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DOMKE  V.  ERNST  BROS.  &  FARNHAM. 
(No.  16966.) 

(Saprcme  Court  of  Wosbington.    Jane  % 
1922.) 

I.  New   trial  «=»I62(I)— May  be  denied   on 

eondHlon  of  remlsslea  of  part  of  verdict. 

Where  the  rerdlct  is  the  result  of  Incorrect 

eompatation,  the  court  may  require  a  remittitur 

as  a  condition  to  the  denial  of  a  new  trial. 

>.  Appeal  and  error  «=3l002— Verdlot  based  on 
ceiiflletino  evfdeaee  not  disturbed. 

A  verdict  based  on  conflicting  evidence,  and 
which  has  abundant  support  in  the  evidence, 
win  not  be  disturbed  on  appeal. 

Department  1. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;   B.  M.  Webster,  Judge. 

Action  by  Cbarles  Domke  against  Ernst 
Broa.  &  Fambam,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Starkey  ft  Crelghton,  of  Spokane,  for  ap- 
pelant 
Harry  L.  Cobn,  of  Spokane,  for  respondent 

MITCHELLs  J.  This  action  was  brought 
to  recover  an  agent's  commission  of  $700  for 
the  fnmisbing  of  purchasers  of  trucks  to  the 
defendant  From  a  Judgment  for  the  plain- 
tiff, the  defendant  has  appealed. 

The  t<>8tlmony  on  bdulf  of  the  respondent 
showed  that  a  couunlssion  of  0  per  cent  was 
agreed  to  be  paid.  Some  question  arose  in 
the  cross-examination  of  the  respondent  as 
to  whether  the  commission  was  to  be  reck- 
oned OD  the  sale  prices  or  on  the  factory  pric- 
es of  the  trucks,  whereupon  the  court  instruct- 
ed the  Jury  in  &vor  of  the  aivellant  In  that 
respect 

[1,2]  Tbe  sale  prices  of  the  trucks  were 
$14,000.  Tbe  factory  prices  were  $13,235. 
The  verdict  was  In  the  sum  of  $700.  The  ex- 
cess in  the  verdict  was  eliminated  by  the 
trial  court  upon  denying  a  motion  for  a  new 
trial  on  condition  that  judgment  be  taken  in 
the  sum  of  $661.76,  or  5  per  cent,  on  tbe 
factory  prices,  which  condition  was  com- 
plied  with,   and  Judernent   in   that   amonnt 


was  entered.  This  the  trial  court  was  Jtistl- 
fled  in  doing  under  the  facts  and  circum- 
stances of  the  case — a  conclusion  which  dis- 
poses of  some  other  assignments  of  error 
presented  by  the  appeal. 

The  main  questions  presented  on  the  ap- 
peal are  questions  of  fact;  that  Is,  whether 
there  was  any  contract  of  employment  and 
whether  the  customers  were  furnished  by  the 
respondent.  Upon  both  questions  there  was 
abundant  testimony  in  favor  of  the  respond- 
ent, and,  although  disputed  on  behalf  of  the 
appellant  we  find  no  occasion  to  disturb  tbe 
Judgment 

Affirmed. 


PARKER,     C.    J.,    and 
BRIDGES,  JJ.,  concur. 


TOUIAN    and 


(119  Waali.  m) 

STATE  ex  rel.  NICHOLS  et  al.  v.  SUPERIOR 

COURT  IN  AND  FOR  GRAYS  HARBOR 

COUNTY  et  al.    (No.  17086.) 

(Supreme  Court  of  Washington.    May  2S, 
1922.) 

Insurance  «=36I8— Foreign  sarety  corporation 

may  be  sued  In  county  where  eante  of  aotien 

arose. 

Under  Rem.  Code  lOlB,  |  6059—13%,  where 

the  surety  companies   on  a  contractor's  bond 

are  foreign  corporations,  an  action  on  tbe  bond 

may  be  brought  in  the  county  where  the  canse 

of  action  arose  by  serving  the  summons  upon 

tho  insurance  commissioner. 

Department  1. 

Proceeding  by  the  State  of  Washingtcm,  on 
relation  of  W.  R.  Nichols  and  others,  for  a 
writ  of  prohibition  directed  to  the  Superior 
(Tourt  of  the  State  of  Wa8hlngt(»,  in  and 
for  Grays  Harbor  county,  and  George  D. 
Abel,  Judge  thereof.  Supplemental  (pinion.. 
Former  decision  (205  Pac.  745)  adhered  to. 

A.  R.  Titlow,  of  Tacoma,  tor  relators. 

Jobn  C.  Hogan,  of  Aberdeen,  for  respond- 
ents. 

PER  OURIASf.  It  is  ^considered  advis- 
able, if  not  necessary,  for 'the  sake  of  clear- 
ness, to  supplement  the  opinion  in  this  case, 
reported  in  (Wash.)  206  Pac.  745,  by  stating 
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that  tbe  provldons  of  section  6059—13^  of 
the  Insurance  Code  (Laws  1915,  p.  589 ;  sec- 
tion 6069 — 13%,  Rem.  Code),  as  follows: 

"Any  insurance  company  may  be  sued  upon 
a  policy  of  insurance  In  any  county  within  tliis 
state  wliere  the  cause  of  action  aroee,  by  serv- 
ing tbe  summons  and  a  copy  of  tbe  complaint 
upon  the  company,  if  a  domestic  company,  or 
upon  the  commissioner,  as  attorney  in  fact  of 
tbe  company,  if  an  alien  or  foreign  company" 

— were  observed  In  this  case,  as  service  was 
made  on  the  insurance  commissioner  at  the 
commencement  of  the  action,  in  addition  to 
furnishing  copies  of  the  summons  and  com.- 
plaint  to  the  local  agents  of  the  insurance 
company  In  Grays  Harbor  county. 

That  the  cause  of  action,  or  sufficient 
thereof,  arose  in  Grays  Harbor  county  to 
bring  the  case  under  the  section  of  the  In- 
surance Code  above  referred.  -  to,  as  that 
section  has  been  construed  In  Pratt  v.  Ni- 
agara Fire  Ins.  Co.,  113  Wash.  847,  194  Pac 
411,  appears  from  the  record  In  this  case  and 
as  pointed  out  in  the  main  opinion  herein. 

This  being  a  question  of  venue,  the  con- 
clusion reached  by  the  trial  court  and  in 
our  main  opinion  was  correct. 


020  Wash.  327) 

HUQHSON  et  ux.  v.  WINGHAM. 
(No.   r6774.) 

(Supreme  Court  of  Washington.    May  28, 
1922.) 

1.  Nulsanoe  «=»36— Order  of  abatement  should 
give  reasonable  time  to  obviate  conditions 
oomplalned  of. 

Before  an  order  may  issue  to  abate  the 
operation  of  slaughterhouse  and  an  adjacent 
hogpen  as  a  nuisance,  a  reasonable  time  and 
opportunity  should  be  given  to  operate  the 
plant  in  a  sanitary  manner  so  as  to  obviate 
offensive  odors  and  tbe  presence  of  flies  com- 
plained of. 

2.  Nulsanoe  €=33(10)— Slaughterhouse  not  a 
nuisance  per  so. 

A  slaughter  bouse  300  feet  distant  from 
a  dwelling  house,  while  not  pleasant  to  the 
aesthetic  sense,  does  not  in  itself  constitute  a 
nuisance. 

Department  2. 

Appeal  from  Superior  Court,  Stevens 
County;   Joseph  Sessions,  Judge. 

Action  by  Robert  Hughson  and  wife 
against  Charles  Wingham.  From  Judgment 
dismissing  an  action  to  restrain  the  opera- 
tion of  a  slaughterhouse,  plaintias  appeal. 
Affirmed. 

W.  Lon  Johnson  and  Wentz  ft  Bailey,  all 
of  Colville,  for  appellants. 

F.  Leo  Grinstead  and  L.  B.  Donley,  both 
of  Colville,  for  respondent 


MAIN,  J.  This  action  was  brought  to  re- 
strain the  operation  of  a  slaughterhouse, 
plaintiff  claiming  that  it  constituted  a  nui- 
sance. The  trial  before  the  court  without  a 
Jury  resulted  in  a  Judgment  dismissing  the 
action.  From  this  Judgment  the  plaintiffs 
appeal. 

The  appellants  own,  reside  on,  and  operate 
a  farm  consisting  of  approximately  125 
acres,  located  about  IVi  miles  south  of  the 
city  of  Colville  in  Stevens  county. 

The  respondent  Is  the  owner  of  about  lOQ 
acres  of  land  immediately  adjoining  that  of 
the  appellants.  During  the  spring  or  early 
summer  of  the  year  1920,  the  respondent  con- 
structed a  slaughterhouse  upon  the  land 
owned  by  him  for  the  purpose  of  slaughter- 
ing cattle,  sheep,  and  hogs  to  supply  the  re- 
tall  meat  market  which  he  conducted  in  Col- 
ville. The  Inland  Empire  Highway  traverses 
both  the  land  of  the  appellants  and  respond- 
ent, running  in  a  north  and  south  direction. 
The  dwelling  of  the  appellants  is  located  on 
the  ea'st  side  of  the  highway,  and  their  bams 
and  other  buildings  located  on  the  opposite 
side.  Tbe  slaughterhouse  is  located  about 
300  feet  northwest  of  the  appellant's  dwell- 
ing and  on  the  west  side  of  the  highway,  the 
dwelling  house  being  of  an  elevation  of  ap- 
proximately 60  feet  above  that  of  the  slaugh- 
terhouse, which  was  located  on  what  is  re- 
ferred to  as  the  "valley  floor."  The  bam 
and  other  outbuildings  of  the  appellant's  are 
immediately  to  the  south  of  the  slaughter- 
house. Respondent,  as  the  evidence  shows, 
constructed  the  slaughterhouse  with  concrete 
floors  and  walls,  and  It  is  a  modem  building 
of  its  kind,  comparing  favorably  with  other 
slaughterhouses  located  at  or  near  much 
larger  towns  than  Colville.  The  appellants 
protested  against  the  erection  of  a  slaughter- 
house at  this  particular  place,  and  after  its 
operation  began,  which  was  on  about  the 
17th  of  August,  1920,  claimed  that  offensive 
odors  came  therefrom  and  disturbed  them  in 
tbe  enjoyment  of  their  home;  also,  that  it 
was  a  place  which  attracted  flies  which  caus- 
ed the  appellants  discomfort  and  endangered 
their  health  and  repose. 

Speaking  generally,  the  appellants  seem  to 
make  three  principal  contentions:  First,  with 
reference  to  the  offensive  odors;  second, 
with  reference  to  the  flies;  and,  third,  that 
the  slaughterhouse  as  such  is  a  menace  to 
their  comfort,  repose,  and  health,  and  there- 
fore should  be  abated.  Upon  the  question  of 
the  odors  and  the  flies  the  evidence  is  direct- 
ly conflicting.  The  trial  court  made  no  find- 
ings of  fact  or  conclusions  of  law,  but  sim- 
ply entered  a  Judgment  of  dismissaL  From 
the  remarks  of  the  trial  Judge  during  the 
trial  as  they  appear  in  the  record.  It  is  ap- 
parent that  he  recognized  that  if  the  plant 
gave  off  offensive  odors,  as  contended  for  by 
the  appellants,  and  was  a  place  which  at- 
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tracted  flies  wtalCh  disturbed  the  appellants 
in  their  comfort  and  repose,  it  would  consti- 
tute  a  nuisance.  In  dismissing  the  action,  it 
is  apparent  that  he  was  of  the  opinion  that 
the  weight  of  the  testimony  was  against  the 
appellant  upon  these  qnestions. 

[1]  Without  reviewing  the  evidence  In  de- 
taU,  we  are  of  the  i^lnlon  that  the  weight 
of  the  testimony  is  to  the  effect  that  the 
odors  from  the  plant  do  not  permeate  the 
air  at  a  distance  from  the  plant  of  more 
than  50  feet  and  that  the  plant  is  not  the 
cause  of  the  menace  from  flies.  If  such  exists. 
It  is  true  that  a  plant  of  this  character,  as 
shown  by  the  evidence,  has  a  smell  or  odor 
peculiar  to  Itself  the  same  as  in  other  pack- 
ing houses.  We  think  the  evidence  shows 
that  the  plant  is  well  constructed  and  oper- 
ated in  a  sanitary  manner.  Complaint  is 
made,  li>  this  connection,  with  reference  to 
the  hogpen  adjacent  to  the  slaughterhouse 
wherein  are  kept  and  fed  from  15  to  30  bead 
of  hogs.  If  the  operation  of  the  plant  were 
such  as  to  cause  offensive  odors  and  the 
presence  of  flies,  and  if  the  hogpen  was  in 
sndi  a  condition  that  it  would  constitute  a 
nuisance  to  the  appellants,  .the  remedy  would 
be  not  to  abate  the  operati<Ri  of  the  slaugh- 
terhouse until  such  time  as  the  appellants 
had  had  an  opportunity  to  operate  it  in  an 
entirely  sanitary  manner.  With  reference  to 
a  slaughterhouse,  in  Grant  v.  Rosenburg,  112 
Wash.  361,  192  Fac.  889,  196  Pac.  626,  upon 
rehearing  en  banc  it  was  said: 

"^t  follows  that,  before  an  order  may  issue 
destroying  the  plant  of  appellants,  a  reason- 
able time  and  opportunity  should  be  given  to 
t6e  appellants  to  obviate  the  noxious  odors." 

[2]  So,  If  the  appellants  are  to  prevail  in 
this  action  at  this  time,  it  must  be  by  rea- 
son of  the  fact  that  the  location  of  the 
slaughterhouse  300  feet  distant  from  their 
dwelling  is  a  menace  to  their  comfort,  re- 
pose, and  health.  It  is  undoubtedly  true 
that  the  presence  of  a  slaughterhouse  so  near 
to  a  dwelling  Is  not  pleasant  to  the  eesthetlc 
sense.  But  this  In  itself  would  not  be  suffl- 
deut  to  constitute  a  nuisance.  In  Rea  v. 
Tacoma  Mausoleum  Association,  103  Wash. 
429,  174  Pa&  961,  1  A.  L.  R.  541,  it  was  held 
that  an  addition  to  the  mausoleum  would 
not  be  restrained  as  a  nuisance  when  unat- 
tended by  Injurious  or  offensive  drainage  or 
fumes  sensible  to  the  complaining  party.  In 
that  case  the  cases  of  Sverett  v.  Paschall,  61 
Wash.  47,  111  Pac.  879,  31  L.  R.  A.  (N.  S.) 
827,  Ann.  Cas.  1912B,  1128,  and  Densmore 
V.  Evergreen  Camp  No.  147,  W.  O.  W.,  61 
Wash.  230,  112  Pac.  255,  31  L.  R.  A.  (N.  S.) 
606.  Ann.  Gas.  1912B,  1206,  were  noticed,  and 
held  not  to  be  in  conflict  with  the  principle 
there  announced.  If  the  presence  of  the  ad- 
dition to  the  mausoleum  which  was  in  the 
resident  district  of  the  city  of  Tacoma  did 
not  in  itself  constitute  a  nuisance,  it  cannot 


be  held  that  a  slaughterhouse,  erected  as 
this  one  was,  300  feet  from  the  dwelling  of 
the  appellant,  would  by  its  mere  presence 
■constitute  a  nuisance.  If  at  any  time  in  the 
future  the  slaughterhouse  should  be  c^erated 
in  such  a  manner  as  to  constitute  a  nuisance, 
the  appellants  will  have  a  remedy  in  the 
courts. 
The  Judgment  will  be  afltoned. 

PARKER,  0.  3.,  and  liACKINTOSH  and 
HOYET,  JJ.,  concur. 


(120  Wash,  m 
STATE  V.  JEWETT  at  al.     (No.  16676.) 

(Supreme  Court  of  Washington.    May  5, 1922.) 

1.  Intoxioating  liquors  9=96— States  may  enact 
and  eaforoe  laws  effectuating  Eighteenth 
Amendment  and  Volstead  Act. 

The  states  may  enact  new  laws  or  may  en- 
force any  pre-existing  laws  as  to  intoxicating 
liquors  which  tend  to  effectuate  and  not  defeat 
the  purposes  of  Const.  U.  S.  Amend.  18  and  the 
Volstead  Act. 

2.  Criminal  law  «=>20l— Convletlon  of  aalawful 
traitsportatlofl  under  federal  act  held  not  to 
bar  prosecution  for  bootlegging  andor  state 
law. 

Conviction  of  unlawful  transportation  of 
liquor  in  a  federal  court  under  Volstead  Act 
does  not  bar  prosecution  under  the  state  boot- 
legging act  for  carrying  about  the  same  liq- 
uor for  purpose  of  sale;  the  offenses  being  dis- 
thict. 

3.  Intoxloatiag  liquors  «=>238(4)-^J>roof  of 
possession  of  liquor  sufficient  under  statute 
to  support  eonvlctlon  for  bootlegging. 

Under  a  statute  providing  that  proof  of 
possession  sbaU  be  prima  facie  evidence  of 
holding  liquor  for  the  purpose  of  sale,  in  a  boot- 
legging prosecution,  where  there  was  such  proof, 
though  defendant  testified  that  he  did  not  sell, 
and  did  not  intend  to  sell  the  liquor,  it  was 
for  the  jury  to  determine  whether  accused's 
testimony  was  sufficient  to  overcome  the  statu- 
tory presumption,  considering  the  circum- 
stances. 

Department  1. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty:   Augustus  Brawley,  Judge. 

William  O.  Tlner  and  Ed.  Jewett  were 
convicted  of  unlawfully  carrying  intoxicat- 
ing liquor  for  purpose  of  sale,  and  Jewett 
appeals.    AflSrmed. 

Rummens  &  Grlfiln,  of  Seattle,  and  C.  D. 
Beagle,  of  Mt  Vernon,  for  appellant 

W.  li  Brlckey  and  W.  H.  Hodge,  both  of 
Mt.  Vernon,  for  the  State. 

BRIDGES,  J.  The  information  against 
the  defendants  charged  that,  in  Skagit  coun- 
ty. Wash.,  on  or  about  May  1,  1920,  they  did. 
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"wOIfnlly,  unlawfully,  and  felonionsly  carry 
about  with  tbem,  for  the  purpose  of  unlaw- 
ful sale  thereof,  certain  intoxicating  liquor, 
to  wit,  a  keg  of  liquor  or  liquid  .capable  of* 
being  used  as  a  beverage  and  containing  in- 
toxicating properties.  •  •  • "  There  were 
separate  trials,  and  each  defendant  was  con- 
victed; the  defendant  Jewett  has  appealed. 
[1]  He  first  contends  that  the  court  erred 
In  not  sustaining  his  demurrer  to  the  in- 
formation because  "since  the  adoption  of  the 
Eighteenth  Amendment  (to  the  federal  Con- 
stitution) and  the  passage  (by  (Congress)  of 
the  Volstead  Act  (41  Stat.  306),  the  states 
have  no  imwer  to  legislate  upon  the  question 
with  respect  to  intoxicating  liquors,"  and 
because  when  the  Volstead  Act  was  passed 
"all  then  existing  state  laws  were  annulled." 
The  questions  thus  presented  to  us  are  not 
new  ones  in  this  court  In  the  case  of  State 
V.  Turner  (Wash.)  196  Pac.  638,  we  said: 

"Whatever  may  be  the  precise  effect  of  the 
Eighteenth  Amendment  and  the  Volstead  Act, 
passed  porsuant  thereto,  *  *  *  it  cannot  be 
said  that,  so  far  as  the  statates  prohibiting 
bootlegging  and  conducting  illegal  Joints  are 
concerned,  they  are  not  in  aid  of  the  enforce- 
ment of  the  Eighteenth  Amendment,  and  the 
Eighteenth  Amendment  permits  the  passage 
and  enforcement  of  laws  which  were  enacted 
either  before  or  after  that  amendment  which 
tend  to  the  enforcement  of  the  amendment; 
that  power  being  specifically  reserved  as  con- 
current with  the  power  of  the  federal  gov- 
ernment." 

We  have  affirmed  the  doctrine  there  an- 
nounced in  State  v.  Woods  (Wash.)  198  Pac. 
737,  and  State  v.  Gibbons  (Wash.)  203  Pac. 
390.  At  the  earnest  invitation  of  counsel 
for  appellant  we  have  again  affirmatively 
and  Independently  reviewed  these  questions, 
and  we  again  unhesitatingly  affirm  the  doc- 
trine of  the  Turner  Case,  supra.  We  have 
no  doubt  that  the  several  states  now  have  a 
right  to  enact  and  enforce  any  laws,  or  en- 
force any  previously  enacted  laws,  on  the 
subject  of  Intoxicating  liquors,  whidi  tend 
to  carry  Into  effect  the  purposes  and  objects 
of  the  Eighteenth  Amendment  and  the  Vol- 
stead Act,  and  that  the  only  privilege  of 
which  they  have  been  deprived  by  the 
amendment  is  that  they  may  not  enact  or 
enforce  laws  which  would  be  Inimical  to,  or 
tend  to  defeat,  the  amendment,  or  acts  of 
Congress  passed  by  virtue  of  It.  Not  only 
may  they  enact  any  laws  on  this  subject 
which  are  not  Inconsistent  vrlth  the  congres- 
sional acts  or  the  Eighteenth  Amendment, 
but  It  is  conceivable  that  they  may  enact 
any  laws  so  long  as  they  do  not  undertake 
to  declare  that  lawful  which  the  amendment 
or  congressional  act  declares  unlawful,  or 
seek  to  legalize  that  which  the  amendment 
has  declared  Illegal.  We  do  not  deem  It  nec- 
essary, however,  at  this  time  to  enter  Into 
a  full  discussion  of  this  question.  The  great 
weight  of  authority  sui^orts  the  view  we 


have  taken.  Jones  v.  Hicks,  160  6a.  657, 
104  S.  E.  771,  11  A.  L.  B.  1815,  and  notes; 
State  ex  rel.  Stranahan  v.  District  Court, 
58  Mont  684,  194  Pac.  308;  State  v.  Fore, 
180  N.  C.  744,  106  S.  B.  834 ;  Shreveport  v. 
Marx,  148  La.  31,  86  South.  602;  Common- 
wealth V.  Nlckerson,  236  Bilass.  281,  128  N. 
B.  273,  10  A.  I*  R,  1668;  People  v.  Foley. 
118  Misc.  Rep.  244,  184  N.  Y.  Supp.  270. 

[2]  During  the  trial  appellant  offered  in 
evidence  a  certified  copy  of  the  Judgment 
roll  of  the  United  States  District  Court  for 
the  Western  District  of  Washington,  North- 
em  Division,  whidi  shows  that  appellant 
had  been  tried  and  convicted  in  that  court, 
imder  the  Volstead  Act  for  the  transporta- 
tion of  the  Identical  liquor  involved  in  this 
case.  It  Is  claimed  that  the  court  erred  in 
refusing  to  receive  this  offer.  Manifestly, 
the  only  purpose  in  offering  this  testimony 
was  to  show,  if  possible,  former  Jeopardy. 
In  our  opinion,  the  ruling  of  the  court  was 
correct  because  the  testimony  offered  and 
rejected  tended  to  show  that  the  appellant 
had  been  convicted  of  the  crime  of  unlawful 
transportation  of  the  liquor  in  question, 
whereas  In- this  case  he  was  being  tried  for 
the  offense  of  carrying  about  with  him,  for 
puri)oses  of  unlawful  sale,  the  same  liquor. 
The  offenses  were  not  the  same.  One  con- 
cerned unlawful  transportation  in  violation 
of  the  Volstead  Act,  and  the  other  concerned 
the  violation  of  the  bootlegging  act  of  the 
state  laws.  Under  no  circumstances  could 
the  conviction  for  the  one  offense  be  a  bar 
to  his  trial  and  conviction  of  the  other. 

[8]  Appellant  further  contends  that  there 
was  not  sufficient  testimony  to  support  tHe 
verdict  of  guilty  on  the  charge  of  bootleg- 
ging. His  argument  is  that  the  state's  tes- 
timony went  no  further  than  to  show  that 
when  arrested  he  was  in  iwssesslon  of  the 
keg  of  liquor  mentioned  in  the  information, 
and  that  there  was  no  effort  on  the  part  of 
the  state  to  prove  that  he  had  sold— or  in- 
tended to  sell — or  give  away,  any  portion  of 
the  liquor,  and  that  the  only  testimony  on 
this  subject  was  that  of  the  appellant  him- 
self, who  denied  that  be  had  sold,  or  Intend- 
ed to  sell,  any  of  the  liquor  which  was  found 
in  his  possession.  One  section  of  our  stat- 
ute provides  that  possession  and  proof  of 
possession  of  intoxicating  liquor  "shall  be 
prima  facie  evidence  that  said  liquor  waa 
so  held  and  kept  for  the  purposes  of  unlaw- 
ful sale  or  disposltloh."  It  was  for  the  Ju- 
ry to  determine  whether  the  testimony  of 
the  appellant  was  sufficient  to  overcome  this 
statutory  presumption.  In  determining  this 
question,  the  Jury  had  a  right  to  take  into 
consideration  the  circumstances  under  which 
the  liquor  was  taken,  the  amount  found  In 
appellant's  possession,  and  the  fact  that  It 
was  shown  he  also  had  other  liquor  at  his 
home.  State  v.  Bachtold,  106  Wash.  650, 
180  Pac.  896;  State  t.  Conner,  107  Wash. 
671,  182  Pac.  602. 
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Tbe  appellant  also  complains  of  one  of 
the  instructions  given  to  tbe  Jury;  we  do  not 
deem  It  necessary  to  discuss  this  matter  In 
detalL  We  think  the  instruction  was 
proper. 

Judgment  affirmed. 

PARKER,  C.  J.,  and  FULLERTON, 
lOTCHEIiL,  and  TOIiMAN,  JJ.,  concur. 


aSD  WaBh.  U») 

CARLTON  V.  JURICH  et  ax.     (No.  16786.) 

(Supreme  Court  of  Washington.    May  IS, 
1922.) 

1.  Appeal  and  error  «=»554(2)— Appeal  aot 
dismissed  for  Mere  absenes  of  statement  of 
faets. 

An  appeal  will  not  be  dismissed  on  motion 
where  there  was  a  trial  before  the  court  with- 
oDt  a  jury,  simply  because  there  was  no  state- 
ment of  facts. 

2.  Brokers  «s>88(l4) —Findings  bold  to  sup- 
pert  rseoveiy  of  oommlssien. 

Bindings  that  defendants  acrreed  to  pay 
pleintiff  $500  for  selling  personalty  for  $11,- 
000;  that  in  order  to  sell  he  aBsocIated  with 
himself  certain  persons  who  had  clientfi  who 
might  buy;  thajt  defendants  agreed  in  addition 
to  pay  the  associates  the  surplns  in  case  of 
sale  OTer  $11,000;  that  the  property  was  sold 
to  persons  presented  by  plaintiff  and  his 
associates  for  $11,500,  and  defendants  paid  the 
associates  $500,  refusing  to  pay  plaintiff,  held 
to  snpport  a  judgment  for  plaintiff  for  $600. 

Department  1. 

Appeal  from  Superior  CVrart,  Spokane 
County:   Joseph  B.  Lipdsley,  Jud'ge. 

Action  by  Samuel  M.  Carlton  against  Sam- 
uel S.  Jnrlch  and  wife.  From  Judgment  for 
plaintiff,   defendants   appeal.    AfiSrmed. 

F.  W.  Girand.  of  Spokane,  for  appellants. 
Del  Cary  Smith  and  B.  J.  Onstlne,  both 
of  Spokane,  for  respondent 

BRIDGES,  3.  The  plaintiff  sued  the  de- 
fendants to  recover  judgment  for  certain  oom- 
Bissions  on  the  sale  of  some  personal  prop- 
erty. Tbe  defendants  have  appealed  from  a 
judgment  In  favor  of  the  plaintiff. 

[1]  The  respondent  has  moved  to  dismiss 
the  appeal,  strike  the  appellants'  briefs,  and 
affirm  the  judgment,  for  tbe  reason  that  the 
appellantB  have  not  brought  here  any  state- 
neit  of  facts  and  that  their  briefs  were  not 
served  nor  filed  within  the  time  provided  by 
law.  The  briefs  were  filed,  however,  before 
the  motion  to  strike  them  was  filed.  We 
have  uniformly  hdd  that  an  appeal  will  not 
be  dismissed,  where  there  was  a  trial  before 
the  court  without  a  jury,  simply  because 
there  is  no  statement  of  facts.  The  motion 
to  dismiss  Is  denied. 


SEARING  6 

P.) 

[2]  The  only  argument  made  here  by  the 
appellants  Is  that  the  judgment  Is  not  sup- 
ported by  tbe  court's  findings  of  fact  The 
substance  of  those  findings  Is  that  the  ap- 
pellants were  the  owners  of  certain  person- 
al property,  which  they  were  desirous  of 
selling  for  $11,000.  They  listed  the  prop- 
erty with  the  respondent  for  sale  at  that 
sum,  and  agreed  to  pay  respondent  $500  com- 
mission If  he  found  a  purchaser  at  those  fig- 
ures. Later  respondent  learned  that  certain 
other  persons  had  some  clients  who  might 
be  willing  to  buy  the  property  In  question. 
He  then  associated  those  persons  with  him- 
self In  an  effort  to  sell  the  property.  There- 
after the  respondent's  representative  and  a 
representative  of  bis  associates  took  the 
matter  up  with  the  appellants,  and  It  was 
agreed  that  tbe  property  was  to  be  sold  for 
not  less  than  $11,000,  $500  of  which  was  to 
be  paid  by  them  to  the  respondent  and  re- 
spondent's associates  were  to  have  for  their 
services  any  sum  over  and  above  $11,000. 
Subsequently  the  property  was  sold  to  persons 
presented  by  respondent  and  his  associates 
for  $11,500.  The  appellants  paid  respond- 
ent's associates  $500,  and  retained  the  bal- 
ance of  $11,000,  and  refused  to  pay  the  te- 
spondent  any  commission.  The  court  con- 
cluded from  these  facts  that  the  respondent 
was  entitled  to  judgment  in  the  sum  of  $500. 
It  seems  to  us  beyond  question  that  those 
findings  clearly  support  the  judgment. 

Judgment  affirmed. 

PARKER,     C.     J.,     and     FTJDLBRTON, 
MITCHELL,  and  TOLMAN,  JJ.,  concur. 


(120  Wash.  117) 

STATE  ex  rel.  JAHN  v.  SEARING,  Chief  of 
Polios.    (No.  17065.) 

(Supreme  Court  of  Washington.    May  11, 
1922.) 

1.  Habeas  oorpas  ®=>95— Constltatlonallty  of 
ordinance  net  eonsldered  on  petition  for  writ. 

Under  Rem.  Code  1915,  I  1075,  providing 
that  no  court  shall  ioqidre  into  the  legality  of 
any  judgment  or  process  whereby  one  is  in 
custody  under  any  process  issued  on  final  judg- 
ment or  upon  a  warrant  issued  from  the  su- 
perior court,  the  court  csnnot,  on  petition  for  a 
writ  of  habeas  corpus,  determine  the  constitu- 
tionality of  a  city  ordinance  under  which  pe- 
titioner was  convicted  and  committed. 

2.  Courts  «=»97(l)— Oeoislon  of  federal  Su- 
preme Court  as  to  matter  of  praotloe  not 
binding  on  state  court. 

Although  a  state  court  is  bound  by  a  fed- 
eral Supreme  Court  decision  as  to  whether  a 
statute  or  ordinance  violates  the  federal  Con- 
stitution, it  is  not  bound  by  a  dedsion  of  that 
court  that  in  a  habeas  corpus  proceeding  it  will 
determine   the   constitutionality   of   a   statute 
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or  ordinance,  u  it  is  for  tbe  state  courts  to 
constme  state  statutes  and  to  determine  their 
own  procedure. 

tSn  Banc. 

Petition  by  the  State,  on  the  relation  of 
N.  F.  Jahn,  against  W.  H.  Searing,  Chief  of 
Police  of  the  City  of  Seattle,  for  a  writ  of 
hat>eaB  corpus.    Writ  denied. 

Raymond  G.  Wright  and  Flick  &  Paul. 
both  of  Seattle,  for  relator. 

Walter  F.  Meier  and  Geo.  A.  Meagher,  both 
of  Seattle,  for  respondent 

BRIDGES,  J.  The  charter  of  the  city  of 
Seattle  provides  that: 

"Every  contractor  and  subcontractor  per- 
forming any  local  or  other  improvement  work 
for  the  city  of  Seattle  shall  pay  or  cause  to  be 
paid  to  his  employees  on  such  work  or  on  such 
oontract  not  less  than  the  current  rate  of  wag- 
es paid  by  the  dty  of  Seattle  for  work  of  like 
character,  and  in  any  event  not  less  than  two 
and  seventy-five  one-hundredths  dollars  ($2.75) 
per  day.    •    •    •" 

An  ordinance  provides  that: 

"Every  contractor  or  subcontractor  perform- 
-ing  any  local  or  other' improvement  work  for 
the  dty  of  Seattle  shall  pay  or  cause  to  be 
paid  to  his  employees  on  such  work  or  under 
such  contract  not  less  than  the  current  or  pre- 
vailing wage  paid  by  the  city  of  S«>attle  for 
work  of  like  character." 

And  that: 

"Any  contractor  or  subcontractor  who  shall 
-violate  any  of  the  provisions  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  ($100)  or  im- 
prisoned in  the  city  jail  for  the  term  not  ex- 
ceeding thirty  days  (30),  or  may  be  both  fined 
fmi  imprisoned." 

1%18  ordinance  was  In  effect  at  all  times 
berdnafter  mentioned. 

N.  F.  Jahn  became  a  contractor  doing 
certain  work  covered  by  the  charter  and  ordi- 
nance mentioned.  A  criminal  complaint 
against  him  was  made,  and  a  warrant  of  ar- 
rest issued  by  a  police  judge  of  the  city  of 
Seattle.  This  complaint  charged  Jahn  with 
violating  the  ordinance  above  mmtioned. 
After  a  tslal  in  the  police  court,  be  was 
found  guilty  and  judgment  of  sentence  en- 
tered, and  he  was  committed  to  the  charge 
of  the  chief  of  police,  who  is  the  keeper  of 
the  dty  Jail,  for  a  designated  period.  He 
petitioned  this  court  for  a  writ  of  habeas 
corpus,  alleging  generally  the  facts  above 
recited,  and  that  he  was  unlawfully  deprived 
of  his  liberty.  We  issued  a  writ  requiring 
the  chief  of  police  to  show  cause  why  he 
held  the  petitioner.  Thereafter  the  chief 
of  police  duly  made  his  return,  setting  up 
aubstantlally  tbe  facts  we  have  recited.  Up- 
on stipulation  all  of  the  testimony  and  pro- 
ceedings taken  in  the  police  court  have  been 


certified  to  us  and  made  a  part  of  the  record. 
The  petitioner  in  his  petition  for  the  writ 
of  habeas  corpus,  and  also  in  his  opening 
brief,  bases  his  right  to  the  writ  upon  many 
grounds,  some  of  which  would  seem  to  go  to 
the  merits  of  tbe  original  criminal  proceed- 
ings. In  a  supplemental  brief,  however, 
petitioner  expressly  claima  the  right  to  have 
the  writ  issued  because  the  ordinance  which 
it  is  claimed  he  violated  is  in  violation  of 
the  Constitution  of  the  state  of  Washington 
and  the  federal  Constitution.  In  his  supple- 
mental brief  he  says: 

"We  are  not  invoking  rectification  of  a  mere 
irregularity.  We  are  not  appealing  from  a 
decision  of  a  lower  court  or  a  writ  of  habeas 
corpus.  We  are  seeking  an  original  or  alterna- 
tive writ  in  this  court.  We  are  seeking  this 
on  the  basis  solely  that  the  alleged  ordinance 
and  charter  provision  upon  which  this  so-called 
crime  is  based  are  unconstitutional,  and  that 
this  court  has  not,  and  will  not,  yield  Its  right 
to  free  a  citizen  so  restrained  of  his  liberty." 

[1]  We  shall  therefore  assume  that  the  on- 
ly question  before  us  is  whether,  in  an  ap- 
plication for  a  writ  of  habeas  corpus,  we 
vrill  determine  whether  tbe  ordinance  under 
which  the  conviction  was  had  is  violative  of 
the  state  or  federal  Constitutiona 

Section    1076,   Rem.   Code,   provides  that: 

"No  court  or  judge  shall  inquire  into  the  le- 
gality of  any  judgment  or  process  whereby  the 
party  is  in  custody,  or  discharge  him  when  the 
term  of  commitment  has  not  expired,  in  either 
of  the  cases  following:  1.  Upbu  any  process  is- 
sued on  final  judgment  of  a  court  of  competent 
jurisdiction.  *  *  *  3.  Upon  a  warrant  is- 
sued from  the  superior  court  upon  an  indict- 
ment or  information." 

The  question  now'  before  ua  was  elabo- 
rately considered  by  this  court,  silting  en 
banc.  In  Be  Newcomb,  6ff  Wash.  395,  105 
Pac.  1042.  In  that  case,  speaking  through 
Chief  Justice  Rudkin,  we  said: 

"After  a  full  and  exhaustive  examination  of 
the  authorities,  we  are  convinced  that  the  judg- 
ment of  the  superior  court  of  Pierce  county 
is  not  void  for  any  of  the  reasons  assigned. 
That  court  had  full  and  complete  jurisdiction 
to  determine  every  question  here  presented, 
and  its  determination  is  not  and  cannot  be 
void.  We  are  further  of  the  opinion  that  where 
a  party  is  held  in  custody  under  process  issued 
on  the  final  judgment  of  a  court  of  competent 
jurisdiction,  or  upon  a  warrant  issued  from  the 
superior  court  upon  an  information  or  indict- 
ment, he  is  not  entitled  to  his  discharge  on 
habeas  corpus  unless  such  process  or  judgment 
be  void,  and  a  judgment  is  not  void  simply  be- 
canse  the  court  decided  erroneously  some  ques- 
tion properly  before  it  and  within  its  acknowl- 
edged jurisdiction.  *  *  *  To  say  that  an  un- 
constitutional law  or  a  repealed  law  is  no  law 
is  both  logical  and  sound,  but  to  say  that  a 
judgment  of  a  court  of  competent  jurisdiction 
is  no  judgment,  because  some  question  of  law 
properly  before  it  was  decided  erroneously,  ia, 
in  our  opinion,  a  non  sequitur." 
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At  another  place  In  tbe  opinion  we  Bald :  i 

"iianj  courts  hold  that  habeas  corpus  will ' 
lie  for  the  discharge  of  one  held  nnder  an  nn- 
eonstitutionsl  statute,  or  a  statute  that  has 
been  repealed.  We  tUnk,  indeed,  a  majority  of 
the  more  recent  cases  so  hold.  Neyertheless 
there  are  many  well-considered  cases  holding: 
the  contrary,  for  reasons  wliich  to  oar  mind  are 
ananswerable." 

In  tbat  case  we  quoted  with  approval 
from  EiZ  parte  Fisher,  6  Neb.  309,  as  follows: 

"And  we  are  not  prepared  to  say  that,  upon 
a  writ  of  habeas  corpus  we  can  look  beyond 
the  Jadgment  and  re-examine  the  charges  on 
which  it  was  rendered,  or  to  pronounce  the 
judgment  an  absolute  nnllit;  on  the  ground 
that  the  constitutionality  of  the  statute  relative 
to  the  license  law  is  controverted.  If  the  va- 
lidity of  a  statute  is  brought  in  question  in  an 
inferior  court  on  the  trial  of  a  cause,  that 
question  must  finally  be  determined  in  the 
same  mode  as  other  legal  questions  arising  on 
the  trial  of  causes  in  such  court — tbat  is,  by 
proceedings  in  error  or  appeal,  as  may  be  most 
appropriate  and  allowable  by  law." 

In  Be  J.  W.  Putnam,  68  Wash.  687,  lOe 
Pac.  Ill,  we  said: 

"It  can  make  no  difference  that  the  petitioner 
contends  that  the  statute  under  which  the  state 
purports  to  proceed  is  unconstitutional,  or  has 
no  appUcation  to  one  in  his  sitnation.  The  su- 
perior conrt  before  which  the  information  is 
pending  has  jurisdiction  and  power  to  deter- 
mine these  questions,  and  the  defendant  must 
raise  them  in  the  pending  proceeding,  and  ap- 
pesl  from  the  judgment  if  it  be  adverse  to  him, 
before  he  can  ask  this  court  to  review  the  le- 
gality of  the  proceedings  or  the  validity  of  the 
Btatnte." 

"niese  cases  exiH-essly  decide  the  qneBtl<Hi 
we  are  discussing.  There  may  be  found  in 
some  of  onr  earlier  cases  isolated  ezpres- 
sbnu  which,  at  first  glance,  may  appear  to  be 
not  In  harmony  with  the  doctrine  of  these 
caaea^  bat  npon  close  examination  it  will 
be  found  that  they  do  not  hold  to  a  doc- 
trine contrary  to  tbat  laid  down  in  the  New- 
comb  and  Putnam  Cases,  supra. 

The  petitioner  has  vigorously  assailed  the 
Newoomb  Case,  contending  that  it  is  not 
only  fundamentally  wrong,  but  that  the 
great  weight  of  authority  Is  against  it,  and 
we  are  asked  to  overrule  it.  From  the  quo- 
tations made  from  that  case  it  will  be  no- 
ticed that  the  court  admits  tbat  the  weight 
of  anthority  Is  against  the  position  taken  by 
it,  and  we  there  deliberately  placed  our- 
selves In  line  with  the  minority.  We  are 
satisfied  with  the  view  taken  in  those  cases, 
and  they  must  now  be  cimaldered  the  set- 
tled law  of  this  Jurisdiction. 

[2]  The  petitioner,  however,  claims  that 
the  federal  Supreme  Court  has  come  to  a 
conclusion  different  from  the  one  at  which 
we  have  arrived,  and,  sln'ce  he  is  claiming 
the  ordinance  in  question  is  In  violation  of 
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the  federal  Constltntlon,  we  are  bound  by  the 
decision  of  that  court.  In  support  of  his 
view  he  dtes  the  case  of  Koepke  v.  Hill,  167 
Ind.  172,  60  N.  B.  1059,  87  Am.  St  Rep.  161. 
In  that  case  the  court  was  discussing  the 
same  question  involved  here  and  came  to  sub- 
stantially the  same  conclusion  to  which  we 
have  oome.     But  the  opinion  further  said: 

"If  a  federal  question  were  duly  presented, 
we  would  be  constrained  to  follow  the  decisions 
of  the  Supreme  Conrt  of  the  United  States." 

While  a  decision  of  the  highest  federal 
court  would  be  binding  on  us  on  the  question 
whether  the  ordinance  violated  the  federal 
Constitution,  yet  a  decision  of  that  court  to 
the  effect  that  in  a  habeas  corpus  proceeding 
it  will  determine  whether  a  statute  or  ordi- 
nance la  unconstitutional  Is  not  binding  up- 
on u&  It  is  for  us  to  construe  our  own 
statutes,  and'  determine  our  own  ma^er  of 
procedure. 

Writ  denied. 

PARKESR,  O.  J.,  and  FDLLERTON,  HOL- 
COMB,  TOLMAN,  MITCHEiLL,  HOVBY, 
MACKINTOSH,  and  MAIN,  JJ..  concur. 


STATE  V.  ADAMO. 


(ISO  Wash.  2(g) 
(No.  17019.) 


(Supreme  Court  of  Washington.    May  18, 
1922.) 

1.  HomleKa  ®=aJ 94— Defendant  may  show  eon- 
duot  of  deceased  daring  qaarrels  with  third 
persons  of  whioli  dsfenilant  had  kaowledge. 

Generally  a  defendant  charged  witli  hom- 
icide may  show  by  third  persons  that  they 
had  previously  quarreled  with  the  deceased,  and 
may  show  the  conduct  of  the  deceased  on  such 
occasions,  if  such  prior  occurrences  were  known 
to  the  defendant  before  the  commission  of  the 
crime  for  which  he  is  being  tried,  since  sudt 
testimony  tends  to  show  the  state  of  mind  of 
the  defendant  at  the  time  of  the  killing,  and  to 
indicate  whether  at  that  time  he  had  reason  to 
fear  bodily  harm. 

2.  Homicide  «=>I90(5)— Testimony  aa  to  de- 
ceased's threats  against  witness  flva  yeara 
before  killing  held  too  remote. 

In  a  homicide  prosecution  defended  on  the 
ground  of  self-defense,  testimony  as  to  de- 
ceased's threats  of  violence  against  a  witness 
communicated  to  defendant  five  years  before 
the  killing  held  properly  excluded  as  being  too 
remote. 

3.  Homldde  «=3l9l— Teatlmony  as  to  deceas- 
ed's  violent  conduct  toward  witness  not  shown 
to  have  been  communicated  to  defendant  not 
admissible. 

In  a  homicide  prosecution  defended  on  the 
ground  of  self-defense,  exclusion  of  testimony 
as  to  deceased's  conduct'toward  the  witness  not 
shown  to  have  been  communicated  to  the  de- 
fendant before  the  killing  held  proper. 


»For  ether  oases  see  subs  topic  ud  KBT-NUMBER  tn  all  Key-Numbsrsd  Digests  and  Indexes 


Digitized  by 


Google 


8 


207  PAOIFIO  BBPORTEB 


(Wash. 


4.  HomMde  «=>I88(2)— 0«Mral  repatation  of 
deoaasad  adalMlble  oa  aalf-defeaaa  iMue, 
thoagb  defendaat  had  no  knowledge  thereof. 

A  defendant  who  seeks  to  excuse  the  kill- 
ing on  the  gronnd  of  self-defense  may  show 
the  general  reputation  and  character  of  the 
deceased  for  a  quarrelsome  disposition,  re- 
gardless of  whether  defendant  had  knowledge 
thereof,  since  such  testimony  tends  to  support 
the  defendanfa  contention  that  the  deceased 
was  the  aggressor,  bat  cannot  prove  specific 
acta  of  which  the  defendant  had  no  knowledge 
at  the  time  of  the  killing. 

5.  Criminal  law  «=34 1 3  (2)— Testimony  as  to 
wlMt  defendant  told  witness  aa  to  why  he 
earried  revolver  held  inadmissible  aa  self- 
aervlng. 

In  a  homicide  prosecution  involying  self- 
defense  issue,  testimony  that  defendant  told 
witness  that  he  carried  a  revolver  and  the  rea- 
sons why  be  did  so  held  not  admiasible,  being 
purely  self -serving. 

8.  Criminal  law  «=»390— Defendant  ooald  taa- 
tlfy  why  ha  oarrled  a  revolver  at  time  of 
ahootina. 

In  a  homicide  prosecution,  defendant,  who 
claimed  to  have  acted  in  self-defense,  should 
have  been  permitted  to  testify  why  he  car- 
ried  a  revolver  at  the  time  of  the  shooting. 

7.  Criminal  law  «=3l  1 69(9)— Testimony  as  to 
the  position  In  which  the  deceased  must  have 
beea  ataading  with  reference  to  person  who 
llred  shot  held  harmlaaa. 

In  homicide  prosecution,  testimony  of  phy- 
sician who  made  post  mortem  examination  that 
deceased  must  have  had  his  left  side  toward 
person  who  fired  the  shot,  if  error,  held  harm- 
less, where  the  fact  that  he  had  his  left  aide 
toward  the  defendant  when  the  shooting  was 
done  was  so  manifest  that  the  testimony  could 
not  possibly  have  prejudiced  the  defendant. 

8.  Criminal  law  9=>476— Physician's  teatlmony 
that  blow  received  by  defendant  was  not  anf« 
fldent  to  affect  hia  memory,  held  admissi- 
ble. 

Where  defendant,  on  being  asked  if  he  had 
not  made  certain  statements  concerning  the 
homicide,  answered  that  he  did  not  remember 
anything  after  the  deceased  had  hit  him  on 
the  head  with  some  blunt  instrument,  a  phy- 
sician's testimony  that  the  blow  was  not  suffi- 
cient to  affect  the  memory  held  admissible. 

9.  Homicide  «=3300 (1 4)— Instruction  on  self- 
defense  held  erroneous  aa  Ignoring  defense. 

In  a  homicide  prosecution  in  which  defend- 
ant claimed  to  have  acted  in  self-defense  in  the 
belief  that  the  deceased  had  a  pistol  and  to 
have  shot  when  deceased  reached  for  his  hip 
pocket,  believing  himself  in  great  danger,  in- 
struction that  defendant  bad  not  been  justified 
in  shoeting  deceased  before  deceased  had  come 
within  striking  distance  held  erroneous  as  ig- 
noring defendant's  chief  defense. 

to.  Homicide  ^=%t  16(1)— One   having   reason 

to  believe  that  another  la  about  to  stioot  him 

need  not  wait  to  shoot  until  such  other  come* 

withia  striking  diatanee. 

One  who  haa  good  reason  to  believe  that 

another  is  about  to  shoot  him  need  not  wait 


until  such  other  la  "within  atrlking  distance" 
from  him  before  firing  revolver  at  him. 

II.  Criminal    law   «=9829( 5)— Refusal    of    re< 
quested  instruoUon  covered  by  Instruction  giv- 
en, not  error. 
Refusal  of  requested  instruction  as  to  self- 
defense  covered  by  inatmctloii  given  hM  not 
error. 

Department  1. 

Appeal  from  Superior  Coart,  Spokane  Coun- 
ty; Jos.  B.  Llndsley,  Judge. 

Lulgl  Adamo  was  convicted  of  homicide, 
and  he  appeals.  Reversed  and  remanded, 
with  instructions. 

Corkery  &  Corkery,  of  Spokane,  for  appel- 
lant 

William  O.  Meyer  and  B.  B.  Alley,  both  of 
Spokane,  for  the  State. 

BRIDGES,  J.  The  defendant  was  convict- 
ed of  the  crime  of  killing  one  Joseph  Gracio, 
and  has  appealed  to  this  court  for  redress. 

It  is  not  necessary  here  to  go  into  any  of 
the  details  of  the  killing,  except  to  say  that 
it  was  done  on  or  about  the  4th  day  of  Au- 
gust, 1921. 

[li  1.  The  appellant  offered  to  prove  by 
one  of  his  witnesses  that  about  the  middle 
of  1916  the  deceased.  In  a  quarrel  with  the 
witness,  made  a  movement  to  his  hip  as  if 
to  draw  a  gun  and  made  threata  of  violence 
against  the  witness,  and  that  such  facts  were 
related  to  the  appellant  and  were  known  to 
him  prior  to  the  commission  of  the  oflenso 
with  which  be  is  here  charged.  The  court  re- 
fused this  offer.  Generally  speaking,  we 
have  no  doubt  that  a  defendant  charged  with 
homicide  may  show  by  third  persons  that 
they  had  previously  had  quarrels  with  the 
deceased,  and  show  the  conduct  of  the  de- 
ceased on  those  occasions,  if  such  prior  occur- 
rence or  occurrences  were  made  known  to 
the  defendant  before  the  commission  of  the 
crime  for  which  he  is  being  tried,  because 
such  testimony  tends  to  show  the  state  of 
mind  of  the  defendant  at  the  time  of  the 
killing,  and  to  indicate  whether  he  at  that 
time  had  reason  to  fear  bodily  barm.  State 
T.  Ackles,  8  Wash.  462,  36  Pac.  597;  State 
v.  OhurchiU,  62  Wash.  210,  100  Pac.  309;  21 
Cyc.  961;  Sneed  t.  Territory,  16  Okl.  641, 
86  Pac.  70,  8  Ann.  Caa.  S6i. 

[2]  It  does  not  follow,  however,  that  the 
court  erred  in  refusing  to  receive  the  tes- 
timony offered  here.  The  occurrence  connect- 
ed with  the  offer  happened  five  years  before 
the  commission  of  the  offense  charged,  and 
we  must  hold  that  it  is  too  remote  State  v. 
Karris,  26  Wash.  200,  66  Pac.  412;  State  v. 
r'ahnra,  104  Wash.  386,  176  Pac.  S47.  We 
do  not  find  any  error  in  the  court's  ruling. 

(3, 4]  2.  The  appellant  aonght  to  show  by 
his  witness  Aranetldl  that  some  time  in  1918 
the  deceased  used  violent  and  Insulting  words 
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to  the  Tfltneas,  and  accompanied  the  words 
irith  a  movement  towards  his  hip,  and  threat- 
ened to  shoot  the  witneaa.  This  offer  was 
refused  by  the  court  It  is  not  necessary  to 
oetermlne  whether  this  otier  concerned  an 
occnrrenoe  which  was  too  remote.  In  our 
opinl<»i,  the  court's  ruling  was  gorrect  be- 
cause the  offer  did  not  show  that  the  facts 
concerning  this  1918  assault  were  conveyed 
to  the  appellant,  or  that  be  knew  of  them,  be- 
fore the  time  of  the  commlsslMi  of  the  crhne 
diarged.  When  a  defendant  seeks  to  excuse 
the  killing  on  the  ground  of  self-defense.  It 
is  competent  for  him  to  show  the  general 
reputation  and  character  of  the  deceased  for 
a  quarrelsome  disposltliHi.  The  character  of 
the  deceased  may  be  shown  whether  the  de- 
tendant  knew  of  It  or  not,  because  such  tes- 
timony has  a  tendency  to  support  the  defend- 
ant's contention  that  the  deceased  was  the 
aggressor.  21  Qyc.  961;  People  v.  Farrell, 
137  Midi.  127,  100  N.  W.  264;  18  R.  0.  U 
819.  In  proving  the  character  of  the  de- 
ceased, spedllc  acts  of  violence  may  not  be 
ahoWn.  Such  Is  the  rule  In  any  Idnd  of 
case  where  there  Is  an  effort  to  show  char- 
acter. However,  where  the  person  accused 
is  defmdlng.  In  whole  or  In  part,  on  the 
ground  toat  at  the  time  of  the  homicide  he 
bdleved,  and  had  good  reason  to  believe, 
that  he  was  In  dangn  of  his  life  or  great 
bodily  harm,  he  may.  In  addition  to  the  char- 
acter evidaice,  show  specific  acts  of  the  de- 
ceased which  are  not  too  remote  and  of  which 
be  had  knowledge  at  the  time  of  the  killing 
with  whldi.he  Is  charged.  But  such  acts 
of  the  deceased  may  not  be  shown  unless  It 
appears  they  were  brought  to  the  Imowledge 
of  the  defendant  before  he  committed  the 
crime  diarged.  See  the  cases  heretofore  cit- 
ed under  subdivision  1.  6  Encyc.  of  Evl- 
dmce,  761;  State  v.  Roderick,  77  Ohio  St 
301,  82  N.  B.  1062,  M  L.  R.  A.  (N.  S.)  704. 
It  may  be  omoeded  that  there  Is  a  conflict 
of  authority  on  this  last  proposition,  some 
eonrts  holding  that  the  spedflc  acts  may  be 
shown  whether  the  defendant  Icnew  of  them 
or  not;  but  we  think  we  have  stated  the  rule 
which  Is  In  accord  ■with  the  reason  and  the 
weight  of  authority.  The  rejection  by  the 
court  of  the  offer  to  prove  by  Aranaldl  was 
proper  because  there  was  no  offer  to  sbow 
that  the  appellant  had  knowledge  of  the 
facts  within  the  offer. 

[I,  I]  3.  The  appellant  offered  to  prove  by 
Ids  witness  Schacht  that  he,  the  defendant, 
at  a  time  shortly  prior  to  the  commission  of 
the  offense  with  which  he  is  charged,  told 
the  witness  that  he  carried  a  revolver  and 
the  reasona  why  he  did  so.  The  court  pro^ 
crly  rejected  this  testimony.  It  wonld  have 
been  purely  self-serving.  Doubtless  the  ap- 
pellant should  have  been  i>ermitted  to  tes- 
tify why  he  carried  a  revolver  at  the  time  of 
the  shooting  In  questlcm,  but  that  would  not 
Jnsttfy  receiving  hearsay  and  self-serving 
testimony  on  that  question. 


ADAHO  0 

P.) 

4.  After  the  doctor  who  had  made  the  post 
mortem  examination  had  testified  that  one  of 
the  bullets  had  mtered  the  left  side  of  tite 
deceased,  he  was  asked  by  the  state  the  fol- 
lowing question: 

"Now,  in  what  position.  Doctor,  would  the 
deceased's  body  have  to  be  to  receive  a  wound 
like  that  from  a  gun,  with  reference  to  the  po- 
sition of  the  man  who  shot  the  gun?" 

Over  the  objections  of  the  appellant,  the 
witness  was  allowed  to  answer  as  follows: 

"He  would  have  to  be  with  his  left  side 
towards  the  man  with  the  gun,  his  left  side, 
just  about  in  the  position  that  I  am  to  yon." 

The  authorities  are  not  agreed  as  to  wheth- 
er a  doctor  who  has  examined  the  wounds 
may  testify  as  to  the  relative  attitude  of 
the  deceased  and  the  instrument  or  person 
inflicting  the  wound.  Some  of  the  courts 
hold  that  the  evidence  cannot  go  farther  than 
to  describe  the  wound,  and  It  Is  then  for  the 
jury  to  determine  from  the  other  testimony 
the  relative  positions  of  the  parties.  Dial  v. 
State,  159  Ala.  66,  49  South,  230,  183  Am.  St. 
Kep.  19 ;  Dumas  v.  State,  159  Ala.  42, 49  South. 
224, 183  Am.  St  Hep.  17 ;  People  v.  Westlake, 
62  Cal.  803;  Price  v.  United  States,  2  Okl. 
Cr.  449,  101  Pac.  1036,  139  Am.  St  Bep.  930. 
The  general  attitude  of  these  cases  is  shown 
by  ttiat  of  People  v.  Westlake,  supra.  There 
the  doctor  performing  a  post  mortem  ex- 
amination was  asked  to  state,  from  the  ex- 
aminations he  had  made,  whether  the  de- 
ceased, tf  standing  or  moving  In  a  certain 
direction,  would  have  received  the  pistol 
wound  by  a  person  flrlng  from  a  given  spot 
The  court  said: 

"Whether  the  wounds  of  which  the  deceased 
died  could  have  been  inflicted  by  a  pistol  shot 
fired  by  the  defendant  from  a  certain  direc- 
tion WB8  a  fact  to  be  found  by  the  Jury  from 
the  evidence  of  the  drcnmstances  in  which  the 
homicide  was  committed,  or  to  be  Inferred 
from  the  relative  position  of  the  parties  at 
the  time  the  shot  was  fired;  it  was  not  such  a 
matter  of  science  or  skill  as  required  the  opin- 
ion of  an  expert" 

The  following  are  some  of  the  cases  which 
hold  to  the  contrary  doctrine:  Hopt  v.  Utah, 
120  U.  S.  430,  7  Sup.  Ct  614,  30  L.  Ed.  708; 
State  V.  Merrlman,  34  S.  O.  16,  12  S.  E.  619 ; 
State  V.  Sullivan,  43  S.  C.  205,  21  S.  E.  4; 
I'erry  v.  State,  110  Ga.  234,  36  S.  B.  781; 
State  V.  Asbell,  67  Kan.  398,  46  Pac.  770; 
itioore  V.  State,  96  Tenn.  209,  33  S.  W.  1046. 

Our  attitude  on  questions  somewhat  dif- 
ferent yet  similar  to  that  involved  here,  is 
shown  in  the  case  of  State  v.  Hart  (Wash.) 
203  Pac  4. 

[7]  We  do  not,  however,  find  It  necessary 
to  choose  which  line  of  decisions  we  will 
adopt,  because  here  it  Is  perfectly  manifest 
that  the  error,  if  any,  was  without  preju- 
dice. The  bullet  had  entered  the  left  side, 
and.  In  answer  to  the  question  objected  to^ 
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tbe  doctor  testified  tliat  the  deceased  must 
hare  bad  bis  left  side  towards  tbe  defend- 
ant wben  tbe  sbootliig  was  dona  This  fact 
is  so  manifest  that  there  could  not  possibly 
ue  any  prejudice  in  allowing  tbe  doctor,  or 
any  one  else,  to  testify  to  it 

[(]  5.  On  cross-examination  of  tbe  appel- 
lant, tbe  prosecuting  attorney  asked  blm  if 
be  bad  not  made  certain  statements  at  tbe 
police  station,  in  the  presence  of  certain 
named  individuals,  concerning  tbe  manner 
and  circumstances  of  tbe  homicide.  The  wit- 
ness answered  that  he  did  not  remember 
those  conversations,  and  did  not  remember 
anything  tiiat  occurred  after  tbe  deceased 
had  bit  him  on  tbe  head  with  some  blunt  in- 
strument The  inference  to  be  drawn  from 
bis  testimony  is  that  tbe  blow  so  injured  bis 
urain  that  he  did  not  know,  what  took  place 
for  several  hours.  On  rebuttal  the  state, 
over  tbe  objection  of  tbe  appellant,  was  per- 
mitted to  undertake  to  prove  by  two  physi- 
cians who  bad  examined  tbe  appellant's  bead 
wound  that  in  their  opinion,  the  blow  was 
not  suCbdent  to  affect  tbe  mind  or  memory 
of  the  at^iellant  It  is  now  claimed  that  tbe 
receipt  of  such  testimony  was  prejudicial 
error.  Tbe  particular  ground  of  the  objection 
is  that: 

"This  ruling  allowed  the  state  by  medical 
testimony  to  show  the  capacity  of  the  mental 
processes  of  mind  of  the  defendant  as  to  his 
recollection  of  the  facts  of  the  shooting." 

The  testimony  was  not  offered  or  received 
for  the  purpose  of  showing  that  tbe  appellant 
did  not  remember  the  conversations  about 
which  he  had  been  asked.  The  sole  purpose 
was  to  show,  if  possible,  that  tbe  blow  upon 
tbe  bead  was  not  sufficient  to  cause  him  to 
lose  his  memory.  Without  doubt  the  testi- 
mony was  admissible  for  that  purpose. 

6.  Complaint  is  made  concerning  some  in- 
structions given  by  tbe  court  to  tbe  Jury.  In 
order  to  discuss  these  intelligently,  it  will 
be  necessary  to  give  some  of  tbe  details  of 
the  occurrence.  Both  the  appellant  and  re- 
spondent describe  tbe  quarrel  which  tinally 
led  to  the  shooting  as  occurring  in  two  epi- 
sodes. The  appellant  bad  been  purchasing 
some  fruit  in  a  wholesale  house,  and,  wben 
be  bad  completed  his  work,  be  left  the  build- 
ing to  go  out  on  a  platform  towards  tbe  alley, 
which  was  tbe  customary  way  of  reaching 
tbe  street.  Wben  be  went  through  tbe  door 
and  reached  tbe  platform  the  deceased  ac- 
costed him,  and  there  were  some  words  be- 
tween them  accompanied  with  threats.  Tbe 
appellant  during  this  altercation,  retraced 
bis  steps  and  came  up  on  tbe  platform,  the 
deceased  following  him  and  trying  to  hold 
him,  but  not  succeeding  in  so  doing.  The 
appellant  again  entered  the  wholesale  house. 
The  foregoing  is  a  brief  description  of  what 
is  designated  as  tbe  first  episode  of  the  quar- 
rel. In  a  short  time  appellant  again  came 
onto  tbe  platform,  and  again  saw  tbe  de- 


ceased there.  There  is  a  decided  conflict  In 
tbe  testimony  as  to  what  happaied  follow- 
ing this.  Generally  speaking,  the  state's  tes- 
timony tended  to  show  that  the  deceased  ap- 
peared to  be  no  further  interested  in  tbe 
controversy  and  appeared  to  have  abandoned 
any  atta<^k  which  he  may  have  preTlously 
made,  and  that  tbe  appellant,  after  walking 
some  distance  along  the  platform,  suddenly 
turned,  facing  tbe  deceased,  and  at  once  drew 
a  revolver  and  shot  blm,  or  shot  at  him; 
that,  after  the  first  or  second  shot  the  de- 
ceased went  rapidly  towards  the  appellant 
and  finally  reached  him,  wben  a  scufile  en- 
sued, during  all  of  which  time  tbe  appellant 
fired  three  additional  shots,  every  one  strik- 
ing the'  body  of  tbe  deceased.  Tbe  api)el- 
lant's  theory  of  what  occurred  during  tbe 
second  episode  was  tlmt  during  the  first  ^1- 
sode  tbe  deceased  said  he  was  going  to  kill 
blm,  and  that  when  be  (ai)pellant)  came  out 
onto  tbe  platform  during  tbe  second  ^isode 
the  deceased  was  there  in  a  threatening  at- 
titude, and  again  threatened  to  kill  him,  and 
that  appellant  was  walking  across  the  plat- 
form with  the  deceased  following  him,  and 
that  he  saw  deceased  reach  for  bis  hip  pock- 
et and  be  thought  deceased  was  Intending  to 
draw  a  revolver,  and  be  considered  that  bis 
Ufe  was  in  great  danger,  and  that  be  shot 
and  killed  deceased  to  protect  uimself.  Tbe 
testimony  of  all  the  witnesses  fixed  tbe  dis- 
tance between  the  two  men  when  tbe  shoot- 
mg  began  at  from  about  4  feet  to  12  or  15 
feet,  and  that  deceased  did  not  come  within 
striking  distance  of  appellant  until  after  the 
first  shot  It  is  conceded  by  all  witnesses 
that  tbe  deceased  did  not  have  any  revolver, 
but  did  have  a  bright  hammer,  which  he 
probably  carried  In  bis  hip  pocket,  and  that 
it  was  with  this  instrument  be  struck  ap- 
pellant after  tbe  two  had  come  together, 
which  was  after  the  first  shot 

By  instruction  No.  6  tbe  court  UM  the 
jury,  in  effect,  that  if  they  found  that  the 
deceased  attacked  the  appellant  and  that  tbe 
latter  believed,  and  had  reasonable  grounds 
to  believe^  that  the  deceased  would  at  once 
take  bis  Ufe,  or  do  him  great  bodily  harm, 
and  that  the  appellant  shot  and  killed  tbe 
deceased,  believing,  and  having  reasonable 
groimds  to  believe,  it  necessary  to  do  so  in 
order  to  protect  himself  against  death  or 
great  bodily  harm,  then  tbe  shooting  would 
be  Justifiable.  Tbe  court  then  proceeded  to 
give  what  is  designated  Instruction  No.  7,  of 
which  complaint  is  made.  That  instruction 
is  as  follows: 

"If,  on  the  other  hand,  yen  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  Luigi  Adamo,  at  the  time  of  the 
shooting  made  no  effort  to  avoid  the  encoun- 
ter with  the  said  Joseph  Gracio,  or  to  with- 
draw from  such  encounter,  and  that  there  was 
opportunity  for  the  said  defendant  to  have 
avoided  the  encounter  or  to  have  withdrawn 
therefrom   without  the   necessity  of  shooting 
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the  said  Joseph  Gracio,  and  that  he,  the  said 
defendant,  fired  and  shot  at  the  said  Joseph 
Gracio  before  the  said  Joseph  Grado  was  with- 
in striking  distance  of  the  defendant,  and  that 
the  defendant  might  liSTe  avoided  the  encoun- 
ter with  the  said  Joseph  Gracio,  but,  not  doing 
■o,  did  shoot  and  kill  the  said  Joseph  Gracio, 
with  the  intent  so  to  do,  then  it  will  be  your 
doty  to  find  the  defendant  guilty,  for  a  killing 
nnder  such  circumstances  is  not  jnstifiable  or 
excusable  on  any  grounds  whatever." 

[1, 10]  It  was  error  to  give  this  instruction. 
The  court,  in  effect,  told  the  Jury  that  un- 
'  der  no  circumstances  did  the  appellant  have 
a  right  to  shoot  the  deceased  so  long  as  the 
latter  was  not  "within  striking  distance"  of 
the  appellant  There  was  ample  testimony 
from  which  the  Jury  might  have  believed 
that,  when  the  shooting  commenced,  the  par- 
ties were  from  8  to  15  feet  apart,  and  that 
the  appellant,  seeing  the  deceased  reach  for 
his  hip  pocket,  believed,  and  had  reason  to 
believe,  that  his  life  was  in  great  danger. 
The  instmctlon  with  reference  to  coming 
"within  striking  distance"  entirely  Ignores 
the  aH)ellant'8  chief  defense.  It  is  not  the 
law  that  one  who  believes,  and  has  good  rea- 
son to  believe,  that  another  is  about  to  shoot 
him,  or  otherwise  do  him  great  bodily  harm, 
most  wait  until  the  aggressor  is  within  strik- 
ing distance  before  be  will  be  permitted  to 
do  anything  which  ^e  considers  necessary, 
and  has  a  right  to  consider  necessary,  for 
the  protection  of  his'  own  Ufe.  In  so  far  as 
oar  attention  has  been  called  by  the  appel- 
lant to  the  instructions  of  the  court  on  the 
question  of  self-defense,  it  appears  that  they 
were  proper  and  ample,  but  we  are  entirely 
onable  to  read  out  of  the  Instruction  this 
"striking  distance"  phrase,  or  to  harmonize 
it  in  any  way  with  the  instructions  which  ap- 
pear to  have  been  proper.  We  think  it  would 
have  been  much  better  if  the  whole  of  In- 
struction No.  7  had  not  been  given. 

7.  Complaint  is  made  because  the  court 
refused  to  give  appellant's  requested  instruc- 
tion No.  3,  which  reads  as  follows: 

"The  term  'apparent  danger*  means  not  ap- 
parent danger  in  fact,  but  apparent  danger  to 
the  defendant's  comprehension,  as  a  reasonable 
man  situated  as  he  was  situated;  that  is,  did 
defendant  believe  and  have  reasonable  grounds 
to  believe  that  he  was  in  imminent  danger  of 
death  or  great  bodily  harm  at  the  time  of  the 
alleged   killing?" 

[11]  It  was  not  error  to  refuse  to  give  this 
requested  instruction,  for  the  court,  in  a  num- 
ber of  Instructions,  properly  covered  the  iden- 
tical ground  snggested  by  this  request 

We  do  not  consider  it  necessary  to  discuss 
one  or  two  other  claimed  errors,  because  it 
is  Improbable  that  the  matters  complained 
<rf  will  occur  at  a  new  trial. 

For  the  error  pointed  out,  the  Judgment  is 


reversed,  and  the  cause  remanded,  with  In- 
structions to  grant  a  new  trial. 

PARKER.  G.  J.,  and  MITCHBLL  and  TOI<- 
MAN,  JJ.,  concur. 
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(120  Wash.  236) 
(No.  16989.) 


(Supreme  Court  of  Washington.    May  16, 
1922.) 

1.  Execntlon  ®=369— Execution  on  ]Ddgment 
secured  before  Judgment  debtor's  death  may 
issue  after  debtor's  death. 

Probate  Code,  i  119,  provides  when  any 
Judgment  was  rendered  against  testator  in  his 
lifetime,  no  execution  shall  issue  thereon  after 
his  death,  but  it  shall  be  presented  to  the  ez- 
cutor  as  any  otbec  claim,  but  if  the  Judgment 
be  a  lien  on  any  property  of  the  deceased,  the 
same  may  be  sold  for  satisfaction  thereof,  and 
the  officer  making  the  sale  shall  account  to  the 
executor  for  any  surplus;  and,  where  a  Judg- 
ment was  obtained  during  decedent's  lifetime, 
which  was  a  lien  on  the  Judgment  debtor's 
property  nnder  Rem.  (3ode  1915,  {§  445,  45&, 
the  property  could  be  sold  after  his  death  in 
satisfaction  of  the  judgment  independent  of  the 
administration  of  his  estate  in  probate  and 
the  precedence  of  other  debts  over  the  Judg- 
ment, as  enumerated  under  Probate  Code,  ( 
171. 

2.  Submission  of  controversy  ^=>20— Subnls- 
sion  of  controversy  to  superior  court  held 
appealable. 

Where  issues  arising  under  probate  were 
submitted  to  a  Judge  of  the  superior  court  "for 
hia  determination  and  decision  and  classifica- 
tion as  to  the  prior  rights  of  all  claims  herein 
set  out,  and  that  the  sale  •  «  •  ghall  be 
subject  to  such  decision  as  to  priority  of 
claims,"  the  Judge  was  called  upon  to  decide 
the  same  as  if  the  issues  had  been  brought 
before  the  court  by  an  action,  and  the  Judge's 
disposition  is  appealable. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  Bruce  Blake,  Judge. 

In  the  matter  of  the  estates  of  Andrew 
Hackett  and  Delia  F.  Hackett,  deceased.  On 
submission  of  controversy  to  superior  court. 
From  Judgment  that  Eidward  Covell's  defi- 
ciency Judgment  claim  should  be  a  general 
claim  against  the  estate,  but  that  he  was  not 
entitled  to  have  execution  and  sale  of  real 
property  in  satisfaction  of  his  Judgment  in- 
dependent of  probate  proceeding,  he  appeals^ 
Affirmed  In  part  and  reversed  In  part. 

Charles  Grant,  of  Spokane,  for  appellant 
S.  S.  Bassett,  of  Spokane,  for  respondent, 

PARKER,  C.  J.  This  Is  a  controversy 
over  the  claimed  right  of  Edward  Coveil,  » 
judgment  creditor  of  Andrew  Hackett  and 
the  community  consistittg  of  Andrew   and 
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Delia  F.  Hackett,  both  deceased,  to  have 
sold  under  an  execution  issued  upon  the 
Judgment  after  the  death  of  both  'Mr.  and 
Mrs.  Hackett  real  property  situated  in  Spo- 
kane county  and  owned  by  Mr.  Hackett  and 
the  community  at  the  time  of  the  rendering 
of  the  Judgment,  upon  which  real  property 
the  Judgment  became  a  lien  by  virtue  of  its 
rendition  while  they  were  alive.  From  the 
order  and  Judgment  which  In  effect  denied 
the  right  of  Covell  to  have  such  execution 
and  sale  upon  the  Judgment  after  the  death 
of  Mr.  and  Mrs.  Hackett,  Oovell  has  appeal- 
ed to  this  court. 

The  controlling  facts  may  be  summarized 
as  follows:  The  controversy  was  submitted 
to  the  suiterlor  court  upon  a  statement  of 
facts  agreed  upon  by  ooimsel  for  the  admin- 
istratrlz  and  Covell.  The  estates  of  Mr.  and 
Mrs.  Hackett,  both  deceased,  are  being  ad- 
ministered In  one  probate  proceeding;  the 
agreed  statement  being  filed  and  this  con- 
troversy submitted  to  the  court  therein. 
Prior  to  the  deaths  of  Mr.  and  Mrs.  Hackett 
there  was  rendered  In  the  superior  court  for 
Spokane  county  a  Judgment  against  Mr. 
Hackett  and  the  community,  consisting  of 
Mr.  and  Mrs.  Hackett,  in  favor  of  Covell 
for  the  sum  of  $12,368.91,  which  Judgment  it 
is  conceded  then  "became  and  is  a  general  lien 
upon  thereat  estate  of  said  Andrew  Hackett, 
deceased,  an^upon  any  community  interest  in 
real  estate  of  said  Andrew  Hackett  and  Delia 
Hackett,  deceased."  This  refers  only  to  real 
estate  in  Spokane  county.  Thereafter  both 
Mr.  and  Mrs.  Hackett  died,  and  Clara  Mc- 
Millan was  duly  appointed  and  qualified  as 
administratrix  of  their  estates  by  the  pro- 
bate court  for  Spokane  county,  in  which  court 
the  estates  are  now  being  administered  in 
one  probate  proceeding.  A  number  of  claims 
have  been  duly  established  against  the 
estates,  which  will  take  precedence  over  the 
Judgment  claim  of  Oovell  under  section  171 
of  our  Probate  Code  (Laws  of  1917,  p. 
692),  viewing  Covell's  Judgrment  claim  mere- 
ly as  a  general  debt  of  .the  estate  of  Mr. 
Hackett  and  the  community,  apart  from 
the  right  Covdl  may  have  to  subject  the 
real  property  of  Mr.  Hackett  and  the  com- 
munity, situated  in  Spokane  county,  to  the 
payment  of  his  Judgment  in  preference  to 
any  other  charge  against  that  particular 
real  property.  Covell  filed  bis  Judgment 
claim  as  a  general  claim  against  the  estate 
of  Mr.  Hackett  and  the  community,  but,  as 
It  Is  stipulated: 

"Said  Edward  Covell  does  not  submit  his 
said  judgment  claim  as  a  claim  to  be  paid  in 
the  administmtion  of  said  estate  other  than 
as  a  claim  for  payment  of  any  deficiency  re- 
maining after  sale  of  real  estate  on  which  said 
judgment  is  a  lien  oat  of  any  other  assets  of 
said  estates." 

After  the  death  of  both  Mr.  and  Mis. 
Backett,  Covell  caused  execution  to  be  Issued 


upon  his  Judgmmt,  entirely  independent  of 
the  probate  proceeding,  which  was  followed 
in  due  course  by  sale  thereunder  of  the  in- 
terests possessed  by  Mr.  Hackett  and  the  com- 
munity, at  the  time  of  the  rendering  of  the 
Judgment,  in  certain  real  property  in  Spo- 
kane county  upon  which  the  judgment  had 
become  a  lien.  At  about  the  time  Covell 
caused  the  execution  to  be  issued,  the  ad- 
ministratrix obtained  an  order  from  the 
court  in  the  probate  proceeding,  authorizing 
the  sale  of  the  same  property  by  the  ad- 
ministratrix to  pay  the  debts  of  the  estate. 
This  order  of  sale  made  by  the  court  In  the 
probate  proceeding  was  evidently  rested  by 
the  court  upon  the  theory  that  there  could 
be  no  sale  of  real  property  of  the  deceased 
In  satisfaction  of  Covell's  Judgment  upon 
any  execution  issued  after  their  deaths  bad 
occurred.  This  view  of  the  law  entertain- 
ed by  the  Judge  of  the  superior  court  was 
evidently  rested  by  him  upon  section  119  of 
our  Probate  Code  (Laws  of  1917,  p.  075). 
The  question  as  to  whether  or  not  Covell 
was  entitled  to  execution  and  sale  so  made 
in  his  behalf  was  submitted  to  the  court  for 
decision  by  the  following  language  found  in 
the  stipulation: 

"That  in  order  to  save  the  costs  of  obtaining 
an  order  setting  aside  said  sale  [the  ezecntion 
sale]  by  said  Edward  Covell  made  as  afore- 
said, and  to  determine  fully  and  definitely  the 
priority  of  said  claims  of  said  Covell  and  oth- 
ers, hereinabove  set  out,  it  is  hereby  agreed 
by  and  between  the  parties  hereto  that  said 
issue  shall  be  submitted  to  the  judge  of  the 
above-entitled  conrt  on  the  25th  day  of  May, 
1921,  at  the  hour  of  10  o'clock  a.  m.  of  said 
day,  or  as  soon  thereafter  as  same  can  be 
heard,  for  his  determination  and  decision  and 
classification  as  to  the  prior  rights  of  all  the 
claims  hereinabove  set  out,  and  that  the  sale 
by  said  Edward  Covell  as  aforesaid  shall  be 
subject  to  such  decision  as  to  priority  of 
claims." 

The  matter  came  on  for  hearing  in  the 
superior  court  accordingly,  and  resulted  In 
an  order  and  Judgment  which  Is  In  effect  a 
decision  by  the  superior  court  that  Covell 
was  not  entitled  to  have  execution  and  sale 
of  the  real  property  in  satisfaction  of  his 
Judgment  independent  of  the  probate  pro- 
ceeding, and  that  his  Judgment  dalm  is  of 
the  sixth  class  in  order  of  preference,  not 
only  as  a  general  claim  against  the  estate, 
but  also  as  a  Judgment  lien  claim  against 
the  particular  real  property  sold  imder  the 
execatl(Mi;  the  court  holding,  in  effect,  that 
certain  claims  against  the  estates,  establish- 
ed as  of  the  first,  second,  and  fifth  classes 
enumerated  in  section  171  of  our  Probate 
Code,  should  be  paid  in  preference  to  Covell's 
judgment,  viewing  that  Judgment  not  only  as 
a  general  charge  against  the  estate,  but 
also  as  a  lien  charge  against  the  particular 
real  property  upon  which  It  became  a  Ilea 
at  the  time  of  its  rendition. 
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[1]  Has  appellant,  CoTell,  the  right  to  have 
execution  upon  his  Jndgment  and  sale  of  the 
pr<q«rty  in  question  made  thereunder,  in- 
dependent of  the  probate  proceeding,  Mr. 
and  Mrs.  Hackett  having  died  after  the  ren- 
dering of  the  Judgment  and  before  the  is- 
suing of  the  execution?  This  question  is  to 
be  answered  by  reference  to  the  following 
statutory  provisions  relating  to  the  lien  of 
Jodgments  and  the  order  of  paying  debts  of 
estates  of  deceased  persons  in  course  of  ad- 
ministration : 

"The  real  estate  of  any  judgment  debtor  and 
■ndi  as  he  may  acquire,  sbaU  b«  held  and  bound 
to  satisfy  any  Judgment  •  •  •  of  the  su- 
perior •  •  •  court  •  •  •  for  the  period 
of  five  years  from  the  day  on  which  said  Judg- 
ment was  rendered,  and  such  Judgments  shall 
be  a  Uen  thereupon  to  commence  as  follows: 
Jodgments  of  the  superior  court  of  the  county 
hi  which  real  estate  of  the  judgment  debtor  is 
situated,  from  the  date  of  the  entry  thereof. 
•    •     •  "    Hem.  Code,  |  446. 

a%Is  statute  remains  in  full  force,  er^ 
cept  that  by  the  provisions  of  Bern.  Code,  | 
450,  later  enacted,  the  Judgment  lien  con- 
tinues for  a  period  of  six  years.  Seattle 
Brevrlng  &  Malting  Co.  t.  Donofrio,  59  Wash. 
9S,  100  Pac  836;  Catton  v.  Reeling,  78 
Wash.  187,  188  Pac.  669 ;  Kelleher  v.  Wells, 
87  Wash.  823,  151  Pac.  828. 

"When  any  judgment  has  been  rendered 
against  the  testator  or  intestate  in  his  life- 
time,  no  execution  shall  issue  thereon  after  hii 
death,  but  it  shall  be  presented  to  the  executor 
-or  administrator,  as  any  other  claim,  but  need 
not  be  supported  by  the  afBdavit  of  the  claim- 
ant, and  if  justly  due  and  unsatisfied,  shall  be 
paid  in  due  course  of  administration:  Provid- 
ed, however,  that  if  it  be  a  lien  on  any  property 
of  the  deceased,  the  same  may  be  sold  for  the 
satisfaction  thereof,  and  the  officer  making  the 
sale  shall  account  to  the  executor  or  adminis- 
trator for  any  surplus  in  his  hands."  Probate 
Code,  f  110;  Laws  of  1917,  p.  676. 

"The  debts  of  the  estate  shall  be  paid  in  the 
following  order: 

"1.  Funeral  expenses  in  such  amount  as  the 
court  shall  order. 

*2.  Ebcpenses  of  the  last  sickness,  in  such 
amount  as  the  court  shall  order. 

"3.  Wages  due  for  labor  performed  within 
sixty  days  immediately  preceding  the  death  of 
decedent. 

"4.  Debts  having  preference  by  the  laws  of 
the  United  States. 

"5.  Taxes,  or  any  debts  or  does  owing  to  the 
sUte. 

"6.  Judgments  rendered  against  the  deceased 
in  his  lifetime  which  are  liens  upon  real  estate 
on  which  executions  might  have  been  issued  at 
the  time  of  his  death,  and  debts  secured  by 
mortgages  in  the  order  of  their  priority. 

"7.  AU  other  demands  against  the  estate." 

Probate  Code,  S  171;   Laws  of  1917,  p.  692. 

It  is  argued  in  behalf  of  ttie  administratrix 
that,  while  Rem.  Code,  {  445,  in  terms  malces 
the  judgment  a  lien  upon  the  real  property  of 
^e  Judgment  debtor,  such  Uen  ceases  to  be 


effective  as  a  Uen  upcm  the  real  iffoperty 
of  the  Judgment  debtor,  after  his  death, 
superior  to  the  five  classes  of  debts  and  charg- 
es which  may  be  established  against  his 
estate,  mentioned  In  the  first  five  subdivi- 
sions of  section  171  of  the  Probate  Code 
above  quoted.  It  will  be  conducive  to  a  clear 
comprehension  of  the  conditions  of  our  prob- 
lem to  be  reminded  that  there  is  a  marked 
distinction  between  the  question  of  the  order 
of.  priority  of  estabUshed  claims  against  an 
estate  of  a  deceased  person,  viewed  as  gen- 
eral claims  against  aU  property  Indlscrimi- 
itatdy,  real  and  personal,  which  such  de- 
ceased person  may  leave,  and  the  question  of 
priority  of  liens  upon  real  proiiecty  situated 
in  a  given  county,  which  such  deceased  per- 
son may  leave.  -  As  to  general  claims  against 
an  estate,  none  of  which  are  Uens  against 
any  particular  property  or  class  of  property 
of  the  estate,  it  seems  plain  that  they  are  to 
be  paid  In  the  order  mentioned  in  section  171 
above  quoted,  and  that  in  so  far  as  Covell 
is  seeking  payment  of  his  Judgment  out  of 
the  estate  generally — which  he  is  here  seek- 
ing only  to  the  extent  of  any  deficiency  there 
may  be  due  thereon  after  exhausting  the 
real  property  upon  which  it  is  a  lien — his 
claim  must  take  rank  as  one  of  the  sixth 
dass  mentioned  in  section  171  above  quoted. 
But  that  is  not  the  real  question  here  pre- 
sented. We  are  hwe  inquiring,  not  as  to  his 
preference  right  as  a  creditor  having  a 
claim  chargeable  against  all  property,  real 
and  persona],  wherever  situated,  which 
mlg^t  be  owned  by  the  estates,  but  as  to  his 
right  to  have  his  Judgment  claim  satisfied 
out  of  the  particular  property  upon  which  it 
became  a  Hen  at  the  time  of  its  rmdltion  in 
preference  to  other  general  claims  against 
the  estates.  The  concluding  proviso  of  sec- 
tion 119  above  quoted  renders  it  plain  that 
execution  may  issue  upon  a  Judgment  after 
the  death  of  the  Judgment  debtor  If  the 
Judgment  be  "a  lien  on  any  property"  of 
the  deceased  Judgment  debtor,  looking  to  the 
sale  of  such  property  in  satisfaction  of  the 
Judgment,  independent  of  the  administration 
of  the  estate  of  the  deceased  Judgment  debtor 
in  a  probate  proceeding.  It  is  argued  that 
the  proviso  of  section  119  refers  only  to  spe- 
cific liens  of  BUdb  a  nature  as  are  foreclos- 
able  by  a  suit  in  equity,  such  as  mortgages, 
mechanics'  liens,  etc.  Tbis  we  think  is  not 
a  correct  view  of  this  proviso.  It  is  true 
the  Judgment  Hen  upon  real  property  of  the 
Judgment  debtor,  which  comes  into  being 
upon  the  rendition  of  a  judgment  of  a  superi- 
or court,  may  not  be  specific  in  the  sense 
that  the  Judgment  specifically  describes  the 
real  property  upon  which  it  becomes  a  Hen ; 
but  such  Uen  is  none  the  less  a  real,  vital, 
existing  Hen  upon  all  the  real  property  of 
the  judgment  debtor  situated  in  the  county 
wherein  the  judgment  is  rendered.  We  are 
not  here  concerned  with  how  it  may  become 
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a  Iten  Tii>on  the  Jndgment  debtor's  real  proi>- 
erty  situated  elsewhere,  or  upon  his  personal 
property.  W«re  It  not  for  the  sixth  sub- 
division of  section  171  It  seems  to  us  there 
could  be  no  possible  ground  for  the  conten- 
tion here  made  by  counsel  for  the  adminis- 
tratrix to  rest  upon.  Indeed  she  seems  to 
rest  her  contention  wholly  upon  the  sixth 
svbdiTlslon  of  section  171  in  arguing  that  It 
is  therein  in  ^ect  provided  that  a  general 
lien  upon  the  real  estate  ceases  to  be  such 
upon  the  death  of  the  Judgment  debtor  in  so 
t&r  as  the  priority  of  those  claims  mentioned 
In  the  five  preceding  classes  ^lumerated  in 
section  171  is  concerned.  This  argument 
could  with  as  much  reason  be  directed 
against  debts  of  the  estate  secured  by  a  mort- 
gage; for  such  debts  by  this  same  sub- 
division 6  of  section  171  are  put  In  the  same 
class  as  d^ts  secured  by  Judgment  liens  on 
real  property;  and  manifestly  it  was  never 
intended  that  the  lien  of  a  mortgage,  as 
against  property  of  a  deceased  person,  should 
be  impaired  by  the  general  provisions  of  sec- 
tion 171.  It  seems  to  us  that  the  conclusion 
cannot  be  escaped  that  the  provisions  of  sec- 
tion 171  of  the  Probate  Oode,  specifying  the 
order  in  which  debts  of  an  estate  shall  be 
paid,  does  not  in  the  least  Impair  the  Hen  of 
a  Judgment  upon  real  property  of  the  de- 
ceased which  became  established  prior  to  the 
death  of  the  deceased  as  provided  by  Rem. 
Code,  S  445. 

Counsel  for  the  administratrix  seems  to 
think  that,  because  all  the  property  of  these 
estates  is  the  real  property  here  in  ques- 
tion situated  In  Spokane  county,  as  the  rec- 
ord seems  to  show,  this  fact  has  some  con- 
trolling force  in  our  present  Inquiry;  but 
this  Is  a  mere  coincidence,  which  we  think 
cannot  in  the  least  Impair  Covell's  Judgment 
lien  against  the  Interests  of  the  deceased  In 
the  real  property  situated  in  Spokane  county. 
Plaliily  that  lien  cannot  be  affected  by  the 
amount,  more  or  less,  of  the  personal  prop- 
erty of  the  estate,  or  the  amount,  more  or 
less,  of  the  real  property  of  the  estate  situ- 
ated elsewhere  than  in  Spokane  county,  up- 
on which  Covell's  Judgment  is  not  claimed 
to  be  a  lien. 

The  decisions  of  other  courts  brought  to 
our  attention  we  find  do  not  materially  aid 
us  here.  Read  superficially,  they  seem 
conflicting,  but  probably  they  are  not  so, 
read  in  the  light  of  the  different  statutes 
discussed  therein.  The  reasoning  In  our  re- 
cent decision  in  Hawley  v.  Isaacson  (Wash.) 
200  Pac.  1109,  seems  in  harmony  with  the 
conclusion  we  here  reach,  though  we  do  not 
cite  that  decision  as  being  directly  in  point 
here. 

[2]  Some  contention  is  made  In  behalf  of 
the  administratrix  that  there  can  be  no  ap- 
peal from  the  disposition  of  this  controversy 
made  by  the  superior  court  or  the  Judge 
thereto,   seemingly  rested  upon  the  theory 


that  by  the  terms  of  the  stipulation  it  was  only 
submitted  to  the  superior  Judge  as  an  arbiter 
whose  decision  was  to  become  final,  rather 
than  to  the  superior  court  for  official  Judi- 
cial determination.  We  cannot  agree  with 
this  view  of  the  submission  of  the  contro^ 
versy.  We  think  the  record  plainly  shows 
that  it  was  submitted  to  the  court  as  such, 
and  that  the  Judge  was  called  upon  to  de- 
cide it  the  same  as  if  It  had  been  brought 
before  the  court  by  an  action  commenced  by 
the  administratrix  looking  to  the  setting 
aside  of  the  sale  made  under  the  execution 
Issued  upon  Covell's  Judgment.  It  seems 
quite  plain  to  us  that  the  Judge's  disposi- 
tion of  the  controversy  Is  appealable  to  this 
court. 

Looking  to  the  language  of  the  Judgment 
rendered  by  the  superior  coiurt  disposing  of 
the  controversy,  entirely  apart  from  the  rec- 
ord upon  which  it  is  rendered,  it  seems  hard- 
ly proper  for  us  to  reverse  the  Judgment  in 
terms,  since  it  does  correctly  determine  the 
priority  and  order  of  payment  of  the  several 
classes  of  general  claims  established  against 
the  estate,  putting  Covell's  Judgment  in  the 
sixth  class  as  provided  by  section  171  of  the 
Probate  Code.  In  so  far  as  It  was  so  ad- 
Judged,  viewing  Covell's  deficiency  Judgment 
claim  merely  as  a  general  claim  against  the 
estate,  the  Judgment  Is  correct.  But  the 
Judgment,  read  in  the  light  of  the  record 
<Hi  which  it  was  rendered,  has  the  eflfect  of 
denying  the  superiority  of  Oovell's  Judgment 
as  a  lien  on  the  real  property  of  the  estates 
situated  in  Spokane  county,  and  also  his 
right  to  have  execution  issued  upon  his  Judg- 
ment and  sale  made  of  the  real  property 
uiK>n  which  It  Is  a  lien,  Independent  of  the 
probate  proceedings.  We  think  the  court 
erred  In  declining  to  embody  In  Its  Judgment 
appropriate  language  sustaining  the  sale 
made  under  the  execution  issued  upon 
Covell's  Judgment,  and  In  declining  to  con- 
fine Its  Judgment  with  reference  to  the  or- 
der of  payment  of  the  debts  of  the  estate 
to  property  of  the  estate  other  than  the  real 
property  In  question,  and  to  the  proceeds  of 
the  execution  sale  of  the  real  property  in 
question  in  so  far  as  there  may  be  any  sur- 
plus as  the  result  of  the  execution  sale  over 
and  above  the  amount  necessary  to  satisfy 
Covell's  Judgment  claim.  The  cause  Is  re- 
manded to  the  superior  court,  with  directions 
to  correct  Its  Judgment  accordingly. 

We  note  that  It  appears  in  the  record  that 
there  is  an  action  pending — which  we  assume 
has  not  yet  been  determined — commenced  by 
Mr.  Hackett  during  his  lifetime  against 
Covell  looking  to  the  setting  aside  of  Covell's 
Judgment.  It  seems  unfortunate  that  the 
question  of  the  validity  of  that  Judgment,  so 
drawn  In  question,  was  not  finally  deter- 
mined before  this  controversy  was  deter- 
mined, or  determined  in  this  controversy. 
But  that  was  not  done,  and  we  therefore  oon- 
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dude  that  the  question  of  the  validity  of 
Covell's  Judgment — which  judgment  is  here 
conceded  to  be  good  in  form  and  in  so  far  as 
the  record  upon  which  it  is  rested  Is  con- 
cerned— should  not  be  foreclosed  or  deemed 
adjudicated  by  this  proceeding.  If  the  final 
prosecution  of  that  action  should  result  in  a 
determination  that  the  Judgment  upon  which 
the  execution  was  Issued  and  the  sale  made 
are  invalid,  of  course  the  sale  would  fall 
with  the  Judgment,  except  as  to  possible  in- 
nocent purchasers  through  mesne  convey- 
ances after  the  execution  sale  and  the  sber- 
ilTs  deed  issued  in  pursuance  thereof.  The 
superior  court  is  also  directed  to  so  save 
this  question  from  l>elng  res  Judicata,  by 
appr(q>riate  language  in  Its  corrected  Judg- 
ment to  be  rmdered  as  herein  directed. 

HOVEX,  MACKINTOSH,  HOLCKMIB.  and 
UAIN,  3J.,  concur. 


<U0  Waah.  126). 

*    VAIL  V.  SEABORO  et  al. 


(No.  17074.) 


(Supreme  Gonrt  of  Washington.    Blay  11, 
1022.) 

1.  Constitntlonal  law  «=»62— Fish  «=99— Stat- 
ate  aathorizing  state  flsherles  board  to  adopt 
rtgalatlons  goveralng  food  llsh  held  not  void 
as  a  delegation  of  legislative  pewers. 

Laws  1921,  pp.  58,  59,  |$  10^111,  and  page 
71S,  M  10,  11,  providiilg  for  the  creation  of 
ihe  state  fisheries  board  and  aathorizing  the 
board  to  adopt  rules  and  regulations  goTeming 
the  possession,  disposal,  and  sale  of  food  fishes 
within  the  state,  held  not  void  as  a  delegation 
of  legisIatlTe  power. 

2.  Evidence  «=»20(l)— It  la  a  well-known  fact 
that  the  salmon  Industry  In  the  state  Is  rap- 
idly disappearing. 

In  action  involving  validity  of  statutes  au- 
thorizing state  fisheries  board  to  regulate  the 
possession,  disposal,  and  sale  of  food  fishes 
-within  the  state,  held,  that  it  is  a  well-known 
fact  that  the  salmon  industry  of  the  state  is 
rapidly  disappearing. 

3.  Fish  «s>l,  8— Food  fish  in  Waters  of  state 
belong  to  the  people  of  the  whols  state. 

The  food  fish  in  the  waters  of  the  state  be- 
long to  the  people  of  the  whole  state,  and  the 
state  through  its  Legislature  has  the  same  right 
of  regnlation  and  control  of  such  property  that 
it  has  of  any  other  state  property;  persons 
baring  no  property  in  such  fish  prior  to  the 
taking  of  the  flsh  from  the  water  because  of 
the  fact  that  Utey  are  engaged  in  the  business 
of  fishing. 

4.  Fisb  «s»l2— Orders  of  state  flsherles  board 
prohibiting  taking  of  salmon  from  waters  of 
Paget  Sennd  not  violative  of  Joint  compact 
between  states  of  Washington  and  Oregon. 

Orders  of  state  fisheries  board  prohibiting 
the  taking  of  salmon  from  the  waters  of  Pa- 
get Sound  between  certain  dates  held  not  vio- 


lative of  the  Joint  compact  between  the  states 
of  Washington  and  Oregon,  Laws  1915,  p.  116, 
g  116;  such  compact  having  reference  only  to 
the  waters  of  the  Ciolnmbia'  river  and  its  tribu- 
taries. 

5.  Constitutional  law  «=>278(6) — Eminent  do- 
main iS=32  (4)— Statute  authorizing  state  flsh- 
erles board  to  prohibit  fishing  between  cer- 
tain dates  held  not  to  take  property  without 
due  process  of  law  or  without  Just  compensa- 
tion. 
Laws   1921,   pp.   68,   69,   If   108-111,   and 
page  715,  S|  10,  11,  aathorizing  state  fisheries 
board  to  prohibit  fishing  between  certain  dates, 
held  not  to  take  property  of  one  engaged  in  the 
business  of  fishing  without  dne  process  of  law 
or  withont  Just  compensation  in  violation  of 
Const.  U.  S.  Amends.  5  and  14. 
Tolman,  J.,  dissenting. 

En   Banc. 

Appeal  from  Superior  C!ourt,  Skagit  Coun- 
ty;   Augustus  Brawley,  Judga 

Action  by  C.  8.  Vail  against  EX  A.  Sea- 
borg  and  others.  Judgment  of  dismisnal,  and 
plaintiff  appeals.    Affirmed. 

Thomas  Smith,  of  Mt.  Vernon,  and  O.  ti 
Abrams  and  Will  J.  Griswold,  both  of  Bell- 
ingbam,  for  appellant 

Lindsay  It.  Thompson,  of  Olympia,  for  re- 
spondents. 

HOVET,  J.  OFhis  Is  an  appeal  from  a  Judg- 
ment of  dismissal,  after  the  sustaining  of  a 
demurrer  to  a  complaint,  whereby  ai^el- 
lant  sought  to  enjoin  the  respondents  from 
enforcing  the  rules  and  orders  of  the  state 
fisheries  board,  and  particularly  certain  or- 
ders of  the  respondent  board  prohibiting  the 
taking  of  salmon  from  the  waters  of  Puget 
Sound  from  the  26th  day  of  August  to  the 
15tb  day  of  September,  and  from  the  26th 
day  of  October  to  the  80th  day  of  the  fol- 
lowing April,  by  any  fishing  appliance  or 
any  means  whatsoever  except  with  hook  and 
line,  and  prohibiting  the  sale  and  disposal 
of  any  salmon  which  has  been  so  taken. 

It  is  alleged  In  the  complaint  that  appel- 
lant is  engaged  in  the  business,  of  fishing 
for  salmon  with  gill  nets  in  the  waters  of 
Puget  Sound,  and  has  an  investment  in  the 
form  of  fishing  boats  and  appliances  devoted 
to  this  particular  purpose,  and  that  this 
Is  his  only  means  of  livelihood,  and  that  a 
great  many  other  citizens  of  this  state  are 
similarly  situated.  It  Is  alleged  that  the 
enforcing  of  these  orders  will  deprive  the 
plaintiff  and  others  similarly  situated  of 
theit  means  of  livelihood. 

There  are  a  good  many  other  allegations  to 
the  same  effect,  but  we  have  stated  enough 
to  show  a  sufficient  injury  if  the  appellant 
is  in  a  iMsition  to  complain. 

It  is  alleged  in  the  complaint,  and  urged 
upon  the  argument,  that  the  orders  in  ques- 


^3»For  other  oasaa  Me  same  toplo  and  KBT-NUUBEK  In  all  Key-Numbere4  Digests  and  Indexes 


Digitized  by 


Google 


16 


207  PACIFIC  BBPORTBE 


(Wash. 


Uon  are  void  because  the  respondent  board 
which  made  them  was  formed  and  acts  by 
virtue  of  the  iirovlsions  of  section  108  et 
seq.  of  chapter  7  of  the  Laws  of  1921  of  this 
state,  being  a  portion  of  the  act  known  as 
the  "Administrative  Code."  The  portions  of 
chapter  7  relative  to  this  subject-matter  are 
as  follows: 

"Sec  108.  The  food  fiahes  in  the  waters  of 
the  state  of  Wasliington  shall  be  preserved, 
protected,  and  perpetuated,  and  to  that  end 
sncb  food  fishes  shall  not  be  talcen  at  sach 
times  or  places,  by  such  means,  or  in  such  man- 
ner, as  will  impair  the  supply  thereof. 

"Sec.  109.  The  Governor  ahall  have  the 
power,  and  it  shall  be  his  duty,  to  appoint 
three  citizens  of  tills  state  who  have  a  general 
knowledge  of  flah  and  fisheries  of  the  waters  of 
and  adjacent  to  the  state  of  Washington,  as 
members  of,  and  who  sltall  constitute,  the  state 
fisheries  board  to  serve  at  the  pleasure  of  the 
Governor,  and  who  shall  receive  their  actual  and 
necessary  expenses  while  engaged  in  the  per- 
formance of  their  duties. 

"Sec.  110.  The  state  fisheries  board  shall 
have  the  power  to  investigate  the  habits,  sup- 
ply, and  economic  uses  of,  and  to  classify,  the 
food  fishes  in  the  waters  of  the  state  of  Wash- 
ington and,  from  time  to  time,  make,  adopt, 
amend,  and  promulgate  rules  and  regulations 
governing  the  taking  thereof  (1)  fixing  the 
times  when  the  taking  of  the  several  dasses  of, 
and  all,  food  fishes  is  prohibited,  (2)  specifying 
and  defining  the  places  and  waters  in  which 
the  taking  of  the  several  classes  of,  and  all, 
food  fishes  is  prohibited,  and  (8)  defining,  fix- 
ing, and  prescribing  the  kinds  of  gear,  appli- 
ances, or  other  means  that  may  be  used  in 
.  taking  the  several  classes  of  food  fishes,  snd 
the  times,  places,  and  manner  of  using  the 
same. 

"Sec.  111.  All  laws  relating  to  the  matters 
referred  to  in  the'  last  preceding  section  are 
hereby  repealed  as  statutes,  and  are  hereby 
constituted  and  declared  to  be  operative  and  to 
remain  in  force  as  the  rules  and  regulations  of 
the  state  fisheries  board,  until  such  time  as  they 
or  any  of  them  are  amended,  modified,  or  re- 
voked by  the  state  fisheriea  board:  Provided, 
that  holders  of  existing  fishing  locations  shall 
hold  and  enjoy  the  same  with  the  exclusive 
right  to  operate  their  fishing  appliances  there- 
*on  under  the  rules  and  regulations  of  said 
board  at  all  times  when  fishing  in  the  waters 
where  sbch  locations  are  situated  shall  be  per- 
mitted." 

At  the  same  8easi(m  the  Legislature  passed 
an  act,  tha  same  l>eing  chapter  180  of  the 
laws  of  that  session,  which  contains  the 
following  sections: 

"Sec.  10.  The  food  fishes  in  the  waters  of 
the  state  of  Washington  shall  l>e  preserved, 
protected  and  perpetuated,  and  to  that  end  such 
food  fishes  shall  not  be  possessed,  sold  or  dis- 
posed of  at  such  times  as  will  impair  the  supply 
thereof. 

"Sec.  11.  The  state  fisheries  board  shall 
have  the  power  from  time  to  time  to  make, 
adopt,  amend  and  promulgate,  in  the  manner 
rvrovided  by  law,  rules  and  regulations  govern- 
ing the  possession,  disposal  and  sale  of  food 


fishes  within  the  state  of  Washington,  whether 
taken  within  or  without  the  state  of  Wash- 
ington, fizmg  the  times  when  the  possession, 
disposal  or  sale  of  the  several  dasses  of,  or  all, 
food  fishes  la  prohibited." 

[1]  Prior  to  the  enactment  of  the  statutes 
In  question,  there  had  l>een  in  force  a  great 
many  laws  of  this  state  prescribing  in  con- 
siderable detail  the  operation  of  the  fishing 
business.  It  will  be  noted  that  by  the  pro- 
visions of  section  111  these  laws  are  all  re- 
pealed, but  they  are  continued  as  rules  and 
regulations  until  such  time  as  the  new  board 
shall  see  fit  to  change  the  same.  The  main 
contention  of  appellant  Is  that  the  acts  in 
question  constitute  a  delegation  of  legisla- 
tive power,  and  an  able  argument  Is  pre- 
sented to  the  general  effect  that  the  acts 
in  question  violate  the  recognised  rule  that 
a  Legislature  cannot  delegate  its  power  to 
legislate  to  a  board  or  commission. 

The  recognized  distinction  in  matters  of 
this  kind,  however,  is  between  power  to 
legislate  and  the  power  to  adntlnlster.  This 
is  well  stated  in  a  case  cited  by  appdlanl^ 
State  V.  Normand,  76  N.  H.  641,  85  Att  899, 
Ann.  Cas.  1913B,  996: 

"Congress  cannot  delegate  its  power  to  make 
a  law;  but  it  can  make  a  law  and  delegate  a 
power  to  an  administrative  officer  to  determine 
a  fact  or  condition  of  affairs  in  regard  to  which 
the  law  makes  its  own  action  depend." 

[2]  The  great  Increase  In  the  duties  of  the 
governing  bodies  has  brought  about  a  de- 
mand that  matters  In  which  the  general  pul>- 
lic  are  Interested  shall  be  governed  In  their 
details  to  an  extent  impracticable  to  be  at- 
tended to  by  the  legislative  bodies  which 
meet  only  biennially,  and  statutes  of  this 
character  are  passed  to  meet  the  situation. 
The  fa.ct  that  Legislatures  formerly  attend- 
ed to  the  details  does  not  change  the  diar- 
acter  of  such  details  from  that  of  an  ad- 
ministrative character.  By  section  108  the 
purpose  of  the  Legislature  Is  declared.  It 
is  a  well-known  fact  that  the  salmon  indus- 
try of  the  state  is  rapidly  disappearing,  and 
the  Legislature  declares  Its  purpose  to  pro- 
tect and  perpetuate  it. 

That  this  is  a  suflident  act  of  legislation 
is  supported  by  the  decisions  of  this  court 
in  Cawsey  v.  Brickey,  82  Wash.  653,  144 
Pac.  938;  Spokane  Hotel  Co.  v.  Younger, 
113  Wash.  359,  194  Pac.  595;  Carstens  v. 
De  SeUem,  82  Wash.  643, '144  Pac.  934: 
State  ex  rel.  McBride  v.  Superior  Comrt, 
103  Wash.  409, 174  Pac.  973;  State  v.  Storey, 
61  Wash.  630,  99  Pac.  878;  Larsen  v.  Rice, 
100  Wash.  642,  171  Pac.  1037;  and  a  very 
persuasive  parallel  was  drawn  by  the  At- 
torney General  of  section  108  of  this  act 
with  section  2  of  cliapter  174  of  the  Lews 
of  1913,  the  latter  being  a  section  of  the 
minimum  wage  law. 

The  former  acts  were  an  exercise  of  th* 
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police  power  and  dealt  with  contract  rights 
between  Individuals.  Whether  section  108 
wonld  be  a  sufficient  act  of  legislation  In  all 
eases  we  are  not  called  upon  to  decide  in 
this  case. 

(D  The  food  fish  in  tbe  waters  of  the 
state  btiong  to  tbe  people  of  the  whole  state, 
and  the  state  through  its  Legislature  has  the 
same  right  of  regulation  and  control  of  this 
property  that  it  has  of  any  other  state  prop- 
erty. The  fact  that  appellant  and  others  are 
engaged  in  the  business  of  talcing  fish  does 
not  glre  them  any  proi)erty  in  the  fish  prior 
to  taking.  The  right  exists  in  the  state  in 
the  first  place  to  say  whether  any  fish 
whatever  shall  be  taken.  By  the  act  in 
question  the  right  to  fish  is  provldod  for, 
but  only  under  such  regulations  as  shall  be 
found  by  a  properly  constituted  board  to  pre- 
serve and  perpetuate  the  supply.  We  sus- 
tained a  similar  act  in  Oawsey  v.  Bric^ey, 
82  Wash.  653,  144  Pac  938,  relative  to  the 
regulation  of  game  by  county  commissioners. 
We  consider  the  following  cases  in  point: 
Portland  Fish  Co.  v.  Bens<»,  66  Or.  147, 
108  Pac.  122;  Ex  parte  Frits,  86  Miss.  210, 
38  Sooth.  722,  109  Am.  St  Rep.  700;  C!om- 
monwealth  t.  Shnon,  189  Mass.  247,  75  N. 
E.  619,  1  L.  R.  A.  (N.  S.)  752,  109  Am.  St 
Bep.  690;  State  ▼.  Nelson,  31  B.  I.  264,  77 
Att  170. 

In  United  States  ▼.  Orlmand,  220  U.  S. 
506,  31  Sup.  Ot  480,  SB  I^  Ed.  668.  the 
Supreme  Court  of  the  United  States  uses 
tbe  following  language: 

TFo  pasture  sheep  and  cattle  on  the  reserva- 
tion, at  will  and  without  restraint  might  inter- 
fere seriously  with  the  accompUsfameDt  of  the 
porposes  for  which  they  were  established.  •  *  * 

*<In  the  nature  of  things  it  was  impracticable 
for  Congress  to  provide  general  regulations  for 
these  varions  and  varying  details  of  manage- 
ment. Each  reservation  had  its  peculiar  and 
frpecinl  fentnreA:  and  in  antborizing  the  Secre- 
tary of  Agrieoltnre  to  meet  these  local  condi- 
twDS  Congress  was  merely  conferring  adminis- 
trative fonctions  upon  an  agent.    •    •    • 

"Vrom  the  beginning  of  the  government  varl- 
ens  acta  have  been  passed  conferring  npon  «• 
Motive  oflSeers  power  to  make  rales  and  regn- 
lationa — not  for  tbe  government  of  their  de- 
partments, bnt  for  administering  the  laws 
which  did  govern.  None  of  these  statutes  could 
confer  legislative  power.  But  when  Congress 
bad  legislated  and  indicated  its  wiU,  it  could 
give  to  those  who  were  to  act  under  such  gen- 
eral provisions  "power  to  fill  up  tbe  details'  by 
the  establishment  of  administrative  rules  and 
regulations.     •    •    •  •• 

A  very  recait  case  is  State  v.  Dudley, 
182  N.  a  822,  100  S.  B.  63.  In  this  case 
tbe  Supreme  Court  of  North  Carolina  sus- 
tained an  act  in  all  respects  similar  to  the 
act  now  under  cmisideration,  with  the  ex- 
ceptlon  that  the  North  Carolina  act  pro- 
vides for  giving  notice  of  the  regulations 
before  they  become  effective;  but  this  lat- 
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ter  provision  has  no  bearing  upon  the  ques- 
tion of  whether  there  is  a  delegaticm  of  leg- 
islative power,  and  notice  of  regulations  Is 
not  necessary  to  due  process.  Spokane  Hotel 
Co.  V.  Younger,  supra. 

We  conclude  that  the  act  in  question  is  not 
Invalid  as  a  delegation  of  legislative  power. 

It  is  also  urged  that  the  orders  are  void 
because  not  enacted  under  the  requirements 
prescribed  for  legislative  acts;  but,  as  we 
conclude  the  orders  are  of  an  admlulstrative 
character.  It  is  not  necessary  to  further 
discuss  this  question. 

[4]  It  is  also  contended  that  tbe  orders 
are  void  because  of  the  provisions  of  sec- 
tion 116  of  the  Laws  of  1915,  p.  115,  being 
the  enactment  entitled  "Joint  Compact  Be- 
tween tbe  States  of  Washington  and  Oregcm." 
This  compact  relates  solely  to  the  waters 
of  Columbia  river  and  its  tributaries.  It  has 
DO  application  to  the  subject-matter  of  this 
controversy.  It  will  therefore  be  unneces- 
sary to  inquire  at  this  time  what  effect  new 
i^fislatlon  may  have  upon  the  compact. 

[6]  It  is  also  stated  that  tbe  act  in  ques- 
tion violates  the  Fifth  and  Fourte«ith 
Amendments  to  the  Constitution  of  the 
United  States.  lA  his  argument  on  this 
branch  of  the  case  appellant  starts  out  by 
conceding  that  he  has  no  property  rights 
in  or  to  the  fish  native  to  the  waters  of  the 
state  of  Washington,  and  that  the  Legis- 
lature has  unlimited  power  with  reference  to 
the  same.  But  he  contends  that  be  has  a 
llc«ise,  and  that  this  is  a  "frandilse**  as 
defined  in  Walker  v.  Stone,  17  Wash.  678, 
50  Pac.  488.  The  case  In  question  dealt 
merely  with  the  right  of  the  holder  of  a 
license  to  a  fishing  location  to  prevent  tres- 
pass from  one  not  authorized  to  fish  with- 
in the  territory  covered  by  the  right  It 
is  not  claimed  in  the  present  case  that  the 
aiH;>ellant  has  any  Ucense  to  fish  contrary  to 
valid  rules  and  regulations. 

In  SUte  V.  Hals,  90  Wash.  540,  156  Pac. 
306i,  we  decided  that  a  fishing  location  11-. 
cense  gave  no  vested  property  right  In  the 
holder  as  against  the  state. 

The  argument  on  this  branch  seems  to  pro- 
ceed npon  the  Imsis  that  due  process  of  law 
Is  not  provided.  In  the  case  of  Oeer  v. 
Connecticut  161  U.'  S.  619,  16  Sup.  Ct  600, 
40  L.  Ed.  793,  Mr.  Justice  White  used  the 
following  language: 

"The  ownership  being  in  the  people  of  the 
state,  the  repository  of  the  sovereign  authority, 
and  no  individual  having  any  property  rights  to 
be  affected,  it  necessarily  results  that  the  Leg- 
islature, as  the  representative  of  the  people  of 
the  state,  may  withhold  or  grant  to  individuals 
the  right  to  hunt  and  kill  game  or  qualify  or 
restrict  as  in  the  opinions  of  its  members  will 
best  subserve  the  public  welfare.  Stated  in 
other  language,  to  hunt  and  kill  game  is  a  boon 
or  privilege,  granted  either  expressly  or  im- 
pliedly by  the  sovereign  authority— not  a  right 
inherent  in  each  individual,  and  consequently 
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nothing  is  taken  away  from  the  individaal  when 
he  is  denied  the  privilege  at  stated  seasons  of 
hunting  and  killing  game." 

The  same  mie  was  announced  in  State 
V.  Tice,  69  Wash.  403,  125  Pac.  168,  41  L. 
B.  A.  (N.  S.)  469. 

We  conclude  that  the  acts  in  question 
are  a  valid  exercise  of  the  legislative  power 
of  the  state,  and  that  the  orders  complained 
of  are  a  valid  exercise  of  the  administrative 
board  created  by  chapter-?  of  the  Laws  of 
1921. 

The  Judgment  Is  affirmed. 

PARKER,  O.  J.,  and  MITCHELL,  FULL- 
ERTON,  BRIDGES,  and  MAIN,  3J.,  concur. 

HOLGOMB,  J.  I  concur  in  the  result 
solely  upon  the  ground  wbidi  I  wish  to  make 
clear  and  positive,  and  which  Is  all-suffi- 
cient, that  the  legislation  in  question  is  not 
of  the  character  of  those  involved  in  Spokane 
Hotel  Co.  T.  Tounger,  lis  Wash.  359,  194 
Pac  595,  but  is  merely  regulation  of  dealing 
with  property  belonging  wholly  to  the  people 
of  the  state.  The  details  of  such  regula- 
tions are  merely  committed  to  administrative 
officers.  Otherwise,  such  delegation  of  pow- 
ers could  never  be  logically  and  constitu- 
tionally sustained. 

TOLMAN,  X  (dissenting).  While  in  hearty 
sympathy  with  the  purpose  sought  to  be 
accomplished  by  the  so-called  legislation  here 
in  question,  I  cannot  concur  with  the  ma- 
jority. Admitting  that  food  flsh  in  the 
waters  of  the  state  belong  to  the  whole 
people,  and  that  the  Legislature  has  the 
same  power  of  regulation  and  control  there- 
of as  it  has  of  other  state  property,  yet  the, 
fact  remains  that  such  power  must  be  ex- 
ercised in  the  regular  and  constitutional 
way,  and  can  no  more  be  delegated  than 
the  power  to  legislate  upon  other  subjects. 

It  being  conceded  by  the  majority  that, 
under  all  the  authorities,  the  Legislature 
cannot  delegate  its  power  to  make  the  law, 
that  question  need  not  now  be  discussed. 

Clearly,  in  dealing  with  food  fish  belong- 
ing to  the  state,  the  Legislature  might  have 
forbidden  the  taking  of  such  flsh  at  all,  or 
during  the  spawning  season,  for  a  limited 
time  preceding  such  season,  on  or  near  the 
places  of  spawning,  and  fixed  any  other 
conditions  for  the  perpetuation  of  the  sup- 
ply, and  then  left  to  an  administrative 
board  the  duty  of  determining  when  the 
spawning  season  occurs  at  each  particular 
place,  bow  long  it  lasts,  and  like  matters 
which  require  study  and  investigation;  but 
here  the  whole  subject-matter  is  attempted 
to  be  placed  In  the  hands  of  an  administra- 
tive body,  with  full  power  to  legislate  on 
every  phase  of  the  question.    To  my  mind 


this  is  a  clear  attempt  to  dtfegate  legisla- 
tive power. 

It  was  well  said,  in  effect,  by  the  Attorney 
General  in  oral  argument,  that  the  appel- 
lant's contentions  would  have  beea  force- 
ful 20  years  ago,  since  which  time  the  cSurts 
have  gone  far  in  the  direction  now  taken  by 
the  majority.  This  is  unfortunately  true. 
By  reason  of  the  supposed  good  to  be  accom- 
plished 'in  each  pfirticular  instance,  the 
courts  liave  indeed  more  and  more  departed 
from  ttie  firm  foundation  upon  which  rep- 
resentative government  rests,  and  little  by 
little  insiduonsly  and  almost  imperceptibly, 
there  has  grown  up  a  line  af  authorities, 
which  with  slight  exaggeration,  seems  to  war- 
rant the  views  of  the  majority ;  and,  nnless  a 
halt  be  called,  by  the  same  growth  continued 
representative  government  will  be  wholly 
abolished.  Believing  that  we  have  already 
reached  the  extreme  limit,  I  can  go  no  fur- 
ther, and  therefore  dissent. 


(120  Wash.  148) 

STATE  ex  rel.  EWINQ  v.  MORRIS. 
(Ne.  16931.) 

(Supreme  Court  of  Waahington.    May  12, 
1922.) 

1.  Mortgages  «=>474— Receiver  on  mortgag* 
foreclosure  Is  officer  of  the  court. 

Although  a  receiver  was  appointed  in  a 
mortgage  foreclosure  proceeding  under  author- 
ity of  the  statute  and  under  stipulation  of  the 
parties,  and  not  as  general  receiver  of  an  in- 
solvent, yet  he  is  a  court  officer,  required  to 
account  to  the  court  for  all  funds  received, 
rather  than  to  the  parties. 

2.  Mortgages  ®=»474— Stipulation  of  parties  to 
discharge  rsoelver  witiiout  report  to  court 
without  force  as  to  court. 

Where,  in  a  mortgage  foreclosure,  a  re- 
ceiver was  appointed  under  the  statute  and  by 
stipulation  of  the  parties,  and  the  receiver  or- 
dered to  make  his  report  to  the  court,  a  fur- 
ther stipulation  to  discbarge  the  receiver  with- 
out reporting  to  the  court  ffied  by  the  parties 
was  without  force  as  to  the  court,  nor  was 
the  fact  controlling  that  the  cases  had  been  dis- 
missed with  prejudice  by  the  court,  for  the 
court  retained  jurisdiction  for  the  purpose  of 
compelling  the  receiver  to  report. 

3.  Contempt  ®=»20— Failure  to  oomply  with 
court  order  Is  continuing  contempt. 

Where  a  receiver  had  been  ordered  to  re- 
port receipts  and  disbursements  of  bis  trust 
to  the  court  and  by  stipulation  of  the  parties 
the  suits  out  of  which  his  receivership  arose 
bad  been  settled  and  dismissed  with  prejudice, 
a  petition  for  the  vacation  of  the  order  to  re- 
port because  of  the  changed  conditions  arising 
subsequent  to  the  order  did  not  purge  the  con- 
tempt, as  the  failure  or  refusal  to  comply  with 
the  order  of  the  court  or  purge  the  contempt 
was  a  continuing  contempt. 
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4.  Contempt  «=>4l</2— Immaterial  who  sets  In 
motion  power  of  conrt  to  enforce  oompllanoe 
with  •Tier  to  report. 

In  the  case  of  a  receirer  it  is  of  Tory  little 
importance  who  moves  to  set  in  motion  the 
power  of  the  court  to  enforce  compliance  with 
its  TalJd  orders. 

5.  Contempt  9=»54(2)— In  indirect  oontemRt, 
JnrlsdIctlonal  faets  mast  appear  on  face  of 
andavK. 

In  all  cases  of  indirect  or  constmctive  con- 
tempt, it  is  necessary  that  all  jurisdictional 
facts  appear  on  the  face  of  the  affidavit  of  com- 
plaint,  and  cannot  be  made  to  appear  by  proof. 

6.  Contempt  «s>2— Negative  acts  may  coastU 
tate  direct  contempt. 

Negative  acts  may  constitute  direct  con- 
tempt. 

7.  Contempt  «s»2 1— Receiver  may  qaestloa  or- 
der to  report  only  la  so  far  as  the  order 
void. 

Where  a  receiver  had  been  ordered  to  re- 
port and  for  his  failure  was  in  contempt,  he 
may  question  the  order  which  he  is  charged 
Kith  refusing  to  obey  only  in  so  far  as  shown 
to  be  absolutely  void,  and  he  cannot  say  that 
it  was  merely  erroneous,  since  judgments  of 
the  court  cannot  be  attacked  collaterally  for 
irregularities. 

8.  Contempt  «=942,*  53— Facts  showed  receiv- 
er In  contempt  for  disoiiedlenoc  to  oonrt  or- 
der to  report  prooeedlngs. 

Where,  in  foreclosure  proceeding,  a  receiv- 
er wss  appointed  under  the  statute  and  by  stip- 
ulation of  the  parties,  notwithstanding  a  fur- 
ther etipnlation  of  the  parties  dismissing  the 
suits  with  prejudice,  his  willful  disobedience 
of  a  valid  court  order  to  report  constitufed 
(lirect  contempt  for  whidi  he  could  be  pro- 
ceeded against  by  the  conrt  of  its  own  motion, 
and  only  an  order  or  dtation  of  the  couA 
setting  up  the  facts  constituting  the  contempt 
and  giving  the  receiver  an  opportunity  to  be 
beard  in  his  own  defense  was  necessary. 

Hovey,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  Benton 
Coonty;    John  Truax,  Judge. 

Action  by  the  State  of  Washington,  on  the 
relation  ot  Henry  O.  Ewlng,  against  C.  L. 
Morris,  on  appllcaticm  by  relator  for  order 
to  show  cause  why  defendant  should  not  be 
punished  for  contempt.  From  an  order  ad- 
jud^ihg  defmdant  In  contempt,  be  appeals. 
Affirmed. 

Lee  C.  Delle,  of  Takima,  for  appellant. 

Robinson,  Murphy  &  Murphine,  of  Seattle, 
and  Parlcer,  La  Berge  ft  Parker,  of  Yakima, 
for  respondent.    - 

HOLOOMB,  J.  In  March,  1016,  a  mort- 
gage debt  being  In  default  by  the  Kiona- 
Boiton  Land  &  Water  C!ompany,  hereinaft- 
er called  the  land  company,  to  the  North 
American  Mortgage  Company,  foreclosure  of 


MORRIS  19 

P.) 

the  mortgage  was  instituted.  At  about  the 
same  time,  there  being  another  mortgage  for 
a  large  amount  from  the  same  mortgagor, 
which  had  been  assigned  to  the  Internation- 
al Mortgage  Bank,  in  April,  1916,  foreclo- 
sure of  that  mortgage  was  commenced. 
Both  were  commenced  in  the  superior  court 
for  Benton  county.  It  had  been  agreed  be- 
tween the  mortgage  companies  and  the  mort- 
gagor that  separate  mortgage  foreclosures 
should  be  had,  and  that  C.  L.  Morris,  of 
SeatUe,  a  stockholder  in  the  Klona-Benton 
Land  ft  Water  Company,  a  domestic  corpo- 
ration, who  had  had  no  act  or  part  in  the 
management  of  the  land  company,  should 
be  appointed  receiver  under  the  foreclosure 
luroceedings,  of  the  mortgaged  premises,  and 
take  control  and  active  management  of  the 
same,  and  determine  whether  the  mortgages 
could  ultimately  be  paid  from  the  earnings 
of  the  property,  or  whether  It  would  be  nec- 
essary to  prosecute  foreclosure  proceedings 
to  final  judgment  and  sale.  It  was  also 
agreed  at  that  time  between  the  mortgage 
companies,  the  land  company,  and  the  re- 
ceiver, that,  by  reason  of  the  uncertain  con- 
ditions of  the  outstanding  sale  contracts, 
and  the  general  depreciated  condition  of  the 
whole  project,  the  records  would  not  be  in- 
cumbered with  reports;  but  that  the  receiv- 
er should  first  make  a  preliminary  report 
with  his  recommendations  to  each  of  the 
mortgage  companies,  and  the  land  company, 
and  annually  thereafter  make  and  file  with 
each  of  the  mortgage  companies  and  the  land 
company  a  report  of  his  acts  and  doings  for 
that  year.  The  receiver  agreed  upon  by  the 
parties  to  the  action  was  accepted  by  the 
trial  court  and  was  appointed,  thereafter 
duly  qualified,  and  entered  upon  his  duties  as 
such  receiver.  Pursuant  to  the  agreement 
between  the  parties  to  the  action  and  the 
receiver,  the  receiver  made  his  preliminary 
reports  and  recommendations  to  each  of  the 
mortgage  companies  foreclosing,  and  the  land 
company,  and  each  year  thereafter  made 
and  filed  with  each  of  the  parties  his  an- 
nual report. 

The  land  company  continued  to  maintain 
its  corporate  existence,  and  there  were  no 
proceedings  to  liquidate  it  and  end  its  cor- 
porate existence.  The  method  above  out- 
lined of  proceeding  with  the  operation  and 
management  of  the  property  and  reporting 
to  the  parties  continued  until  September  15, 
1919,  when  there  was  a  meeting  of  the  stock- 
holders and  trustees  of  the  land  company  at 
its  office  in  SeatUe,  at  which  Receiver  Mor- 
ris was  called  upon  for  a  report,  and  at 
which  resolutions  were  unanimously  adopt- 
ed authorizing  him  to  lease,  sell,  mortgage, 
or  otherwise  dispose  of  all  or  any  part  of 
the  property  of  the  land  company,  real,  per- 
sonal, or  mixed,  on  such  terms,  conditions, 
consideration,  and  credits,  and  at  such  times, 
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as  in  bla  Judgment  and  discretion  he  should 
deem  to  be  to  the  best  Interests  of  the  cor- 
poration, with  a  proviso  that  no  sale  of  the 
corporation's  property  as  a  whole  should  be 
finally  consummated  without  the  approval 
of  the  board  of  trustees.  All  his  acts  and 
doings  In  relation  thereto  were  ratifled  and 
confirmed.  Thereafter  the  receiver  filed  a 
petition  in  the  superior  court  on  October  16, 
1919,  for,  and  obtained  an  order  granting 
him  the  same  power  as  had  been  conferred 
by  the  parties  to  the  action.  He  then  pro- 
ceeded, through  the  agency  of  the  Henry  C. 
Ewing  Company,  a  corporation  in  Seattle, 
to  make  a  large  number  of  sales  of  the  land 
under  foreclosure. 

On  November  26,  1920,  Henry  C.  Ewlng,  a 
stockholder  of  the  land  company,  filed  an 
application  in  both  mortgage  foreclosure 
suits  demanding  inspection  of  the  books  and 
records  of  the  defendant  corporation,  and  a 
report  to  the  court  of  the  receiver's  doings 
as  such  receiver.  The  court  duly  issued  a 
citation  on  these  applications,  and  on  De- 
cember 14,  1920,  the  date  on  which  the  hear- 
ing was  set,  the  mortgage  companies,  the 
receiver,  and  the  defendant  land  company 
appeared  in  court  and  contested  the  petition. 
The  court  did  not  at  that  time  enter  an  or- 
der, but  took  the  matter  under  advisement, 
and  later,  and  on  March  17.  1921,  made  and 
entered  an  order  reciting  the  hearing  on  De- 
cember 14,  1920,  on  the  petition  of  Elwlng, 
and,  on  the  answers  of  the  receiver  and  the 
defendant  land  company,  recited  that  Ewing 
did  not  appear  in  person,  but  appeared  by 
his  attorney,  and  that  the  receiver,  Morris, 
api)eared  in  person  and  was  represented  in 
court  by  his  attorney.  It  was  therein  or- 
dered that  on  or  before  April  e,  1921,  Mor- 
ris, as  receiver,  should  file  a  full  and  com- 
plete report  of  his  receivership  from  the 
time  of  his  appointment  to  the  date  of  the 
filing  of  such  report,  which  report  should 
show  all  amounts  still  owing  and  other  de- 
tails, and,  in  fact,  furnish  a  general  report 
of  such  receivership  since  the  year  1916.  It 
was  specified  that  the  receiver  should  report 
the  amount  paid  as  attorney's  fees  to  date, 
and  whether  or  not  any  charges  by  way  of 
counsel  fees  remained  unpaid  at  the  date  of 
the  report,  and  that  the  receiver  should  set 
forth  how  much  has  been  paid  for  his  serv- 
ices rendered  thus  far,  as  well  as  the  amount 
of  his  claim,  if  any,  on  account  of  services 
still  remaining  unpaid  at  the  time  of  filing 
his  report.  The  order  contained  other  mat- 
ters not  here  material.  After  the  entry  of 
the  foregoing  order  and  prior  to  April  6, 
1921,  Morris,  as  such  receiver,  made  and 
filed  a  complete  settlement  with  each  of  the 
mortgage  companies.  On  April  6,  1921,  a 
stipulation  was  filed  in  each  cause,  to  the 
effect  that  the  mortgage  companies  had  been 
paid  their  indebtedness  in  full,  including  at- 
torney's fees  and  costs,  and  had  executed 
full  and  complete  releases  and  satisfactions 


of  their  mortgages,  and.  the  notes  secured 
thereby;  stipulated  that  they  had  no  fur- 
ther claim  against  the  defendant  land  com- 
pany, and  that  their  actions  should  be  dis- 
missed with  prejudice,  and  the  lis  pendens 
notice  of  record  canceled  and  discharged. 
It  was  also  stipulated  that,  upon  the  presen- 
tation and  filing  at  the  stipulation  in  each 
case,  the  court  should  forthwith,  and  with- 
out notice  to  either  party  thereto,  make  and 
enter  ah  ord«:  dismissing  the  case  with 
prejudice,  no  costs  to  be  taxed  to  either  par- 
ty, and  discharging  the  receiver  end  exon- 
erating his  bondsmen.  It  was  further  stipu- 
lated and  agreed  that  the  parties  to  each 
stipulation  were  fully  mtisfied  with  all  the 
acts  and  doings  of  the  receiver,  Mwris,  and 
that,  the  defendant  land  company  was  fully 
satisfied  with  all  bis  acts  and  doings,  and 
that  at  a  meeting  of  the  stockholders  on 
April  2, 1921,  by  several  resolutions  duly  and 
regularly  hdcipteA,  it  bad  ratified  and  c<a- 
firmed  the  settlemrait  made  in  the  foreclo- 
sure actions  and  the  acts  of  the  receiver. 

Upon  the  filing  of  the  above  stipulation, 
the  court  made  and  entered  an  order  in 
each  case,  on  April  6,  1921,  reciting  the  read- 
ing and  filing  of  the  stipulations  altered  In- 
to between  the  plalntiffa.  and  defendant  in 
each  case,  and  ordered  and  adjudged  that 
the  causes  be  dismissed  with  prejudice;  that 
the  lis  pendens  notices  be  canc^ed  and  dis- 
missed ;  that  no  costs  be  taxed  to  either  par- 
ty, "but  that  the  receivership  proceedings 
are  not  discharged  and  the  receiver  is  re- 
quired to  file  a  report  as  heretofore  ordered." 

Thereupon,  on  the-  same  day,  the  defend- 
ant land  company  filed  In  coart  its  verified 
petition  asking  the  court  to  vacate  and  an- 
nul the  order  of  March  17,  1921,  requiring 
the  receiver  to  file  a  report,  and  as  grounds 
therefor  alleged  with  great  detail  the  for- 
mal proceedings  of  the  stockholders  and 
board  of  trustees  of  the  land  company,  ap- 
proving and  ratifying  and  confirming  the 
acts  of  Morris,  and  the  settlemmt  made 
with  the  plaintiff  in  each  of  the  actions,  and 
prayed  that  the  actions  be  dismissed  and 
the  receiver  be  discharged  without  requiring 
blm  to  file  reports.  This  petition  was  also 
Joined  In  by  the  receiver  through  his  attor- 
ney by  way  of  a  separate  motion  supported 
by  the  afildavit  of  his  attorney. 

Before  the  proceedings  to  vacate  the  or- 
ders of  the  court  could  be  brought  on  for 
hearing  and  examination  in  the  court  below, 
Ewing,  as  relator,  applied  to  and  obtained 
from  the  trial  court,  on  April  8,  1921,  an  or- 
der to  show  cause,  returnable  on  April  13, 
1921,  why  Morris  should  not  be  punished 
for  contempt  for  failure  to  file  the  reports 
required  by  the  order  of  March  17,  1921. 
The  order  of  March  17,  1921,  was  set  forth 
in  a  written  application  signed  by  the  at- 
torneys for  relator,  and  the  application  was. 
supported  by  an  afiidavit  by  one  of  the  at- 
torneys for  relatori  referring  to  the  orders 
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4tf  UaxA  n,  1S21,  uxAM  April  6,  1821,  re- 
qoiring  the  receiver  to  file  a  full  and  com- 
plete report  ot  his  receivership  from  the 
date  of  his  appointment  to  the  date  of  snch 
report,  and  that  Morris,  as  sacb  receiver, 
had  failed  to  comply  with  the  orders  and 
had  failed  to  file  in  the  court  below  any 
Und  of  a  report  as  reaoired  to  be  filed  in 
sucb  orders,  or  any  report.  On  the  return 
day  of  the  citation,  Morris  appeared  in  per- 
son and  by  his  attorney  and  demorred  to  the 
application  and  affidavit  npon  the  grounds 
that:  (1)  There  was  a  defect  of  parties  de- 
fendant; (2)  that  the  application  and  affi- 
davit did  not,  nor  does  either  of  them,  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; (S)  that  the  application  and  affidavit 
do  not,  nor  does  either  of  them,  state  facts 
sufficient  to  require  this  defendant  to  ap- 
pear and  show  cause  why  he  should  not  be 
pnnUhed  for  contempt;  (4)  that  the  court 
has  no  Jurisdiction  of  this  cause. 

The  court  overruled  the  demurrw,  and 
•pp^ant  electing  to  stand  upon  his  demur- 
rer, and,  refusing  to  plead  or  respond  fur- 
ther, the  court  thereupon  made  and  entered 
an  order  or  Judgment  reciting  the  previous 
ecders;  reciting  the  taking  of  testipiony, 
oral  and  documentary;  reciting  the  refusal 
of  Morris  to  plead  further,  and,  upon  being 
asked  by  the  court  if  he  bad  any  cause  to 
■how  why  the  judgment  of  the  court  should 
not  be  pronounced  upon  him,  said  nothing 
ezo^>t  as  before,  standing  on  his  demurrer, 
and  diallenging  the  Jurisdiction  of  the  court 
It  was  therefore  ordered  and  adjudged  that 
be  was  in  contempt,  and  that  he  be  punish- 
ed for  sudi  contempt  by  a  fine  of  (100;  and 
it  was  farther  ordered  that  unless  he  should 
file  in  the  office  of  the  clerk  of  the  court  >tis 
report  as  such  receiver,  as  Ir  the  ordrrr 
tba«tofore  entered  required,  on  or  before  f 
o'dock  p.  m.  on  the  23d  day  ot  April,  IKX 
he  be  taken  into  custody  by  the  sheriff  aI^d 
confined  in  the  county  Jail  of  Benton  coun- 
ty until  he  complied  with  the  orders  and 
filed  his  report  required,  and  pay  the  cnsts 
and  disbursements  of  the  contempt  proceed- 
.  ing.  The  order  in  contempt  was  thereupon 
superseded  under  a  writ  from  this  court, 
and  the  receiver  has  appealed. 

Appellant  first  contends  that  he  was  not 
goUty  of  any  contempt  of  court,  and  the 
court  bad  no  legal  right  or  authority  to  cite 
and  punish  him  as  for  a  contempt,  because  a 
rqxirt  was  not  filed  as  directed  in  the  orders 
of  the  court,  when  the  sole  parties  in  int^- 
«8t  had  timely  and  in  good  faith  moved  the 
court  on  the  same  day  the  report  was  di- 
rected to  be  filed,  April  6,  1921,  and  after 
the  cause  had  been  dismissed  with  prejudice 
by  the  court,  for  the  vacation  of  that  order, 
because  ot  changed  conditions  arising  sub- 
sequoit  thereto. 

[1]  Although  this  receiver  was  appointed 
In  a  mortgage  foreclosure  -  proceeding,  un- 
d»  the  Mithority  ot  the  statut*  providlog 
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therefor,  and  under  stlpulationB  of  the  par- 
ties that  the  receiver  should  be  appointed, 
and  that  Morris  should  be  the  receiver,  and 
also  the  fact  that  it  is  not  a  general  receiv- 
ership of  an  insolvent,  nevertheless  a  receiv- 
er is  an  officer  of  the  court,  and  he  is  re- 
quired to  account  to  the  court  for  all  re- 
ceipts and  disbursements  of  the  funds  re- 
ceived by  blm.    23  R.  C.  L.  i  142,  p.  135. 

"GeneraDy  speaking  a  receiver  ia  not  an 
agent,  except  of  the  court  appointing  him;  the 
very  term  receiver  negatives  such  an  idea.  He 
is  merely  a  ministerial  officer  of  the  court,  or, 
as  he  is  sometimes  called,  thie  hand  or  arm  of 
the  court,  •  •  •  really  representing  the 
court,  and  acting  under  its  direction,  for  the 
benefit  of  all  the  parties  in  interest.  •  *  • 
His  acts  and  possession  are  the  acts  and  pos- 
session of  the  court.  •  •  •  The  parties  to 
the  litigation  have  not  the  least  authority 
over  him.  *  *  •  His  authority  is  derived 
solely  from  the  act  of  the  court  appointing  him, 
and  he  is  the  subject  of  its  order  only."  23 
B.  O.  L.  8  2. 

While  It  is  a  very  satisfactory  arrange- 
ment for  the  parties  to  the  actions  for  the 
person  acting  as  receiver  to  report  to  them, 
and  no  doubt  Ills  operation  of  the  properties 
lu  his  hands  was  very  satisfactory  and  prof- 
itable to  them,  he  was  under  no  legal  duty 
to  report  to  them,  and  was  under  legal  duty 
to  report  to  the  court 

It  is  important  for  the  courts  to  know  wheth- 
er the  receivers  that  are  ^pointed  by  them 
"honestly  and  faithfully  discharge  their  du- 
ties and  properly  dispose  of  property  and  funds 
intrusted  to  their  keeping,"  and  "whether  they 
can  control  their  receivers  or  whether  their 
receivers  shall  control  them."  "Kudall  v.  West- 
eott,113  Ga.  1114,  39  8.  B.  450,  55  L.  R.  A. 
226. 

[2,  S]  We  are  emphatically  of  the  opinion, 
tjierefore,  that  the  court  had  jurisdiction  of 
the  cause,  and  that  a  stipulation  to  dis- 
charge the  receiver  without  reporting  to  the 
court,  filed  by  the  parties,  was  oi  no  force 
whatever  as  to  the  court  Neither  was  the 
fact  controlling  that  the  cases  had  been  dis- 
missed with  prejudice  by  the  court,  for  the 
reason  that  the  court  retained  Jurisdiction 
for  the  purpose  of  compelling  the  receiver  to 
report  as  he  had  been  theretofore  ordered. 
Nor  did  the  petition  for  the  vacation  of  the 
order  because  of  changed  conditions  arising 
subsequent  thereto  purge  the  recover  of  con- 
tempt The  failure  or  refusal  to  comply 
with  ibe  ord»  of  the  court  or  purge  the 
contempt  is  a  contlnnlng  contempt  and  the 
court  may  base  Judgment  thereon.  Cobb  v. 
Black,  84  Ga.  162;  Tindall  v.  Westcott  su- 
pra. 

The  proceedings  to  vacate  the  orders 
against  the  receiver  requiring  him  to  report 
may  be  appropriately  presented  to  the  court 
having  charge  and  jurisdiction  over  the  re- 
ceiver, and  may  be  sufficient  to  induce  him 
to  vacate  or  modify  his  former  ordera,  and 
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relieve  the  receiver  of  any  farther  duty  to 
the  court ;  but,  until  the  court  has  so  acted, 
the  receiver  Is  willfully  evading  or  disobey- 
ing the  order  of  his  superior  that  he  report; 
and  It  cannot  be  argued  with  any  great  per- 
suasion to  us  that  the  receiver  is  not  guilty 
of  any  contempt  in  failing  or  refusing  to  re- 
port to  the  court  which  appointed  him.  It 
would  have  been  easy,  after  the  order  of  the 
court  of  Mardi  17,  1921,  for  the  receiver  to 
have  made  a  duplicate  of  the  report  which 
he  made  to  the  parties  to  the  action,  which 
was  approved  by  them,  and  which  might 
have  been  approved  by  the  court;  but  he 
saw  fit  to  ignore  and  disregard  the  power 
which  controlled  him,  and  considered  only 
the  parties  to  the  litigation.  There  Is  no 
doubt,  as  said  by  appellant,  that  the  mort- 
gage companies  had  the  absolute  right  to  a 
dismissal  of  their  foreclosure  proceedings 
either  upon  or  without  satisfaction  of  their 
debt;  but  no  party  has  the  absolute  right  to 
the  discharge  of  a  receiver  appointed  by  the 
court  until  the  court  is  through  with  him. 
Of  course,  the  court  appointing  a  receiver 
cannot  arbitrarily  Iseep  the  receiver  under 
his  control  permanently,  but  he  certainly 
can  keep  him  in  his  control  until  the  receiv- 
er has  compiled  with  a  very  valid  order 
made  by  the  court. 

[4]  It  is  further  contended  that  the  court 
cannot  compel  the  filing  of  a  receiver's  re- 
port upon  the  application  of  a  stoclcholder  of 
the  defendant  company  who  is  not  In  any- 
wfse  a  proper  or  necessary  party  In  the 
cause,  where  the  company  has  fully  settled 
and  discharged  Its  Indebtedness,  which  was 
the  subject-matter  of  the  litigation,  and 
where  the  action  had  been  dismissed  with 
prejudice.  In  the  case  of  a  receiver  It  Is  of 
very  little  Importance  who  moves  to  set  in 
motion  the  power  of  the  court  to  enforce 
compliance  with  its  valid  orders.  Nor  Is  it 
material  whether  any  comprehensive  plead- 
ing or  affidavit  be  filed.  We  do  not  under- 
stand that  the  Judge  can  give  no  directions 
to  the  receiver  except  upon  pleadings  or  ap- 
plications of  parties,  and  findings  thereon. 
The  receiver  Is  his  officer,  and  subject  to  his 
directions. 

The  remaining  assignment  of  error  Is  that 
the  order  or  judgment  of  the  court  punish- 
ing the  appellant  for  contempt  Is  void. 

This  is  based  upon  the  contention  that  the 
affidavit  and  application  for  the  show  cause 
order  In  contempt  were  wholly  Insufficient 
under  the  statute,  and  confer  no  jurisdic- 
tion upon  the  court  The  statute,  section 
1049,  Rem.  &  Bal.  Code,  regulates  the  pro- 
ceedings for  contempt  and  limits  the  pun- 
ishment therefor,  and  provides,  among  oth- 
er things,  "(5)  Disobedience  of  any  lawful 
judgment,  decree,  order,  or  process  of  the 
court,"  Is  contempt. 

Section  1062  provides  that,  In  cases  other 
than  these  occurring  In  the  Immediate  pres- 
ence of  the  court,  fbe  facts  constituting  a 


contempt  may  be  Shown  by  an  affidavit  pre- 
sented to  the  court  or  judicial  officer. 

Many  of  our  own  cases  and  cases  from 
other  jurisdictions  are  cited  and  quoted  to 
the  effect  that  the  affidavit  required  by  stat- 
ute setting  up  the  facts  constituting  the  con- 
tempt must  show  that  a  copy  of  the  order  or 
decree  constituting  the  basis  of  the  proceed- 
ings was  served  upon  him,  and  a  demand 
duly  made  that  he  comply  therewith,  unless 
it  appear  that  he  had  actual  knowledge  or 
notice  of  such  order  or  decree,  and  sudi 
service  or  knowledge  or  notice  must  appear 
by  appropriate  affidavit,  upon  the  face  of 
the  affidavit  Not  so  appearing,  its  jurisdic- 
tion is  defective,  does  not  meet  the  require- 
ments of  statute,  and  Is  insufficient  to  give 
the  court  jurisdiction  to  punish  for  con- 
tempt 

[6]  All  the  cases  dted  relate  to  cases 
where  the  alleged  contempt  was  committed 
out  of  the  Immediate  presence  of  the  court, 
or  by  a  person  not  having  or  being  charged 
with  notice  or  knowledge  of  the  order  or  de- 
cree alleged  to  have  been  violated.  We  con- 
cede that,  in  all  cases  of  indirect  or  con- 
structive contempt  It  is  necessary  that  all 
jurisdictional  facts  appear  on  the  face  of 
the  affidavit  or  complaint  and  cannot  be 
made  to  appear  by  proof.  And  so,  as  In  State 
ex  rel.  Lindsley  v.  Grady,  114  Wash.  692, 
195  Pac.  1049,  15  A.  L.  R.  883,  where  the 
defendant  was  accused  of  violating  the 
terms  of  an  injunction  decree  and  it  did  not 
appear  from  the  proofs  that  he  had  any  no- 
tice or  knowledge  gf  the  terms  of  the  de- 
cree, he  not  being  a  party  to,  the  action  In  - 
any  way.  It  was  held  that  he  could  not  be 
adjudged  guilty  of  contempt  Also,  in  State 
ex  rel.  Olson  v.  Allen,  14  Wash.  684,  45  Pac. 
644,  It  was  held  that,  where  the  affidavit 
used  as  a  basis  for  contempt  proceedings 
failed  to  show  that  It  was  within  the  power 
of  the  party  prosecuted  to  comply  with  the 
order,  the  fact  that  proof  subsequently  In- 
troduced upon  the'  trial  tends  to  show  that 
the  one  charged  with  contempt  of  court  had 
the  books  In  his  possession  which  he  was  or- 
dered to  produce,  but  that  he  violated  the 
order,  Is  immaterial,  when  such  fact  Is  not 
shown  by  the  affidavit  used  as  the  basis  for 
the  proceeding. 

[6]  But  this  is  not  the  kind  of  a  case  illus- 
trated by  those  decisions.  This  is  a  case 
of  an  officer  of  the  court  continuously  un- 
der the  power  and  Jurisdiction  of  the  court, 
evading  or  disobeying  a  valid  court  order. 
He  was  present  at  the  hearing,  and  was  rep- 
resented by  his  attorney.  Notice  or  knowl* 
edge  must  necessarily  be  imputed  to  him. 
It  is  of  vital  importance  that  a  receiver  as 
an  officer  of  the  court  obey  the  orders  giv- 
en him.  Hence  it  is  contempt  for  bim  to  dis- 
obey the  court's  instructions.  6  R.  O.  I/. 
par.  8,  p.  495.  Negative  acts  may  constitute 
direct  contempt;  as,  for  instance,  the  fail- 
ure to  produce  a  prisoner  at  the  trial  or 
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bearing.  6  R.  O.  L.  |  4,  p.  491;  Bz  parte 
Sternes,  77  CaL  156,  19  Pac.  275,  U  Am.  St 
Bep.  251. 

"It  is  a  general  principle  that  the  disobedi- 
ence of  any  yalid  order  of  the  court  constitntea 
contempt  unless  the  defendant  was  not  able  to 
comply  with  it."  6  E.  C.  L.  S  15,  p.  SOZ;  Webb 
T.  Webb,  140  Ala.  262,  37  South.  96,  103  Am. 
St  Bep.  30. 

[7]  The  defendant  may  question  the  or- 
der which  he  is  charged  with  refusing  to 
obey  only  in  so  far  as  tie  can  show  it  to  be 
abaolately  roid;  he  cannot  be  heard  to  say 
that  it  was  mer^y  erroneous,  however  fla- 
grant it  may  appear  to  be,  since  Judgments 
of  courts  cannot  be  attacked  collaterally  for 
mere  irregularities.  6  R.  C.  L.  $  17,  p.  505; 
O'Brien  T.  People,  216  lU.  354,  75  N.  B.  108, 
106  Am.  St  Rep.  219,  3  Ann.  Cas.  966. 

We  have  found  no  case  exactly  paralld 
with  the  case  in  hand,  nor  bas  counsel  on  ei- 
ther side  cited  us  to  any.  The  nearest  case 
discovered  In  our  independent  search  which 
analogously  decides  many  of  the  points  in- 
volved in  this  case,  from  a  state  where  a 
statute  regulating  proceedings  In  contempt 
exists,  is  that  of  Tindall  v.  Westcott  supra, 
from  Georgia,  which  has  been  heretofore 
briefly  quoted.  In  that  case,  in  reference  to 
the  necessity  for  suflScient  pleadings  against 
a  receiver  under  the  statute,  further  obser- 
vation by  the  court  Is  as  follows: 

"The  receiver  is  his  officer  [of  the  judge] 
and  anbject  to  his  directions  and  findings.  Sup- 
pose be  deemed  a  certain  action  of  the  receiv- 
er was  necessary  for  the  preservation  of  the 
fond;  is  be  powerless  to  order  it  unless  some- 
body presents  pleadings  about  it?  Must  he 
ittdnce  some  one  to  plead  and  get  a  judgment 
before  he  can  order  a  receiver  to  do  some  nec- 
essary thing  7" 

In  BVowley  v.  Superior  Court  168  Cal. 
220,  110  Pac.  817,  a  case  dted  by  appellant 
the  Supreme  Court  of  California  adverted 
to  the  fact  that  the  defendant  in  that  case 
was  not  a  party  to  the  proceeding  in  which 
the  order  was  made  and  hence  knowledge  of 
it  coold  not  be  imputed  to  blm. 

[8]  We  are  of  the  opinion,  therefore,  that 
the  willful  evasion  or  disobedience  of  the 
receiver  of  the  valid  order  of  the  trial  court 
constituted  direct  contempt  for  which  the 
receiver  could  be  proceeded  against  by  the 
court  of  its  own  motion,  and  in  that  case 
no  affidavit  or  application  would  be  neces- 
sary, and  only  an  firder  or  citation  of  the 
court  setting  up  the  facts  constituting  the 
contempt  and  giving  the  defendant  an  op- 
portunity to  be  heard  in  his  owil  defense 
was  necessary.  The  sufficiency  of  the  appli- 
cation and  affidavit  is  not  necessary  to  de- 
termine. It  is  only  necessary  to  determine 
tlie  validity  of  the  order  requiring  the  re- 
ceiver- to  report  and  the  validity  of  the  or- 
der depending  thereon,  setting  forth  the  or- 


ders previously  made  requiring  him  to  re- 
port and  his  disobedience  thereof,  and  his 
failure  to  Justify  and  purge  himself  of  his 
contempt  or  show  his  utter  inability  to  com- 
ply with  the  orders. 

We  conclude  that  the  Judgment  of  the 
trial  court  must  be  affirmed. 

Affirmed. 

PARKBR,  O.  J.,  and  MACKINTOSH  and 
MAIN,  JJ.,  concur. 

HOVET,  J.  (dissenting).  The  appellant 
was  appointed  receiver  in  a  proceeding  to 
foreclose  a  mortgage.  The  controversy  hav- 
ing been  disposed  of,  the  attorneys  for  both 
parties  stipulated  that  the  receiver  should 
be  discharged.  A  dissatisfied  stockholder  of 
one  of  the  parties  seeks  in  this  proceeding 
to  set  aside  the  action  of  the  corporation  of 
which  he  is  a  stockholder  in  discharging  the 
receiver  without  a  final  report  It  seems  to 
me  that  this  Is  not  the  appropriate  place  to 
dispose  of  that  controversy,  and  that  the 
necessity  for  a  final  report  having  ceased, 
the  previous  order  should  be  vacated  and 
the  receiver  discharged  in  accordance  with 
the  stipulation. .  I  am  therefore  unable  to 
concur  in  the  opinion  of  the  majority. 


(120  Wash.  283) 

STATE  ex  rel.  FIRST  NAT.  BANK  OP  CEN- 
TRAL CITY,  COLO.,  V.  HASTINGS,  Mayor, 
et  al.  STATE  ex  rel.  EMERSON  v.  SAME. 
STATE  ex  ral.  WELDRICK  v.  SAME.  (No. 
IG899.) 

(Supreme  Court  of  Washington.    Blay  20, 
1922.) 

1.  Mandanut  «=»I68(4)— Evidenoe  held  not  to 
•how  Jadgments  Involved  were  rendered  pnr- 
suant  to  agreemeat  la  fraud  of  defendant 
city's  rights. 

In  a  mandamus  proceeding  to  compel  the 
mayor  and  council  of  a  city  to  levy  taxes,  under 
Rem.  (Jode  1916,  §§  6129,  6131,  to  pay  warrants 
issued  pursuant  to  Judgment  against  the  city 
which  bad  failed  to  pay  for  street  improve- 
ments, by  local  assessments,  evidence  held  in- 
sufficient to  show  any  agreement  or  understand- 
ing pursuant  to  which  those  judgments  were 
rendered  against  the  city  in  fraud  of  its  rights 
or  those  of  its  general  taxpayers. 

2.  Municipal  corporations  4=987— Warrants  la 
payment  of  Judgments  held  not  void  merely 
because  resolution  aathorizing  Issuance  war 
made  at  special  meeting  of  oounoll. 

In  view  of  Rem.  C!ode  1915,  S  7671—10,  pro- 
viding that  no  ordinance  shall  be  passed  or  con- 
tract let  or  entered  into  or  bill  for  payment  of 
money  allowed  at  any  special  meeting,  held^ 
that  section  9563,  relating  to  payment  of  judg- 
ments against  public  corporations,  applies  to 
cities  of  the  .third  class,  and  that  the  city  coun- 
cil, in  passing  at  a  special  meeting  a  resolution 
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•nthorizlDf  warrant*  in  paTment  of  Judgments, 
was  not  assuming  to  allow  any  "bill  for  ths 
pajment  of  money"  otiier  than  what  the  judg- 
ment creditors  could  have  enforced  without  any 
action  of  the  council,  and  the  warrants  in  pay- 
ment of  sach  Judgments  were  not  invalid  for 
such  reason. 

3.  Maileipal  oorporattoas  «s>374(6)  —  JuiQ' 
meat  held  mt  invalid  because  of  failure  to 
rsqalre  surrsider  of  iooal  Improvemest  war- 
rants on  which  Judgment  was  obtained. 

The  failure  to  have  local  improvement  war- 
rants surrendered  at  the  time  of  the  rendering 
of  the  judgment  against  the  dty  for  its  negli> 
gent  failure  to  provide  funds  by  special  as- 
sessment to  pay  such  warrants  did  not  render 
such  judgment  invalid. 

4.  Judgmsnt  «s>50l— That  ooart  decided  Issue* 
erroneously  would  not  render  Judgment  sub- 
ject to  reversal  except  by  appMl. 

That  the  court  decided  issues  erroneously 
would  not  render  the  Judgment  void  or  subject 
them  to  reversal  or  annulment  other  than  by 
appeal  therefrom. 

5.  Judgment  «=»72l— In  mandamns  to  eempel 
levy  of  tax  by  olty  to  pay  warrants  given  to 
pay  judgments,  the  Jndgme«ts  are  binding  aa 
to  Issttaa  determined  therein, 

In  mandamus  to  compel  city  offidsls  to  levy 
taxes  to  pay  warrants  issued  for  judgments, 
the  judgments  cannot  be  held  void  on  the 
ground  that  the  city  was  indebted  beyond  its 
constitutional  debt  limit,  or  because  the  city 
wss  not  then  liable  as  a  general  indebtedness 
for  failure  to  produce  funds  by  local  assess- 
ments to  pay  local  improvement  warrants,  since 
such  matters  were  adjudicated  in  proceedings 
resulting  in  such  Judgments. 

6.  Limitation  of  action*  «=>48  (6)— Three-year 
statute  held  not  to  have  barred  right*  to 
mandamn*  to  compel  levy  of  taxes  to  pay  mu- 
aioipal  warrants. 

In  a  mandamus  proceeding  to  compel  city  au- 
thorities to  levy  general  taxes  to  pay  warrants 
given  in  payment  of  judgmentB,  an  alleged 
wrongful  diversion  by  the  city  of  moneys  from 
such  general  indebtedness  fund  hel4  not  l>y  the 
lapse  of  the  three-year  limitation  period  to  af- 
fect relators'  right  to  the  relief  sought;  the 
diversion  being  small  as  to  the  total  amount 
of  warrants  against  the  indebtedness  fund  re- 
maining unpaid. 

7.  Municipal  eorporatlons  «s>374(l)— City  lia- 
ble a*  OB  a  general  Indebtedness  for  failure 
to  levy  and  oolleot  asaeesment*  for  Iooal  Im- 
provements. 

A  city  is  not  liable  as  on  a  general  indebt- 
edness for  its  failure  for  any  cause  to  levy  and 
collect  local  assessments  to  pay  purely  local 
assessment  obligations,  even  though  the  power 
to  collect  such  assessments  be  entirely  lost  by 
the  lafise  of  time,  and  complaints  seeking  such 
recovery  on  the  ground  of  the  city's  negligent 
failure  to  levy  local  assessments  sufficient  to 
pay  local  warrants  did  not  state  facts  constitut- 
ing causes  of  action  entitling  the  plaintiffs  to 
recovery,  and  were  incapable  of.  being  made 
good. 


8.  Judgment  «s»IOI(2)  —  Dafanit  ]adg«Mto 
void  to  the  extent  that  the  pMatlff*  wan  not 
entitled  to  relief  given. 

Where  complaints  against  a  dty  failed  to 
state  facts  entitling  plaintiffs  to  any  recovery 
as  on  a  general  indebtedness  for  failure  to  levy 
and  collect  local  improvement  assessments,  de- 
fault judgments  rendered  thereon  are  void  in 
so  far  as  they  give  relief  beyond  thst  which  the 
allegations  of  the  complaint  show  plaintiffs  en- 
titied  ta 

9.  Municipal  corporation*  «sa374(  I )— Failure 
to  produce  by  local  assessment  a  local  Im- 
provement fund  I*  not  a  consideration  for 
city's  voluntary  agreement  for  ooneent  Judg- 
ment. 

Failure  to  produce  a  fund  by  local  assess- 
ment to  pay  a  purely  local  assessment  obliga- 
tion, even  though  the  city's  power  to  produce 
such  fund  has  been  lost  by  lapse  of  time,  is  not 
such  a  moral  or  legal  consideration  as  will  sup- 
port a  voluntary  agreement  by  the  dty  to  pay 
such  an  obligation  as  a  general  indebtedness  or 
a  consent  Judgment  thereon. 

10.  Judgment  «=>829(3)-rJudgmettt  of  federal 
court  not  Involving  same  parties  or  same  Is- 
sues held  not  res  Judicata. 

A  federal  court  Judgment  against  a  dty 
on  a  number  of  warrants  in  an  action  not 
brought  in  behalf  of  plaintifF  bank  and  others 
similarly  situated,  and  not  involving  the  war- 
ranta  at  issue  in  the  present  case,  where  the 
then  holders  of  their  warrants  were  not  sim- 
ilarly situated  with  those  in  the  present  case, 
held  not  rea  Judicata  as  against  the  dty. 

11.  Judgment  «=»666— Party  not  estopped  by 
judgment  nnlee*  he  could  have  used  It  a*  a 
protection  or  foundation  of  a  claim  had  Judg- 
ment been  the  other  way. 

Estoppels  must  be  mutual,  and  a  party  will 
not  be  conduded  by  a  former  Judgment  onleps 
he  could  have  used  it  as  a  protection  or  as  a 
foundation  of  a  claim,  had  the  judgment  been 
the  other  way,  and  no  one  can  claim  the  benefit 
of  a  'judgment  as  an  estoppel  upon  his  adver- 
sary unless  he  would  have  been  prejudiced  by  a 
contrary  dedsion  of  the  case. 

12.  Dismissal  and  nonsuit  «s>l9(l)— Awarding 
voluntary  nonsuit  held  error  where  answer 
prayed  affirmative  relief. 

In  an  action  against  a  city  on  indebtedness 
warrants,  where  the  dty  answering  prayed  that 
the  warrants  be  dedared  fraudulent  and  void, 
it  was  error  to  award  plaintiff  a  voluntary  non- 
suit 

IS.  Mandamns  «=>l76-^ny  relief  granted  re- 
lators should  not  call  for  levying  taxes  aa- 
nually  la  excess  of  statutory  limitation. 
In  a  proceeding  in  mandamus  to  compel 
dty  offidsls  to  levy  general  taxes  to  pay  war- 
rants issued  in  payment  of  judgments  against 
the  dty,  where  the  proceedings  were  begun  sev- 
eral years  ago,  Iteld,  that  relief  should  in  no 
event  call  for  the  levying  of  taxes  in  excess 
annually  of  those  authorized  by  Laws  18&T,  p. 
222  (Rem.  Code  1915,  {  S129  et  se^.). 
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Superior   Court,    Jefferson 


En  Banc. 
Appeal    from 
County. 

Petitiona  by  tbe  State,  oa  the  relation  of 
tbe  First  Natlcmal  Bank  of  Central  City, 
Colo.,  and  on  the  relatimi  of  WilUam  H. 
Emerson,  and  two  causes  on  tbe  relation  of 
George  Weldrick  for  writs  of  mandamus 
against  I/.  B.  Hastings,  as  &iayor  of  the  city 
of  Port  Townsend,  and  others,  and  from 
Judgments  therein,  the  relators  appeal.  The 
lint  and  last  cases  are  reversed  and  remand- 
ed, with  instructions,  while  the  second  and 
third  are  reversed  in  part  and  remanded, 
with  InstnKtiCKis. 

Charles  B.  Shepard  and  B.  H.  Guie,  both  of 
Seattle,  for  appellants. 

Jas.  W.  B.  Scott  and  TJ.  D.  Oragey,  both  of 
Fort  Townsoid,  for  respondents. 

PARSEB,  C.  J.  Tbe  relators  in  these  three 
cases  sought  in  the  superior  court  for  Jef- 
ferson county  writs  of  mandamus  to  compel 
the  mayor  and  coundlmen  of  the  city  of 
Port  Townsend  to  levy  taxes  upon  the  tax- 
able property  within  that  City  in  {Pursuance 
of  the  provisions  of  chapter  84,  Laws  of  1897, 
for  the  purpose  of  paying  certain  indebted- 
ness fund  warrants  of  the  city  held  and 
owned  by  relators,  which  warrants  were  is- 
sued in  satisfaction  of  certain  Judgments  ren- 
dered against  die  city  by  the  superior  court 
for  that  county.  While  the  cases  were  not 
formally  consolidated  in  the  superior  court 
for  all  purposes,  they  were  all  tried  therein 
together  by  consent  of  all  parties;  some  of 
the  questions  both  of  law  and  fact  being 
common  to  alL  The  trial  so  had  in  tbe  su- 
perior court  resulted  in  findings  and  Judg- 
ment in  each  case  denying  to  relators  any 
relief  whatever,  tbe  Judgments  being  rested 
upon  the  theory  that  all  of  the  Judgments 
in  payment  of  which  the  warrants  were  is- 
sued were  "fraudulent  and  void,"  and  that 
therefore  all  warrants  issued  in  payment 
thereof  were  issued  without  consideration, 
and  do  not  now  evidence  any  legal  obliga- 
tion or  Indebtedness  against  the  city.  From 
tills  disposition  of  the  cases  in  the  superior 
court  tbe  relators  have  appealed  to  this 
court 

Port  To^Tusend  was  Incorporated  as  a  city 
by  a  special  act  of  tbe  territorial  Legislature 
In  1881  (Loc.  &  Priv.  Laws,  p.  115).  It  be- 
came a  city  of  the  third  class  in  the  year 
1896  under  tbe  general  laws  of  the  state  en- 
acted after  its  admission  into  the  Union. 
The  dty  has  at  all  times  since  then  been 
and  remained  a  city  of  the  third  class,  hav- 
ing less  than  10,000  Inhabitants.  Being  such 
a  dty,  It  concededly  possesses  powers  and 
bas  imposed  upon  it  duties,  as  provided  by 
chapter  84,  p.  222,  Laws  of  1807,  reading  in 
part  as  follows: 

"Seetioal.  In  all  municipal  corporations, 
having  less  than  twenty  thousand  iahabitanta, 
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there  shall  be  maintained  a  fund  to  be  desig- 
nated as  'current  expense  fund,'  and,  after  the 
first  day  of  February,  1808,  a  fund  to  be  desig- 
nated as  'indebtedness  fund.'    •    •    • 

"Sec.  8.  Such  municipal  corporations  shall 
levy  and  collect  annually  a  property  tax  for  the 
payment  of  current  expenses,  not  exceeding 
ten  mills  on  the  dollar,  a  tax  for  tbe  payment 
of  indebtedness  (if  any  indebtedness  exists) 
not  exceeding  six  mills  on  the  dollar,  and  all 
moneys  collected  from  the  taxes  levied  for  pay- 
ment of  current  expenses  shall  be  credited  and 
applied  by  the  treasurer  to  'current  expense 
fund;'  and  all  moneys  collected  from  the  taxes 
levied  for  payment  of  indebtedness  shall  be 
credited  and  applied  to  a  fnnd  to  be  designated 
as  'indebtedness  fund.' " 

Rem.  Code,  §{  6120  and  5131. 


It  is  to  compel  tbe  dty  authorities  to  make 
sufficient  tax  levies  in  pursuance  of  this  law, 
from  year  to  year,  to  the  end  that  relators' 
warrants  be  paid,  that  these  cases  were  com- 
menced and  are  being  prosecuted.  It  is  at 
once  apparent  that  the  principal  questions  to 
be  here  deemed  are  as  to  tbe  validity  and 
binding  force,  as  against  the  city,  of  the  sev- 
eral Judgments  of  tbe  superior  court  for 
Jefferson  county  in  payment  of  which  tbe 
warrants  here  in  question  were  issued. 

Prior  to  tbe  year  1803  the  dty  constructed 
several  local  street  improvements,  and  in 
payment  therefor  issued  warrants  against  lo- 
cal Improvement  funds  to  be  raised  by  special 
assessments  to  be  levied  against  tbe  property 
benefited  thereby.  The  dty  failed  to  pro- 
duce by  special  assessments  sufficient  funds 
to  pay  any  of  the  warrants  issued  in  pay- 
ment of  the  improvements,  which  were  held 
and  owned  by  those  who  obtained  the  Judg- 
ments here  in  question,  at  the  time  of  their 
rendition.  In  October,  1893,  the  Bank  of 
British  Columbia,  E.  M.  Johnson,  the  First 
National  Bank  of  Port  Townsend,  and 
Emil  Heuschober,  each  being  then  the  own- 
er and  holder  of  certain  of  the  unpaid  local 
improvement  warrants,  commenced  separate 
actions  in  the  superior  court  for  Jefferson 
county,  being  numbered  1258,  12S9,  1260,  and 
1261,  respectively,  of  the  records  of  that 
court,  seeking  recovery  of  Judgments  against 
the  dty  as  general  indebtedness  of  the  city ; 
each  resting  Its  or  his  claimed  right  of  such 
recovery  upon  the  ground  that  the  dty  bad 
negligently  failed  to  produce  from  special  as- 
sessments, contemplated  to  be  levied  to  pay 
for  the  improvements  and  tbe  warrants  Is- 
sued therefor,  suffident  funds  to  pay  any 
portion  of  such  warrants  then  held  and  own- 
ed by  each  of  those  plaintiffB.  The  superior 
court  sustained  demurrers  to  tbe  complaints 
in  each  of  those  actions,  holding  in  effect 
that  no  cause  of  action  was  stated  therein 
rendering  the  city  liable  as  a  general  indebt- 
edness. The  plaintiffs  in  each  of  those  ac- 
tions electing  not  to  plead  further.  Judgment 
of  dismissal  was  accordingly  rendered 
against  them,  from  which  they  appealed  to 
this  court.    Tbose  Judgments  were  all  iher» 
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after,  on  Tdiruary  11,  1897,  reversed  by  tbls 
court  and  remanded  to  the  superior  court 
for  further  proceedings;  this  court  boldlng 
that  the  complaints  stated  facts  constituting 
causes  of  action  against  the  city.  Bank  of 
British  Columbia  t.  Port  Townsend,  16 
Wash.  450,  47  Pac.  896:  Johnson  ▼.  Port 
Townsend,  16  Wash.  701,  47  Pac.  1103; 
Heuschober  v.  Port  Townsend,  16  Wash.  701, 
47  Pac.  1103;  First  National  Bank  of  Port 
Townsend  v.  City  of  Port  Townsend,  16 
Wash.  702,  47  Pac.  1103. 

Thereafter  the  city  answered  in  each  of 
those  cases,  and  they  proceeded  to  trial  apon 
the  merits,  resulting  In  judgments  In  each 
case  against  the  city,  as  a  general  Indebted- 
ness of  the  dty  In  the  several  amounts  pray- 
ed for,  all  of  which  judgments  were  rendered 
on  February  1, 1898,  and  none  of  which  were 
ever  appealed  from  or  in  any  manner  set 
aside.  In  May,  Jnne,  and  July,  1895,  the 
Merchants'  Bank  of  Port  Townsend,  the 
Commercial  Bank  of  Port  Townsend,  the 
Manchester  Bank  of  New  Hampshire,  and 
Marcus  A.  Saw  telle,  as  receiver  of  the  Port 
Townsend  National  Bank,  each  being  the 
owner  and  holder  of  certain  of  the  unpaid 
local  improvement  warrants,  commenced  ac- 
tions In  the  superior  court  for  Jefferson  coun- 
ty, being  numbered  1636<  1537,  1538,  and 
1539,  respectively,  of  the  records  of  that 
court,  seeking  recovery  of  judgments  against 
the  dty  as  general  indebtedness  of  the  dty ; 
each  resting  its  or  his  claimed  right  of  such 
recovery  upon  the  groimd  that  the  dty  had 
negligently  failed  to  produce  from  'special  as- 
sessments, contemplated  to  be  levied 'to  pay 
for  the  Improvements  and  the  warrants  is- 
sued therefor,  suffident  funds  to  pay  any 
portion  of  such  warrants  then  held  by  each 
of  those  plaintiffs.  The  dty  answered  in 
each  of  those  cases,  and  they  thereafter  pro- 
ceeded to  trial  upon  the  merits,  resulting  In 
judgment  In  each  case  against  the  dty,  as  a 
general  Indebtedness  of  the  dty,  in  the  sev- 
eral amounts  as  prayed  for,  all  of  which 
judgments  were  rendered  February  6,  1896, 
and  none  of  which  were  ever  appealed  from 
or  in  any  manner  set  aside ;  the  judgment  In 
the  case  commenced  by  Sawtelle  as  receiver 
being  finally  rendered  In  favor  of  John 
Bameson,  who  had  become  assignee  of  the 
receiver's  rights  while  that  case  was  prid- 
ing, and  he  being  substituted  as  plaintiff 
therein.  These  eight  judgments,  as  we  view 
them,  all  have  the  same  standing  as  to  their 
validity.  They  all  rest  upon  causes  of  ac- 
tion which  are  in  substance  of  the  same  na- 
ture. There  are  involved  In  each  of  the 
three  cases  here  on  appeal  warrants  Issued 
in  payment  of  one  or  more  of  these  eight 
judgments. 

[1]  We  first  inquire  as  to  the  validity  of 
those  eight  judgments,  in  so  far  as  their  va- 
lidity is  challenged  upon  the  ground  of  fraud 
tn  procuring  their  rendition.  It  is  contended 
In  behalf  of  the  mayor  and  coimdl  that  they 


were  all  rendered  In  pursuance  of  an  agree- 
ment between  the  local  Improvement  war- 
rant holders  and  the  dty  authoritiea  made 
in  fraud  of  the  rights  of  the  dty  and  Its  gen- 
eral taxpayers,  upon  causes  of  actloa  which 
were  not  general  obligations  against  the  city. 
All  of  these  judgments  were  rendered  after 
the  dty  bad  answered  to  the  merits  and  aft- 
er a  trial  upon  the  merits,  as  appears  by  the 
record  In  each  case;  in  other  words,  upon 
the  face  of  the  records  the  judgments  all  ap- 
pear valid  in  all  respects.  Touching  the 
question  of  the  alleged  agreement  between 
those  judgment  creditors  and  the  dty  offi- 
cials before  the  rendering  of  any  of  those 
judgments,  we  have  the  testimony  of  Mr. 
Hastings,  as  follows: 

"Q.  Do  yon  remember  whether  or  not  during 
the  year  1896  and  1897  you  occupied  any  offi- 
dal  position  in  the  dty  of  Port  Townsend? 
A.  About  that  time,  I  do  not  remember  exactly 
the  year,  but  about  that  time  I  becatne  one 
of  the  conncilmen.  Q.  Do  you  remember  the 
time  when  the  matter  of  the  aaits  on  street 
grade  warrants  came  up  before  the  council  and 
were  discussed  by  the  council  in  open  session 
and  privately?  A.  I  do.  •  •  •  Q.  Now, 
we  have  the  time  fixed,  and  you  say  you  do  re- 
member the  drcnmstance.  Now,  I  will  ask  yoa 
this  question:  Do  you  remember  whether 
there  was  any  understanding  between  the  mem- 
bers of  the  city  council  individually,  including 
yourself  and*  the  persons  that  brought  these 
suits  on  street'  grade  warrants?  •  •  • 
A.  I  do.  There  was  some  understanding. '  Q. 
What  waa  that  understandisg?  *  *  *  A. 
That  this  suit — ^we  would  allow  them  to  take 
judgment  on  the  suit  and  issue  warrants  for 
the  amount  at  a  smaller  rate  of  interest  on 
the  indebtedness  fund.  As  I  remember,  it  pro- 
vided that  the  city  would  go  no  further;  we 
would  not  appeal  the  suit;  we  would  not  ap- 
peal, and  they  could  take  judgment  as  it  was, 
and  go  through  the  form,  'but  the  trial  would 
never  come  off,  except  that  they  take  judgment, 
and  we  would  issue  warrants  in  lieu  of  the 
others.  •  •  *  Q.  Do  you  remember,  Mr. 
Hastings,  who  was  the  city  attorney  at  that 
time?  A.  Mr.  Plumley.  Q.  Do  you  remember 
whether  or  not  you  left  the  details  of  carrying 
out  that  idea  to  Mr.  Plumley  or  not?  A.  I 
think  we  did;  yes." 

We  also  have  what  may  be  regarded  as 
the  testimony  to  the  same  effect  in  substance 
of  Mr.  Hill,  who  was  mayor  of  the  city  at 
the  time  of  the  rendering  of  these  judgments. 
We  have  bis  testimony  by  virtue  of  a  stlpu- 
laticm  made  between  counsel  upon  the  trial 
of  the  cases  that  he,  if  present,  would  testify 
in  substance  the  same  as  Hastings  testified. 
This  testimony  of  Hastings  and  Hill  does 
seem  to  refer  to  some  agreement  had  before 
the  rendering  of  the  judgments ;  but,  assum- 
ing that  it  was  so  intended  by  them,  their 
testimony  seems  to  us  not  at  all  satisfactory 
as  showing  the  making  or  carrying  out  of 
such  an  agreement  In  fraud  of  the  dty'a 
rights.  It  was  little  else  than  the  conduslon 
of  the  witnesses,  rather  than  their  statement 
of  facts  with  that  degree  of  deameM  and 
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precision  called  for  to  sustain  a  charge  of 
fraud  In  the  procuring  qt  those  Judgments. 
OpiMsed  to  this  we  hare  the  testimony  of 
Mr.  Felger,  who  was  attorney  for  the  plain- 
tiffs In  cases  numbered  1258,  1259,  1260,  and 
1201,  In  part  as  follows: 

"H).  Ten  the  facU,  Mr.  Felger,  upon  the  sub- 
ject raised  by  the  defense.  A.  Bach  one  of 
these  cases  was  tried  before  the  court.  My 
recollection  is  that  all  eight  of  the  cases  that 
are  mentioned  were  brought  at  about  the  same 
time.  Judge  Sachs  represented  four  of  the 
plaintiffs,  and  I  represented  four,  having  as- 
sociated with  me  the  firm  of  Struve,  Allen, 
Hughes  &  McMicken.  The  case  Icnown  as  the 
Bank  of  British  Columbia  against  the  city  came 
up  on  demurrer,  and  was  decided  according  to 
my  recollection  in  favor  of  the  city  by  the  low- 
er court.  The  case  was  appealed  by  the  plain- 
tiff, and  the  Supreme  Court  held  that  the  de- 
murrer was  not  well  taken,  and  that,  if  the 
facts  were  as  set  forth  in  the  complaint  were 
true  and  could  be  proven,  the  plaintiff  was 
entitled  to  recover.  That  decision  of  the  Su- 
preme Court  baring  settled  the  law  of  the  case, 
it  was  taken  for  granted  that  it  settled  the  law 
of  all  of  these  cases,  and,  after  proper  notice, 
the  cases  were  tried.  •  *  •  The  records  were 
an  presented,  the  matter  gone  into  thoroughly 
and  carefully,  and  the  judge,  considering  the 
facts  and  the  law  in  the  case,  as  was  settled  in 
th«  bank  of  British  Columbia  case,  decided  the 
cases  then  and  there  in  favor  of  the  plaintiffs 
and  against  the  city.  *  *  *  Q.  What  is 
the  fact,  Mr.  Felger,  as  to  any  agreement  or 
understanding  or  negotiation  between  the  city 
and  these  creditors,  or  their  attorneys,  or  any 
agents  for  them,  previous  to  the  trial  of  the 
cases.  Was  there  or  was  there  not  any  agree- 
ment or  understanding  between  them  that  the 
dty  was  to  allow  or  consent  to  the  taking  of 
jodgment?  A.  Absolutely  no  agreement  with 
anybody.  The  matter  was  never  discussed  with 
say  person  excepting  in  the  regular  way  before 
the  attorneys,  and  with  the  attorneys  as  to  the 
time  of  the  trial  of  the  case;  and  the  case  was 
contested  by  the  dty  attorney,  just  the  same  as 
in  any  other  case." 

We  also  bare  the  testimony  of  Judge 
Sacha,  who  was  attorney  for  the  plaintiffs  in 
ctMs  numbered  1536,  1537,  1538,  and  1539, 
In  substance  the  same  as  that  of  Mr.  Felger 
in  so  far  as  It  relates  to  the  question  of  any 
agreemrat  existing  between  any  of  those 
jadgmant  creditors  or  their  counsel  and  the 
dty  officials  before  the  rendering  of  the 
judgments.  This  is  the  whole  of  the  eri- 
dmce  in  this  record  touching  the  question  of 
the  making  of  any  agreement  or  of  the  hav- 
ing of  any  understanding  between  any  of 
these  judgment  creditors  or  their  counsel 
and  the  city  officials  prior  to  the  rendering 
of  any  of  the  judgments  in  those  cases. 
About  a  week  after  the  rendering  of  those 
dgbt  judgments  counsel  for  the  judgment 
creditors  did  enter  into  negotiations  with  the 
members  of  the  city  council  looking  to  the 
payment  of  the  judgments  by  the  Issuance 
of  general  ftmd  warrants  of  the  city,  the  re- 
sult of  which  was  that  on  February  17, 1888, 


the  city  council  passed  a  resolution  authoriz- 
ing the  issuance  of  indebtedness  fund  war- 
rants of  the  city  bearing  interest  at  the  rate 
of  6  per  ceat  per  annum,  in  payment  of  all 
of  those  judgments,  which  was  done,  and  the 
judgments  satisfied  accordingly.  Some  of 
the  judgments  specified  in  terms  that  the 
amount  awarded  therein  should  draw  inter- 
est at  10  per  cent  per  annum,  and  others 
were  silent  on  that  question.  At  the  time 
of  the  rendering  of  those  judgments,  the  legal 
rate  of  interest  upon  Judgments  in  this  state, 
in  the  absence  of  any  express  specification 
therein,  was  7  per  cent  per  annum  (Laws  of 
1895,  p.  350) ;  so  that  those  Judgment  credi- 
tors waived  interest  upon  all  of  th^  ad- 
judged claims  in  excess  of  6  per  cent,  and 
the  dty  by  so  voluntarily  paying  the  judg- 
ments of  course  waived  its  right  of  appeal  in 
each  case.  This  compromise.  If  it  may  be  so 
characterized,  all  occurred  after  the  rights 
of  those  judgment  creditors  had  become  ful- 
ly adjudicated  by  the  Judgments  rendered  in 
the  manner  above  noticed.  We  are  quite  un- 
able to  see  that  what  thus  occurred  after  the 
rendering  hf  the  judgments  lends  any  sub- 
stantial support  to  the  contention  that  the 
Judgments  were  rendered  by  consent  or  In 
pursuance  of  any  agreonent  made  prior  to 
their  rendition.  It  seems  clear  to  us  that 
this  agreed  settlement  and  satisfaction  of 
the  eight  Judgments,  after  their  rendition.  Is 
what  the  witnesses  Hastings  and  Hill  had  in 
mind  when  they  testified  about  an  agreement 
and  understanding  arrived  at  between  the 
Judgment  creditors  and  the  coundlmen.  We 
think  it  is  easy  to  see  that  Hastings  and  Hill 
were  honestly  mistaken  as  to  the  exact  na- 
ture, and  as  to  the  time  of  making,  of  the 
agreement  they  had  in  mind.  It  is  worthy  of 
note,  in  determining  this  question  of  fact, 
that  the  judgments  in  question  were  render- 
ed more  than  10  years  prior  to  the  trial  of 
these  acticns,  wherein  their  testimony  consti- 
tutes practically  the  whole  of  respondents' 
case,  looking  to  the  setting  aside  of  these 
judgments  upon  the  ground  of  fraud  in  the 
procuring  of  their  rendition.  We  are  quite 
convinced  that  there  has  not  been  shown  any 
agreement  or  imderstanding  pursuant  to 
which  those  eight  judgments  were  rendered 
against  the  city,  in  fraud  of  the  rights  of  the 
city  or  its  general  taxpayers,  and  that  they 
cannot  be  set  aside  or  held  for  naught  be- 
cause of  any  such  alleged  fraud. 

[2]  Contention  is  made  in  behalf  of  the 
mayor  and  council  that  the  warrants  issued 
in  payment  of  those  eight  judgments  are  void 
as  evidencing  a  general  indebtedness  of  the 
city,  because  the  resolution  of  the  city  coun- 
cil authorizing  their  issuance  was  passed  at 
a  meeting  of  the  city  council  other  than  a 
regular  meeting  thereof.  Arguing  that  the 
meeting  of  the  council  in  question  was  other 
than  a  regular  meeting,  respondoits  invoke 
the  statute  relating  to  the  meetings  of  city 
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c-ounclls  of  cities  of  the  third  class,  reading 
In  part  as  follows: 

"Provided,  however,  that  no  ordinance  sliall 
be  passed,  or  contract  let,  or  entered  into,  or 
bill  for  the  payment  of  money  allowed,  at  any 
special  meeting.  •  •  • "  Hem.  Code,  | 
7671-10. 

The  answer  to  this  contention  Is  found  In 
the  statute  which  provides  for  the  manner  of 
enforcing  money  Judgments  against  county 
and  other  public  corporations.  We  there 
read: 

"If  Judgment  be  given  for  the  recovery  of 
money  or  damages  against  such  county  or  oth- 
er public  corporation,  no  execution  shall  issue 
thereon  for  the  collection  of  such  money  or 
damages,  but  such  judgment  in  such  respect 
shall  be  satisfied  as  follows: 

"1.  The  party  in  whose  favor  such  Judgment 
is  given  may,  at  any  time  thereafter,  when  ex- 
ecution might  issue  on  a  like  Judgment  against 
a  private  person,  present  a  certified  transcript 
of  the  docket  thereof  to  the  officer  of  such 
county  or  other  public  corporation  who  is  au- 
thorized to  draw  orders  on  the  treasury  there- 
of; 

"2.  On  the  presentation  <tf  such  transcript, 
such  officer  shall  draw  an  order  on  such  treas- 
urer for  the  amount  of  the  Judgment,  in  fa- 
vor of  the  party  for  whom  the  same  was  giv- 
en. Thereafter  such  order  shall  be  presented 
for  paymen^  and  paid  with  like  effect  and  in 
like  manner  as  other  orders  upon  the  treasurer 
of  such  county  or  other  public  corporation. 
•    •    •  •• 

Rem.  Code,  i  953. 

We  think  it  plain  from  other  portions  of 
the  statute  relating  to  actions  against  pub- 
lic corporations,  which  we  need  not  here  no- 
tice, that  the  words  "or  other  public  corpo- 
ration" include  cities  of  the  third  class.  Our 
conclusion  upon  this  contention  is  therefore 
that  the  city  council,  in  passing  the  resolu- 
tion authorizing  the  issuance  of  the  war> 
rants  in  i>ayment  of  the  Judgments,  was  not 
assuming  to  allow  any  "bill  for  the  payment 
of  money"  other  than  what  the  Judgment 
creditors  could  have  enforced  payment  of 
without  any  action  of  the  council  whatever. 
The  action  of  the  city  council  in  passing  the 
resolution  manifestly  did  cause  the  issuance 
of  the  warrants  bearing  a  lower  rate  of  In- 
terest than  they  otherwise  would  have  borne; 
but  that  does  not  argue  that  the  warrants 
were  Illegally  Issued  as  against  the  city.  We 
think  that  the  passing  of  the  resolution,  and 
the  accepting  of  the  warrants  by  the  Judg- 
ment creditors,  had  no  other  effect  than  to 
estop  the  Judgment  creditors  tnta  thereaft- 
er claiming  a  higher  rate  of  interest  from 
the  city  upon  their  Judgment  and  the  war- 
rants issued  in  payment  thereof  than  the  6 
per  cent  specified  in  the  warrants,  and  a 
waiver  of  the  city's  right  of  appeal  from 
those  Judgments.  We  conclude  that  the  mere 
fact  that  the  resolution  was  passed  at  what 
might  be  deemed  a  special  meeting  of  the 
city  council  and  the  issuance  of  the  warrants 


in  pursuance  of  auCh  resolution  becomes  of 
no  consequence  in,  oor  presmt  Inquiry,  in 
view  of  the  fact  that  such  action  on  the  pari 
of  the  council  and  the  Judgment  creditors 
resulted  in  the  latter  receiving  less  than 
they  were  in  law  entitled  to  and  could  have 
obtained  by  virtue  of  their  Judgment  alone, 
without  any  action  on  the  part  of  the  city 
coimcU. 

[3]  Contention  is  made  in  behalf  of  the 
mayor  and  council,  rested  upon  the  alleged 
fact  that  the  local  Improvement  warrants  held 
by  the  plaintUC  in  the  case  of  the  Commercial 
Bank  v.  City,  the  failure  to  provide  for  the 
payment  of  which  was  the  ground  upon 
which  the  bank  sought  and  was  awarded  re- 
covery, were  not  delivered  up  and  canceled 
at  the  time  of  the  trial  and  the  rendering  of 
the  Judgment  in  that  case.  It  does  seem  from 
the  evidence  introduced  in  the  cases  here 
up<Mi  am)eal  that  those  particular  local  im- 
provement warrants  were  not  surrendered 
upon  the  rendering  of  the  Judgment  In  the 
Commercial  Bank  case,  as  the  local  Improve- 
ment warrants  were  surrendered  in  the  other 
seven  cases.  Now  the  Commercial  Bank 
sought,  and  was  awarded,  recovery  from  the 
city,  as  a  general  indebtedness,  of  damages  for 
the  negligent  failure  on  the  part  of  the  city 
to  provide  funds  by  special  assessment  to  pay 
those  warrants.  It  did  not  seek  and  was  not 
awarded  recovery  upon  the  local  improve- 
ment warrants  as  sudi.  In  other  words,  its 
action  was,  as  were  all  of  the  other  seven. 
In  substance,  an  action  for  damages.  Those 
local  Improvement  warrants,  like  other  city 
warrants,  were  not  negotiable  instruments  In 
the  sense  that  the  dty  could  not  defend 
against  them  either  in  behalf  of  the  local  im- 
provement district  or  in  behalf  of  the  city 
Itself.  It  seems  then  that  If  it  has  been  es- 
tablished by  a  valid  Judgment,  as  we  think 
It  has  been,  that  the  Commercial  Bank  was. 
at  the  time  of  rendering  the  Judgment  in  Its 
case,  the  owner  and  holder  of  the  local  im- 
provement warrants  for  the  nonpayment  of 
which  it  sought  recovery  of  damages,  the  city 
can  no  longer  sutTer  damages  at  the  hands 
of  any  subsequent  holder  of  those  warrants. 
In  that  case  the  trial  court  made  rather  ex- 
tended findings,  and,  among  other  things, 
found  that  the  Commercial  Bank  "is  now  the 
owner  and  holder  of  those  warrants.  The 
Judgment  rendered  upon  those  findings  was 
absolute  and  unconditional  in  form,  lieing  a 
plain  money  Judgment.  There  was  no  state- 
ment of  facts  preserved  In  that  case,  there 
being  ,no  appeal  from  that  Judgment  We 
must  now  presume  that  the  local  improve- 
ment warrants  were  there  introduced  in  evi- 
dence as  a  part  of  the  bank's  case,  or,  in 
any  event  that  there  was  evidence  Introduced 
warranting  the  court's  finding  that  the  Com- 
mercial Bank  was  then  the  owner  and  holder 
of  those  warrants.    What  has  become  of  those 
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varrants  since  that  time  seems  to  be  now  a 
matter  of  conjecture.  We  think.  In  view  of 
their  nonnegotiable  natare  and  the  finding  of 
the  court  in  the  Commercial  Bank  caae  that 
the  bank  was  then  the  owner  and  bolder  of 
them,  it  is  now  of  no  consequence,  so  far  as 
our  present  inquiry  is  concerned,  what  has 
become  of  them.  We  are  of  the  opinion 
tliat  the,  failure  to  have  those  local  improve- 
moit  warrants  surrendered  at  the  time  of 
the  rendering  of  that  Judgment  does  not  ren- 
der it  subject  to  successful  attack  at  the 
present  time. 

[4,  i]  It  is  contended  in  behaU  of  the  may- 
or and  council  that  the  relief  now  sought  by 
rdators  as  holders  of  the  warrants  should  be 
denied  because  at  the  time  of  the  rendering 
of  the  Judgments  the  city  was  indebted  be- 
yond its  constitutional  debt  limit,  and  also 
because  the  city  was  not  then  liable  as  a  gen- 
eral indebtedness  for  its  failure  to  produce 
funds  by  local  assessments  sufficient  to  pay 
the  local  improvement  warrants  held  and 
owned  by  the  plaintiffs  in  those  actions. 
Plainly  these  were  defenses  which  could 
have  been  made  in  those  actions,  presenting 
questions  which  we  must  now  view  as  hav- 
ing been  tlierein  finally  decided  and  adjudi- 
cated against  the  city.  If  the  conrt  de- 
cided them  erroseoualy,  that  would  not  in 
the  least  render  the  Judgments  void  or  sub- 
ject tbem  to  reversal  or  ai^nulment  other  than 
by  appeals  therefrom  to  this  court  We  have 
seen  that  those  Judgments  were  all  rendered 
after  appearance  by  the  ci^  in  each  case, 
after  it  had  answered  to  the  merits  in  each 
case,  after  trials  npon  the  merits  in  each  cas^' 
at  which  the  dty  was  present  and  representr 
ed  l>y  counsel,  and  that  none  of  those  Judg- 
ments were  ever  appealed  from  or  sought 
to  be  in  any  manner  set  aside  or  annulled  ex- 
cept as  such  attempt  is  being  made  in  these 
actions,  and,  as  we  may  further  observe,  was 
unsuccessfully  made  in  a  case  in  the  federal 
court,  which  need  not  at  present  be  noticed. 
If  those  Judgments  had  been  rendered  by  de- 
fault without  any  appearance  whatever  <m 
the  part  of  the  dty,  and  we  could  now  say 
that  the  ccnnirfaints  npon  which  they  wore 
rendered  wholly  fail  to'  state  any  causes  of 
action  against  the  dty,  we  could  probably  in 
the  i>resent  cases,  as  will  presently  be  seen, 
hold  them  to  be  of  no  binding  force  or  ef- 
fect as  against  the  dty.  But  they  do  not 
rest  upon  any  such  frail  foundation.  They 
are  Judgments  of  a  court  of  general  Juris- 
diction wliich  plainly  had  Jurisdiction  over 
the  subject-matter  which  they  purport  to 
have  adjudicated,  and  also  over  the  persc« 
of  the  city  by  virtue  of  its  general  appear- 
ance, answers  to  the  merits,  and  partidpa- 
tion  in  the  trials  upon  the  merits.  They  have 
not  beai  appealed  from  or  set  aside,  and  must 
therefore  now  be  regarded  by  us  as  of  full 
force  and  effect,  as  their  records  import 


Sayward  ▼.  Thayer,  9  Wash.  22,  36  Pae.  868, 
38  Pac.  137;  State  ex  reL  Ledger  Pub.  Oa  v. 
Oloyd.  14  Wash.  6,  44  Pac.  103;  Isensee  v. 
Austin,  15  Wash.  352,  46  Pac.  394;  Boston 
National  Bank  of  Seattle  v.  Eammond,  21 
Wash.  158,  57  Pac.  365 ;  Olson  v.  TiUe  Trust 
Ck>.,  58  Wash.  599,  109  Pac.  49. 

[t]  Contention  is  made  in  behalf  of  the 
mayor  and  council  that  the  relief  now  sought 
by  relatois  is  barred  by  our  three-year  stat- 
ute of  limitations.  It  is  argued  that  the  re- 
lief prayed  for  by  appellants  is  so  barred  be- 
cause of  the  wrongful  diversion  by  the  city 
of  moneys  from  this  indebtedness  fund  to 
the  prejudice  of  aiH>ellant8  more  than  three 
years  before  the  commencement  of  these  ac- 
tions. The  record  does  seem  to  show  a 
wrongful  diversion  of  some  funds  from  the 
indebtedness  fund'  by  the  dty,  but  such  di- 
version is  in  any  event  &mall  in  amount  as 
compared  with  the  total  amount  of  the  war- 
rants against  the  indebtedness  fund  here  in 
question  remaining  unpaid.  If  these  were 
actions  to  recover  damages  from  the  dty  for 
such  wrongful  diversion  of  a  local  assessment 
fund  against  which  the  appellants  held  local 
assessment  warrants,  there  might  be  some 
foundation  for  this  contention;  but  this  is 
not  an  action  seeking  recovery  of  damages 
from  the  dty  because  of  its  wrongful  diver- 
sion from  a  fund  which  it  holds  in  effect  in 
trust  for  the  creditors  of  a  local  improvement 
district.  Counsel's  argument  on  this  point 
has  to  do,  at  most  only  with  the  diversion  of 
a  comparatively  small  sum  from  a  fund  rais- 
ed by  general  taxation  to  pay  general  in- 
debtedness of  the  dty.  These  are  actions  to 
compel  the  dty  to  levy  taxes  as  required  by 
law  for  the  indebtedness  fund,  which  is  after 
all  only  one  dass  of  the  dty's  general  funds, 
to  pay  its  general  indebtedness.  We  think 
that  the  alleged  wrongful  diversion  by  the 
dty  of  moneys  tfom  such  a  general  indebted- 
ness fund  did  not  by  lapse  of  time  thereafter 
affect  relators'  right  to  the  relief  here  sought. 
Attorneys  for  the  mayor  and  coundl  couj 
cede  that  "this  court  has  definitely  decided 
that  the  statute  of  limitations  will  not  begin 
to  run  against  a  county  or  city  warrant  un- 
til after  there  is  money  in  the  treasury  to 
pay  the  same  and  the  warrant  holder  has  no- 
tice of  such  fact."  Contention  is  also  made 
in  this  connection  that  the  rdief  prayed  for 
by  relators  is  barred  by  lapse  of  time,  be- 
cause of  acts  of  the  city  authorities,  wliich 
it  is  claimed  amounted  to  a  repudiation,  or 
rather  an  assertion  of  nonliability,  of  the 
dty's  obligation  to  pay  any-  of  the  warrants 
here  in  question,  made  and  brought  to  the 
knowledge  of  the  warrant  holders  many 
years  before  the  cmnmraicement  of  these  ac- 
tions. It  may  be  that  sndi  an  assertion  of 
nonliability  might  be  so  pronounced  and  per- 
sisted In  for  a  suffldent  length  of  time  to  bar 
warrant  holders  from  relief  at  the  hands  of 
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the  courts  looking  to  their  payment  We 
think  it  sufficient  to  say  that,  however  that 
may  be,  we  have  no  such  case  here.  We 
conclude  that  the  rights  of  relators  here 
sought  to  l>e  enforced  are  not  barred  by  lapse 
of  time. 

[7]  We  now  inquire  as  to  the  validity  and 
binding  force,  as  against  the  city,  of  eight 
other  judgments  rendered  against  it  during 
the  year  1898,  after  the  rendering  of  the 
Judgments  above  m«itioned.  In  payment  of 
which  general  indebtedness  warrants  were 
issued  by  the  city  authorities,  wUch  war- 
rants, with  others  issued  in  payment  of  the 
judgments  above  mentioned,  are  involved  in 
the  Emerson  and  Weldrick  cases  here  on  ap- 
peal. Some  few  years  prior  to  1893  the  city 
constructed  several  local  improvements,  and 
in  payment  thereof  issued  warrants  against 
local  improyement  funds  to  be  raised  by  spe- 
cial assessments  to  be  levied  against  the  prop- 
erty benefited  thereby.  The  city  failed  to 
produce  by  special  assessments  sufBcient 
funds  to  pay  the  costs  of  those  improvements 
and  of  the  warrants  issued  therefor  thai  held 
and  owned  by  those  who  obtained  these  last 
mentioned  eight  Judgments.  During  July, 
1897,  and  April,  May,  June,  July,  and  Au- 
gust, 1898,  the  Franklin  Savings  Bank,  M. 
D.  Hill,  B.  Springer,  Lee  Baker,  Merchants' 
Bank,  O.  M.  Sawtelle,  J.  C.  Smith,  and  Henry 
Liandes  commenced  separate  actions  in  the 
superior  court  for  Jefferson  county,  being 
numbered  1775,  1819,  1823,  1825,  1844,  1849, 
1851,  and  1853,  respectively,  of  the  records 
of  that  court,  seeking  recovery  of  Judgments 
against  the  dty  as  general  Indebtedness,  each 
resting  its  or  his  claimed  right  of  such  re- 
covery upon  the  ground  that  the  city  had  neg- 
ligently failed  to  produce  by  special  assess- 
ments, contemplated  to  be  levied  to  pay  foi; 
the  Improvements  and  the  warrants  issued 
therefor,  sufficient  funds  to  pay  any  portion 
of  such  warrants  then  held  and  owned  by 
each  of  those  plaintiffs.  The  city  was  duly 
served  with  summons  in  each  of  those  cases. 
It  filed  a  demurrer  to  the  complaint  in  the 
Franklin  Savings  Bank  case,  but  thereafter 
withdrew  Its  demurrer  and  expressly  con- 
sented in  open  court  to  the  rendering  of  judg- 
ment against  it  as  prayed  for  In  the  com- 
plaint, whidi  judgment  was  accordingly  ren- 
dered on  AprU  9,  1898.  The  city  faUed  to 
appear  in  any  manner  in  all  of  the  seven 
other  cases,  and  Judgment  was  rendered  by 
default  against  the  city  in  each  of  them  as 
prayed  for  in  May,  June,  July,  August,  and 
September,  1898.  All  of  those  eight  judg- 
ments having  been  rendered  by  consent  or 
by  default,  we  are  warranted,  as  we  shall 
presently  show  In  looking  back  of  the  judg- 
ments themselves  to  the  allegations  of  the 
complaints  upon  which  they  were  rendered, 
in  testing  their  validity  and  binding  force 
as  against  the  city.    We  deem  it  sufficient  to 


say  that  it  appears  by  the  allegatiraia  of  those 
complaints  that  the  local  improvement  war- 
rants for  the  payment  of  which  the  dty  was 
alleged  to  have  failed  to  provide  funds  by 
special  assessments  were  all  Issued  in  pay- 
ment of  local  improvements  to  be  paid  for 
by  special  assessments  against  the  property 
benefited  thereby,  and  were  not  intended  to 
be  issued  otherwise  than  as  obUgati<»a 
against  local  Improvement  funds  to  be  so 
raised.  In  other  words,  none  of  those  war- 
rants were  issued  or  authorized  to  be  issued 
as  evidencing  g^ieral  obligations  or  Indebted- 
ness of  the  dty.  In  none  of  those  complaints 
was  it  alleged  that  the  dty  had  collected  and 
misappropriated  any  local  improvement  foods 
to  the  prejudice  of  the  rights  of  any  of  the 
holders  of  those  local  ImiwovemKit  warrants ; 
the  only  claim  being  that  the  dty  had  negli- 
gently failed  to  levy  or  collect  local  assess- 
ments suffldent  to  pay  any  of  the  local  Im- 
provemmt  warrants  held  by  the  plaintiffs  in 
those  cases,  and  that  therefore  it  was  liable 
in  damages  as  a  general  dty  indebtedness 
measured  by  the  several  amounts  due  upon  - 
the  plaintiffs'  local  improvement  warrants. 
In  some  of  the  ctnnplalnts  in  those  actions 
it  was  alleged  not  only  that  the  dty  had  fail- 
ed  to  levy  and  collect  suffident  local  improve- 
ment funds  to  i»ay  any  portion  of  the  plain- 
tiffs' local  improvement  warrants,  but  also 
that  by  reason  of  |:he  lapse  of  time  the  dty 
had  lost  its  power  to  further  levy  or  collect 
any  such  local  Improvement  fnnds.  Counsel 
for  relators  do  not  in  their  briefs  differenti- 
ate those  actions  one  from  another  In  such 
manner  that  we  fed  called  upon  to  do  so 
here  in  testing  the  validity  of  the  several 
Judgments  roidered  therein. 

Let  us  now  Inquire  as  to  whether  or  not 
those  complaints  stated  good  causes  of  action 
as  against  the  city,  entitling  the  plaintiffs 
therein  to  recover  as  a  general  indebtedness 
of  the  city,  assuming  for.  the  present  that  the 
correct  answer  to  such  inquiry  will  be  con- 
trolling of  the  question  of  the  validity  and 
binding'  force  of  the  judgments  rendered 
thereon.  On  July  9, 1897,  this  court  rendered 
its  decision  In  German-American  Savings 
JBank  v.  Spokane,  17  Wash.  815,  49  Pac.  542, 
38  L.  R.  A.  259,  holding  in  substance  that  a 
city  is  not  rendered  liable,  as  a  general  in- 
debtedness, for  its  failure  to  provide  a  local 
nssessment  fund  to  pay  warrants  issued  in 
payment  of  a  local  improvement,  in  the  al>- 
sence  of  an  express  contract  to  become  so 
liable.  The  question  was  exhaustively  re- 
viewed in  that  case  in  the  light  of  a  finding 
by  the  trial  court,  not  only  that  the  city  had 
negligently  failed  to  levy  and  Collect  the  con- 
templated special  assessments,  but  also  that 
"the  right  to  enforce  collection  of  the  special 
assessments  was  lost,"  evidently  by  lapse  of 
time.  In  the  course  of  the  opinion,  Chief 
Justice  Scott,  speaking  for  the  court,  said : 
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"From  oar  Inyestigatlon  of  the  cases  and  text- 
books, we  are  of  the  opinion  that  the  decided 
weight  of  aathority  48  against  allowing  a  re- 
covery of  the  dty  upon  auch  matters  at  all, 
in  the  absence  of  an  express  lawful  contract, 
to  that  effect,  or  in  cases  where  the  money  has 
been  collected  on  the  assessments  and  is  in 
the  city  treasury.  However,  it  is  not  necessary 
to  go  that  far  in  this  case,  at  least  at  this 
time." 

Hie  concluding  words  of  tblfl  quotation 
saggest  that  the  general  statement  preceding 
might  be  regarded  in  some  measure  as  obiter 
dictom.  But  we  think  the  reasoning  upon 
whldi  the  decision  of  the  case  was  rested 
shows  that  general  statement  of  the  law  to 
be  Bonud.  Further  language  nsed  in  the 
opinion  practically  amounted  to  an  invitation 
to  coonsel  to  ask  a  rehearing  of  the  case,  par- 
ticularly touching  the  court's  expressed  view 
of  the  law  by  the  use  of  the  language  above 
quoted.  A  petlti(»i  for  r^earing  was  there- 
after filed,  which  was  denied  on  September 
15,  1897,  thus  evidencing  the  court's  adher- 
ence to  the  view  of  the  law  expressed  in  the 
above-qaoted  language.  On  March  7,  189S, 
in  Wilson  v.  Aberdeen,  10  Wash.  89,  52  Pac. 
524,  the  same  view  of  the  law  was  adhered  to 
under  circumstances  where  the  same  express- 
ed view  of  the  law  by  the  court  cannot  be 
said  to  have  been  in  any  sense  obiter  dictum. 
Having  before  It  facts  showing  that  the  city 
had  not  only  n^llgently  failed  to  levy  and 
collect  special  assessments,  but  also  the  fact 
that  its  right  so  to  do  had.  been  lost  by  lapse 
of  time,  the  court,  in  holding  that  the  city 
was  not  thereby  rendered  liable  as  a  general 
indebtedness,  and  referring  to  the  German- 
American  Bank  Case  as  authority  therefor, 
and  again  spealdng  through  Chief  Justice 
Soott,  said: 

"  *  *  *  For  the  purposes  of  this  case  we 
adopt  the  concession  that  the  remedy  to  prose- 
cote  the  a<<8eBsment8  is  no  longer  available. 
But,  notwithstanding  this,  we  do  not  think  the 
dty  ■honld  be  held  liable  for  the  reasons  set 
fortli  in  the  case  referred  to,  although  the  ques- 
tion was  not  expressly  decided  in  the  opinion,  it 
not  being  necessary.  But  the  reasons  for  de- 
ciding against  the  plaintiff  there  apply  with 
equal  force  against  the  plaintiffs  here,  although 
the  special  remedy  is  lost.  The  obligation  rest- 
ed upon  the  warrant  holders  to  compel  the  of- 
ficers of  the  dty  to  proceed  with  the  collection 
of  the  assessments,  and,  if  they  saw  fit  to  allow 
tlidr  remedy  to  become  lost  through  a  failure 
to  compel  an  enforcement  of  the  assessment 
proceedings,  they,  and  not  the  general  taxpay- 
ers, must  bear  the  consequences.  They  were 
bound  to  take  notice  of  what  was  being  done 
in  the  premises,  or  of  any  failure  to  proceed." 

Now  whatever  may  be  said  as  to  what  may 
liave  seemed  to  be  the  unsettled  condition  of 
the  law  upon  this  Question  prior  to  the  ren- 
dering of  the  decisions  of  this  court  in  those 
two  cases,  it  manifestly  did  by  those  deci- 


rions  become  the  sefttled  law  of  this  state  that 
a  city  would  not  be  rendered  liable  as  a  gen- 
eral indebtedness  for  its  failure  for  any  cause 
to  levy  and  collect  local  assessments  to  pay 
pnrely  local  assessment  obligations,  even 
though  the  power  to  levy  and  collect  such  as- 
sessments be  entirely  lost  by  the  lapse  of 
time.  And  this,  it  will  be  noticed,  so  became 
the  settled  law  of  this  state  by  the  rendering 
of  those  two  decisions— the  first  nine  months, 
and  the  second  one  month,  before  the  render- 
ing of  the  first  of  the  last  eight  Judgments 
above  mentioned.  This  court  has  repeatedly 
adhered  to  the  law  so  settled  by  those  two 
decisions.  Northwestern  Lumber  Co.  v.  Ab- 
erdeen, 20  Wash.  102,  64  Pac.  935;  North 
Western  Lumber  Co.  v.  Aberdeen,  22  Wash. 
404,  60  Pac.  1115 ;  Potter  v.  City  of  What- 
com, 25  Wash.  207,  66  Pac.  197 ;  State  ex  fel. 
Security  Sav.  Soc.  v.  Moss,  44  Wash.  91,  80 
Pac.  1129;  State  ex  rel.  Barnes  v.  Blaine, 
44  Wash.  218,  87  Pac  124;  SUte  ex  rel. 
American,  etc.,  Mtg.  Co.  v.  Tanner,  45  Wash. 
348,  88  Pac.  321;  State  ex  reL  National 
Bank,  etc.,  ▼.  Tacoma,  97  Wash  100,  166  Pac. 
66;  Pratt  v.  SeatUe,  111  Wash.  104, 189  Pac. 
565, ' 

In  all  of  the  five  cases  last  cited  it  was 
held,  in  sut>stance,  that  a  pure  local  improve- 
ment obligation  would  not  even  constitute  a 
moral  or  legal  consideration  sufiBcient  to  sup- 
port a  voluntary  agreement  by  a  city  to  pay 
such  an  obligation  from  funds  other  than  the 
special  assessment  fund.  We  see  no  escape 
from  the  conclusion  that  the  complaints  upon 
whidi  these  last-mentioned  eight  Judgments 
were  rendered  against  the  city  by  consent  or 
by  default  did  not  state  facts  constituting 
causes  of  action  entitling  the  plaintiffs  to  any 
recovery  such  as  was  attempted, to  be  award-, 
ed  thereby.  Those  were  not  complaints  im- 
perfectly stating  causes  of  action  which 
might  have  been  made  good  by  proper  allega- 
tions. They  were  complaints  in  which  the 
allegations  affirmatively  showed  that  the 
plaintiffs,  under  the  then  settled  law,  did  not 
have,  and  could  not  have,  as  against  the  city, 
any  right  of  recovery  of  the  nature  awarded 
by  the  Judgments  r^idered  up<«  them. 

[8]  We  now  inquire:  Did  such  a  complete 
failure  to  show  grounds  of  recovery  by  the 
allegations  of  the  complaints  upon  which 
these  consent  and  default  Judgments  were 
entered  render  the  Judgments  void  and  of  no 
binding  force  as  against  the  city?  We  feel 
constrained  to  hold  that  such  was  the  effect 
of  those  wholly  defective  complaints.  It  is 
elementary  law  that  a  default  Judgment  can- 
not award  any  relief  beyond  that  which  the 
facts  alleged  in  the  complaint  in  the  action 
show  the  plaintiff  legally  entitled  to.  This 
also  means,  of  course,  that,  if  a  complaint 
wholly  fails  to  state  facts  legally  entitling  the 
plaintiff  to  any  recovery,  or  states  facts  af- 
firmatively showing  that  the  plaintiff  lias  no 
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rigbt  of  recoTery,  as  those  complaints  did,  a 
default  Judgment  rendered  thereon  is  void 
Just  as  such  a  default  Jndgmoit  would  be 
▼old  in  so  far  as  it  awarded  relief  beyond 
that  which  the  allegations  of  the  complaint 
showed  the  plalntlfF  legally  entitled  to.  In 
state  ex  reL  Summerfield  ▼.  Tyler,  14  Wash. 
495,  45  Pac  31,  37  I*  B.  A.  207,  63  Am.  St 
Rep.  878,  there  was  drawn  in  question  the 
validity  of  a  Judgment  rendered  by  default 
against  SiK>kaue  county  upon  a  garnishment 
process.  G:%at  was  a  mandamus  proceeding 
in  which  it  was  sought  to  compel  Tyler,  as 
county  auditor,  to  issue  a  county  warrant 
in  paymoit  of  a  default  garnishment  Judg- 
ment rendered  agalost  the  county.  The  opin- 
ion does  not  expressly  state  that  the  Judg- 
ment was  one  rendered  by  default,  but  it  is 
plain  that  the  reasoulng  of  the  court's  opin- 
ion t>roceeds  upon  the  theory  that  it  was  so 
rendered ;  and  besides  we  find  that  the  orig- 
inal record  of  that  case  in  this  court  shows 
that  the  Judgment  there  in  Question  was  ren- 
dered by  default  Chief  Justice  Hoyt  speak- 
ing for  the  court  holding  that  the  Judgment 
was  v<dd  because  the  county  was  not  then 
subject  to  garnishment  process,  observed: 

'^t  is  familiar  law  that  a  judgment  rendered 
in  an  action  in  which  a  court  has  jurisdiction 
of  the  person  upon  a  complaint  vhich  does  not 
state  a  cause  of  action  is  not  void,  but  simply 
erroneous,  and  it  is  upon  this  principle  that  the 
contention  of  the  appellant  that  the  judgment 
in  question  is  not  void  is  founded.  But,  in  onr 
opinion,  if  the  county  was  not  subject  to  gar- 
nishee process,  the  complaint  in  the  action  in 
which  the  judgment  in  question  was  rendered 
not  only  failed  to  state  a  cause  of  action,  but 
affirmatively  showed  that  no  judgment  could 
be  rendered  thereon  against  the  county." 

We  think  the  first  above-quoted  statement 
of  the  learned  Chief  Justice  was.  not  Intend- 
ed by  him  as  applicable  to  other  than  com- 
plaints subject  to  demurrer  in  actions  result- 
ing in  Judgments  other  than  by  deifanlt 
There  mky  be  room  for  arguing  that,  because 
the  county  was  not  subject  to  garnishment 
process  at  all  at  the  time  of  the  rendering  of 
the  Judgment  against  it  there  In  question, 
there  was  a  complete  want  of  Jurisdiction 
in  the  court  in  that  action  over  the  subject- 
matter  of  the  complaint.  We  apprehend, 
however,  that  if  the  county  had  entered  its 
general  appearance  in  the  action  and  an- 
swered to  the  merits,  and  thereby  necessarily 
Invoked  the  jurisdiction  of  the  court  to  de- 
cide the  question  of  the  county's  liability  to 
garnishment  process,  and  a  judgment  against 
the  county  had  followed,  and  no  appeal  bad 
been  taken  therefrom  by  the  county,  the 
Judgment  would  have  become  concluEdve  as 
against  the  county.  This  must  be  so  be- 
cause of  the  court's  being  one  of  general 
Jurisdiction.  The  Judgm^its  wbldi  are  the 
subjects  of  our  present  inquiry,  as  we  have 
men,  were  rendered  upon  alleged  causes  of 


action  which  Is  law  did  not  exist  as  against 
the  city  any  more  than  the  cause  of  action 
formliig  the  basis  of  the  garnishment  Judg- 
ment in  the  Summerfield  Case  existed  as 
against  the  county.  That  decision  may  not 
be  exactly  in  point  here.  In  view  of  the  room 
for  arguing  that  there  was  Involved  therein 
more  nearly  a  question  of  Jurisdiction  over 
the  subject-matter  than  in  the  case  in  which 
the  consent  and  default  Judgments  here  in 
question  were  rendered,  but  we  think  it  be- 
comes very  nearly  controlling  in  our  pres- 
ent inquiry.  It  in  any  event  lends  strong 
support  to  the  view  that  the  Judgments  here 
in  question  are  void.  In  Kruts  v.  Batts,  18 
Wash.  460,  51  Pac.  1054,  a  case  involving  an 
attack  upon  a  default  Judgment  Judge  Dim- 
bar,  speaking  for  the  court  made  this  perti- 
nent observation: 

"Again,  it  is  insisted  that  the  complaint  did 
not  state  a  cause  of  action  sufficient  to  give  the 
court  jurisdiction.  A  glance  at  the  complaint 
is  sufficient  to  refute  this  assertion.  We  think 
it  was  a  good  complaint  in  every  respect  and 
the  usual  complaint  in  cases  of  this  kiud.  How- 
ever, there  is  a  vast  difference,  so  far  as  juris- 
diction is  concerned,  between  a  complaint  which 
imperfectly  states  a  good  cause  of  action,  and 
which  might  be  a  proper  subject  of  a  demurrer 
or  motion,  and  a  complaint  which  states  no 
cause  of  action  at  all.    •    •    • " 

This  plainly  Is  a  recognition  of  the  gen- 
eral rule  that  "a  complaint  which  states  no 
cause  of  action  at  all"  will  not  support  a  de- 
fault Judgment  rendered  thereon.  The  gen- 
eral rule  is  well  stated  in  the  text  of  23  Cyc. 
740,  as  follows: 

'  "A  default  admits  only  what  is  well  pleaded; 
and  consequently  a  judgment  by  default  cannot 
be  sustained  if  plaintilTa  declaration  or  com- 
plaint does  not  state  a  good  cause  of  action  or 
lacks  those  averments  which  are  necessary  to 
show  his  right  to  recover." 

This  view  of  the  law  finds  support  in  a 
great  many  decisions  cited  in  the  note.  It  is 
followed  in  the  text  by  this  further  observa- 
tion: 

"The  test  proposed  by  some  of  the  decisions 
is  that  the  declaration  or  complaint  must  be 
sufficient  to  withstand  a  general  demurrer." 

As  intimated  by  the  remarks  of  Judge 
Dunbar  above  quoted  from  the  Krutz  Case, 
we  would  probably  not  make  the  sufficiency 
of  the  complaint  as  tested  by  demurrer,  our 
controlling  guide  in  all  cases  wherein  the 
question  of  the  validity  of  a  default  Judg- 
ment is  rested  upon  the  allegation  of  the 
complaint  in  the  action.  But  in  our  present 
inquiry  we  are  not  called  upon  to  rest  our 
conclusions  upon  such  a  test  of  the  com- 
plaints in  question ;  since,  as  we  have  seen, 
they  affirmatively  show  that  the  plaintiffs 
were  not  legally  entitled  to  recover  In  any 
sums  as  ■  general  Indebtedness  of  the  dty. 
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It  follows  tbat  all  of  these  seven  default 
jodgmenta  are  void.  We  might  also  well 
eonclade  that  the  consent  Judgment  in  favor 
of  the  Fi-anklln  Savings  Bank  ia  void  for  the 
same  reason  that  we  hold  the  default  Judg- 
ments to  be  void. 

[fl  However,  the  invalidity  of  the  Frank- 
lin Savings  Bank  Judgment  Is  rendered  plain 
In  the  llj^t  of  the  facts  att^idlng  Its  ren- 
dition, by  our  decision  in  State  ex  reL  Ameri- 
can, etc.,  Mtg.  CJo.  v.  Tanner,  46  Wash.  848, 
88  Pac  821,  wherein  it  is  held  that  a  fail- 
ure to  produce  a  fund  by  local  assessment  to 
pay  a  purely  local  assessment  obligation, 
even  though  the  power  of  the  city  to  pro- 
duce such  fund  has  become  lost  by  the  lai>se 
of  time,  is  not  such  a  moral  or  legal  consid- 
eration as  wQl  support  a  voluntary  agree- 
moit  by  the  city  to  pay  such  an  oUigation  as 
a  general  indebtedness  of  the  city,  or  a 
conaent  Judgment  rendered  thereon.  We  con- 
dude  that  all  of  the  eight  Judgments  last 
above  mentioned  are  void  and  of  no  binding 
ftnce  as  against  the  city ;  that  the  warrants 
issued  in  pajrment  thereof  are  likewise  void 
and  do  not  constitute  an  indebtedness  of  the 
dty  for  the  payment  of  which  general  taxes 
may  be  levied. 

[11,11]  There  was  introduced  in  evid«ice, 
on  behalf  of  appellants,  the  record  of  the 
ease  of  First  National  Bank  of  Central  City 
T.  Olty  of  Port  Townsend,  from  the  federal 
District  Ckturt,  in  which  case  Judgment  was 
rendered  In  favor  of  the  bank  and  against 
the  d^  upon  a  number  of  warrants  Issued  by 
tlw  dty  against  its  indebtedness  fund,  which 
warrants  had  been  Iq^ed  in  part  payment 
of  some  of  the  superior  court  Judgments 
above  mentioned.  The  purpose  of  introduc- 
ing Ote  record  of  that  case  and  the  Judg- 
ment rendered  therein  in  the  cases  here  on 
appeal  was  to  lay  the  foundation  for  the  con- 
tention that  that  Judgment  became  res  Ju- 
dicata against  the  city  as  to  the  validity  of 
an  of  the  sixteen  superior  court  Judgments 
above  mentioned  and  the  warrants  issued  In 
paym«it  thereof  against  the  city's  Indebted- 
ness fund.  As  to  the  effect  of  that  federal 
court  Judgment  upon  the  warrants  issued 
against  the  indebtedness  fund  in  payment  of 
the  flrst  eight  superior  court  Judgments 
above  mentioned,  which  are  the  only  war- 
rants in  whidi  the  First  National  Bank  of 
Ctotral  City  is  interested,  we  need  not  now 
inquire;  since  we  have  held  upon  other 
grounds  that  those  eight  Judgments  are  valid 
and  binding  Judgments  against  the  dty,  and 
are  not  subject  to  attack  as  are  the  last- 
nentioiied  ei{^t  consent  and  default  Judg- 
Btenta.  As  to  the  latter,  we  think  the  ques- 
tion of  the  fMeral  court  Judgment,  intro- 
duced in  evidence,  being  res  Judicata  as 
against  the  dty,  must  be  answered  in  the 
negative.  That  action  was  not  brought  in 
behalf  of  the  plaintiff  bank  and  others  simi- 
larly situated ;  nor  was  the  Judgment  there- 
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in  so  rendered;  nor  were  dther  of  the  re- 
lators Emerson  or  Weldrick  parties  to  that 
action;  nor  were  any  of  the  warrants  for 
which  they  seek  payment  in  their  actions 
here  ^upon  appeal  involved  therein;  nor 
were  the  then  holders  of  their  warrants  here 
involved  similarly  situated,  other  than  pos- 
sibly in  a  limited  degree.  If  Emerson  and 
Weldrick  would  not  have  been  bound  by  the 
adjudication  of  the  federal  court  had  the 
Judgment  of  that  court  been  in  favor  of  the 
dty — and  manifestly  they  would  not — it  is 
plain  that  the  dty  is  not  now  bound  by 
that  Judgment  as  an  adjudication  against  it, 
in  so  far  as  we  are  here  concerned  with 
the  warrants  which  are  here  sought  to  be 
made  the  foundation  of  the  relief  sought 
by  Emerson  and  Weldrick.  The  elementary 
rule  that  estoppels  must  be  mutual  to  be 
effective  seems  to  be  conclusive  In  favor  of 
the  city  on  the  question  of  this  federal  court 
Judgment  being  res  Judicata  against  £^erson 
and  Weldrick.  The  rule  is  well  stated  in 
the  text  of  23  Cyc.  1238,  as  follows:^ 

"It  la  a  rule  that  estoppels  mnst  be  mutoal; 
and  therefore  a  party  will  not  b«  concluded, 
against  bis  contention,  by  a  former  Jndgment, 
unless  he  could  have  used  it  as  a  protection, 
or  as  the  foundation  of  a  claim,  had  the  Judg- 
ment been  the  other  way;  and  conversely  no 
person  can  claim  the  benefit  of  a  judgment  as 
an  estoppel  upon  bis  adversary  unless  he  would 
have  been  prejudiced  by  a  contrary  decision  of 
the  case." 


We  are  of  the  opinion  that  the  Judgment 
rendered  In  the  federal  court  case  is  not 
res  Judicata  as  against  the  dty  of  any  of 
the  matters  here  drawn  in  question  in  the 
Emerson  and  Weldrick  cases.  To  what  ex- 
tent It  may  be  so  In  the  other  case  Is  of  no 
moment  here. 

[12]  After  the  trial  of  these  cases  in  the 
superior  court,  but  before  their  submission 
for  final  dedsion,  Weldrick  asked  for  a  Judg- 
ment of  voluntary  nonsuit  in  his  case  as  to 
hia  indebtedness  fund  warrants  numbered 
166,  167,  172,  and  173,  which  were  issued  by 
the  dty  in  payment  of  the  Franklin  Sav- 
ings Bank  Judgment,  that  being  the  Judgment 
that  was  rendered  against  the  city  by  con- 
sent. Judgment  of  nonsuit  was  rendered  ac- 
cordingly in  favor  of  Weldrick  as  to  those 
warrants,  over  the  objections  of  counsel  for 
the  mayor  and  councllmen.  This  prevented 
the  rendering  of  an  affirmative  final  Judg- 
ment against  the  validity  of  the  Franklin 
Savings  Bank  Judgment  and  those  warrants 
issued  in  payment  thereof.  From  this  Judg- 
ment of  nonsuit  the  mayor  and  coundl  have 
appealed  to  this  court.  Relator  Weldrick  by 
his  complaint  and  application  for  mandamus 
sought  relief,  looking  to  the  payment  of  those 
warrants  upon  the  same  ground  as  he  sought 
relief  looking  to  the  payment  of  his  other 
Indd>tedne88  warrants  Involved  ia  his  case. 
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The  afflrmatlTe  answer  of  the  mayor  and 
council  pleaded  the  Invalidity  ot  the  Frank* 
lln  Savings  Bank  judgment  and  those  war- 
rants Issued  In  payment  thereof,  as  they 
pleaded  the  invalidity  of  the  other  superior 
court  Judgments  and  the  warrants  issued  In 
payment  thereof,  and  prayed  "that  all  of  the 
said  indebtedness  fund  warrants  mentioned 
and  described  in  said  application  be  declared 
fraudulent  and  void."  We  think  this  was 
the  same  in  effect  as  if  the  city  and  its 
officers  had  commenced  an  action  against 
Weldrick  seeking  an  affirmative  Judgment  de- 
creeing the  warrants  issued  in  payment  of 
the  Franklin  Savings  Bank  Judgment  to  he 
void.  In  other  words,  in  this  state  of  the 
pleadings  and  this  affirmative  relief  asked 
for  by  the  mayor  and  the  council  in  behalf 
of  the  city,  they  had  a  right  to  an  affirma- 
tive Judgment  decreeing  these  Franklin  Sav- 
ings Bank  Judgment  warrants  to  be  void  and 
constituting  no  obligation  as  an  indebtedness 
against  the  city,  as  they  were  entitled  to 
such  a  judgment  with  reference  to  indebted- 
ness warrants  issued  in  payment  of  the 
other  seven  superior  court  Judgments.  We 
conclude  that  the  superior  court  erred  in 
awarding  to  Weldrick  the  voluntary  nonsuit. 

[18]  We  have  given  attention  to  the  oth- 
er questions  presented  in  the  briefs  of  coun- 
sd,  but  think  the  cases  do  not  call  for  fur- 
ther discussion.  It  now  remains  for  as  to 
announce  our  final  conclusions  in  the  dis- 
position of  these  three  cases.  But  before 
doing  80  we  note  that  they  were  commenced 
several  years  ago;  the  judgments  denying 
all  relief  being  rendered  on  June  4,  1920. 
It  now  seems  plain  that  whatever  relief  is 
'  to  be  granted  any  of  the  relators  must  of 
necessity  consist  of  the  levying  of  taxes  in 
the  future  under  the  provisions  of  chapter 
84,  Laws  of  1897  (section  6129  et  seq.,  Rem. 
Code).  We  are  of  the  opinion  that  any  such 
relief  should  in  no  event  call  for  the  levying 
of  taxes  in  excess  annually  of  the  taxes  au- 
thorized to  be  levied  by  that  law. 

We  conclude: 

First.  The  Judgment  rendered  by  the  su- 
perior court  in  the  case  of  State  ex  rel.  First 
National  Bank  of  Central  City  v.  Mayor,  be- 
ing numbered  8084  of  the  records  of  the  su- 
perior court  and  16897  of  the  records  of  this 
court,  must  be  reversed;  since,  as  we  have 
held,  all  of  the  indebtedness  warrants  in- 
volved in  that  case  are  valid  indebtedness 
warrants  of  the  dty,  issued  in  payment  of 
the  first  airave  mentioned  eight  valid  su- 
perior court  Judgments.  It  is  so  ordered. 
That  case  is  remanded  to  the  superior  conrt, 
with  directions  to  enter  Its  Judgment  and 
decree  awarding  to  the  relator  First  Nation- 
al Bank  of  Oentral  Oity  a  writ  of  mandate 
requiring  the  mayor  and  council  of  the  city 
of  Port  Townsend  to  levy  a  tax  from  year  to 
year,  in  the  future,  to.  be  paid  into  the  city's 
Indebtedness  fund,  in  compliance  with  chap- 
ter 84,  Laws  of  1897  (section  6129  et  seq., 


Bern.  Code),  to  the  aid  that  as  speed&y  aa 
possible  that  fund  may  be  replenished  to  the 
full  extent  of  the  dty  authorities'  tax-levy- 
ing power  under  that  law,  as  it  may  become 
necessary  to  exercise  sudi  power,  and  the 
funds  so  raised  be  applied  from  time  to  time, 
as  raised,  to  the  payment  of  those  indebted- 
ness warrants,  together  with  all  other  valid 
Indebtedness  warrants  payable  from  such  in- 
debtedness fund,  in  order  as  provided  by  law. 
Appellant  First  National  Bank  of  Central 
City  will  recover  its  costs  incurred  in  Its  ap- 
peal to  this  court. 

Second.  The  Judgment  rendered  by  the  su- 
perior court  in  the  case  of  State  ex  rel. 
Emerson  v.   Mayor  et  al.,   being  numbered 

2960  of  the  records  of  the  superior  conrt 
and  16898  of  the  records  of  this  court,  must 
be  reversed  in  so  far  as  it  denies  relief  to 
Elmerson  looking  to  the  levying  of  a  tax 
from  year  to  year  by  the  mayor  and  council- 
men  of  the  city  of  Port  Townsend  to  pay  in 
proper  order  the  indebtedness  fund  warrants 
involved  in  that  case  which  were  issued  in 
part  payment  of  any  of  the  first  above  men- 
tioned eight  valid  superior  court  Judgments. 
It  is  so  ordered.  That  case  is  remanded  to 
the  superior  conrt,  with  directions  to  enter 
its  Judgment  and  decree  awarding  such  re- 
lief to  the  relator  Emerson  by  a  writ  of  man- 
date tif  the  same  import  and  nature  as  above 
directed  by  us  in  our  disposition  of  the  First 
National  Bank  of  Ontral  City  case.  Appel- 
lant Emerson  will  recover  his  costs  incurred 
in  his  appeal  to  this  court 

Third.  The  Judgment  rendered  by  th^  su- 
perior court  in  the  case  of  State  ex  rel.  Weld- 
rick V.  Mayor  et  al.,  b^ing  numbered  29C1  of 
the  records  of  the  superior  court  and  16889 
of  the  records  of  this  court,  must  be  reversed 
In  so  far  as  it  denies  relief  to  Weldrick 
looking  to  the  levying  of  a  tax  trom  year  to 
year  by  the  mayor  and  councilmen  of  the 
city  of  Port  Townsend  to  pay  in  proper  order 
the  indebtedness  fund  warrants  involved  in 
that  case  which  were  issued  in  part  payment 
of  any  of  the  first  above-mentioned  eight 
valid  superior  court  Judgments.  It  is  so  or- 
dered. That  case  is  remanded  to  the  su- 
perior court,  with  directions  to  enter  its 
Judgment  and  decree  awarding  such  relief  to 
the  relator  Weldrick  by  a  writ  of  mandate 
of  the  same  import  and  nature  as  above  di- 
rected by  us  in  our  disposition  of  the  First 
National  Bank  of  Central  dty  case. 

Fourth.  The  Judgment  of  voluntary  non- 
suit rendered  in  favor  of  Weldrick  by  the 
superior  conrt  in  the  case  of  State  ex  rel. 
Weldrick  v.  Mayor  et  al.,  being  numbered 

2961  of  the  records  of  the  superior  court 
and  16899  of  the  records  of  this  court,  must 
also  be  Reversed.  It  Is  so  ordered.  That 
case  is  remanded  to  the  superior  court  with 
further  directions  to  enter  its  Judgment  and 
decree  adjudging  and  decreeing  the  indebted- 
ness fund  warrants,  numbered  166,  167,  172, 
and  173,  issued  in  payment  of  the  Franklin 
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SaTtngs  Bank  superior  court  Judgment,  to 
be  void  and  of  no  effect  as  evidencing  an 
Indebtedness  of  tbe  city,  as  It  was  so  ad- 
judged and  decreed  with  reference  to  the 
other  indebtedness  warrants  Issued  In  pay- 
ment of  the  seven  default  superior  court 
Judgments.  Neither  party  will  recover  costs 
incurred  in  their  respective  appeals  to  this 
court  In  the  case  of  State  ex  reL  Weldrtck  v. 
Mayor  et  aL,  since  the  parties  upon  both 
sides  have  in  a  measure  been  successful  in 
their  respective  spirals. 


MITCHELI4,  MAIN,  MACKINTOSH,  HOI.- 
COMB,  aX)LMAN,  and  HOVEY,  JJ.,  concur. 

BBIDOES,  J.  (concurring).  I  am  in  ac- 
cord with  what  is  said  by  the  Chief  Justice 
concerning  those  Judgments  which  were  ren- 
dered after  the  trial.  I  concur  In  the  result 
reached  by  the  foregoing  opinion  with  refer- 
ence to  the  eight  Judgments  which  were  tak- 
en by  default  I  prefer,  however,  to  hold 
those  Judgments  void  because  of  legal  fraud 
practiced  by  the  city  officials,  rather  than 
because,  as  stated  in  the  opinion,  the  com- 
plaints not  only  failed  to  state  causes  of 
a<^on,  but  affirmatively  showed  that  they 
could  not  be  amended  to  state  causes  of  ac- 
ti<m.  nie  main  opinion  clearly  shows  that, 
because  of  the  previous  decisions  of  this 
court,  the  city  officials  must  have  known, 
and,  as  a  matter  of  law,  did  know,  that  the 
dty  was  not  liable  on  the  facts  pleaded,  or 
on  any  facts-  which  could  be  pleaded  in 
those  actions.  Under  such  drciuistances, 
the  dty  authorities,  representing  as  they 
did  tbe  taxpayers  of  the  dty,  had  no  right 
or  power  to  willingly  permit  a  Judgment  to 
be  entered.  It  was  In  sut)stance  so  beld  in 
the  cases  of  State  ex  reL  American,  etc., 
Mtg.  Co.  T.  TiLrmer,  45  Wash.  348,  88  Pac 
321,  and  State  ex  rel.  Bradway  v.  De  Mat- 
tes, 88  Wash.  35,  152  Pact.  721.  It  is  true 
that  in  the  De  Mattos  Case  the  Judgment  was 
taken  with  the  express  consent  of  the  dty 
oflidals,  and  In  the  Tanner  Case  the  dty 
agreed  in  advance  that  the  Judgment  might 
be  taken  by  default,  while  here,  according  to 
the  showing  made,  the  dty  simply  defaulted. 
But  there  is  as  much  legal  fraud  on  the 
part  of  the  city  officials  In  deliberately  al- 
lowing Judgment  by  default  as  by  express 
agreement ;  each  amounts  to  a  consent  Judg- 
ment I  think  the  two  cases  last  cited  are 
dedsive  of  the  question  under  discussion. 

I  am  also  of  the  opinion  that,  in  so  far  as 
the  default  Judgments  are  concerned,  the  re- 
sult of  the  deliberations  of  this  court  must 
have  been  the  same  whether  the  complaints 
stated  or  failed  to  state  causes  of  action. 
State  ex  rel.  Bradway  v.  De  Mattos,  supra. 

rCIXEHTON,  J.  I  concur  In  what  Is  said 
by  Judge  BRIDGES. 


35 

(S7  Cal.  App.  120 

KEENA  V.  UNITED  RAILROADS  OP  SAN 
FRANCISCO.    (Civ.  3951 ;  S.  F.  9563.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  March  20,  1922.  Hear- 
ing Denied  by  Supreme  Court  May  18,  1922.) 


1.  Trial  9=>296(4,  5)— Instructions  held  erro* 
neous  as  Ignoring  contributory  negllgenca 
notwithstandino  «>tlier  instructions. 

In  father's  action  against  street  railway  for 
death  of  cliild,  struck  by  street  car,  defended 
on  the  groand  of  contributory  negligence  of  par- 
ents, instrnctions  making  railroad  liable  if 
guilty  of  negligence  which  proximately  contrib- 
uted to  child's  death,  without  requiring  the 
parents  to  have  been  free  from  contributory 
negligence,  held  erroneous  notwithstanding  oth- 
er instructions  as  to  contributory  negligence. 

2.  Street  railroads  «=995( I )— Injury  not  ao> 
tionable  unless  caused  by  negligenoe. 

A  street  railroad  is  not  Uable  for  the  death 
of  a  dtild  struck  by  a  street  ear  U  the  motor- 
man  was  not  negligent 

3.  Street  railroads  ®=»IOI— Contributory  neg- 
ligence bars  recovery. 

Where  negligence  of  injured  person  prox- 
imately contributed  to  the  injuries  by  a  street 
car,  the  railroad  company  is  not  liable,  even 
though  it  was  negligent 

4.  Street  railroads  «=>l  18(15)— instruction  on 
last  clear  chance  doctrine  held  Justllled. 

In  father's  action  for  death  of  child  struck 
by  street  car,  in  which  there  was  conflicting  ev- 
idence as  to  whether  the  car  was  stopped  as 
soon  as  it  could  have  been  stopped  after  the 
gripman  saw  the  child  in  a  place  of  danger,  an 
instruction,  on  the  last  dear  chance  doctrine 
was  proper. 

On  Hearing  in  Supreme  Court 

5.  Husband  and  wife  «=>249— Proceeds  of  fa- 
ther's  Judgment  for  death  of  child  community 
property. 

In  father's  action  under  Code  Civ.  Proc.  g 
376,  for  death  of  infant  child,  in  which  the 
mother  was  not  joined  as  a  plaintiff,  under  sec- 
tion 378,  the  proceeds  of  the  judgment  in  the 
father's  favor  become  community  property,  un- 
der Civ.  Code,  H  168,  164,  187,  687. 

6.  Death  «=>24— Negligence  of  mother  Imputa- 
ble to  father  claiming  damages  for  death  of 
child. 

In  father's  action  for  death  of  Infant  child, 
in  which  the  mother  is  not  joined  as  a  plaintiff 
the  contributory  negligence  of  the  mother  was 
a  good  defense,  not  because  of  her  interest  in 
the  community  property  of  which  the  pro- 
ceeds of  a  judgment  in  the  father's  favor  will 
constitute  a  part  but  because  in  caring  for  the 
child  she  represents  and  acts  for  the  commu- 
nity and  for  the  husband  as  the  head  of  the 
community,  and  her  negligence  in  caring  for  the 
child  is  the  negligence  of  the  husband. 
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7.  NegllgMoa  4=9 |4I( I)— General  deflaltioa  of 
eontiibstory  negllgeaoe  suffloient. 
In  father's  action  for  death  of  a  diQd  etmck 
by  a  street  car,  in  which  it  was  claimed  that  the 
mother  was  negligent  in  not  watching  the  diild, 
a  general  definition  of  negligence  woald  be  a 
sufScient  gnide  to  the  jury  in  determining 
whether  or  not  the  mother  was  guilty  ot  neg- 
ligence under  the  evidence. 

Appeal  from  iSuperlor  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Michael  T.  Senna  against  tlie 
United  Bailroads  ot  San  Francisco,  a  cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant appeals.    Keversed. 

Wm.  M.  Abbott  and  K.  W.  Cannon,  both  of 
San  Francisco  (Ivores  R.  Dulns,  of  San 
Francisco,  ot  counsel),  for  appellant 

Daniel  A.  Byan,  of  San  Francisco,  tor 
respondent. 

STU&TBVANT,  J.  The  pUIntifl  com- 
menced an  action  against  the  defendant  to 
recover  damages  for  the  death  of  bis  minor 
child,  a  boy  of  tbe  age  of  four  years  and 
eight  months,  who  was  strudt  by  a  Castro 
street  cable  car  on  May  8,  1918,  and  from 
which  wounds  tbe  child  subsequently  died. 
The  plaintiff  was  awarded  a  Judgment  In 
'the  sum  of  ^,500,  and  tbe  defendant  has  ap- 
pealed under  section  963a  of  tbe  Code  ot 
Civil  Procedure. 

[1]  In  bis  complaint  the  plaintiff  alleged 
that  the  defendant's  agent  negligently  oper- 
ated the  car,  and  by  reason  of  such  negli- 
gence tbe  child  was  killed.  The  defendant 
answered  denying  the  material  allegations  of 
tbe  complaint  and  pleaded  tbe  contributory 
negligence  of  the  child  and  also  the  contrib- 
utory negligence  of  the  child's  parents.  Tbe 
points  made  by  tbe  appellant  asking  for  a 
reversal  will  be  discussed  in  the  order  of 
their  presentation  by  tbe  appellant.  The 
first  two  points  are  so  closely  allied  that 
they  wlU  be  discussed  together.  The  plain- 
tiff requested,  and  the  trial  court  gave  two 
instructions,  which  tbe  appellant  assigns  as 
erroneoua  One  of  the  Instructions  Is  as  fol- 
lows: 

"If  yon  And  that,  at  the  time  and  place  In 
question,  the  gripman  in  charge  of  said  car 
saw  said  child  upon  or  near  the  tracks,  and  did 
not  give  any  warning  of  \t8  approach,  and  if 
yon  f  nrther  find  that  be  was  negligent  in  not  do- 
ing so,  and  that  such  negligence  proximately 
contributed  to  the  death  of  the  plaintiff's  child, 
then  your  verdict  must  l>e  in  favor  of  the  plain- 
tiff and  against  the  defendant." 

Tbe  other  Instruction  complained  of  Is  as 
follows: 

"If  yon  find  at  the  time  and  place  in  question, 
the  gripman  operating  said  car  drove  the  same 
at  a  dangerous  rate  of  speed,  tbeq  I  charge  you 
that  he  was  guilty  of  negligence:    and,  if  you 


find  that  such  neg^genoe  proximately  contribu- 
ted to  the  death  of  plaintiffs  child,  your  verdict 
must  be  in  favor  of  the  plaintiff  and  against  said 
defendant  United  Bailroads  of  San  Francisco." 

The  objection,  made  to  each  of  the  instruc- 
tions. Is  that,  if  an  instruction  by  Its  terms 
purx)orts  to  settle  tbe  conditions  necessary  to 
the  predication  of  a  verdict,  it  must  be  cor- 
rect In  Its  entirety,  and  must  not  overlook 
pleaded  defenses  on  which  substantial  evi- 
dence has  been  Introduced.  As  tbe  defend- 
ant had  pleaded  the  contributory  negligence 
of  tbe  child's  iiarents,  and  as  it  bad  intro- 
duced substantial  testimony  In  sut^rt  ot 
Its  plea,  the  defendant  complains  that  the 
instructions  were  erroneous  for,  in  legal  ef- 
fect, they  directed  a  verdict  even  though 
tbe  parents  were  gull^  of  contributory  neg- 
ligence. In  support  of  Its  position  the  ap- 
pellant cites  and  relies  on  Pierce  t.  United 
Gas  &  Electlc  Co.,  Iftl  Cal.  176,  118  Pac.  700; 
Killelea  v.  California  Horseshoe  Co.,  140  CaL 
602,  74  Pac.  157.  The  respondent  attempts 
to  justify  the  instructions  by  calling  atten- 
tion to  the  fact  that  each  of  the  Instructions 
contained  the  limitation,  "That  such  negli- 
gence proximately  contributed  to  the  death." 
As  we  understand  the  respondent,  he  would 
argue  therefrom  that  If  a  defoidant  is  neg- 
ligent, and  the  negligence  proximately  con- 
tributes to  an  injury,  then,  and  In  that  event, 
the  defendant  is  liable,  notwithstanding  that 
the  plaintiff  is  negligent  and  the  plalntlfTs 
ne^g^ice  proximately  contributes  to  the  in- 
Jury. 

[2,  S]  However,  we  think  it  Is  settled  law 
in  this  state  that  In  such  a  case  as  tbe  case 
before  us  a  defendant  is  not  liable  if  It  is  not 
negligent;  again,  if  it  is  negligent,  and  the 
injured  person  is  also  negligent,  and  the  neg- 
ligence ot  the  injured  person  proximately 
contributes  to  the  injuries  complained  of,  the 
defendant  is  not  liable.  Tbe  respondent  al- 
so claims  that,  in  other  places,  the  court  had 
fully  Instructed  the  jury  on  the  defenses  of 
contributory  negligence  and  its  importance  as 
an  element  in  tbe  case.  However,  tbe  same 
argument  could  have  been  made  and  was 
made  in  those  cases  in  which  tbe  same  er- 
ror was  complained  of  as  is  complained  of  in 
this  case.  Lemasters  ▼.  Southern  Pacific 
Co.,  131  Cal.  105,  108.  68  Pac.  128:  Rathbun 
V.  White,  157  Cal.  248,  263,  107  Pac.  309; 
Pierce  v.  United  Gas  &  Electric  Co.,  161  CaL 
176,  184-187,  118  Pac.  700;  Tognazzlnl  y. 
Freeman,  18  Cal.  App.  468,  472-473,  123  Pac. 
540.  As  tbe  Supreme  Court  said  in  Rathbun 
V.  White,  157  Cal.  at  page  253,  107  Pac.  311 : 

"Nor  was  the  vice  of  the  instruction  cured  by 
the  general  direction  that  plaintiff  must  estab- 
lish every  material  allegation  of  the  complaint 
by  a  preponderance  of  the  testimony.  This  pro- 
duced, at  most,  a  hopeless  conflict  between  the 
various  instructions.  The  different  deelarationa 
of  the  court  were  not  capable  of  being  harmo- 
nised.   In  such  case  it  is  impossible  to  deter- 
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mine  which  of  the  conflictinf  mles  presented  to 
them  was  followed  by  the  jnry  and  the  error  in 
any  of  the  instructions  most  be  deemed  prejn- 
didaL  Estate  of  Cunningham,  52  Cal.  46S; 
Sappenfield  t.  Main  St.  R.  B.  Co.,  91  CaL  48 
(27  Pac.  600)." 

The  reepondent  attempts  to  distinguiBta  the 
Pierce  Case  by  calling  attention  to  the  fact 
that  there  were  two  children  involved.  How- 
ever, the  most  cursory  examination  of  the' 
case  abows  that  the  inatmctlon  complained 
of,  and  which  was  held  to  be  prejudicially  er- 
roneons,  was  faolty,  not  because  of  the  num< 
ber  that  had  been  Injured,  but  by  reason  of 
tlie  fact  that  the  instruction  took  from  the 
Jury  material  facts  pertinent  to  the  issues 
on  trial.  The  respondent  attempts  to  dis- 
tinguish the  Killelea  Case  by  pointing  out 
that  in  that  case  the  court  "recited  the  evi- 
dence and  virtually  told  the  jury  that,  if 
tiiey  found  the  evidence  was  true,  then  I 
diarge  yon  tliat  the  defendant  is  guilty  of 
negUgence  and  plaintUf  is  entitled  to  a  ver- 
dict"* True,  but  the  instructions  complained 
of  in  this  case  did  the  same  thing.  The  trial 
court  recited  merely  the  evidence  of  the  de- 
fendant's negligence,  and  the  jury  was  di- 
rected that  if  they  found  that  the  defendant 
was  so  negligent  that  then,  and  In  tliat  event, 
It  should  return  a  verdict  in  favor  of  the 
plaintiff,  and,  in  so  doing,  the  case  of  the 
plaintlfr  on  the  issue  of  contributory  negli- 
gence was  entirely  ignored. 

In  what  we  have  said  above  we  are  not 
to  1>e  understood  as  holding  that  either  in- 
struction was  a  sound  proposition  of  law  In 
all  other  respects. 

The  appellant  complains  of  another  In- 
stmctkm  whidi  is  as  follows : 

"If  yon  find  that  the  mother  of  said  diOd 
permitted  the  child  to  go  upon  the  street  in 
front  of  the  house  and  across  the  street  there- 
from, and  that  she  made  frequeut  trips  to  the 
window  to  watch  said  child,  and  if  you  find  that 
she  exerdsed  reasonable  care  in  that  regard, 
and  that  during  one  of  the  intervals  of  time 
between  the  mother  going  to  the  window,  the 
said  diiid  wandered  away  from  where  he  had 
been  playing,  and  that  the  interval  of  time  was 
not  longer  than  that  which  would  be  ordinarily 
permitted  by  an  ordinarily  prudent  person  under 
the  same  drcnmstances,  then  contributory  neg- 
ligence cannot  be  imputed  to  the  parents." 

The  appellant  says  that  said  instruction 
violates  section  19,  art  6,  of  the  state  Con- 
stitution, which  provides  that  Judges  shall 
not  diarge  Juries  with  respect  to  matters  of 
fact  and  that  it  tools  from  the  Jury  the  ques- 
tion of  ordinary  care.  The  appellant  also 
contends  that  the  Instruction  states  in  effect 
that  watching  a  child  at  intervals  constitutes 
reasonable  care.  In  reply  to  this  critidBm, 
the  respondent  claims  that  the  Instruction 
partlcalarly  defines  the  meaning  of  ordinary 
care,  and  instructs  the  Jury  that  if  they  find 
ttiat  the  parent  or  parents,  of  the  child,  did 
use  ordinary  care,  then,  so  far  as  the  par- 
ents, or  custodians,  of  the  child  are  con- 


cerned, they  cannot  be  held  guilty  of  con- 
tributory negligence.  We  will  not  attempt 
to  answer  the  objectiops  made  by  the  appe- 
lant A  brief  reading  of  the  instruction 
and  of  respondent's  explanation  thereof,  Ixith 
show  that  the  instruction,  attempts  to  define 
ordinary  care.  Both  show  that  the  defini- 
tion as  tendered  is  to  the  effect  that  ordinary 
care  Is  reasonable  care.  However,  as  rea- 
sonable and  ordinary  are  Interchangeable  ex- 
pressions, the  definition  does  not  carry  us 
forward.  We  will  not  attempt  to  frame  a 
full  instruction  on  the  subject  and  are  not 
to  be  understood  as  attempting  to  do  so. 
However,  we  call  attention  at  this  time  to 
tlie  fact  that  as  an  instruction  pertinent  to 
the  particular  facts  of  this  particular  case 
the  instruction  omits  many  pertinent  mat- 
ters. It  does  not  state  the  age  of  the  de- 
ceased child,  whether  the  diild  was  allowed 
to  go  out  of  the  house  attended  or  imat- 
tended,  whether  the  house  is  in  a  thickly 
populated  neighborhood,  or  whether  the 
street  and  adjacent  streets  are  slightly 
traveled  or  busy  thoroughfares,  nor  does 
it  state  what  is  meant  by  frequent  trips  to 
the  window.  Neither  does  it  state  whether 
the  windows  were  opened  or  dosed,  and 
whether  the  mother  was  possessed  of  good 
bearing  or  was  very  deaf.  It  seems  unneces- 
sary for  us  to  do  more  than  to  mention  the 
foregoing  as  being  elements  that  would  enter 
into  the  mind  of  a  reasonably  careful  mother 
as  quieting  her  mind  with  referotoe  to  the 
welfare  of  her  dilld.  It  is  also  quite  dear 
tliat  a  material  diange  or  addition  of  any 
one  of  the  foregoing  elements  might  cause 
any  Jury  to  take  a  dlffo^it  view  of  the 
matter. 

[4]  The  appellant  complains  because  the 
court  instructed  the  Jury  on  the  last  clear 
chance  doctrine.  In  this  behalf  the  aptiel- 
lant  quotes  the  testimony  of  the  gripman  to 
the  effect  that  after  he  saw  the  child  in  a 
place  of  danger  that  then  he  stopped  the  car 
as  quickly  as  he  could.  The  respondent  re- 
plies by  pointing  to  the  record  and  showing 
that  tbe  respondent  called  two  experienced 
railroad  men  who  testified  that  the  car  was 
not  stopped  as  soon  as  it  could  have  Iieen. 
Under  these  drcnmstances,  we  think  that 
the  trial  court  did  not  err  in  instructing  the 
jury  on  the  doctrine  of  the  last  clear  chance. 
There  was  a  confiict  in  the  evidence,  and  the 
jury  were  entitled  to  be  advised  as  to  the 
law  and  then  to  believe  the  plaintiff's  witness, 
or  witnesses,  or  to  l>eUeve  the  defendant's 
witness. 

The  appellant  asserts  that  the  verdict  of 
12,500  was  excessive.  In  view  of  what  has 
beeaa  said  above,  we  think  it  Is  unnecessary 
for  us  to  pass  on  that  point.  A  new  trl^ 
must  be  had,  and  it  should  be  left  to  the  Jury 
under  appropriate  instructions  to  determine 
the  amount  without  being  hampered  In  any 
respect  by  the  opinion  of  this  court 

After  the  above  was  written,  the  respond- 
tut  filed  a  petition  for  a  rehearing,  and  in 
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that  petition  set  fortb  that  the  father  was 
In  no  manner  responsible  for  the  acts  of 
omission  on  the  part  of  the  mother,  and  that 
therefore  the  Instruction  on  the  subject  of 
the  mother's  contributory  negligence  was  not 
pertinent  because  the  father  is  maintaining 
this  action.  These  matters  had  not  been 
touched  on  theretofore  by  counsel,  and,  for 
the  purix)se  of  giving  the  question  a  full  con- 
sideration, the  court  granted  a  rehearing. 
In  this  state  a  father  may  maintain  an  ac- 
tion for  an  injury  to,  or  the  death  of,  a  minor 
child.  Code  Civ.  Proc  i  376.  The  mother, 
having  an  interest  in  the  subject  of  the  ac- 
tion, and  in  obtaining  the  relief  demanded, 
may  t>e  Joined  as  a  plaintiff.  Code  Civ.  Proc. 
§  378.  The  proceeds  of  a  favorable  Judg- 
ment in  such  an  action  l>ecome  community 
property.  Civ.  Code,  It  163,  164,  and  687. 
The  father  and  mother  of  a  legitimate  un- 
married minor  child  are  equally  entitled  to 
its  custody,  services,  and  earnings.  Civ. 
Code,  I  197.  And,  nnder  the  law  of  this 
state,  when  a  right  Is  created  in  favor  of 
several  persons,  it  is  presumed  to  be  Joint 
oAi  not  several.  This  presumption  in  the 
case  of  a  right  can  loe  overcome  only  by  ex- 
press words  to  the  contrary.  Civ.  Code,  S 
1431.  Such  an  action  as  the  instant  case  did 
not  exist  at  common  law  and  is  purely  stat- 
utory. Bond  ▼.  United  Railroads,  169  Cal. 
270,  276,  113  Pac.  366,  48  L.  K.  A.  (N.  S.)  687, 
Ann.  Cas.  1912C,  60.  If  a  judgment  for  dam- 
ages is  recovered,  the  proceeds  do  not  belong 
to  the  estate  of  the  decedent  and  are  not 
liable  for  the  decedent's  debts.  The  recovery 
is  for  the  injury  Inflicted  upon  the  plaintiff 
personally  and  not  for  injuries  inflicted  up- 
on the  decedent  Redfleld  v.  Oalcland  C.  S. 
By.  Co.,  110  Cal.  277,  290,  42  Pac.  822,  1063. 
It  would  therefore  appear  to  be  the  law  of 
California  th(tt  the  proceeds  of  such  a  Judg- 
ment passed  to  the  surviving  husband  and 
wife,  one  moiety  to  eftch.  It  has  l)een  direct- 
ly held  that  such  is  the  rule  in  other  Ju- 
risdictions. Toner's  Adm'r  v.  South  Coving- 
ton &  C.  St.  Ry.  Co.,  109  Ky.  41,  58  S.  W.  439, 
441.  Actions  for  injuries  to  a  child  are  com- 
monly classified:  (1)  Action  by  the  child;  (2) 
action  by  the  executor  or  administrator  of 
the  child;  and  (3)  action  by  the  parent 
Tbls  case  does  not  fall  in  cass  1,  nor  in  class 
2,  but  does  fall  in  class  3.  In  other  Juris- 
dictions it  has  been  fadd  that  when  the  case 
falls  in  class  3,  and  where  the  statute  vests 
a  common  Joint  interest  in  the  award  in  both 
father  and  mother,  as  does  the  California 
statute,  contributory  negligence  of  the  moth- 
er constitutes  a  defense  in  an  action  by  the 
father  for  the  death  of  a  child  of  tender 
years.  Vlnnette  v.  Northern  P.  R.  Co.,  47 
Wash.  320,  91  Pac.  976,  18  L.  B.  A  (N.  S.) 
828;  Nashville  Lumber  Co.  v.  Busbee,  100 
Ark.  76, 139  S.  W.  301,  38  K  R.  A.  (N.  S.)  764; 
Darbrinsky  v.  Pennsylvania  Co.,  248  Pa.  603, 
94  Atl.  269,  h.  R.  A.  1915E,  781;  Phillips  v. 
Denver  City  Tramway  Co.,  53  Colo.  458,  128 
Tac.  460,  Ann.  Cas.  1914B,  29;   Euchler  r. 


Milwaulcee  Blec.  R.,  etc.,  Co.,  157  Wis.  107, 
146  N.  W.  1133,  Ann.  Cas.  1916A.  891.  In 
California  the  earnings  of  the  wife  and  the 
earnings  of  the  husband  are  both  community 
property,  and  the  contributory  negligence  of 
the  husband  may  be  set  forth  as  a  defense 
in  an  action  by  him  to  recover  damages  for  an 
injury  sustained  by  the  wife.  Basler  v.  Sacra- 
mento Gas  &  Elec.  Co.,  158  Cal.  514,  618,  111 
Pac.  530,  Ann.  Cas.  1912A,  642.  The  statute 
malies  no  distinction  between  the  case  last 
cited  and  the  instant  case,  and  we  tliinlc  tliat 
we  are  controlled  by  the  doctrine  declared  in 
the  Basler  Case  and  for  the  reasons  tliere 
stated.  The  respondent  calls  to  our  attrition 
the  case  entitled  Atlanta,  etc.,  Ry.  Co,  v.  Qra- 
vitt,  93  Oa.  369,  20  S.  Bw  550,  2Q  U  R.  A.  653, 
44  Am.  St  Rep.  145.  That  decision  discloses 
that  it  was  based  on  a  special  statute  then 
in  force  in  the  state  of  Georgia.  Respondent 
also  relies  on  the  case  entitled  Macdonald  v. 
O'Reilly,  45  Or.  589,  78  Pac.  753.  That  case 
Is  not  helpful.  In  the  state  of  Oregon  the 
father  is  the  sole  heir  of  a  deceased  minor 
child.  B.  &  C.  Ann.  Codes,  §{  5577  and  5578. 
Such  a  suit  as  the  instant  case  is  provided 
by  statute,  but  it  mnst  be  maintained  by  the 
representative  of  the  decedent  and  the  pro- 
ceeds become  a  part  of  and  are  administered 
ui>on  the  same  as  other  personal  property. 
B.  &  C.  Ann.  Codes,  |  381.  The  OregMi  court 
was  therefore  logical  in  holding  that  the 
father  was  not  cliargeable  with  tlie  negli- 
gence of  the  mother. 
The  Judgment  is  reversed. 

We  concur :  lANGDON,  P.  J.;  NOURSE,  J. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Hearing. 

PER  CURIAM.  [1-7]  We  approve  of  that 
portion  of  the  opinion  holding  that  the  pro- 
ceeds of  the  Judgment  in  favor  of  the  father 
is  community  property,  but  we  disapprove  of 
that  portion  of  the  opinion  to  the  effect  that 
the  proceeds  of  the  Judgment  pass  to  the 
parents,  one-half  to  each.  The  contributory 
negligence  of  the  mother  is  a  defense  to  the 
action  on  I)ehalf  of  the  community  to  recover 
for  the  death  of  the  child,  not  because  of 
her  interest  in  the  community  property,  but 
because  in  caring  for  the  child  she  repre- 
sents and  acts  for  the  communis  and  for  the 
husband  as  the  head  of  the  community,  and 
her  negligence  in  caring  for  the  child  is  the 
negligence  of  the  husband.  We  agree  with 
the  balance  of  the  opinion  of  the  District 
Court  of  Appeal,  but  think  that  a  general 
definition  of  negligence  would  be  a  sufficient 
guide  to  the  Jury  in  determining  whether  or 
not  the  mother  was  guilty  of  negligence  un- 
der the  evidence. 

Transfer  denied. 

SHAW,  O.  X,  and  WILBUR,  LENNON, 
SLOANB,  and  SHURTLEFF,  JJ.,  concur. 

LAWLOR,  J.,  voted  for  a  hearing  in  this 
court 
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BROWN.     (Civ.  4249.) 


(District  Comt  of  Appeid,  First  District,  Divl 
sion  2,  California.    AprU  11,  1922.) 


Appeal   and  error  «=s>347 (2) —Appeal  taiien 
■ore  than  30  days  after  entry  of  order  deny- 
ing new  trial  In.  minutes  is  too  late. 
Under  Code   Civ.   Proc.  i  939,  permitting 
appeal  to  be  talcen  within  30  days  after  entry 
of  the  order  determining  a  motion  for  a  new 
trial,  a  notice  of  appeal  filed  more   than  30 
days  after  the  entry  of  the  order  in  the  minutes 
of  the  court  was  too  late,  though  within  30 
days  after  the  entry  in  the  register  of  actions. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franciso;  James  11.  Troatt, 
Judge. 

Action  by  Panllne  Pflug  against  Julius  B. 
Brown.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss. 
Appeal  dismissed. 

Kldn,  Clarke  &  Gerlack,  of  San  Francisco, 
for  appellant 

Wm.  J.  Hayes,  of  Oakland,  for  respondent 

IiANGDON,  P.  J.  This  is  a  motion  to  dis- 
miss an  appeal  upon  the  ground  that  it  was 
not  taken  within  the  time  prescrll>ed  by  sec- 
tiim  939  of  the  Code  of  Civil  -  Procedure. 
Said  motion  is  supported  by  a  certificate  of 
the  clerk  of  the  superior  court  showing  that 
a  Judgment  herein  was  rendered  in  favor  of 
plaintiff  on  November  10,  1921;  that  on 
November  17,  1921,  defendant  served  and 
filed  a  notice  of  intention  to  move  for  a  new 
trial;  that  on  November  26,  1921,  said  de- 
fendant filed  a  bond  on  appeal  in  due  form ; 
that  said  motion  for  a  new  trial  was  heard 
on  January  6,  1922,  and  denied ;  that  the  fol- 
lowing entry  appears  in  the  minutes  of  said 
conrt  under  date  of  January  6,  1922 : 

"No.  113527.  Pauline  Pflug  v.  Julius  B. 
Brown.  In  this  action,  the  motion  for  a  new 
trial  came  on  regularly  this  day  to.be  heard, 
and,  after  argument  by  counsel  for  respective 
parties,  it  is  ordered  that  said  motion  be,  and 
tiie  same  is  hereby,  denied." 

The  certificate  of  said  clerk  further  states 
that  on  February  27,  1922,  defendant  filed  a 
written  notice  of  appeal  from  said  judgment 

It  is  apparent  from  the  foregoing  recital 
of  facts  that  the  notice  of  appeal  was  filed 
too  late,  having  been  filed  more  than  30  days 
"after  esitry  in  the  trial  court  of  the  order 
determining"  the  motion  for  a  new  trial. 

Upon  the  hearing  before  this  court  of  the 
motion  to  dismiss  the  appeal,  appellant' op- 
posed the  same  urging  that  there  was  no 
showing  made  by  respondent  that  the  notice 
of  appeal  had  been  filed  more  than  30  days 
after  the  entry  in  the  register  of  actions  of 
the  denial  of  said  motion  for  a  new  trial. 
It  was  contended  that  sectiui  939  of  the 


VIAU  V.  VIAU  39 

(S«7  P.) 

Code  ot  Civil  Procedure  contemplates  sueh 
an  entry  in  the  register  of  actions,  and  not 
In  the  minutes  of  the  court  We  are  cited 
to  no  authorities  in  support  of  this  position, 
and  we  think  it  is  without  merit 

Upon  the  face  of  the  record  presented  to 
this  court,  the  appeal  was  not  taken  in 
time. 

to    dismiss 


The    motion 
granted. 

We    concur : 
VANT,  J. 


the    appeal    is 


NOUBSB,    J.;    6TDRTB- 


VIAU  V.  VIAU. 


(57  Cal.  App.  tet 
(Civ.  4130,  8.  F.  9920.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  March  14,  1922.  Hearing 
Denied  by  Supreme  Court  May  11,  1922.) 

1.  Pleading  $=>9— Unnecessary  to  allege  ia 
h2eo  verba  that  consideration  of  promise  to 
be  speoifloaily  enforced  was  adequate  where 
facts  are  alleged. 

It  is  unnecessary  to  allege  in  htee  verba 
that  the  consideration  for  the  promise  sought 
to  be  specifically  enforced  was  adequate,  and' 
that  the  contract  was  just  and  equitable,  where 
sufficient  facts  are  alleged  from  which  a  conrt 
of  equity  can  see  that  these  elements  exist 

2.  Frauds,  statute  of  <$=»I29(3)— Working  on 
farm  In  partial  execution  of  oontraet  not  part 
perform  anoe. 

The  fact  that  the  purchaser  worked  on  the 
land  in  partial  execution  of  an  oral  contract  to 
convey  did  not  furnish  the  part  performance 
required  to  withdraw  the  case  from  the  strin- 
gency of  the  rule  requiring  the  contract  to  be 
in  writing;  the  purchaser  never  having  been 
given  possession. 

3.  Limitation  of  notions  <s=>36(4)— Delay  la 
suit  for  specific  performance  within  statute. 

Where  the  compltunt  in  an  action  for  spe- 
cific performance  alleged  that  defendant  re- 
pudiated the  contract  and  refused  to  perform 
in  March,  1916^  and  the  action  was  not 
brought  tmtil  February,  1920,  under  Code 
Civ.  Proc.  {  339,  subd.  1,  the  action  was  barred. 

4.  Trusts  i@=395— Fraudulently  procuring  sery. 
Ices  in  consideration  of  oral  contract  to  con- 
vey held  not  to  create  trust  In  land. 

In  view  of  Civ.  Code,  {  847,  providing  that 
the  only  trusts  in  relation  to  real  property  are 
those  enumerated  under  title  4  and  section 
2217,  declaring  that  an  Involuntary  trust  is  one 
which  is  created  by  operation  of  law,  and  sec- 
tion 2224,  providing  that  one  who  gains  a 
thing  by  fraud,  etc.,  the  violation  of  a  trust 
or  other  wrongful  act  iB>  unless  he  has  some 
other  or  better  right  thereto,  an  involuntary 
trustee  of  the  thing  gained  for  the  person  who 
otherwise  would  have  had  it,  the  fact  ^hat  oral 
promises  by  defendant  to  convey  land  were 
made  in  bad  faith  and  were  false  and  were 
to  deceive  plaintiff  and  to  receive  the  fmits 
of  bis  labor  through  fraud  did  not  create  a 
trust,  as  the  thing  gained  by  the  alleged  fraud 
was  plaintiff's  labor,  and  not  title  to  the  land. 
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5.  Trnsts  «=»I7,  (8(3),  38— Defendant  not 
made  a  trustee  of  an  expreso  tnist  py  her 
dedaratlofls. 

The  contention  that  the  owner  by  telling 
plaintiff  to  take  die  land,  bat  she  woi^d  never 
give  him  a  deed  to  it,  created  a  tmst,  was 
without  merit,  Cir.  Code,  {  852,  repairing  such 
trust  to  be  in  writing,  and  section  2222  requir- 
ing, in  order  to  create,  aa  to  the  trustee,  a  Tol- 
nntary  trust,  that  the  trustee  must  have  used 
such  language  in  writing  as  would  indicate  with 
certainty  her  acceptance  of  the  trust  made  up- 
on sufficient  consideration  of  its  existence. 

On  Hearing  in  Supreme  Court 

6.  Speotflo  perforManca  <S=s>49(2)— laadoqiacy 
of  coaslderatlon  not  made  good  by  love  aid 

affection. 
In   suits   for   spedfie   performance,   inade- 
quacy of  consideration  shown  by  the  evidence 
cannot  be  made  good  by  consideration  of  love 
and  atCection. 

Appeal  from  Superior  Court,  Fresno  Ooim- 
tr;   M.  F.  McCormick,  Judge. 

Action  to  comitel  Q)ecific  pwfonnance  by 
.Will  Vlan  against  Benjamin  H.  Viao,  admin- 
istrator of  the  estate  of  Mary  H.  Vina,  de- 
ceased. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Berersed. 

Edgar  S.  Tan  Meter,  G.  EL  Bonestell,  C.  M. 
Osias,  and  George  Cosgrave,  all  of  Fresno, 
for  appellant. 

Gallaher  &  Simpson,  Bay  W,  Hays,  and 
Ben  H.  JobBSon,  all  of  Fresno,  Itor  respond' 
ent 

liANGDON,  P.  J.  Tbis  Is  an  appeal  by  the 
defendant,  as  administrator  of  the  estate  of 
Mary  H.  Viau,  deceased,  from  a  Judgment 
entered  in  favor  of  the  plalntift,  wbo  was  the 
son  of  said  deceased. 

The  complaint  alleges  on  January  2,  1903, 
Mary  Viau,  now  deceased,  acquired  title  to 
lots  14  and  15,  according  to  the  plat  of 
Orangedale,  county  of  Fresno,  CaL,  and  at 
said  time  said  property  was  wholly  unim- 
pcoved  except  8  acres  planted  to  young  vines; 
that  Mary  Viau  was  the  mother  of  plaintiff. 
Will  Viau,  and  at  the  time  she  acquired  title 
to  said  property  and  on  other  occasions 
tbereaf  ter  she  promised  that,  If  the  plaintiff 
would  remain  with  her  and  assist  in  the 
planting  and  Improvnnent  of  said  property 
and  other  property  then  owned  by  said  Mary 
Viau,  she  would  give  said  plaintiff  the  north 
20  acres  of  lots  14  and  15;  that  plaintiff 
weat  on  said  property  in  January,  1903,  and 
remained  there  continuously,  supervising  and 
managing  and  planting  and  improving  said 
property  and  woridng  on  said  land  until 
April,  iei8;  that  frequently  during  said  time 
he  bad  opportunities  to  mgage  In  other  busi- 
ness undertakings,  but  was  dissuaded  from  so 
doing  by  his  mother's  promise  that,  when  the 
property  was  Improved,  he  should  have  the 


said  20  acres  of  land;  that  from  January, 
1903,  to  April,  1918,  the  plaintiff,  having  con- 
fidence in  the  representations  and  promises 
of  the  said  Mary  Viau  and  relying  upon  the 
same,  and  solely  and  only  by  reason  thereof, 
devoted  his  entire  time  and  attention  to  the 
iViprovement  of  the  property  above  described, 
and  other  property  owned  by  said  Mary  Vlan, 
and  during  all  of  said  time  worked  his  own 
horses  on  the  said  property  for  the  improve- 
ment thereof,  and  for  the  benefit  and  im- 
provement of  other  property  owned  and  i>os- 
sessed  by  defendant ;  and  the  promises  made 
by  said  Mary  Viau  were  made  in  bad  faith 
and  were  false,  and  were  made  with  intent 
to  deceive  and  did  deceive  said  plaintiff; 
that  said  land  was  completely  planted  and 
improved  by  March,  1915 ;  that  plaintiff  then 
demanded  of  his  mother  a  good  and  sufficient 
deed  to  said  20  acres,  but  said  Mary  Vlan 
at  that  time  refused  to  give  a  deed  to  plain- 
tiff; that  Mary  Viau  now  claims  to  own  the 
whole  of  said  20  acres  and  repudiates  said 
trust  and  denies  that  plaintiff  has  any  in- 
terest In  said  property;  that  said  property 
Is  of  the  value  of  $20,000. 

Plaintiff  prayed  for  a  decree  adjudging  him 
to  be  the  owner  of  said  20  acres  of  land  and 
directing  Mary  Viau  to  convey  the  same  to 
him. 

The  action'  was  originally  commenced 
against  Mary  Viau  during  her  lifetime,  and 
during  Its  pendency  she  died,  and  the  ad- 
ministrator of  her  estate  was  substituted  in 
her  place  and  stead.  Mary  Viau  answered 
the  complaint  She  denied  ever  making  the 
alleged  promise  to  plaintiff;  denied  that  be 
ever  remained  continuously  on  the  property 
or  that  he  supervised,  managed,  or  Improved 
any  portion  thereof;  denied  that  plaintiff 
was  ever  dissuaded  by  her  from  ottering  in- 
to any  business  undertaking  whatsoever  or 
that  any  promises  were  made  by  her  to  him 
regarding  the  land.  Defendant  also  alleged 
that  plaintiff  had  done  certain  work  upon  the 
land  in  common  with  his  three  brothers,  and 
that  such  work  was  done  by  him  In  consid- 
eration of  bis  being  cared  for  and  partial- 
ly supported  by  defendant;  denied  that 
plaintiff  at  any  time  by  reason  of  any  prom- 
ise or  representation  of  hers  devoted  any 
portion  of  his  time  or  attention  to  the  im- 
provement of  the  land  described,  or  ever 
worked  any  horses  belonging  to  himself  or 
did  any  otiier  work  upon  the  property. 

The  trial  court  found  that  the  allegations 
of  the  complaint  were  true,  and  that  said 
Mary  Viau  did,  during  her  lifetime,  claim  to 
own  the  whole  of  the  20  acres  described  In 
the  complaint,  and  did  repudiate  the  trust  set 
forth  in  said  complaint,  and  did  deny  that 
plaintiff  had  any  Interest  in  said  property; 
that  the  allegations  of  the  answer  were  un- 
true; that  plaintiff  was  deprived  of  the  use 
and  occupation  of  the  premises  fcnr  the  years 
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1916,  1917, 1918,  and  1919 ;  tbat  the  value  of   the  complaint  does  not  show  facta  from  which 
said  use  and  occupation  for  said  period  of 


time  was  $8,900.  The  judgment  decreed  that 
the  plalntur  was  the  owner  of  said  20  acres 
and  directed  the  administrator  to  convey  the 
same  to  him  and  gave  Judgment  for  plaintiff 
for  $8,900. 

The  record  reveals  that  the  Yian  family 
consisted  of  the  mother,  father,  and  sevm 
children,  fonr  of  whom  were  boys.  At  the 
time  the  alleged  promise  was  made  to  plain- 
tiff in  1003,  he  was  of  the  age  of  23  years, 
and  was  living  at  the  family  home  with  bis 
brothers  and  sisters.  Three  of  the  brothers 
worked  on  the  property,  more  or  less,  during 
tiiese  years,  and  it  certainly  cannot  be-  said 
from  a  reading  of  the  entire  record  that 
the  plaintlfr  contrlbnted  more  of  bis  time 
and  labor  than  did  the  other  .brothers.  He 
was  the  eldest  son,  and,  naturally,  assumed 
some  of  the  responsibility  about  the  property, 
especially  as  his  mother  and  father  separated 
after  the  property  was  acquired,  and  this 
forced  the  mother  to  look  more  to  her  scms. 
However,  a  detailed  discussion  of  the  evi- 
dence in  the  present  case  is  entirely  futile, 
as  the  appeal  presents  to  this  court  merely 
questions  of  law. 

It  is  contended  by  the  appellant  that  the 
elements  necessary  to  support  a  decree  of 
spedflc  performance  of  an  oral  contract  for 
lie  conveyance  of  land  are  neither  pleaded 
nor  proven,  and  therefore  the  complaint  does 
not  state  a  cause  of  action  nor  the  proof 
warrant  the  Judgment  entered. 

The  complaint  is  totally  lacking  in  any  al- 
legation that  the  consideration  received  by 
the  defaidant  was  adequate  or  that  the  con- 
tract as  to  her  was  Just  and  equitable.  Re- 
liance Is  placed  upon  the  case  of  O'Hara  v. 
Wattson,  172  Cal.  625,  157  Pac.  608,  wherein 
it  is  said: 

"The  cross-complaint  will  be  scanned  in  vain 
to  discover  therein  any  allegation  of  the  ade- 
quacy of  the  consideration  moving  from  de- 
fendant to  plaintiff's  intestate  or  of  the  just- 
ness and  reasonableness  of  the  contract.  Tet 
from  the  early  case  of  Brack  v.  Tucker,  42  Cal. 
S46,  consistently  down  it  has  been  uniformly 
held  that  such  averments  are  essential  to  a 
food  pleading  in  eqnity  for  specific  perform- 
ance. Only  a  few  of  these  cases  need  be  cited: 
CSt.  Code,  8  3391;  StQes  T.  Cain,  184  Cal.  170, 
«8  Pac.  231;  White  v.  Sage,  149  Cal.  613,  616, 
87  Pac.  193;  Kaiser  v.  Barron,  153  Oal.  788, 
98  Pac  806;  Joyce  v.  Tomasfaii,  168  Cal.  234, 
238.  142  Pac.  67;  Yonng  v.  Mathew  Turner  Co., 
168  Cal.  671,  143  Pac.  1029." 

[1]  While  it  Is  true  that  it  Is  unnecessary 
to  allege  in  luec  verba  .that  the  consideration 
for  the  promise  sought  to  be  specifically  en- 
forced was  adequate,  and  that  the  contract 
was  just  and  equitable,  where  sufficient  facts 
are  alleged  from  which  a  court  of  equity  can 
see  that  these  el«nents  exist  (Stiles  v.  Cain, 
134  Cat  170,  66  Pa&  231;  White  v.  Sage, 
149  CnL  616,  87  Pac.  183),  In  the  present  case 


the  court  could  make  such  deductions.  It 
alleges  that  the  property  is  worth  $20,000. 
What  the  value  of  farm  labor  was  .during  the 
years  from  1903  to  1916  is  not  alleged  and 
is  not  in  evidence;  and  it  is  also  clear  from 
the  evidence  that  the  plaintiff  did  not  work 
on  the  ranch  continuously  during  these  years, 
but  it  appears  that  he  was  away  on  several 
occasions,  that  he  was  ill  part  of  the  time, 
and  that  he  did  engage  in  other  business 
enterprises  during  part  of  the  time  he  was 
at  the  property.  The  trial  court  did  not  find 
that  the  consideration  for  the  alleged  prom- 
ise of  Mary  H.  Yian  was  adequate,  or  that 
the  contract  was,  as  to  her.  Just  and  equi- 
table. Inadequacy  of  condderation  shown 
by  the  evidence  cannot  be  made  good  by  con- 
siderations of  love  and  affection.  O'Hara  v. 
Wattson,  172  Gal.  at  page  637,  157  Pac.  610. 
In  the  last-cited  case  the  meaning  of  section 
3391  of  our  Civil  Code  was  carefully  dis- 
cussed, and  it  was  decided  that  it  is  "beyond 
the  reach  of  successful  argument  that  the 
laws  of  the  state  of  Oftlifomia  declare  to  its 
courts  of  equity  that  they  shall  deny  the 
equitable  lAlet  of  specific  performance  when 
they  find  an  inadequacy  of  price  standing 
alone.  Such  has  been  the  universal  rule  of 
decision  in  this  state.  •  •  •"  Bespond- 
ent  contends,  however,  that  the  present  case 
falls  within  the  rule  of  Flelschman  v.  Woods, 
136  Cal.  256,  67  Pac.  276,  and  that  the  court 
win  not  attempt  to  place  a  money  value  up- 
on the  personal  services  of  the  respondent, 
but  will  presume  that  a  breach  of  an  agree- 
ment to  transfer  real  property  cannot  be 
adequately  relieved  by  pecuniary  compensa- 
tion. However  tbat  may  be  in  the  present 
case,  we  are  not  called  upon  to  decide  the 
qaestlon,  because,  if  the  action  is  to  be  re- 
garded as  one  for  specific  performance  of  an 
oral  contract  to  convey  land,  it  would  seem 
that  there  is  not  only  the  objection  to  the 
pleadings  and  proof  above  discussed,  but  also 
the  further  objection  that  such  a  contract  as 
is  here  sought  to  be  enforced  is  within  the 
purview  of  the  statute  of  frauds. 

[2]  The  fact  that  plaintiff  worked  upon  the 
land  in  partial  execution  of  the  oral  con- 
tract does  not  furnish  the  part  performance 
required  to  withdraw  the  case  from  the  strin- 
gency of  the  rule  requiring  such  a  contract 
to  be  in  writing.  Davis  v.  Judson,  159  CaL 
181, 132,  113  Pac.  147;  Woemer  v.  Woemer, 
171  Cal.  298,  300,  162  Pac.  919.  The  plaintiff 
was  never  given  possession  of  the  land.  Mary 
H.  Yian  held  possession  of  the  same  until 
after  the  filing  of  the  present  action,  and 
plaintiff  resided  with  her  tn  her  home,  to- 
gether with  her  other  children. 

[3]  It  is  also  contended  by  appellant — and 
this  we  think  is  a  decisive  attack  upon  the 
judgment — that  the  trial  court  should  have 
sustained  the  demurrer  to  the  complaint  up- 
on the  ground  that  the  action  was  barred  by 
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the  statnte  of  IlmltationB  applicable  thereto. 
Section  339,  subd.  1,  CJode  Civ.  Proc. ;  Lowell 
T.  Kier,  60  Cal.  646.  The  complaint  alleged 
that  Mary.  Ylau  repudiated  the  contract  and 
refused  to  perform  the  same  in  March,  1916, 
and  this  action  was  not  brought  until  Feb- 
ruary, 1920.  This  objection  is  fatal  to  the 
Judgment  if  the  action  be  considered  as  one 
for  specific  performance.  However,  respond- 
ent meets  It  and  the  other  contentions  of 
appellant  by  contending  that  the  action  is 
one  to  enforce  a  trust,  and  that,  under  the 
findings  of  the  court,  the  property  was 
cliarged  with  a  constructive  trust  in  favor 
of  plalntilf,  and  that  constructive  trusts  fas- 
tened upon  the  conscience  of  a  party  are  net 
within  the  statute  of  frauds.  Kimball  v. 
Tripp,  136  Oal.  631,  69  Pac.  428;  Hayne  v, 
Hermann,  97  Cal.  259,  82  Pac  171.  It  is 
Stated  in  the  supplemental  brief  of  respond- 
ent that  the  case  is.  in  no  sense  an  action 
for  specific  performance,  and  it  is  tacitly  ad- 
mitted that,  unless  the  facts  create  a  trust 
in  the  property  for  the  benefit  of  plaintiff, 
the  Judgment  must  be  reversed,  as  the  ob- 
jections to  the  showing  made  for  specific 
performance  of  an  oral  contract  for  the  con- 
veyance of  land  are  insuperable. 

[4]  We  are  therefore  brought  to  a  consid- 
eration of  this  last  question  as  the  only  real 
one  upon  this  appeal.  Section  847  of  the 
Civil  Code  provides  that  the  only  trusts  in 
relation  to  real  property  in  this  state  are 
those  which  are  enumerated  under  title  4 
of  said  Code.  See,  also,  McCurdy  v.  Otto, 
140  Cal.  48,  51,  73  Pac.  748.  Bespondent  re- 
lies upon  sections  2217  and  2224  of  the  Olvll 
Code.  Section  2217  declares  that  "an  invol- 
untary trust  Is  one  which  Is  created  by  oper- 
ation of  law,"  and  section  2224,  Civil  Code, 
provides  that  "one  who  gains  a  thing  by 
fraud,  accident,  mistake,  undue  influence,  the 
violation  of  a  trust,  or  other  wrongful  act, 
is,  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing 
gained,  for  the  benefit  of  the  person  who 
would  otherwise  have  had  it."  It  is  bis  con- 
tention that,  as  the  trial  court  found  the 
allegations  of  the  complaint  to  l>e  true,  and 
as  the  complaint  alleged  that  the  promises 
made  by  Mary  Viau  were  made  in  bad  faith 
and  were  false  and  were  made  with  intent  on 
the  part  of  said  Mary  Viau  to  deceive  the 
plaintiff,  therefore  Mary  Viau  received  the 
fruits  of  the  labor  of  plaintiff  tnrough  fraud. 
Respondent  then  contends  that  this  consti- 
tutes her  a  trustee  for  him  In  respect  to  the 
land  on  which  the  labor  was  expended.  Such 
a  contention  Is  not  warranted  by  the  lan- 
guage of  the  Code  section  above  referred  to, 
which  provides  that  the  thing  gained  by 
fraud  (in  this  case  plaintiff's  labor,  and  not 
the  title  to  the  land)  shall  be  charged  with  a 
trust  in  favor  of  the  person  from  whom  it 
was  thus  fraudulently  obtained.  The  cases 
cited  by  respondent  In  support  of  his  conten- 
tion are  cases  where  the  real  property  to 


wbldi  the  trust  was  held  to  attach  had  been 
acquired  by  the  legal  holder  by  his  or  her 
own  fraud  or  undue  influence.  The  situa- 
tion in  the  present  case  does  not  create  a 
constructive  trust  attaching  to  the  legal  ti- 
tle of  this  land  under  our  Civil  Code  or  the 
decisions  of  our  courta 

[S]  Upon  the  oral  argument  of  this  cause 
there  was  a  contention  made  by  respondent 
that  Mary  Viau  had  made  herself  the  trus- 
tee of  an  express  trust  by  her  declarations, 
testified  to  by  plaintiff  and  denied  by  Mary 
Viau,  that  "she  told  me  to  take  the  20  acres, 
but  she  would  never  give  me  a  deed  to  It." 
This  contention  is  also  without  merit  There 
are  two  objections  to  it.  In  the  first  place, 
the  trust  contended  for  by  respondent  would 
be  a  voluntary  trust,  as  distinguished  from 
an  Involuntary  trust  created  by  operation  of 
law.  Such  a  trust,  rdating  to  real  property, 
is  required  by  section  852  of  our  Civil  Code 
to  be  In  writing.  Second,  in  order  to  create, 
as  to  the  trustee,  a  voluntary  trust  with  re- 
lation to  real  property,  the  trustee  must  have 
used  such  language  (In  writing)  as  would  "in- 
dicate with  reasonable  certainty  his  accept- 
ance of  the  trust,  or  his  acknowledgment, 
made  upon  sufficient  consideration,  of  its  ex- 
istence." Section  2222,  Civ.  Code.  The 
above-quoted  language  which  idalntiff  testi- 
fled  was  used  by  his  mother  indicates  no 
such  acceptance  or  acknowledgment  with  rea- 
sonable or  any  certainty. 

We  are  unable  to  see  that  the  facts  of  this 
case  raise  either  a  voluntary  or  involuntary 
trust  with  relation  to  real  property  under  the 
law  of  this  state.  The  situation  is  not  within 
sections  2216.  2222,  2223,  or  2224  of  the  ClvU 
Code,  and,  as  stated  before,  there  are  no 
trusts  recognized  in  this  state  except  those 
provided  for  in  the  CSvll  Code. 

The  conclusion  Is  unescapable  that  this 
Judgment  cannot  be  justlfled  if  we  view  the 
action  as  one  for  specific  performance  of  an 
oral  contract  for  the  conveyance  of  real  prop- 
erty, and  assuredly  it  cannot  be  Justified  in 
an  action  to  enforce  the  execution  of  a  trust, 
because  the  facts  do  not  establish  a  trust. 
If  Mary  Viau  breached  any  contract  with  the 
plaintiff,  he  has  an  adequate  remedy  at  law, 
or  he  would  have  had  such  a  remedy  had  he 
pursued  it  in  time,  and,  if  he  has  lost  It  by 
his  own  laches,  that  does  not  afford  a  rea- 
son for  according  him  a  remedy  not  secured 
to  him  by  the  laws  of  this  state. 

The  Judgment  Is  reversed. 


We       concur : 
NOtJRSE,  J. 


STURTBVANT,       J. ; 


Opinion  of  Supreme  Oowrt  In  Bank  denying 
Hearing. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing is  denied. 

[t]  The  opinion  of -the  District  Court  con- 
tAiaa  the  following  statement: 
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"Inadequacy  of  conaidention  shown  by  the 
evidence  cannot  be  made  food  by  considera- 
tions of  lore  and  affection.*' 

In  support  of  tbis  statement  the  opinion 
cites  O'Hara  y.  Wattson,  172  Cal.  at  page 
637,  167  Pac.  608.  The  qnotation  is  made 
from  the  opinion  of  Department  2.  A  rehear- 
ing was  granted  in  that  case  for  the  purpose 
of  modifying  this  statement,  and  the  correct 
rule,  as  the  court  finally  determined  it,  is 
found  In  172  Cal.  at  page  528,  157  Pac.  608, 
in  the  opinion  of  the  court  In  bank. 

SHAW,  C.  J.,  WILBUR,  SI/OANB,  SHtmT. 
LEFF,  and  LAWLOR,  JJ.,  and  BICHABDS, 
Justice  pro  tern.,  concur. 


■<57  Cal.  App.  182) 

MURPHY  V.  MURPHY  «t  ax.     (Civ.  2427.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Ifarch  27,  1922.  Hearing  Denied 
by  Supreme  Court  May  26^  1922.) 

1.  Jodgment  €=3249— Form  of  pleadiag  or  fail- 
■re  to  ask  appropriM*  relief  will  not  foro- 
eioso  a  plaintiff  disclosing  faots  antltllng  to 
soBO  relief. 

The  form  of  the  pleading  or  failure  to  ask 
appropriate  relief  will  not  foreclose  a  plaintiff, 
if,  upon  the  facta  disclosed,  the  plaintiff  ia  en- 
titled to  some  relief. 

2.  Fraudulent  conveyances  «=3226,  263(1)— 
Action  by  Judgment  creditor  to  set  aside 
conveyanoe  held  to  lie;  complaint  held  not 
suffldent  to  warrajit  setting  aside  convey- 
aaoe*  aa  fraudulent. 

Where  a  daughter  obtained  a  judgment 
against  her  father  for  her  maintenance  and 
support,  she  is  entitled,  by  reason  thereof,  to 
maintain  an  action  to  set  aside  a  conveyance 
by  her  father  to  defraud  her  and  to  subject 
such  property  to  the  judgment  lien;  but  mere 
allegations  of  transfers  to  her  stepmother  by 
way  of  gift,  and  of  the  father's  ownership  of 
lota  at  date  of  judgment  sued  on,  and  step- 
mother's purchase  of  home  residence,  without 
alleging  fraudulent  transfer,  ia  insufficient  as 
against  the  stepmother. 

3.  Appeal  and  error  «=3l95— •SutAainiig  de- 
■arrer  t*  oomplaint  witlioat  leave  to  amend 
eaiDot  b«  reviewed  unless  plaintiff  asked  per- 
■Isslon  to  amend. 

To  review  an  ^assignment  that  the  court 
erred  in  sustaining  a  demurrer  to  the  complaint 
without  permission  to  amend,  plaintiff  must 
have  applied  for  permission  to  amend. 

Appeal  from  Superior  Court,  San  Joaquin 
County;    H.  D.  Burroughs,  Judge. 

Action  by  Lnla  Mignon  Murphy  against 
S.  S.  Murphy  and  wife.  From  a  judgment  of 
dismissal  in  favor  of  the  wife,  Alice  K.  Mur- 


Lula  Mignon  Murphy  and  T.  B.  Wbite,  of 
San  Francisco,  for  appellant 

John  R.  Cronln,  of  Stockton,  tor  respond- 
«its. 

BURNETT,  J.  A  general  demurrer  to 
the  complaint  was  interposed  by  the  defend- 
ants, and  it  was  sustained  without  leave  to 
amend  as  to  Alice  K.  Murphy  and  overruled 
as  to  S.  S.  Murphy.  From  the  Judgment  of 
dismissal  in  favor  of  said  Alice  K.  Murtdiy, 
following  the  order  sustaining  her  demurrer, 
the  appeal  has  been  taken.  From  the  com- 
plaint it  appears  that  plaintiff  is  the  daugh- 
ter of  S.  S.  Murphy  by  a  former  marriage; 
that  on  April  26,  1911,  she  obtained  a  judg- 
ment against  him  for  her  maintenance  and 
support  in  the  sum  of  $15  per  month,  and 
that  the  amount  due  under  said  judgment  is 
$930,  as  principal,  and  $179.91  interest  The 
complaint  then  proceeds: 

"That  at  the  time  of  the  filing  of  the  action 
in  said  case  No.  9896  as  per  Exhibit  A  hereto 
attached^  there  stood,  upon  the  official  records 
of  the  above  county,  recorded  in  the  name  of 
stud  defendant  S.  S.  Murphy,  ten  acres  of 
almonds  in  the  Acampo  Orchard  and  nine  lots 
in  the  town  of  Lodi,  all  of  which  said  property 
is  located  in  the  above  county. 

'That  at  said  time  of  fiUng  said  ease  No. 
9896,  said  a  S.  Murphy  received  a  United 
States  pension  of  $12  per  month.  That  since 
said  time  s^d  -pension  has  been  increased  to 
$40  per  month. 

"That  at  said  time  of  filing  said  case  No. 
9896  there  stood  recorded  in  the  name  of  the 
wife  of  said  S.  S.  Murphy,  the  above  Alice  K. 
Murphy,  ten  acres  of  prunes  only. 

"That  after  the  filing  of  the  said  action  in 
case  No.  9896,  the  said  almond  orchard  was  re- 
corded by  deed  of  gift  into  the  name  of  the 
above  Alice  K.  Murphy,  and  lots  Nos.  4  and 
17,  block  7,  Bast  Lodi  addition,  were  recorded 
sold. 

"That  upon  January  5,  1912,  the  time  from 
which  said  judgment  in  said  case  No.  9896  was 
made  final,  there  stood  recorded  in  the  name  of 
the  said  and  above  S.  S.  Murphy  lots  Nos.  1, 
2,  8,  15,  16)  23,  and  24  in  block  7,  East  Lodi 
addition,  town  of  Lodi,  as  per  Book  A,  vol. 
198,  p.  431,  of  the  official  records  of  the  above 
county. 

"That  since  said  time  said  lots  have  been  sold 
and  that  no  other  properties  have  been  pur- 
chased and  recorded  in  the  name  of  S.  S.  Mur- 
phy. 

"That  since  said  time  January  6,  1912,  there 
has  been  purchased  in  the  name  of  the  above 
Alice  K.  Murphy  the  home  residence  of  the 
above  defendants— February  26,  1913,  as  per 
Book  A,  vol.  225,  p.  298^  of  the  records  of  the 
above  county. 

"And  also  ten  additional  acres  of  prunes — 
lot  37  North  Acampo  Orchard  recorded  July  80, 
1912,  in  Book  A,  voL  218,  p.  393.  That  since 
said  time— January  5,  1912— there  baa  been  re- 
corded in  the  name  of  the  ftbove  Alice  E. 
Murphy  a  mortgage  for  $500  against  lots  28 
and  24,  block  7,  Bast  Lodi  addition,  recorded 


phy,  the  plaintiff  appeals.    Affirmed. 
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Uardi  9,  191B,  in  Book  B  at  Mortgages,  No. 
"£14,  p.  186,  official  records  of  abo^e  county. 

"That  as  the  husband  of  the  above  Alice  K. 
Murphy  the  said  above  S.  S.  Murphy  is  entitled 
to  and  enjoys  a  community  share  and  interest 
in  the  income  from  all  of  the  above  properties 
which  now  stand  in  the  name  of  the  above  Alice 
K.  Murphy.  Asd  that  said  community  interest 
in  said  income'  is  subject  to  the  lien  of  the 
judgment  in  the  said  case  No.  9886,  lalu  Mig- 
non  Murphy  t.  S.  S.  Murphy. 

"That  the  properties  above  described  which 
have  been  purchased  in  the  name  of  the  above 
Alice  K.  Murphy  since  the  date  whence  the 
final  judgment  in  the  said  case  No.  9896  com- 
menced, that  is,  January  6,  1912,  and  the  above 
mortgage  recorded  since  said  time  in  the  name 
of  the  above  Alice  K.  Murphy,  are  incumbered 
with  the  lien  of  said  judgment 

"That  said  above  properties  are  incumbered 
vrith  the  lien  of  said  judgment  up  to  the  full 
valuation  of  all  of  the  properties  sold  or  con- 
veyed, as  above  described,  out  of  the  name  of 
-the  ai>ove  S.  S.  Murphy  since  said  January  5, 
1912,  from  which  said  time  above  plaintiff 
holds  final  judgment  against  the  above  S.  S. 
Murphy." 

Hie  prayer  was  for  Judgment  against  each 
of  the  defendants  for  the  amount  due  In  said 
case  No.  9896,  and  that— 

"Said  properties  and  said  interest  in  the  in- 
come as  above  set  forth  be  found  subject  to  the 
lien  «f  the  above  amounts  due  under  said  judg- 
ment, •  *  •  for  attorney's  fees,  for  costs 
of  court  and  for  $15  per  month  pendente  lite." 

II]  No  doabt  appellant  is  right  in  the  con- 
tention that — 

"The  form  of  the  pleading  or  failure  to  ask 
for  appropriate  relief  will  not  foreclose  a  plain- 
tiff if,  upon  the  facts  disclosed,  the  plaintiff  Is 
entitled  to  some  relief."  Walsh  v.  McKeen,  75 
CaL  519,  17  Pae.  673;  Zellner  t.  Wassman  et 
aL,  IM  Cal.  80,  198  Paa  81. 

[2]  It  is  tme,  also*  tliat  plaintiff,  by  rea- 
son of  said  Judgment,  Is  entitled  to  maintain 
an  action  to  set  aside  a  conveyance  made 
by  her  father  to  defraud  her  of  the  fruits  of 
her  Judgment  and  to  subject  to  the  lien  of 
said  Judgment  the  property  thus  fraudulent- 
ly conveyed.  This  is  a  fair  Inference  from 
the  following  cases  cited  by  her:  Jomer  v. 
Murphy,  6  Cal.  App.  434,  92  Pac.  405 ;  Shep- 
pard  y.  Bheppard,  15  Cat.  App.  617,  115  Pac. 
751;  Murray  v.  Murray,  115  CaL  266,  47 
Pac.  37;  Tully  v.  TuUy,il37  Cal.  65,  69  Pac. 
700;  Olopton  r.  Clopton,  162  Cal.  27,  121 
Paa  720.  Many  other  decisions  are  to  the 
same  effect  But  there  is  no  allegation  in 
the  complaint  to  bring  this  case  within  the 
(^leratlon  of  such  principle.  It  does  not  ap- 
pear that  any  conveyance  was  made  with  In- 
tent to  defraud  any  one  or  to  deprive  appel- 
lant of  the  opportunity  to  enforce  her  Judg- 
taeat.  Nor  is>any  fact  alleged  from  which 
it  can  be  inferred  that  any  transfer  to  said 
Alice  K.  Mundiy  was  fraudulent.  As  to  the 
«imond  orchard  there  is  no  allegation.  In- 


deed, of  the  time  when  the  conveyance  waa 
made.  It  does  appear  that  the  deed  was  re- 
corded after  the  filing  of  said  action  in  case 
No.  9896,  but  that  is  unimportant  in  the  ab- 
sence  of  other  allegations.  If  it  may  be  said 
that  the  averment,  "the  said  almond  orchard 
was  recorded  by  deed  of  gift  into  tlie  name 
of  the  above  Alice  K.  Murphy,"  may  be  con- 
strued as  an  affirmation  that  said  orchard 
was  conveyed  to  said  Alice  K.  Murphy  by 
deed  of  gift,  there  is  no  allegation  of  any 
fraudulent  intent  or  that  it  was  executed  in 
contemplation  of  insolvency  or  while  the 
grantor  was  insolvent 

The  succeeding  allegation  as  to  lots  Nos. 
1,  2,  3,  16,  16,  23,  and  24  in  block  7,  East 
Lodl  addition,  etc.,  is  not  connected  In  any 
way  with  Alice  K.  Murphy.  It  does  not  ap- 
pear to  whom  they  were  sold,  but  it  must 
be  assumed  that  they  were  not  sold  to  her 
or  else  the  pleader  would  have  alleged  it. 
Of  course,  if  said  lots  were  owned  by  S.  S. 
Murphy  at  the  time  said  Judgment  was  dock- 
eted and  they  were  not  exempt  from  execu- 
tion, they  would  be  subject  to  the  lim  of 
said  Judgment  for  the  statutory  period  of 
five  years  (section  671,  Code  Civ.  Proc.) ;  but 
the  complaint  herein  was  filed  some  seven 
years  after  the  Judgment  became  final,  and 
there  Is  nothing  in  the  complaint  to  show 
why  Alice  K.  Murphy  should  be  brought  into 
the  case  in  connection  with  them. 

As  to  the  home  residence  and  the  ten  ad- 
ditional acres  of  prunes  piu'chased  "In  the 
name  of  the  above  Alice  K.  Murphy,"  no 
fraud  is  shown,  nor  does  it  appear  that  they 
were  purchased  with  community  funds.  We 
must  assume  that  the  purchase  was  made 
with  her  separate  estate,  and  in  good  faith 
from  a  third  party.  If  the  allegation  "that 
as  the  htisband  of  the  above  Alice  K.  Mur- 
phy  the  said  above  S.  8.  Murphy  is  entitled 
to  and  enjoys  a  (Community  share  and  inter- 
est in  the  Income  from  all  of  the  above  prop- 
erties which  now  stand  in  the  name  of  the 
above  Alice  K.  Murphy"  by  any  possibility 
could  be  considered  as  sufficient  to  show  that 
said  property  was  community  estate  and  sub- 
ject to  execution,  nevertheless,  for  the  rea- 
son already  stated,  the  lien  of  said  Judgment 
had  ceased  to  be  operative,  and  upon  ttiat 
theory  the  complaint  utterly  fails. 

[3]  Appellant  complains  that  fl>e  court 
abused  Its  discretion  in  sustaining  the  de- 
murrer without  permission  to  amend. 

But  the  decisions  in  this  state  are  uniform 
that,  to  make  that  a  subject  of  review  by  an 
appellate  court,  it  must  appear  that  the  par- 
ty against  whom  the  ruling  was  made  has 
applied  to  the  lower  court  for  permission  to 
amend.  Buckley  v.  Howe,  86  Cal.  596,  25 
Pac.  132;  DurreU  v.  Dooner,  119  CaL  411, 
51  Pac.  628 ;  Prince  v.  Lamb,  128  Cal.  120, 
60  Pac.  689;  Williamson  v.  Joyce,  140  CaL 
669,  74  Pac.  290. 

No  such  showing  was  made,  and  it  cannot 
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be  said  that  the  trial  court  abused  Its  dis- 
cretion. 
The' judgment  la  afOrmed. 


We  concur:  FIMCH,  P.  J;  HART,  J. 


(57  CmL  App.  Un 

Ex  parte  CANTUA.    (Cr.  1054.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    April  18,  1922.) 

Habeas  corpas  «=>85( I)— Evidence  lield  suffl- 
eieat  to  sapport  an  order  holding  accused  to 
answer  charge  of  embezzleffleat. 
On  application  for  a  writ  of  iiabeas  cor- 
pus, evidence  hdd  sufficient  to  support  an  or- 
der holding  the  accused  to  snswer  a  cbarxe  of 
embesslement. 

In  tbe  matter  of  the  application  of  A.  R. 
Cantna  for  a  writ  of  habeas  corpus.  Appli- 
cation for  writ  of  habeas  corpus  to  the  Sher- 
iff of  Alameda  County  to  secure  the  release 
of  petitioner,  A.  B.  Cantna,  from  custody  on 
a  charge  of  embezzlement.  Writ  discharged, 
and  petitioner  remanded. 

Louis  Gllckman,  of  Oakland,  for  petitioner. 

Ckarles  Wade  Snook,  Deputy  Dist  Atty., 
«f  Oakland,  for  respondent 

LAMODON,  P.  J.  This  matter  comes  be- 
fore us  upon  a  writ  of  habeas  corpus.  The 
■ole  question  raised  by  petitioner  is  that  the 
evidence  is  insuffldent  to  justify  the  order 
holding  tbe  petitioner  to  answer  the  charge 
of  embezzlement  before  the  superior  court. 

Tbe  record  discloses  that  the  petitioner  re- 
ctived  a  piano  from  the  Heine  Piano  Com- 
pany under  the  terms  of  a  written  contract. 
Certain  contentions  are  made  hy  i)etltioner 
regarding  the  legal  effect  of  this  contract, 
bat,  after  a  careful  reading  of  tbe  same,  we 
are  satisfied  that  not  only  in  legal  effect,  but 
expressly,  it  consigns  all  property  to  be  de- 
livered thereunder  to  the  petitioner  for  the 
purpose  of  sale,  tbe  title  to  said  property, 
and  to  the  proceeds  thereof  to  remain  in  the 
consignor.  The  i>etltioner  sold  the  piano  in 
question,  whidi  he  bad  received  under  this 
ecmtract,  and  accepted  a  cash  payment  from 
the  purdiaaer.  A  demand  for  the  proceeds 
of  the  sale,  due  to  the  consignor,  was  made 
by  raid  consignor.  The  petitioner  failed  to 
pay  over  said  proceeds  and  admitted  that  he 
had  converted  said  money  to  bis  own  use. 

Tills  evidence  la  suflScdent  to  support  the 
order  holding  petitioner  to  answer  to  the 
diarge  before  the  superior  court.  The  writ 
is  discharged,  and  the  petitioner  remanded 
to  the  custody  of  the  sheriff. 


We    concur: 
VANT,  J. 


NOURSB,    ;.;     STURTE- 
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(57  Cat  App.  OS) 
CADY  V.  8ANF0RD.    (CIV.  3070.) 


(District  CUtort  of  Appeal,  Second  District,  Di- 
vision 2,  Cialifomia.    March  80,  1922.) 

1.  Appeal  and  error  «=9907(2)— Where  appeal 
contains  only  dooumenta  an  motion  to  enter 
Judgment  for  defendant  on  faots  found,  evi- 
denoe  presumed  to  sustain  findings  denying 
the  motion. 

Where  appeal  from  an  order  denying  motion 
to  enter  judgment  in  defendant's  favor  on  facts 
found  by  trial  court  comes  on  bill  of  exceptions 
containing  nothing  but  tbe  pleadings,  the  find- 
ings, the  judgment,  and  notice  of  the  motion, 
it  must  be  presumed  that  the  eridence  sus- 
tained the  trial  court's  finding. 

2.  Appeal  and  error  ®s993l  (I )— Finding  gon- 
strued  to  uphold  Judgment 

The  findings  must  receive  snch  a  constme- 
tion  as  will  nphold  the  judgment. 

3.  Highways  «=3l84(6)—Detalls  and  olroam- 
stances  of  accident  presented  by  findings  not 
Inconsistent  with  general  finding  of  last  clear 
chance  end  negllgenoe. 

Details  and  circumstances  of  an  accident  as 
presented  by  the  court's  findings  held  not  in- 
consistent with  the  general  finding  that  defend- 
ant had  the  last  clear  chance  to  avoid  a  col- 
lision but  negligently  failed  to  do  so. 

4.  Negllgenoe  «=383— Doctrine  of  last  clear 
chanoe  Inapplicable  in  case  of  contempora- 
neous fault. 

The  doctrine  of  the  last  clear  chance  does 
not  govern,  where  the  negligence  of  the  plain- 
tiff continues  to  the  moment  of  the  accident  and 
both  parties  are  contemporaneously  and  active- 
ly in  fault  at  the  instant  of  the  injury. 

5.  Highways  <S=s>l75(l)— Neglect  of  driver  at 
point  of  oolllslon,  discovering  peril  and  able 
to  extricate  himself,  held  to  prevent  recov- 
ery, though  other  party  oould  have  stopped  In 
time. 

If  the  driver  of  as  automobile  when  be 
reaches  the  point  of  collision  and  discovers  bis 
peril  is  still  in  a  situation  to  help  himself,  and 
by  the  use  of  his  faculties  is  able  to  extricate 
himself  and  avoid  injury,  his  neglect  to  do  so 
will  prevent  his  recovery,  notwithstanding  the 
other  party  could  have  stopped  in  time  to  avoid 
the  accident 

S.  Highways  $=>I75(I)  —  CIroumstaaees  as 
stated  under  which  negllgenoe  of  Injured  driv- 
er In  a  collision  not  proximate  oause  so  as 
to  preclude  recovery. 

Where  an  injured  automobile  driver,  be- 
cause of  his  heedlessness,  has  reached  a  point 
where  he  can  no  longer  escape  injury  by  the 
exercise  of  any  reasonably  prudent  measures 
which  he  may  adopt  and  his  peril  is  discovered 
by  the  other  driver  in  season  to  avoid  injury, 
the  negligence  of  the  injured  driver  in  reaching 
his  position  of  peril  becomes  the  condition  and 
not  the  proximate  cause  of  the  injury  and  will 
not  preclude  recovery. 
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7.  NegngencA  «s>83— Doctrlse  of  "last  dear 
ehance"  stated. 

The  doctrine  of  the  last  dear  diance  pr«' 
supposes  negligence  on  the  part  of  the  Injured 
party  and  proceeds  upon  the  theory  that,  not- 
withstanding the  question  of  negligence,  if  the 
other  party,  being  cognizant  of  the  negligence 
and  the  peril  in  which  the  party  had  placed 
himself,  falls  to  take  the  necessary  precautions 
to  avoid  the  injury,  he  is  liable  on  the  theory 
that  he  had  a  fair  chance  to  avoid  the-  catas- 
trophe by  the  use  of  ordinary  care. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
Clear  Chance.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  William  H.  Cady  against  O.  A. 
Sanford.  From  Judgment  tor  platattiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  201  Pac.  951. 

Henry  T.  Gage,  Ingall  W.  Bull,  and  Harold 
Larson,  all  of  Los  Angeles,  for  appellant 

B.  B.  Kirk  and  Wally  Vogel,  botli  of  Los 
Angeles,  for  respondent. 

FINLATSON,  P.  J.    This  is  an  action  to 
recover  damages  for  injuries  received  in  a 
collision  between   two  automobiles,  one  of 
which  was  being  driven  by  plaintlft  and  the 
other  by  defendant.    The  case  was  tried  by 
the  court  without  a  Jury.    Besides  denying 
tl»e  material   allegations  of   the  complaint, 
defendant's  answer  alleges  contributory  neg- 
ligence on  plaintiff's  part    The  trial  court 
found   that  plalntill  was   negligent   at   the 
crossing  where  the  accident  happened,  but 
that  defendant  had  the  last  clear  chance  to 
avoid  the  collision,  and  upon  that  jtround 
gave  Judgment  for  plaintiff.    Defendant  pro- 
ceeding under  section  663  of  the  Code  of  Civil 
Procedure,  moved  to  set  aside  the  judgment 
and  to  enter  in  lieu  thereof  a  Judgmrait  in  his 
favor,  on  the  ground  that  the  conclusions  of 
law  are  Inconsistent  with  and  not  supported 
by  tlie  findings  of  fact    The  motion  was  de- 
nied.   The  appeal  is  from  the  Judgment  and 
from  the  order  denying  defendant's  motion. 
The  sole  point  made  by  appellant  is  that  the 
doctrine  of  the  last  clear  chance  is  not  appU- 
cable  to  the  facts  as  found  by  the  trial  court 
[1,2]  None  of  the  evidence  is  before  us. 
The  appeal  from  the  Judgment  is  on  the  Judg- 
ment roll  alone.    The  appeal  from  the  order 
denying  defendant's  motion  to  enter  a  Judg- 
ment in  his  favor  on  the  facts  found  by  the 
trial  court  comes  here  on  a  bill  of  exceptions 
containing  nothing  but  the  documents  upon 
which  the  motion  was  made,  L  e.,  the  plead- 
ings, the  findings,  the  Judgment  and. the  no- 
tice of  motion.    This  being  the  state  of  the 
record  here,  it  must  be  presumed  that  the 
evidence  beforft  the  trial  court  was  ample  to 
sustain    the    findings.    If    appellant    would 


question  its  sufficiency  for  ttiat  purpose,  or 
would  claim  that  the  evidence,  if  b];ought 
up,  would  have  impaired  the  correctness  of 
the  findings,  he  should  have  presented  it  to 
us  in  a  biU  of  exceptions  or  by  the  reporter's 
transcript.  Not  having  done  so,  the  facts  as 
found  by  the  trial  court  must  be  regarded 
as  fully  supported  by  the  evidence.  More- 
over, the  flmdlngs  must  receive  such  a  con- 
struction, If  possible,  as  vfill  nphold  rather 
than  defeat  the  judgment  Paine  v.  San 
Bernardino,  etc,  Co.,  143  CaL  664,  T7  Pac 
659. 

Coming  now  to  a  consideration  of  the  low- 
er court's  findings:  That  court  found  the 
facts  to  be  substantially  as  follows:  The 
acddent  occurred  on  January  16,  1920,  at 
about  6  o'clodt  p.  m.,  at  the  crossing  formed- 
by  the  intersection  of  Washington  boulevard 
with  Del  Rey  road,  two  public  highways  in 
the  county  of  Los  Angeles,  one  of  which, 
Washington  boulevard,  runs  in  a  general 
northeasterly  and  southwesterly  direction 
and  is  intersected  at  a  point  between  Culver 
City  and  the  dty  of  Venice  by  the  other  high- 
way, Del  Rey  road,  which  runs  In  a  general 
northwesterly  and  southeasterly  direction. 
On  the  evening  in  question,  while  plalntUT 
was  driving  easterly  toward  the  dty  of  Los 
Angeles  along  Washington  boulevard  and  on 
the  right-hand  or  south  side  thereof,  he  ap- 
proached the  crossing  formed  by  the  inter- 
section of  these  two  highways.  At  the  same 
time  defendant,  driving  his  automobile,  was- 
approaching  the  crossing  from  the  opposite 
direction, '  that  is,  he  was  traveling  westerly 
along  Washington  boulevard  on  the  right- 
hand  or  northerly  side  thereof.  It  was  dark . 
when  the  accident  occurred  and  the  head- 
lights of  each  automobile  were  lighted. 

When  defendant  reached  a  point  on  Wash- 
ington boulevard  about  60  feet  easterly  of  the 
intersection,  he  slackened  his  speed  and  by 
raising  his  arm  gave  the  signal  that  he  in- 
tended turning  to  the  left  and  south  into  Del 
Rey  road  at  its  intersection  with  Washington 
boulevard.    At  the  same  time  he  sounded  bis 
horn.    PlaibtifC  did  not  see  the  signal  nor 
he  air    the    horn.    Defendant    continued    his 
course  until  he  came  to  a  full  stop  immedi- 
ately before  reaching  the  intersection,  when 
he  shifted  into  low  gear  and  proceeded  into 
the  Intersection.    As  defendant  started  for- 
ward from  the  full  stop  to  which  he  had 
come  Just  before  reaching  the  intersection, 
he  saw  plaintiffs  car  approaching  from  th» 
west  and  knew  that  it  was  traveling  at  a 
speed  mnd»  greater  than  his  own.    Defend- 
ant's car  at  this  time  was  traveling  at  a  rate 
not  to  exceed  5  miles  an  hour,  while  plain-' 
tiff's  car  wag  approaching  the  Intersection  at 
a  speed  of  about  20  miles  t)er  hour.    Defend- 
ant's car,  proceeding  into  and  across  the  in- 
tersection In  low  gear  at  a  rate  of  speed  not 
to  exceed  6  miles  per  hour,  reached  a  point 
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about  opposite  the  center  of  the  Intersection, 
when  defendant  turned  his  car  to  the  left 
and  proceeded  on  a  curve  southerly,  Intend- 
ing to  enter  Del  Bey  road.  From  the  time 
tliat  be  started  forward  from  the  full  stop 
just  prior  to  reaching  the  intersection,  de- 
fendant saw  and  kept  his  eyes  on  plaintiff's 
car,  which,  proceeding  easterly  along  Wash- 
ington boulevard,  continued  to  approach  the 
intersection.  AVhen  defendant  started  from 
the  place  where  he  had  come  to  the  full  stop, 
plaintiff's  car  was  about  350  feet  westerly 
from  the  Intersection.  Upon  reaching  the 
place  where  he  commenced  to  turn  to  the 
left,  which  was  about  40  feet  from  the  point 
where  he  had  come  to  the  full  stop,  defend- 
ant continued  on  a  curve  to  his  left  for  about 
30  feet  towards  and  into  the  path  of  plain- 
riff's  car,  which,  approaching  from  the  west, 
was  stmdc  by  defendant's  car  on  its  left- 
hand  side,  at  a  point  about  midway  between 
the  motor  and  windshield. 

Immediately  before  the  collision  and  when 
defendant  was  about  to  cross  the  pathway 
of  plaintlfTs  car,  plaintiff  first  observed  de- 
fendant's car.  Thereupon  i^aintiff  turned 
his  car  toward  the  right-hand  side  of  Wash- 
ington boulevard  and  slackened  liis  speed  to 
about  18  mUes  per  hour. 

The  two  antomobUes  approached  the  place 
of  the  collision  in  such  a  manner  that  whai 
defendant's  car,  while  making  the  turning 
movement  to  the  left  proceeded  forward 
across  the  path  of  plaintiff's  car,  a  collision 
was  inevitable  unless  one  or  the  other  of  the 
two  cars  should  come  to  a  stop  or  otherwise 
yield  the  right  of  way  or  so  alter  its  course 
as  to  avoid  a  collision.  At  all  times  snbse- 
<inent  to  the  time  when  defendant's  car  came 
to  a  full  stop  immediately  before  reaching 
the  intersection,  and  up  to  the  moment  of 
the  collision,  defendant  had  complete  control 
over  the  movements  of  his  own  car,  which, 
proceeding  at  a  rate  of  not  to  exceed  5  miles 
an  hour,  could  have  l>een  stopped  almost  in- 
stantly, or  within  a  distance  of  a  very  few 
tieL  Defendant  saw  plaintiff's  car  approach- 
ing the  intersecticm  at  a  higher  rate  of  speed 
tb»n  his  own,  and  knew  that  plaintiff's  car 
was  in  danger  of  collision  with  his  own  if 
he  continued  his  turn  to  the  left  and  crossed 
tlie  intersection  ahead  and  In  front  of  plain- 
tiff's car.  Plaintiff  did  not  perceive  such 
danger  and  was  not  aware  thereof  until  de- 
fendant's car  had  begun  to  make  the  turn  to 
the  left  across  the  intersection,  directly  in 
front  of  plaintiff's  car.  At  that  moment,  ow- 
ing to  the  close  proximity  of  the  two  cars  and 
the  greater  speed  at  which  plaintiff's  car  was 
traveling,  there  was  neither  time  nor  oppor- 
tunity for  plaintiff  to  come  to  a  stop  or  so 
to  alter  his  course  as  to  avoid  the  collision, 
and  defendant  then  and  there  had  the  last 
4dear  chance  to  avoid  the  accident,  but  neg- 
ligently failed  to  avail  himself  thereot 

Plaintiff,  BO  the  lower  court  found,  was 


negligent  in  that  be  entered  the  intersection 
and  crossed  it  as  far  as  the  plape  where  the 
impact  occurred  at  a  speed  greater  than  15 
miles  an  hour.  The  trial  court  also  found 
that  plaintiff  was  negligent  in  that  he  did 
not  yield  the  right  of  way  to  defendant, 
whose  automobile  was  nearer  the  point  of 
intersection  of  the  paths  of  the  two  vehicles 
than  was  plaintiff's  car.  But  this,  notwith- 
standing plaintiff's  negligence,  so  the  lower 
court  found,  was  not  the  proximate  and  di- 
rect cause  of  the  accident  The  direct  and 
proximate  cause,  according  to  the  findings, 
was  the  defendant's  negligence  in  failing  to 
stop  his  car  before  the  collision,  for  he  saw 
plaintiff's  car  prior  to  the  accident,  knew 
that  plaintiff  was  in  a  situation  of  danger, 
and  had  the  opportunity,  by  the  exercise  of 
proper  care,  to  stop  his  own  slowly  moving 
car  and  avoid  the  collision  and  the  conse- 
quent injury  to  plaintiff  and  his  automobile. 

[3]  Such  are  the  facts  as  found  by  the 
lower  court.  Are  the  details  and  circum- 
stances of  the  accident,  as  thus  presented  by 
the  court's  findings,  inconsistent  with  the 
general  finding  that  appellant  had  the  last 
clear  chance  to  avoid  the  collision,  but  neg- 
llfjently  failed  to  avail  himself  of  the  oppor- 
tunity? That  Is  the  sole  question  presented 
for  our  determination.  To  sustain  the  con- 
tention that  the  doctrine  of  the  last  clear 
chance  is  inapplicable,  it  Is  claimed:  (1) 
Tliat  appellant  did  not  know  or  have  the 
means  of  knowing  that  respondent's  automo- 
bile could  not  have  been  slowed  down  in 
time  to  permit  appellant  to  make  his  turn  in 
safety,  and  that  therefore  he  never  knew 
that  respondent  was  in  a  position  of  peril; 
(2)  that.  If  appellant  was  negligent  in  any 
ixirtlcular,  his  neglisenee  and  that  of  the  re- 
spondent were  contemporaneous  and  con- 
tinued actively  up  to  the  very  moment  of 
the  collision,  and  that  therefore  the  case  is 
governed  by  those  decisions  which  hold  that 
the  last  clear  chance  doctrine  does  not  obtain 
where  both  parties  are  contemporaneously 
and  actively  in  fault  up  to  the  very  instant 
of  the  at'cldent. 

We  fall  to  find  any  merit  in  either  ground 
for  the  asserted  inapplicability  of  the  last 
clear  chance  doctrine.  In  support  of  the 
first  ground  it  is  arRued  that,  l>ecause  ap- 
pellant was  strictly  within  his  legal  rights 
in  attempting  to  make  the  turn,  he  had  the 
right  to  assume  that  respondent  would  de- 
crease his  speed  and  would  slow  down  in 
time  to  avoid  a  collision,  and  that  therefore 
appellant  did  not  know  or  have  the  means  of 
knowing  that  respondent  ever  was  in  a  posi- 
tion of  peril.  This  contention  is  negatived 
by  the  facts  as  found  by  the  trial  court.  It 
is  expressly  found  that,  from  the  time  when 
he  started  forward  from  the  place  where  he 
had  come  to  a  full  stop,  appellant  "saw  and 
kept  his  eyes  on  plaintiffs  car  •  •  •  un- 
til the  time  of  the  collision,"  and  tliat— 
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"At  an  of  aald  times  defendant  aaw  plaintiff's 
car  approaching  said  intersection  at  a  higher 
rate  of  speed  than  his  own,  •  •  •  and  knew 
that  plaintiff's  car  was  in  a  situation  of  danger 
If  defendant  should  proceed  to  turn  to  his  left 
in  crossing  said  intersection  ahead  and  in  front 
of  plaintiff's  car." 

Also  that — 

"Before  the  collision  defendant  saw  plalntliPs 
ear  and  knew  that  plaintiff  was  in  a  situation 
of  danger." 

We  need  not  pause  to  Inquire  how  or  why 
it  was  that  appellant  knew  that  respondent's 
car  was  In  a  situation  of  danger  while  the 
former  was  making  his  turning  movement  In- 
to Del  Bey  road.  It  Is  sufficient  that  the 
court  has  so  found.  Unless  the  finding  that 
defendant  "knew  that  plaintiff  was  In  a  sit- 
uation of  danger"  appears  to  be  inherently 
impossible  when  considered  In  the  light  of 
the  particular  circumstances  found  by  the 
trial  court,  we  are  bound  to  assume  that 
the  finding  is  fully  supported  by  the  evidence; 
for,  since  the  evidence  Is  not  before  us,  we 
must  assume  that,  if  it  had  been  brought  up, 
It  would  have  sufficed  to  support  each  and 
every  finding,  unless  there  be  some  general 
finding  that  Is  directly  contradicted  by  the 
special  circumstances  of  the  accident  as  dis- 
closed by  the  more  particular  findings  of  the 
trial  court  The  question,  therefore,  to  which 
we  must  address  ourselves,  is  this:  Is  the 
finding  to  the  effect  that  defendant  had 
knowledge  of  plaintUTs  peril  in  time  to  avert 
the  accident  inconsistent  with  all  the  circum- 
stances as  found  by  the  lower  court? 

According  to  the  findings,  appellant  not 
only  observed  respondent  approaching  the 
danger  zone,  but  discovered  respondent's  po- 
sition of  peril  after  the  latter  was  actually 
In  the  danger  zone^  L  e.,  discovered  respond- 
ent's peril  whep  it  no  longer  was  possible 
for  the  latter  to  extricate  himself  by  the  ex- 
ercise of  ordinary  care  on  his  part,  but  while 
It  stUl  was  possible  for  appellant  to  avoid 
the  accident  by  adopting  reasonable  means 
to  that  end,  as,  for  example,  by  using  all 
reasonable  efforts  to  bring  his  own  slowly 
moving  car  to  a  stop.  We  find  nothing  In- 
herently Impossible  In  this  finding,  nor  any 
Inconsistency  between  It  and  the  details  of 
the  accident  as  disclosed  by  the  other  find- 
ings. At  some  appreciable  time  prior  to  the 
crash  plaintiff  was  In  a  position  of  peril. 
He  was  in  a  position  of  peril  at  the  very  In- 
stant that  he  arrived  at  that  point  where  he 
no  longer  could  avoid  an  accident  by  exercis- 
ing ordinary  care.  Then,  and  not  until  then, 
was  the  last  clear  chance  doctrine  applicable. 
"The  last  clear  chance  doctrine,"  says  our 
Supreme  Court  In  Toang  v.  Southern  Pacific 
Co.,  182  Cal.  380,  190  Pac.  40,  "was  not  ap- 
plicable until  be  arrived  at  such  a  iwlnt  as 
to  be  In  peril,  and  this  was  the  iwlnt  where 
be  could  no  longer  escape  injury  by  exercis- 
ing ordinary  care;"    It  will  be  recalled  that 


in  one  of  Its  findings  the  trial  court  finds 
that  respondent,  just  prior  to  the  oollisiOD, 
slightly  decreased  lUs  speed  and  turned  to 
the  right;  and  yet,  notwithstanding  tills  at- 
tempt to  avoid  the  accident,  a  point  had  been 
reaped  by  respondent  where  It  was  too  late 
to  extricate  himself  from  the  peril  of  a  col- 
lision with  appellant's  car.  Meanwhile  ap- 
pellant, according  to  the  coui;t's  findings, 
had  observed  respondent  approaching  toward 
and  Into  the  Intersection.  It  is  quite  pos- 
sible that  If  the  evidence  had  been  brought  up 
it  would  show  appellant  to  be  an  experienced 
automobile  driver,  whose  trained  eye  can 
gauge  with  great  accuracy  the  speed  and  the 
distances  from  him  of  other  automobiles,  and 
whose  experience  has  taught  him  much  about 
the  Idiosyncrasies  of  other  drivers.  When 
we  bethink  ourselves  of  all  the  possible  facts 
which  may  have  been  disclosed  by  the  evi- 
dence, and  which  would  naturally  tend  to 
support  the  findings,  we  are  unable  to  say 
that  It  was  not  possible  for  appellant  to  have 
discovered  that  respondent  had  heedlessly 
rushed  Into  a  iWBition  of  peril  where  he  was 
too  late  to  save  himself  by  any  reasonable 
measures  that  he  might  adopt,  but  where  It 
still  was  possible  for  appellant  to  avert  a  col- 
lision by  the  exerdae  of  reasonable  care  on 
his  part. 

Until  resimndoit  arrived  at  the  point  where 
ordinary  care  on  his  part  could  not  extricate 
him  from  the  danger  of  a  collision,  ai^j^lant 
had  the  right  to  rely  upon  the  presumption 
that  respondent  would  observe  appellant's 
turning  movement  and  would  take  reason- 
able precautions  to  avoid  being  struck  by  ap- 
pellant's car.  But  when  respondent  reached 
that  point  where  an  ordinarily  prudmt  and 
careful  driver,  situated  as  appellant  was,  and 
with  a  knowledge  of  the  circumstances  that 
were  known  to  appellant,  would  naturally 
question  respondent's  ability  to  avert  the  col- 
lision by  the  vigilant  use  of  his  faculties  and 
strength.  It  then  became  appellant's  duty 
to  stop  his  car  or  to  take  whatever  appropri- 
ate measures  were  reasonably  available  to 
avoid  running  Into  respondent's  car.  It  was 
not  necessary  that  appellant  should  actual- 
ly know  that  an  accident  was  Inevitable  if  be 
failed  to  exercise  ear&  It  Is  enough  If  the 
circumstances  of  which  he  bad  knowledge 
were  such  as  to  convey  to  the  mind  ot  a  rea- 
sonably prudent  man  a  question  as  to  wheOi- 
er  respondent  would  be  able  to  escape  a  oal- 
lisicm.  In  Harrlngttm  r.  Los  Angeles  Ry.  Co.. 
140  Cal.  623,  74  Pac.  18,  63  I<.  R.  A.  238.  9fr 
Am.  St  Rep.  85,  the  court  says: 

"It  is,  of  course,  true,  as  urged  by  defendant, 
that  it  is  essential  to  such  liability  that  the  de> 
fendant  did  actually  know  of  the  danger,  and 
that  there  is  no  such  liability  where  he  does 
not  know  of  the  peril  of  the  injured  party,  but 
would  have  discovered  the  same  bat  for  re- 
missness on  his  part.  Herbert  v.  Bon  them 
Pacific  Co.,  121  Cal.  227.  Tbia,  however,  does 
not  mean,  as  seems  to  be  contended,  that  4«~ 
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tendont  n»wt  know  that  Injury  is  inevitable  if 
be  fails  to  exercise  care,  and  the  decisions  in- 
dicate no  sach  reqoirement.  It  is  enough  that 
the  circumstances  of  which  the  defendant  has 
knowledge  are  sndi  as  to  convey  to  the  mind  of 
a  reasonable  man  a  question  as  to  whether  the 
other  party  will  be  able  to  escape  the  threaten- 
ed injury.  One  in  such  a  situation  is  in  a 
dangerous  position." 

We  tblnk  It  quite  within  the  bounds  of 
reason  that,  under  all  the  circumstances  of 
the  case  as  disclosed  by  the  court's  findings, 
a  point  was  reached  by  respondent's  automo- 
bile wbere,  while  there  still  was  time  for  ap- 
pellant to  avert  a  collision  by  stopping  bis 
■lowly  moving  car,  there  was  conveyed  to 
appellant's  mind,  while  be  was  observing  re- 
spondent's automobile,  a  question  as  to 
wbetber  respondent  could  escape  injury  by 
the  exercise  of  ordinary  care  on  bis  part.  If 
so,  appellant  had  knowledge  of  respondent's 
peril  and  had  the  last  fair  chance  to  avoid 
the  accident  by  taking  all  reasonable  meas- 
ures to  stop  his  car  before  it  crashed  into  re- 
spondent's automobile:  and  his  failure  to  do 
so  was,  as  the  court  found,  the  direct  and 
proximate  cause  of  the  injury. 

[41  Ekinally  devoid  of  merit  is  the  dalm 
that.  If  app^nt  was  negligent,  his  negli- 
gence and  that  of  the  respondent  were  con- 
temporaneous and  actively  concurrent  as  the 
proximate  cause  of  the  injury  up  to  the  very 
moment  of  the  catastrophe.  Without  doubt, 
the  doctrine  of  the  last  clear  chance  does 
not  govern  where  the  negligence  of  the  plaln- 
tiif  continues  to  the  moment  of  the  accident, 
and  both  parties  are  contemporaneously  and 
actlvdy  in  fault  at  the  very  instant  of  the 
injury.  But  it  cannot  be  said  that  the  facts 
as  found  by  the  trial  court  In  the  present 
ease  show  that  the  negligence  of  the  plaln- 
tUf  continued  to  the  moment  of  the  accident, 
and  that  both  parties  were  contemporaneous- 
ly and  actively  In  fault  at  the  time  thereof. 
Respondent  unquestionably  discovered  his 
dangerous  situation  Just  prior  to  the  colli- 
sion. Upon  making  that  discovery  he  imme- 
diately attempted  to  save  himself  as  best  he 
eoold,  but  it  was  then  too  late.  The  fact 
that  be  decreased  his  speed  somewhat  and 
made  a  turn  to  the  right  immediately  before 
die  crasb,  apparently  In  an  effort  to  avoid 
the  collision,  fully  Justifies  the  conclusion 
that  be  used  all  reasonable  care  and  made  all 
practicable  efforts  to  save  himself  as  soon  as 
he  became  alive  to  bis  peril,  and  that  there- 
fore be  did  not  continue  actively  In  fault  up 
to  tbe  very  instant  of  the  injury.  His  pre- 
vious negligence  ceased  when,  upon  realizing 
his  pern  and  in  an  endeavor  to  avoid  the 
imminent  oollislon,  he  decreased  tbe  speed 
of  Ids  car  and  turned  It  toward  tbe  right 
and  away  from  tbe  direction  of  appellant's 
approaching  automobile.  See  Harrington  v. 
lios  Angeles  Ry.  Co.,  supra,  140  Cal.  624,  74 
Fac.  15,  63  L.  R.  A.  238,  98  Am.  St.  Rep.  88. 

Moreover,  this  Is  not  a  case  wbere  the  de- 
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fendaat  negligently  Calls  to  discover  the 
plaintiff's  peril  in  time  to  avert  the  injury. 
In  this  case,  according  to  the  court's  findings, 
appellant  actually  discovered  tbe  situation 
and  realized  the  danger  while  it  yet  was  pos- 
sible to  avert  the  collision  by  the  use  of  ordi- 
nary care  on  his  part  The  case,  therefore. 
Is  not  one  where  the  negligence  of  tbe  defend- 
ant consists  merely  of  an  omission  of  a  duty 
before  the  discovery  of  the  peril.  Here  the 
negligence  of  the  defendant  consisted  of  the 
omission  of  a  duty  after  his  discovery  of  the 
plaintitrs  peril.  Under  the  findings  we  are 
bound  to  assume  that  while  he  was  making 
his  turning  movement,  meanwhile  observing 
resiwndent,  there  arose  In  appellant's  mind, 
shortly  before  the  Impact,  a  question  as  to 
whether  respondent  could  escape  the  threat- 
ened injury.  During  this  interval,  short 
though  it  may  have  been,  appellant  had  the 
power  to  prevent  the  accident  by  simply 
bringing  his  slowly  moving  automobile  to  a 
stop  before  it  crashed  into  respondent's  car. 
Since  he  saw  and  knew  respondent's  position 
of  peril  as  the  latter  came  heedlessly  into 
the  crossing,  and  could  have  prevented  tbe 
collision  if  he  had  brought  bis  own  car  to  a 
stop  as  soon  as  be  became  aware  that  re- 
spondent had  entered  the  zone  of  dang^,  ap- 
pellant ought  to  have  anticipated  the  acci- 
dent He  failed  to  do  so,  and  the  legal  re- 
sponsibility is  his.  His  negligence,  if  not 
his  willfullness  and  wantonness,  continued 
up  to  the  moment  of  the  impact  Such  be- 
ing the  case,  appellant  who  knew  the  danger, 
but,  in  reckless  disregard  tbereof,  continued 
making  his  turn  toward  the  south,  can  find 
no  refuge  in  the  fact  that  resi>ondent  who 
was  not  aware  of  the  danger  until  it  was 
too  late  for  him  to  avoid  it  would  have 
known  of  his  peril  had  he  used  reason- 
able care  to  ascertain  It  "In  such  a  case 
he  who  knows  of  the  danger  and  can  avoid 
it  as  against  one  who  does  not  in  fact 
know  thereof,  has  the  last  clear  opportunity 
to  avoid  the  accident"  Harrington  ▼.  Los 
Angeles  Ry.  Ckj.,  supra,  140  Cal.  526,  74  Pa& 
19,  83  K  R.  A.  238,  98  Am.  St  Rep.  86. 

[B-7]  If  tbe  driver  of  an  automobile,  when 
he  reaches  the  point  of  collision  and  discov- 
ers his  peril,  is  still  in  a  situation  to  help 
himself,  and,  by  the  vigilant  use  of  his  ears, 
eyes,  and  physical  strength.  Is  able  to  ex- 
tricate himself  and  avoid  injury,  his  neglect 
to  do  so  will  prevent  a  recovery  notwith- 
standing the  other  party  could  have  stopped 
in  time  to  avoid  the  accident;  and  his  fall- 
ore  to  make  such  vigilant  use  of  his  facul- 
ties when  be  reaches  the  point  of  collision  Is 
negligence  on  his  part  at  the  very  instant 
of  the  accident,  and  constitutes  such  contem- 
Xtoraneous  negligence  at  the  moment  of  In- 
Jury  as  is  spoken  of  in  the  cases.  But  where, 
as  In  tbe  Instant  case,  the  injured  driver, 
because  of  his  own  heedlessness,  has  reached 
a  point  where  he  no  longer  can  escape  the 
Injury  by  the  exercise  of  any  reasonably  pro- 
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dent  measures  that  he  may  adopt,  and  his 
perilous  position  is  discovered  by  tlie  otiier 
driver  in  season  to  avoid  the  injury  by  the 
exercise  of  ordinary  care  on  his  part,  the 
negligence  of  the  injured  driver  in  reaching 
his  position  of  peril  becomes  the  condition, 
and  not  the  proximate  cause  of  the  injury, 
and  will  not  preclude  recovery.  In  such  a 
case  the  failure  of  the  injured  driver  to  dis- 
cover his  perilous  situation  in  time  to  avoid 
the  collision  is  a  precedent  negligence,  and 
the  failure  of  the  other  party,  who  is  aware 
of  the  peril,  to  exercise  ordinary  care  to 
prevent  the  injury,  is  a  new  and  Independent 
negligence  and  the  proximate  cause  of  the 
injury.  This,  in  substance,  is  the  rule  as 
stated  in  French  v.  Grand  Trunli  Ry.  C5o.,  76 
Vt  441,  58  Atl.  722,  quoted  by  our  Supreme 
Court  in  the  Young  Case,  182  Cat.  369,  190 
Pac.  360.  The  doctrine  of  the  last  clear 
chance  presupposes  negligence  on  the  part  of 
the  injured  party,  and  proceeds  upon  the 
theory  that,  notwithstanding  this  negligence, 
if  the  other  party,  being  cognizant  of  that 
negligence  and  of  the  peril  in  which  the 
party  had  placed  himself,  falls  to  take  the 
necessary  precautions  to  avoid  the  injury, 
he  is  liable  on  the  theory  that  he  had  a  fair 
chance  to  avoid  the  catastrophe  by  the  use 
of  ordinary  care;  and  his  failure  to  exercise 
it  is,  under  such  circumstances,  the  proxi- 
mate cause  of  the  injury.  In  such  cases,  the 
defendant's  neglect  to  use  ordinary  care  to 
avoid  the  injury,  after  discovering  the  plaln- 
tifTs  peril,  is  a  negligence  that  differs  In 
every  essential  from  the  mere  continuation 
of  the  plaintifTs  original  negligence,  and  is 
the  negligence  for  which  the  defendant  is 
held  liable. 

The  authorities  dted  by  appellant  present 
the  case  where  neither  party  discovered  the 
plaintiff's  position  of  peril  until  It  was  too 
late  to  avert  the  injury,  or  where  the  plain- 
tiff had  a  better  opportunity  than  the  defend- 
ant to  anticipate  the  accident.  But  that  is 
not  the  case  presented  by  the  findings  before 
us  here.  In  the  instant  case  defendant  was 
negligent  in  failing  to  take  proper  precau- 
tions after  he  discovered  plaintiff's  position 
of  peril.  The  following  quotation  from  Brug- 
geman  v.  Illinois  C.  R.  Co.,  147  Iowa,  187, 123 
N.  W.  1007,  Ann.  Cas.  1912B,  876,  is  a  cor- 
rect statement  of  the  rule  that  obtains  in 
those  cases  where,  as  here,  the  defendant  has 
neglected  to  avail  himself  of  reasonable  pre- 
cautionary means  to  avert  the  accident  aft- 
er be  has  discovered  plaintlfTs  i)eril: 

"It  is  one  thing  to  hold  that  the  continuing 
negligence  of  a  plaintiff  wiU  prevent  a  recovery 
for  a  negligent  omission  of  defendant  to  dis- 
cover his  peril,  and  quite  another  to  hold  that 
plaintiff's  continuing  negligence  will  prevent 
a  recovery  for  the  negligence  of  the  defendant 
in  failing  to  take  proper  care  to  avert  the  acci- 
dent after  the  plaintiff's  danger  had  been  dis- 
covered and   ought  to  have  been  appreciated. 


If  each  party  is  negligent  in  failing  to  discovev 
the  danger,  then  tlie  negligence  is  ordinarily 
concurring,  and  the  doctrine  of  last  fair  chance 
does  not  apply.  But  if  defendant  discovered 
plaintiff's  negligence  and  his  peril  in  time  to 
have  avoided  the  injury,  and  did  not  take  the 
necessary  means  to  do  so,  then  the  doctrine 
does  apply  in  full  force;  for  in  such  cases  the 
defendant  has  the  last  opportunity  of  avoiding 
the  collision." 

See,  also,  Wilson  t.  Illinois  0.  B.  Co.,  150 
Iowa,  33,  129  N.  W.  340,  and  note  thereto  In 
34  li.  R.  A.  (N.  S.)  687. 

The  same  idea  is  expressed  by  our  own 
Supreme  Court  in  the  following: 

"This  doctrine  [the  last  clear  chance  doc- 
trine] applies  where  the  injured  party  by  his 
own  negligence  has  placed  himself  in  a  position 
of  danger  from  which  he  cannot  extricate  him- 
self, or  of  which  he  is  obviously  unconsdous, 
and  the  defendant,  seeing  or  knowing  his  peril 
or  seeing  or  knowing  facts  from  which  a  rea- 
sonable man  would  believe  him  to  be  in  peril, 
and  being  able  by  the  use  of  ordinary  care  to 
avoid  injuring  the  plaintiff  in  his  perilous  posi- 
tion, fails  to  use  such  care  and  thereby  causes 
the  injury."  Arnold  v.  San  Francisco,  etc., 
Rys.,  175  Cal.  4,  164  Pac  798. 

The  Judgment  and  the  order  appealed  from 
are  afBrmed. 

We  concur:    WORKS,  J.;    CRAIG,  J. 


ERICKSON  MOTOR  CO. 

(Civ.  4087.) 


(B7  Cal.  App.  307) 

V.  RUSSELL. 


(District  Court  of  Appeal,  First  District,  Di- 
vision 1,   California.    April  10,  1922.    Hear- 
ing Denied  by  Supreme  Court  June  8,  1922.) 

Subrogation  <s=>6— Assignor  of  contract  guar- 
anteeing payment  was  subrogated  to  as- 
signee's rights  upon  payment. 
Under  Civ.  Code,  |  2788,  plaintiff  seller,  as- 
signing a  contract  of  sale  calling  for  payment 
in  installments  and  guaranteeing  payment,  upon 
subsequently  paying  the  amount  due,  l>ecame 
subrogated  to  the  assignee's  rights,  and  was  en- 
titled to  reimbursement  from  defendant  buyer; 
and  hence,  where  plaintiff  allegied  such  facts, 
plaintiff's  further  allegation  that  "it  is  now  the 
owner  and  holder"  of  the  contract  was  not  a 
mere  conclusion  of  law  rendering  the  complaint 
demurrable,  but  the  complaint,  as  a  whole,  suf- 
ficiently alleged  ownership. 

Appeal  from  Superior  Court,  Alameda 
County;    J.  J.  Trabucco,  Judge. 

Action  by  the  Erickson  Motor  Company 
against  A.  S.  BusseU.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  R.  Cunnyngham  and  H.  H.  McPlke,  both 
of  San  Francisco,  for  appellant 

Haven,  Atheam,  Chandler  &  Farmer,  of 
San  Frandsoo,  for  respondent 
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KBRBIOAN,  I.  This  iB  an  appeal  from 
the  Judgment  In  an  action  by  plaintiff,  a 
goarantor,  against  the  defendant,  its  prin- 
cipal, for  reimbnrsement,  and  is  taken  upon 
tbe  Judgment  roll  after  a  trial  upon  tbe  mer- 
its. OTbe  sole  question  to  be  decided  is 
whettaffl  or  not  the  court  erred  in  overruling 
defendant's  general  demurrer  to  the  com- 
plaint 

Tbe  oomiflaint  aUeges  that  the  plaintiff 
and  defendant  entered  into  a  conditional 
contract  for  the  purchase  by  defendant  from 
plaintiff  of  a  certain  Moon  automobile,  by 
the  terms  of  which  portions  of  the  purchase 
price  ivere  to  be  paid  monthly;  that  said 
contract  also  provided  that,  if  the  purchaser 
failed  to  perform  any  of  its  terms  or  condi- 
tions, the  ^ller  might  declare  the  entire 
purchase  price  to  be  due  and  payable;  that 
subsequent  to  the  making  of  said  contract  it 
was  assigned  by  the  plaintiff  to  the  Mer- 
chants' Security  Company,  the  former  guar- 
anteeing the  prompt  payments  by  defendant 
of  the  sums  due  thereunder;  that  defendant 
paid  to  said  assignee  six  of  the  monthly  in- 
stallments due  under  the  contract,  but  has 
failed  and  refused  to  pay  those  later  fall- 
ing due;  that  thereafter  upon  demand  tbe 
plaintiff  paid  to  tbe  Merchants'  Security 
Company  the  balance  due;  and  that  "it  is 
now  the  owner  and  holder  of  the  aforesaid 
contract  of  conditional  sale." 

It  is  to  this  last  allegation  quoted  from  tbe 
L'omplalnt  that  the  defendant's  objection 
runs,  he  contending  that  it  Is  but  the  state- 
ment of  a  conclusion  of  law,  an4  does  not 
amount  to  an  allegation  that  the  contract 
was  reassigned  to  plaintiff,  and  that  therefore 
tbe  demurrer  to  the  complaint  should  have 
been  sustained,  for  where'  an  action  is 
brought  upon  an  assigned  contract  such  as- 
signment must  be  alleged.  Sutherland,  Code 
Pleading,  |  8274. 

The  point  would  appear  to  be  well  taken  if 
this  were  the  only  allegation  In  the  com- 
plaint upon  the  subject  of  the  plaintiff's 
ownership  of  the  chose  in  action  sued  upon 
(Cnrtin  v.  Kowalsky,  145  Cal.  433,  78  Pac. 
962),  but  it  is  also  alleged  therein  that  upon 
asslguing  the  contract  to  the  Merchant!^ 
Security  Company  the  plaintiff  guaranteed 
its  prompt  payment,  and  that,  the  defendant 
baring  failed  to  make  certain  of  the  pay- 
ments provided  for,  the  plaintiff  upon  de- 
mand did  so.  It  is  clear  that  when  plaintiff, 
the  guarantor,  paid  to  the  Merchants'  Se- 
curity Company,  the  guarantee,  the  amount 
due,  it  became  subrogated  to  the  rights  of 
tbe  latter,  and  to  reimbursement  of  the 
amonnt  so  paid.  "When  a  guarantor  pays 
Us  principal's  matured  debt  he  at  tmce  has  a 
ri^t  of  action  against  him  to  be  reimbursed 
for  tbe  amount  So  paid,  whether  there  is  an 
express  agreement  by  the  principal  to  in- 
demnify  him  or  not"     20  Oyc   1495.     "A 
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person  may  become  guarantor  even  without 
the  knowledge  or  consent  of  the  principal. " 
Civ.  Code,  {  278&  This  aUegation  of  pay- 
ment by  plaintiff,  the  guarantor,  taken  in 
connection  with  the  averment  that  plaintiff 
is  the  owner  and  holder  of  the  contract  was 
sufficient  to  show  ownership  by  plaintiff  of 
the  outstanding  rights  thereunder.  It  was 
entitled  therefore  to  maintain  this  action 
for  the  recovery  from  the  defendant  of  the 
m(mey  paid  by  it  to  the  Merchants'  Security 
Company  as  a  consequence  of  the  defendant's 
default  Eames  v.  Crosier,  101  CaL  260,  35 
Pac.  873. 
The  Judgment  is  affirmed. 

We   concur:     TTLEB,   P.    J.;     KNIGHT, 
Justice  pro  tem. 


(57  Cal.  App.  833) 
WALLACE  V.  OSWALD   (LEE,   Intervener). 
(Civ.  4164.) 

(District  Court  of  Appeal,  First  District  Di- 
vision  1,   California.    April   12,   1922.) 

1.  Evidence  <s=>354(22)— Book  entries  by  de- 
cedent admissible  against  exeoator,  thongh 
not  made  at  time  of  transaction. 

Under  Code  CSv.  Proc.  {  1853,  and  section 
1870,  subd.  2,  entries  made  by  a  decedent  in 
account  books  were  admissible  against  his  ex- 
ecutor and  snccessors  in  interest  though  not 
made  at  or  near  the  time  of  the  transaction; 
section  1946,  reqairing  entries  to  be  made  at  or 
near  the  time  of  the  transaction,  applying  only 
to  entries  by  strangers. 

2.  Appeal  and  error  «=>I056(4)— Exduslon  of 
evidence  prejudicial  when  nonsuit  granted. 

The  exclasion  of  evidence  offered  by  plain- 
tiff, consisting  of  book  entries  made  by  defend- 
ant's testator,  was  prejudicial  where  a  nonsuit 
was  subsequently  granted. 

Appeal  from  Superior  Court  Santa  Clara 
Ciounty;  F.  B.  Brown,  Judge. 

Action  by  Anna  T.  Wallace  against  Ed- 
mund F.  Oswald,  as  executor  of  Van  Alstine 
Wallace,  deceased,  in  which  Evelyn  Jane 
Lee  Intervened.  From  an  adverse  Judgment 
plaintiff  appeals.    Reversed. 

A.  M.  Free  and  F.  H.  Bloomingdale,  both 
of  San  Jose,  for  appellant. 

Rodgers  &  Smith  and  Frederick  Schneider, 
all  of  Palo  Alto,  for  respondent 

KEllRIGAN,  J.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendant  as 
executor  of  the  last  will  and  testament  of 
Van  Alstine  Wallace,  deceased,  to  recover 
the  sum  of  $1,929.76  alleged  to  be  due  from 
the  deceased  upon  an  ojpen,  mutual,  and  cur- 
rent account 

The  complaint  sets  forth  an  itemized  state- 
ment of  the  accoimt  charging  deceased  with 
certain  items  of  rents  collected  and  received 
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by  him  trcaa  pngperUM  ct  itlaintlff  during 
the  period  ftom  1911  to  lftl9,  and  crediting 
him  with  expenses  Incurred  by  him  for  re- 
pairs npMi  plaintiff's  said  properties,  to- 
gedier  with  taxes  and  Insurance  premiums 
and  various  remittances  made  by  him  to 
plaintiff  during  said  period.  The  answer  of 
the  defendant  consists  in  general  of  a  denial 
upon  information  and  belief  of  the  allega- 
tions of  the  complaint,  and  sets  forth  a 
counterclaim  upon  a  mntnal,  <^>en,  and  cur- 
rent account  between  said  decedent  and  plain- 
tiff for  services  of  decedent  in  caring  for  the 
properties,  and  for  commissions  on  collection 
of  rents  during  the  period  set  forth  in  the 
complaint.  The  Intervener,  Bvelyn  Jane  I«e, 
filed  a  complaint  In  ^Intervention,  setting 
forth  substantially  the  same  matters  of  de- 
fense against  plaintUTs  claim  as  are  contain- 
ed In  said  answer.  Upon  the  trial  of  tho 
cause  plaintiff  offered  In  evidence  certain  en- 
tries made  by  the  deceased  In  accoimt  books 
kept  by  him  in  his  own  handwriting,  show- 
ing items  of  rents  received  by  him  from  pit^- 
ertles  of  the  plaintiff.  None  of  these  entries 
were  made  at  or  near  the  time  of  the  trans- 
action, many  of  them  having  been  made 
five  or  six  months,  and  some  as  late  as  two 
years,  after  the  transactions  which  they  pur- 
ported to  record,  and  upon  objection  by  the 
defendant  the  court  excluded  them  upon 
this  ground.  The  respondents  justify  this 
ruling  of  the  trial  court  by  citing  the  provi- 
sions of  subdivision  1  of  section  1946  of  the 
Code  of  Civil  Procedure.  The  section  In  Its 
entirety  reads  as  follows: 

"The  entries  and  other  writings  of  a  dece- 
dent, made  at  or  near  the  time  of  the  transac- 
tion, and  in  a  position  to  know  the  facta  stated 
therein,  may  be  read  as  prima  facie  evidence 
of  the  facts  stated  therein,  in  the  following 
cases: 

"1.  When  the  entry  was  made  against  the  in- 
terest of  the  person  making  it. 

"2.  When  it  was  made  in  a  professional  ca- 
pacity and  in  the  ordinary  course  of  profes- 
sional conduct 

"8.  When  it  was  made  in  the  performance  of 
a  duty  specially  enjoined  by  law." 

[1]  In  excluding  the  offered  entries  the 
trial  court,  we  think,  committed  error.  When 
a  party  litigant  seeks  to  establish  his  case 
by  the  Introduction  in  evidence  of  his  own 
books  of  account,  he  must  lay  the  usual 
foundation,  showing,  among  other  things, 
that  the  entries  sought  to  be  Introduced  were 
made  at  the  tlm%  of  the  transactions  record- 
ed. But  the  entries  here  in  question  constitut- 
ed admissions  or  declarations  of  the  decedent 
against  his  Interest,  and  as  such  were  admis- 
sible against  the  defendant  Independently  of 
the  provisions  of  the  section  of  the  Code 
above  quoted,  the  effect  of  which  Is  to  broad- 
en rather  than  to  narrow  the  availability  as 
evidence  of  writings  of  the  character  de- 
scribed. When  a  party  to  a  dvll  action  has 
made  admissions  of  tkctM  material  to  the  la- 


sue^  they  are  as  a  nUe  admlaaiUe  agalnat 
him.  Code  Civ.  Proc.  |  1870,  subd.  2.  Ea- 
trles  In  account  books  tending  to  establish  a 
liability  are,  like  other  admissians,  evidouse 
against  the  party  TnaMng  them.  Jones  on 
Evidence^  I  2S6.  SecUon  1863  of  the  Code  at 
OlvU  Procedure  reads  as  follows: 

"The  declaration,  act,  or  omission  of  a  de- 
cedent, having  sufficient  knowledge  «t  the  snb- 
ject,  against  his  pecmiiary  Interest,  is  also  ad- 
missible as  evidence  to  that  extent 'against  his 
successor  in  interest." 

The  defendant  in  his  capi^dty  as  executor 
and  the  intervener  are  successors  in  Interest 
of  the  deceased.  Stoddard  v.  Newhall,  1 
OaL  App.  113,  81  Pac.  666l  The  provisions  of 
section  1916  of  the  Code  of  OHvll  Procedura 
are  inapplicable  to  the  facts  of  this  case. 
That  section  is  an  adoption  In  part  of  the 
well-established  rule  by  which  admissions, 
declarations,  andt  entries  made  by  strangers 
to  the  litigation  who  are  since  deceased  may 
under  certain  conditions  be  admitted  In  evi- 
dence therein.  We  have  no  doubt  that  under 
that  rule  and  nnder  the  provisions  of  this 
section  entries  In  books  of  account  made  by 
a  person  since  deceased  may  be  received  in 
evidence  in  an  action  between  other  parties, 
'if  It  appear  that  the  person  making  the  entry 
had  knowledge  of  the  facts  declared  and  that 
the  entry  was  against  his  Interest.  Zimmer- 
man V.  Bloom,  43  Minn.  163,  45  N.  W.  10; 
Corp.  Jur.  p.  802,  |  1069.  The  principle  is 
thus  stated  by  Mr.  Jones  in  his  work  on  the 
law  of  EMdence  (section  323  [2d  Ed.]) : 

"Declarationt  of  Deoeaaed  Person*  Ataiiiat 
Tntere$t—Jn  General.— Xn  several  of  the  pre- 
ceding sections  the  discussion  has  related  to 
the  admissibility  of  dedarations  or  entries 
made  in  the  regular  course  of  business  and  as 
part  of  the  res  gestie.  In  another  chapter  we 
discussed  the  admissibility  of  declarations  of 
parties  and  those  identified  in  interest  with 
parties— that  is,  admissions.  We  now  come  to 
the  consideration  of  an  entirely  different  class 
of  dedarations  which  should  not  be  confused 
with  those  already  mentioned,  namely,  declara- 
tions made  by  strangers,  that  is,  by  persons  not 
in  privity  with  the  parties  to  the  suit;  declara- 
tions which  are  not  necessarily  made  in  the 
regnlar  course  of  business,  but  which  are  re- 
ceived on  the  ground  that  they  were  against  the 
interest  of  such  stranger  and  irrespective  of 
the  fact  whether  any  privity  exists  between  the 
person  who  made  them  and  the  party  against 
whom  they  are  offered.  It  has  long  been  set- 
tled aa  one  of  the  exceptions  to  the  general 
rule  excluding  hearsay  that  the  declarations  of 
persons  since  deceased  are  admissible  In  evi- 
dence, provided  the'  declarant  bad  peculiar 
means  of  knowing  the  matter  stated,.  If  he  had 
no  interest  to  misrepresent  it  and  if  it  was  op- 
posed to  his  pecnniary  or  proprietary  interest. 
Thus  in  a  leading  case  on  the  subject  an  entry 
of  a  charge  for  services  made  In  a  ledger  on  a 
certain  day  by  a  man  midwife  for  attendance 
upon  a  woman  when  she  was  delivered  of  a 
child  was  admitted  to  show  the  age  of  such 
child.   It  is  a  fair  presumptioa  that  men  will 
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Beither  ttlaify  accoants  nor  commit  mistakes, 
wlien  Boch  falsehooda  or  mistake*  would  be 
prejnfidal  to  their  own  pecnniary  interest*. 
Hiis  considrtation,  together  >rith  the  tacts  that 
the  declaration  is  not  admissible  during  the 
Bfetime  of  the  author,  that  any  fraodolent  mo- 
tive for  making  the  entry  may  be  shown,  and 
that  snch  declarations  are  fre<jnently  the  only 
mode  of  proof  available,  are  deemed  of  snffi- 
eient  force  to  Justify  the  admission  of  snch  dec- 
larations, although,  the  sanction  of  an  oath  and 
the  te«t  of  cross-examination  are  wanting." 

[2]  nils  qnotatlon  from  the  work  of  Mr. 
Jones  and  section  1946  of  our  Code  of  CItU 
Procedure  evidently  refer  to  the  same  rule 
of  evidence,  and  make  It  apparent  that  the 
admiwrfblUty  In  evidmce  of  Uie  book  entries 
rejected  by  the  trial  court  is  not  governed  by 
snch  role,  but  must  be  referred  rather  to  the 
role  stated  in  section  1863  of  the  Code  of 
(Svll  Procedure  above  set  forth.  In  refus- 
ing to  admit  such  entries,  therefore,  Hie  trial 
court  committed  error;  and,  as  it  subse- 
quently granted  the  defendant's  motlcm  for 
nonsuit,  it  is  evident  that  the  exclusion  of 
this  evidence  was  prejudicial  to  Hie  appel- 
lant 

The  Judgment  should  therefore  be  revers- 
ed; and  it  is  so  ordered. 

We  concur:  TTLEB,  P.  J.;  KNIOHT,  Jua- 
tlc8  pro  tem. 


<|T  C<Ll.  App.  U4) 

MORGAN   V.   CITY   OF  LONG   BEACH. 
(Civ.  3711;    L.  A.  7306.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CJalifomla.  March  20.  1922.  Hear- 
ing Denied  by  Supreme  0>art  May  IS,  1922.) 

1.  Mnnlolpal  eorporatlons  «=9220(l)  —  Em- 
plsyoe  who  rendered  servloes  without  oos- 
tnaatlon  of  appolntmest  as  required  Iqr  eity 
flkartar  oould  not  reoover  tlMrofor. 

Where  city  eliarter  requires  appointment  of 
employee  by  a  commissioner  to  be  confirmed  by 
other  commissioners,  an  employee  whose  Kp- 
pointment  by  snch  commissioner  was  not  con- 
lirmed  by  other  commissioners  could  not  re- 
eover  for  services  rendered. 

2.  Mualoipal  oorporatloas  «=9l20— In  absenoe 
•r  facts  showing  urgenoy,  city  oouaoil's  dec- 
laration of  urgency  not  sufDoient  to  render 
•fdlnanoe  Immediately  operative. 

In  the  absence  of  facts  showing  urgency 
flte  mere  dedaration  of  urgency  by  city  coun- 
cil win  not  render  an  ordinance  immediately 
operative. 

3.  Maaldpal  eorporatlons  «»I22(2)  —  City 
eeaacil's  declaration  of  urgency  prima  faole 
avMaaoa  of  existence  of  emergency. 

In  the  absence  of  evidence  to  the  contrary, 
Oe  court  will  presume  that  the  dty  council  in 
staking  declaration  of  urgency  acted  upon  suffi- 
cient inquiry  as  to  whether  or  not  an  emergen- 
ej  existed;    the  declaration  of  urgency  being 
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prima  fade  evidence  of  the  exiatence  9t  an 
emergency. 

On  Hearing  in  Supreme  Court. 

4.  Appeal  and  error  9=»l  178(8)  —  Defendant 
permitted  to  amend  answer  on  new  trial  fol> 
lowing  reversal  of  Judgment 

Where  Judgment  for  defendant  is  reversed 
because  of  defendant's  failure  to  prove  certain 
facts,  and  a  new  trial  is  necessary,  the  defend- 
ant should  be  permitted  to  amend  its  answer 
and  to  prove  such  facts. 

5.  Mnnlolpal  corporations  «=3244(l)-- If  dec- 
laration of  urgency  was.  unfounded,  oontraot 
pursuant  to  ordinance  made  within  30  days 
after  Its  passage  would  be  nnauthorlzedl  but 
Is  valid  If  made  after  30  days. 

If  there  was  no  foundation  for  dty  coun- 
cil's declaration  of  urgency,  so  that  ordinance 
did  not  Uke  etTect  until  SO  days  after  its  pas- 
sage, a  contract  made  within  the  30  days  would 
be  unauthorized;  but  any  contract,  whether 
express  or  implied,  made  thereafter,  would  be 
valid. 

Appeal  from  Superior  0>urt  Los  Angeles 
(bounty;  Lewis  R.  Works,  Judge. 

Action  by  Ck>ra  M.  Morgan  against  the 
City  of  Long  Beach.  Judgment  for  dtfend- 
ant  and  plalntltr  appeals.    Reversed. 

Cora  M.  Morgan,  In  pro.  per. 

George  L.  Hoodenpyl,  of  Los  Angeles,  and 
Bruce  Mason  and  Charles  F.  Cook,  both  of 
Long  Beach,  for  respondent 

SHAW,  J.  The  complaint  herein  contains 
two  counts.  In  the  first  thereof  piaintUT  al- 
leged that  on  the  7th  day  of  July,  191Q,  she 
was  employed  by  defendant  to  perform  serv- 
ices for  it  and  on  its  behalf  to  install  a  fil- 
ing system,  to  do  stenographic,  secretarial, 
and  general  office  work,  and  to  provide  for 
Installing  and  carrying  on  the  clerical  work 
of  the  department  of  public  affairs  for  the 
dty  of  Long  Beach,  at  a  compensation  of 
$300,  to  be  paid  plaintiff  by  defaidant  for 
the  term  of  said  employment  commencing 
on  July  7,  1915,  and  ending  on  the  2d  day  of 
November,  1916,  and  that  pursuant  to  said 
agreement  of  employment  plaintiff  did  dur- 
ing the  whole  of  said  term  perform  such 
services  for  and  on  behalf  of  defendant  In 
the  second  count  it  is  alleged  that  on  the  0th 
day  of  February,  1016,  defendant  employed 
plaintiff  to  perform  services  for  it  and  on 
its  behalf  as  a  laborer  in  the  charity  depart- 
ment of  said  dty  at  an  agreed  price  of  |2 
per  day  for  each  and  every  day  of  such  labor 
performed,  and  that  pursuant  to  said  em- 
ployment plaintiff  herein,  between  February 
9,  1916,  and  Mardi  22,  1917,  performed  288% 
days'  labor  at  $2  per  day,  aggregating  the 
sum  of  $576.60.  These  allegatlMis  as  to  the 
employment  of  plaintiff  by  defendant  were 
denied  in  the  answer,  and  as  to  both  thereof 
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the  conrt  found  adversely  to  plaintiff,  who 
appeals  from  the  Judgment  entered  thereon 
in  favor  of  defendant. 

The  sole  question  presented  is  whether  or 
not  such  findings  are  supported  by  the  evi- 
dence. It  appears  that  at  the  times  In  ques- 
tion the  city  of  Long  Beach  was  a  munici- 
pal corporation  operating  under  a  freehold- 
ers' charter  which  provided  for  a  commission 
form  of  government,  under  which  the  legis- 
lative department  of  the  city  consisted  of 
five  commissioners.  Section  15  of  article  4 
of  the  charter  provides  that — 

"The  legislative  body  may  from  Mme  to  time, 
by  a  majority  vote,  create  or  discontinue  offices 
and  municipal  employmenta  and  prescribe  and 
alter  the  compensation  of  any  officer  or  em- 
ployeee  of  the  dty,  except  Uie  elective  offi- 
cers." 

Pursuant  thereto  the  commissioners,  on 
July  6,  1915,  adopted  an  ordinance  designat- 
ed as  No.  B-1,  whereby  the  office  of  secre- 
.tary  to  the  commissioner  of  public  affairs  of 
the  city  was  created,  the  duties  of  which 
officer  were  declared  to  be  those  of  a  private 
secretary,  stenographer  and  clerk,  together 
with  such  other  duties  as  might  be  required 
by  the  commissioner  of  public  affairs,  and 
fixing  the  salary  of  such  official  at  $TO  per 
month.  Under  said  section  15  of  the  (diar- 
ter,  such  commissioner  Is  empowered  to  nom- 
inate persons  to  fill  all  offices  created  there- 
in, which  nominations.  In  order  to  be  effec- 
tive, as  provided  by  section  16  of  the  charter, 
"must  be  confirmed  by  the  votes  of  at  least 
three  commissioners.  Said  appointees  ao 
elected  by  the  commissioners  shall  hold  office 
for  a  period  of  two  years,  and  subject  to  re- 
moval at  any  time  by  a  vote  of  four-fifths  of 
all  the  commissioners,  except  those  under 
civil  service."  It  further  appears  that  Franlc 
M.  Cates  was  commissicmer  of  public  affairs, 
and  that  as  such  commissioner  he,  on  July 
6,  1915,  appointed  plaintiff  to  fill  the  office 
of  secretary,  stenographer,  and  derk  In  his 
department,  which  office  was  created  by  or- 
dinance No.  B-1.  It  further  appears  that 
Commissioner  Gates  and  plaintiff  sought  to 
have  her  appointment  as  such  subordinate 
official  confirmed  by  the  board  of  commis- 
sioners, but  they  steadfastly  refused  to  con- 
firm the  appointment,  and  Informed  both 
Cates  and  plaintiff  that  they  would  not  con- 
firm the  came,  notwithstanding  which  fact 
plaintiff  performed  the  duties  of  the  office 
for  the  term  named.  It  conclusively  ap- 
pears that  the  position  held  by  plaintiff  un- 
der Commissioner  Cates  and  the  duties  per- 
formed by  her  were  those  of  the  office  creat- 
ed by  ordinance  No.  B-1,  to  which,  by  reason 
of  the  refusal  of  the  commissioners  to  con- 
firm the  nomination,  she  was  never  legally 
appointed. 

[1]  It  follows  that,  since  the  employment 
was  unauthorized,  she  is  not  entitled  to  re- 
cover from  defendant  for  the  services  ren- 


dered under  the  purported  appothtment  mad* 
by  Cates  as  commissioner.  To  uphold  plain- 
tiff's asserted  right  to  recover,  under  the 
circumstances,  would  be  tantamount  to  a  dis- 
regard of  the  clear  provisions  of  the  city 
charter.  The  purported  appointment  was  a 
nullity  and,  in  contemplation  of  law,  plaintiff 
was  not  in  the  employ  of  the  city.  Santa 
Cruz  B.  P.  Co.  V.  Broderlck,  113  Cal.  628,  46 
Pac.  863 ;  Times  Publishing  Co.  v.  Weather- 
by,  139  Cal.  618,  73  Pac.  465.  We  therefore 
conclude  the  evidence  Justifies  the  finding  at- 
tacked to  the  effect  that  plaintiff  was  not 
employed  by  defendant  to  perform  service 
for  it  as  alleged  in  the  first  count  of  the 
complaint 

As  to  the  second  count,  it  appears  that 
Frank  M.  Gates,  as  commissioner  of  public 
affairs,  had  charge  of  the  department  of 
public  charities  of  the  municipality ;  that  in 
such  capacity  he,  on  February  9,  1916,  em- 
ployed plaintiff  for  an  Indefinite  period  to 
perform  services  In  connection  with  and  In- 
cidental to  the  business  thereof,  at  the  rate 
of  12  per  day;  and  that  between  February 
9,  1916,  and  March  22,  1917,  she  performed 
288%  days'  service,  amounting  to  1576.60.  It 
la  the  contention  of  plaintiff  that  authority 
for  the  act  of  Cates  as  such  commissioner  in 
employing  her  is  found  in  ordinance  No.  B- 
100,  adopted  on  January  28,  1916,  and  der 
dared  by  the  legislative  body  to  be  an  oaer- 
gency  measure.  Section  6  of  tliis  ordinance 
provided: 

"That  the  commissioner  of  public  affairs  is 
hereby  authorized  to  employ  ten  laborers,  for 
such  work  as  may  be  required  in  the  depart- 
ment of  public  charities,  or  for  any  work  that 
the  commissioner  of  public  affairs  may  deem 
necessary  for  the  carrying  on  of  the  work  of 
the  charity  department,  *  *  *  at  a  compen- 
sation not  to  exceed  ^.00  per  day  each." 

That  the  services  performed  by  plaintiff 
under  this  employment  were  those  specified 
in  section  5  of  the  ordinance  is  dearly 
shown.  Nevertheless,  respondent  Insists 
that,  though  the  ordinance  was  adopted  on 
January  28tb  and  contained  a  declaration  of 
its  urgency,  by  reason  whereof  under  the 
provisions  of  section  3  of  article  22  of  the 
charter  It  became  immediately  effective.  It 
did  not  in  fact  become  operative  until  thirty 
days  after  its  passage,  as  provided  in  cases 
where  ordinances  are  adopted  without  a  dec- 
laration of  urgency.  Its  contentlMi  Is  that  at 
the  time  of  the  adc^tlon  of  the  ordinance  no 
facts  existed  showing  that  It  was  necessary 
for  "the  Immediate  preservation  of  the  pub- 
lic peace,  health  and  safety":  and  hence  the 
mere  declaration  of  urgency  by  the  commta- 
sioners,  when  there  was  no  urgency,  is  insuf- 
ficient to  render  such  an  ordinance  immedl- 
ately  operative..' 

[1,  S]  We  quite  agree  with  respondent  that, 
in  the  absence  of  facts  diOwlng  urgency,  the 
mere  declaration  of  a  dty  council  ao  dedav* 
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Ing  lo  an  ordinance  win  not  render  It  Imme- 
diate operative.  In  re  Hoffman,  155  CaL 
U4,  99  Pac  617,  132  Am.  St  Rep.  75; 
Wheeler  r.  Chubbuck,  16  111.  361.  In  tbe  ab- 
■Mjoe  of  evidence  to  the  contrary,  however, 
we  must  assume  that  the  conncil  acted  upon 
sufficient  inquiry  as  to  whether  or  not  an 
emergency  existed.  The  declaration  is  prima 
fade  evidence  of  such  fact  In  the  Instant 
case,  other  than  tbe  fact  that  at  the  time  of 
the  adoptKte  of  ordinance  No.  B-lOO  there 
existed  an  ordinance  relating  to  the  charity 
dei>artment  of  the  dty,  which  was  repealed 
by  the  later  ordinance,  no  evidence  what- 
ever  is  presented  tending  to  show  that  no 
facts  existed  constituting  a  reason  for  the 
declaration  of  the  commissioners  as  to  the 
declared  urgency.  Under  the  old  ordinance. 
No.  B-8,  a  department  of  public  charities 
was  created.  In  which  provision  was  made 
for  the  appointment  of  a  secretary  of  chari- 
ties, who,  under  the  supervision  and  direc- 
tion of  the  commissioner  of  public  affairs, 
had  diarge  of  charities,  and  whose  salary 
was  fixed  at  $50  per  month.  The  new  ordi- 
nance enlarged  the  functions  of  the  depart- 
mmt,  provided  for  the  disposition  of  charity 
donations  received  and  the  disbursement 
thereof,  and  authorized  the  commissioner  of 
public  affairs  to  employ  such  persons,  not 
exceeding  ten,  as  he  might  deem  necessary 
in  conducting  the  work  of  the  department 
Tlie  natore  of  the  conditions  in  Long  Beach 
at  the  time  of  the  adc^tion  of  the  ordinance 
might  have  been  such  as  to  render  it  imme- 
diately expedient  to-  adopt  these  measures, 
and  particularly  to  provide  for  an  Increase 
In  tile  number  of  employees  in  conducting 
the  affairs  of  the  department  We  cannot 
say  by  a  mere  comparison  of  the  two  ordi- 
nances that  no  facts  existed  whldi  were  suf- 
ddent  to  warrant  the  act  of  the  municipal 
legislative  body  in  declaring  the  urgency 
measure.  However  this  may  be,  and  assum- 
ing, as  claimed  by  respondent  that  no  facts 
existed  Justifying  the  declaration  of  urgency 
contained  In  the  ordinance.  It  was  not  void 
by  reason  of  such  fact,  but,  at  most,  Its  op- 
erative effect  was  postponed  until  thirty  days 
had  elapsed,  to  wit,  until  February  28tb. 
Hichelson  v.  City  of  Sacramento,  173  Cal. 
108,  159  Pac.  431.  Hence,  since  under  the 
oidlnance  the  commissioner  of  public  affairs 
was  authorized  to  employ  plaintiff  in  the  de- 
partment of  charities  at  $2  per  day,  and  did 
employ  her,  she  would  In  any  event  be  enti- 
tled to  recover  compensation  for  the  services 
rendered  at  the  per  diem  spedfled,  based  up- 
on the  number  of  days'  work  performed  aft- 
er the  ordinance  became  operative,  and  this 
rii^t  would  be  unaffected  by  the  fact  (if  It 
be  a  fact)  that  at  the  time  she  entered  upon 
the  employment  the  ordinance  was  not  In 
effect  As  stated,  the  employment  was  for 
an  indefinite  period  at  $2  per  day,  and  con- 
ceding the  ordinance  did  not  go  into  effect 
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until  February  28th,  her  continuance  In  the 
work  thence  on,  with  the  knowledge  and  con- 
sent of  the  commissioner  of  public  affairs, 
who  at  such  time  was,  by  a  valid  ordinance, 
authorized  to  employ  her,  entitled  her  to  re- 
cover for  the  services  rendered. 

Our  conclusion  is  that  the  finding  of  the 
court  upon  the  Issue  presented  by  the  second 
count  of  the  complaint  is  not  supported  by 
the  evidence. 

The  judgment  is  reversed. 

We  concur:    CONREY,  P.  J. ;    JAMBS,  J. 

Opinion  of  Supreme  Court  In  Bank,  Denying 
Hearing. 

PER  CURIAM.  The  petition  for  a  rehear* 
ing  In  this  court  is  denied. 

[4,  f]  The  Judgment  being  reversed  and  a 
new  trial  in  the  court  below  being  necessary, 
the  defendant  should  have  leave  to  amend 
its  answer,  and  should  be  allowed  to  prove 
such  facts  as  may  exist  tending  to  show  that 
there  was  no  foundation  in  fact  for  the 
statement  In  the  ordinance  of  January  28, 
1916,  that  the  ordinance  "Is  urgently  requir- 
ed for  the  Immediate  preservation  of  the 
public  peace,  health  and  safety."  If  the 
court  should  find  that  there  was  no  such 
foundation,  the  declaration  would  be  ineffec- 
tual to  bring  about  the  Immediate  taking 
effect  of  the  ordinance,  and  it  would  not  take 
effect  for  30  days  after  its  passage,  in  whidi 
event  any  contract  made  within  the  30  days 
would  be  unauthorized.  Any  contract 
whether  express  or  implied,  made  thereafter 
in  pursuance  of  the  ordinance,  would  be 
▼aUd. 

SHAW,  C.  J.,  and  LAWLOR,  WILBUR, 
LBNNON,  SLOANB,  and  SHtlRTLEFP,  JJ., 
and  RICHARDS,  Justice  pro  tern.,  concur. 


SMITH  V.  ROSS  at  al. 


(67  Cal.  App.  191) 
(CW.  3653.) 


(District  Court  of  Appeal,  Second  District  IM- 
vision  2,  California.    March  27,  1922.) 

1.  Costs  «=9l99— As  affecting  claim  for  costs 
Judgment  Is  not  rendered  until  entered  In 
clerk's  minute  book. 

Under  Code  Civ.  Proc.  S  1083,  providing 
that  a  succesaful  party  claiming  costs  must  de- 
liver to  the  court  and  serve  on  the  adverse  par- 
ty witbin  five  days  after  the  verdict  or  notice 
of  the  decision  of  tbe  court  a  memorandum  of 
items  of  his  costs  and  necessary  disbursements, 
where  findings  of  fact  were  waived,  tbe  entry 
of  tbe  court's  dedsion  in  the  derk's  regular 
minute  book— not  in  the  courtroom  clerk's  so- 
called  rough  minutes — constituted  the  rendition 
of  ihe  judgment 

2.  Costs  ®=»l  99— "Decision"  as  used  In  stat- 
ute relating  to  memorandum  of  costs  defined. 

Under  Code  Civ.  Proc.  {  1033,  providing 
that  a  party  in  whose  favor  a  judgment  is  ren- 
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dered  !a  ddminx  costs  must  deliver  to  the 
conrt  and  serve  npon  the  adverse  party  within 
five  days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court  a  memorandum  of  the  items 
of  his  costs  and  necessary  disbursements,  and 
defining  the  "decision  of  the  court"  to  mean 
the  signing  and  filing  of  the  findings  of  fact  and 
condnsions  of  law,  where  written  findings  have 
not  been  waived,  the  "decision"  referred  to 
means  the  signing  and  filing  of  the  findings  of 
fact  and  conclusions  of  law,  but  where  find- 
ings are  waived,  as  permitted  by  section  634,  a 
minute  order,  directing  jndgment  for  one  of 
the  parties,  constitutes  the  "dedsion." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deci- 
sion.] 

3.  Costs  «=»I99— Party  not  requlreil  to  flia 
cost  bill  until  five  days  after  notice  of  mlnnta 
entry  of  cleric 

Under  Code  Civ.  Proc.  |  1033,  requiring  a 
party  in  whose  favor  a  judgment  is  rendered  to 
serve  or  file  his  memorandum  of  costs  'Vlthin 
five  days  after  •  •  •  notice  of  the  decision" 
in  a  case  in  whidi  findings  were  waived,  as 
permitted  by  section  634,  there  was  no  ded- 
sion  until  the  derk  made  his  minate  entry,  and 
the  winning  party  was  not  required  to  serve 
and  file  a  cost  bill  before  receiving  notice  of 
the  minute  entry. 

4.  Costs  ^=>I99— Memorandnm  of  eosts  held 
filed  in  time. 

Under  Code  Civ.  Proc.  {  1033,  providing 
that  a  party  in  whose  favor  a  judgment  is  ren- 
dered must  serve  or  file  his  memorandom  of 
costs  within  five  days  after  notice  of  the  ded- 
sion,  in  a  case  in  which  findings  were  waived, 
as  permitted  by  section  634,  tiiough  the  trial 
court  orally  announced  from  the  bench  "that 
in  its  opinion  judgment  should  be  for  plaintiff," 
there  was  no  entry  of  judgment  until  an  or- 
der directing  judgment  was  entered  in  the 
minute  book,  and  though  this  was  under  date 
of  November  30th,  the  day  of  the  statement 
by  the  trial  court,  where  plaintiff  did  not  re- 
ceive a  notice  of  the  entry  of  judgment  on  the 
clerk's  minute  book  until  December  20th,  a 
memorandum  of  costs,  served  December  21st 
and  filed  December  22d,  was  within  five  days 
after  notice  of  the  decision,  as  required  by 
section  1033. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  S.  E.  Crow,  Judge. 

Action  by  Hazel  Smith  against  James  Ross 
and  others.  Judgment  for  plaintiff.  E>om 
an  order  striking  out  plaintilTs  memoran- 
dum of  costs,  plaintiff  appeals.    Reversed. 

Preisker,  Preisker  &  Goble,  of  Santa  Maria, 
for  appellant. 

G.  U.  Armstrong  and  Fred  A.  Shaeaer,  both 
of  Santa  Maria,  for  respondents. 

FINIiATSON,  P.  J.  This  Is  an  appeal  from 
an  order  striking  out  plaintiff's  memorandum 
of  costs.  The  sole  question  is:  Was  tbo 
memorandum  served  and  filed  in  time? 

The  action  wets  brought  to  recover  posses- 
sion of  an  automobile.    It  appears  from  the 


bill  of  exertions  that  at  the  conclusion  of 
the  trial  on  November  30,  1920,  "the  court 
announced  that  In  its  opinion  Judgment  should 
be  for  the  plaintiff  for  the  return  of  said 
property  or  the  value  thereof,  found  to  be 
1750,  and  for  costs  of  suit"  It  further  ap- 
pears that  findings  were  waived  by  defend- 
ant Thereafter,  but  how  soon  does  not  ap- 
pear, the  clerk  made  an  entry  in  the  min- 
ute book,  under  date  of  November  30,  1920, 
which,  after  reciting  that  the  cause  bad  been 
tried,  argued,  and  submitted,  and  that  the 
court  had  duly  considered  the  evidence,  states 
that— 

The  court  "now  renders  Its  decision  from  the 
bench  and  orders  that  jndgment  be  entered 
herein  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  recovery  of  the  possession 
of  the  automobile  described  in  the  complaint  or 
$750  In  lieu  thereof,  and  for  costs  of  suit 
Findings  waived  in  open  conrt  Let  judgment 
be  entered  accordingly." 

The  entry  mentioned  in  the  final  sentence 
of  this  minute  entry  refers,  of  course,  to  an 
entry  of  the  Judgment  in  the  Judgment  book. 
The  formal  judgment  which  was  signed  by 
the  trial  judge,  was  filed  on  December  4, 
1020,  and  was  entered  in  the  Judgment  book 
on  December  6,  1920.  PlaintifTs  memoran- 
dum of  costs,  in  due  form,  was  served  on  De- 
cember 21,  1920,  and  was  filed  December  22, 
1920.  Within  five  days  thereafter  defend- 
ants served  and  filed  a  notice  of  motion  to 
strike  the  memorandum  of  costs  from  the 
files  on  the  ground  that  it  was  not  filed  with- 
in the  time  allowed  by  Jaw.  From  an  affida- 
vit filed  by  one  of  plaintiff's  counsel  it  ap- 
pears, without  contradictibn,  that  not  until 
December  20,  1920,  did  plaintiff  or  her  coim- 
sel  have  any  knowledge  of  the  minute  entry 
of  the  order  directing  that  a  Judgment  be  ot- 
tered in  favor  of  plaintiff. 

Respondents  contend  that  appellant  had 
notice  of  the  "decision"  when  the  court  In 
the  presence  of  appellant's  counsel,  orally  an- 
nounced from  tb6  bench  "that  in  Its  opinion 
Judgment  should  be  for  plaintiff."  For  appel- 
lant it  is  claimed  that  because  findings  were 
duly  waived  in  open  court,  no  Judgment  was 
"rendered"  and  no  "dedsion"  was  made  until 
the  clerk  had  made  his  minute  entry  of  the 
order,  directing  that  a  Judgmoit  be  entered 
in  the  judgment  book  in  favor  of  plaintiff; 
also  that  she  had  no  notice  of  the  "decision" 
lutil  December  20,  1920,  when,  for  the  first 
time,  her  counsel  learned  of  the  entry  of  the 
minute  order  directing  that  judgment  be  en- 
tered in  her  favor.  This  information  came 
to  appellant's  counsel  within  five  days  prior 
to  the  time  when  her  cost  bill  was  served 
and  filed.  We  think  appellant's  contention 
must  be  sustained. 

Section  1033  of  the  Code  of  Civil  Procedure 
provides : 

"The  party  in  whose  favor  the  Jndgment  is 
rendered,  and  who  claims  his  costs,  must  deliver 
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to  the  derk,  and  •err«  npon  the  adverse  party, 
within  fire  daya  after  the  verdict,  or  notice  of 
the  deciaion  of  the  coart  *  *  *  a  memo- 
randam  of  the  itema  of  bia  costs  and  necessary 
disbursementa.  *  *  *  By  the  deciaion  of 
the  court  *  *  *  is  meant  the  signing  and 
filing  of  the  findinga  of  fact  and  conclnaiona  of 
law." 

It  will  be  noted  tbat,  according  to  the 
wording  of  this  Code  section,  it  is  only  the 
party  In  whose  favor  "the  Judgment  is  ren- 
dered who  Is  entitled  to  costs;  also  tliat  one 
ao  oitltled.  If  the  case  be  tried  without  s 
iarj.  Is  not  required  to  serve  or  file  bia  cost 
bm  untU  "after  •  •  •  notice  of  the  d«- 
eition  of  the  court" 

[1]  Where,  as  In  the  present  case,  flndlnga 
are  waived,  the  oitry  of  the  court's  decision 
in  the  clerk's  minutes  constitutes  the  rendi- 
tion of  the  Judgment  Until  the  minute  or- 
der is  entered  in  the  derk's  regular  minute 
book — ^not  In  the  courtroom  clerk's  so-called 
"rough  minutes" — no  Judgment  is  "rendered." 
Ciim  v.  Kesslng,  89  Cal.  488,  26  Pac.  1076,  23 
Am.  St  Bep.  491;  Brownell  v.  Superior 
Court  157  Cal.  703, 109  Pac.  91.  In  Grim  ▼. 
Kessing,  the  court  aald: 

*****  Under  the  provisiona  of  tbe  Code 
•t  Civil  Procedure,  whenever  findings  are  re- 
qnired  there  can  be  no  'rendition  of  the  Judg- 
ment' until  they  are  made  and  filed  with  the 
derk.  Findings  of  fact  however,  are  required 
•nly  'upon  the  trial  of  a  question  of  fact'  and 
diey  may  in  all  Instaneea  be  waived.  When- 
ever they  are  waived  or  are  not  required,  the 
entry  of  its  decision  in  the  minutes  of  tbe  court 
conatitntes  tbe  *rendition  of  the  Judgment'  in 
the  aame  manner  aa  it  did  under  tbe  former 
Vstem." 

H)  So,  also,  with  respect  to  the  "dedston." 
Where  written  findings  have  not  been  waived, 
the  "decision"  referred  to  in  section  1033 
means  tbe  signing  and  filing  of  the  findinga 
of  fact  and  conclusions  of  law.  But  findings 
may  be  waived  (section  634,  Code  Civ.  Proc.) ; 
and  where  they  are  waived,  aa  they  were  In 
the  present  instance,  a  minute  order,  direct- 
ing Judgment  for  one  or  tbe  other  of  the  par- 
ties, constitutes  the  "decision."  Until  such 
entry  has  been  made  in  the  minute  book 
there  Is  no  "decision,"  as  that  word  is  em- 
ployed in  section  1033  of  tbe  Code  of  Civil 
Procedure.  Collins  v.  Belland,  37  Gal.  App. 
139,  173  Pac.  601. 

[8,4]  Since  section  1088  does  not  require 
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the  party  In  whose  f&vor  the  Jndgnoent  Is 
rendered  to  serve  or  file  his  memorandum  of 
costs  until  '*wlthin  five  days  after  •  •  • 
notice  of  the  decision,"  and  since  in  this  caae 
there  was  no  "decision"  until  the  clerk  had 
made  his  minute  entry,  it  follows  that  plain- 
tiff was  not  required  to  serve  and  file  her 
cost  bill  until  she  had  received  notice  of  that 
minute  entry.  It  does  not  follow  that  plain- 
tiff's counsel  had  notice  of  the  "decision" 
simply  because  they  were  present  when  the 
court  orally  announced  from  the  bench  that 
"in  U»  opinion  Judgment  should  be  for  the 
plaintiff."  No  findings  being  required  (they 
having  been  waived),  and  the  court  having 
merely  made  an  oral  statement  that  it  was 
its  opinion  that  Judgment  should  be  for  tbe 
plaintiff.  It  might  have  changed  its  opinion 
at  any  time  before  the  derk's  entry  in  tbe 
minute  book  of  the  order  directing  Judgment 
for  plaintiff.  Until  such  entrj,  the  oral  or- 
der or  announcement  from  the  bendi  was  in 
the  breast  of  the  court  and  subject  to  change. 
Browndll  v.  Superior  Court  supra. 

It  la  poeelble  that  some  days  may  have 
elapsed  between  the  time  when  the  court 
orally  announced  that  It  was  of  the  opinion 
tbat  Judgment  should  pass  for  plaintiff  and 
the  time  when  the  clerk  entered  in  bis  min- 
ute book  the  order  directing  that  a  Judgment 
for  plaintiff  be  entered  In  the  Judgment  book. 
Such  lapse  of  time  is  possible  notwithstand- 
ing the  fkct  that  the  minute  entry  bears  date 
as  of  the  day  of  the  court's  oral  announce- 
ment— ^November  80,  1920.  It  required  some 
time  for  the  clerk  to  record  the  day's  pro- 
ceedings In  his  minute  4>ook.  So  that  as- 
suming, for  tbe  purpose  of  this  decision  only, 
that  plaintiff  would  have  beoi  charged  with 
notice  of  the  "decision"  if  her  counsel  had 
been  present  when  tbe  clerk  made  his  minute 
entry  and  had  actually  seen  It  entered,  still 
there  is  nothing  here  to  Indicate  that  plain- 
tiff or  any  of  her  counsel  had  any  knowledge 
or  notice  of  the  minute  entry  until,  aa  stated 
in  the  aflldavit  of  one  of  her  attorneys,  the 
latter  received  a  copy  of  the  formal  Judg- 
ment from  a  court  attach^  on  December  20, 
1020,  which  was  less  than  five  days  before 
tbe  cost  bill  was  served  and  filed.  For  these 
reasons  we  think  appellant's  memorandum  of 
costs  was  served  and  filed  in  time,  and  that 
the  order  striking  it  from  the  flies  should  be 
reversed.    It  is  so  ordered. 

We  concur:    WORKS,  X;   OBAIO,  J. 
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(57  Cal.  App.  S40) 

MESSICK  V.  SUPERIOR  COURT  OF  CALI- 
FORNIA, IN  AND  FOR  SAN  JOAQUIN 
COUNTY.    (Civ.  2460.) 

(District  C!onrt  of  Appeal,  Third  District, 
GaUfornia.    AprU  12,  1922.) 

1.  Indictment  and  information  «=3ll0(34)— 
Sufficient  to  charge  destrvotlon  or  Injury  of 
fence  In  language  of  statute. 

Pen.  Code,  i  602,  subd.  8,  as  amended  by 
St.  1917,  p.  819,  making  it  a  misdemeanor  to 
willfully  open,  tear  down,  or  otherwise  destroy 
any  fence  on  the  inclosed  land  of  another, 
states  every  material  element  of  the  crime,  and 
a  complaint  following  its  language  is  sufficient, 
notwithstanding  the  word  "malidons"  in  the 
headnote  to  the  section. 

2.  Indictment  and  Information  «=»!  10(34)— 
Complaint  In  language  of  statute  held  to  suf- 
flclently  charge  opening  and  destnwMon  of 
fence  was  maUdoas;    "malice." 

In  view  of  Pen.  Code,  {  7,  sabd.  4,  defin- 
ing "malice"  as  an  intent  to  do  a  wrongful  act, 
a  complaint  charging,  in  the  language  of  Pen. 
Code,  i  602,  subd.  8,  as  amended  by  St  1917, 
p.  S19,  that  defendant  did  willfully  and  onlaw- 
fully  open,  tear  down,  and  destroy  a  fence  8nf~ 
ficiently  charged  malice  if  a  material  element 
of  the  charge. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 

Chester  W.  Messick  was  convicted  of  an 
offense,  and  the  Judgment  was  affirmed  by 
the  Superior  Court  of  Callfomia  in  and  for 
San  Joaquin  County,  and  be  applies  for  a 
writ  of  ceraorarl.%  AltematiTe  writ  dis- 
charged, and  peremptory  writ  denied. 

Walter  F.  Lynch,  of  Stockton,  for  peti- 
tioner. 

Edward  Van  Vranken,  of  Stockton,  for  re- 
spondent. 

BURNETT,  J.  Petitioner  was  convicted 
in  the  Justice  court  of  Douglas  township, 
county  of  San  Joaquin,  of  the  offense  charged 
in  a  complaint  as  follows: 

"The  said  Cheater  W.  Messick  did,  at  and  in 
the  county  and  state  aforesaid,  willfully  and 
unlawfully  open,  tear  down  and  destroy  a  fence 
on  the  inclosed  land  of  another,  to  wit,  a  line 
fence  between  the  lands  of  Chester  W.  Messick 
and  one  Edward  J.  Hughes,  situate,  lying,  and 
being  in  the  northwest  one-quarter  of  section 

3.  township  2  north,  range  8  east,  Mt.  Diablo 
base  and  meridian." 

[1]  He  was  sentoiced  to  pay  a  fine  of  ISO, 
and,  in  case  of  default  in  the  payment,  to  be 
imprisoned  in  the  county  Jail  until  the  fine 
should  be  satisfied  at  the  rate  of  $2  per  day. 
He  appealed  upon  questions  of  law  alone  to 
the  superior  court  of  said  county  wherein  the 
Judgment  was  affirmed.  Thereafter  he  peti- 
tioned this  court  for  a  vrrit  of  certiorari, 
claiming  that  no  offense  was  stated  In  said 


complaint  by  reason  of  the  failure  to  allege 
that  the  act  was  done  maliciously.  It  is  to 
be  observed  that  the  charge  is  in  the  lan- 
guage of  snbdlTislon  8  of  section  602  of  the 
Penal  Code,  aa  amended  in  1917  (Stats.  1»17, 
p.  319),  but  it  Is  the  claim  of  petitioner  that 
the  "headnote. to  the  section  (malicious  In- 
Jury  to  fre^old)  must  be  deemed  a  part  of 
the  substance  of  the  act,  and  accorded  the 
same  effect  as  thou^  written  into  the  body 
of  the  law."  This  is  a  rule  of  general  appli- 
cation recognized  by  the  authorities,  and  or- 
dinarily there  Is  no  question  about  its  per- 
tinency in  order  to  determine  the  intention 
of  the  Legislature,  but  herein  there  are  nine 
subdivisions  of  said  section  embracing  vari- 
ous acts,  some  of  which  are  not  injuries  to 
the  freehold  at  all;  and  it  may  be  doubted 
whether  the  said  headnote  was  intended  to  be 
anything  more  than  an  arbitrary  generaliza- 
tion of  the  scope  of  the  section.  It  is  not 
unreasonable  to  say  that  what  the  Legisla- 
ture meant  Is  that  the  various  acts  enu- 
merated should  be  deemed  equivalent  to  a 
"malicious  Injury"  to  the  freehold,  and  to 
charge  said  offense  it  would  be  sufficient  to 
follow  the  language  of  the  particular  subdi- 
vision under  which  the  case  should  fall. 
Some  of  these  acts,  indeed,  were  assuredly  in- 
tended to  be  penalized  although  not  done  ma- 
liciously, such  aa  "entering  any  inclosure  be- 
longing to,  or  occupied  by  another,  for  the 
purpose  of  hunting,  shooting,  killing,  or  de- 
stroying any  kind  of  game  within  such  inclo- 
sure, without  having  first  obtained  permis- 
sion from  the  owner  of  such  inclosure."  It 
is  proper  to  observe  also,  that  in  only  one  of 
these  various  subdivisions  Is  the  term  "ma- 
liciously" employed  to  characterize  the  of- 
fense, and  from  this,  under  a  familiar  role 
of  construction,  It  might  be  plausibly  argued 
that  it  was  not  Intended  as  a  qualification  of 
the  other  acts. 

The  true  situation  seems  to  be  that  every 
material  element  of  the  crime  committed  by 
petitioner  is  comprehended  by  this  express 
language  of  said  section:  "Every  person 
who  willfully  commits  any  trespass  by 
•  •  •  willfully  opening,  tearing  down, 
or  otherwise  destroying  any  fence  on  the 
Inclosed  land  of  another  •  •  •  is  guilty 
of  a  misdemeanor" — and  it  is  sufficient  by 
appropriate  allegations  In  the  complaint  to 
set  forth  that  condition. 

[2]  This  was  assuredly  done,  but.  If  It  be 
conceded  that  malice  Is  a  material  element  In 
the  charge,  then  such  requirement  is  satis- 
fied by  the  terms  that  were  employed  in  the 
complaint  The  word  malice  implies  "an  in- 
tent to  do  a  wrongful  act"  Subdivision  4,  | 
7,  Pen.  Ck>de;  People  v.  Ah  Toon,  68  Cal.  326. 
The  expressions  "willfully  and  unlawful- 
ly" used  in  the  complaint  are  equivalent  to. 
an  allegation  that  the  act  was  done'  with 
such  Intent    It  was  so  expressly  held  In  the 
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matter  of  Application  of  Ahart,  172  OaL  762, 
158  Pac.  160,  wherein  it  la  said : 

*^>aminK  next  to  the  complaint:  It  alleges 
that  the  defendant  "willfully  and  nnlawfully* 
transported  the  intoxicants.  'Willfully,'  of 
conrse,  imports  no  more  than  a  design  to  do  the 
specific  act.  But  the  charge  is  also  that  the  act 
of  transportation  was  onlawfnlly  performed. 
This  employment  of  the  word  is  not  merely 
epithetical  but  is  sufficient  to  charge  the  de- 
fendant with  the  performance  of  this  act  with 
a  wrongful  intent,  and  is  thus  sufficient  to  Jua- 
tify  hia  being  placed  upon  trial." 

Is  Blse  T.  United  States,  144  Fed.  S74,  74 
C.  C.  A.  1,  7  Ann.  Cas.  165,  It  was  declared 
by  the  Circnlt  CSonrt  of  Appeals,  Eighth  Cir- 
cult,  that  the  words,  "unlawfully  and  felo- 
nionsly"  mean  "that  the  act  which  they  diar- 
acteriae  proceeded  from  a  criminal  Intent 
and  evil  purpose  and  thus  exclude  all  color 
of  right  and  excuse  for  the  act,"  citing  cases. 

Petitioner  refers  to  certain  decisions  from 
other  Jurisdictiozis  apparently  In  ccmfllct 
with  the  foregoing,  but  they  are  not  control- 
ling herein.  As  the  question  was  directly 
decided  by  the  highest  court  of  this  state  in 
the  Ahart  matter  It  is  unnecessary  to  discuss 
the  subject  further. 

The  altematiTe  writ  is  discharged,  and  the 
peremptory  writ  denied. 

We  concor :    FINCH,  P.  X;   HAST,  3. 


(57  C&l.  App.  343) 

QROFF  at  «x.  V.  OU  BOIS  et  ai.    (Civ.  4205.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tision   1,    California.    April   13,    1922.) 

Llailtatloa  of  actions  «=33 1— Action  for  mis* 
carriaga  resulting  from  attempted  eviction  is 
karred  In  one  year. 
An  action  by  a  tenant  and  his  wife  to  re- 
cover damages  for  miscarriage  of  the  wife,  re- 
ndting   from   an   attempt  by   the   landlord   to 
evict  the  tenants  from  the  premises,  in  which 
no  physical  yiolence  was  employed  toward  the 
wife,  is  an  action  for  personal  injury  caused  by 
the  wrongful  act  of  another,  which  is  barred  if 
not  commenced  in  one  year  by  Code  Civ.  Proc. 
{  340,  anbd.  S. 

Appeal  from  Superior  Court,  Lake  County; 
M.  8.  Sayre.  Judge. 

Action  by  W.  C.  Groff  and  wife  against  K. 
B.  Du  Bola  and  others,  to  recover  damages 
for  personal  Injuries  growing  out  of  an  al- 
leged trespass.  Judgment  for  plaintiffs,  and 
named  defendant  appeals.    Beversed. 

H.  v.  Keeling,  of  Lakeport,  and  E>dgar 
D.  Pdzotto,  of  San  E^andsco  (Cleveland  R. 
Wright,  of  San  Francisco,  of  counsel),  for 
ajipellant 

W.  H.  HazeU,  of  Lakeport,  for  respond- 
ents. 


DU  BOK  69 

P) 

TYLER,  P.  J.  This  action  was  one  brought 
to  recover  damages  for  injuries  growing  out 
of  an  alleged  trespass  on  the  part  of  de- 
fendants. The  complaint  was  filed  on  the 
13th  day  of  March,  1920,  and  it  alleges  that 
about  the  Ist  day  of  August,  1917,  and  while 
plaintiffs  were  In  lawful  and  peaceful  pos- 
session of  certain  real  property,  defendants 
unlawfully,  and  In  a  malicious  and  offensive 
manner,  attempted  to  evict  them  therefrom, 
together  with  their  personal  belongings.  The 
complaint  contains  an  allegation  that  at  such 
time  plaintiff  Helm  E.  Groff  was  in  a  deli- 
cate physical  condition,  and  that  such  act 
on  the  part  of  defendants  caused  her  to  suffer 
a  miscarriage.  No  actual  damage  was  al- 
leged, but  plaintiffs  claimed  exemplary  dam- 
ages In  the  sum  of  $5,000.  A  demurrer  was 
Interposed  pleading  the  statute  of  limitations. 
It  was  claimed  that,  the  action  being  one  for 
Injury  caused  by  wrcmgful  act  of  another,  it 
should  have  been  commenced  within  one  year 
as  pre9crit>ed  by  subsection  3  of  section  340, 
Code  of  Civil  Procedure.  The  demurrer  was 
overruled,  and  defendants,  answering,  denied 
plaintiffs'  allegations,  and  alleged  that  the 
defendant  Du  Bois  was  the  owner  of  the 
premises,  and  that  he  and  the  other  defend- 
ants lawfully  entered  thereon,  and  that  the 
plaintiff  Helen  E.  Groff  .without  cause  or  rea- 
son threatened  to  shoot  them  unless  they 
departed.  Denial  Is  made  that  plaintiffs 
suffered  any  damage,  and  it  was  prayed  that 
they  take  nothing  by  their  action.  Trial 
was  had  by  jury. 

From  the  evidoice  it  appears  that  defend- 
ant tDu  Bois  was  the  owner  of  a  fruit  ranch 
In  Lake  county,  and  that  plaintiff  W.  C. 
Groff  and  his  family  were  located  thereon 
under  a  working  arrangement  On  the  1st 
day  of  August,  1917,  defendant  Du  Bois,  in 
company  with  the  other  defendants,  went 
upon  the  premises  and  removed  certain  per- 
sonal property  out  of  a  shed  and  from  the 
porch  of  the  house  occupied  by  plaintiffs. 
Helen  E.  Groff,  the  wife  of  plaintiff,  came 
out  of  the  door  with  a  shotgun  and  ordered 
defendants  to  refrain  from  removing  any  of 
the  property.  Defendants  desisted,  and  they 
then  left  the  premises.  Subsequently,  on 
August  13,  1917,  Helen  E.  Groff  suffered  a 
miscarriage.  It  further  appeared  that  de- 
fendants were  dvll  and  respectful  upon  the 
occasion,  and  that  no  force  or  violence  what- 
ever was  nsed  by  them.  As  before  stated, 
no  actual  damage  was  prayed  for,  and  none 
was  proven.  At  the  conclusion  of  the  trial 
a  verdict  was  rendered  in  favor  of  plaintiffs 
for  $100  actual  and  $2,500  exemplary  dam- 
ages. Defendant  Du  Bois  moved  for  a  new 
trial.  The  motion  was  denied  In  the  follow- 
ing language: 

"It  appearing  to  the  court  that  the  judgment 
in  the  case  is  excessive,  but  the  plaintiff  having 
offered  to  remit  $1,686.60  of  the  amount  of  the 
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verdict  rendered  and  the  Jadgment  entered  for 
plaintiff  herein,  and  the  defendant  baying  fail- 
ed to  accept  such  offer^  It  ia  ordered  that  the 
defendant's  motion  for  a  new  trial  herein  b«> 
and  the  same  is  hereby,  denied." 

Defendant  appeals  from  the  Judgment.  As 
grounds  for  reversal  it  Is  alleged :  (1)  That 
plaintlfTs  cause  of  action  is  barred  by  the 
statute  of  limitations;  (2)  that  plaintiff  was 
not  entitled  to  recover  exemplary  damages, 
for  the  reason  that  the  acts  of  defendant 
were  not  inalidous  or  wanton,  and  because 
of  the  fact  that  no  actual  damages  were 
pleaded  or  proven;  (3)  that  the  court  be- 
lieving the  verdict  excessive,  it  was  its  duty 
to  grant  a  new  trial. 

We  are  of  the  opinion  that  appellant's 
first  contention  disposes  of  the  case.  The 
action  is  clearly  one  bronght  tor  injury  to 
the  person  caused  by  wrongful  act,  and  ex- 
emplary damages  are  prayed  for  by  reason 
of  this  alleged  injury.  The  only  evidence 
upon  the  subject  is  that  plaintiff  Helen  B. 
Oroff  suffered  a  miscarriage.  There  is  no 
evidoice  in  the  record  to  show -that  the  acta 
of  defendant  caused  such  Injury.  Even  if 
we  assumed  that  the  miscarriage  was 
brought  about  through  the  acts  complained 
of,  it  is  clearly  a  case  within  the  purview  of 
subdivision  8  of  section  340,  Code  of  Civil 
Procedure,  requiring  such  actions  to  be 
brought  within  one  year.  Defendants  by  de- 
murrer and  answer  interpose  the  statute  as 
a  shield.  These  pleadings  should  have  been 
sustained. 

This  conclusion  makes  it  unnecessary  to 
discuss  the  other  questions  raised.  The 
Judgment  Is  reversed. 

We  concur:  KBRBIOAN,  J.;  KNIGHT. 
Jnstloe  pro  tern. 


(67  Ca!.  App.  267) 

EMPLOYERS'  LIABILITY  ASSUR.  CORPO- 
RATION, LIMITED.  OF  LONDON,  ENG- 
LAND, at  al.  V.  INDUSTRIAL  ACC.  COM- 
MISSION et  al.    (Civ.  4080.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  6,  1922.  Rehear- 
ing Denied  May  8.  1S22.) 

Master   and   servant   «334 1 9— Disability   held 
"new  and  further  disability"  within  Compen- 
sation Aot,  and  not  oontlnning  Illness. 
Where,  as  a  result  of  an  employee's   ef- 
forts to  work  following  his  disabilitjr,  for  which 
he  had  received  compensation,  new  complica- 
tions in  his  physical  condition,  traceable  to  the 
original  injury  set  in,  and  his  nervous  system 
was  broken  down  so  that  he  was  incapacitated 
for  his  duties,  his  condition  constituted  a  "new 
and  further  disabnitr,"  within  Workmen's  Com- 
pensation Act,  I  lie.  and  not  a  mere  "continu- 
ing illness." 


Application  by  tlie  Employers^  UaUllty 
Assurance  Corporation,  Limited,  at  London, 
England,  and  the  C.  N.  Whitmore  Company 
for  certiorari  to  review  an  order  of  the  In- 
dustrial Accident  Commission  awarding  com- 
I>enaation  for  injuries  to  X  T.  Sonza.  Award 
affirmed. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners. 

A.  E.  Graupner,  of  San  Francisco  (War- 
ren H.  Pillsbuiy.  of  San  Frandaoo.  of 
counsel),  for  respondents. 

KNIGHT.  Justice  pro  tem.  This  Is  a  pro- 
ceeding to  review  and  annul  an  award  of 
$267.81  granted  by  the  Industrial  Accident 
Commission  to  J.  F.  Souza  on  account  of 
injuries  sustained  by  him  while  in  the  course 
of  his  employment.  The  issue  presented  is 
whether  or  not  Souza's  dalm  is  barred  t^r 
the  period  of  limitation  prescribed  by  the 
Workmen's  Compensation  Act  (St.  1013,  p. 
279,  as  amended  by  St.  1917,  p.  831).  and  die 
determination  of  that  question  depends  upon 
whether  or  hot  the  disability  for  which  the 
claim  is  presented  was  a  '^ew  and  further 
disability"  within  the  meaning  of  that  term 
as  it  is  used  in  said  act 

On  September  10,  1920,  Souza  fdl  from  a 
wagon  and  sustained  a  fractured  skuU.  Med- 
ical and  hospital  treatment  were  sui^lied  by 
the  insurance  carrier,  and  on  November  22, 
1920,  Souza  returned  to  work  for  his  former 
employer  at  apparoitly  as  good  wages  as  he 
had  prevloualy  received,  but,  on  account  of  a 
still  weakened  condition,  he  was  assigned  to 
lighter  work.  On  November  20,  1920.  a  pay- 
ment of  compensation  was  made  to  Sonza  by 
the  insurance  carrier  in  the  sum  of  $44.27. 
About  January  1,  1921,  Souza  complained  to 
his  employer  that  he  was  unable  to  continue 
the  woik,  and  was  thereupon,  by  the  direc- 
tion of  the  physician  who  had  previously 
treated  him,  placed  In  the  hospital  for  lO 
days.  He  was  incapacitated  for  work  this 
second  time  on  account  of  his  injury  until 
about  the  end  of  March,  1921. 

On  June  4,  1921,  Souza  filed  this  applica- 
tion for  an  award,  which  was  granted,  In 
the  sum  of  $267.81,  upon  the  ground,  as  re- 
spondent contends,  that  the  original  injury 
to  Sonza  had  caused  "new  and  further  dls- 
abmty." 

Section  11  (c)  of  said  Workmen's  CJompen- 
sation  Act  provides,  among  other  things,  Quit 
an  Injured  employee  "may  institute  proceed- 
ings for  the  collection  of  compensation  within 
24S  weeks  after  the  date  of  the  injury  upon 
the  grounds  that  the  original  injury  has 
caused  new  and  further  disability,"  but  in 
said  section  it  is  further  provided  that  "pro- 
ceedings •  •  •  must  be  commenced  with- 
in six  months  from. the  date  of  the  injury 
•  •  •  or  •  •  •  six  months  from  Uie 
date  of  the    •    •    •   last  payment  of   •   •    • 
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oompenaatlOD.'*  It,  ttieretoie,  on  Jantmry  1, 
1921,  at  tbe  dme  Sonza  wu  again  compelled 
to  quit  his  employment,  be  was  suffering 
from  a  "new  and  further  dlaablUty"  result- 
ing from  the  original  injury,  his  claim  was 
filed  within  6  months  of  date  of  the  new 
disability,  and  consequently  is  not  barred. 

We  are  entirely  satisfied,  after  examining 
the  record  before  us,  that  Souza's  case  comes 
within  the  "new  and  further  disability" 
danse  above  mentioned.  When  Souza  was 
discharged  from  the  hospital  the  first  time 
be  was  released  and  required  to  resimie  his 
work  too  soon  after  the  Injury.  He  was  sub- 
ject to  apellB  of  dizzineaa  In  this  respect  his 
jdiysician  testified: 

"Aa  a  matter  ef  fact  he  never  had  done  his 
full  quota  of  work  since  he  had  been  cut  of 
tbe  hospital,  from  his  first  injury,  and  I  will 
say,  in  Justice  to  tbe  man,  tliat  I  turned  him 
loose  too  soon.  I  think  I  bad  him  report  back 
to  work  too  soon.  Mr.  Whitmore  is  a  good  man 
to  work  for  and  I  didn't  want  to  pot  the  insur- 
■sce  company  to  any  more  expense  than  pos- 
nble,  and  Hr.  Whitmore  has  fayored  him  or  did 
fsTor  him  in  his  work,  but  Mr.  Whitmore  has 
told  me  since  that  he  wasn't  aUe  to  do  his  full 
quota  of  work." 

The  evidence  may  be  further  fairly  sum- 
marized as  showing  that  after  Souza  was 
sent  back  to  work  his  dl7.glne<w  increased  to 
such  an  extent  that  his  nervous  system  was 
flnaUy  broken  down  and  he  virtually  suffered 
a  relapeeL  His  physician  further  testifled 
that,  on  January  1,  1821,  the  trouble  with 
Sonza  was  dlatzinww,  and  that  "he  was  In- 
dined  to  have  an  aotolntozlcation,  fill  up 
with  toxins,  poisons";  that  "his  nervous 
system  was  pretty  badly  shot  to  pieces  at 
that  time,  too,"  and  that  such  a  condition 
vary  often  follows  a  fracture  of  the  skull  or 
eoncnaslon  of  the  brain ;  that  "you  get  these 
tiaiunatic  conditions,  and  it  shocks  the  nerv- 
ous syston,  upsets  the  nervous  system  very 
mudi.'' 

The  petltionera  contend  that  Souza's  case 
merely  shows  a  "continuing  iUness,"  from 
which  it  is  argued  that  no  "new  and  further 
disability,"  la  shown.  In  this  respect  we 
think  the  petitioners  are  confusing  the  mean- 
ing of  the  word  "Illness"  with  the  word  "dis- 
ability." The  purpose  of  the  Compensation 
Act  Is  to  give  compensation  for  "disability" 
proximately  caused  by  injury.  Under  the 
provisions  of  section  0  (b)  of  said  act,  com- 
pensation is  not  due  for  temporary  disability 
after  an  employee  returns  to  work  at  full 
wages,  and  It  follows  that  when  Souza  re- 
turned to  work  at  full  wages  there  was  no 
"compensable  disability."  As  a  result  of  his 
efforts  to  work  from  November  22,  1020,  to 
January  1,  1921,  new  complications  in  his 
phyrical  condition  set  in,  his  nervous  system 
was  br<Aen  down,  and  he  was  finally  com- 
pelled to  quit  work.    These  facts  are  appar- 


ent from  the  testimony  of  tbe  physician  aa 
hereinabove  quoted. 

Under  these  circumstances,  we  are  of  the 
opinion  that  tbe  situation  here  presented 
fully  and  fairly  comes  within  tbe  intent  and 
meaning  of  the  "new  and  further  disability" 
clause  of  said  Workmen's  Compensation  Act, 
and  for  ttiat  reason  the  award  is  affirmed. 

We  ooncnr :   TYLER,  P.  J. ;  KBRRIQ AM,  J. 


ROYAL 


GROCERY  CO. 
(Civ.  4135.) 


(57  Cal.  App. 
V.  OLIVER. 
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(District  Ooort  of  Appeal,  First  District,  Divi- 
sion 1,  CSalifomia.    April  7,  1922.) 

Landlord  and  tenant  i3=>86  (2)— Option  to  r^ 
new  If  notice  "withia"  90  days  prior  to  ox- 
piratlon  Is  given  requires  90  days'  notlee. 
In  a  provision  of  a  lease  giving  the  lessee 
the  option  to  renew  if  notice  of  Intention  to 
exercise  the  option  was  given  within  90  days 
prior  to  the  expiration  of  the  term,  the  use  of 
the  word  "within"  does  not  entitle  the  lessee 
to  give  the  notice  at  any  time  less  than  90 
days  before  the  term  expired,  as  it  might  if 
the  provision  read  "within  90  days  of  the  ex- 
piration," since  the  word  "within,"  when  used 
in  connection  with  the  word  "before"  or  "pri- 
or" can  be  construed  as  meaning  not  later  than, 
or  at  any  time  not  les;  than. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Within.] 

Appeal  fr<Mn  Superior  C!ourt,  Alameda 
Coimty;   A.  F.  St  Sure,  Judge. 

Action  by  the  Royal  Grocery  Company 
against  Lillle  F.  Oliver,  as  executrix  of  D. 
Franklin  Oliver,  deceased,  for  specific  per- 
formance of  a  contract  Judgment  for  de- 
fendant and  plaintiff  appeals.     Affirmed. 

O.  O.  Foelker,  of  Oakland,  for  appellant 
Morrison,  Dunne  A  Brobeck,  and  J.  F. 
Shuman,  all  of  San  Francisco,  for  respond- 
ent 

KNIOHT,  Justice  pro  tem.  This  Is  an  ai>- 
peal  by  plaintiff  from  a  judgment  sustain- 
ing a  demurrer  to  plaintiff's  complaint,  with- 
out granting  leave  to  amend,  in  an  action 
brought  for  specific  performance  growing 
out  of  an  option  for  the  renewal  of  a  lease 
of  real  property. 

On  January  IS,  1919,  the  defendant  as 
lessor,  entered  into  a  lease  with  plaintiff,  as 
lessee,  whereby  defendant  leased  to  plaintiff 
a  store  in  the  city  of  OaUand,  for  the  term 
of  two  years  commencing  on  February  1, 
1919,  and  ending  on  January  31,  1921.  The 
lease  gave  the  lessee  an  option  to  renew  the 
same,  with  dianged  rentals,  for  a  further 
period  of  three  years,  the  new  term  to  com- 
mence on  January  81,  1921,  but  with  respect 
to  this  renewal  the  lease  provided : 
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"It  ia  further  screed  and  understood,  how- 
ever, that,  in  the  event  the  lesaee  herein  shall 
fan  to  give  the  lessor  herein  a  written  notice 
of  its  election  to  exercise  this  option  for  a  3- 
year  renewal  of  this  lease  within  90  days  prior 
to  the  expiration  of  this  lease,  this  option  for 
a  8-year  renewal  shall  thereafter  be  and  be- 
come nail  and  void,  and  of  no  farther  force  and 
effect,  without  notice  from  the  lessor." 

Notice  of  the  exercise  of  the  option  to  re- 
new the  lease  was  given  to  the  lessor  on 
November  13, 1920,  which  was  79  days  before 
the  lease  expired. 

The  controversy  between  the  parties  arises 
over  the  ccoiatrnction  which  shall  be  given 
to  the  term  "within  90  days  prior  to  the  ex- 
piration of  this  lease."  Appellant's  conten- 
tion is  that  it  bad  the  right  at  any  time  dur- 
ing the  90  days  next  preceding  the  expira- 
tion of  the  lease  to  serve  the  notice  of  the 
exercise  of  £he  option.  Respondent's  claim 
is  that  said  notice  should  have  been  served 
at  least  90  days  prior  to  the  expiration  of  the 
lease. 

Viewing  the  option  in  the  light  of  other  oi»- 
tions  snch  as  are  customarily  used  In  leases, 
we  can  arrive  at  no  other  conclusion  than 
that  it  was  the  intention  of  the  parties  here 
that  the  lessee  should  give  the  lessor  at  least 
90  days'  notice  of  its  Intention  to  continue 
the  tenancy.  l>o  hold  otherwise  would,  in 
our  opinion,  be  giving  the  option  an  unrea- 
sonable and  unjust  interpretation. 

The  usual  puri>ose  of  requiring  the  lessee 
in  any  case  to  give  notice  of  the  exercise  of 
an  option  to  renew  the  lease  is  that  the  les- 
sor may  not  be  compelled  to  wait  until  the 
last  day  of  the  term  of  the  lease  before  he 
may  know  whether  or  not  the  lessee  desires 
to  continue  to  occupy  the  premises  for  a 
further  term,  and  thereby  take  the  risk  of 
having  his  premises  remain  idle  for  an  in- 
definite period  In  the  event  that  said  option 
to  renew  the  lease  is  not  exercised.  If  appel- 
lant's contention  be  sustained,  it  would 
mean  that  appellant  was  not  permitted  to 
notify  the  landlord  at  any  time  during  the 
year  and  nine  months  it  occupied  the'  prem- 
ises that  it,desired  to  and  would  continue  its 
tenancy  after  the  original  term  fixed  in  the 
lease,  but  that  it  was  required  to  wait  until 
90  days  of  the  expiration  of  the  lease  before 
it  could  serve  such  notice.  Such  a  limita- 
tion would  obviously  be  to  the  disadvantage 
of  both  parties  to  the  lease,  and  there  ap- 
pears to  be  no  reason  in  law  or  fact  why 
such  a  provision  should  have  been  made. 
If  the  option  had  read  "within  90  days  of 
the  expiration  of  the  lease,"  then  there  would 
be  some  force  in  appellant's  contention ;  but 
the  presence  of  the  words  "prior  to"  clear- 
ly indicates,  we  believe,  that  it  was  the  clear 
intention  of  the  parties  that  the  notice  should 
be  served  at  least  90  days  inrlor  to  the  date 
■on  which  the  lease  expired. 

The  question  of  such  a  pleonasm  as  ap- 


I  pears  in  this  option  has  been  bef<»e  the 
courts  of  other  Jurisdictions  in  a  few  cases, 
and  the  rule  of  those  cases  is  that  the  word 
"within,"  when  used  in  connection  with  the 
word  "before,"  should  be  construed  as  mean- 
ing "not  later  than"  or  "at  any  time  not 
less  than."  United  States  v.  Sena,  15  N. 
M.  187, 106  Pac.  384 ;  Hammond  v.  Connolly. 
68  Tex.  62;  Colonial  Trust  Ca  v.  Wallace 
{O.  C.)  183  Fed.  897.  We  are  of  the  opin- 
ion that  such  a  constructlcm  must  be  adopted 
here. 
Judgment  affirmed. 

We  concur:  T^UER,  P.  J. ;  RICHARDS,  J. 


(28  N.  M.  12» 

MORRISON  V.  FIRST  NAT.  BANK  OP 
TAOS.     (No.  2535.) 

(Supreme  Court  of  New  Mexico.    Feb.  21, 

1922.    Rehearing  Denied  June 

10,  1922.) 

(Byttabut  by  tha  OourtJ 

1.  Trial  ®=»I56(3)  —  A  demarrer  to  the  evl* 
dwiee  admits  its  truth  and  waives  all  objeo> 
tlons  to  Its  admissibility. 

A  demurrer  to  the  evidence  admits  the 
truth  of  the  testimony,  every  conclusion  which 
it  tends  to  prove,  and  every  inference  which 
may  reasonably  be  drawn  therefrom,  and  waives 
all  objections  to  the  admissibility  of  such  evi- 
dence. 

2.  Appeal  aid  error  ^s>>733— Assignments  dl« 
rected  to  Judgment  defects  held  sufficient. 

Assignments  of  error  challenging  defects 
which  inhere  in  the  Judgment  itself  are  suffi- 
cientiy  specific. 

3.  Judgment  ®=352— Warrant  of  attorney  per> 
mits  Judgment  against  maker  without  pro* 
cess. 

A  warrant  of  attorney  in  a  promissory  note 
permits  the  holder  to  take  Judgment  against 
the  maker  thereof  without  service  of  process 
upon  him,  although  he  was  within  the  jurisdic- 
tion of  the  court  and  could  have  been  served. 

4.  Principal  and  agent  ®=3l8l— Agent's  fraud 
upon  or  concealment  from  principal  not  avalU 
able  to  latter  as  against  party  dealing  with 
agent  in  good  faith. 

Knowledge  of  the  agent  is  to  be  imputed 
to  the  principal,  and,  where  the  agent  knew 
and  nnderstood  the  conditions  upon  which  his 
principal  was  to  be  released  from  certain  in- 
debtedness, his  concealment  from  or  fraud  upon 
his  principal  is  not  available  to  the  principal 
against  one  dealing  with  the  agent  in  good 
faith. 

Appeal  from  District  Court,  Taos  County ; 
Leib,  Judge. 

Action  by  Harry  STorrison  against  the 
First  National  Bank  of  Taos,  N.  M.,  to  set 
aside  and  vacate  a  judgment  obtained  by  tbe 
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defendant  bank  against  the  plaintiff.  From 
a  judgment  dismissing  tlie  comi^alnt,  the 
plaintiff  appeals.    Judgment  affirmed. 

H.  M.  Dow,  of  Roswell,  for  appellant 
Utngblln    &    Barker,    of    Santa    F6.    for 
appellee. 

BAYNOI/DS,  C.  J.  Appellant  Morrison,  as 
maker  and  indorser,  was  Indebted  to  the 
First  National  Bank  of  Taos  in  the  snm  of 
19,324.20  on  four  promissory  notes.  One 
Fortner  was  the  maker  of  three  of  these 
notes  and  Indorser  on  the  fourth,  whi<A  was 
signed  by  Morrison  as  maker.  When  the 
notes  became  due,  payment  was  demanded 
by  the  bank,  and  an  arrangement  was  en- 
tered Into  by  the  parties  by  which  Morrison 
understood  that  on  giving  two  new  notes  for 
$3,000  each  be  was  to  be  released  from  his 
liability.  The  negotiations  were  carried  on 
by  Fortner  and  a  representative  of  the  bank. 
The  bank  daimed  that  the  balance  or  the 
$9300  was  to  be  taken  up  by  a  note  si^ed 
by  J.  H.  Vaughn,  and  that  Fortner  was  to 
get  this  note  from  Vaughn,  but  Morrison 
apparently  did  not  so  understand  It.  The 
note  from  Vaughn  was  never  made.  Ui>on 
receipt  of  the  two  $3,000  notes  from  Morrl- 
8(n,  the  bank  credited  his  account  with  them 
to  that  amount  and  sent  him  canceled  notes 
on  which  be  was  liable  to  that  amount.  The 
two  notes  for  $3,000  each  were  Judgment 
notes.  Tbe  bank  subsequently  obtained  Judg- 
ment '  on  these  two  notes  against  Morrison 
under  a  warrant  of  attorney  contained  there- 
in, issued  execution,  and  sent  it  to  tbe 
sheriff  of  Chaves  county.  Morrison  did  not 
take  any  action  In  Taos  county,  where  tbe 
Judgment  was  rendered,  toward  setting  it 
aside  or  securing  stay  of  execution,  but  ob- 
tained an  injunction  in  the  district  court  of 
Chaves  county  against  the  sheriff  from  mak- 
ing a  levy.  At  this  stage  of  the  proceeding 
a  writ  of  prohibition  was  issued  by  the 
Sapreme  Court  against  the  action  of  the 
court  of  Chaves  county  In  enjoining  the  sher- 
iff of  said  county  from  levying  the  execution. 
The  levy  was  afterward  made  in  Chaves 
eonnty. 

The  present  suit  was  filed  for  the  puri>ose 
of  setting  aside  and  vacating  tbe  Judgment 
obtained  by  the  bank  on  tbe  two  $.3,000  Judg- 
ment notes  in  Taos  county  on  tbe  ground 
that  the  Judgment  was  procured  by  fraud, 
tbe  notes  having  been  delivered  ccmditionally, 
and  there  being  no  liability  thereon.  After 
Iseoe  was  Joined,  the  case  was  tried,  a  de- 
mnrrer  to  the  evidence  at  the  close  of  plain- 
tUTs  case  was  sustained,  and  the  complaint 
dismissed.  From  the  action  of  the  trial 
oonrt  sustaining  the  demurrer  and  dismiss- 
big  the  complaint,  the  plaintiff,  Morrison, 
appeals  to  this  court.  He  assigns  as  error 
that  the  district  court  erred  in  sustaining  the 
demurrer  to  the  evidence,  rendering  Judg- 
ment against  appellant  In  favor  of  the  bank. 


[1]  It  seems  to  be  conceded  th&t,  when  a 
demurrer,  to  the  evidence  is  sustained,  tbe 
testimony  introduced  on  behalf  of  the  plain- 
tiff is  deemed  true,  and  every  conclusion 
which  it  tends  to  prove  must  be  admitted, 
and  that  such  demurrer  waives  all  objections 
to  the  admissibility  of  evidence  and  amounts 
to  an  admission  that  every  inference  which 
may  be  reasonably  drawn  from  tbe  evidence 
is  true.  CoUins  v.  Schump,  16  N.  M.  537,  120 
Pac.  331;  State  v.  Ogden,  20  N.  M.  638,  151 
Pac.  758. 

[2]  Appellee  In  the  first  Instance  challeng- 
es the  assignments  of  error  on  tbe  ground 
that  they  are  not  sufliciently  specific.  As, 
however,  they  are  directed  to  defects  which 
inhere  in  the  Judgment  itself,  we  deem  them 
sufficient,  under  Kersbner  v.  Trinidad  Mill- 
ing &  Mining  Co.,  26  N.  M.  73,  189  Pac.  688. 

[3]  Appellant  urges  upon  us  that  such 
Judgment  notes— that  is,  notes  with  a  war- 
rant of  attorney— cannot  be  properly  used 
to  procure  Judgment  without  process,  where 
in  a  case  like  the  present  one  service  could 
have  been  made  upon  the  debtor.  This  point 
has  been  decided  adversely  to  tbe  contention 
of  the  appellant  by  the  case  of  First  Nation- 
al Bank  of  Las  Cruces  v.  Baker,  25  N.  M.  208, 
180  Pac.  291. 

[4]  Tbe  trial  court,  as  shown  by  a  state- 
ment made  by  him  at  the  close  of  plaintiff's 
evidence,  took  the  view  that,  although  there 
had  been  a  mistake  as  to  the  agreement  in 
regard  to  the  surrender  of  Morrison's  notes, 
there  was  no  actual  fraud  on  the  part  of  the 
bank  which  necessitated  the  court  settini: 
aside  the  Judgment  ,We  have  carefully  read 
the  record  of  testimony,  and  it  shows  to  our 
mind  that  Fortner  acted  as  agent  of  Morri- 
son in  procuring  this  agreement;  that  the 
bank  understood  they  were  to  release  Morri- 
son's indebtedness  if  tbe  full  amount  of  it 
was  taken  care  of  by  these  two  notes  of  $3,- 
000  each,  and  tbe  note  of  J.  H.  Vaughn  for 
tbe  balance.  Morrison  apparently  did  not 
understand  the  arrangement  this  way,  but 
presumed  that  he  was  to  be  released  upon 
slgnbug  the  two  $3,000  notes.  Taking  the 
most  favorable  view  of  the  testimony  for  the 
plaintiff,  It  is  apparent  that  the  bank's  ac- 
tion did  not  amount  to  procuring  these  two 
$3,000  notes  by  fraud,  nor  were  they  condi- 
tionally delivered  to  the  bank.  Fortner  was 
the  agent  of  Morrison,  and  not  of  the  bank. 
If  there  was  any  misrepresentation.  It  was 
not  upon  tbe  part  of  tbe  bank,  but  on  tbe 
part  of  Fortner  towards  Morrison.  In  fact, 
this  is  admitted  by  Morrison  in  his  testimony. 
Knowledge  of  tbe  agent  Is  to  be  Imputed  to' 
the  principal,  and,  where  tbe  agent  knew 
and  understood  the  conditions  upon  which- 
his  principal  was  to  be  released  from  certain 
Indebtedness,  bis  concealment  from  or  fraud 
upon  his  principal  is  not  available  to  the 
principal  against  one  dealing  with  the  agent 
in  good  faith. 
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We  beUere  the  conrt  came  to  a  correct  con- 
dosion  upon  the  eyldence  at  the  close  of 
plalntUTs  case  and  properly  Bustained  the 
■demurrer  to  it  and  dismissed  the  cause. 

The  Judgment  Is  therefore  affirmed;  and 
It  Is  ao  ordered. 

PARKER,  3.,  concurs. 
DAVIS,  J.,  did  not  partidpata. 


<2S  N.  u.  U7) 

STATE   V. 


CASAD.      (No.  2594.) 


(Supreme   Court   of  New  Mexico.     April  28, 
1922.     Rehearing  Denied  June  9,  1922.) 

(8v0o,iM»  by  t%»  Court.) 

i.  Homitdd*  ^s»33»-8ostaining   oblectloa   to 
qnestloB  as  to  deoeaseifo  reputation  for  vlo- 
loBOe  .when  aagry  held  harmloss,  where  wit- 
nest  stated  that  his  reputation  for  violenoo 
was  bed. 
It  is  Iiannless  error  to  sustain  an  objection 
to  a  question  as  to  the  reputation  of  deceased 
as  a  man  of  violent  character  or  otherwise, 
'Vhen  angry,"  where  witness  was  asked  as  to 
the  reputation  of  deceased  for  peace  and  quie- 
tude, or  for  violence,  and  answered  it  was  bad, 
and    the   Jury   had   before   it   other   evidence 
showing  the  alleged  angry  and  violent  actions 
of  the  deceased  at  the  time  of  the  homicide. 

2.  Homicide  «=3i7l  (2)— Evidenoe  as  to  condU 
tlon  of  alfalfa  orop,  alleged  negligent  care 
of  which  was  the  oauso  of  the  trouble,  bold 
proper^  admitted. 

Alleged  error  as  to  the  admission  of  cer- 
tain evidence  considered. 
• 

3.  Criminal  law  <8=»805(l),  829(4)~Homlolde 
«»303— liwtniotlon  on  the  right  to  resist 
trespass  on  real  property  held  properly  re- 
fused; defendant  may  not  complain  that  In- 
struction  gave  a  wrong  Impression,  without 
tho  giving  of  requested  erroneous  Instruction; 
defendant  may  not  compjain  of  failure  to  give 
a  requested  Instruotlon  on  raattora  properly 
covered  by  one  given. 

Instructions  as  to  the  rights  of  defendant 
upon  his  own  property,  and  as  to  who  was  the 
aggressor  in  the  affray,  considered  and  held 
correct. 

4.  Criminal  law  <8s3829(l)— Court  Is  not  bound 
to  give  a  requested  instfuotion,  even  If  oor- 
rset.  If  merely  cumulative. 

The  court  is  not  bound  to  give  a  requested 
instruction,  even  if  correct,  which  is  merely 
cumulative,  and  states  in  another  form  a  prop- 
osition of  law  already  given  to  the  jury. 

Appeal  from  District  Court,  DoBa  Ana 
Ootmty;    Ed  Mecbem,  Judge. 

0.  Darwin  Casad  was  convicted  of  man- 
daughter,  and  he  appeals.    Affirmed. 

Holt  &  Sutherland,  of  Las  Crucea,  for  ap- 
pellant. 

A.  M.  Edwards,  Aast  Atty.  Gen.,  for  the 
State. 


RAYN0U3S,  0.  J.  Appellant  was  indicted 
tor  the  murder  of  one  Antonio  Bermudes, 
found  guilty  of  manslaughter,  and  sentenced 
to  five  to  six  years  in  the  penitentiary.  From 
this  judgment  sentencing  him,  the  awellant 
appeals  to  this  court. 

The  testimony  of  the  prosecution  showed 
that,  on  the  evening  of  Hay  25,  1916,  the 
deceased,  who  was  a  tenant  of  the  appellant, 
was  returning  to  the  farm  with  his  baling 
outfit  and  crew;  that  he  was  handling  the 
appellant's  farm  on  shares ;  that,  for  a  num- 
ber of  days  prior  to  the  killing,  he  had  t)een 
engaged  in  baling  alfalfa  for  a  neighboring 
farmer,  whose  property  was  adjacent  to  that 
of  the  appellant;  that  appellant  had  pro- 
tested to  the  deceased  that  he  was  neglect- 
ing appellant'g  alfalfa  and  that  deceased 
promised  he  would  commence  baling  appd- 
lanfs  alfalfa  on  the  day  of  the  killing;  tiiat 
appellant  went  to  El  Paso  on  that  day  and, 
upon  hia  return,  discovered  that  deceased 
had  not  begun  baling  the  alfalfa;  that  the 
appellant  thereupon  nailed  up  the  wire  gate 
which  had  been  theretofore  used  as  a  means 
of  egrehs  and  ing^resa  from  and  to  appellant's 
land ;  tliat,  having  nailed  up  the  gate,  appel- 
lant sat  down  on  the  ditch  bank  which  is 
Just  Inside  hia  property  near  the  gate,  and 
awaited  the  arrival  of  the  deceased  and  the 
baling  outfit  and  crew,  having  seen  the  par- 
ty approaching  as  he  finished  nailing  up  the 
gate.  When  the  baling  crew  approached  the 
gate,  appellant  forbade  deceased  to  enter  the 
premises.  Deceased  protested  and  dedared 
he  would  enter.  Deceased  removed  the  three 
lower  wires  of  the  gate  from  one  of  the 
posts,  and,  having  done  so,  stooped  under 
the  top  wire  and  stepped  in  the  direction  of 
the  appellant  who,  meanwhile,  had  remained 
seated  on  the  dltdt  bank  and  had  told  de- 
ceased not  to  enter;  that,  as  deceased 
stepped  from  the  gate  In  the  direction  of 
the  appellant,  the  latter  pulled  his  pistol  and 
fired  the  fatal  shot 

The  testimony  for  the  defense  was  to  the 
effect  that  various  members  of  the  baling 
crew  were  armed  with  pitchforks  and  other 
implements;  that  the  deceased  was  armed 
with  a  large  Stlllson  wrench,  which  he  used 
in  breaking  the  wires  loose  from  the  post; 
that,  as  he  went  under  the -top  wire,  he  ad- 
vanced up<»i  the  defendant  in  a  threatening 
and  menacing  manner,  exclaiming,  "I  will 
kill  you,  cabron";  that  the  defendant  be- 
lieving himself  to  be  in  imminent  danger 
then  fired  the  fatal  shot  The  witnesses  tar 
the  defendant  testified  that  within  10  or  15 
minutes  after  the  shooting,  they  saw  the 
StUlson  wrench  lying  on  the  ground  near 
the  body  of  the  deceased,  but  did  not  know 
what  became  of  it  They  were  the  first  per- 
sons who  arrived  at  the  l>ody  after  the  kill- 
ing. One  of  them,  a  brother  of  the  appellant, 
who  arrived  at  the  scene  of  the  shooting 
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within  tliree  «>r  four  minutes  after  it  occur- 
led,  testifled  the  following  conversation  oc- 
curred between  him  and  his  brother,  the  ap- 
pellant; that  witness  said:  "What  have  you 
done?"  and  the  appellant  replied,  "I  have 
killed  Antonio."  The  witness  said,  "You 
have  iilayed  hdl;"  and  the  appellant  re- 
plied, "I  had  to  do  it,  or  he  would  have  killed 
me." 

This  testimony  further  showed  that  there 
was  a  controversy  between  appellant  and  de- 
ceased over  deceased's  neglecting  to  bale  ap- 
pellant's alfalfa,  and  that  appellant  had 
stated  he  would  bale  it  himself,  unless  de- 
ceased began  baling  on  the  day  of  the  kill- 
ing; that,  when  appellant  foimd  on  Ills  re- 
turn from  sa  Paso  that  deceased  had  not 
kept  his  promise,  he  got  some  staples  and 
nailed  up  the  wire  "gate  above  mentioned ; 
that  he  sat  down  on  the  ditch  bank  to  await 
tte  arrival  of  the  deceased  for  the  purpose 
of  forbidding  him  access  to  the  premises; 
that,  when  deceased  arrived,  he  told  him  that 
he  had  previously  told  him  he  need  not  come 
back  to  the  ranch,  and  he  then  forl>ade  him  to 
enter.  Deceased  then  asked:  "Where  shall  I 
go  through?"  and  appelant  replied,  "Tou 
can  go  around  by  the  road;"  that  deceased 
then  said,  "I  will  show  you  where  I  will  go 
through,"  and  thereupon  began  to  break  off 
the  wires  with  a  wrench ;  and  appellant  then 
stated,  "Don't  do  it ;  don't  go  through  there, 
Antonio ;"  to  which  deceased  replied,  "I  will 
show  you ;"  and  that  after  he  had  broken  oOf 
three  lower  wires  he  grabbed  the  top  wire, 
ducked  under  it,  and  then  said  to  the  appel- 
lant, "I  will  kill  you,  cabron,"  advancing  up- 
on the  appellant;  that  appeUant  at  that  mo- 
ment pulled  his  pistol  and  fired  the  fatal 
shot,  because  he  thought  deceased  was  going 
to  kill  him. 

[1]  Appelant  urges  upon  us  numerous 
grounds  of  error  of  the  lower  court  for  re- 
versal, but  relies  principally  upon  the  exclu- 
sion of  a  question  to  the  general  reputation 
of  the  deceased  for  peace  and  quietude  or 
violence  when  angry.  The  transcript  shows 
the  following: 

"Q.  Did  yon  know  his  general  reputation  in 
the  community  in  which  he  lived  as  being  a  man 
•f  violent  character  or  otherwise,  when  he  was 
•apy? 

"^r.  Hamilton:  Object;  that  is  not  the  prop- 
er question. 

"The  Court:    Objection  sustained. 

"Mr.  Holt:   Exception. 

"Q.  Did  you  know  his  general  reputation  in 
the  commnnity  in  which  he  lived  for  peace 
and  <niietade  or  for  violence?  A.  I  knew  his 
repntation;  yea. 

"^  Well,  what  was  that  reputation— good  or 
bad  as  to  peace  and  quietude  or  violence?  A. 
Well,  he,  when  he  got  angry^ 

"^r.  Hamilton:  Object;  and  ask  that  it  be 
taken  from  the  jury. 

"The  Court:  Objection  sustained.  Oentle- 
Ben  of  the  jury,  you  will  disregard  the  last 
answer  of  the  witness. 
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"Mr.  Holt:   Exception. 

"Q.  Now,  Mr.  Casad,  answer  the  question  as 
to  his  general  reputation,  whether  it  was  good 
or  bad  in  those  respects  that  I  have  men- 
tioned.   A.  Bad." 

Appellant  contends  that  the  court  eri'ed 
in  refusing  to  allow  the  question  to  be  asked 
as  it  was  first  asked,  and  that,  by  limiting 
the  proof  of  the  deceased's  reputation  to  the 
general  question,  error  was  committed.  The 
graeral  rule  is  undoubtedly  to  the  effect  that 
proof  of  character  of  the  deceased  In  prose- 
cutions for  homicide  is  not  confined  to  gen- 
eral reputation,  that  his  character  under  spe- 
cial and  exceptional  circumstances  may  be 
shown,  where  such  circumstances  appear  to 
have  existed  at  the  time  of  the  affray  in 
which  the  killing  took  place.  See  note  to 
State  V.  E^ley,  3  L.  B.  A.  (N.  S.)  851.  The 
jury  had  before  it  the  fact  that  the  reputa- 
tion of  the  deceased  for  peace  and  quietude 
or  violence  was  bad.  It  also  had  before  it 
the  circumstances  of  the  controversy  out  of 
which  the  killing  arose,  the  angry  actions  of 
the  deceased,  according  to  the  testimony  of 
the  appellant  and  his  witnesses.  If  the  gen- 
eral reputation  of  the  deceased  for  peace  and 
quietude  was  bad,  it  is  difficult  to  see  how 
it  would  be  different  if  he  were  angry.  The 
appellant  apparently  seeks  to  intensify  the 
reputation  of  the  deceased  as  a  man  of  vio- 
lence. •  The  admission  of  the  answer  to  the 
question  as  asked,  and  exdaded,  would  have 
added  nothing  to  the  jury's  information,  and 
its  exclusion  deprived  the  appellant  of  no 
material  evidence,  nor  under  the  circum- 
stances of  this  case  did  it  prejudice  him. 
Theoretically,  adhering  to  the  strictest  tech- 
nical rules,  the  question  was  proper,  and 
the  answer  thereto  should  have  been  admit- 
ted. We  are  aware  that  this  court  has  held 
that  the  doctrine  of  harmless  error,  in  a 
criminal  case,  is  dangerous  (State  v.  Chesher, 
22  N.  M.  319,  325,  161  Pac.  1108),  but  it 
would  be  indulging  in  refinements  too  subtle 
for  practical  application,  to  hold  that  the  ex- 
clusion of  such  an  answer,  under  the  circum- 
stances of  this  case,  is  prejudicial  and  revers- 
ible error. 

[2]  2.  The  defense  put  in  evidence  the  fact 
that  the  deceased  had  neglected  the  alfalfa, 
by  allowing  it  to  lie  on  the  ground  10  or  12 
days  after  cutting,  and  to  bleach  and  lose 
weight,  as  a  reason  why  the  defendant  had 
declared  deceased's  lease  forfeited,  and  as  ac- 
counting for  defendant's  conduct  in  closing 
up  the  entrance  to  the  field  and  forbidding 
deceased  to  enter  with  his  hay-baling  out- 
fit. In  rebuttal,  the  prosecution  showed  over 
objection,  which  is  now  urged  as  error,  that 
the  hay  was  not  damaged  by  the  delay  in 
baling,  seeking  thereby  to  draw  the  infer- 
ence that  defendant's  motive  in  closing  the 
entrance  and  forbidding  deceased  to  enter 
was  not  as  daimed  by  him.  In  sunebuttal, 
defendant  shows  that  the  hay  was  greatly 
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damaged  by  the  delay  In  baling.  Tbis  tes- 
timony all  reflected  npon  tbe  good  faith  of 
the  defendant  in  his  conduct  immediately 
preceding  the  homicide,  and  we  fail  to  ap- 
preciate the  objection  urged  by  counsel  for 
the  defendant.  Of  course  the  real  question 
was  not  what  the  actual  condition  of  the 
hay  was,  but  what  defendant  reasonably  be- 
lieved it  to  be  on  account  of  deceased's  de- 
lay. But  the  circumstances  were  such  that 
the  defendant  claimed  to  know  the  condi- 
tion of  the  hay,  which  could  only  be  true  by 
examination  by  him,  and  the  real  fact  as  to 
such  condition  reflected  directly  upon  bis 
claim  to  know  such  condition. 

[3]  3.  Defendant's  requested  Instruction 
No.  1,  was  properly  refused.  It  was  as  fol- 
lows: 

"You  are  instructed  that,  If  yon  believe  from 
the  evidence,  that,  prior  to  the  shooting  al- 
leged in  the  indictment  in  this  case,  the  de- 
ceased had  committed  a  breach  of  his  contract 
with  the  defendant  by  willfully  failing,  neglect- 
ing, or  refusing  to  bale  the  alfalfa  on  the  Casad 
ranch  at  the  proper  time,  or  within  the  proper 
time  after  the  same  had  been  cut,  then,  as  a 
matter  of  law,  defendant  had  a  lawful  right  to 
terminate  the  existing  contractual  relations  be- 
tween himself  and  deceased,  and  to  forbid  him 
again  to  bring  his  baling  outfit  on  the  premises 
and  to  deny  him  the  further  use  of  the  en- 
trance to  said  premises,  near  whi<^  the  afore- 
said shooting  occurred;  and  that  defendant  had 
a  lawful  right  to  resist  any  forcible  attempt 
upon  the  part  of  the  deceased  to  effect  an  en- 
trance to  defendant's  premises  through  said 
gate,  with  such  degree  of  force  as  was,  or  to 
the  defendant  appeared  to  be,  necessary  to  re- 
pel such  attempted  forcible  entrance  upon  the 
part  of  the  deceased." 

This  Instruction  brings  into  the  case  the 
question  of  the  right  to  resist  trespass  upoa 
real  property,  and  does  not  give  the  law  up- 
on the  subject.  The  instruction,  as  present- 
ed, would  authorize  the  Jury  to  believe  that 
the  defendant  was  Justified  in  killing  de- 
ceased, in  resisting  his  entrance  upon  the 
land.  The  law  was  correctly  given  in  in- 
struction No.  12H  as  follows: 

"Ton  are  instructed  that  the  defendant  bad 
a  lawful  right,  upon  his  own  premises,  in  a 
peaceable  manner,  to  inform  the  deceased  of 
defendant's  desire  to  terminate  the  existing 
contract  between  tbe  deceased  and  the  defend- 
ant; an4  if  you  believe  from  the  evidence,  that, 
at  the  time  of  the  shooting,  the  defendant  was 
upon  his  own  premises,  engaged  in  the  peace- ' 
able  mission  of  informing  the  deceased  of  de- 
fendant's desire  to  terminate  such  existing 
contract,  and  that  there  was  no  overt  act  by 
the  defendant  until  the  Instant  when  the  fatal 
shot  was  fired  by  defendant,  under  the  circum- 
stances and  in  the  belief  testified  to  by  de- 
fendant, then,  under  such  circumstances,  the 
defendant  wonld  not  in  law  be  regarded  as  the 
aggressor;  but  it  is  for  you  to  determine,  in 
the  light  of  all  the  testimony  in  the  case  which 
you  believe  to  be  true,  as  to  who  was  the  ag- 


gressor at  the  time  of  the  fatal  encounter;  and, 
before  you  can  find  that  the  defendant  was  the 
aggressor,  you  must  be  convinced  of  such  fact 
by  the  evidence  which  you  believe  to  be  true, 
beyond  a  reasonable  doubt." 

The  portions  of  instruction  No.  12,  objected 
to  by  the  defendant,  were  not  improper. 
Counsel  admitted  tbe  correctness  of  the  same. 
In  so  far  as  they  explained  tbe  law  of  self- 
defense,  but  insisted  they  gave  the  Jury  a 
wrong  Impression  without  the  giving  of  re- 
quested instruction  No.  1  In  .connection 
therewith.  As  before  seen,  requested  in- 
struction No.  1  was  erroneous,  was  properly 
refused,  and  the  defmdant  is  not  in  a  posi- 
tion to  assign  error  for  that  reason.  But 
the  instruction  complained  of  in  connection 
with  instruction  No.  12i4,  above  set  out,  was 
in  no  sense  misleading.  The  latter  instruc- 
tion fully  and  specifically  advised  the  Jury 
that,  if  tbe  facts  were  as  claimed  by  tbe  de- 
fendant, he  would  not  be  the  aggressor,  and 
would  not,  by  reason  of  having  nailed  up  the 
gate  and  having  forbidden  deceased  to  enter, 
be  derived  of  the  right  of  self-defense. 

[4]  4.  Tbe  requested  instruction  No.  3  was 
fully  covered  by  instruction  No.  12,  and  was 
properly  refused.  The  court  is  not  bound  to 
give  requested  instructions  which  are  mere- 
ly cumulative.  A  careful  reading  of  all  the 
instructions  and  those  requested  convinces 
us  that  the  case  was  fully  and  fairly  pre- 
sented to  the  Jury. 

Tbe  Judgment  is  therefore  affirmed,  and 
it  Is  so  ordered. 

PARKER  and  DAVIS,  JJ..  concur. 


(24  Ariz.  lOS) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  HOPKINS. 

(No.  2006.) 

(Supreme  Court  of  Arizona.    May  26,  1022.) 

1.  Death  $=395(3)— Damages  under  federal  aot 
measured  by  (oss  of  expected  pecuniary  ben»- 
flts. 

Federal  Employers'  Liability  Act  April  22, 
1908  (U.  S.  Comp.  St.  {{  8657-8666),  {  1,  was 
enacted  to  provide  for  tbe  making  of  com- 
pensation by  way  of  damages  to  the  members 
of  the  classes  mentioned  for  the  pecuniary  losa 
caused  by  tbe  wrongful  death  of  an  employee, 
and  such  damages  are  measured  by  the  benefits 
of  which  they  have  been  deprived,  being  such 
pecuniary  assistance  or  support  as  they  might 
reasonably  have  expected  to  receive  bad  tbe 
employee  lived. 

2.  Death  $=3l8(3)— Recovery  may  b«  based  «mi 
moral  obligation  to  support. 

Recovery  for  death  under  the  federal  Em- 
ployers' liabiUty  Act  April  22,  1908,  |  1  (U. 
S.  Comp.  St  S  8657),  for  the  benefit  of  de- 
fendants, may  be  founded  upon  a  merely  moral 
obligation  resting  upon  decedent  to  render  pe- 


sFor  other  eases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Dlsests  and  Indexes 


Digitized  by 


Google 


Aris.) 


ATCHISON,  T.  A  8.  T. 
<10T 


enniary  aid  or  anpport  aa  distinguished  from  a 
lesal  dut7  so  to  do. 


3.  Death  «=)il8(3)— "Dependent"  within  feder. 
al  Employers'  Liability  Act  defined. 

To  aathorize  recovery  for  deatli  under  fed- 
eral Employers'  LiabUity  Act  of  April  22,  1906 
(D.  S.  Comp.  St  {{  8657-8665),  for  the  benefit 
of  next  of  kin  "dependent"  on  the  deceased,  a 
■bowing  of  partial  dependency  for  support  is 
raffident,  bnt  the  circumstances  must  show 
some  disability  or  incapacity  coupled  with  laclc 
of  property  means  from  whidi  arises  a  need 
for  support  with  a  recognition  of  that  need  by 
the  deceased  either  by  actual  contributions  or 
a  fixed  purpose  to  render  such  contributions  to 
the  extent  that  there  existed  a  reasonable  ex- 
pectation of  the  derivation  of  pecuniary  ben- 
efits from  the  continuance  of  the  life  of  the  de- 
ceased. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent] 

4.  Death    4=977  —  Finding    of    "dependenoy" 
within  federal  Act  sustained. 

In  an  action  for  death  under  the  federal 
Employers'  Inability  Act  of  April  22,  1008.  §  1 
(U.  S.  Comp.  St.  i  8657),  for  the  benefit  of 
decedent's  minor  brothers  and  sisters,  the  de- 
pendent next  of  Icin,  evidence  of  a  necessitous 
want  on  their  part,  contributions  actually  made 
for  their  support  and  expressions  of  purpose 
to  continue  such  contributions  held  to  justify 
a  finding  of  dependency  within  the  act 

(Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ency.] 

Ai^eal  from  Superior  Court,  Tavapai 
County;   John  J.  Sweeney,  Judge. 

Action  by  J.  O.  Hoplcins,  as  administratrix 
of  the  estate  of  Roy  James  Sbomber,  against 
the  Atchison,  Topelia  &  Santa  F6  Railway 
Company.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  action  was  brought  by  J.  O.  Hoplcins, 
as  administrator  of  the  estate  of  Roy  James 
Shomber,  deceased,  against  the  appellant 
railroad  company  under  the  provisions  of  the 
act  of  Congress  commonly  known  and  refer- 
red to  as  the  federal  Employers'  Liability 
Act  of  April  22,  1908  (U.  S.  Comp.  St  §|) 
6657-8665),  to  recover  the  damages  sustained 
by  the  dependent  next  of  kin  by  reason  of 
the  death  of  the  decedent.  Upon  the  trial 
it  was  stipulated  that  the  decedent  came  to 
his  death  on  July  9,  1920,  while  in  the  em- 
ploy of  the  appellant  company,  as  a  brake- 
man,  in  the  operation  of  a  train  of  cars  en- 
gag^  In  an  interstate  diipment  of  freight, 
and  that  his  death  occurred  under  such  cir- 
cumstances "as  will  authorize  his  adminis- 
trator, the  plaintiff  in  this  action,  to  recover 
a  Judgment  against  the  defendant  company, 
if  the  evidence  discloses  that  said  -deceased 
left  next  of  kin  dependent  upon  him  as  alleg- 
ed in  the  complaint  It  is  understood  that 
defendant  does  not  admit  that  deceased  left 
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any  next  of  kin  dependent  npon  him,  that 
fact  being  a  matter  in  issue  imder  the  plead- 
ings." 

Upon  the  issue  thus  made  the  parties  went 
to  trial  to  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff.  From  the  Judgment 
entered  on  such  verdict,  this  appeal  is  taken. 

The  contenti(«s  of  the  appellant  are  based 
upon  the  asserted  insufficiency  of  the  evi- 
dence to  support  the  Judgment,  and  a  some- 
what full  statement  of  the  testimony  is  re- 
quired In  order  to  present  the  questions  for 
decision. 

At  the  time  of  his  death  the  decedent  was 
18  years  of  age,  and  unmarried.  His  father 
had  died  in  October,  1919,  and  his  mother  In 
March,  1920.  For  four  or  five  years  prior  to 
his  death  decedent  had  been  out  of  school, 
during  which  time  he  was  working,  and  was 
practically  self-supporting.  The  testimony 
discloses  that  he  was  a  steady  boy,  of  good 
habits,  a  good  worker,  fully  developed,  and 
In  good  physical  condition.  About  two  years 
prior  to  his  death  he  had  be«i  employed  by 
the  appellant  as  a  freight  trucker  at  Walton, 
Kan.,  and  as  car  sealer  and  yard  switchman 
at  Ash  Fork,  Ariz.,  and  later  as  brakeman 
between  Ash  Fork  and  Phoenix!  After  his 
father's  death  his  mother  asked  him  to  come 
to  Walton.  In  response  to  this  request,  and 
about  March  1,  1920,  he  obtained  a  leave  of 
absence  and  w«it  to  Walton  for  the  purpose 
of  assisting  his  mother,  and  helping  her  to 
care  for  his  four  minor  brothers  and  sisters, 
by  continuing  his  father's  business  of  driving 
a  truck  l>etween  Newton  and  Walton,  expect- 
ing to  return  to  his  railroad  employment  in 
Ash  Fork  "if  be  could  not  make  It  go"  In 
Walton.  At  decedent's  death  the  Shomber 
family  consisted  of  the  following  members, 
brothers  and  sisters:  Clarence,  aged  31,  liv- 
ing in  Boston  with  his  wife ;  Ernest  D.,  aged 
29,  who  bad  married  about  8  years  before, 
and  was  residing  at  Blytbe,  Cal. ;  Ethel 
Hopkins,  wife  of  the  appellee,  Hopkins,  a 
telegraph  operator,  who  had  been  married 
5  years,  and  was  living  at  Ash  Fork,  Ariz, 
with  her  husband  and  two  young  children ; 
Ruby,  a  trained  nurse  aged  22  years,  who 
had  married  after  her  mother's  death;  Ada 
Egbert,  who  had  been  married  for  more  than 
3  years,  and  who  had  been  living  at  home 
with  her  mother.  Then  followed,  in  the  or- 
der of  age,  after  the  deceased,  Roy  James 
Shomber,  the  four  minor  brothers  and  sis- 
ters, beneficiaries  herein:  Lawrence  Wil- 
liam, aged  15  years,  Frank  Henry,  aged  13 
years,  Nora  Ann,  aged  11  years,  and  Zena, 
aged  8  years. 

Following  the  funeral  of  Mr&  Shomber, 
which  was  attended  by  appellee  and  all  the 
Shomber  children,  excepting  Clarence,  the 
disposition  to  be  made  of  the  four  younger 
children  was  discussed  by  the  deceased  with 
his  brother  Ernest  and  the  appellee,  in  the 
presence  of  Lawrence.     Arrangements  were 
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made  wbereby  the  appellee  and  his  wife  took 
Nora  with  them  to  Ash  Fork,  Ernest  took 
Prank  and  Zena  to  Blythe,  and  Lawrence 
remained  at  Walton,  where  he  has  since  liv- 
ed with  his  Bister,  Mrs.  Egbert,  who  remain- 
ed  In  the  old  family  home.  Daring  tlie  con- 
versation referred  to  Roy  expressed  his  In- 
tentl<»  of  returning  to  Prescott  to  resume 
his  railroad  employment  as  soon  as  he  could 
obtain  transportation,  and  to  assist  the  oth- 
ers financially  in  taking  care  of  the  dilldren, 
and  stated  to  Mrs.  Hopkins  that  "he  was 
,  satisfied  that  he  could  help  us  to  the  extent 
of  at  least  $25  a  month  for  each  of  the  chil- 
dren, and  agreed  to  contribute  what  he  could, 
which  be  thought  would  be"  the  amount 
mentioned.  The  deceased  remained  at  Wal- 
ton nnUl  May  1st,  reached  Ash  Fork  May  Sd, 
and  resumed  his  railroad  employment  on 
May  eth,  continuing  in  such  work  until  he 
was  killed  on  July  9tb  following.  His  earn- 
ings during  this  period  of  64  days  aggregat- 
ed 1414.33,  of  which  amount  176.60  was 
"back  pay"  adjustment,  earned  but  not 
drawn  during  his  life.  Of  $173.87  earned  for 
the  month  of  May  he  had  t>een  paid  $143.33, 
and  of  $173.52  for  the  month  of  Jane  he  had 
received  $141.28,  a  total  of  $284.61. 

Before  resuming  his  railroad  work-  the  de- 
ceased had  some  further  discussion  with  the 
appellee  and  Mrs.  Hopkins  regarding  the 
four  children,  concerning  which  appellee  tes- 
tified: 

"He  came  into  my  ofBce  the  night  before  he 
left  Ash  Fork,  inquired  how  Nora  was  getting 
along,  and  said  he  was  going  to  work,  and  just 
ns  soon  as  he  got  straightened  out  he  would 
start  hi  to  send  us  money  and  help  take  care  of 
them." 

Mrs.  Hopkins  testified: 

"He  said  he  wanted  Nora  and  the  children 
(mentioning  Nora  especially,  t>ecau8e  she  was 
with  me)  to  have  a  good  educatioo,  something 
he  hadn't  bad,  and  was  willing  to  sacrifice  him- 
self so  that  they  might  have  an  education." 

During  the  month  of  J\ine  be  paid  the  ai>- 
pellee  $25  on  Nora's  account  and  gave  Nora 
$2  in  cash,  some  candy,  and  shoes.  During 
the  same  month  he  sent  Lawrence  $20  in 
cash.  The  testimony  further  shows  that  to 
various  witnesses  the  deceased  repeatedly 
stated  that  It  was  bis  intention  to  assist  his 
dependent,  brothers  and  sisters  in  a  pecun- 
iary way.  As  we  have  indicated,  the  testi- 
mony fairly  shows  that  the  placing  of  the 
children  with  the  various  sisters  and  broth- 
ers was  in  pursuance  of  the  agreement  of  the 
parties  to  provide  for  the  support  of  the  chil- 
dren, to  aid  in  the  accomplishment  of  which 
the  promise  of  deceased  was  made. 

The  objections  made  raise  the  questions 
whether  any  of  the  minor  children  were  in 
fact  dependent  upon  the  deceased  at  the  time 
of  his  death,  within  the  meaning  of  the  act 
of  Congress,  and  whether  such  evidence  Jus- 
tifies a  finding  that  any  of  the  beneficiaries 


In  whose  behalf  damages  were  awarded  sus- 
tained any  actual  pecuniary  loss  through  the 
death  of  the  deceased.  The  amount  award- 
ed was  by  the  Jtiry  apportioned  amongst  the 
minor  children  as  follows:  Lawrence  Wil- 
liam Shomber,  aged  15,  $540;  Frank  Henry 
Shomber,  aged  13,  $900;  Nora  Ann  Shoml>er, 
aged  11,  $1,260;  Zena  Shomber,  aged  8.  $1,- 
800;  a  total  of  $4,500. 

Paul  Burks,  of  Los  Angeles,  CaL,  Norrls 
&  Norrls,  of  Prescott,  and  Chalmers,  Stahl. 
Fennemore  &  Longan,  of  Phoenix,  for  appel- 
lant 

O'SuUlvan  &  Morgan,  of  Prescott,  for  ap- 
pellee. 

FLANIOAN,  J.  (after  stating  the  facts  as 
above).  The  decision  of  the  case  calls  for  a 
construction  of  Act  Cong.  April  22,  1008,  35 
Stat  65,  ch.  149,  commonly  known  as  the  Em- 
plo.vers*  Liability  Act  (U.  S.  Comp.  St  K 
8657-8665),  to  determine  whether  the  four 
minor  children  may  properly  be  said  to  be 
"next  of  kin  dependent  upon  such  employee," 
within  the  meaning  of  the  act  of  which  the 
part  pertinent  to  this  case  Is  section  1  (sec- 
tion 8657),  reading  as  follows: 

"Every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  several 
states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  District 
of  Columbia  and  any  of  the  states  or  Territo- 
ries, Or  between  the  District  of  Columbia  or 
any  of  the  states  or  territories  and  any  for- 
eign nation  or  nations,  shall  l>e  liable  in  damag- 
es to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or, 
in  case  of  the  death  of  such  employee,  to  his 
or  her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband  and  chil- 
dren of  such  employee;  and,  if  none,  then  of 
such  employee's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  snch  em- 
ployee, for  such  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such  car- 
rier, or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment" 

In  Michigan  Central  R.  Co.  ▼.  Vreeland, 
227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed.  417. 
Ann.  Cas.  1914C,  176,  which  was  an  actimi 
brought  by  the  administrator  for  the  benefit 
of  the  surviving  widow  of  decedent  the 
court,  speaking  of  the  nature  of  the  liability 
under  this  act  said: 

"The  obvious  purpose  of  Congress  was  to 
save  a  right  of  action  to  certain  relatives  de- 
pendent upon  an  employee  wrongfully  injured, 
for  the  loss  and  damage  resulting  to  them  finan- 
cially by  reason  of  the  wrongful  death.  •  •  • 
This  cause  of  action  is  independent  of  any 
cause  of  action  which  the  decedent  had,  and 
includes  no  damages  which  he  might  have  re- 
covered (or  his  injury  if  he  had  survived.  It  is 
one  Iveyond  that  which  the  decedent  had — one 
proceeding  upon  altogether  different  princi- 
ples. It  is  a  liability  for  the  loss  and  damagre 
sustained  by  relatives  dependent  upon  the  da- 
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cedent.  It  is  therefore.*  liability  for  the  pe- 
cuniary damage  resulting  to  them  and  for  that 
only." 

American  R.  Co.  of  Porto  Rico  v.  Wdrlck- 
aen,  227  U.  S.  liS,  33  Sup.  Ct  224,  57  L.  Ed. 
456,  was  an  action  brought  by  the  adminis- 
trator for  the  Imiefit  of  the  parents,  and  the 
court  said: 

"Bat  the  act,  in  case  of  the  death  of  sudi  an 
employee  from  his  injury,  creates  a  new  and 
distinct  right  of  action  for  the  benefit  of  the  de- 
pendent relatives  named  in  the  statnte.  The 
damages  recoverable  are  limited  to  such  loss 
as  results  to  them  because  they  have  been  de- 
prived of  a  reasonable  expectation  of  pecuniary 
benefits  by  the  wrongful  death  of  the  injured 
employ^.  The  damage  is  limited  strictly  to  the 
finanxaal  loss  thus  -sustained." 

To  the  same  effect  are  the  decisions  in 
Oolf,  Colo.  &  S.  F.  R.  Co.  ▼.  McGlnnis,  228 
U.  a.  173,  83  Sup.  Ct.  426,  57  L.  Ed.  785,  and 
Garrett  ▼.  LonlsvlUe,  N.  B.  Co.,  235  U.  S. 
908.  35  Sup.  Ct.  32,  59  h.  Ed.  242. 

From  tbese  decisions  It  appears  that — 

The  damages  allowed  "are  such  as  flow  from 
the  deprivation  of  the  pecuniary  benefits  which 
the  beneficiaries  might  have  reasonably  receiv- 
ed if  the  deceased  had  not  died  from  his  inju- 
ries. The  pecuniary  loss  is  not  dependent  upon 
any  legal  liability  of  the  injured  person  to  the 
beneficiary.  That  is  not  the  sole  test.  There 
must,  however,  appear  some  reasonable  expec- 
tation of  pecuniary  assistance  or  support  of 
which  they  have  been  deprived."  l^chigan 
Cent  B.  Co.  v.  Vreeland,  supra. 

See,  also,  Dooley  t.  Seaboard  Air  Line  R. 
Co.,  163  N.  C.  464,  79  S.  B.  970,  L.  R.  A. 
1916B,  185;  Pittsburgh,  0.,  O.  ft  St  L.  Ry. 
Co.  V.  Collard'g  Adm'r,  170  Ky.  239,  185  S. 
W.  U08,  L.  R.  A.  1918B,  273,  and  Moffett  v. 
B.  &  O.  R.  Co.,  135  C.  C.  A.  607,  220  Fed.  39. 

[1,2]  The  constmctlMi  of  the  act  in  the 
cases  dted  leaves  no  room  to  doubt  that  the 
statnte  was  enacted  to  provide  for  the  mak- 
ing of  compensation  by  way  of  damages  to 
the  members  of  the  classes  mentioned  for 
the  pecuniary  loss  they  may  suffer  by  the 
wrongful  death  of  the  employee,  and  that 
audi  damages  are  measured  by  the  benefits 
of  which  they  have  been  deprived,  being 
such  pecuniary  assistance  or  support  as  they 
might .  reasonably  have  expected  to  receive 
had  the  employee  lived.  And  it  would  sim- 
ply be  an  attempt  to  demonstrate  what  Is 
obvloas  to  argue  the  patent  proposition  that 
such  expectatlcm  entertained  by  certain  of 
the  persons  in  the  classes  mentioned  as  sur- 
vlving  parents  or  collateral  heirs,  husband, 
or  adult  children,  may  be  founded  upon  a 
merely  moral  obligation  resting  upon  the  de- 
cedent to  render  such  aid,  as  distinguished 
from  a  legal  duty  so  to  do.  See  Michigan 
Omt  B.  Co.  T.  Vreeland,  Dooley  ▼.  Seaboard 
Air  Une  R.  Co.,  supra,  and  Seaboard  Air 
Une  V.  Kenney,  240  U.  S.  489,  36  Sup.  Ct 
458,  60  U  Ed.  762. 

So,  if  In  this  case  It  appears  that  at  the 
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time  of  the  decedent's  death  there  existed 
the  required  relationship  with  dependency 
on  the  part  of  the  surviving  relatives,  and 
a  reasonable  expectaticHi  that  the  decedent 
would  fulfill  the  purely  moral  obligations 
arising  out  of  such  conditions  to  support  his 
kinsfolk,  recovery  may  be  had  accordingly. 
No  question  Is  made  as  to  the  existence  of 
the  required  relationship  of  the  minor  chil- 
dren named,  but  the  controversy  arises  as 
to  the  meaning  of  the  term  "dependent,"  It 
being  asserted  by  appellant  that  the  minor 
children  were  not  In  fact  such  dependents 
under  the  terms  of  the  act  of  Congress,  and 
strenuously  Insisted: 

"That  within  the  purview  of  the  act  such  con- 
dition of  dependency  is  not  established  by  the 
showing  of  a  voluntary  unexecuted  oral  prom- 
ise, prompted  by  fraternal  instincts  on  the  part 
of  the  deceased,  to  make  future  contributions 
to  the  extent  of  his  ability  towards  the  educa- 
tion and  support  of  such  children,  even  though 
such  promise  was  followed  by  occasional  gifts 
or  contributions." 

[>]  However  varying  may  be  the  connota- 
tions of  the  term  "dependent"  In  different 
relations  of  contract  or  status,  we  think  that 
for  the  purpose  of  this  case  it  is  sufficient 
to  point  out  that  there  Is  denoted  in  the  le- 
gal and  customary  use  of  the  term  the  Idea 
of  the  sustaining  or  support  of  one  person  by 
another,  or  the  reliance  by  one  upon  another 
either  wholly  or  partially  for  support  It 
has  been  said  that,  generally  speaking,  a  de- 
pendent Is  one  who  Is  sustained  by  another, 
or  relies  for  support  upon  the  aid  of  another. 
Murphy  v.  Nowak,  223  lU.  301.  79  N.  E.  112. 
7  L.  R.  A.  (N.  8.)  893. 

In  Keller  ▼.  Industrial  Commission,  291 
ni.  314, 126  N.  B.  162,  a  dependent  Is  defined 
as  follows: 

"In  law,  a  'dependent'  is  one  who  is  sustained 
by  another  or  relies  for  support  upon  the  aid 
of  another;  who  looks  to  another  for  support 
and  relies  upon  another  for  reasonable  neces- 
saries consistent  with  the  dependent's  position 
in  Ufe." 

It  seems  to  be  settled  that,  under  compen- 
satory and  beneficiary  provisions  of  law  or 
contract  In  favor  of  dependents,  generally 
speaking,  it  is  not  contemplated  or  required 
thereby  that  an  entire  dependency  exist,  but 
It  win  be  sufficient  if  the  need  is  partial,  If 
It  is  a  substantial  need.  McCarthy  v.  New 
England  Order  of  Protection.  153  Mass.  314, 
26  N.  B.  866, 11  L.  R.  A.  144,  25  Am.  St  Rep. 
637.  For  cases  under  the  act  in  question  see 
Pittsburigh,  a,  C.  &  St  L.  By.  Co.  v.  Col- 
lard's  Adm'r,  supra;  Dooley  v.  Seaboard 
Air  Line  B.  Co.,  supra;  Moffett  v.  B.  &  O. 
B.  Co.,  supra.  See,  also,  Bruckshaw  v.  Chi- 
cago, B.  I.  &  P.  Co.,  178  Iowa,  207,  155  N. 
W.  273,  and  Richelieu  v.  Union  Pac.  R.  Co., 
97  Neb.  860,  149  N.  W.  772,  In  both  of  which 
cases  recovery  was  allowed  under  the  Em- 
ployers' Liability  Act  up<M)  a  showing  of  par* 
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ttal  dependency;  in  the  Richelieu  Case,  in 
behalf  of  a  sister,  and  in  the  Brnclcshaw 
Case  in  behalf  of  a  sister  and  a  niece. 

The  meaning  of  the  term  "dependent"  as 
it  is  used  in  the  Elmployers'  Liability  Act 
was  very  fully  considered  in  Southern  R. 
Go.  V.  Vessel],  192  Ala.  440,  68  South.  336, 
Ann.  Gas.  1917D,  892,  which  was  an  action 
brought  under  the  Employers'  Liability  Act 
for  the  benefit  of  a  sister  of  the  decedent 
The  court  in  that  case  followed  the  de'dslon 
In  Bortle  v.  Northern  Pac.  R.  C!o.,  60  Wash. 
654,  111  Pac.  789,  Ann.  Cas.  1912B,  732, 
Which  construed  a  statute  of  the  state  of 
Washington,  and  applied  the  construction 
made  in  the  Bortle  Case  to  the  federal  act 
Although  the  decision  was  adverse  to  the 
claim  made  on  behalf  of  the  sister,  we  thlnlc 
the  language  quoted  with  approval  from  Du- 
val T.  Hunt  34  Fla.  85,  15  South.  876,  quite 
dearly  states  the  role  to  be  followed: 

"We  think  that  when  the  suit  is  brought  by  a 
person  who  bases  his  right  to  recover  upon 
the  fact  that  he  is  a  dependent  upon  the  de- 
-ceased  for  support  then  he  must  show,  re- 
gardless of  any  ties  of  relationship  or  strict 
legal  right  to  such  support  that  he  or  she  was, 
either  from  the  disability  of  age,  or.  nonage, 
physical  or  mental  incapacity,  coupled  with  the 
lack  of  property  means,  dependent  in  fact  upon 
the  deceased  for  support.  There  must  be,  when 
adults  claim  such  dependence,  an  actual  inabil- 
ity to  support  themselves,  and  an  actual  de- 
pendence upon  some  one  else  for  support 
coupled  with  a  reasonable  expectation  of  sup- 
port or  with  some  reasonable  claim  to  support 
from  the  deceased." 

[3]  The  circumstances  must  show  some 
disability  or  Incapacity  of  the  character  re- 
ferred to,  from  which  arises  a  need  for  sup- 
port on  the  part  of  the  next  of  kin,  with  a 
recognition  of  that  need  by  the  deceased,  to 
the  extent  that  there  existed  a  reasonable 
expectation  of  the  derivation  of  pecuniary 
benefits  from  the  continuance  of  the  life  of 
the  decedent  In  fine,  the  question  in  this 
case  is:  Was  there  a  necessitous  want  on  the 
part  of  these  minor  children  for  support  and 
was  this  want  recognized  by  the  decedent 
either  by  actual  financial  contributions  or  by 
fixed  purpose  to  render  such  contributions, 
so  that  It  could  be  said  there  was  a  reason- 
able expectation  that  such  assistance  would 
tmve  been  given  had  he  lived? 

[4]  In  the  application  of  this  rule  to  the 
case  here  we  may  remark  that  the  facts 
shown  distinguish  it  broadly  from  the  Bortle 
and  Vessell  Cases,  and  in  some  respects  from 
all  other  cases  that  have  been  cited  to  us 
or  tiiat  we  have  found.  The  decedent  very 
shortly  after  recognizing  the  actual  need  of 
his  minor  brothers  and  sisters  for  substan- 
tial aid  and  support  and  after  promising  to 
assume  the  responsibility'  of  contributing  to 
such  support,  came  to  his  death  within  the 
abort  space  of  64  days  after  talcing  np  a  lu- 
crative employment    In  addition  to  this,  at 


the  family  conference  held  at  the  time  of 
the  mother's  funeral  the  promise  of  the  de- 
ceased was  made  in  effect  to  those  who,  like 
himsdf,  were  under  an  obligation  to  talse 
care  of  these  children,  and,  from  the  moral 
standpoint  at  least,  the  other  brothers  and 
sisters,  performing  tlie  duties  they  had  as- 
sumed under  the  dictates  of  fraternal  affec- 
tion, were  entitled  to  rely  upon  decedent's 
help  in  accordance  with  his  undertaking.  It 
Is  not  to  be  doubted  that  there  existed  a  con- 
dition of  necessitous  want  on  the  part  of 
such  minors.  This  need  was  recognized  by 
the  decedent  and  the  other  members  of  the 
family,  who  took  upon  themselves  the  obliga- 
tion of  providing'  therefpr.  Decedent  did  In 
fact  begin  to  fulfill  his  promise  by  making 
actual  contributlona  in  money.  That  su<di 
contributions  were  not  made  regularly  or 
punctually  at  stated  times  does  not  seem  to 
as  to  be  of  controlling  Importance.  If  a 
longer  time  had  elapsed  before  his  death, 
during  which  remittances  had  been  made  by 
him  at  irregular  intervals,  or  not  at  aU,  or, 
on  the  other  hand,  he  had  fulfilled  his  prom- 
ise, it  could,  of  course,  be  more  definitely 
known  in  what  measure  he  intended  to  re- 
spond to  the  obligations  of  his  fraternal  re- 
lationship. But  as  the  case  had  necessarily 
to  be  decided  on  the  facts  arising  daring  the 
short  time  the  decedent  lived,  it  appears  to 
US  that  the  circumstances  under  which  the 
promise  was  given,  the  contributions  actual- 
ly made  soon  afterwards,  and  decedent's  ex- 
pressions of  purpose  to  continue  them  might 
well  Justify  a  Jury  in  finding  that  in  all  rea- 
sonable probability  the  deceased  would  con- 
tinne  to  respond  to  the  moral  obligations  be 
had  recognized  and  assumed. 

It  is  thus  seen  that  we  cannot  accede  to 
the  ai^)ellanfs  contention  that  a  mere  un- 
executed oral  promise,  not  confirmed  or  car- 
ried out  by  actual  contribution,  is  without         , 
value    as    showing    dependency    within    the 
meaning  of  the  act    Bearing  in  mind  that 
the  purpose  of  the  statute,  under  the  author- 
ities cited,  is  to  provide  for  compensation 
by  the  wrongdoer  to  those  who  Iiad  a  rea- 
sonable expectation  of  pecuniary  benefit  in 
the  continuance  of  the  life  of  the  deceased, 
and  that  a  condition  of  dependency  may  be 
inferred  from  a  necessitous  want  on  the  pirrt 
of  the  next  of  kin,  with  a  recognition  of  that        i 
want  on  the  part  of  the  employee  and  his 
purpose  to  contribute  subetantially  to  relieve 
the  need,  we  cannot  hold  that  the  Jury  was        ] 
not  warranted  in  finding  that  a  pecuniary        j 
loss  was  actually  suffered  by  the  minor  heirs,        I 
including  those  to  whom  no  contributions 
bad  actually  been  made. 

In  appellant's  reply  brief  exception  Is  tak- 
en to  the  statement  in  the  brl^  of  appellee 
that  the  minor  children  upon  the  death  of 
the  mother  were  left  without  estate  or 
means  of  support  wherefrom,  with  other 
premises,  appellee  deduced  the  condusion 
that  the  evidence  was  legally  sufflcieat  to 
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Jastttjr  the  flndlng  of  dependency.  Appellant 
asserts  that  no  evidence  was  Introduced  to 
tbe  effect  that  the  fonr  minors  were  without 
estate.  While  tbe  assignments  of  error  raise 
the  broad  question  of  the  sufficiency  of  the 
evidence  to  establish  depoidency,  no  specific 
point  was  made  nor  argument  offered  in  con- 
nection therewith  that  the  evidence  was  in- 
sufficient for  lack  of  a  showing  in  the  respect 
mentioned.  But,  were  the  matter  open  for 
determination  nnder  the  assignments  of  er- 
ror, we  shonld  not  be  inclined  to  hold  that 
the  evidence  was  insufficient  to  establish 
that  the  minor  children  were  in  fact  without 
means  of  support  because  they  bad  property 
of  their  own.  The  evidence  is  consistent 
only  with  the  conclusion  that  these  children 
were  without  means  excepting  such  as  might 
be  supplied  to  them  by  their  elder  brothers 
Sad  sisters,  who  actually  took  this  duty  up- 
on themselves. 

In  this  state  of  the  record  we  think  It 
would  be  unfair  to  the  appellee  to  accord 
the  proposition  the  weight  which  might  prop- 
erly have  been  given  to  it  had  the  question 
been  made,  relied  upon,  and  presented  in 
both  courts. 

For  the  reasons  we  have  given,  the  Judg- 
ment must  be  affirmed. 

BOSS,  a  J.,  and  McALISTER,  3^  concur. 


(28  Wjo.  4S6) 

BARRETT  V.  WHITMORE  et  al.    (No.  1053.) 

(Supreme  Ck>art  of  Wyoming.    May  23,  1922.) 

1.  Appeal  ud  error  «s3776— One  coparty  may 
tftnits  appeal  as  to  himself. 

Except  nnder  special  circumstances  making 
it  inequitable  for  the  coparties,  one  of  the  par- 
tie*  who  desires  to  dismiss  an  appeal  as  to 
Mmself  may  do  so. 

2.  Abatemest  and  revival  «=34— Sabseqaent  ao- 
tlsn  abated  on  ground  of  prior  action  pending. 

A  snbseqaent  suit  in  courts  of  original  ju- 
risdiction may  generally  be  abated  on  the 
(round  of  tbe  pendency  of  a  prior  action  be- 
cveen  the  same  parties  on  tbe  same  cause. 

1  Abatement  and  revival  «=3l5— Where  first 

salt  dismissed  before  hearing  on  abatement, 

plea  fails. 

After  a  second  action  is  begun,  where  the 

first  suit  is  dismissed,  whether  before  or  after 

the  beginning  of  the  second  suit  and  at  any 

time  before  the  hearing  of  a  plea  of  abatement, 

tke  plea  fails. 

4.  Appeal  and  error  4=>  I— Proceeding  In  error 
new  Milt. 
A  proceeding  in  error  is  in  the  nature  of  a 
B«w  suit. 


5.  Abatement  and  revival  «=>  14— First  salt,  if 
Ineffective,  no  bar  to  second  one. 

The  first  suit  in  courts  of  original  juris- 
diction is  no  bar  to  the  comtnencement  of  a 
second  suit,  if  the  first  suit  is  ineSective. 

6.  Appeal  and  error  $=>I3— Rule  as  to  abate- 
ment of  second  appeal  where  first  pending 
stated. 

Where  it  does  not  appear  that  a  second 
proceeding  in  error  was  vexatious,  it  should 
not  be  dismissed  even  though  the  first  proceed- 
ing was  still  pending  when  the  second  was  in^ 
stituted  and  was  not  dismissed  imtil  after  a 
plea  in  abatement  or  motion  of  dismissal  was 
filed,  provided  such  first  proceeding  was  dis- 
missed before  the  submission  of  tbe  plea. 

7.  Appeal  and  error  «=»I3— On  dismissal  of 
first  appeal,  not  necessary  to  return  papers 
to  district  court  for  reoertlflcatlon  for  second 
appeal. 

Where  a  second  appeal  was  filed  while  the 
first  appeal  was  pending,  on  dismissal  of  the 
first,  it  was  not  necessary  to  return  tbe  papers 
filed  in  the  first  appeal  to  the  district  court  for 
recertification  for  use  in  the  second  appeal. 

Error  to  District  Court,  Sweetwater  Coun- 
ty;  Volney  J.  Tldball,  Judge. 

Action  between  Mary  Barrett  and  Two 
Whltmore,  as  administrator  of  the  estate  of 
Mary  Barrett,  deceased,  and  others.  From 
the  Judgment  Mary  Barrett  brings  error.  On 
motion  to  consider  record  in  former  appeal 
as  record  in  second  appeal  and  on  motion  to 
dismiss.  Motion  to  use  papers  sustained; 
motion  to  dismiss  overruled. 

Klnkead,  Bllery  &  Henderson,  of  Cheyenne, 
Herbert  Van  Dam,  Jr.,  of  Salt  Lake  City, 
Utah,  and  P.  W.  Spauldlng,  of  Evanston,  for 
plaintiff  in  error. 

T.  S.  Taliaferro,  Jr.,  and  W.  A.  Mulr,  both 
of  Bock  Springs,  and  N.  B.  Greenfield,  of 
Kawlins,  for  defendants  in  error. 

BLUMB,  J.  On  June  8,  1921,  there  was 
pending  in  this  court  a  proceeding  in  error. 
No.  1027,  fully  perfected,  entitled  Mary  Bar- 
rett, Patrick  C.  Barrett,  and  Joseph  E.  Bar- 
rett, Plaintiffs  in  Error,  v.  Tom  Whltmore,. 
as  Administrator  of  the  Estate  of  Mary  Bar- 
rett, Deceased,  James  Barrett,  Union  Pacific 
Coal  Company,  a  corporation,  E.  B.  Peters, 
and  G.  C.  Gray,  Defendants  In  Error.  The 
only  difference  in  the  titles  of  this  case.  No. 
1053,  and  of  No.  1027,  la  that  In  the  latter 
Patrick  C.  Barrett  and  Joseph  E.  Barrett  are 
coplalntlffs  In  error,  whereas  in  No.  1053 
they  are,  instead,  made  codefendants  In  er- 
ror. On  January  8,  1921,  there  was  filed  In 
said  cause  No.  1027  a  motion  by  James  Bar- 
rett to  dismiss  the  proceeding,  alleging  among 
other  reasons  that  the  assignments  of  error 
are  Joint,  and  that  it  appears  that  Patrick 
C.  Barrett  and  Joseph  E.  Barrett  disclaim 
any  interest  in  the  subject-matter.  There- 
upon  on   June  8,  1921,  plaintiffs   in  error 
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therein  filed  &  motion  for  permission  to 
amend  the  petition  In  error.  Tom  Whltmore, 
as  administrator,  on  Jime  8,  1921,  filed  a  mo- 
tion therein  to  strike  said  motion  of  plaintiffs 
in  error.  Thereupon,  on  June  8,  1921,  with- 
out said  motions  Iiaylng  been  acted  on,  this 
proceeding  in  error,  No,  1053,  was  instituted. 
An  order  for  the  original  papers  and  entries 
was  duly  Issued,  directed  to  the  clerk  of  the 
district  court  of  Sweetwater  county,  who  sub- 
sequently, on  August  6th,  certified  that  all  of 
the  original  papers  and  flies  called  for  had 
been  transmitted  by  him  to  this  court  in 
connection  with  case  No.  1027,  and  that  he, 
therefore,  could  not  transmit  the  same  as 
commanded.  The  truth  of  this  certificate  is 
not  questioned,  and  it  seems  the  papers  asked 
for  are  the  same  as  those  so  theretofore 
transmitted.  Thereupon,  on  October  6,  1921, 
there  was  filed  in  the  present  cause  a  motion 
by  Mary  Barrett,  plaintiff  In  error,  that  said 
original  pai;>ers  and  files  theretofore  trans- 
mitted to  this  court  In  connection  with  cause 
No.  1027  be  considered  and  used  by  the  court 
as  the  original  papers  in  this  cause  Mo.  1063. 
This  motion  has  been  duly  argued  and  sub- 
mitted in  connection  with  the  motion  to  dis- 
miss hereinafter  mentioned. 

In  the  meantime,  and  on  August  29,  1921, 
said  Tom  Whltmore  filed  herein  bis  plea  in 
abatement,  the  substance  of  which  Is,  so  far 
as  material  here,  that  there  is  another  ac- 
tion, namely.  No.  1027,  pending  between  the 
same  parties,  InvolTlng  the  same  issues. 
Thereupon,  on  September  27, 1921,  there  was 
filed  in  this  court  by  the  plaintiffs  in  error, 
through  their  attorneys,  Klnkead,  Ellery  Sc 
Henderson,  a  motion  to  dismiss  said  cause 
No.  1027,  setting  forth,  among  other  things, 
that  Mary  Barrett  at  all  times  was  and  is 
the  real  and  only  party  in  interest  so  far  as 
plaintiffs  in  error  are  concerned ;  that  cause 
No.  1053  was  Instituted  for  the  purpose,  not 
of  delay,  but  to  correct  errors  in  the  prior 
proceedings;  that  the  motions  to  dismiss  and 
strike  the  motion  to  amend,  filed  in  cause  No. 
1027,  were  apparently  confessed ;  that  the  lat- 
ter cause  was  not  dismissed,  when  cause  No. 
1053  was  institute^,  by  inadvertence  of  coun- 
sel, although  they  then  had  a  formal  dis- 
missal, signed  by  counsel  of  record  in  cause 
No.  1027  in  their  hands  for  the  purpose  of 
filing  it.  This  motion,  so  signed  by  the  coun- 
sel of  record  in  the  latter  cause,  Is  attached, 
and  the  allegations  are  supported  by  the 
affidavit  of  one  of  the  attorneys  of  record  In 
cause  No.  1053.  Notice  of  the  bearing  of  this 
motion  was  duly  given,  and,  no  objections 
having  been  filed,  cause  No.  1027  was  dis- 
missed without  prejudice  by  this  court  on 
October  3,  1921.  Thereafter  and  on  Novem- 
ber 19,  1921,  James  Barrett,  one  of  the  de- 
fendants in  error  herein,  filed  in  cause  No. 
1053  his  motion  to  dismiss  the  same  for  the 
reason  that  at  the  time  of  the  commencement 
thereof  another  action,  involving  the  same 
subject-matter,  was  pending.    This  motion 


has  been  submitted  in  conjunction  with  the 
motion  for  the  use  of  the  original  papers 
above  ihentioned,  and  Is  now  up  for  dlsposl- 
tlon. 

[1]  Some  contention  la  made  that  no  au- 
thority Is  shown  from  Patrick  O.  Barrett 
and  Joseph  E.  Barrett  for  dismissal  of  cause 
No.  1027.  Attention  is  called  to  the  fact  that 
Mary  Barrett  filed  in  said  cause  on  August 
13, 1921,  her  authority  for  the  appearance  of 
Klnkead,  Ellery  &  Henderson  in  said  cause 
and  in  any  subsequent  proceeding.  We  can 
see  no  force  In  the  contention.  The  rule  la 
that  except  under  special  circumstances  mak- 
ing  it  inequitable  for  the  coparties,  which 
circumstances  do  not  appear  to  exist  In  this 
case,  one  of  the  parties  who  desires  to  dis- 
miss an  appeal  as  to  himself  may  do  so.    4 

C.  J.  664;  Field  t.  Kenneweg,  218  111.  366,  75 
N.  B.  986;  Thorp  v.  Thorp,  40  lU.  113. 
Again,  Patrick  C.  Barrett  and  Joseph  B.  Bar- 
rett do  not  question  the  authority  of  the  at- 
torneys to* dismiss  the  cause,  and  we  do  not 
think  that  any  other  i)erson  has  the  right 
to  do  so.  SO'We  shall  proceed  to  determine 
as  to  whether  or  not  cause  No.  1053  should 
be  dismissed  on  account  of  the  pendency  of 
cause  No.  1027  what  the  former  was  in- 
stituted. 

We  are  cited  to  a  nural>er  of  authorities 
which  hold  that  a  second  appeal  cannot  be 
brought  while  a  valid  appeal  between  the 
same  parties  and  involving  the  same  subject- 
matter  is  pending,  and  wherein  the  motion 
to  dismiss  the  second  appeal  was  sustained. 
The  California  cases  to  that  effect  are  based 
on  Hill  ▼.  rinnigan,  64  Cal.  311,  where  the 
court  said  that  the  second  appeal  was  a  nul- 
lity, "for  there  was  nothing  then  pending  in 
the  district  court  from  which  an  appeal  could 
be  taken."    So  In  State  ex  rel.  v.  King,  6  S. 

D.  297,  60  N.  W.  75,  the  court  said  that  un- 
der such  conditions  the  second  appeal  was 
nugatory.  "There  was  nothing  for  It  to  act 
upon — nothing  that  he  could  bring  to  this 
court  by  appeal.  Hill  t.  Flnnlgan,  64  CaL 
811."  So  the  Iowa  Suprane  Court  In  Pllklng- 
ton  V.  Potwin,  163  Iowa,  86,  144  N.  W.  3», 
following  an  earlier  case  as  well  as  State  ex 
reL  T.  King,  supra,  said: 

"It  is  not  disputed  by  appellant  that,  wher^ 
a  proper  notice  of  appeal  has  been  served  and 
the  appeal  perfected,  the  lower  court  loses  Ja> 
risdiction  and  the  cause  is  transferred  to  this 
court.  It  has  been  held  that  a  subaeqaent  ap- 
peal by  the  same  party,  while  such  former  ap> 
peal  is  pending,  is  nugatory." 

The  reasoning  in  Beichenbach  t.  Lewis,  5 
Wash.  677,  32  Pac  460,  998,  is  about  the 
same.  The  theory,  however,  upon  which  such 
holding  appears  to  be  predicated,  is  more 
plainly  stated  in  Daly  y.  Kohn,  230  IlL  436, 
83  N.  B.  328,  where  the  court  said: 

"An  appeal  is  a  continuation  of  the  same  case, 
and  when  the  case  is  transferred  to  an  appel- 
late tribanal  by  appeal  there  is  no  case  pend- 
ing in  the  trial  court  upon  which  a  writ  of  er-' 
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(or  rriSl  operate  at  the  suit  of  ttie  party  pros' 
•eating  the  appeal  until  the  case  gets  badi  into 
the  tdd  court  in  some  regnlar  way." 

On  the  other  hand,  the  Snpreme  Conrt  of 
Nebraska  holds  that  both  a  proceeding  in 
error  as  well  as  an  appeal  may  be  Instituted, 
but  that  an  election  upon  which  the  party 
relies  must  be  made  before  the  final  sob- 
mission  of  the  case.  Beatrice  Paper  Co.  t. 
Beloit  Iron  Works,  46  Neb.  900,  65  N.  W. 
1059;  Jones  v.  Danforth,  71  Neb.  130,  98  N. 
W.  668.  In  Lonergan  t.  Peebles,  74  na.  123, 
76  South.  694,  a  second  appeal  was  institut- 
ed while  another  valid  appeal  was  pending. 
On-  the  return  day  for  the  second  appeal,  the 
flret  was  dismissed.  It  was  held  that  the 
motion  to  dismiss  the  second  appeal  should 
be  overruled.  In  Ck>ald  t.  United  States,  205 
Fed.  883,  126  O.  C.  A.  1,  the  Qrcult  Court  of 
Appeals,  speaking  through  Judge  Sanborn, 
held  that,  where  two  writs  of  error  were  sued 
out,  both  should,  under  the  circumstances, 
stand,  and  the  case  be  heard  upon  both  writs. 
The  first  writ  was  not  considered  in^ectiTa 
"Bie  court  said,  in  part: 

'TThe  United  States  Circuit  Conrto  of  Appeals 
were  established  to  provide,  not  to  prevent, 
reviews  of  challenged  rulings  of  the  courts  be- 
low. While  the  parties  in  these  cases  seem  to 
have  treated  the  first  writs  as  though  they  were 
abandoned  at  the  time  that  the  second  writs 
were  issued,  they  were  not  dismissed  by  order 
of  court,  nor  was  any  motion  to  dismiss  them 
made  by  either  party  and  before  they  eziiired 
by  limitation  the  transcript  and  return  to  each 
of  them  was  filed.  In  this  state  of  the  case 
Um  records  in  these  cases  fail  to  convince  that 
the  first  write  liave  ever  become  ineffective. 
And  to  the  end  that  there  may  be  a  full  and  fair 
review  of  all  the  challenged  rulings  of  the 
court  below  let  an  order  be  made  that  the  mo- 
tion to  dismiss  the  second  write  is  denied." 

The  reasoning  of  the  California,  South  Da- 
kota, Iowa,  and  Illinois  cases  is  apparently 
based  on  the  theory  that.  Jurisdiction  of  the 
cause  having  been  removed  to  the  Supreme 
Court  by  the  first  a^ieal,  there  Is  nothing 
remaining  in  the  lower  court ;  that,  the  Judg- 
ment being  removed  therefrom,  It  is,  so  far 
as  that  court  is  concerned,  a  nullity — not  in 
existence,  and  hence  there  is  nothing  upon 
which  a  second  appeal  or  proceeoing  In  er- 
ror can  he  based.  That  same  argument  was 
made  in  the  case  of  Jainey  v.  Walker,  80 
Ohio  St.  100,  88  N.  B.  123,  where  the  court, 
disapproving  of  that  reasoning  as  applied  to 
a  case  where  a  proceeding  in  error  and  an 
appeal  were  both  Instituted,  said.  In  part: 

"The  error  of  audi  contention  or  daim  is 
found  in  the  fallacy  of  the  premise  upon  which 
it  reste,  namely,  that  the  appeal  cancels  and 
destroys  the  Judgment  The  effect  of  the  appeal 
is  not,  as  assumed  by  counsel,  to  vacate  and 
destroy  the  Judgment  appealed  from,  but  ite 
only  effect  is  to  suspend  such  Judgment,  and  to 
stay  proceedings  to  enforce  its  execution.  It 
doM  not  operate  to  annul  the  Judgment;   or 


to  otherwise  impair  its  vitality  and  obligation 
than  by  merely  suspending  ite  enforcement  dur- 
ing the  pendency  of  the  appeaL" 

We  held  in  the  recent  case  of  Flnley  v. 
Pew  (Wyo.)  205  Pac.  310,  that  though  one  of 
the  parties  to  a  case  bring  the  cause  here  by 
direct  appeal,  the  other,  complaining  of  the 
same  Judgment,  may,  nevertheless,  bring  it 
here  by  proceedings  in  error.  It  Is  difficult 
to  conceive  that  if  an  appeal  so  completely 
removes  a  Judgment,  and  the  proceedings  in 
connection  therewith,  that  a  subsequent  pro- 
ceeding in  error  cannot  operate  thereon,  bow 
our  holding  In  the  foregoing  case  could  be 
sound.  The  Illinois  Supreme  Court,  in  Daly 
V.  Kohn,  supra,  holds  that  the  two  theories 
do  not  conflict,  but  that  stetement  Is  not 
convincing  to  reason.  A  review  in  an  appe- 
late court  Is  sought  from  a  Judgment  that 
has  been  rendered,  and  a  cause  that  has  been 
decided.  The  lower  court,  upon  the  institu- 
tion or  perfection  of  the  proceedings  for  re- 
view, may  lose  control  over  that  Judgment 
and  the  cause,  and  may  have  no  further  Juris- 
diction, while  such  proceeding  for  review  Is 
pending  In  the  appellate  court,  to  do  anything 
in  connection  therewith;  but,  nevertheless, 
the  Judgment  remains,  and  it  retains,  though 
Jurisdiction  over  It  Is  removed  to  the  Su- 
preme Court,  at  least  a  potential  vitality 
sufficient  to  permit  such  proceedings  in  error. 

Some  of  the  cases  cited  by  counsel  can  fur- 
ther be  understood  on  account  of  the  fact 
that  the  courts,  deciding  them,  hold  that  dis- 
missal Is,  generally  speaking,  equivalent  to 
an  affirmance  of  the  Judgm«it.  That  ap- 
pears to  be  the  rule  In  California  and  Geor- 
gia. Boner  v.  Bank,  25  Wyo.  260,  168  Pac. 
726.  In  such  case  no  second  proceeding  could 
be  of  any  avail.  It  is  held  in  South  Dakote 
that  a  dismissal  is  equivalent  to  an  affirm- 
ance, unless  the  dismissal  is  made  by  the 
court  without  prejudice,  which  is  in  effect 
an  order  granting  the  right  for  a  second  ap- 
peal. Carlberg  v.  Fields,  38  S.  D.  410, 146  N. 
W.  560.  In  sudi  case,  too,  we  can  readily 
understend  why  a  court  should  hold  that,  in 
the  absence  of  such  order  without  prejudice, 
a  second  proceeding  for  review,  commenced 
while  the  first  is  still  pending,  may  be  held 
to  be  void.  We,  however,  held  In  the  case 
of  Boner  v.  ^ank,  supra,  that  a  dismissal 
is  not,  of  iteelf,  equivalent  to  an  affirmance 
of  the  Judgment,  and  that  where  a  case  is 
dismissed  In  this  court,  without  having  pass- 
ed on  the  merite,  a  second  proceeding  for  re- 
view may,  within  the  time  provided  by  law, 
be  prosecuted.  We  adhere  to  the  holding  of 
that  case,  and  that  Implies  that  this  court  Is 
inclined  favorably  to  reviewing  a  case,  other 
necessary  requirements  being  complied  with, 
where  a  case  has  not  in  this  conrt  been  dis- 
posed of  on  ite  merite.  Should  the  technical 
oversight  of  not  having  the  case  dismissed 
on  Jime  8, 1921,  before  commencing  the  sec- 
ond proceeding  In  error,  be  held  one  of  the 
"other  necessary  requlremente"?    We  think 
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we  can  answer  this  by  considering  other 
well-established  principles  of  law. 

[2]  A  subsequent  suit  in  courts  of  original 
jurisdiction  may  generally  be  abated  on  the 
ground  of  the  pendency  of  a  prior  action  be- 
tween the  same  parties  on  the  same  cause. 
The  rule  Is  based  on  the  principle  that  mul- 
tiplicity of  suits  should  be  avoided  and  a 
party  should  not  harass  another  with  unnec- 
essary litigation.  1  C.  J.  45.  And  this  prin- 
ciple applies  in  appellate  proceedings  as  well 
as  in  actions  in  courts  of  original  jurisdic- 
tion. Elliott,  Appellate  Procedure,  §  528. 
The  rule  at  common  law  was  that,  where  a 
suit  was  commenced  while  a  prior  suit  was 
pending,  the  pendency  of  such  prior  suit  was 
good  ground  for  a  plea  In  abatement,  al- 
though the  prior  suit  was  subsequently  dis- 
missed. This  is  substantially  the  rule  which 
is  sought  to  be  applied  in  this  case,  for  the 
effect  of  a  plea  in  abatement  and  the  motion 
to  dismiss  on  the  ground  of  the  pendency  of 
another  action  is,  of  course,  the  same.  See 
Elliott,  Appellate  Procedure,  f  B28.  The  com- 
mon-law rule  mentioned  was  applied  in  a  few 
of  the  earlier  decisions- In  this  country,  but, 
with  the  exception  of  Georgia,  seems  to  have 
been  abandoned.  Thus  that  rule  was  an- 
nounced in  Wisconsin  in  the  case  of  Le  Clerc 
▼.  Wood,  2  Pin.  (Wis.)  37.  But  the  Supreme 
Court  In  that  state  reversed  itself  in  the  case 
of  Bates  V.  Chesebro,  32  Wis.  594,  where  the 
court  said,  in  part: 

"It  seems  to  us  that  to  enforce  the  rigid  rule 
contended  for  by  the  counsel  in  a  case  like 
this,  when  judgment  of  dismissal  has  been  en- 
tered by  the  court  and  the  defendant's  costs 
taxed  and  received  by  him,  is  really  to  sacrifice 
the  substantial  rights  of  parties  to  a  mere  tech- 
nicality. We  are  not  disposed  to  sanction  such 
a  rnle  of  practice.  If  we  could  see  that  the 
defendant  was  prejudiced  in  any  snbstantial 
right  by  the  course  adopted  by  the  plaintiff, 
the  case  would  be  different  As  it  is,  he  has 
suffered  no  practical  wrong:  he  has  his  costs; 
and  we  therefore  think  that  the  court  prop- 
erly denied  the  nonsuit  for  the  mere  reason 
that  the  former  action  was  pending  when  the 
present  one  was  commenced." 

[3]  And  it  is  now  the  general  rule  that 
where  the  first  suit  is  dismissed,  whether  be- 
fore or  after  the  beginning  of  the  second  suit, 
and  at  any  time  before  the  hearing  of  the 
plea  of  abatement,  the  latter  will  faiL  1  B. 
C.  li.  11;  1  O.  J  JML  Some  of  the  courts 
have  expressed  themselves  cautiously.  Thus 
it  was  said  in  WUson  t.  Milliken,  103  Ey.  165, 
44  S.  W.  660,  42  L.  R.  A.  448,  82  Am.  St 
Rep.  578: 

"The  more  modem  rule  seems  to  be  that  the 
objection  of  a  former  suit  pending  is  removed  by 
its  dismissal  or  discontiuuauce,  even  after  plea 
in  abatement  in  the  second  suit.  *  *  *  We 
think  this  is  a  more  just  and  reasonable  rule, 
and  80  bold  to  be  the  law,  but  we  would  not  be 
understood  as  holding  this  to  be  inflexible  and 
to  be  appUed  in  all  cases.  The  reason  of  the 
rnle  in  the  beginning  that  a  plea  of  former 


action  pending  would  abate  the  second  action, 
is  just  as  good  to-day  as  when  the  riUe  was 
adopted,  i.  e.,  that  vexatious  litigation  would 
not  be  permitted,  and  if  it  appears  that  the 
second  action  was  brought  for  the  purposes  of 
vexation,  rather  than  to  seek  legal  rights,  the 
plea  should  be  sustained." 

The  Supreme  Court  of  Connecticut,  In  the 
case  of  Hatch  v.  Spofford,  22  Conn.  485,  494 
(58  Am.  Dec.  433),  spealiing  of  the  nature  of 
the  rule  that  a  second  action  should  be  abat- 
ed, said,  in  part,  as  follows: 

"The  rule  •  •  •  is  not  a  rule  of  unbend- 
ing  rigor,  nor  of  universal  application,  nor  a 
principle  of  absolute  law— it  is  rather  a  rule  of 
justice  and  equity.  *  *  *  It  is  obvious  then, 
a  second  suit  is  not,  of  course,  to  be  abated 
and  dismissed  as  vexatious,  but  all  the  attend- 
ing circumstances  are  to  be  first  carefully  con- 
sidered, and  the  true  question  will  be,  what  is 
the  aim  of  the  plaintiff?  Is  it  fair  and  just, 
or  is  it  oppressive?    •    •    • " 

[4-11  We  see  no  reason,  both  from  the 
standpoint  of  applying  principles  uniformly 
whenever  thai  can  be  done,  or  from  the 
standpoint  of  Justice,  why  the  principles  of 
law  applicable  to  the  pendency  of  another 
suit  in  actions  in  courts  of  original  jurisdic- 
tion should  not  be  applicable  to  proceedings 
in  error.  We  need  not  determine  anything  as 
to  appellate  proceedings  by  direct  appeal. 
But  a  proceeding  in  error  is  in  the  nature  of 
a  new  suit  8  0.  J.  304;  Levering  v.  Bank, 
87  Ohio  St  117, 100  N.  B.  822,  43  U  R.  A.  (N. 
S.)  611,  Ann.  Cas.  1913B.  917.  See  Lobell  ▼. 
OU  Co.,  19  Wyo.  170,  115  Pac.  69.  We  have 
seen  that  the  prindi^e  that  a  litigant  should 
not  be  harassed  by  a  second  or  subsequent 
suits,  between  the  same  parties,  and  involv- 
ing the  same  subject-matter,  applies  here  as 
well  as  to  actions  below.  Further,  it  is  evi- 
dently the  common-law  rule,  above  mention- 
ed, first  applied  to  actions  in  courts  of  orig- 
inal Jurisdiction,  that  was  adopted  by  courts 
later  in  cases  of  appeal.  Again,  there  is  an- 
other rule  relating  to  this  subject  namely, 
that  the  first  suit  in  courts  of  original  Juris- 
diction is  no  bar  to  the  commencement  of 
the  second  suit  if  the  former  is  Ineffectlre. 
1  C.  J.  91.  This  principle,  too,  is  applied  in 
appellate  proceedings  as  shown  by  some  of 
the  cases  cited  on  this  hearing.  And  so  we 
find  the  principles  applicable  to  second  suits 
in  courts  below  applied  to  appellate  proceed- 
ings in  various  ways.  We  think  we  should 
apply  them  here,  and  accordingly  feel  con- 
strained to  hold  that  in  cases  where  it  does 
not  ai^ar  that  the  second  proceeding  in 
error  is  vexatious,  the  latter  should  not  be 
dismissed,  even  though  the  first  proceeding 
was  still  pending  when  the  second  was  In- 
stituted, and  was  not  dismissed  until  after 
a  plea  in  abatement  or  motion  of  dismissal 
was  filed,  provided  such  first  proceeding  is 
dismissed  before  the  submission  of  the  plea 
in  abatement  or  the  equivalent  thereof.  We 
find  nothing  in  this  case  that  would  cause  us 
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to  tblnk  that  canae  Na  1068  was  Instituted 
for  pnrpoees  of  vexation,  and  the  motion  to 
dismiss  It  most  be  accordingly  overruled. 

[7]  The  motion  of  plalntUF  la  error  to  be 
permitted  to  use  in  this  case  the  original 
papers  now  In  this  court  In  connection  with 
cause  No.  1027  must  be  sustained.  That  was 
mled  in  Boner  v.  Bank,  supra.  The  plaintiff 
in  error  herein  asked  for  certain  specified 
papers,  and  the  clerk  of  the  district  court 
certified  that  these  identical  papers  were  In 
tills  court.  It  would  subserve  no  good  purpose 
to  8imi>ly  send  these  papers  back  and  have 
them  recertified.  The  clerk  certified,  in  con- 
nection with  case  No.  1027,  not  only  the  orig- 
inal papers,  but  the  journal  entries,  required 
In  this  case,  as  well.  While  counsel  prob- 
ably intended  to  more  that  said  journal  en- 
tries as  well  as  the  original  papers  be  used  In 
this  case,  the  motion  covers  only  the*  original 
papers.  Counsel  may.  If  they  desire,  amend 
the  motion  so  as  to  apply  to  said  journal 
entries,  and,  if  so  amended,  the  same  will  be 
sustained  as  so  amended. 

There  are  some  other  points  mottloned  in 
the  briefs,  bat  these  are  not  controlling  on 
this  hearing. 

Motion  to  dismiss  overruled. 

Motion  to  use  papers  sustained. 

POTTBB,  O.  3h  and  KIMBALL^  3^  concur. 


(47  Nev.  65) 

STATE  ex  ral.  FOWLER,  Atty.  Qea.,  v. 
MOORE  at  al.     (No.  2531.)* 

(Supreme  Court  of  Nevada.     May  81,  1A22.) 

1.  Appeal  and  error  «=>95— Order  revoklns  or< 
der  for  pubtloatloa  of  summons  aid  quaslitng 
service  Is  aa  appealable  order. 

An  order  of  tlie  lower  court  revoking  and 
annnlling  an  order  for  publication  of  summons 
and  qaashing  service  thereof  is  an  appealable 
order. 

2.  Attorney  General  ^=96— Office  has  all  pow- 
ers belonging  to  It  at  common  law  besides 
these  conferred  by  statute. 

The  office  of  Attorney  General  has  all  the 
powers  belonging  to  it  at  common  law  and,  is 
addition,  those  conferred  by  statute. 

3.  Divorce  ®=>3— Law  of  marriage  and  divoroe 
as  administered  by  ecclesiastical  courts  Is  a 
part  of  oommon  law,  except  as  altered  by 
atatate. 

The  law  of  marriage  and  divorce,  as  admin- 
istered by  the  ecclesiastical  courts,  is  a  part  of 
tiie  conmion  law  of  this  country,  except  as  al- 
tered by  statute. 

4.  Divoroe  «=9l  I— Attorney  General  Is  nan« 
tborized  to  Intervene  In  divorce  suit;  "In- 
terest" 

The  Attorney  General  has  no  power  to  in- 
tervene in  a  divorce  suit  or  to  bring  an  in- 
dependent action  to  set  aside  a  decree  of  di- 
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vorce  for  fraud  or  collusion,  either  under  the 
common  law,  or  under  the  state  statutes,  indud* 
ing  Bev.  Laws,  {  4133,  giving  the  Attorney 
General  the  right  to  commence  suit  or  make  a 
defense  where  be  deems  it  in  the  "interest  of 
the  state";  for  the  word  "interest"  must  be 
taken  in  its  common  acceptation  as  relating  to 
the  interest  of  a  party  in  the  ordinary  sense  of 
the  word. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est.] 

5.  Divoroe  «=>ll— The  court  represents  the 
state's  Interest  In  divorce  proceedings. 
In  divorce  cases  the  court  represents  the 
state's  Interest  throughout  the  proceedings,  ei- 
ther in  the  presence  of  a  statute  authorizing 
some  law  officer  to  appear  or  in  the  absence 
of  such  statute. 

Appeal  from  District  Court,  Douj^B  Coutf- 
ty;  Frank  P.  Langan,  Judge. 

Suit  by  the  State  of  Nevada,  on  the  rela- 
tlMi  of  Leonard  B,  Fowler,  duly  elected, 
qualified,  and  acting  Attorney  General, 
against  Gladys  M.  Moore,  otherwise  known 
as  Gladys  M.  Fairbanlcs,  and  O.  E.  Moore, 
otherwise  tmown  as  Owen  E.  Moore,  to  set 
aside  a  decree  of  divorce,  and,  from  an  order 
revoking  and  annulling  any  and  all  service 
of  summons  by  an  order  of  publication  Im- 
sued,  the  relator  appeals.    Order  atlirmed. 

Leonard  B.  Fowler,  Atty.  Gen.,  and  Bobert 
Bicharda  and  Homer  Mooney,  Deputy  Attys. 
Gen.,  for  appellant 

Gavin  McNab,  of  San  Francisco,  Cal.,  and 
P.  A.  McCarran,  of  Bene  (Nat  Schmulowitz, 
of  San  Francisco,  Cal.,  and  Gray  Masbburn, 
Of  Beno,  of  counsel),  for  respondent  Gladys 
M.  Moore. 

DUCKEB,  3.  This  is  a  auit  to  set  aside  a 
decree  of  divorce. 

The  appellant's  opening  brief  contains  a 
concise  statement  of  facts,  which,  with  smne 
slight  changes,  we  will  adopt 

The  respondent,  Gladys  M.  Moore,  as  plain- 
tiff, on  the  let  day  of  March,  1920,  filed  in 
the  district  court  of  the  First  judicial  district 
of  the  state  of  Nevada,  in  and  for  Douglaa 
county,  a  complaint  against  O.  E.  Moore,  as 
defendant  for  divorce,  and  thereupon  sum- 
mons were  issued,  which  said  summons  and 
complaint  on  said  last-named  date  were 
served  upon  said  O.  R  Moore  in  Douglas 
county  by  the  sheriff  thereof.  On  the  2d  day 
of  March,  1920,  said  O.  B.  Moore,  tlurough  his 
attorneys,  caused  to  be  filed  to  said  com- 
plaint his  answer  upon  the  merits,  to  which 
said  answer  there  was  annexed  his  power 
of  attorney  to  said  attorneys  executed  be- 
fore the  clerk  of  said  court  on  said  Ist  day 
of  March,  A.  D.  1920.  Thereafter,  on  the  2d 
day  of  March,  1920,  said  action  was  tried 
and  decided  by  said  court  and  pursuant 
thereto   findings   were   filed  and   decree  of 
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divorce  was  entered  in  favor  of  plaintiff  and 
against  the  defendant 

On  tbe  16th  day  of  April,  1020,  Leonard  B. 
Fowler,  the  duly  elected,  qnalified,  and  act- 
ing Attorney  General  of  the  State  of  Nevada, 
filed  In  the  First  Judicial  district  court  of 
the  state  of  Nevada,  In  and  for  the  county 
of  Douglas,  In  behalf  of  the  state,  a  com- 
plaint against  Gladys  M.  Moore,  known  as 
Gladys  M.  ITairbanka,  and  O.  E.  Moore, 
icnown  as  Owen  E.  Moore,  defendants,  and 
thereupon  summons  was  issued  in  said  ac- 
tion, which  said  complaint  prayed  for  judg- 
ment and  decree  in  favor  of  plaintiff  and 
against  defendants  in  said  action;  that  the 
decision,  findings  of  fact,  and  conclusions 
01  law,  and  said  decree  in  said  action  entitled 
Gladys  M.  Moore,  Plaintiff,  v.  O.  B.  Moore, 
defendant,  as  aforesaid,  be  declared,  ad- 
judged, and  decreed  to  be  and  to  have  been 
made,  filed,  and  entered  therein  without  and 
in  derogation  of  the  jurisdiction  of  said  court, 
and,  accordingly,  that  tbe  same  and  each  of 
them  were  at  all  times  and  now  are  null, 
void,  and  of  no  force  and  effect  whatsoever; 
that  the  same  and  each  of  them  be  annulled, 
vacated,  set  aside,  and  held  for  naught;  and 
that  plaintiff  be  granted  and  awarded  such 
other  and  further  relief  as  may  be  agreeable 
to  equity.    The  complaint  is  unverified. 

Thereafter,  on  the  28tb  day  of  April,  l»;iU, 
the  appellant,  by  and  through  its  relator, 
filed  in  saia  action  Iiis  affidavit  for  an  oi^ 
der  for  tbe  publication  of  tbe  summons  so 
issued,  and  thereupon  the  court  signed  an 
order  for  the  publication  thereof,  and  pursu- 
ant to  said  order,  on  the  3d  day  of  May,  1920, 
in  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, said  summons,  together  with  a  certi- 
fied copy  of  said  complaint,  was  personally 
served  upon  Gladys  M.  Moore,  known  as 
Gladys  M.  Fairbanks,  by  a  deputy  sheriff  in 
the  county  of  Los  Angeles,  state  of  Cali- 
fornia. 

And  thereafter,  on  the  lltb  day  of  June, 
1920,  said  Gladys  M.  Moore,  known  as  Gladys 
M.  Fairbanks,  caused  to  be  served  and  filed 
in  said  district  court  her  motion  and  notice 
of  motion  for  an  order,  judgment,  and  de- 
cree vacating,  annulling,  and  declaring  void 
said  order  for  the  publication  of  summons, 
and  quashing  the  servicb  of  summons  upon 
her,  which  said  motion  was  heard  by  the 
court  on  the  27th  day  of  November,  A.  D. 
1920,  and  thereupon  argued  and  thereafter 
briefed  by  respective  counsel;  and  there- 
.tofore  having  been  submitted,  said  motion 
on  the  26th  day  of  June,  A.  D.  1921,  was 
decided  by  the  court  in  favor  of  said  Gladys 
M.  Moore,  respondent  herein,  and  in  accord- 
ance with  said  dedaion  the  court  entered  its 
order  as  foUowa: 

'  "It  is  the  order  of  this  court  that  tl^e  or- 
der for  publication  of  sammons  heietofore 
made  in  this  cause  be  and  the  same  is  hereby 
revoked  and  annulled  and  any  and  all  service 
«{  summons  made  upon  the  defendants  or  ei- 


ther of  them  by  reason  of  said  order  for  publi- 
cation is  hereby  quashed  and  set  aside." 

To  which  said  order  the  plaintiff  duly  ex- 
cepted, and  it  is  from  this  order  that  this 
appeal  is  prosecuted. 

[1]  The  main  question  involved  is  the  pow- 
er or  authority  of  the  Attorney  General  of  tbe 
State  of  Nevada  to  institute  and  nmini-nin 
this  action.  On  account  of  the  importance 
of  the  question  we  will  deal  with  It  directly, 
passing  by  all  other  contentions  made  by  the 
respondents,  except  the  objection  that  tbe 
order  appealed  from  is  not  an  appealable  or- 
der. We  deem  this  objection  settled  adverse- 
ly to  respondents  in  the  case  of  Tiedemann 
V.  Tiedemann,  35  Nev.  259,  129  Pac.  31^  and 
hold  that  the  order  of  the  lower  court  re- 
voking and  annulling  the  order  for  publica- 
tion of 'Summons  and  quashing  the  service 
thereof  is  an  appealable  order. 

[1]  The  Attorney  General  contends  that, 
as  tbe  chief  law  officer  of  the  state,  he  ia 
empowered  to  intervene  in  its  behalf  in  a 
divorce  suit,  and  is  likewise  empowered,  on 
relation  of  the  state,  to  maintain  the  present 
action  to  vacate  and  set  aside  the  decree  in 
the  case  of  Moore  v.  Moore.  He  claims  that 
the  office  of  Attorney  General  was  clothed 
with  this  power  at  common  law,  and  that,  as 
it  is  a  constitutional  office  in  this  state,  it 
retains  all  of  its  common-law  powers  and 
duties. 

He  contends  further  that  bis  authority  in 
this  respect  is  also  derived  from  the  stat- 
ute. 

We  are  in  accord  with  his  contention  that 
the  office  of  Attorney  General  in  this  state 
has  all  of  the  powers  belui.^.'ng  to  it  at  com- 
mon law,  in  addition  to  those  conferred  by 
statute;  but  we  are  of  the  opinion  that  the 
Attorney  uaieral  had  no  power  to  intervene 
in  a  divorce  suit,  or  to  bring  an  Independent 
action  to  set  a^de  a  decree  of  divorce  on 
behalf  of  the  government  under  the  common 
law. 

Prior  to  1858,  and  from  a  very  remote  pe- 
riod in  England,  the  ecclesiastical  tribunals 
had  exclusive  jurisdiction  over  divorce,  ex- 
cept that  divorces  a  vinculo  matrimonii  were 
occasionally  granted  by  special  acts  of  Par- 
liament during  that  time. 

[3]  The  common  law  which  we  received 
In  this  country  from  (England  was  the  com- 
mon law  as  it  existed  when  this  jurisdiction 
still  belonged  to  the  ecclesiastical  courts,  and 
it  lias  been  held  by  this  court  that  the  law 
of  marriage  and  divorce,  as  administered  by 
the  ecclesiastical  courts,  is  a  part  of  the  com- 
mon law  of  this  country,  except  as  it  lias 
been  altered  by  etatuta  Wnest  v.  Wuest,  17 
Nev.  217,  30  Pac.  888. 

[4]  By  an  act  of  Parliament  passed  Ia 
1857,  and  by  its  provisions  made  effective 
in  1858,  known  as  the  Matrimonial  Causes 
Act,  the  jurisdiction  of  tbe  ecclesiastical 
courts  over  divorce  was   transferred  to  a 
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court  established  by  tbe  same  act  and  called 
"The  Conrt  for  Divorce  and  Matrimonial 
Causes."  20  and  21  Vict  c.  85. 

Subsequently,  In  1860,  this  act  was  amend- 
ed so  as  to  permit  the  Queen's  Proctor,  un- 
der the  direction  of  the  Attorney  General, 
and  by  leave  of  the  court,  to  Intervene  In 
divorce  suits  for  the  purpose  of  preventing 
collusion.  23  and  24  Vict.  c.  144.  This 
amendment  Is,  of  course,  no  part  of  the  com- 
mon law  received  In  this  country,  and,  even 
If  it  were,  it  would  not  enable  the  Attorney 
General  to  Intervene,  for  obviously  it  only 
invests  the  Attorney  General  with  discretion 
to  direct  another  officer  to  intervene.  If  the 
Attorney  G«ieral  was  authorissed  under  the 
common  law  of  England  to  Intervene  in  di- 
vorce suits,  it  Is  evident  that  the  act  of  1860 
divested  him  of  this  power  and  conferred  it 
upon  another.  But,  notwithstanding  an  ex- 
toisive  research,  aided  considerably  by  the 
able  and  exhaustive  briefs  of  counsel,  we 
have  been  unable  to  find  any  evidence  of  au- 
thority on  the  part  of  the  Attorney  General 
to  participate  on  behalf  of  the  government 
in  divorce  suits  in  the  ecclesiastical  courts 
having  been  exercised  or  claimed  in  England. 
If  there  is  any  decision  recognizing  or  de- 
daring  sndi  right,  either  in  England  or  In 
this  country,  it  has  escaped  our  attention, 
and  the  attention  of  the  lower  court,  and 
counsel  as  welL 

Tbe  decisions  from  the  different  states  of 
the  Union  which  hold  that  the  office  of  At- 
torney General  is  clothed  with  all  its  com- 
mon-law powers  do  not  generally  attempt  to 
specify  them.  In  People  v.  Miner,  2  Lans. 
(N.  X.)  396,  however,  the  court  enumerates  a 
munb«  of  the  common-law  powers  of  the 
Attorney  General,  and  it  is  to  be  noted  that 
the  right  claimed  does  not  appear  in  this 
enumeration.  Nowhere  in  the  excellent 
works  of  Mr.  Bishop  and  Mr.  Nelson  on 
Marriage  and  Divorce,  or  in  any  of  the  books 
<it  the  law-writers  on  this  subject  which  we 
have  examined,  has  power  of  this  character 
been  stated  to  belong  to  the  Attorney  Gen- 
eral, at  common  law.  Some  of  the  states,  for 
example,  Washington,  Oregon,  Indiana,  and 
Kentucky,  have  adopted  legislation  authoriz- 
ing and  requiring  the  district  attorneys  of 
the  respective  states  to  appear  and  defend 
In  divorce  suits.  In  so  far  as  it  may  be  neces- 
sary to  prevent  fraud  and  collusion.  This 
legislation  in  Itself  indicates  a  conviction  in 
these  states  that  without  It  the  state  could 
not  intervene  in  divorce  suits  by  any  of  its 
law  officers,  either  under  the  common  law  or 
by  statute.  In  this  regard  the  Attorney  Gen- 
eral insLsta  that  the  duties  and  powers  grant- 
ed district  attorneys  by  such  legislation  ar« 
cumulative  only,  and  independent  of  the 
duties  and  powers  of  the  Attorney  General 
of  the  several  states  derived  from  constitu- 
tional, statutory,  and  common-law  sources. 
If  tbe  power  exists  under  the  common  law,  or 
under  some  general  statute,  why  has  it  never 
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been  exercised,  either  In  England  or  this 
country?  It  is  urged  that  there  has  never 
been  such  a  flagrant  case  as  this  before. 
This  Is  a  broad  statement,  but  it  seems  to 
us  that  a  power  so  potential  for  the  preserva- 
tion of  the  general  welfare  ought  to  be  ex- 
ercised whenever  there  is  reasonable  ground 
to  believe  that  there  is  an  attempt  to  dissolve 
the  marriage  relation  contrary  to  public  pol- 
icy. While  it  is  within  the  range  of  possibil- 
ity, it  is  still  highly  Improbable  that,  during 
all  the  years  In  which  an  aggrieved  spouse 
could  obtain  a  judicial  seitaration  or  a  dis- 
solution of  the  marriage  bonds  under  tbe 
laws  of  England  or  of  this  country,  the  au- 
thority of  the  Attorney  General  over  divorce 
suits  has  remained  dormant  for  want  of  a 
proper  occasion  to  call  it  into  activity. 

The  power  of  a  law  officer  of  the  state  to 
Intervene  in  its  behalf  in  a  divorce  suit,  if 
it  exists  at  common  law,  has  been  of  no 
benefit  to  the  public  either  in  this  country 
or  in  England,  the  home  of  the  common  law. 
As  no  evidence  of  any  rule  of  the  common 
law,  or  practice  of  the  ecclesiastical  courts 
connecting  tbe  Attorney  General  of  England 
with  authority  In  divorce  suits  on  behalf  of 
the  government  can  be  found,  we  must  hold 
that  such  power  does  not  exist,  and  it  re- 
mains to  be  determined  whether  it  has  been 
conferred  on  the  Attorney  General  of  this 
state  by  statute  We  must  also  answer  this 
question  in  the  negative.  There  is  no  special 
statute  in  this  state  conferring  authority  oit 
any  law  officer  to  intervene  in  divorce  suits, 
as  in  the  states  mentioned. 

Section  4133  of  the  Revised  Laws  of  Ne- 
vada Is  the  statute  which  it  Is  asserted  em- 
powers the  Attorney  General  with  tbe  au- 
thority he  claims  over  divorce  suits.  There 
is  no  other  statute  which  gives  any  ground 
for  argument  in  this  regard.  The  section 
reads: 

"Whenever  the  Governor  shall  direct,  or  in 
the  opinion  of  the  Attorney  General,  to.  protect 
and  secure  tiie  interest  of  tbe  state,  it  is  nec- 
essary that  a  suit  be  commenced  or .  defended  - 
in  any  court,  it  is  hereby  made  the  duty  of 
tbe  Attorney  General  to  commence  such  action, 
or  make  such  defense;  and  such  actions  may 
be  instituted  in  any  district  court  in  tbe  state, 
or  in  any  justice's  conrt  of  the  proper  county." 

The  basis  of  the  Attorney  General's  claim 
of  power  conferred  by  this  statute  rests  In 
the  peculiar  nature  of  a  divorce  suit,  present- 
ing as  it  does  a  triangular  aspect  as  to  par- 
ties. Tbe  state,  or  sovereign,  is  deeply  con- 
cerned in  maintaining  the  integrity  and  per- 
manence of  the  marriage  relation,  on  whl(!h 
d^>ends  so  much  the  happiness  of  the  peo- 
ple and  the  progress  of  civilization. 

"In  every  enlightened  government,"  said  the 
court  in  Noel  v.  Ewing,  9  Ind.  87,  "it  [mar- 
riage] is  preeminently  tbe  basis  of  civil  in- 
stitutions and  thus  an  object  of  tbe  deepest 
public  concern.  In  this  light,  marriage  is  more 
than  a  contract.    It  is  not  a  mere  matter,  of 
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pecnniary  consideration.  It  is  a  great  public 
institution,  giving  cliaracter  to  our  wliole  civil 
polity." 

Speaking  of  tliis  interest  of  the  state  In 
Campbell's  Case,  decided  in  Maryland  in  18:^9, 
Chancellor  Bland  said: 

"A  contract  of  marriage  is,  in  many  respects, 
so  Iiigbly  important  in  its  nature  as  not  only 
to  involve  tbe  interests  and  happiness  of  the 
immediate  parties,  and  to  require  the  free  con- 
sent of  a  man  and  woman  wbo  have  a  perfect 
bodily  and  mental  capacity  to  contract;  but 
it  is  a  contract  to  which  society  is  a  party, 
and  in  which  it  has  a  deep  interest."  2  Bland, 
209,  235,  20  Am.  Dec.  360,  376. 

In  the  Supreme  Court  of  the  United  States, 
the  court,  spealcing  through  Mr.  Justice  Field, 
said: 

"Other  contracts  may  be  modified,  restricted, 
enlarged,  or  entirely  releasea  upon  the  consent 
of  tbe  parties.  Not  so  with  marriage.  The 
relation  once  formed,  the  law  steps  in  and  holds 
the  parties  to  various  obligations  and  liabil- 
ities. It  is  an  institution,  in  the  maintenance 
of  wliich  in  its  purity,  the  public  is  deeply  in- 
terested, for  it  is  tbe  foundation  of  tbe  family 
and  of  society,  without  which  there  would  be 
neither  civilization  nor  progress."  Maynard  v. 
Hill,  126  U.  S.  190,  8  Sup.  Ct  723,  81  L.  Ed. 
654, 

The  foregoing  excerpts  of  decisions  deflect 
'  the  universal  Judicial  view  of  the  importance 
of  the  marriage  relation  to  tbe  state.  This 
court  has  expressed  tlie  same  view.  Danf  orth 
V.  Danf  orth,  40  Nev.  444,  166  Pac.  927;  Ex 
parte  Sheldon,  44  Nev.  268, 193  Pac.  967. 

While  the  state,  from  considerations  of 
public  policy,  is  unquestionably  interested  in 
uiaintaining  the  marriage  status,  we  do  not 
think  an  Interest  In  this  sense  is  comprehend- 
ed within  the  meaning  of  the  general  statute 
on  which  the  Attorney  General  relies.  In 
tbe  first  place,  no  authority  has  l>een  cited, 
and  we  feel  safe  in  asserting  that  none  can  be 
found,  construing  this,  or  any  similar  statute, 
'  as  conferring  authority  on  tbe  Attorney  Gen- 
eral in  divorce  cases.  In  the  state  of  Michi- 
gan a  statute  defining  the  general  duties  of 
the  Attorney  General  of  that  state  reads: 

"The  Attorney  General  shall  prosecute  and 
defend  all  actions  in  the  Supreme  Court,  in 
which  the  state  shall  be  interested,  or  a  party; 
and  shall  also,  when  requested  by  the  Governor, 
or  either  branch  of  the  Legislature,  appear 
for  the  people  of  this  state  in  any  other  court 
«r  tribunal,  in  any  cause  or  matter,  dvil  or 
criminal,  in  which  tbe  people  of  this  state  may 
be  a  party,  or  interested."  1  Howell's  Mich. 
SUtutes  (2d  Ed.)  |  612. 

Yet,  notwithstanding  this  statute,  the  Su- 
preme Court  of  Michigan  has  determined  In 
Baugb  T.  Bangh,  37  Mich.  69,  26  Am:  St 
Hep.  495,  that  none  but  the  parties  can  in- 
tervene in  a  divwce  suit  This  was  a  suit  in 
which  the  infant  children  of  divorced  par- 
tl«a,  by  their  maternal  grandmother,  filed  a 


bill  to  set  aside  tbe  divorce  and  to  have  a 
second  marriage  of  the  father  declared  null 
and  void.    The  court  said: 

"The  jurisdiction  over  divorce  is  purely  stat- 
utory, and  the  legislative  authority  has  not 
seen  fit  to  allow  any  but  tbe  parties  to  inter- 
vene in  such  suits.  The  husband  and  wife  are 
the  only  persons  recognized  as  parties.  *  •  • 
It  is  for  the  Legislature  to  determine  to  what 
extent  public  policy  requires  the  power  of  in- 
tervention to  be  vested  in  any  but  the  parties 
to  divorce  suits.  •  •  •  In  the  meantime  the 
courts  have  no  right  to  sanction  any  audi  in- 
tervention. It  is  expected  of  all  divorce  courts 
that  they  will  be  vigilant  in  examining  tbe  cir- 
cumstances of  all  cases  before  them,  and  not 
allow  any  decree  without  a  full  scrutiny.  The 
means  furnished  for  this  purpose  are  adequate 
for  most  cases." 


It  is  a  most  natural  conclusion  to  reach 
that.  If  the  Legislature  had  intended  to  con- 
fer upon  the  Attorney  General  a  power  so 
great  as  to  enable  him  to  intervene  in  any 
divorce  suit,  it  would  have  expressed  its  pur- 
pose in  a  special  statute  and  would  not  have 
Included  it  in  such  a  general  term  as  "inter- 
est of  tbe  state."  Moreover,  wherever  the 
power  has  been  specially  conferred'  upon  a 
law  officer  of  any  state,  it  has  been  expressly 
or  impliedly  limited  by  the  statute.  Lee  v. 
Lee,  19  Wash.  355,  53  Pac  349;  .De  Foe  v.  De 
Foe,  88  Or.  540, 169  Paa  128, 172  Pac.  980. 

But  in  the  instant  case,  If  the  Attorney 
General's  contention  should  be  recognized,  his 
right  to  intervene  or  bring  an  independent 
action  to  set  aside  a  decree  of  divorce  is,  by 
this  general  statute,  less  restricted  than  that 
of  an  ordinary  party  in  interest  One  who 
is  a  party  in  the  ordinary  sense  of  the  word 
is  not  given  the  right  to  intervene  in  an  ac- 
tion under  any  general  statute,  but  by  a  spe- 
cial statute,  limiting  the  time  of  such  Inter- 
vention, and  outlining  the  procedure.  When 
the  Legislature  has  been  careful  to  make 
special  provisions  for  intervention  In  cases 
of  pecuniary  importance,  bow  can  It  be  In- 
ferred that  It  intended  to  l>e8tow  upon  the 
Attorney  General,  by  the  general  statement, 
"interest  of  the  state,"  In  section  4133,  tbe 
right  to  intervene  or  attack  a  divorce  decree, 
at  bis  option,  when  tbe  consequences  might 
far  transcend  any  pecuniary  considerations? 

That  the  district  attorneys  of  the  counties 
of  the  state  have  not  construed  this  statute 
as  conferring  authority  upon  the  Attorney 
General  to  appear  for  the  state  in  divorce 
proceedings  may  be  inferred  from  the  fact 
that  they  have  never  deemed  it  improper  to 
represent  a  husband  or  wife  in  a  divorce 
proceeding.  We  apprehend  that  tbe  district 
attorneys  would  not  have  assumed  this  posi- 
tion in  opposition  to  the  state's  interest  if 
they  were  of  the  opinion  that  in  such  a  suit 
they  might  at  any  time  be  confronted  by  tbe 
chief  law  officer  of  the  state  representing  its 
interests.  The  spectacle  of  these  different 
law  oificers  arrayed  for  and  against  the  state 


Digitized  by 


Google 


NerJ  STATE  V. 

(lOT 

In  a  'divorce  snlt  would  be.  an  anomaly  of 
unusual  absurdity;  yet  not  at  all  improbable 
under  tlie  Attorney  General's  contention. 

As  far  as  we  can  Infona  onrselres,  the 
present  Attorney  General  is  the  first  one  to 
construe  tbe  statute  as  conferring  authority 
on  that  otdclal  in  divorce  suits.  If,  as  he 
cmtends,  it  clothes  him  with  authority,  is 
it  not  his  duty  to  investigate  every  divorce 
suit  brought  in  any  of  the  seventeen  Juris- 
dictions in  this  state,  to  the  end  that  fraud 
and  collusion  be  not  practiced  on  the  court? 
Under  the  present  state  of  tbe  law,  could 
this  duty  be  effectively  performed?  No  pro- 
yisioa  at  law  is  made  for  tbe  service  of  sum- 
mons In  a  divorce  suit  upon  tbe  Attorney 
General.  The  clerks  of  the  district  courts,  in 
whose  offices  divorce  suits  are  filed,  are  un- 
der no  legal  obligation  to  give  him  notice  of 
the  filing  of  such  a  suit.  Is  it  not  reas(mable 
to  assume  that,  if  the  Legislature  had  in- 
tended to  charge  the  Attorney  General  with 
any  duty  in  divorce  suits,  it  would  liave  pro- 
vided some  method  of  giving  talm  notice  of 
the  filing  of  such  a  suit,  to  enable  him  to 
effectively  discbarge  bis  duty? 

Hie  word  "interest,"  as  employed  in  sec- 
tion 4133,  must  be  talien,  in  its  common  ac- 
ceptation, as  relatboig  to  tbe  interest  of  a 
party  in  tbe  ordinary  sense  of  the  word,  and, 
as  so  construed,  cannot  be  held  to  include 
the  peculiar  interest  which  the  state  has  in 
tlie  matter  of  granting  a  decree  of  divorce. 

bectimi  4133  names  the  general  duties  of 
tiie  Attorney  General,  and  is  merely  a  stat- 
ntory  expression  of  his  common-law  powers, 
wlildi,  as  we  have  seen,  does  not  embrace 
the  power  asserted. 

It  would  result  in  an  unwarranted  exten- 
sion of  this  opinion  to  analyze  tbe  cases  cit- 
ed and  discussed  by  the  Attorney  General 
which  he  claims  support  his  contention  that 
he  can  maintain  this  action  in  the  name  of 
tlie  state.  The  decisions  referred  to  have 
no  analogy  with  the  present  case.  In  these 
decisions  the  Attorney  General's  right  to 
maintain  the  'particular  action  was  sanc- 
tioned either  by  virtue  of  his  common-law 
powers,  or  by  statute.  In  United  States  v. 
San  Jacinto  Tin  Co.,  128  U.  S.  273,  8  Sup.  Ct. 
850,  31  L.  Ed.  747,  quoted  from  extensively, 
in  wbich  the  authority  of  tlie  Attorney  Gen- 
eral of  the  United  States  to  initiate  and  con- 
trol the  suit  was  upheld,  a  property  right 
of  the  government  was,  in  effect,  alleged  to 
be  jnrejudiced  by  the  fraud  of  its  own  of- 
ficers. It  must  be  readily  recognized  that 
tbe  government's  Interest  In  a  suit  of  this 
kind  is  extremely  dissimilar  to  the  interest 
of  the  state  in  a  suit  for  divorce. 

((]  But  notwithstanding  the  fact  that  the 
L^slature  bas  not  empowered  the  Attorney 
General  or  tbe  district  attorneys  to  appear 
tfft  tbe  state  in  divorce  suits,  its  interest 
IS  not  therefore  unrepresented.  In  divorce 
suits  the  court  represents  the  state's  interest 
throughout  the  proceedings,  either  in  the 
presence  of  a  statute  antborizing  some  law 
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officer  to  appear,  or  in  the  absence  of  such  a 

statute.    Yeager  v.  Teager,  43  Ind.  App.  313, 

87  N.  E.  144. 

In  Danfortb  v.  Danforth,  supra,  this  court 
said: 

"As  said  in  Rlbet  v.  Ribet,  29  Ala.  348,  ac- 
tions of  this  natnre  are  of  a  triang:ular  sort, 
and  such  a  cause  is  never  concluded  as  against 
the  court,  and  it  may  and  usually  does  satisfy 
its  conscience  regardless  of  tbe  pleadings." 

Again,  in  Ex  parte  Sheldon,  44  Mev.  268, 
193  Pac.  967,  it  was  said: 

"The  court  represents  this  interest  of  the 
state  in  divorce  actions,  and  is  in  duty  bound 
to  scrutinize  the  testimony  and  proceedings 
with  more  care  than  in  ordinary  dvil  actions, 
to  the  end  tliat  collnsion  of  the  parties  may 
not  effect  a  dissolution  of  the  marriage  rela- 
tion, when  the  real  facts  of  the  case,  if  known, 
would  forbid  it." 

It  is  a  doctrine  of  general  acceptance  that 
the  court  represents  the  Interest  of  the  state 
in  divorce  suits.  Baugb  v.  Baugh,  supra; 
PoweU  V.  PoweU,  80  Ala.  596,  1  South.  649; 
Kebfuss  T.  Rehfuss,  169  CaL  86,  l4S  Pac. 
1020;  People  v.  Case,  241  IIL  279,  89  N.  E. 
638,  25  L.  R.  A.  (N.  S.)  678;  Yeager  v.  Teag- 
er, 43  Ind.  App.  313,  87  N.  E.  144;  2  Bishop 
on  Marriage,  Divorce  and  S^aration,  iS  496, 
498,  663.  In  tbe  work  cited  last  above,  the 
eminait  law-writer  says: 

"The  jndge,  sitting  in  a  divorce  cause,  deems 
himself  nnder  a  sacred  obligation  to  look  after 
the  interests  of  all  who  cannot  be  present,  yet 
who  may  be  prejudiced  by  the  sentence  prayed. 
And  establishing  the  justice  of  the  plaintiff's 
complaint,  not  merdy  as  between  tbe  parties 
of  record,  but  as  between  them  and  the  com- 
munity, including  persons  specially  interested 
yet  not  before  tbe  court,  is  what  is  frequently 
termed  satisfying  the  conscience  of  the  court.** 
Section  496. 

Again,  in  section  663,  Mr.  Bishop  says: 

"The  public,  which  we  have  seen  to  be  a  par- 
ty in  all  divorce  suits,  occupies  a  unique  posi- 
tion, sometimes  embarrassing  to  the  court.  It 
does  not  ordinarily  appear  by  counsel,  and  when 
without  counsel  does  not  plead.  As  against 
this  party,  when  only  thus  represented  by  what 
is  called  the  conscience  of  the  court,  the  plain- 
tiff is  entitled  to  the  decree  on  his  case  being 
duly  and  fully  proved.  But  this  party,  unlike 
the  others,  never  loses  a  right  by  laches;  and 
80,  whenever  a  defense  comes  out  in  the  evi- 
dence, whether  alleged  or  not,  it  is  fatal  to 
the  proceedings.  A  maxim  in  these  suits,  there- 
fore, is  that  a  cause  is  never  concluded  as 
against  the  judge;  and  tbe  court  may,  and  to 
satisfy  its  conscience  sometimes  does,  of  i^ 
own  motion,  go  into  the  investigation  of  facts 
not  contested  by  pleadings." 

And' in  section  664,  he  says: 

"The  limit  to  the  right  of  the  public  to  be 
protected  while  thus  disregarding  the  just  and 
common  practice  of  the  court  cannot  be  pre- 
cisely defined  by  rule.  The  judge,  keeping  in 
view  the  precedents,  with,  his  'conscience'  al- 
ways awake,  shall  see  that  while  the  record 
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parties  are  not  deprlred  of  the  jngtiee  of  the 
law,  the  pablic  good,  which  aoffera  from  every 
dishonest  diTorce,  and  from  every  one  not  as 
well  within  the  spirit  of  the  statute  as  its  terms, 
is  not  sacrificed.  A  role  more  exact  tlian  this 
does  not  appear  to  be  in  the  nature  of  the 
case  possible." 

It  Is  evidently  the  opinion  of  Mr.  Bishop 
that  the  duty  of  the  court  to  represent  the 
state's  Interest  in  divorce  snlts  is  exclusive, 
except  in  those  states  where  the  prosecuting 
ofBcer  is  charged  by  statute  with  a  like  duty, 
for  in  section  496  be  states: 

'^t  (a  divorce  soit)  affects  in  a  special  way 
the  interests  of  the  entire  community,  and  the 
separate  private  interests  of  a  considerable 
number  of  third  persons  not  nominally  par- 
ties. For  the  protection  of  those  interests,  the 
Judge  assumes  that  the  public  to  a  party,  not 
in  the  sense  of  either  asking  or  opposing  the 
divorce,  but  as  seeking  justice  for  itself  and 
for  aU  interested  private  persons  who  are  not 
before  the  court;  and  he  looks  after  those  in- 
terests as  far  as  his  other  functions  of  ad- 
ministering judicial  justice  permit  In  a  few  of 
the  ttaiet,  the  proMeouting  officer  appear*  tn 
the  divoroe  oauee  for  the  protection  of  tkoie 
interests,  iut  nioh  it  not  the  common  oourse  in 
our  tribunals."     (The  italics  are  ours.) 

It  Is  contended  by  the  Attorney  General 
that  the  allegations  of  the  complaint  charg- 
ing that  the  divorce  suit  was  entered  and  the 
decree  obtained  in  pursuance  of  a  fraudulent 
and  collusive  scheme  concocted  and  consum- 
mated by  the  respondents  and  those  acting 
with  them,  whereby  the  jurisdiction  of  the 
court  was  wrongfully  invoked,  are  admitted 
by  the  motion  to  the  order  for  publication 
and  service  of  summons,  and  therefore  mani- 
fest, and  appalling  injustice  will  be  permitted 
against  the  sovereign  state,  If  be  be  not  al- 
lowed to  maintain  this  action  In  its  behalf. 
tie  that  as  it  may,  we  cannot  legislate  a  rem- 
edy. Until  the  Legislature  acta  and  em- 
powers the  Attorney  General,  or  other  of- 
ficer, to  represent  the  state's  interest  In  di- 
vorce suits,  the  dutx  must  remain  where  It 
has  been  always  exclusively  lodged,  in  the 
court  sitting  in  the  cause.  As  said  In  Baugh 
T.  Baugh,  supra: 

"In  the  best  circumstances  Justice  will  some- 
times miscarry,  but  this  is  not  i>eculiar  to  di- 
vorce cases,  and  it  will  not  do  to  resort  to  un- 
authorized measures  to  redress  legal  misfortunes 
or  wrongs.  It  would  not  be  desirable,  in  order 
to  get  rid  of  some  unjust  judgments,  to  destroy 
the  force  of  judgments  generally,  and  allow  them 
to  be  attacked  by  third  parties  where  the  legal 
rules  which  have  been  established  to  determine 
their  effect  have  not  permitted  it" 

As  the  Attorney  tieneral  had  no  authority 
to  institute  this  action,  it  follows  that  the 
order  appealed  from  should  be  affirmed. 

It  is  so  ordered. 

SANDERS,  O.  J.,  and  COLEMAN,  J.,  con- 
cur. 


(«  Nov.  2S) 

STATE  ex  rel.  PHILLIPS  V.  SECOND  JU- 
DICIAL DIST.  COURT  IN  AND  FOR 
WASHOE  COUNTY  et  al.     (Ne.  2541.) 

(Supreme  Court  of  Nevada.     June  6,  1922.) 

1.  Mandamua  ®=>I0— Issues  only  If  relator  has 
legal  right  t«  have  court  do  what  It  refasas 
to  do. 

Before  the  Supreme  Court  will  issue  a 
writ  of  mandamus  to  an  inferior  tribunal,  re- 
lator must,  under  Rev.  Laws,  §  5695,  establish 
facts  sufficient  to  show  that  he  has  a  legal  right 
to  have  something  done  which  the  inferior 
tribunal  has  refused  to  do. 

2.  Mandamus  ^=342— Deoisloa  oa  MOtloa  for 
leave  to  saa  as  pauper  eannot  be  rcwlew«4 
by  mandanins. 

The  judge  of  the  lower  court  before  whom 
an  action  was  pending  had  jurisdiction  to  hear 
a  motion  for  leave  to  sue  as  a  poor  person, 
and  his  dedsion  that  upon  the  showing  made 
plaintiff  had  failed  to  bring  himself  within  the 
rule  of  the  common  law  was  a  judicial  act 
which  cannot  be  reviewed  by  writ  of  mandamus. 

Original  petition  tot  mandamus  by  the 
State,  on  the  relation  of  Melvln  F.  Philllpe. 
against  the  Second  Judicial  District  Court 
of  the  State  of  Nevada  in  and  for  the  County 
of  Washoe  and  another.  Petition  denied, 
and  proceeding  dismissed. 

J.  W.  Dlgnan,  of  Reno,  for  relator. 
George  B.  Thatcher,  of  Reno,  for  respond- 
mts. 

SANDERS.  O.  J.  Melvta  P.  Philllpe,  a 
citizen  of  this  state,  sued  Thomas  Ginocchio 
and  D.  F.  Capps,  police  officers  of  the  city  of 
Reno,  to  recover  the  sum  of  $10,000  as  dam- 
ages for  his  alleged  unlawful  arrest  and  im- 
prisonment Upon  request  of  plaintiff  the 
court  set  the  case  for  trial  before  a  jury  ou 
the  17th  day  of  January,  1922.  Thereafter, 
on,  to  wit.  the  12th  day  of  that  month,  the 
plaintiff  made  a  motion  for  leave  to  further 
prosecute  his  action  in  forma  pauperis  His 
motion  was  based  on  his  affidavit,  stating,  in 
addition  to  his  declaration  of  poverty,  that 
hn  had  a  good  and  meritorious  cause  of  ac- 
tion, and  had  been  so  advised  by  his  attor- 
ney, and  that  no  person,  other  than  himself, 
had  any  interest  in  the  prosecution'  of  his  ac- 
tion. The  motion  came  on  to  be  heard  upon 
the  pleadings  and  oral  testimony  of  plaintiff 
and  his  attorney  In  support  of  bis  affidavit. 
The  court  denied  the  motion,  whereupon 
plaintiff  moved  for  an  order  to  vacate  the 
setting  of  the  case  for  trial  before  a  Jury, 
and  asked  that  the  court  refrain  and  desist 
from  taking  any  further  proceeding  in  the 
case  until  such  time  as  plaintiff  could  sue 
out  of  the  Supreme  Court  of  the  state  of  Ne- 
vada a  writ  of  mandamus  commanding  the 
presiding  judge  to  permit  him  to  farther  pros- 
ecute his  action  as  a  pauper.    This  motion 
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was  also  denied,  wberenpon  plaintiff  made 
application  to  this  conrt  for  a  writ  of  man- 
damns.  Upon  consideration  of  his  petition 
(or  the  writ,  this  court  made  an  order,  com- 
manding Hon.  Oeorge  A.  Bartlett,  as  Judge 
of  the  district  court  of  Washoe  county,  to 
retrain  and  desist  from  any  further  proceed- 
ing in  the  action  of  Melvin  F.  Plilllips  against 
Thomas  GinoccMo  and  D.  F.  Capps,  and  to 
permit  plaintiff  to  farther  prosecute  tiis  ac- 
tion without  the  payment  of  legal  fees,  or 
stiow  cause  before  this  court  on  the  day  fixed 
by  its  order  why  he  should  not  do  so. 

[t]  The  question  la  whether  a  writ  of  man- 
damus may  be  predicated  upon  such  a  re- 
tarn.  The  rule  established  by  a  number  of 
dedsions  of  this  court  r^ative  to  cases  In 
which  the  writ  of  mandamus  may  issue  Is 
tliat  before  the  relator  can  obtain  the  writ 
lie  must  establish  sulOclent  facts  to  abow 
tliat  he  has  a  legal  right  to  have  something 
done  by  the  Inferior  tribunal  which  it  has  re- 
tnsed  to  do.  Section  6685,  Rev.  Laws;  State 
V.  Wright,  10  Nwr  174 

[2]  The  return  does  not  show  that  the 
Judge  refused  or  denied  to  the  petitioner  the 
rlgjit  to  further  prosecute  his  action  as  a 
poor  p^«on.  but  that  In  the  Judgment  °of  the 
court,  upon  the  showing  made,  plaintiff  bad 
&Ued  to  bring  himself  within  the  rule  of  the 
cffinmon  law,  tf  the  same,  as  contended  for 
by  petitioner;  prevails  m  this  Jurisdiction. 
As  tlie  Judge  had  the  power  to  hear  the  mo- 
tion, his  determination  upon  tlie  hearing 
thereof  was  necessarily  a  Judicial  act.  It 
is  difficult  to  perceive  how  mandamus  will 
lie  to  review  bis  action.  To  grant  the  writ 
would  be  in  effect  to  review  a  Judicial  ded- 
iton,  whldi  is  not  the  functicm  of  mandamus. 

It  Is  argued  that  the  ruling  complained  of 
was  such  a  flagrant  abuse  of  discretion  as 
that  It  amounts  to  the  petitioner  being  pre- 
chided  from  the  enjoyment  of  his  legal  right 
to  further  i«x>secute  Us  action  as  a  poor  per- 
8WI.  Adopting  the  language  of  this  court  as 
used  in  State  v.  District  Court,  40  Nev.  163, 
161  Pac.  SIO,  the  respondoit  assumed  Juris- 
diction, entertained  the  motion,  heard  the 
evidence  in  support  of  petitioner's  conten- 
tion, and  rendered  a  determinative  Judgment 
based  upon  the  showing  made,  and  either  a 
correct  or  incorrect  interpretation  of  the  law 
applicable  to  the  specific  question  in  further- 
ance of  which  the  showing  was  made.  In 
tbat  case  McOarran,  J.,  asked : 

"What  more  could  the  lower  court  do  if  the 
writ  were  to  lasue  now?  Would  it  reverse  its 
judgment  entered  upon  the  showing  made? 
Would  it  take  a  different  view  of  the  law  aris- 
iag  upon  the  case?  Is  it  the  function  of  the 
writ  of  mandate  to  review  errors  of  discretion 
or  judgment  and  reverse  dedsions  based 
thereon?" 

Speaking  for  the  court,  the  learned  Judge 
said: 


"An  answer  to  such  query  is  found  in  the 
eatablibhed  prindples  of  law  applicable  to  the 
function  of  this  eztraordiilary  writ,  which  may 
be  stated  thus:  The  acts  or  duties,  the  per- 
formance or  nonperformance  of  which  rests  m 
whole  or  in  part  on  the  discretion  or  judgment 
of  the  inferior  tribunal,  board,  or  officer,  will 
not  be  required  by  the  writ  of  mandamus." 

The  question  underlying  this  proceeding  is 
whether,  in  the  absmce  of  statute,  the  pe- 
titioner has  tlie  right  to  proceed  with  the 
prosecution  of  his  action  in  the  district  court 
without  the  payment  in  advance  of  the  legal 
ffeea.  We  merely  state  the  question  in  order 
that  it  may  not  be  thought  by  our  condusioa 
that  we  dedde  It 

Our  oondusion  is  tliat  return  to  the  order 
to  show  cause  does  not  show  facts  upon 
which  a  peremptory  writ  will  lie.  The  petl- 
tion  tot  the  writ  is  therefore  denied,  and  the 
proceeding  dismissed. 

DUCEER  and  COLEMAN.  JJ.,  concnr. 


(71  Colo.  416) 

WHITESCARVER  V.  INTERSTATE  TRUST 
CO.  at  al.    (No.  10298.) 

(Supreme  0>inrt  of  Colorado.     May  1,  1922. 
Rehearing  Denied  June  6^  1922.) 

1.  FrauduJeat  oonveyaaoes  «=>26&(l)  —  Hus- 
band's representations  that  he.  was  owner  of 
property  fraadulently  conveyed  to  wife  held 
competent  against  latter  regardless  of  es- 
toppel. 

In  a  suit  to  cancel  a  deed  to  grantor's  wife 
on  the  ground  of  conspiracy  to  defraud  credi- 
tors, evidence  of  grantor's  representationa,  to 
obtain  credit,  that  he  was  the  owner  of  the 
property,  was  relevant  and  competent  against 
defendant  wife,  though  estoppel  was  not 
pleaded. 

2.  Appeal  and  error  «=s)l009(3)— Dacrea  based 
on  conflicting  evidence  not  disturbed. 

A  decree  based  on  conflicting  evidence  wQl 
not  be  disturbed. 

Department  2. 

Error  to  District  Court,  City  and  County  of 
Denver;    C!harles  C.  Butler,  Judge. 

Suit  by  the  Interstate  Trust  Company  and 
another  against  Rosa  B.  Whiteecarver.  De- 
cree for  plaintiffs,  and  defendant  brings  er- 
ror, and  moves  for  supersedeas.  Supersedeas 
denied,  and  Judgment  atfirmed. 

John  T.  Bottom,  of  Denver,  for  plaintiff  in 
error.* 

Dines,  Dines  ft  Holme,  Robert  B.  More, 
Paol  P.  Prosser,  and  Symes  &  Wingren,  all 
of  Dmver,  for  defendants  in  error. 

DENISON,  J.  The  Interstate  Trust  Com- 
pany and  others  were  piaintiiCs  bdow,  and 
had  a  decree  canceling  a  certain  deed  frcmi 
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ObarleB  A.  Whlteecarver  to  his  wife,  Rosa 
B.  Whiteacarver,  as  fraudul«it.  She  brings 
error,  and  moves  for  supersedeas.  The  mat- 
ters relied  In  for  reversal  amount  to  two: 
(1)  That  evidence  of  estoppel  was  received 
although  estoppel  was  not  pleaded;  and  (2) 
that  the  evidence  does  not  support  the  de- 
cree. 

[1]  1.  Upon  the  first  point:  The  evidence 
was  of  representations  made  by  the  hus- 
band, for  the  purpose  of  obtaining  credit, 
that  he  was  the  owner  of  the  property  con- 
veyed. This  was  competent  and  relevant 
to  the  allegation  of  the  complaint  that  be 
and  his  wife,  plaintiff  In  error,  had  conspired 
to  defraud  of  which  there  was  some  evi- 
dence; his  statements  in  pursuance  of  the 
conspiracy  were  competent  against  her,  there- 
fore, regardless  of  the  question  ot  estoppel. 

[2]  2.  As  to  the  second  point:  The  evi- 
dence was  conflicting. 

Supersedeas  denied,  and  judgm«it  affirmed. 

TELLER,  Acting  G  J.,  and  WHITFORD, 
J.,  concur. 


(71  Colo.  410) 

SIQEL-CAMPION    LIVE    STOCK   COMMIS- 
SION CO.  V    ARDOHAIN  «t  al. 
(No.  lOOM.) 

(Supreme  Court  of  Colorado.     May  1,  1922. 
Rehearhig  Denied  June  S,  1922.) 

1.  Principal  and  agent  «:=>99— "Implied  agen- 
oy"  defined. 

An  "implied  agency"  is  created  by  the  act 
of  the  parties  and  is  deduced  from  proof  of  oth- 
er facts,  and  may  exist  without  knowledge  of 
its  existence  by  one  dealing  with  the  agenL 

2.  Principal  and  agent  «=»I37(I)— "Agen(^  by 
estoppel"  defined. 

An  "agency  by  estoppel"  is  created  by  op- 
eration of  law  and  is  established  by  proof  of 
such  acts  of  the  principal  as  reasonably  lead 
to  the  conclusion  of  its  existence,  bnt  an  agency 
by  estoppel  requires  knowledge  by  the  person 
relying  on  it  of  the  facts  on  which  it  is  based. 

3.  Principal  and  agent  ®=3l89(4)— Agency  by 
estoppel  must  be  specially  pleaded. 

Where  the  seller  relied  upon  the  apparent 
authority  of  an  agent  because  of  a  long  course 
of  dealing  between  the  agent  and  his  principal, 
such  an  agency  is  an  agency  by  estoppel,  and 
must  be  specially  pleaded. 

4.  Principal  and  agent  «=3il48(2)— Seller  hold 
to  have  been  put  on  Inquiry  as  to  extent  of 
agent's  aathority. 

Where  agent  for  defendant  was  in  corre- 
spondence with  defendant  by  letter  and  tele- 
gram and  the  agent  told  plaintiff  that  he  was 
wiring  prices  to  defendant,  plaintiff  was  put  up- 
on inquiry  as  to  the  extent  of  the  agent's  au- 
thority, and  should  have  investigated  before 
making  the  contract. 


Department  3. 

Error  to  District  Court,  City  and  County 
of  Denver;   C.  C.  Butler,  Judge. 

Action  by  John  Ardohain  against  the  Sigel- 
Campion  Live  Stock  Commission  Company 
and  W.  "B.  Emerson.  From  Judgment  for 
plaintiff,  defendant  Sigel-Campion  Live 
Stock  Commission  Company  brings  error. 
Reversed  and  remanded,  with  directions. 

L.  F.  TwltcbeU,  of  Denver,  for  plaintiff 
in  error. 

William  W.  Garwood,  Omar  E.  Garwood, 
and  George  Oliver  Marrs,  all  of  Denver,  for 
defendants  in  error. 

BURKE,  J.  Defendant  In  error  Ardohain 
brought  suit  against  plaintiff  in  «Tor  (here- 
inafter referred  to  as  "the  company")  and  de- 
fendant in  error  Emerson  for  $7,764  and  in- 
terest as  the  purchase  price  of  certain  sheep 
alleged  to  have  been  sold  by  Ardohain  and 
shipped  from  California,  and  which,  upon 
arrival  in  Denver,  it  was  said  the  company 
wrongfully  refused  to  receive  or  pay  for.  By 
replication  Ardohain  admitted  that  theae 
sheep  were  later  sold  in  Omaha  for  $5,126.35, 
hence*  reduced  his  demand  to  $2,637.66  and  In- 
terest, a  total  of  $2,987.65,  for  which  amoont 
an  instructed  verdict  was  returned.  To  re- 
view the  Judgment  thereupon  entered,  the 
company  prosecutes  this  writ.  Just  how  the 
company  gets  rid  ot  Emerson  as  a  codefend- 
aut  and  shifts  blm  to  the  other  side  of  the 
cause  in  this  court  is  not  clear,  neither  la  It 
material.  A  default  having  been  entered 
against  him  below,  he  appeared  at  the  trial 
as  the  principal  witness  for  Ardohain,  who 
gave  no  evidence  in  person  or  by  deposition. 

That  Ardohain  intended  to  charge  both  the 
company  and  Emerson  with  participation  in 
the  purchase  is  certain,  but  In  what  capacity 
is  doubtful.  The  language  of  the  com- 
plaint is : 

"During  all  of  the  times  hereinafter  mention- 
ed and  for  many  years  prior  thereto,  the  de- 
fendants have  been  jointly  engaged  in  the  busi- 
ness of  baying  and  selling  cattle  and  sheep  for 
and  on  account  of  the  defendant  the  Sigel-Cam- 
pion Live  Stock  Commission  Company;  the 
details  of  said  joint  agreement  are  unknown  to 
plaintiff,  but  plaintiff  alleges  that  the  defendant 
Emerson  is  and  during  the  past  12  years  was 
purchasing  agent,  'scalper*  and  buyer  for  the 
defendant  the  Sigel-Campion  Live  Stock  C!om- 
mission  Company. 

That  on,  to  wit,  the  17th  day  of  June,  1919, 
at  or  near  the  dty  of  Fresno,  Cal.,  plaintiff  sold 
and  delivered  to  the  defendants,  at  their  spe- 
cial instance  and  request,  866  head  of  yearling 
wethers  at  and  for  the  agreed  price  of  $9  per 
head,  or  the  total  som  of  $7,764,  which  Bum 
was  due  and  payable  on  delivery.  Thereupon 
the  plaintiff  deUvered  to  the  defendants  said 
866  head  of  sheep,  and  the  same  were  shipped 
to  defendant  the  Sigel-Campion  live  Stock 
Commission  Company  at  Denver,  Colo." 
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The  company  admitted  its  refusal  to  re- 
ceiTe  and  pay  for  the  sheep,  alleged  that  Em- 
erson's porchase  was  not  only  without  its 
.knowledge  and  consent,  which  fact  it  avers 
was  known  to  Ardohain,  bat  that  such  pur- 
chase was  likewise  contrary  to  Its  direction, 
and  that  the  consignment  by  Emerson  and 
the  drawing  of  a  draft  on  the  company  in 
payment  for  the  sheep  were  also  without  au- 
thority. 

£1J  To  minutely  review  the  evidence  in 
this  transaction  would  serve  no  good  purpose. 
It  establishes  beyond  question  that  Emer- 
son's purchase  of  the  Ardohain  sheep  was 
without  authority  of  the  company  and  con- 
trary to  its  direction.  The  judgment,  if  up- 
held, must  therefore  rest  upon  an  implied 
agency  arising  from  a  course  of  dealing,  and 
this  is  the  theory  of  counsel  for  Ardohain. 
Tlie  learned  trial  Judge  thus  correctly  stated 
the  Issue: 

'The  only  question  now  is  as  to  whether  or 
not  there  is  an  authority  derived  from  a  course 
of  dealing." 

He  thereupon  holds  that  such  authority 
existed.  His  error  arises  from  a  failure  to 
distinguish  between  "implied  agency"  in  its 
true  sense  and  "agency  by  estoppel."  The 
confusion  is  common  in  thb  authorities  and 
seems  due  to  the  fact  that  in  many  cases  the 
distinction  is  immaterial. 

An  'implied  agency"  is  real  but  not  ap- 
parent. It  is  created  by  act  of  the  parties 
and  is  deduced  from  i>roof  of  other  facts. 
The  principal,  having  voluntarily  assumed 
Its  obligations,  cannot  complain  that  be  is 
bound  thereby.  Hence  it  is  immaterial  that 
one  who  seeks  its  protection  did  not  know 
<tf  its  existence  at  the  time  of  the  transac- 
tion. Irrespective  of  a  prior  course  of  deal- 
ing which  might  otherwise  tend.  In  the  in- 
stant case,  to  establish  such  an  agency,  the 
undisputed  evidence  before  us  shows  that 
Emerson's  sole  authority  was  to  investigate 
and  report.  He  could  then  buy  only  upon 
specific  approval  by  the  company  of  the  par- 
ticular purchase  proposed.  This,  then,  is 
not  a  case  of  impUed  agency. 

[2]  An  "agency  by  estoppel"  Is  apparent 
but  not  real.  It  is  created  by  operation  of 
law  and  established  by  proof  of  such  acts 
of  the  principal  as  reasonably  lead  to  the 
ctnclnsion  of  its  existence.  Created  for  the 
protection  of  him  who  in  good  faith  has  re- 
lied upon  it,  the  acts  of  the  principal  which 


support  it  must,  at  the  time  of  the  transac- 
tion, have  been  known  to  him.  2  O.  J.  444, 
S42. 

One  dealing  with  an  agent  may  show  actu- 
al authority,  though  this  was  not  known  to 
'him  when  he  dealt,  or  he  may  show  apparent 
authority  and  that  he  has  relied  upon  ap- 
pearances, and  support  this  under  the  doc- 
trine of  estoppel.  Columbia  MUl  Co.  v.  Na- 
tional Bank,  52  Minn.  224,  228,  229,  63  N.  W. 
1061. 

A  principal  may  bind  himself  by  causing 
others  to  believe  the  agent's  authority  to  be 
greater  than  actually  exists,  but  such  acts 
of  the  principal  must  be  known  to  and  proved 
by  the  itarty  relying  thereon.  He  cannot 
claim  reliance  upon  what  he  did  not  know. 
Merchants'  Bank  v.  Nichols  &  Shephard  Co., 
223  111.  41.  60,  79  N.  B.  38,  7  U  R.  A.  (N.  S.) 
752. 

[S]  In  this  respect  the  evidence  does  not 
support  the  Judgment  Assuming,  but  not 
deciding,  that  the  course  of  dealing  relied 
upon  was  established,  no  knowledge  thereof 
was  brought  home  to  Ardohain,  and  there  is 
a  total  absence  in  the  record  of  any  evidence 
to  show  that  be  dealt  with  Emerson  as  the 
agent  of  the  company.  Moreover,  such  an 
agency  rests  upon  estoppel  which  must  be 
pleaded  and  there  Is  no  such  plea. 

[4]  Again,  we  are  confronted  by  a  still 
more  serious  defect  In  the  case  made  by 
plaintiff  below.  The  evidence  shows  that 
Emerson  and  the  company  were  In  corre- 
spondence by  letter  and  telegram.  Emer- 
son's letters  show  that  he  told  Ardohain  he 
was  wiring  the  company  certain  prices  on 
these  sheep.  The  fact  is  undisputed.  It 
thus  appears  Ardohain  had  full  notice  that 
Ehnerson  could  not  purchase  for  the  company 
without  express  acceptance  as  to  price.  The 
evidence  shows  no  such  acceptance.  These 
facts  being  known  to  Ardohain,  no  reliance 
by  him  upon  an  agency  Implied  &om  a  course 
of  dealing  could  be  upheld.  The  least  that 
can  be  said  on  this  phase  of  the  case  Is  that 
Ardohain  was  thus  put  upon  inquiry  as  to 
Emerson's  real  authority  and  was  bound  to 
ascertain  the  extent  of  his  agency. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
for  the  company. 


TELLER,  Acting  O.  J„ 
concur. 


and  BAILET,  J., 
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(71  Colo.  3M) 
GLENN  V.  MITCHELL  at  aL    (No.  10027.) 

(Supreme  Court  of  Colorado.   May  1,  1922. 
Rehearios  I>eiii<d  June  5,  1922.) 

1.  Wills  «£s>260— Uadar  statute  giving  eoimty 
courts  Jurlsdiotloa  In  prolMte  matters,  auch 
oourt  has  Jurlsdiotloa  of  will  contest  after 
one  year  from  prolMto. 

Under  Const,  art.  8,  |  23,  gMug  county 
courts  jurisdiction  of  probate  matters,  Rev.  St 
1908,  §  7096,  providing  that  in  actions  wherein 
the  succession  and  contents  of  a  will  are  brought 
into  question  the  record  of  the  probate  of  the 
will  shall  be  conclusive  proof  of  the  execution 
and  of  the  legality  and  validity  of  the  contents 
in  80  far  as  it  was  determined  at  the  probate, 
and  giving  any  interested  person  not  summoned 
by  actual  service  of  process,  and  not  appearina 
at  the  probate,  a  right  to  conteat  its  validity 
within  a  year  after  it  is  admitted  to  probate,  is 
regulatory,  and  does  not  prevent  the  court's 
hearing  a  contest  after  the  one-year  period. 

2.  Jndoneat  «=»340'-County  oourts  held  oonrta 
of  record. 

County  courts  are  courta  of  record,  and 
have  powers  incident  to  such  courts,  including 
the  right  to  vacate  Judgments  obtained  by  fraud. 

3.  Wills  «=922l— County  court  may  rovoke  pro- 
bate of  will. 

A  county  court,  acting  a»  a  court  of  pro- 
bate,  may  revoke  the  probate  of  a  will  on  prop- 
er grounds. 

4.  Wills  <^922l— Will  may  b*  oontested  for 
frand  In  county  court  after  being  admitted 
to  probata;  "datermlaed." 

Under  Rev.  St  1908,  {  7096,  providing  that 
in  actions  wherein  the  execution  of  a  will  may 
be  brought  in  question  the  record  of  the  pro- 
bate of  the  will  shall  be  conclusive  proof  of 
the  execution  and  of  the  legality  and  validity  of 
the  contents  thereof  in  so  far  as  the  same  were 
determined  at  tbe  probate,  and  aection  7097, 
providing  that  if  on  probate  of  a  later  will  or 
on  rehearing  in  the  county  court  it  shall  be  ju- 
dicially determined  that  any  writing  admitted 
to  probate  is  not  the  last  will  of  decedent,  the 
probate  of  the  will  shall  be  revoked,  a  will  may 
be  contested  on  the  ground  of  fraud  after  being 
admitted  to  probate,  since  upon  probate  its 
execution  is  not  called  into  question,  and  the 
legality  and  validity  of  its  contents  in  regard 
to  fraud  were  not  determined  at  the  probate; 
"determined"  meaning  adjudicated  on  an  issue 
presented. 

[Ed.  Note.— For  other  definitions,  see  Words 
aiid  Phrases,  First  and  Second  Series,  Deter- 
mine.! 

Burke,  J.,  diaaenting. 

En  Banc 

Error  to  County  Conrt,  City  and  County  of 
Denver;  Ira  C.  Botbgerber,  Judge. 

Action  by  Bannah  E.  Glenn  against  John 
C.  Mitchell  and  otben.  From  Judgment  for 
defendants,  plaintiff  brings  error.  Reversed 
and  remanded. 


N.  Walter  Dixon  and  Thomas  J.  DUnm, 
both  of  Denver,  for  plaintiff  In  error. 

Lewis  &  Grant.  Dines,  Dines  ft  Holme,  and 
Walter  M.  Appel,  all  of  Denver,  for  defend- 
ants in  error. 

TEILLBB,  J.  Plaintiff  in  error  on  No- 
vember 14,  1918,  filed  her  petition  in  the 
county  conrt  to  vacate  an  order  entered  No- 
vember 22,  1915,  admitting  to  probate  the 
will  of  Dennis  SnlUvan,  deceased. 

It  is  alleged  In  tbe  petition  that  the  tes- 
tator had  executed  a  will  in  1913  whereby 
tbe  petitioner  and  her  sister  were  made  re- 
siduary legatees  of  the  estate  of  said  Sulli- 
van; that  thereafter  the  said  John  O.  Mit- 
chell and  others  associated  with  liim,  by 
fraud  and  misrepresentatiob.  Induced  the 
said  Sullivan  to  make  a  new  will  whereby 
the  said  John  C.  Mitchell,  as  residuary  lega- 
tee, received  the  bulk  of  the  estate  of  tbe 
said  testator,  while  the  petltloher  and  her 
sister  received  but  a  small  legacy  each. 

A  demurrer  to  the  iwtition  was  sustained, 
the  petitioner  elected  to  stand  upon  her  pe- 
tition, and  Judgment  was  entered  in  favor  of 
the  defendants. 

Counsel  agree  that  the  donnrrer  was  sus- 
tained under  the  provisions  of  section  7096, 
R.  S.  1908,  but  differ  as  to  tbe  real  ground 
of  the  court's  ruling. 

[1]  For  plaintiff  in  »ror  it  Is  contended 
that  the  court  held  tbe  suit  barred  by  the 
statute,  because  not  begun  within  one  year 
from  the  order  of  probate,  while  counsel  for 
defendants  in  error  insist  that  the  only 
question  raised  under  the  statute  and  deter- 
mined by  the  court  was  that  of  JurisdictitMi. 
Said  statute  reads  as  follows: 

"In  an  actions  wherein  tbe  execution  or  con- 
tents of  any  last  will  may  be  brought  in  ques- 
tion, the  record  of  the  probate  of  such  will, 
or  an  exemplified  copy  of  sudi  record,  shall  be 
condnsive  proof  of  the  execution  and  also  of 
the  legality  and  validity  of  the  contents  thereof, 
in  so  far  as  the  same  were  determined  at  tbe 
probate,  both  as  against  the  persons  summon- 
ed and  appearing  at  the  probate  thereof  and 
as  against  all  other  persons:  Provided,  that 
any  heir  at  law,  legatee,  devisee,  or  other  per- 
son interested  to  prove  or  contest  the  said  will, 
who  was  not  summoned  by  actual  service  of 
process,  and  who  did  not  appear  at  tbe  probate 
of  such  will,  may  at  any  time  witbin  one  year 
after  tbe  admitting  of  such  will  to  probate, 
appear  in  the  county  conrt  of  tbe  county  where- 
in sudi  will  was  presented  for  probate,  and 
contest  the  validity  of  such  wOl,  or  propound 
the  same  for  probate  as  in  an  original  proceed- 
ing for  probate;  but  if  no  such  person  shall 
appear  within  the  time  aforesaid,  the  probate, 
or  refusal  thereof,  shall  be  forever  binding  and 
conclusive  on  all  the  parties  concerned  saving 
to  infants,  or  persons  non  compos  mentis,  the 
like  period  after  the  removal  of  their  respective 
disabilities." 

Counsel  for  defendant  In  error  assert  that 
this  statute  is  so  like  the  Illinois  statute  on 
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the  same  subject  that  a  construction  of  the 
latter  statute  by  the  Supreme  Court  of  Illi- 
nois determines  this  case.  They  cite  Luther 
r.  Luther,  122  HI.  558,  13  N.  E.  166,  a  case  In 
which  a  will  was  attacked  on  the  ground 
that  the  testator  was  Induced  by  fraud  to 
make  It.  We  do  not  agree  with  counsel  ei- 
ther that  the  laws  are  similar,  or  that  the 
Illinois  case  Is  authority  on  the  question 
now  bef rare  us. 

The  Illinois  statute  provided  that,  if  with- 
in three  years  of  the  probate  of  a  will  in  the 
county  court,  a  contest  thereof  was  begun  in 
the  county  court  by  a  bill  in  chancery,  an 
issue  of  law  should  be  made  up  and  tried  by 
a  jury  in  the  circuit  court 

In  tbe  case  dted  the  court  held  that,  inas- 
much as  the  general  Jurisdiction  of  courts  of 
equity  does  not,  independent  of  statute,  ex- 
tend to  the  probate  of  wills,  or  the  setting 
aside  of  wills,  the  statute  in  question  gave 
to  the  drcoit  court  Jurisdiction  only  for  the 
period  limited  by  Its  terms;  that  of  contest 
begun  after  the  lapse  of  the  three  years  aft- 
er probate  the  circuit  court  had  no  Jurisdic- 
tion. The  situation  here  is  very  different 
The  county  court  is  given  Jurisdiction  of 
probate  matters  by  section  23  of  article  6  of 
the  Ckmstitutlon,  and  the  statute  now  under 
consideration  involves  no  question  of  Juris- 
diction. It  is  merely  regulatory,  determining 
the  period  in  which  an  order  of  probate  may 
be  attacked,  under  circumstances  named,  and 
the  conclusiveness  of  such  probate,  if  not  so 
questioned. 

[2]  Our  county  courts  are  courts  of  record, 
and  "of  superior  or  general  authority." 
Hughes. T.  McCoy,  11  Colo.  591,  19  Pac.  674. 
Tbey  have  the  powers  incident  to  such 
courts,  including  the  right  to  vacate  Judg- 
ments obtained  by  fraud. 

In  Lusk  v.  Kershow,  17  Colo.  481,  30  Pae 
62,  speaking  of  the  county  court,  it  is  said: 

"It  is  a  court  of  general  Jorisdiction,  and  thlt 
JarisdlctiOD  is  nnlimited  In  the  determination 
of  matters  growing  out  of  the  settlements  of 
estates." 

In  Clemes,  Adm'r,  v.  Fox,  25  Colo.  39,  53 
Pac.  225,  this  court  said: 

"Whatever  may  be  the  law  in  England,  or  la 
•ther  states  of  the  Union,-  w«  are  clearly  of 
the  opinion  that  under  our  Constitution  and 
statDtes,  the  connty  court,  in  all  matters  per- 
taining to  probate  business,  has  as  ample  pow- 
ers and  as  full  jurisdiction  with  respect  there- 
to as  have  the  district  courts  of  this  state  over 
natters  within  their  jurisdiction.  Constitu- 
tion, art  6,  §  23;  Mills'  Annotated  Stat  |  1054; 
Bchlink  V.  Maxton,  163  m.  447." 

Thl«  power  is  recognized  In  other  Jurisdic- 
tions as  belonging  to  county  courts  general- 
ly and  as  courts  of  probate. 

In  the  Matter  of  the  Estate  of  Fisher,  De- 
ceased, 15  Wis.  511,  it  la  expressly  held 
that— 


"The  county  court  sitting  as  a  court  of  pro* 
tote,  may  at  any  time.  In  fnrtherance  of  Jus- 
tice^ revoke  an  order  which  has  been  irregu- 
larly made  or  procured  by  fraud." 

In  Marstoh  v.  Wilcox,  1  Scam.  (111.)  60,  the 
Supreme  Court  of  Illinois  held  that  the  cir- 
cuit court  erred  in  reversing  a  court  of  pro- 
bate which  had  revoked  letters  of  adminis- 
tration obtained  by  fraudulent  representa- 
tions. 7^  court  said  that  If  letters  be  ob- 
tained by  a  fraudulent  representation,  to  in- 
quire whether  any  fraud  has  been  practiced 
is  a  necessary  incident  to  the  court's  right 
to  hear  and  determine  questions  arising  upon 
administration. 

In  Wright  V.  Simpson,  200  lU.  56,  66  N.  B. 
628,  it  is  held  that  an  order  of  probate  of  a 
will,  made  In  fraud  of  a  party  interested, 
may  be  set  aside  after  the  term.  The  court 
said: 

"Upon  proof  of  fraud  or  collusion  in  the  pro- 
cnrement  of  a  Jadgment  such  Judgment  may  be 
vacated  at  any  time." 

In  Adams  ▼.  Adams,  21  Vt  162,  it  is  said 
that  a  probate  court  has  the  power,  and  it  is 
its  duty,  upcm  proof  of  fraud,  accident  or 
mistake  In  the  entry  of  an  order,  to  set  such 
order  aside. 

In  Wortbington  v.  Gittlngs,  56  Md.  542,  the 
court  while  affirming  an  order  of  the  or- 
phans' court  denying  an  application  to  va- 
cate the  probate  of  a  will,  said: 

"From  what  we  have  said,  however,  it  must 
not  be  inferred  that  parties  interested  may  kX>t 
Impeach  the  probate  for  fraud  and  collusion  in 
obtaining  it,  and,  upon  making  it  clearly  to  ap- 
pear that  it  was  so  obtained,  to  have  it  re- 
voked. The  law  so  abhors  fraud  that  it  is 
tolerated  in  no  form  or  character  of  Jndldtd 
proceeding.  'Fraud  is  an  .extrinsic,  collateral 
act'  says  Lord  Chief  Justice  De  Grey,  in  de- 
livering the  opinion  in  the  Dncfaess  of  Kings- 
ton Case,  2  Sm.  L.  Cas.  (4th  Am.  Ed.)  508, 
"which  vitiates  the  most  solemn  proceedings  of 
courts  of  justice.  Lord  Coke  says  It  avoids  all 
Judicial  acts,  ecclesiastical  or  temporal.'  •  •  • 
And  that  revocation  of  the  probate  of  a  will 
may  be  obtained,  upon  showing  fraud  or  col- 
Insion  in  procuring  the  probate,  though  it  be 
taken  in  solemn  form,  is  abundantly  established 
by  authority.  1  Wms.  on  Ex'rs  (3d  Am.  Ed.) 
473.  But  in  order  to  procure  such  revoca- 
tion, it  must  be  by  direct  application  for  that 
purpose,  and  the  fraad  or  collusion,  with  all  the 
particulars,  must  be  distinctly  charged." 

[3, 41  It  must,  then,  be  regarded  as  settled 
that  the  county  court,  as  a  court  of  probate, 
may,  on  proper  grounds,  revoke  the  probate 
of  a  will.  Except,  therefore,  for  the  statute 
In  question,  there  would  be  no  doubt  of  the 
petitioner's  right  to  have  her  cause  deter- 
mined on  the  facts  alleged.  Does  this  sec- 
tion, as  a  statute  of  limitation,  bar  this  suit? 

"It  is  a  familiar  principle  that  a  statute  of 
limitations  should  not  be  applied  to  cases  not 
dearly  within  Its  provisions."   26  Cyc.  990. 
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Applying  It  according  to  the  plain  Import 
of  Its  terms,  It  cannot  be  said  to  bar  this 
suit  It  applies  'in  all  actions  wherein  the 
esecntlon  or  contents  of  any  last  will  may 
be  brought  In  question."  No  question  is  here 
made  that  the  will  was  not  executed  as  re- 
quired by  the  law,  nor  is  It  claimed  that  its 
contents  render  It  invalid.  The  purpose  of 
the  statute  Is  further  indicated  by  the  fact 
that  by  it  an  order  of  probate  is  made  con- 
clusive proof,  not  of  all  questions  which  may 
arise  concerning  the  will,  but  only  of  its  "ex- 
ecutlon,"  and  "the  legality  and  validity"  of 
its  contents,  and  that  only  "so  far  as  the 
same  were  determined  at  lie  probate."  Ob- 
serve that  It  is  not  the  validity  of  the  will 
In  all  respects  which  Is  thus  established. 
The  closing  words,  which  make  thfe  probate 
binding  upon  all  persons,  must  be  read  in 
connection  with  this  parenthetical  clause,  and 
be  limited  in  scope  by  IL  Unless  it  does  thus 
limit  the  matters  which  may  be  conclusive- 
ly established.  It  has  no  meaning  at  all,  and 
the  rules  of  construction  require  us  to  give 
it  a  meaning.  The  contents  of  a  will  include 
the  terms  used  in  It,  and  it  cannot.be  said 
that  the  legality  and  validity  of  the  contents 
are  determined  when  there  was  no  question 
raised  as  to  them.  By  the  express  language 
of  the  section,  they  are  established  only  when 
they  have  been  determined,  and  determined 
in  a  Judicial  proceeding  means  adjudicated 
on  an  issue  presented.  Manifestly  the  ob- 
ject of  the  lawmakers  in  enacting  this  stat- 
ute was  to  prevent  repeated  litigation  of  the 
same  Issues.  It  Indicates  no  purpose  to  ab- 
rogate established  rules  tmder  which  rights 
are  protected.  This  view  is  sustained  by  sec- 
tion 7097,  R.  S.  1908,  which  provides  that — 

"If,  upon  the  probate  of  a  later  will,  or  upon 
rehearing  in  the  county  court,  or  upon  appeal 
or  otherwise,  it  shall  be  judicially  determined 
that  any  writing  theretofore  admitted  to  pro- 
bate is  not  the  last  wiU  of  decedent,  the 
probate  of  such  writing  shall  forthwith  be  re- 
voked.   »    •    •» 

We  find  nowhere  in  the  statutes  any  state- 
ment as  to  what  shall  be  sufficient  grounds 
for  a  rehearing,  nor  any  specification  of  the 
time  within  which  a  rehearing  may  be  grant- 
ed. Those  questions  must  therefore  be  deter- 
mined upon  grounds  recognized  by  the  rules 
of  law.  This  section  may  be  regarded  as  a 
legislative  constructl<H>  of  the  section  pre- 
ceding it. 

The  one-year  period  of  limitation  does  not 
apply  to  those  who  were  summoned  and  ap- 
peared. There  Is,  therefore,  no  provision  for 
a  contest  by  such  parties  after  probate,  and, 
upon  the  theory  of  counsel  for  defendants  In 
error,  the  probate  l>ec<nnes  conclusive,  though 
obtained  by  fraud.  In  the  absence  of  lan- 
guage clearly  expressing  such  a  purpose,  we 
cannot  so  construe  the  law.  To  deny  the 
right  to  make  a  direct  attack  upon  a  Judg- 


ment obtained  by  fraud  would  be  sbo<&lng 
to  ev^ry  thinking  person. 

The  complaint  sets  out  in  considerable  de- 
tail the  various  acts  of  defendant  Mitchell, 
which,  it  Is  charged,  were  intended  to  and 
did  mislead  the  testator  and  Induce  him  to 
make  this  will.  We  are  of  the  opinion  that 
the  complaint  states  a  cause  of  action.  - 

For  the  reasons  above  stated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  further  proceedings  In  harmony  with  the 
view  herein  expressed. 

BURKE,  J.,  dissenting. 
SCOTT,  0.  J,  and  DBNISON,  J,  not  par- 
ticipating. 


(86  OU.  177) 

OKLAHOMA,  K.  &  M.  RY.  CO.  V.  HURST. 

(No.    10729.) 

(Supreme  Court  of  Oklahoma.    May  16, 1022.) 

(ByUdbut  ly  the  Court) 

Appeal  and  arror  «=> 1 001  (I)— Where  there  la 

suffloient  competent  evidence  to  supfiort  the 

verdict.  It  is  eonolDsIve. 

Where  the  trial  court  submitted  to  the  jnry 

under  the  proper  instructions  the  theory  of  the 

esse  presented  by  the  plaintiff  and  defendant, 

and  there  is  sufficient  competent  evidence  to 

reasonably  support  the  verdict,  the  finding  of 

the  Jury  is  conclnsive  upon  appeal. 

Appeal  from  County  Court,  Ottawa  Gotm- 
ty;   C.  S.  Wortman,  Judge. 

Action  by  J.  B.  Hurst  against  the  OkIa* 
homa,  Kansas  &  Missouri  Railway  Company. 
Verdict  and  judgment  for  plaintifF,  and  fbA 
d^endant  appeals.    Affirmed. 

Ray  McNaughton,  of  Miami,  for  plaintiff 
in  error. 

F.  W.  Church,  of  Miami,  for  defendant  in 
error. 

McNEULL,  J.  Tills  action  was  commenced 
in  the  coimty  court  of  Ottawa  county  by  J. 
B.  Hurst  against  the  Oklahoma,  Kansas  & 
Missouri  Railway,  a  corporation,  to  recover 
for  services  rendered  in  making  certain  col- 
lections for  the  company  of  the  reascmable 
value  of  $474.63  and  for  certain  expenses  In- 
curred while  plaintiff  was  in  the  employ  of 
the  company  as  its  agent  according  to  an 
itemized  account  attached  to  said  petition. 
The  defendant  filed  an  answer  in  the  nature 
of  a  general  denial.  The  facts  of  the  case 
are  practically  as  follows: 

The  plaintiff  had  been  employed  as  depot 
agent  for  the  defMidant  company  at  Com- 
merce, OkL,  and  was  checked  out  He  con- 
tends that  the  company  was  Indebted  to  hlmi 
for  a  few  small  items  of  expense  while  em- 
ployed as  agent  amounting  to  approximately 
$10;   that  after  the  termination  of  hla  ena- 
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ployment  aa  agent  of  tbe  company  he  wasi 
employed  by  the  company  to  make  collections  | 
of  frei^t  bills  owing  to  the  company  In  and 
aroand  the  vicinity  of  C!ommerce,  where  he 
had  been  employed  as  agent.  The  company 
authorized' the  agent  to  deUver  freight  to 
various  consignors  at  that  point,  without 
paying  the  charges  therefor,  and  would  there- 
After  present  bills  and  collect  for  the  same. 
The  plaintiff  testified  there  was  nothing  said 
regarding  the  amount  of  compensation  that 
he  should  receive;  that  he  collected  over  $5,- 
000,  and  said  services  were  of  the  reasonable 
value  of  10  per  cent,  of  the  amount  collected. 
The  plaintiff  produced  '«>me  evidence  that 
the  usual  charges  for  collecting  accounts  was 
about  10  per  cent  of  the  amount  collected. 
l%e  evidence  upon  the  part  of  the  defendant 
admitted  the  services  were  rendered,  but  con- 
tends it  was  agreed  plaintiff  was  to  be  i>ald 
for  said  services,  the  same  as  the  salary  he 
had  been  receiving  prior  thereto,  which  was 
$7S  per  month.  He  worked  about  four  days 
in  making  the  collections.  The  defendant 
introduced  evidence  that  services  of  this  kind 
were  generally  i)a!d  for  at  a  regularly  month- 
ly salary.  The  court  submitted  the  case  to 
the  Jury,  and  advised  the  Jury  that,  where 
one  party  rendered  services  for  another  at 
his  request,  and  no  special  price  is  agreed 
upon,  the  law  Implies  that  the  parties  for 
whom  the  work  is  done  will  pay  the  reason- 
aMe  value  for  the  services  rendered. 

Tbe  court  in  instruction  No.  8  advised  the 
jury.  If  the  defendant  employed  the  plain- 
tiff after  his  employment  as  agent  terminat- 
ed, and  the  plaintiff  accepted  said  employ- 
ment, to  collect  the  unpaid  freight  bills,  and 
they  find  the  compensation  agreed  upon  was 
the  regularly  monthly  salary  which  was  pre- 
Tiouidy  paid  tbe  plaintiff,  then  the  verdict 
dumld  be  for  the  defendant  The  case  was 
snbmltted  to  the  jury,  and  a  verdict  in  favor 
of  plaintiff  of  $S56.40.  From  said  Judgment 
the  defendant  has  appealed. 

For  reversal  it  Is  first  contended  the  court 
erred  In  refusing  to  strike  the  evidence  glv- 
oi  by  Mr.  H.  J.  Butler  on  behalf  of  the 
plaintiff.  Mr.  Butler  was  asked  if  he  was 
familiar  with  the  compensation  that  collec- 
tors received  for  collecting  accounts  from 
various  parties  taking  into  consideration  the 
accounts  being  good,  bad,  ot  indifferent  in 
that  section  of  the  country.  This  question 
was  objected  to,  and  the  objection  overruled, 
and  the  witness  answered  he  was.  He  then 
testified  that  a  fair  compensation  would  be 
from  10  to  26  per  ceat.  On  cross-examina- 
tion he  was  asked  if  he  had  any  experience 
in  making  railroad  collectlMis,  and  he  stated 
that  he  had  none.  He  further  testified  that 
he  did  not  know  what  was  the  usual  and 
customary  compensation  of  an  agent  who  had 
been  cbedced  out,  and  who  was  thereafter 
retained  to  collect  accounts.  We  think  there 
was  no  error  in  refusing  to  strike  out  this 
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evidence.  This  evidence  was  competent  to 
support  the  contention  of  the  plaintiff  as  to 
the  reasonable  value  of  services  for  collec- 
tions. Whether  there  is  any  difference  in 
collecting  accounts  from  various  persons  due 
the  railroad  company  for  freight  or  accounts 
they  might  owe  to  any  other  individual,  firm, 
or  corporation  we  are  unable  to  state.  This 
was  a  question  of  fact,  however,  for  the 
Jury.  The  evidence  was  conflicting  regard- 
ing the  terms  of  the  employm»tt  and  was 
for  the  jury  under  the  evidence  to  find  the 
terms  of  the  contract,  and,  If  the  comi>ensa- 
tlon  was  not  agreed  upon,  what  would  be 
fair  and  reasonable  under  the  circumstances. 

The  next  question  presented  in  the  brief 
is:  The  court  erred  In  sustaining  objections 
to  certain  questions  propounded  to  the 
plaintiff  on  cross-examination.  We  think 
there  was  no  error  in  sustaining  the  objec- 
tion to  this  question.  If  so,  it  was  harmless. 
The  questions  propounded  appear  to  have 
been  testified  to  by  plaintiff  and  other  wit- 
nesses and  are  matters  over  wliich  there  Is 
no  dispute. 

It  is  next  contended  the  vwdict  of  the  Jury 
was  excessive.  There  Is  sufficient  competent 
evidence  In  the  record  to  support  the  ver- 
dict of  the  Jury,  and,  there  being  no  error  in 
the  instruction,  the  finding  of  tbe  Jury  is 
conclusive  on  this  court 

For  the  reasons  stated,  tbe  Judgment  of 
the  court  in  affirmed. 


PITCHFORD,  V.  O.  3.,  and  JOHNSON, 
NICHOLSON,  MILLER,  and  KENNEMAR, 
33.,  concur. 


(86  Okl.  156) 

CLARK  et  aL  v.  KEITH.     (No.  10248.) 

(Supreme  Court  of  Oklahoma.    May  16,  1922.) 

(Byllahut  tv  the  Court.) 

1.  Forolbia  entry  and  detainer  «s>IO— Right  to 
maintain  unlawful  detainer  action  Is  not 
determined  by  plaintiff's  right  of  possession, 
bat  whether  hs  ha*  been  la  possession. 

The  right  to  maintain,  an  action  for  the 
unlawful  detention  of  real  property  is  not  de- 
termined by  the  plaintiff's  right  of  possession, 
but  by  whether  h%  has  been  in  passession,  and 
such  possession  has  been  taken  from  him  by 
force,  or,  having  been  obtained  from  him 
peaceably,  is  unlawfully  withheld. 

2.  Landlord  and  tenant  «=»6B— Tenant  In  pos- 
session has  no  legal  right  to  attorn  to  or 
reoognize  as  Ms  landlord  any  other  person. 

A  tenant  in  possession  of  real  estate  has  no 
legal  power  or  right  to  attorn  to  or  recognize 
as  his  landlord  any  person  other  than  the  party 
from  whom  he  has  rented  tbe  land;  and,  when 
such  attornment  is  attempted,  same  is  void  and 
conveys  no  legal  rights  whatever. 
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S.  FcrolMy  Mrtry  aid  dataller  4=329  (3)--Evl- 
dence  of  tKle  oaa  be  Introduoed  only  a«  ea 
laddent  to  rigM  of  poseesslon. 
XMdence  of  title  to  real  estate  can  be  in- 
troduced, in  an  action  of  forcible   entry  and 
detainer,  only  as  an  inddent  tending  to  show 
the  riglit  to  possession. 

4.  Forcible  entry  and  detainer  <e=3i6(3)— Con- 
ditions onder  which  Justice*  of  the  peace 
have  Jorladlotioa  stated. 
A  jastice  of  the  peace  haa  Jurisdiction  in 
an  action  against  tenants  holding  over,  in 
sales  of  real  estate  on  execution,  orders,  or 
other  judicial  process,  when  the  judgment  debt- 
or was  in  possession  at  the  rendition  of  the 
judgment,  or  the  decree,  by  virtue  of  which 
such  sale  wias  made;  also  in  sales  by  ezecators, 
administrators,  guardians,  and  on  partition,  and 
in  cases  where  the  defendant  is  a  settler  or 
occupier  of  lands  and  tenements  without-  color 
or  title,  and  to  which  the  complainant  baa  the 
right  of  possession. 

Appeal  from  County  Conrt,  Seminole  Coun- 
ty; D.  O.  Hart,  Judge. 

Action  by  O.  D.  Keith  against  John  Clark 
and  another  in  a  Justice  court.  Judgment 
was  rendered  in  favor  of  the  plalntlft,  from 
which  the  defendants  appealed  to  the  county 
court,  where  Judgment  was  rendered  In  favor 
of  the  plaintiff,  and  the  defendants  appeal. 
Reversed. 

J.  Read  Moore  and  Willmott  ft  Roberta, 
all  of  Wewoka,  for  plaintiffs  In  error. 

Davis  A  Patterson,  of  Wewoka,  for  de- 
fendant In  error. 

PITCHFORD,  V.  O.  J.  The  above-named 
defendant  in  error,  who  will  hereafter  be  re- 
ferred to  as  plaintiff,  filed' an  action  In  the 
justice  court  of  Jesse  L.  Day,  justice  of  the 
peace  of  the  town  of  Wewoka,  Okl.,  against 
the  above-named  plaintiffs  in  error,  who  will 
hereafter  be  referred  to  as  defendants,  claim- 
ing to  be  the  owner  of  and  entitled  to  the  Im- 
mediate possession  of  the  northwest  quarter 
of  the  southwest  (jnarter  of  section  12,  town- 
ship 8  north,  range  7  east,  and  alleging  that 
the  defendants  were  in  possession  and  hold- 
ing said  land  unlawfully,  and  asking  for  pos- 
session of  the  same;  and,  further,  that  the 
defendants  went  into  the  possession  of  said 
land  prior  to  the  1st  day  of  January,  1917, 
as  the  tenants  of  the  plaintiff's  grantors; 
that  they  were  such  tenants  for  the  year  of 
1917;  that  the  plaintiff  purchased  the  land 
from  the  defendants'  landlords,  and  that  the 
defendants  are  holding  over  on  said  land 
without  right  and  are  unlawfully  and  forci- 
bly withholding  the  possession  of  said  land 
from  this  plaintiff. 

Judgment  was  rendered  by  the  justice  of 
the  peace  against  the  defendants  and  In 
favor  of  plaintiff,  from  which  the  defendants 
appealed  to  the  county  court.  Upon  trial  in 
the  county  court,  defendants  filed  a  motion 


for  judgment  on  the  pleadings,  and  statement 
of  counsel,  on  the  grounds  that  the  court  was 
without  Jurisdiction  to  try  the  cause,  and  no 
cause  of  action  was  stated  against  the  de- 
fendants. This  motion  was  overruled.  Upon 
conclusion  of  the  evidence^  Judgment  was 
rendered  in  favor  of  the  plaintiff,  from  which 
the  defendants  appeal. 

The  land  in  controversy  was  part  of  the 
allotment  of  Dinah  Ishmael,  a  Seminole 
freedwoman.  Plaintiff  introduced  a  deed 
from  the  allottee  to  R.  L.  Thurmond  and  Sam 
Pack,  dated  July  3,  1905;  deed  from  Sam 
Pa<*  to  R.  L.  Thurmond,  dated  July  17. 
1906;  deed  of  R.  L.  Thurmond  to  W.  S.  Baker 
and  P.  M.  Baker,  dated  May  8,  1907,  convey- 
ing two-thirds  Interest  in  the  land;  deed  of 
R.  U  Thurmond  to  J.  H.  Davidson,  dated 
liay  20,  1907,  conveying  one-third  of  said 
land;  deed  of  W.  S.  Baker  and  P.  M.  Baker 
and  J.  B.  Davidson  to  C.  D.  Keith,  dated  No- 
vember 8,  1917.  All  of  the  foregoing  deeds 
were  duly  recorded. 

The  plaintiff  testified  that  he  was  the  ovm- 
er  of  the  land ;  that  on  the  Ist  of  January, 
1918,  the  defendants  were  In  possession  of 
the  same;  that  he  did  not  give  them  per- 
mission to  remain  <»i  the  land;  that  he  did 
not  rent  it  to  them  for  1918.  J.  O.  Davis, 
Introduced  by  the  plaintiff,  testified  that  he 
as  agent  for  Pike  Baker  rented  the  land  to 
John  Clark  for  the  year  1917,  and  that  Clark 
agreed  to  vacate  the  land  the  first  of  Janu- 
ary, 1918;  that  the  rents  were  to  be  paid  to 
Davis,  as  agent  of  Pike  Baker.  B.  F.  Davis, 
In  behalf  of  the  plaintiff,  testified  that  be 
waa  a  licensed  attorney  of  Wewoka;  that 
John  Clark  and  J.  O.  Davis  came  to  bis  ofiice 
about  November  1,  1917,  and  had  a  conver- 
sation about  renting  the  land  in  dispute; 
that  at  that  time  the  witness  was  examining 
the  title  for  the  plaintiff,  at  which  time  Clark 
stated  that  he  had  rented  from  J.  O.  Davis, 
as  Pike  Baker's  agent,  but  that  he  was  not 
going  to  make  any  claim  for  the  land  for 
1918,  and  that  he  would  turn  possession  over 
in  1918.  The  defendant  Clark  testified  that 
he  had  been  in  possession  of  the  land  for  tbe 
past  four  years  as  tenant  of  Dinah  Ishmael ; 
that  he  had  rented  tbe  same  from  one  Mat 
Henderson  four  years  ago  for  one  year,  after 
which  he  rented  from  August  Bruner,  as 
agent  of  Dinah  Ishmael,  for  three  years; 
that  he  paid  Bruner  the  rents  for  that  period 
and  to  no  one  else;  that  he  never  agreed  to 
pay  any  one  else  any  of  the  rents  and  posi- 
tively denied  ever  having  rented  the  land 
from  J.  O.  Davis,  denied  that  he  had  any 
talk  with  B.  F.  Davis  In  his  office,  and  de- 
nied that  be  ever  told  B.  F.  Davis  he  would 
give  possession  to  Keith.  August  Bruner 
testified  that  he  had  been  in  the  contlnnoaa 
possession  of  the  land  as  agent  for  Dinah 
Ishmael  since  1912;  that  he  first  leased  to 
Mat  Henderson  under  a  written  contract  for 
two   years;    that  Henderson  paid  him  tba 
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rent,  and  h«tn  torn  paid  the  same  to  Dinah 
Ishmael ;  that  he  next  rented  to  the  defend- 
ant John  Clark;  that  the  witness  and  Dinah 
made  thie  contract  with  Clark'  under  a  writ- 
ten contract  ;  that  thereafter  Clark  continued 
on  the  land  under  a  verbal  contract  with 
witness  for  1917,  paid  rent  to  the  witness, 
who  i>ald  the  same  to  Dinah  Ishmael ;  that 
be  made  a  verbal  contract  with  Clark  In  An- 
gust,  1917,  to  rent  the  land  for  1918  for  one- 
tblrd  and  one-fourth  rent;  that  Clark  had 
prevloDSly  paid  cash;  that  prior  to  1912 
Bob  Davis  had  charge  of  the  land  for  Dinah 
Ishmael;  that  Dinah  had  lived  with  the  wit- 
ness for  20  years. 

[1]  The  controlling  question  presmted  by 
this  appeal  Is,  "Whether  or  not  the  Justice 
of  the  peace  had  Jurisdiction  to  try  the 
cause."  If  the  Justice  of  the  peace  was  with- 
out jurisdiction,  then  the  county  court  could 
acquire  none  on  appeal.  The  action  of  un- 
lawful detainer  Is  purely  possessory,  and  is 
to  be  tried  in  a  summary  manner;  the  dilef 
purpose  of  the  action  is  to  give  relief  in  as 
short  a  time  as  may  be  to  one  who  Is  entitled 
to  the  possession  of  real  estate  and  is  wrong- 
fally  held  out  of  the  possession  of  the  same. 
The  question  of  title  cannot  ordinarily  arise, 
and  cannot  be  tried  in  such  a  proceeding, 
and,  in  the  absence  of  the  relation  of  land- 
lord and  tenant,  one  who  has  never  been  in 
possession  of  the  premises,  sought  to  be  re- 
covered, cannot  maintain  the  action  except 
as  hereafter  stated. 

Under  section  5604,  Rev.  Laws  of  1910,  a 
Justice  of  the  peace  Is  given  power  to  in- 
quire, in  the  manner  therein  directed,  against 
any  <me  who  makes  unlawful  and  forcible  ea- 
try  into  lands  or  tenements,  and  detains  the 
same,  as  well  as  against  any  one  who,  hav- 
ing a  lawful  and  peaceable  entry,  unlawfully 
holds  the  same. 

It,  4]  While  section  5906.  Id.,  gives  the  Jus- 
tice of  the  peace  Jurisdiction  against  tenants 
holding  over  their  terms,  in  sales  of  real  es- 
tate on  executions,  orders,  or  other  Judicial 
process,  when  the  Judgment  debtor  was  in 
possession  at  the  rendition  of  the  Judgment, 
or  the  decree  by  virtue  of  which  such  sale 
was  made;  also  in  sales  by  executors,  ad- 
ministrators, guardians,  and  on  partition, 
and  in  cases  where  the  defendant  is  a  settler 
or  occupier  of  lands,  and  tenements  without 
color  of  title  and  to  which  the  complainant 
has  the  right  of  possession.  This  Is  upon  the 
theory  that,  by  reason  of  the  sale,  the  pur- 
chaser is  subrogated  to  all  the  rights  belong- 
ing to  the  Judgment  debtor,  the  executor,  ad- 
ministrator, or  guardian,  and  the  parties  in 
the  partition  proceedings.  In  the  instances 
last  enumerated,  it  would  be  necessary  for 
the  purchaser  to  establish  bis  right  to  pos- 
session; this  being  done  by  Introducing  in 
evidence  the  deed  executed  under  sales  ap- 
proved by  the  proper  court.  This  does  not 
militate  against  the  rule  that  in  a  proceed- 
ing of  this  nature  the  title  cannot  be  inquired 
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Into;  and.  If  the  title  does  become  involved, 
it  is  only  as  an  incident,  and  can  only  be 
inquired  into  for  the  purpose  of  determining 
who  has  the  right  to  possession.  For  exam- 
ple, where  one  Is  attempting  to  hold  land 
without  color  of  right,  then  the  owner  has 
the  right  to  maintain  the  action,  and,  in  or- 
der to  show  his  right  to  possession,  he  Intro- 
duced his  title,  and  for  no  other  purpose. 

If  it  is  true  that  Dinah  Ishmael  executed' 
and  delivered  a  deed,  In  1906,  to  Thurmond 
and  Pack,  she  thereby  vested  In  her  grantees 
the  entire  legal  interest  In  the  premises,  and, 
if  she  afterwards  remained  in  possession, 
the  presumption  would  be,  nothing  to  the  con- 
trary appearing,  that  she  held  possession  as 
tenant  or  trustee  of  the  grantees.  She  would 
be  regarded  as  holding  the  land  In  subservi- 
ency to  the  grantees,  and  nothing  short  of  an 
explicit  disclaimer  of  such  a  relation  and  a 
notorious  assertion  of  right  in  herself  would 
be  suflSdent  to  change  the  character  of  her 
possession.  See  Flesher  v.  Callahan  et  aL, 
32  Okl.  283,  122  Pac.  489;  Wolverine  Oil  Co. 
V.  Parks  et  al.,  79  Okl.  818,  193  Pac.  624. 

[2]  In  the  instant  case,  however,  all  the 
evidence  tmds  to  show  that  Dinah  Ishmael 
was  holding  possession  and  <daiming  the  land 
as  her  own  from  1906,  the  date  of  the  deed 
to  Thurmond  and  Pack,  to  the  date  upon 
which  the  plalntlflT  flled  his  action  in  the  In- 
stant case.  Dinah  exercised  every  act  of 
ownership  over  the  land,  she  remained  in 
the  possession  of  the  same,  she  rented  and 
collected  the  rents  appropriating  the  same  to 
her  use,  and  no  demand  was  ever  made  upon 
her  for  these  rents  by  any  of  the  {grantees. 

The  evidence  further  establishes  that,  long 
prior  to  the  execution  of  the  deed  to  the 
plaintiff,  the  defendant  Clark  had  been  hold- 
lug  the  land  as  the  tenant  of  Dinah.  It  Is 
true  that  the  witness  3.  O.  Davis  testifled 
that  he  rented  the  land  for  1916,  as  agent  of 
Pike  Baker,  to  Clark  for  the  year  of  1917. 
This,  however,  is  denied  by  Clark.  Admit- 
ting, however,  that  Clark  did  make  or  at- 
tempt to  make  a  contract  with  Davis,  as 
agent  of  Baker,  this  would  not  be  tolerated 
by  the  law,  for  at  that  time  Clark  was  In  pos- 
session as  the  tenant  of  Dinah  Ishmael. 
Even  if  Clark  himself  had  purchased  the  land 
from  Keith,  and  Dinah  Ishmael  had  brought 
an  action  against  him  for  unlawful  detainer, 
he  would  be  pre<duded  from  daiming  any 
rights  under  the  deed  from  Keith,  without 
first  surrendering  the  iMssession  to  Dinah. 
The  plaintilTs  case  is  in  no  manner  strength- 
ened by  the  evidence  of  B.  F.  Davis,  to  the 
effect  that  Clark  promised  to  surrender  pos- 
session on  the  1st  of  Jannary,  1918. 

In  Reynolds  v.  Brooks,  49  OkL  ;.88,  152 
Pac.  411,  the  second  paragraph  of  the  syl- 
labus is  as  follows: 

"2.  The  attornment  of  a  tenant  to  a  stran- 
ger is  void,  and  does  not  affect  the  possession 
of  the  landlord,  unless  it  b*  made  with  Us 
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consent,   or  pnranuit  to  c  Jndsment  at  law 
or  the  order  or  decree  of  a  court." 

To  the  same  effect,  see  Montgomery  r.  Hill 
et  al..  80  Okl.  230, 105  Pac.  897. 

The  evidence  on  the  part  of  the  defendants 
Is  that  Clark  had  rented  the  premises  for 
1918  from  August  Bruner,  who  was  acting 
at  the  time  as  agent  for  Dinah  Ishmael.  No- 
where Is  this  contradicted.  It  therefore  fol- 
lows that.  If  plaintiff  had  been  vested  with 
all  the  rights  of  Dinah  Ishmael,  by  virtue 
of  the  deed  executed  on  November  7,  1917, 
he  would  not  be  in  position  to  maintain  ac- 
tion as  the  same  would  have  been  premature, 
for  the  reason  the  defendants  were  holding 
the  premises  under  rental  contract  for  1918. 

In  Gross  v.  Baker,  47  Okl.  361, 148  Pac.  734, 
the  third  paragraph  of  the  syllabus  la  as 
follows: 

"3.  In  an  action  of  fordUe  entry  and  detain- 
er, where  the  relation  of  landlord  and  ten- 
ant doea  not  exist  between  the  parties  to  the 
action,  and  l>oth°  plaintiff  and  defendant  are 
claiming  possession  of  the  premises  in  con- 
troversy nnder  leases  and  rental  contracts 
with  the  owner,  the  justice  conrt,  in  the  first 
instance,  and  the  county  court  upon  appeal, 
is  without  Jurisdiction  to  determine  who  in 
fact  is  the  rightful  owner  of  the  leasehold  es- 
tate in  the  premises." 

In  link  V.  Schlegel,  33  Okl.  458,  126  Pac. 
576,  the  syllabus  is  as  follows: 

"Under  the  statutes  of  this  state,  in  the 
absence  of  the  relation  of  landlord  and  tenant, 
a  person  who  has  never  been  in  possession  of 
the  premises  in  controversy  cannot  maintain 
an  action  of  forcible  entry  and  detainer  against 
one  in  possession  under  color  of  title." 

We  conclude  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  it  is  so  ordered. 

JOHNSON,  McNEILIy,  KBNNAMBR,  and 
NIOHOIiSON,  JJ.,  concur. 


(8t  Okl.  181) 

LEONARD  V.  ADAMS.    (No.  10661.) 

(Supreme  Court  of  Oklahoma.     May  16, 
1922.) 

(SyUalut  &v  the  Court.) 
Appeal  and  error  <8=9786— Where  plaintiff  In  er- 
ror has  failed  to  comply  with  Supreme  Court 
rules  relating  to  bis  brief,  the  appeal  will  be 
dismissed. 
Where  the  plaintiff  in  error  has  failed  to 
comply  with  rule  25  of  this  court  (38  Okl.  x, 
137  Pac.  zi),  the  appeal  will  be  dismissed. 

Appeal  from  District  Ck)urt,  Logan  Coun- 
ty;  John  P.  Hicham,  Judge. 

Action  by  A.  D.  Adams  against  Ben  L. 
Leonard  t>efore  a  Justice  of  the  peace.  Judg- 
ment was  rendered  for  the  plaintiff,  the 
cause  was  appealed   to  the  district  court. 


where  verdict  and  Judgment  were  rendered 
for  fbe  plaintiff,  and  the  defendant  appeals. 
Appeal  dismissed. 

O.  R.  Fegan  and  T.  0.  Whitley,  both  of 
Guthrie,  for  plaintiff  In  error. 

John  Adams,  of  Guthrie,  for  defendant  In 
error. 

NICHOLSON,  J.  This  action  originated 
l)efore  a  Justice  of  the  peace  and  was 
brought  by  the  defendant  In  error  as  plain- 
tiff to  recover  from  the  plaintiff  in  error  as 
defendant  the  sum  of  $72,  for  the  use  and 
occupation  of  certain  real  estate  located  tn 
Guthrie.  Judgment  was  rendered  for  the 
plaintiff.  The  cause  was  appealed  to  the 
district  court,  where  a  trial  was  had  to  a 
Jury.  After  Uie  testimony  was  in,  the  court 
permitted  the  plaintiff  to  amend  his  biU  of 
particulars  so  as  to  ask  for  an  increased 
amount  of  recovery,  A  verdict  was  return- 
ed in  favor  of  the  plaintiff  for  the  sum  of 
$145,  upon  which  Judgment  was  rendered 
and  to  review  whldi  this  proceeding  In  er- 
ror Is  prosecuted. 

The  only  purported  assignment  of  error 
In  the  brief  of  plaintiff  in  error  is  contained 
In  the  following  statement: 

"Our  specifications  of  error  are  all  contained 
In  our  original  and  supplemental  motions  for  a 
new  trial,  and  we  will  now  direct  our  argument 
to  the  error  of  the  court  in  overruling  these 
motions." 

Rule  25  of  this  court  (137  Pac.  xl)  re- 
quires: 

"The  brief  of  the  plaintiff  in  error  in  all  eases 
shall  contain  an  abstract  or  abridgment  of  the 
transcript,  setting  forth  the  material  parts  of 
the  pleadings,  proceedings,  facts  and  documents 
upon  which  he  relies  together  with  such  other 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  of  the  questions  pre- 
sented to  this  conrt  for  decision,  so  that  no  ex- 
amination of  the  record  itself  need  be  made  in 
this  court.  •  •  *  Also,  where  a  party  com- 
plains of  instructions  given  or  refused,  he  shall 
set  out  in  totidcm  verbis  in  his  brief  separately 
the  portions  to  which  he  objects  or  may  save 
exceptions.  •  •  •  The  brief  shall  contain 
the  specifications  of  error  complained  of,  sep- 
arately set  forth  and  numbered;  the  argu- 
ment and  authorities  in  support  of  each  point 
relied  on,  in  the  same  order,  with  strict  obeerv- 
ance  of  rule  7." 

Counsel  for  plaintiff  In  error  have  made 
no  attempt  to  comply  with  the  rule  In  any 
of  the  foregoing  particulars,  and,  when  this 
rule  Is  not  complied  with,  the  appeal  will  be 
dismissed.  Wtitklns  National  Bank  v.  Polk, 
47  Okl.  256,  147  Pac.  1011. 

For  the  reasons  stated',  the  appeal  Is  dis- 
missed. 

PITCHFORD.  V.   0.   J.,   and   JOHNSON, 

McNeill,  miller,  and  kennamer,  jj., 

concur. 
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CROKER  T.  SHURLEY  at  al.    (No.  10658.) 
(Supreme  Conrt  of  Oklahoma.    May  16,  1922.) 

(SyttabuM  hg  the  Court.) 

1.  Appeal  aail  error  «=3l009(4)— Judgment  In 
equitable  proceeding  not  set  aside  unless 
against  dear  weight  of  the  evidence. 

In  an  equitable  proceeding  the  judgment  of 
the  trial  court  will  not  be  set  aside  unless  it  is 
against  the  dear  weight  of  the  STidence. 

2.  SpecMc  performanoe  «s>l2l  (3)— Judgment 
held  not  clearly  against  weight  of  the  evl> 
dence. 

Record  examined,  and  h^d,  that  the  judg- 
ment of  the  trial  conrt  is  not  dearly  against 
the  weight  of  the  endence. 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Vreeman,  Judge. 

Action  by  J.  h.  Croker  against  N.  A.  Shnr- 
ley  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Alexander  Oullett  and  W.  D.  Frendi,  botb 
ct  Tishomingo,  and  Slgler  &  Jackson,  of  Ard- 
more,  for  plalntia  in  error. 

Champion  ft  George,  of  Ardmore,  for  de- 
feidants  in  error. 

NICHOLSON,  J.  The  plaintiff  in  error 
brooght  this  action  against  the  defendants  in 
error,  seeking  the  specific  performance  of  a 
Terbal  contract  for  the  sale  of  land  alleged 
to  have  been  entered  into  between  the  plain- 
tiff and  A.  F.  Shurley. 

It  is  alleged  in  the  petition,  in  substance, 
that  on  or  about  the  Ist  day  of  November, 
1911,  the  plaintiff  and  A.  F.  Shurley  entered 
into  an  agreement  to  purchase  140  acres  of 
land  situate  in  Carter  county,  then  being  ad- 
Tertised  for  sale  at  a  guardian's  sale;  that 
on  November  24,  1911,  said  A.  F.  Shurley 
purchased  said  land  for  the  sum  of  $700,  and 
that  said  land  was  conveyed  to  him;  that 
thereafter  the  plaintiff  and  A.  F.  Shurley 
took  possession  of  said  land,  and  on  or  about 
the  15th  day  of  December,  1911,  they  made 
an  agreement  partitioning  said  land ;  that  by 
the  terms  of  said  agreement  said  A.  F. 
Shurley  was  to  retain  and  hold  the  north  80 
acres  of  said  land  at  the  agreed  price  of  $400, 
and  was  to  convey  to  the  plaintiff  the  south 
60  acres  (being  the  land  in  c<»itrover8y),  for 
a  consideration  of  the  sum  of  $300,  and  that 
plaintiff  paid  said  Shurley  said  sum ;  that, 
after  said  agreed  partition  of  said  land,  each 
party  took  possession  of  his  portion  thereof, 
and  Shurley  and  his  wife  executed  a  mort- 
gage to  one  G.  M.  Dodge  on  the  80  acres  so 
set  aside  to  him,  and  that  said  plaintiff  took 
possession  and  exercised  ownership  over  the 
60  acres  set  apart  to  him,  and  paid  the  taxes 
Siereon;  that  said  A.  F.  Shurley  departed 
this  life  on  the  6th  day  of  February,  1916, 
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leaving  surviving  him  the  defendant  N.  A. 
Shurley,  his  widow,  and  the  other  defendants, 
his  children ;  that  the  defendant  N.  A.  Shur- 
ley is  the  daughter  of  the  plaintiff.  The  pray- 
er of  the  petition  is  that  the  court  decree  the 
plaintiff  to  be  the  sole  owner  of  the  60  acres 
of  land  involved  and  entitled  to  a  conveyance 
thereof,  and  requiring  the  defendant  N.  A. 
Shurley  to  convey  said  land  to  him  by  war- 
ranty deed,  and  to  execute  a -proper  guard- 
ian's deed  as  guardian  for  the  minor  defend- 
ants, and  that,  if  said  conveyance  be  not 
made,  that  the  court  order  the  sheriff  of 
Carter  county  to  execute  to  plaintiff  a  pr«>p- 
er  deed  conveying  said  land  to  him. 

To  this  petitiou  an  answer  consisting  of  a 
general  denial  was  filed.  The  case  was  tried 
to  the  court  without  the  intervention  of  a 
Jury,  and  the  court  found  generally  for  the 
defendants,  and  rendered  Judgment  in  their 
favor,  to  review  which  this  proceeding  In 
error  was  brought 

The  plaintiff  in  error  relies  upon  but  one 
assignment  of  error,  viz.,  that  the  court  erred 
in  rendering  a  judgment  for  the  defendants 
and  in  refusing  to  render  a  judgment  for  the 
plaintiff.  This  assignment  necessarily  in- 
volves the  question  of  whether  or  not  the 
Judgment  of  the  trial  court  la  against  the 
clear  weight  of  the  evidence. 

To  sustain  the  allegations  of  his  petition, 
the  plaintiff  used  as  a  witness  one  J.  M. 
Dawson,  his  son-in-law,  who  testified  that  in 
the  fall  of  1911  the  plaintiff  and  A.  F.  Shur- 
ley had  a  conversation.  In  the  presence  of 
the  witness,  wherein  it  was  understood  that 
the  plaintiff  and  Shurley  were  to  bid  $6  per 
acre  for  the  140  acres  of  land  then  being 
advertised  for  sale  at  a  guardian's  sale,  and 
if  they  bought  the  land  Shurley  was  to  pay 
for  it  and  let  the  plaintiff  have  a  portion  of 
It  at  the  same  price  paid  by  Shurley,  and 
that  Croker  was  to  let  Shurley  have  some 
cattle  in  payment .  for  his  share  of  the  land ; 
that  in  the  following  spring  Shurley  obtained 
from  Croker  three  cows  and  calves  at  the 
agreed  price  of  $35  each,  one  cow  at  the 
agreed  price  of  $25,  and  one  heifer  at  the 
agreed  price  of  $12.50;  that,  after  Shurley  had 
removed  the  cattle,  one  of  the  cows  returned 
to  the  home  of  the  witness,  and  the  plaintiff 
afterwards  sold  her.  The  witness  farther 
testified  that  the  plaintiff  purchased  24  spools 
of  wire  with  which  to  fence  the  land,  and 
that  Shurley  afterwards  told  him  that  he 
bought  the  wire  at  Coleman  because  he  could 
get  it  cheaper;  that  both  Croker  and  Shurley 
told  him  that  each  was  to  have  half  the 
wire  to  fence  the  place;  that  he  thought  the 
wire  cost  $2  per  spool;  that  the  plaintiff 
paid  $5  for  repairing  Sburley's  wagon.  Be 
also  identified  as  Sburley's  the  signature  to 
the  indorsement  on  two  checks  drawn  by  the 
plaintiff  and  payable  to  the  order  of  A.  F. 
Shurley;  one  of  the  checks  being  for  the  sum 
of  $50,  and  the  other  for  the  sum  of  $25.    He 
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further  stated  tiiat  both  Croker  and  Shnrley 
told  him  that  Shorley  obtained  26  bushels 
of  cottop  seed  from  Croker  and  that  Croker 
let  Shurley  have  125  bushels  of  com  of  the 
value  of  60  c^its  per  bushel.  On  cross-ex- 
amination he  stated  that  he  did  not  know 
whether  Shurley  paid  Croker  for  the  cotton 
seed,  corn,  wire,  eta,  or  not 

Robert  Hardy  Wood,  a  witness  for  the 
plalntm,  testified  that  he  was  a  son-in-law 
of  the  plaintiff ;  that  he  was  acquainted  with 
the  land  in  controversy ;  that  A.  F.  Shurley 
built  a  house  and  resided  upon  the  north  80 
acres  of  said  land;  that  Shurley  Indicated 
to  him  the  location  of  the  line  between  the 
north  80  acres  and  the  south  00  acres  of  said 
land;  that  the  land  was  all  inclosed  In  one 
Inclosure.  He  also  testliled  that  Shurley  ob- 
tained the  cattle,  cotton  seed,  wire,  and  com 
mraitloned  by  Dawson  in  bis  testimony,  but, 
like  Dawson,  did  not  know  whether  or  not 
Shurley  paid  the  plainti?  therefor. 

The  plalntifT  introduced  evidence  showing 
that  A.  F.  Shurley  and  wife  had  executed  a 
mortgage  upon  the  north  80  acres  of  said 
land,  and  that  plalntitF  paid  the  taxes  upon 
the  south  60  acres  of  said  land  for  several 
years,  but  be  had  not  paid  any  taxes  for  two 
years  prior  to  the  institution  of  this  action. 
He  also  introduced  in  evidence  the  petition 
of  N.  A.  Shurley,  for  the  appointment  of  her- 
self as  guardian  for  the  minor  defendants 
Hied  In  the  county  court  of  Johnston  county, 
wherein  it  was  recited  that  J.  L.  Croker  was 
the  owner  of  six-fourteenths  of  140  acres  of 
land  In  section  15,  township  6  south,  range 
3  east 

The  plalntur  was  permitted  to  testify  as 
to  certain  facts  pertaining  to  transactions 
with  A.  F.  Shurley  regarding  the  land  in 
controversy.  Much  of  his  testimony  was 
inadmissible,  was  admitted  over  the  objection 
of  the  defendants,  and,  no  doubt  his  testi- 
mony was  disregarded  by  the  court 
.  To  refute  the  evidence  introduced  by  the 
plaintiff,  the  defendant  Mrs.  N.  A.  Shurley 
testified  that  she  was  the  widow  of  A.  F. 
i»hurley,  deceased,  the  motner  of  the  other 
defendants,  and  the  daughter  of  the  plain- 
tiff; that  A.  F.  Shurley  purchased  the  land 
in  controversy  in  the  year  1911,  and  paid 
therefor  the  sum  of  1700;  that  her  husband 
and  his  family  took  possession  of  said  land 
shortly  after  said  purchase  and  have  re- 
mained In  possession  thereof  at  all  times 
since;  that  the  plaintiff  had  never  at  any 
time  been  in  possession  of  said  land;  that 
the  land  was  inclosed  with  a  wire  fence;  and 
that  her  husband  purchased  the  wire  and 
posts  and  erected  the  fence.  She  further 
testified  that  ba:  father,  the  plaintiff.  Insist- 


ed upon  her  being  appointed  guardian  of  her 
children,  and  that  he  accompanied  her  to  the- 
ofllce  of  I.  R.  Mason,  an  attorney,  and  did 
all  the  talking  with  Mr.  Mason;  that  she  did 
not  Instruct  Mr.  Mason  to  recite  in  the  peti- 
tion for  the  appointment  of  herself  as  guard- 
ian the  statement  Chat  the  plaintiff  owned  an 
undivided  six-fourteenths  Interest  in  the  140 
acres  of  land;  that  she  signed  the  petition 
without  reading  U,  and  did  not  know  that 
it  contained  such  statement.  She  further 
testliled  that  her  husband  paid  the  plaintiff^ 
;;140  in  money  for  the  cattle  purchased ;  that 
the  corn  purchased  by  her  husband  was  paid 
for  in  work  by  her  husband  and  his  family ; 
that  she  gave  her  husband  the  money  with 
which  to  pay  for  the  cattle ;  and  that  he  paid 
for  them  when  he  and  their  son  obtained 
them.  She  teetiiied  that  there  was  an  agree- 
ment between  her  husband  and  her  father 
whereby  her  father  was  to  pay  ^300  for  tbe^ 
south  60  acres  of  said  land;  that  the  con- 
sideration was  to  be  paid  In  cash,  and  the»- 
reason  this  consideration  was  to  be  paid  in 
cash  was  that  her  husband  wanted  to  us« 
the  money  to  improve  the  other  80  acres. 
She  further  testified  that  the  plaintiff  did 
not  pay  any  amount  of  the  purchase  price- 
of  the  land.  She  further  testified  that  she^ 
was  present  and  saw  her  husband  pay  her 
father  for  the  wire  used  in  fencing  the  land, 
and  that  her  husband  also  paid  for  the  posts 
used. 

[1]  Other  witnesses  testified  on  behalf  of 
each  of  the  parties  to  the  action,  but  it  is  un- 
necessary to  comment  upon  their  testimony. 
After  a  thorough  examination  of  the  record, 
we  are  unable  to  say  that  the  Judgment  is 
against  the  clear  weight  of  the  evidence.  In. 
an  equitable  proceeding,  the  Judgment  of  the 
trial  court  will  not  be  set  aside  unless  it  in 
clearly  against  the  weight  of  the  evidence. 
Uobinson  et  al.  ▼.  Potterff,  78  OkL  202,  189- 
Paa  744 :  l^amb  v.  Alexander  (OkL  Sup.)  201 
f  ac.  518. 

[2]  While  It  conclusively  appears  that 
there  was  an  oral  contract  between  A.  P. 
Shurley  and  the  plaintiff  whereby  Shurley 
agreed  to  sell  and  convey  the  land  in  con- 
troversy to  the  plaintiff,  there  is  a  sharp 
conflict  in  the  evidence  as  to  the  payment 
of  the  purchase  price,  and  the  plaintiff  bas- 
not  sustained  the  burden  cast  upon  him  of 
clearly  establishing  such  payment 

The  Judgment  of  the  trial  court  not  being 
clearly  against  the  weight  of  the  evidence,  is- 
atUrmed. 

PITOHFORD,   V.   O.   J.,   and   McNBU^U 
JOHNSON,  MILLER,  and  KENNAMUR,  JJ.. 
concur. 
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COOK  V.  VINSON. 

(No.  1 1420.) 

(Sapreme  Court  of  Oklahoma.    May  16,  1922.) 

fSvllabn*  hf  i^e  Court.) 
Appeal  and  error  €=>773(5)— Where  plaJntlff 
la  error  ha*  served  and  filed  brief,  and  de^ 
feadant  In  error  has  neither  filed  brief  nor 
offered  oxcuse,  oourt  may  reverse  eaase. 
Where  plaintiff  in  error  hae  served  and  filed 
his  brief  in  compUanee  with  the  roles  of  this 
court,  and  the  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  ezcnse  for  each 
failote,    the   conrt   Is  not  reqnired   to   search 
the  record  to  find  some  theory  upon  which  the 
judgment  of  the  trial  court  may  be  sustained, 
bat  may,  where  the  authorities  dted  in  the 
brief  filed  appear  to  reasonably  sustain  the  as- 
signments of  error,  reverse  the  case  in  accord- 
ance with  the  prayer  of  the  petition  in  error. 

Appeal  from  District  Court,  Pottawatomie 
Gonnty;  John  li,  Coffman,  Judge. 

Action  by  S.  C.  Vinson,  former  adminis- 
trator of  the  estate  of  Enos  Kichols,  de- 
ceased, against  the  estate  of  Enoe  Nichols, 
deceased,  R.  W.  Cook,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

T.  G.  Cutlip,  of  Tecumseb,  for  plalntUf  In 
error. 

Maben  &  Pitman  and  Abemathy  &  Howell, 
an  of  Shawnee,  for  defendant  In  error. 

NICHOLSON,  J.  This  action  originated  in 
the  county  court  of  Pottawatomie  county, 
whldi  court.  In  passing  upon  the  final  ac- 
count of  the  defendant  In  error,  made  an  or- 
der diarglng  him  with  certain  amounts  for 
which  be  had  previously  taken  credit.  An 
aiH)eal  was,  by  the  defendant  in  error,  taken 
to  the  district  court  of  said  comity,  which 
conrt  rendered  Judgment  reversing  the  Judg- 
ment of  the  county  court,  and  it  is  to  review 
this  judgment  that  this  proceeding  in  error 
was  comm^iced. 

Plaintiff  in  error  has  served  and  filed  his 
brief,  bnt  no  brief  has  been  filed  by  the  de- 
fendant in  error.  It  Is  a  well-established  rule 
in  this  jurisdiction  that  when  the  plaintiff 
la  error  has  served  and  filed  his  brief  in  com- 
plianoe  with  tiie  rules  of  this  court,  and  the 
defendant  in  error  has  nether  filed  a  brief 
nor  offered  any  excuse  for  his  failure  to  do 
■0,  the  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
judgment  of  the  court  below  may  be  sus- 
tained, but  may,  when  the  authorities  cited 
in  the  telef  filed  appear  reasonably  to  sustain 
the  assignments  of  error,  reverse  the  cause 
In  accordance  with  the  prayer  of  the  peti- 
tion in  error.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Weaver  (OkL  Sup.)  171  Pac.  34,  and  cases 
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there  dted;  Lawton  National  Bank  v.  Ulrlcb, 
81  Okl.  159,  197  Pac.  167. 

The  brief  of  the  plaintiff  in  error  and  the 
authorities  cited  therein  appear  reasonably 
to  sustain  the  assignments  of  error.  There- 
fore the  judgment  of  the  trial  conrt  Is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

PITCHFORD,  V.  C.  J„  and  JOHNSON,  MC- 
NEILL, MILLER,  and  KENNAMER,  JJ„ 
concur. 


(86  Okl.  166) 

H1NES»  DIreotor  Qeneral  of  Railroad*,  at  al. 

V.   BACON,   CoDBty   Treasurer. 

(No.  10667.) 

(Supreme  Conrt  of  Oklahoma.    May  16,  1922.) 

(BvUaiu*  by  (^  0<mrt.) 

1.  Appeal  and  error  <S=»854(I) —Where  Judo- 
ment  does  not  disclose  upon  which  of  several 
grounds  It  Is  based^  It  will  not  be  reversed  If 
any  one  of  them  I*  suffldeat. 

Where  a  Judgment  does  not  disclose  which 
of  several  grounds  it  is  based  upon,  but  is  gen- 
era] in  its  terms,  it  will  not  be  reversed  if 
any  one  of  sncb  gronnds  is  a  valid  basis  for 
the  Judgment,  and  there  is  suffident  evidence  to 
sustain  it  upon  such  grounds. 

2.  Prooess  ®=3 1 57— Judgment  sustaining  motion 
to  quash  summons  held  valid. 

Where  the  plaintiff's  petition  and  the  sum- 
mons show  and  designates  the  plaintiff  as 
Walker  D.  Hines,  Director  General  of  Rail- 
roads ,of  the  United  States,  and  the  Atchison, 
Topeka  &  Snnta  V6  Railway  Company,  a  cor- 
poration, and  the  copy  of  the  summons  served 
upon  the  defendant  designates  the  party  by 
whom  he  was  sued  as  "Walter  D.  Haines,  Di- 
rector Gen.  of  B.  B.  of  U.  S.  &  A.  T.  &  8. 
F.  Ry.  Co.,''  and  the  defendant  appeared  spe- 
dally  and  presented  a  motion  to  quasb  the 
summons  upon  five  different  gronnds,  among 
wliich  was  (2)  that  the  copy  of  summons  serv- 
ed upon  the  defendant  is  not  a  true  copy  of  the 
purported  summons  issued  in  said  cause,  and 
(4)  for  the  reason  that  the  said  purported  sum- 
mons served  upon  the  defendant  does  not  suffl- 
ciently  advise  the  defendant  of  the  names  of 
the  persons  or  companies  or  corporations  by 
whom  he  has  been  sued,  who  are  plaintiffs  in 
said  action,  and  the  trld  court  entered  a  gen- 
eral' judgment  sustaining  said  motion,  held, 
that  the  judgment  of  the  trial  court  was  not  er- 
roneous, and  that  the  same  should  be  affirmed. 

Appeal  from  District  Court,  Ellis  County ; 
T.  P.  Clay,  Judge. 

Action  by  Walker  D.  Hlnee^  Director  Gen- 
eral of  Railroads  of  the  United  States,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  against  E.  L.  Bacon,  County  Treas- 
urer of  Ellis  County.  Judgment  quashing 
summons,  and  the  plaintiffs  appeal.  Af- 
firmed. 
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CotUnghmn,  Hayes,  Green  A  Mclnnls,  of 
Oklahoma  City,  for  plaintiffs  in  error. 

Harry  C.  Brownlee,  Co.  Atty.,  of  Axnett, 
for  defendant  In  error. 

JOHNSON,  J.  On  January  20,  1919, 
plaintiffs  commenced  this  action  in  the  dls* 
trlct  court  of  EJUis  county,  Okl.,  for  recovery 
of  $466.28  taxes  paid  under  protest  by  plain- 
tiffs to  the  county  treasurer  of  E^lUs  county, 
Okl.,  December  30,  1919.  The  purposes  of 
this  appeal  do  not  necessitate  setting  forth 
this  petition  at  length. 

The  action  is  brought  under  section  7, 
subd.  B,  art  1,  c.  107,  Sess.  Laws  1915, 
which  proTldee  that  it  shall  be  the  duty  of 
one  claiming  a  tax  to  be  Illegal,  having  no 
remedy  by  appeal,  to  pay  the  full  amount  of 
the  tax  at  the  time  required  by  law,  and 
to  give  notice  to  the  collecting  ot&eer  set- 
ting forth  the  grounds  of  complaint  and  ad- 
vising that  suit  will  be  brought  for  the  re- 
covery of  the  payiAent  so  made  under  pro- 
test Quoting  literally,  this  section  of  the 
statute  further  provides: 

"It  shall  b«  the  duty  of  such  collecting  offi- 
cer to  hold  such  taxes  separate  and  apart  from 
all  other  taxes  collected  by  him  for  a  period  of 
thirty  days  and  if  within  such  time  summons 
shall  be  served  upon  such  officer  in  a  suit  for 
recovery  of  such  taxes,  the  officer  shall  further 
hold  such  taxes  until  the  final  determination  of 
such  suit." 

On  January  20,  1919,  summons  Issued  re- 
turnable January  SO,  1919,  and  setting  an- 
swer date  March  1,  1919.  This  summons 
was  served  January  20,  1919. 

It  will  be  observed  that  the  petition  was 
filed,  summons  issued,  and  service  had  with- 
in 30  days  after  December  30,  1919,  the  date 
on  which  the  protested  payment  of  taxes  was 
made. 

A  copy  of  the  summons  with  the  return 
of  service,  as  set  forth,  omitting  the  caption, 
follows : 

"The  State  of  Oklahoma,  to  the  Sheriff  of  Bills 
County— Greeting : 

"You  are  hereby  commanded  to  notify  B.  ti. 
Bacon,  Co.  Treasurer,  Ellis  County,  Okl.,  that 
he  has  been  sued  by  Walker  D.  Hines,  Direc- 
tor Gen.  of  R.  E.  U.  S.  &  A.  T.  &  8.  P.  Ry. 
Co.,  in  the  district  court  sitting  in  and  for 
said  county  of  Ellis,  and  that  unless  he  answer 
by  the  1st  day  of  March,  A.  D.  1919,  the  peti- 
tion of  the  said  Walker  D.  Hines,  Director  Gen. 
of  R.  R.  of  U.  S.  &  A.  T.  &  S.  P.  Ry.  Co., 
against  said  defendant  filed  In  the  clerk's  of- 
fice of  said  court,  such  petition  will  be  taken 
as  true  and  judgment  rendered  accordingly. 

"You  will  make  due  return  of  this  summons 
on  the  30th  day  of  January,  A.  D.  1919. 

"Witness  my  hand  and  seal  of  said  court  af- 
fixed at  my  office  in  Amett.  this  20th  day  of 
January,  A.  D.  1919.    R.  H.  Elder,  Court  Clerk, 
by  Chloe  Dean,  Deputy.     [Seal.] 
"State  of  Oklahoma,  County  of  Ellis— 

"Received  this  writ  January  20,  1919,  and  as 
commanded  therein  I  summoned  the  following 
persons  ot  the  defendants  within  named  at  the 


times  following,  to  wit:  B.  L.  Bacon,  county 
treasurer,  January  20,  1919,  by  delivering  to 
each  of  said  defendants  personally,  in  said 
county,  a  true  and  certified  copy  of  the  within 
summons,  with  all  indorsements  thereon.  P. 
P.  Bradshaw,  Sheriff,  James  Haslem,  Deputy. 

On  February  28,  1919,  after  the  expiration 
of  the  30-day  period,  the  defendant  filed  his 
spiecial  appearance  and  motion  to  quash  sum- 
mons and  set  aside  service,  whldi,  omitting 
signature,  is  as  follows: 

"In  the  District  Coort  of  Ellis  County,  SUte 
of  Oklahoma.    No.  1804.    Walker  D.  Hines, 
Director  General  of  Railroads  of  the  United 
States,  and  the  Atdiison.  Topeka  &  Santa 
Pe  Railway  Company,  a  Corporation,  Plain- 
tiffs, V.  B.  I*  Bacon,  County  Treasurer  ot 
BUis  County,  State  of  Oklahoma,  Defendant 
Special  Appearance  and  Motion  to  Quash 
Summons  and  Set  Aside  Service. 
"Comes  now  the  defendant,  appearing  spedal- 
ly  and  for  the  purpose  of  this  motion  only,  and 
moves  the  court  to  quash,  set  aside,  and  hold 
for  naught  the  summons  asd  purported  service 
thereof   in    the   above-entitled   cause,   for    the 
reason  that  the  same  was  not  issued,  served, 
and  returned  according  to  law,  and  is  insuffi- 
cient to  confer  jurisdiction  on  this  court  for  the. 
following  reasons,  to  wit: 

"Pirst.  For  the  reason  that  the  certified  copy 
of  said  purported  summons,  shown  by  the  sher- 
iff's return  to  have  been  served  upon  E.  L. 
Bacon,  county  treasurer,  on  January  20,  1919, 
which  is  attached  hereto  and  made  a  copy  of 
this  motion  marked  Exhibit  A  fails  to  show  that 
said  summons  was  issued  under  the  seal  of  said 
court 

"Second.  Por  the  reason  that  the  said  copy 
of  said  summons  hereto  attached  ^s  aforesaid 
is  not  a  true  copy  of  the  purported  summons 
issued  in  said  cause. 

"Third.  Por  the  reason  that  the  return  of  the 
sheriff  to  said  purported  summons  fails  to  show 
that  service  thereof  was  made  upon  E.  L.  Ba- 
con, county  treasurer  of  EUis  county,  state  of 
Oklahoma,  the  defendant  above  named. 

"Fourth.  Por  the  reason  that  said  purported 
summons  does  not  sufficiently  advise  the  de- 
fendant of  the  names  of  the  persons  or  com- 
panies or  corporations,  by  whom  he  has  been 
sued  and  who  are  plaintiffs  in  said  action. 

"Fifth.  For  the  reason  that  the  copy  of  said 
alleged  summons  aforesaid  does  not  show  un- 
der the  hand  of  the  clerk  of  said  court  the 
amount  for  which  judgment  win  be  taken  if  de- 
fendant fails  to  answer." 

This  motion  bore  verification  by  the  de- 
fendant county  treasurer,  and  to  It  was  at- 
tached as  an  exhibit  an  exact  copy  of  the 
original  summons,  except  (a)  the  name  oC 
Walker  D.  Hines  appeared  as  Walter  D. 
Haines,  (b)  the  copy  did  not  bear  the  seal 
as  did  the  original,  and  (c)  in  making  the 
copy  the  sheriff  failed  to  copy  the  signature 
of  the  clerk  under  the  Indorsement  of  the 
amount  sued  for. 

April  7, 1919,  the  district  court  entered  the 
following  Judgment  sustaining  this  motion: 

"Now  on  this  7th  day  of  April,  1919,  being 
one  ot  the  regular  judicial  dates  ot  the  regular 
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April  term,  1919,  of  said  court,  the  above 
cause  came  on  for  hearing  on  the  special  ap- 
pearance and  motion  of  the  defendant  to  qnash 
the  summons  and  set  aside  the  purported  serv- ' 
ice  thereof  in  said  cause,  the  plaintiffs  appear- 
ing by  their  attorney,  O.  E.  Leady,  and  the 
defendant  appearing  by  Harry  O.  Brownlee, 
county  attorney  of  said  Ellis  county;  and  the 
court,  having  heard  the  reading  of  said  motion, 
and  the  argument  of  counsel  for  both  parties, 
finds  that  the  aaid  motion  is  well  taken,  and 
that  the  same  shonld  be,  and  aaid  motion  is 
hereby,  sustained  by  the  court,  and  the  said 
summons  in  said  cause,  together  with  the  pur- 
ported service  thereof,  is  hereby  quashed,  set 
aside,  and  held  for  naught,  to  which  ruling  of 
the  court  the  plaintiffs  except,  and  exceptions 
are  allowed  by  the  court. 

'TTbereapon  the  plaintiff  elects  to  stand  upon 
the  service  and  summons  and  gives  notice  of 
appeal  to  the  Supreme  Court.  Said  notice  of 
appeal  was  made  orally  in  open  court,  and  at 
the  request  of  the  plaintiff  the  court  allowed  the 
plaintiffs  SO  days  in  which  to  prepare  a  tran- 
script for  appeal  to  the  Supreme  Court  in  aaid 


Tbe  pUintifr  in  error's  petition  contains 
the  following  specifications  of  error: 

"(1)  That  said  'district  court  erred  in  its  said 
order  and  Judgment  sustaining  the  said  motion 
to  quash  the  said  summons,  and  in  setting  aside 
said  summons,  to  which  plaintiffs,  here  plain- 
tiffs in  error,  duly  excepted  at  the  time. 

"(2)  That  said  court  erred  in  not  overrul- 
ing the  said  motion  to  quash  summons,  to  which 
said  plaintiffs  in  error  at  the  time  excepted." 

— concerning   whlcb   connsel  said   in   tbeir 
brief: 

"From  the  above  it  win  be  observed  that  the 
action  of  the  6ourt  in  quashing  the  summons 
and  return  of  service,  if  sustained,  because  of 
the  expiration  of  the  30  days,  would  release 
tbe  sequestration  of  this  fund,  so  that,  if  sus- 
tained, the  county  treasurer  would  be  at  lib- 
erty to  distribute  it,  leaving  no  money  available 
for  the  payment  of  any  Judgment  that  we  might 
recover.  To  all  practical  intents  and  purposes, 
therefore,  the  action  of  the  court  below,  if 
mstained  by  this  court,  terminates  this  suit; 
and  this  appeal  presents  for  review  the  error 
of  the  trial  court  in  sustaining  the"  motion  to 
quash  summons  and  set  aside  service.    *    •    * 

"For  reversal  the  plaintiffs  in  error  rely  upon 
the  specification  of  error  contained  in  the 
petition  in  error  that  the  district  court  erred 
in  sustaining  the  motion  of  the  defendant  to 
qnash  SDmm<»i8  and  set  aside  the  service  there- 
of 

tnils  presents  but  one  question  for  our  de-. 
termination,  which  is  purely  an  unmixed 
question  of  law.  As  we  have  seen,  the  de- 
fendant's motion  to  quash  the  summons  con- 
tained tlie  grounds:  (1)  That  tbe  purported 
copy  of  tbe  summcms  and  tbe  sheriff's  return 
failed  to  show  that  the  sununcms  was  Issued 
under  the  seal  of  tbe  court;  (2)  that  said  copy 
Is  not  a  true  copy  of  tbe  purported  summons 
Issned  in  tbe  cause ;  0)  that  tbe  return  of  tbe 
dieriir  failed  to  show  service  upon  R  U,  Ba- 
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con,  county  treasurer  of  Ellis  county,  state  of 
Oklahoma ;  (4)  tbe  purported  summons  does 
not  sufficiently  advise  tbe  defendant  of  tbe 
names  of  the  persons  or  companies  or  cor- 
porations by  whom  he  has  been  sued,  and 
who  are  plaintiffs  in  said  action;  (5)  that 
the  alleged  summons  does  not  show  under  tbe 
hand  of  the  clerk  of  said  court  tbe  amount 
for  which  Judgment  will  be  taken  if  defend- 
ant fails  to  answer. 

The  trial  court  rendered  a  general  Judg- 
ment sustaining  tbe  defendant's  motion  to 
quash  tbe  summons. 

[1]  This  court,  in  the  case  of  Dunkin  v. 
Galloway,  75  OkL  125,  181  Pac.  939,  stated 
as  follows: 

"Where  a  judgment  does  not  disclose  which 
of  several  grounds  it  is  based  upon,  but  is  gen- 
eral in  its  terms,  it  will  not  be  reversed  if  any 
one  of  such  grounds  is  a  valid  basis  for  the 
Judgment,  and  there  is  sufficient  evidence  to 
sustain  it  upon  such  ground." 

To  the  same  effect  was  Bines  et  al.  r.  Ol- 
sen  et  aL,  78  Okl.  259, 190  Pac.  266. 
[21  Section  4705,  R.  L.  1910,  provides: 

"The  summons  shall  be  issued  by  the  derk, 
upon  a  written  preecipe  filed  by  the  plaintiff; 
shall  be  issued  under  the  seal  of  the  court  from 
which  the  same  issued,  shall  be  signed  by  the 
clerk,  and  shall  be  dated  the  date  it  is  issued. 
It  shall  be  directed  to  the  sheriff  of  the  county, 
and  command  him  to  notify  the  defendant  Or 
defendants,  named  therein,  that  he  or  they  have 
been  sued,  and  must  answer  the  petition  filed 
by  tbe  plaintiff,  giving  bis  name,  at  a  time  stat- 
ed therein,  or  tbe  petition  will  be  taken  as  true 
and  Judgment  rendered  accordingly;  and  where 
the  action  is  on  contract  for  the  recovery  of 
money  only,  there  shall  be  Indorsed  on  the 
writ  the  amount,  to  be  furnished  in  the  prae- 
cipe, for  which,  with  interest,  judgment  will  be 
taken,  if  tbe  defendant  fail  to  answer.  If  the 
defendant  fail  to  appear.  Judgment  shall  not 
be  rendered  for  a  larger  amount  and  the  costs." 

The  mode  of  service  of  summons  is  spec- 
ified in  section  4711,  R.  li.  1910,  as  follows : 

"The  service  shall  be  made  by  delivering  a 
copy  of  the  summons  to  the  defendant  personal- 
ly or  by  leaving  one  at  bis  usual  place  of  resi- 
dence with  some  member  of  his  family  over 
fifteen  years  of  age,  at  any  time  before  tbe  re- 
turn day." 

In  the  case  of  State  ex  rel.  Collins  ▼. 
Parks,  Judge,  34  Okl.  835,  126  Pac.  242,  it 
is  stated  in  tbe  body  of  the  opinion  as  fol- 
lows : 

"It  is  tbe  duty  of  attorneys  and  clerks  to  be 
familiar  with  the  method  of  proceeding  to  get 
defendants  into  court.  It  should  not  be  con- 
sidered a  hardship  to  require  that  a  statute 
prescribing  the  method  by  which  a  defendant 
is  brought  in  to  answer  should  be  strictly,  fol- 
lowed. Courts  should  not  be  expected  to  con- 
strue plain  statutes  so  as  to  relieve  plaintiffs  of 
the  duty  of  following  them  as  written.  A  plain- 
tift  desiring  to  summons  a  defendant  to  answer 
in  a  court  of  record  has  full  opportunity  to  as- 
certain what  is  necessary  in  order  to  make  the 


Digitized  by 


Google 


96 


a07  PACIEIO  REFOBTEB 


(OkL 


summons  comply  with  the  law.  A  defendant 
cannot  be  brought  into  court  except  as  the  law 
directs." 

Again,  in  Sealey  t.  Smith  et  aL,  81  Okl.  97, 
197  Pac.  490,  ttiis  rule  is  stated  in  syllabus 
1,  as  follows : 

"Statutes  prescribing  the  manner  of  service 
of  summons  are  mandatory  and  must  be  strict- 
ly complied  with  in  ordet^  to  vest  the  court  with 
jurisdiction." 

An  inspection  of  the  record  discloses  that 
the  plalntifte'  petition  gave  the  style  of  the 
case  in  the  caption  as  follows : 

"Wallier  D.  Hines,  Director  General  of  Rail- 
roads  of  the  United  States  and  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  a  Cor- 
poration, Plaintiffs,  V.  B.  L.  Bacon,  County 
Treasurer  of  Ellis  County,  State  of  Oklahoma, 
Defendants." 

Tte  copy  of  summons  left  wltli  the  defend- 
ant was  as  follows : 

'rrhe  State -of  Oklahoma,  to  the  Sherlif  of  El- 
lis Connty--Greeting: 

"Ton  are  hereby  commanded  to  notify  H.  Ii. 
Bacon,  Co.,  Treasurer,  Ellis  Co.,  Okl.,  that  he 
has  been  sued  by  Walter  D.  Haines,  Director 
Gen.  of  K.  R.  of  U.  S.  &  A.  T.  &  S.  F.  By.  Co., 
in  the  district  court  sitting  in  and  for  said 
county  of  Ellis,  and  that  unless  he  answer  by 
the  1st  day  of  March,  A.  D.  1919,  the  petition 
of  the  said  Walter  D.  Haines,  Director  Gen. 
of  R.  R.  of  U.  S.  &  A.  T.  &  S.  F.  Ry.  Co., 
against  said  defendant,  filed  in  the  clerk's  office 
of  said  court,  such  petition  will  be  taken  as 
true  and  judgment  rendered  accordingly. 

"lou  win  make  return  of  this  summons  on 
the  90th  day  of  January,  A.  D.  1919. 

"Witness  my  hand  and  seal  of  said  court 
affixed  at  my  office  in  Amett  this  20th  day  of 
January,  A.  D.  1919.  R.  H.  Elder,  Court  Clerk, 
by  Chloe  Dean,  Deputy." 

We  think  that  the  sammons  was  fatally 
defective  for  the  reasons  stated  In  the  sec- 
ond and  fourth  paragraphs  of  the  defend- 
ant's motion  to  quash:  (2)  That  the  c<^y  of 
summons  served  upon  the  defendant  is  not 
a  true  copy  of  the  purported  summons  in 
said  cause ;  (4)  for  the  reason  that  the  said 
purported  summons  does  not  sufficiently  ad- 
vise the  defendant  of  the  names  of  the  per- 
sons or  companies  or  corporations  by  whom 
he  has  been  sued,  and  who  are  plaintiffs  in 
said  actioo. 

The  plaintiffs'  petltlan  and  the  original 
summons  showed  that  the  plaintiffs  In  the 
action  were  "Walker  D.  Hlnes,  Director  Goi- 
eral  of  Railroads  of  the  United  States,  and 
the  Atchison,  Topeka  ft  Santa  V6  Railway 
Company,  a  Corporation,"  while  the  copy  of 
the  summons  served  upon  the  defendant 
showed  that  he  was  sued  by  "Walter  D. 
Haines,  Director  Qea.  of  R.  R.  of  U.  S.  ft 
A.  T.  ft  S.  F.  Ry.  Co." 

Having  readied  the  conclusion  announced. 
It  follows  that  the  Judgment  of  the  trial 


court  sustaining  the  defendanlfs  motion  to 
quash  the  summons  was  not  erroneous,  and, 
this  being  the  sole  question  for  our  determi- 
nation, it  is  ordered  that  the  Judgment  of 
the  trial  court  be  affirmed. 

McNEHili,    NICHOI^ON,   UILIiEB,   and 
KBNMAMEB,  JJ.,  concur. 


BLANCHARD  at  ux.  v.  STATE. 

(No.  A-3842.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Uay  27,  1922.) 

(SvlUthtu  by  M«  OourtJ 

1.  Daposltloas  4s>6  — Neitiier  defaadant  nor 
•tata  are  raqolrsd  to  consent  to  taking  of 
depositions  except  In  ths  mode  presorlbed  by 
statute. 

Depositions  in  criminal  cases  were  unknown 
to  the  common  law.  The  authority  trial  courts 
of  this  state  have  in  permitting  depositions  of 
nonresident  witnesses  to  be  taken  in  criminal 
cases  is  derived  from  the  statute,  and  neither 
the  defendant  nor  the  state  is  required  to  con- 
sent to  the  taking  of  such  depositions  in  any 
other  mode  than  that  prescribed  by  the  statute. 

2.  Stipulations  €=»4  — County  attorney  may 
consent  to  use  of  nonresident  witnesses'  dep- 
ositions without  a  commission  having  been  Is- 
sued. 

The  county  attorney,  on  behalf  of  the  state, 
may  consent  to  the  use  as  evidence  of  deposi- 
tions of  nonresident  witnesses  taken  without  a 
commission  having  been  issued., 

3.  Depositions  «=>83(4)— Where  connty  attor- 
ney stipulates  defendant  may  take  depositions 
without  commission,  a  motion  to  suppress 
them  as  a  whole,  first  made  when  offered  In 
evidence,  comes  too  lato. 

Where  the  county  attorney  stipulates  that 
defendant  may  take  in  his  behalf  depositions 
of  nonresident  witnesses  without  the  issuance 
of  a  commission,  and  that  such  depositions  may 
be  read  at  the  trial,  a  motion  to  suppress  the 
depositions  as  a  whole,  made  for  the  first  time 
when  the  depositions  are  offered  in  evidence, 
comes  too  late  and  should  be  overruled.  For 
reasons  for  so  holding,  see  body  of  opinion. 

Appeal  from  District  Court,  Ottawa  Coun- 
ty;  S.  C.  FullertoQ,  Judge. 

Earl  Blanchard  and  Mrs.  Earl  Blancbard 
were  convicted  of  murder  and  sentenced  to 
life  imprisonment,  and  they  appeal.  Revers- 
ed and  remanded. 

Blanton  ft  Shannahan,  of  Kansas  City,  Mo., 
Dennis  H.  Wilson,  J.  J.  Smith,  A.  W.  Turner, 
and  Arthur  O.  Cronlnger,  all  of  Miami,  and 
Prulett,  Sniggs,  Patterson  ft  Morris,  of  Okla- 
homa Caty,  for  plaintiffs  in  error. 
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llie  Attorney  General  and  B.  L.  Fulton, 
Asst  Atty.  Gen.,  for  the  State. 

HATSON,  J.  On  the  14th  day  of  January, 
1920,  the  county  attorney  of  Ottawa  county 
ffled  in  the  district  court  of  said  county  an 
information  Jointly  charging  Earr  Blanchard 
and  Mrs.  Earl  Blanchard  with  the  murder,  by 
(hooting,  of  Charles  Strieker,  on  the  22d  day 
of  October,  1919. 

The  killing  occurred  in  the  dty  of  Com- 
merce, in  Ottawa  county,  at  nighttime;  the 
deceased  l>eing  a  police  (^cer  ot  said  coun- 
ty. On  the  night  of  the  tragedy  an  automo- 
bile belonging  to  a  citizen  of  Miami,  Okl., 
located  four  miles  south  of  the  city  of  Com- 
merce, was  stolen  from  a  place  on  the  public 
streets  of  said  city.  The  stolen  car  was  driv- 
en north  to  the  city  of  Commerce,  and  the 
killing  of  the  deceased  occurred  while  the 
8tol«i  car  was  being  driven  through  the  city 
of  Commerce  and  while  the  deceased  was  try- 
ing to  c<Hnpel  the  thief  to  8t<^  the  car  In  a 
public  street  in  the  dty  of  Commerce ;  the  fa- 
tal shot  being  fired  by  an  occupant  of  the  car. 
nie  defendant  B^erl  Blanchard  was  Identified 
by  some  of  the  witnesses  as  the  person  who 
fired  the  fatal  shot.  Some  witnesses  also 
testifled  that  the  defendant  Mrs.  Earl 
Blanchard  waa  riding  in  the  car  with  the  de- 
fendant at  the  time  the  ftital  shot  was  fired, 
but  there  la  no  evidence  in  the  record  that 
she  fired  any  shots  at  the  deceased  or  took 
any  part  in  the  killing,  her  only  connection 
with  the  crime  being  that  she  was  with  her 
husband  in  the  dty  of  Miami  that  day  prior 
to  the  larceny  of  the  automobile  and  was  rid- 
ing with  him  in  the  stolen  car  after  it  was 
stolen,  and  was  also  seen  with  him  In  the 
dty  of  Joplin,  Mo.,  the  next  morning  after 
the  commission  of  the  homidde ;  and  she  was 
also  Identified  by  a  chauffeur  of  a  service  car 
who  testified  he  drove  the  defendants  from 
Joplin,  Mo.,  to  the  town  of  Carthage,  Mo.,  on 
the  next  day  after  the  homicide.  The  defend- 
ants were  residents  of  the  city  of  Nevada, 
Ho.,  and  the  defense  relied  upon  waa  an 
alibL 

[1]  Among  the  assignments  of  error  urged 
as  grounds  for  a  reversal  of  this  case  is  the 
alleged  error  of  the  trial  court  in  rejeding 
admissible,  competent,  relevant,  and  material 
testimony  offered  by  the  defendants  at  the 
trial,  all  over  the  objection  and  exception  of 
each  of  the  defendants.  This  ground  for  re- 
versal la  based  upon  the  action  of  the  trial 
court  in  exduding  certain  depositions  of  wit- 
nesses takai  on  behalf  of  the  defendants  in 
the  state  of  Missouri  at  the  dties  of  Kansas 
City  and  Nevada.  These  depositions  were 
tkkea  pursuant  to  stipulations  entered  into 
on  the  21st  day  of  February,  1920,  between 
fbe  eounty  attorney  of  Ottawa  county,  ad- 
ing  through  his  duly  appointed  and  qualified 


"Defendant's  Exhibit  1.    In  the  District  Court 
of    Ottawa    County,    Oklahoma.      State    of 
Oklahoma,  Plaintiff,  v.  Earl  Blanchard  and 
Vida  Blanchard,  Defendants.    No.  — .    Stip- 
ulation to  Take  Depositions. 
"It  is   hereby   agreed  by  and  between   the 
plaintiff  and    the   defendants   that  depositions 
of  sundry  witnesses  may  be  taken  on  the  part 
of  the  defendants  at  the  law  office  of  Blantoo 
and    Sliannahan,    306   Keith    &    Perry    Bldg., 
southwest  corner  of  Ninth  and  Walnut  streets, 
in  the  dty  of  Kansas  City,  county  of  Jackson, 
state  of  Missouri,  on  Friday  the  27th  day  of 
February,    1920,    between   the    hours   of   8:00 
o'clock  in  the  forenoon  and  6:00  o'clock  in  the 
afternoon  of  that  day  and   will  be   continued 
from  day  to  day  at  the  same  place  and  between 
the  same  hours  until  completed. 

"That  said  depositions  may  be  taken  in  short- 
hand by  a  stenographer  and  transcribed  in  type- 
writing and  the  signatures  of  witnesses  to  said 
depositions  are  waived. 

"That  formal  notice  of  the  taking  of  said 
depositions  as  to  time  and  place  is  hereby 
waived  and  it  is  agreed  also  that  all  objections 
to  the  materiality,  competency,  and  relevancy 
of  any  of  the  questions  or  answers  may  be 
read  at  the  trial  of  this  cause  at  the  time  said 
depositions  are  read  with  the  same  force  and 
effect  as  is  made  at  the  taking  of  the  deposi- 
tions and  the  filing  of  written  objections  is 
waived. 
"Dated  this  the  .2l8t  day  of  February,  1920. 

"Defendant's  Exhibit  2.  In  the  District  Court 
of  Ottawa  County,  Oklahoma.  State  of 
Oklahoma,  Plaintiff,  v.  Earl  Blanchard  and 
Vida  Blanchard,  Defendants.  No.  — .  Stip- 
ulation to  Take  Depositions. 

'It  is  hereby  agreed  by  and  between  the 
plaintiff  and  the  defendants  that  depositions  of 
sundry  witnesses  may  be  taken  on  the  part  ot 
the  defendants  at  the  law  office  of  W.  M.  Bow- 
ker,  Bowker  Building,  northeast  corner  of  the 
Pul)lic  Square  in  the  dty  of  Nevada,  county  of 
Vernon, -state  of  Missouri,  on  Wednesday,  the 
25th  of  February,  1920,  between  the  hours  of 
8:00  o'clock  in  the  forenoon  and  6:00  o'clock 
in  the  afternoon  of  that  day,  and  that  if  the 
taking  of  said  depositions. is  not  completed  on 
that  day  will  be  continued  from  day  to  day  at 
the  same  place  and  between  the  same  hours 
until  completed. 

"That  said  depositions  may  be  taken  in 
shorthand  by  a  stenographer  and  transcribed  in 
typewriting  and  the  signatores  of  witnesses  to 
said  depositions  are  waived. 

"That  formal  notice  of  the  taking  of  said 
depositions  as  to  time  and  place  is  hereby 
waived,  and  it  is  agreed  also  that  all  objections 
to  the  materiality,  competency  and  relevancy 
of  any  of  the  questions  or  answers  may  be 
read  at  the  trial  of  this  cause  at  the  time  said 
depositions  are  read  with  the  same  force  and 
effect  as  is  made  at  the  taking  of  the  deposi- 
tions and  the  filing  of  written  objections  is 
waived. 

"Dated  this  the  21st  day  of  February,  1920. 
D.  H.  Cotten,  by  W.  R.  Chestnut,  Attorneys 
for  State.  Dept  Co.  Atty.  Horace  Blanton  and 
Bennett  &  Wilson,  Attorneys  for  defendants." 


depnty,  and  counsel  for  the  defendants.    Said       The  depositions,  after  having  been  taken  in 
stipulation^  read  as  follows:  j  accordance  with  the  provisions  of  the  foire- 
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going  sttpulatlons,  were  duly  certified,  sealed, 
and  transmitted  to  the  court  clerk  of  Ottawa 
county  and  were  on  file  in  said  court  prior 
to  tbe  beginning  of  the  trial,  and  no  motion 
to  suppress,  or  other  objection,  was  urged  to 
these  depositions  prior  to  the  beginning  of 
the  triaL  The  defendants,  believing  that 
counsel  for  the  state  would  give  full  faith 
and  credit  to  the  stipulations  entered  into, 
and  relying  upon  such  stipulations,  announc- 
ed that  they  were  ready  for  triaL  Let  it  here 
be  understood  that  counsel  for  the  state,  pur- 
suant to  the  notice  contained  In  the  stipula- 
tions and  pursuant  to  the  agreements  there- 
in, appeared  at  the  times  and  places  mention- 
ed in  the  stipulations  and  cross-examined  the 
witnesses  whose  depositions  were  taken. 

The  first  objection  raised  to  the  introduc- 
tion and  admission  In  evidence  of  said  deposi- 
tions was  after  the  state  had  closed  its  case 
in  chief  and  the  said  depositions  were  of- 
fered to  be  read  in  evidence  in  behalf  of  tbe 
defendants.  The  objections  urged  against 
tbe  depositions  were  not  objections  to  the  ma- 
teriality, competency,  or  relevancy  of  any  of 
tbe  questions  or  answers  of  any  of  the  wit- 
nesses, but  were  objections  to  the  introduc- 
tion of  any  of  the  depositions  as  a  whole  and 
were  in  the  nature  of  a  motion  to  entlrdy 
suppress  ail  the  depositions  taken.  The  trial 
court  sustained  the  motion  and  objections  to 
the  introduction  of  the  depositions,  announc- 
ing that  the  decision  of  this  court  in  the  case 
of  Westbrook  t.  State,  14  Okl.  Cr.  R.  423, 
172  Pac.  464,  controlled.  In  effect,  the  trial 
court  held  that  because  the  depositions  were 
not  taken  strictly  in  conformance  with  the 
letter  of  the  statute  providing  for  the  taking 
of  depositions  by  a  commission,  of  witnesses 
residing  out  of  the  state,  on  behalf  of  the 
defendants,  the  depositions  were  clearly  in- 
admissible and  the  trial  court  was  powerless 
to  receive  them  in  evidence. 

In  Westbrook  t.  State,  supra,  this  court 
held: 

"The  right  to  take  and  use  depositions  of  non- 
resident witnesses  in  behalf  of  the  defendant 
in  a  criminal  case  is  statutory.  Penal  Code, 
art.  17.  The  statute  regulates  the  practice  in 
such  cases,  and  its  provisions  must  be  substan- 
tially complied  with." 

In  the  body  of  the  opinion  It  Is  said : 

"Counsel  for  tbe  defendant  Insist  'that  the 
conrt  erred  in  refusing  to  grant  to  the  defend- 
ant a  commission  to  take  depositions.' 

"The  statutory  provisions  for  the  taking  of 
depositions  by  the  defendant  in  a  criminal  case 
are,  in  part,  as  follows: 

"Section  6036,  Rev.  Laws  1910:  'When  an  is- 
sue of  fact  is  joined  upon  an  indictment  or  in- 
formation, tbe  defendant  may  have  any  material 
witness  residing  oat  of  the  atate  examined  in 
his  behalf  as  prescribed  in  this  article  and  not 
otherwise. 

"  'Sec.  6037.  When  a  material  witness  for  tbe 
defendant  resides  out  of  tbe  state  the  defendant 


may  apply  for  an  order  that  the  witness  be 
examined  on  a  commission  to  be  issued  under 
the  seal  of  the  court,  and  the  signature  of  the 
clerk,  directed  to  some  party  designated  aa 
commissioner,  'authorizing  him  to  examine  tbe 
witness  upon  oath  or  interrogatories  annexed 
thereto,  and  to  take  and  certify  the  deposition 
of  the  witness  and  return  it  according  to  tbe 
instructions  given  with  the  commission. 

"  'Sec.  6038.  Application  must  be  made  upon 
affidavit  stating:  First.  The  natnre  of  the  of- 
fense charged.  Second.  The  state  of  the  pro- 
ceedings in  the  action  and  that  an  issue  of  the 
fact  has  been  joined  therein.  Third.  The  name 
of  tbe  witness  and  that  his  testimony  is  ma- 
terial to  the  defense  of  the  action.  Fourth. 
That  the  witness  resides  out  of  the  state. 

"  'Sec.  6039.  The  application  may  be  made  to 
the  court  or  judge  himself,  and  must  be  upon 
five  days'  notice  to  the  county  attorney. 

'"Sec.  6040.  If  the  conrt  or  the  judge  to 
whom  tbe  application  Is  made.  Is  satisfied  of  the 
truth  of  the  facts  stated  and  that  the  exam- 
ination of  the  witness  is  necessary  to  the 
attainment  of  justice,  an  order  must  be  made 
that  a  commission  be  issued  to  take  his  testi- 
mony, and  the  court  or  judge  may  insert  in  tbe 
order  a  direction  that  the  trial  be  stayed  for  a 
specified  time  reasonably  sufficient  for  the  ex- 
ecution of  the  commission  and  return  thereof, 
or  the  case  may  be  continued.' 

"Counsel  for  the  state  contend  that  under 
section  6040,  above  quoted,  tbe  issuance  of  a 
commission  to  take  the  deposition  of  a  non- 
resident witness  rests  in  the  discretion  of  the 
trial  court  or  judge,  and  that  no  abuse  of  dis- 
cretion appears  in  diis  case. 

"From  the  record  it  appears  that  the  defend- 
ants, on  the  day  they  entered  their  pleas,  served 
notice  on  the  county  attorney  that  they  would 
make  application  to  take  tbe  deposition  of  a 
nonresident  witness,  which  application  was  sup- 
ported by  their  affidavits,  averring  the  facts 
required  to  be  shown  under  the  statute.  The 
county  attorney  offered  to  waive  notice  and  the 
issnance  of  a  commission,  and  offered  to  ap- 
pear at  any  time  to  take  the  deposition  of  said 
witness.  Counsel  for  the  defendants,  very 
properly  we  think,  refused  to  accept  this  prop- 
osition. There  is  no  inherent  power  in  a  court 
of  record,  to  issue  commissions  to  take  deposi- 
tions to  be  read  in  behalf  of  a  defendant  in  a 
criminal  case.  The  right  to  take  and  use  the 
deposition  of  a  nonresident  witness  in  behalf 
of  a  defendant  in  a  criminal  case  is  statutory, 
and  the  procedure  prescribed  for  taking  and 
returning  tbe  same  must  be  substantially  com- 
plied with  in  order  to  make  such  deposition 
competent  and  admissible.  We  think  the  rec- 
ord shows  a  manifest  abuse  of  judicial  discre- 
tion in  overruling  the  application  of  t&e  de* 
fendants  for  a  commission  to  take  the  deposi- 
tion. In' cases  of  this  kind,  where  tbe  defend- 
ant is  on  trial  for  his  life,  he  should  have  the 
advantage  of  every  right  which  the  law  secures 
to  him  upon  his  trial,  and  in  a  capital  case, 
when  notice  is  given  and  a  proper  affidavit  for 
the  taking  of  a  deposition  is  made  by  the  de- 
fendant and  filed  as  soon  as  issue  is  joined  by 
entering  plea,  it  would  be  an  abuse  of  discre- 
tion to  deny  an  application  properly  made." 

In  deciding  the  question  Involved  in  this 
case,  wbidi  la  materially  different  from  that 
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considered  In  the  Westbrook  Case,  it  is  not 
necessary  for  this  court  to  depart  from  the 
general  principles  of  law  concerning  the  in- 
herent power  of  the  trial  court  to  permit  the 
talcing  of  depositions  in  a  criminal  case  in 
any  other  manner  than  by  commission,  as 
provided  in  the  Code  of  Criminal  Procedure;. 
Depositi<ms  in  criminal  cases  were  nnknown 
to  common  law,  and  all  the  authority  the  trial 
courts  of  tills  state  have  in  permitting  depo- 
sitions of  nonresident  witnesses  to  be  taken 
la  criminal  cases  must  be  derived  from  the 
statute,  and  neither  the  defendant  nor  the 
state  can  be  compelled  by  the  court  to  con- 
teat  to  the  taking  of  depositions  in  a  crim- 
inal case  in  any  other  mode  than  that  pre- 
scribed by  the  statute. 

DejMsitions  taken  in  accordance  with  the 
l«t>visioDS  of  the  Criminal  Code  of  Procedure 
are  admiasible  in  behalf  of  the  def^idant 
Such  statute  clearly  authorizes  the  use  of 
depositions  of  nonresident  witnesses  in  behalf 
of  the  defendant  in  a  criminal  case.  How- 
em',  a  questim  is  involved  in  this  appeal 
which  was  not  considered  nor  passed  upon 
by  the  court  in  the  Westbrook  Case.  The 
question  here  involved  is  whether  or  not  the 
county  attorney  may  consent  to  the  use  as 
evidence  of  depositions  ot  nonresident  wit- 
nesses taken  without  commission  in  behalf  of 
a  defendant  as  was  here  done,  and,  if  so, 
should  such  consent,  where  no  timely  objec- 
tion is  urged  in  the  trial  court,  be  enforced. 
The  doctrine  is  well  established,  and  the 
principle  is  applicable  to  criminal  as  well  as 
civil  proceedings,  that  one  should  not  com- 
plain of  a  thing  done  with  his  consent ;  how- 
ever, this  doctrine,  like  any  other  legal  doc- 
trine, is  sometimes  compelled  to  give  way, 
because  of  the  circumstances  of  the  particu- 
lar instance,  to  another  of  more  compelling 
force  which  forbids  its  application.  The  de- 
cisions of  this  court  are  full  of  the  applica- 
tion of  the  doctrine  above  announced.  Some 
instances  of  it  may  be  enumerated  as  follows: 
(1)  Waiver  of  Jury  trial,  (2)  Waiver  of  pre- 
liminary examination.  (3)  Consent  to  the  ad- 
mission of  secondary  instead  of  primary  evi- 
dence. (4)  Failure  to  interpose  timely  objec- 
tion to  tbe  admissibility  of  evidence  or  to  the 
argument  of  counsel,  or  to  the  instructions  of 
the  court.  (5)  Waiver  of  copy  of  indictment 
or  information.  (6)  Waiver  of  list  of  wit- 
nesses. (7)  Waiver  of  time  to  plead  or  for 
judgment 

Bishop  says  this  law  is  analogous  to  the 
doctrine  of  estoppel  Bishop's  New  Criminal 
Procedure  (2d  Ed.)  voL  1,  {  117. 

Applying  the  doctrines  of  waivw  or  con- 
tat,  which  are  iHractically  ajialogous,  be- 
cause waiver  is  based  on  consent  either  ez- 
ivess  or  implied,  to  the  question  involved  in, 
the  instant  case,  the  conclusion  is  reached 
that,  although  the  trial  courts  of  this  state 
have  no  inherent  power  to  authorize  the  tak- 


ing of  depositions  of  nonresident  witnesses  of 
this  state  in  criminal  cases  otherwise  than 
in  accordance  with  the  statutory  provisions, 
the  statute  having  authorized  the  taking  of 
depositions  of  nonresident  witnesses  in  behalf 
of  the  defendant,  such  statute  should  not  t>e 
construed  to  prohibit  the  use  in  behalf  of  a 
defendant  of  depositions  taken  by  the  con- 
current consent  of  the  accused  and  the  pros- 
ecution, where  no  timely  objection  is  made 
to  suppress  them. 

Section  5882,  Revised  Laws  1910.  of  the 
Code  of  Criminal  Procedure^  in  part,  pro- 
vides: 

"Except  as  otherwise  provided  in  this  and  the 
following  chapter,  the  rules  of  evidence  in  civil 
cases  are  applicable  also  in  criminal  cases." 

There  is  nothing  in  the  Criminal  Code  of 
Procedure  providing  the  manner  In  which  or 
time  at  which  exceptions  to  depositions  as  a 
whole  shall  be  made.  In  the  absence  of  such 
a  provision,  and  because  depositions  in  crim- 
inal actions  were  unknown  to  the  common 
law,  the  following  section,  Included  within 
the  Code  of  CivU  Procedure,  should  control: 
Section  5092,  Id.,  on  exceptions  to  deposlticms 
as  a  whole,  reads  as  follows: 

"The  court  shall,  on  motion  of  either  party, 
hear  and  decide  the  questions  arising  on  ex- 
ceptions to  depositions  as  a  whole,  before  the 
commencement  of  the  triaL" 

[2,  S]  The  stipulations  entered  into  b^ween 
counsel  for  the  state  and  for  the  defendant 
as  to  the  taking  and  use  of  depositions  of 
nonresident  witnesses  in  l>ehalf  of  the  defend- 
ant in  this  case,  after  waiving  notice  of  the 
time  and  place  of  taking  these  depo^tions, 
contain  an  agreement  that — 

"All  objections  to  the  materiality,  competen- 
cy and  relevancy  of  any  of  the  questions  and 
answers  may  l>e  read  at  the  trial  of  this  cause 
at  the  time  said  depositions  are  read." 

Such  language  constituted  a  consent  on  the 
part  of  the  legally  constituted  representa- 
tives of  the  state  in  the  trial  of  said  cause, 
if  not  expressly,  clearly  by  implication,  that 
such  depositions  should  be  read  in  evidence 
at  the  trial.  In  the  face  of  such  an  agree- 
ment, it  was  manifestly  imfair  to  the  de- 
fendant in  this  case  for  the  state's  counsel  to 
remain  silent  before  the  commencement  of 
the  trial  and  permit  the  counsel  for  the  de- 
fendant, relying  upon  said  depositions  and 
their  use  at  the  trial,  to  annoimce  ready  for 
trial,  if  it  was  their  tntenticm  thereafter  to 
take  any  exceptions  to  the  depositions  as  a 
whole.  Sudi  action  on  the  part  of  the  state's 
counsel  was  clearly  contrary  to  the  stipula- 
tions, and.  In  the  light  of  the  foregoing  pro- 
visions of  our  Code  of  Procedure,  amounted 
in  our  opinion  to  an  unfair  advantage,  and 
we  believe,  in  this  instance,  deprived  the  de- 
fendant of  that  fair  and  impartial  trial  which 
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it  la  the  piari>ose  of  our  Gonstltation  and 
statutes  to  afford  an  accused,  and  whicb  snb- 
Btantlal  right  this  court  has  always  been 
Eealons  to  protect  In  this  state  the  county 
attorney  is  the  legal  representative  of  the 
state  in  all  prosecutloos  on  behalf  of  the 
state  in  the  trial  courts  of  record.  He  has 
authority  to  bind  the  state  by  agreements 
as  to  criminal  procedure,  not  dlrecOy  in  con- 
flict with  the  i^ain  constitutional  and  stat- 
utory provisions,  as  much  so  as  the  connsd 
representing  the  accused  can  bind  lilm  to 
such  an  agreement  State  t.  Murphy,  48  B. 
C.  1,  25  S.  E.  43. 

In  Wightman  v.  People,  67  Barb.  (N.  T.)  44, 
it  ..was  held  that  an  accused  might  consent 
to  the  admission  of  a  d^osltion  taken  de 
bene  esse  before  the  trial  in  liis  presence 
and  with  his  consent,  though  the  statutory 
formalities  liad  not  been  complied  with. 

In  People  ▼.  Omndell,  76  Cal.  801,  17  Pac. 
214,  it  is  held: 

"A  defendant  on  trial  for  larceny,  having  ap- 
peared by  comisel,  and  consented  that  the  tes- 
timony of  a  depoBing  witness  be  taken  down 
and  read  in  evidence,  cannot  upon  the  triid, 
object  to  the  reading  of  such  deposition  on 
the  ground  that  it  does  not  conform  to  all  of 
the  provisions  of  the  Penal  Code  relating  to 
depositions." 

In  the  body  of  the  opinion  It  is  said; 

"The  prosecntion  also  read  in  advance  the 
deposition  of  one  Rost,  which  was  taken  be- 
fore Judge  Belden  in  open  court,  and  written 
down  by  the  reporter  of  the  court.  Certain 
objectiona  were  taken  to  the  mode  of  authenti- 
cation of  this  deposition,  and  also  that  there 
was  no  proof  that  the  witness  could  not  be 
produced  at  the  trial.  It  appears,  however, 
that  the  defendant  appeared  by  his  counsel  in 
open  court  and  consented  that  the  'deposition 
of  Ernest  Boat,  a  witness  detained  in  custody 
to  testify,  may  be  taken;  that  the  said  testi- 
mony of  the  said  witness  be  taken  down  by 
the  shorthand  reporter  of  this  court,  and  the 
same  may  be  by  him  hereafter  written  out 
and  said  written  notes  of  the  direct  and  cross 
examination  read  in  evidence  upon  the  trial 
of  said  cause,  with  the  same  force  and  effect 
as  if  said  witness  were  himself  present  and 
testifying.'  This  was  an  express  consent  that 
this  identical  deposition  should  be  read  in  evi- 
dence at  the  trial.  There  was  no  condition 
that  it  should  be  shown  that  the  witness  could 
not  be  produced.  The  deposition  was  taken  as 
provided  in  the  stipulation,  and  is  to  be  gov- 
erned by  it  and  not  by  the  provisions  as  to 
depositions  in  the  Penal  Code.  In  this  view 
the  certificate  was  unnecessary." 

In  Bishop's  New  Criminal  Procedure  (2d 
Ed.)  vol.  2,  8  1206,  p.  1029,  it  Is  stated  that 
depositions  for  the  defendant,  either  under 
statutes  or  by  consent  of  the  prosecuting  of- 
ficer, may  I>e  taken. 

If  the  defendant  in  a  criminal  prosecution 
may  waive  his  constitutional  right  to  meet 
the  witness  against  him  face  to  face,  under 


certain  circnmstances  (see  Biduqp's  New 
Criminal  Procedure  [2d  Ed.]  vol.  2,  |  1206, 
p.  1028),  and  consent  that  the  depo8iti<xi  o£ 
an  absent  witness  may  be  read  against  blsi 
(full  opportunity  for  crosB-ezamination  bav- 
ing  been  afforded  him),  why  may  not  the 
coimty  attorney,  as  the  legally  constituted 
representative  of  the  state,  in  a  like  proseca- 
tion  and  with  like  opportunities,  be  bound 
(however  irregular  his  action  may  have  been 
when  viewed  in  the  light  of  the  statute  on 
the  subject)  by  his  consoit  that  depositions 
taken  for  the  defendant  in  an  irregular  man« 
n»  may  be  read  at  the  trial  And  further, 
where  such  consent  Is  given.  Is  not  the  doc- 
trine of  waiver  applicable  where  such  officer 
fails  to  object  to  depositions  so  taken  at  the 
appropriate  opportunity?    . 

In  the  case  of  Shutte  v.  Thompson,  15 
Wall.  161,  21  L.  Ed.  123,  the  Supreme  Court 
of  the  United  States,  applying  the  principle 
of  waiver,  said  the  following: 

"At  the  trial  in  the  court  below,  the  plaintiff 
offered  to  read  in  evidence  the  deposition  of 
William  Cnderwood,  whidbi  had  been  taken  in 
the  cause,  with  the  certificate  annexed  thereto, 
respecting  the  time,  place  and  manner  of  tak- 
ing it  and  the  court  permitted  the  deposition 
to  be  read,  though  the  defendant  objected  and 
excepted  to  such  permission.  The  decision  of 
the  court  admitting  the  deposition  is  the  first 
error  assigned. 

"The  grounds  of  objection  are  stated  specific- 
ally in  the  record.  They  are  three  In  number. 
The  first  is  that  the  deposition  was  not  taken 
and  certified  by  an  officer  authorized  by  the  acts 
of  Congress  to  take  and  certify  a  deposition, 
so  that  it  may  be  read  in  evidence.  The  sec- 
ond is  that  it  was  taken  without  any  affidavit 
of  the  cause  or  reason  for  taking  it  and  with- 
out any  commission  authorizing  it  The  third 
objection  is  that  it  was  neither  certified  nor 
proved  that  the  witness  had  been  sworn  to  tes- 
tify to  the  whole  truth.  No  other  reason  for 
opposition  to  the  reception  of  the  deposition  in 
evidence  was  stated  in  the  court  below,  and  no 
otbers  are  urged  in  this  court. 

"It  is  to  be  observed  that  the  objections  are 
all  formal  rather  than  substantial.  Still  they 
are  quite  sufficient  to  require  the  rejection  of 
the  deposition,  if  there  is  nothing  in  the  case 
to  countervail  their  effect  The  act  of  Con- 
gress of  September  24,  1789  (1  Stat  at  U 
88,  sec.  30),  authorizes  the  deposition  of  an 
ancient,  or  any  infirm  person  (among  others), 
to  be  taken  de  bene  esse,  when  the  testimony 
of  such  person  is  needed  in  any  dvil  cause 
depending  in  any  district  in  any  court  of  the 
United  States.  The  deposition  may  be  taken 
before  any  justice  or  judge  of  any  of  Che  courts 
of  the  United  States,  or  before  any  chancellor, 
Justice  or  judge  of  a  supreme  or  superior 
court  mayor  or  chief  magistrate  of  a  ci^,  or 
judge  of  a  county  court  or  court  of  common 
pleas  of  any  of  the  United  States,  not  being 
of  counsel  or  attorney  to  either  of  the  par- 
ties, or  interested  in  the  event  of  the  cause. 
The  act  further  provides  for  notice  to  tiie  ad- 
verse party,  and  enacts  that  every  person  de- 
posing as  aforesaid  shall  be  carefully  examined 
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tnd  cautioned  and  sworn  or  affirmed  to  testtf; 
the  \i  hole  troth.  It  is  also  farther  enacted  that 
the  dsposltions  taken  shall  be  retained  by  the 
magistrate  nntil  he  deliver  the  same  with  his 


own   band  into  the  court  for  which  they  are,  inal,  direct  and  cross  interrogatories.     (Signed) 


taken,  or  sball,  together  with  a  certificate  of 
the  reasons  of  tlieir  being  taken,  and  of  the 
notice,  if  any,  given  to  the  adverse  party,  be 
by  the  magistrate  sealed  ap  and  directed  to 
the  court,  and  remain  nnder  his  seal  until  open- 
ed io  court.  It  must  be  admitted  that  the 
deposition  of  Underwood  was  not  taken  in  con- 
formity with  these  regulations.  It  does  not 
appear  that  the  witness  was  sworn  to  testify 
the  whole  truth.  Nor  does  it  appear  that  there 
was  any  certificate  of  the  reasons  why  the  dep- 
osition was  taken.  In  addition  to  this,  it  was 
taken  before  a  township  justice,  and  not  by 
any  magistrate  described  in  the  act  of  Con- 
gress. But  it  is  obvious  that  all  the  provisions 
made  in  the  statute  respecting  notice  to  the 
adverse  party,  the  oath  of  the  witness,  the  rea- 
sons for  taking  the  deposition,  and  the  rank  or 
character  of  the  magistrate  authorized  to  take 
it,  were  introduced  for  the  protection  of  the 
party  against  whom  the  testimony  of  the  wit- 
ness is  intended  to  be  used.  It  is  not  to  be 
doubted  that  he  may  waive  them.  A  party 
may  waive  any  provision,  either  of  a  contract 
or  of  a  statute,  intended  for  his  benefit.  If, 
therefore,  it  appears  that  the  plaintiff  in  error 
did  waive  bis  rights  under  the  act  of  Congress 
—if  he  did  practically  consent  that  tbe  deposi- 
tion should  be  t<ken  and  returned  to  the  court 
as  it  was — and  if  by  his  waiver  he  has  misled 
his  antagonist— if  he  refrained  from  making  ob- 
jections known  to  him,  at  a  time  when  tbey 
night  have  been  removed,  and  until  after  the 
possibility  of  such  removal  had  ceased,  he  ought 
not  to  be  permitted  to  raise  the  objections  at 
an.  If  he  may,  he  is  allowed  to  avail  himself 
of  what  is  substantially  a  fraud.  Parties  to 
suits  at  law  may  assert  their  rights  to  the  full- 
est extent;  but  neither  a  plaintiff  nor  a  de- 
fendant is  at  lll>erty  to  deceive,  either  actively 
or  passively,  his  adversary,  and  a  court  whose 
province  it  is  to  administer  justice,  will  take 
care  that  on  the  trial  of  every  cause  neither 
party  shall  reap  any  advantage  from  his  own 
fraud." 

In  the  later  case  of  Howard  et  al.  v.  Stil- 
weU  and  Bierce  Mfg.  Co.,  130  U.  S.  199,  U 
Sup.  Ot  600,  35  L.  EXi.  147,  it  la  said : 

"The  points  made  against  the  deposition  of 
Odell  by  counsel  for  plaintiffs  in  error  are,  that 
it  was  not  taken  under  any  provision  of  the 
Bevised  Statutes  of  the  United  States,  and  that 
section  914,  Revised  Statutes,  relating  to  the 
adoption  by  the  federal  conrts  of  the  forms  and 
modes  of  proceeding  in  civil  causes  in  the  state 
courts,  has  no  application  to  the  present  in- 
quiry. It  will  be  observed  that  these  points 
do  not  relate  to  the  competency  of  the  witness 
whose  deposition  was  taken,  or  to  the  admissi- 
bility of  the  evidence  given  in  it,  but  are  based 
solely  on  objections  as  to  the  form  of  the  com- 
mission  and  the  manner  of  taking  the  deposi- 
tion. The  record  shows  that  the  cause  was  at 
issue  May  20,  1886.  The  commission  to  take 
the  deposition  of  the  witness  Odell  was  signed 
January  4,  1887.  Notice  of  the  issuing  of  the 
ciHnmission  was  served  on  the  defendants,  and 


they  filed  cross-Interrogatories  In  the  premises, 
at  the  same  time  making  the  following  waiver: 
'We  waive  copy  of  interrogatories  and  con- 
sent that  commission  may  issue  upon  the  orig- 


Lindsley  &  McCormick,  Atty's  for  Defendants.' 
As  already  stated,  the  deposition  was  filed  in 
the  ease  (m  the  22d  of  January,  1887,  and 
opened,  at  the  request  of  the  attorney  for  the 
plaintiff,  on  the  6th  of  February,  following. 
The  motion  to  suppress  the  deposition  was  not 
made  until  the  8tb  of  February,  when  the  case 
came  on  for  triaL  In  our  opinion,  the  motion 
in  this  instance  was  too  late.  The  counsel  for 
defendants,  by  waiving  copy  of  the  interroga- 
tories, when  notice  of  them  was  served  upon 
them,  and  consenting  to  the  issue  of  the  com- 
mission, and  practically  uniting  with  plaintiff's 
counsel  in  executing  it,  by  ad^ng  their  own 
cross-interrogatories,  and  withholding  the  ob- 
jections until  after  the  trial  had  begun,  must 
be  considered  as  having  waived  such  objec- 
tions." 

See,  also,  Rldi  v.  Lambert,  12  How.  847, 
13  U  £d.  1017 ;  Sheibley  v.  Aahton,  130  Iowa,. 
196,  106  N.  W.  618;  DeUsle  v.  McGllllvary, 
24  Mo.  App.  680;  Homberger  v.  Alexander, 
11  Utah,  363,  40  Pac.  260;  Com.  v.  Stone, 
Thacber,  Cr.  Cas.  (Mass.)  604. 

The  doctrine  of  waiver  is  applicable  here. 
The  trial  court  erred  to  the  prejudice  of 
these  defendants  In  supinressing  the  deposi- 
tions as  a  whole  nipon  objections  made  to 
them  for  the  first  time  when  the  defendants 
offered  them  In  evidence. 

In  justice  to  the  county  attorney,  it  should 
be  stated  in  this  opinion  that  he  made  no  oti- 
jection  at  the  trial  to  the  introduction  of  the 
depositions  offered  on  behalf  of  the  defend- 
ant, and  taken  according  to  the  terms  of  the 
stipulations  entered  into  between  him  and 
counsel  for  the  defendants.  The  objections 
urged  to  the  admission  of  the  depositions  in 
evidence  came  from  counsel  privately  em- 
ployed to  assist  in  the  prosecution. 

It  is  further  contended  that  the  evidence 
Is  Insufficient  as  to  eo-dx  of  the  defendants  to 
sustain  the  conviction. 

With  this  contention  the  court  cannot 
agree.  The  evidence  against  the  defendant 
Earl  Blanchard  is  sufficient,  but  if,  upon  a 
retrial  of  this  case,  the  state  is  unable  to 
produce  additional  evidence  against  the  de- 
fendant Mrs.  Earl  Blanchard,  the  prosecution 
as  to  her  ought  in  justice  to  be  dismissed. 
We  discover  no  evidence  against  her  suffi- 
cient to  authorize  her  conviction  as  an  ac- 
complice in  the  killing  of  Strieker. 

For  reasons  stated,  the  conviction  as  to 
each  defendant  is  set  aside,  and  the  cause  re- 
manded to  the  district  court  of  Ottawa  coun- 
ty for  another  trial,  and  the  warden  of  the 
state  penitentiary  is  directed  to  surrender 
the  defendants  Earl  Blanchard  and  Mrs.  Earl 
Blanchard  to  the  sheriff  of  Ottawa  county 
upon  proper  demand. 

DOYLE,  P.  J.,  and  BESSEIT,  J.,  concur. 
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VANN  V.  STATE.     (No.  A^738.) 

(Criminal  Court  of  Appeals  of  OUalioma. 
May  29,  1922.) 

(ByUahut  hy  the  Court.) 

1.  Forgery  «=>44(i/2)— Evidence  not  showing 
tlist  aocuted  committed  or  aided  the  forgery, 
bat  that  he  conspired  to  obtain  Ite  prooeettst 
Intuffloient 

Where  a  criminal  (tatute  defines  tEe  crime 
of  "forgery"  as  the  doing  of  some  particular 
a(ft  or  acts,  the  accused  will  be  held  amenable 
for  the  doing  of  only  such  acts  as  come  proper- 
ly within  the  definition;  and  where  the  evi- 
dence fails  to  show  that  the  accused  commit- 
ted the  forgery,  or  aided  or  abetted  in  its  com- 
miesion,  but  shows  that  Uie  accused,  after  the 
forgery  was  complete,  conspired  with  the  for- 
ger and  others  to  obtain  the  proceeds  of  the 
forgery,  the  accused  will  not  be  held  amenable 
for  the  original  offense. 

2.  Forgery  «=>2I— Party  not  oommltting  or 
aiding  In  commission  of  forgery,  but  oonsplr- 
ing  to  obtain  proceeds  thereof.  Is  aooessory 
after  fact. 

Under  such  circumstances,  under  our  stat- 
ute, he  is  an  accessory  (after  the  fact)  only, 
and  cannot  l>e  prosecuted  as  a  principal,  jointly 
or  separately,  for  the  original  forgery. 

Appeal  from  District  Oonrt,  Muskogee 
County;    Benjamin  B.  Wheeler,  Judge. 

Billy  Vann  was  convicted  of  forgery  In 
tbe  first  degree  and  sentenced  to  seven  years' 
imprisonment  In  the  state  penitentiary,  and 
lie  appeals.    Reversed. 

Oavln  &  Porter,  of  Muskogee,  for  plain- 
tiir  in  error. 

a  P.  FreeUng,  Atty.  Gen.,  and  W.  a  Hall. 
Asst  Atty.  Gen.,  for  the  State. 

BESSBY,  J.  BUly  Vann,  in  this  opinion 
referred  to  as  the  defendant,  was.  Jointly 
with  W.  A.  Rentie,  Tom  Peters,  Freddie 
Bentla,  Roy  Rentie,  and  Rebecca  Mays, 
charged  with  the  crime  of  forgery  in  the 
Urst  degree,  by  Information  filed  on  June 
17,  1918.  This  prosecution  grew  out  of  a 
conspiracy  entered  into  between  W.  A. 
Rentie,  Freddie  and  Roy  Rentie,  Rebecca 
Mays,  and  Tom  Peters  to  have  Rebecca  Mays, 
a  young  negro  girl,  impersonate  one  Katie 
Thompson,  a  Creek  freedman  allottee  of  land. 
It  was  agreed  that  Rebecca  Mays  should 
sign,  execute,  and  acknowledge  a  deed  to 
80  acres  of  the  Katie  Thompson  allotment, 
and  that  these  conspirators  should  collect 
the  pnrchase  money,  to  be  divided  among 
themselves  for  their  own  use  and  benefit. 
Pursuant  to  this  conspiracy,  Rebecca  Mays 
represented  to  J.  A.  Evans,  agent  for  J.  C. 
Smith,  that  she  was  Katie  Thompson  and 
pretended  to  sell  this  particular  80  acres  of 
land  to  Smith,  Impersonating  Katie  Thomp- 
son and  signing  her  name  to  the  deed,  ac- 


Imowledging  its  execution  as  Katie  Thomp- 
son, and  receiving  therefor  a  part  of  tbe 
agreed  purchase  price  from  Evans.  The  bal- 
ance of  the  purchase  price,  al>out  |1,100,  was 
to  t>e  paid  so  soon  as  the  abstract  of  title  was 
examined  and  approved. 

After  the  forgery  of  this  deed  as  stated, 
on  the  18th  day  of  May,  and  after  the  deed 
had  been  delivered  and  recorded  on  the  20th 
day  of  May,  Evans,  the  agent  of  the  grantee 
named  in  the  deed,  not  being  satisfied  that 
the  grantor  was  Indeed  Katie  Thompson,  In- 
quired of  Billy  Vann,  this  defendant,  wheth- 
er he  knew  Katie  Thompson.  The  defendant 
stated  that  he  knew  Ned  Thompson  well  and 
knew  that  he  had  a  daughter.  The  evidence 
is  conflicting  as  to  whether  the  defendant 
knew  that  the  daughter's  name  was  Katie 
In  order  to  avoid  paying  tbe  lialance  of  the 
purchase  price  to  the  wrong  person,  on  the 
21st  day  of  May  Bvans  requested  the  defend- 
ant Vann  to  go  with  him  to  the  place  where 
Rebecca  Mays  was  staying  in  Muskogee,  for 
the  purpose  of  identifying  her  as  Katie 
Thompson.  Evans,  Fred  Rentie,  W.  A.  Ren- 
tie, Tom  Peters,  and  the  defendant  drove  to 
the  place  where  Rebecca  Mays  was,  and  tbe 
defendant  identified  her,  or  partially  identifl- 
ed  her,  as  being  Katie  Thompson.  There  Is 
evidence,  tending  to  show  that  ;fk>r  this 
identification  Vann  was  to  be  compensated 
by  payment  to  him  of  a  lurt  of  the  unpaid 
balance  of  tbe  purchase  price. 

Later,  upon  further  Investigation,  Evans 
ascertained  that  Rebecca  Mays  had  Imper- 
sonated Katie  Thompson,  and  be  thereupmi 
caused  the  arrest  of  all  tbe  parties  impli- 
cated in  the  conspiracy.  Fred  Rentie,  Roy 
Rentie,  and  Rebecca  Mays  pleaded  guilty 
to  the  information.  As  to  what  disposition 
was  made  of  the  charge  against  the  other 
defendants  does  not  appear  of  record  here. 
[1]  The  charging  part  of  tbe  information 
upon  Which  the  conviction  of  this  defendant 
was  based  recites  that  the  defendants,  nam- 
ing them,  did  on  tbe  17th  day  of  May,  1918, 
knowingly,  willfully,  unlawfully,  fraudulent- 
ly, falsely,  and  feloniously  make  and  forge  a 
certain  deed  and  instrument  in  writing,  tbe 
same  purporting  to  be  the  act  and  deed  of 
one  Katie  Thompson  and  purporting  to  con- 
vey the  rights  and  properties  of  the  said 
Katie  Thompson  in  the  land  described  there- 
in, with  the  unlawful  and  felonious  intent 
to  defraud  J.  O.  Smith. 

It  Is  urged  by  the  defendant  that  there 
la  no  testimony  in  this  record  indicating 
that  he  was  in  any  way  connected  with  the 
original  conspiracy  to  forge  this  instrument; 
and  that  he  had  nothing  whatever  to  do  with 
the  transaction  until  after  the  instrument 
was  forged,  delivered,  and  recorded;    and  that 

j  the  testimony  is  therefore  wholly  insufficient 
to  support  the  verdict  as  to  this  defendant, 

I  finding  him  guilty  of  forgery. 
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A  carefnl  examination  of  all  the  evidence 
SDnwrts  the  dalm  that  this  defendant  had 
nothing  whatever  to  do  with  thla  transac- 
tion until  after  the  deed  bad  been  forged, 
delivered,  and  recorded.  This  brings  us  to 
the  question  of  whether  the  defendant  can 
be  held  upon  a  charge  of  forgery  where  he 
participated  only  in  the  fraudulent  scheme 
to  procure  money  by  reason  of  a  forged 
deed,  after  the  deed  had  been  uttered,  de- 
livered, and  recorded  by  means  of  the  scheme 
perpetrated  by  the  original  conspirators. 

Section  2104,  R.  L.  1910,  is  as  follows : 

"AH  persons  concerned  in  the  commission  of 
crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  con- 
stituting the  offense,  or  aid  and  abet  in  its  com- 
mission, though  not  present  are  principals." 

Section  2105  defines  "accessories"  as  fol- 
lows: 

"AH  persons  who,  after  the  commission  of 
any  felony,  conceal  or  aid  the  offender,  with 
knowledge  that  he  has  committed  a  felony, 
and  with  Intent  that  he  may  avoid  or  escape 
from  arrest,  trial,  conviction,  or  punishment, 
are  accessouries." 

Section  2107  provides  for  the  punlshmrat 
of  accessories: 

"Except  in  cases  where  a  different  punish- 
ment is  prescribed  by  law,  an  accessory  to  a 
felony  is  punishable  by  imprisonment  in  the 
itate  penitentiary  not  exceeding  five  years,  or 
in  a  coanty  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  five  handred  dollars,  or  by 
both  such  fine  and  imprisonment." 

It  will  be  observed  that  this  defendant 
was  not  prosecuted  as  an  accessory,  but 
was  prosecuted  as  a  principal,  under  section 
2621,  R.  Li.  1910,  which  is.  In  part,  as  follows : 

"Any  person  who,  with  Intent  to  defrand, 
forges,  counterfeits  or^  falsely  alters: 

"First.  Any  will  or  codicil  of  real  or  per- 
sonal property,  or  any  deed  or  other  instru- 
ment being  or  purporting  to  be  the  act  of  an- 
other, by  which  any  right  or  interest  in  real 
property  is,  or  purports  to  be,  transferred, 
conveyed  or  in  any  way  changed  or  affected. 
•   •    • 

"Is  gnUty  of  forgery  in  the  first  degree." 

The  gist  of  the  offense  under  this  section 
of  the  statute  is  the  uttering  of  the  false  or 
forged  instrument,  coupled  with  the  intent 
to  defrand.  Actual  fraud  need  not  In  fact 
be  alleged  or  proved.  The  crime  is  complete 
■o  soon  as  the  false  or  forged  signature  Is 
made,  with  the  fraudulent  intent,  even 
thou^  that  intent  may  fail  of  realization. 
Arnold  ▼.  State,  16  Okl.  Cr.  R.  510,  178  Pac. 
897;  26  Corpus  Juris,  906,  907;  12  R.  0. 
L.  152. 

In  the  case  of  State  t.  lingafelter,  77 
Ohio,  523,  83  N.  E.  897,  it  was  held  that,  ac- 
cording to  the  Ohio  statutes  Qike  our  own), 
whoever  before  the  consummation  of  an  of- 
fense aids,  abets,  or  procures  another  to  com- 
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mit  the  offense,  may  be  prosecuted  and  pun- 
ished as  if  he  were  the  principal  offender; 
but  that,  where  one  is  indicted  and  placed  on 
trial  for  the  crime  of  forgery,  and  the  evi- 
dence fails  to  show  that  the  accused  com- 
mitted the  forgery  or  aided  and  abetted  in 
its  commission,  but  tends  to  prove  that  said 
offense  had  been  committed  by  another  and 
that  the  accused  person  performed  acts  in 
the  interest  of  the  forger  for  the  purpose  of 
covering  up  his  forgery  and  of  preventing 
his  detection  and  punishment,  such  person 
cannot  be  convicted  of  the  forgery.  We  see 
no  distinction  in  the  application  of  the 
principle  under  consideration  where  a  for- 
gery is  committed  by  a  number  of  persons 
acting  together  and  where  the  forgery  was 
committed  by  one  acting  alone.  If  Rebecca 
Mays,  acting  alone,  had  committed  and  con- 
summated this  forgery,  clearly  a  subsequent 
conspiracy  formed  at  a  later  day  with  Billy 
Vann  to  divide  the  benefits  of  the  forgery 
would  not  have  made  him  a  party  to  the 
forgery. 

Now,  if  the  defendant  and  original  con- 
qiirators  had  been  charged  with  the  crime 
of  false  pretense  or  with  criminal  conspir- 
acy, any  person  joining  in,  aiding  and  abet- 
ting in  the  unlawful  enterprise  before  its 
consummation  would  be  guilty  as  a  principal ; 
but  this  rule  of  law  cannot  be  invoiced  where 
the  crime  charged  is  one  that  has  been  fully 
consummated  and  the  criminal  object  of 
the  conspiracy  to  commit  the  crime  charged 
is  at  an  end  before  the  defendant  is  in  any 
way  implicated  in  the  enterprise,  or  has  any 
knowledge  of  it ;  any  person  who  thereafter 
seeks  to  profit  by  reason  of  the  unlawful 
enterprise  is  guilty,  if  at  all,  of  some  other 
offense.    State  v.  Lingafelter,  supra. 

If  there  are  two  or  more  independ^it 
felonious  conspiracies  entered  into  by  some 
of  the  parties,  the  participants  in  either 
will  be  held  for  the  results  of  only  the  con- 
spiracy in  which  he  may  have  participated, 
and  will  not  be  held  accountable  for  another 
conspiracy  with  which  he  was  not  connectied, 
although  some  of  the  parties  took  part  in 
both   conspiracies. 

Under  our  statute  above  quoted,  section 
2104,  R.  L.  1910,  making  accessories  before 
the  fact  principals,  there  are  two  things 
that  must  concur  in  order  to  Justify  the  coa- 
viction  of  one  as  an  accessory  before  the 
fact:  First,  he  must  have  advised  or  urged 
the  parties,  or  in  some  way  aided  them  to 
commit  the  offense,  although  not  present 
when  the  offense  was  committed;  second, 
the  crime  must  have  actually  been  committed 
by  the  principal. 

[2]  All  persons  who,  after  the  commission 
of  the  felony,  conceal  or  aid  the  offender, 
are  accessories.  From  this  it  will  be  seen 
that  an  accessory  after  the  fkct,  the  only 
kind  known  under  our  law,  is  not  an  ac- 
complice nor  a  coconspirator.    One  indicted 
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for  the  crime  of  robbery  as  a  iwlndpal  can- 
not be  convicted  of  the  offense  charged  in 
the  indictment  if  the  evidence  shows  tliat  he 
was  only  an  accessory  after  the  fact  People 
y.  Gassaway,  28  Oal.  405;  Bradley  v.  State, 
2  Ga.  App.  622,  68  S.  E.  1064;  People  v. 
Cihadwlck,  7  Utah,  134,  25  Pac.  737. 

There  Is  an  Important  and  material  dif- 
ference between  an  accessory  before  the  fact, 
in  oar  state  a  principal,  and  an  accessory 
after  the  fact  If  the  accused  is  fonnd 
guilty  as  an  accessory  to  the  crime  before  its 
commission,  he  may  be  punished  as  a  prin- 
cipal; bat,  if  a  person  l>e  fonnd  ^llty  as  an 
accessory  after  the  fact,  the  statute  pro- 
vides another  procedure  and  penalty.  State 
V.  PhUIips,  18  S.  D.  1,  98  N.  W.  171,  6  Ann. 
Gas.  761,  and  notes;  State  ▼.  Umble,  116 
Mo.  452,  22  S.  W.  878;  Wharton's  Ckim. 
Evidence,  i  440;   1  B.  O.  L.  14& 

Where  a  criminal  statute  by  express  terms 
d^nes  a  crime  as  the  doing  of  some  partic- 
ular act,  the  accused  VlU  be  held  amenable 
for  the  dcdng  of  only  such  acta  as  come  prop- 
erly within  the  definition.  An  accessory, 
under  our  statutes,  is  not  so  connected  with 
the  crime,  and  is  only  connected  with  the 
offender  and  his  interests  after  the  offender 
has  committed  the  original  offense.  Acces- 
sories therefore  cannot  be  guilty  of  the  com- 
mission of  the  main  offense.  State  v.  Strong, 
52  Tex.  Or.  R.  183,  106  8.  W.  785. 

In  this  case  there  is  nothing  in  the  rec> 
ord  to  show  that  tliis  deftmdant  had  any- 
thing to  do  with  or  liad  any  knowledge  of 
the  execution  bt  the  forged  deed  or  of  the 
scheme  to  forge  eradi  instrument  prior  to  its 
execution,  acknowledgmenfi,  and  delivery. 
He  became  implicated  in  the  affairs  of  these 
conspirators  after  the  deed  was  ddivered 
and  recorded,  by  forming  and  entering  Into 
another  conspiracy  with  those  implicated  in 
the  forgery,  whereby  they  were  to  procure 
the  balance  of  the  purchase  price  of  the  land. 
By  his  conduct  in  confirming  tbe  statements 
of  those  concerned  in  the  forgery, '  to  tbe 
effect  that  Rebecca  Mays  was  in  fact  Katie 
Thcnnpson,  he  secured  a  further  payment  on 
the  purchase  price  of  the  land,  and  the  con- 
spirators expected  thereby  to  procure  the 
entire  balance  of  such  purchase  price. 

The  defendant  was  not  charged  as  an  ac- 
cessory after  the  fact  or  with  criminal  con- 
spiracy to  defraud,  as  principal.  He  was 
charged  with  forgery  in  the  first  degree. 
The  evidence  and  the  instructions  of  the 
court  related  to  that  offense  alone.  Tiie 
court  instructed  the  Jury,  in  part,  as  follows : 

"Any  person  who,  with  intent  to  defraud, 
forges,  counterfeita,  or  falsely  alters  any  deed 
or  other  instrument  parporting  to  be  the  act 
of  another,  by  which  any  right  or  interest  in 
real  property  is,  or  purports  to  be,  transferred, 
conveyed,  or  in  any  way  changed  or  affected,  is 
giillty  of  forgery  in  the  first  degree." 


To  tbe  same  effect  are  Om  allegaiionB  In 
tbe  Information.  It  follows,  therefore,  that 
l>efore  this  defoidant  can  be  held  for  for- 
gery he  must  in  some  way  l>e  shown  to  have 
l>een  culpably  implicated  in  the  forgery  or 
the  ccmspiracy  to  perpetrate  tbe  forgery  be- 
fore it  was  consummated.  An  independent 
crime  or  conspiracy  to  profit  by  the  forgery 
after  its  consummation  will  not  relate  bade 
to  the  original  conspiracy,  so  as  to  make 
him  a  principal  as  an  aider  or  abettor. 

We  conclude,  therefore,  that  the  defendant, 
Billy  Yann,  was  not  guilty  of  the  crime  of 
forgery  by  aiding  and  abetting  those  Im- 
plicated in  this  forgery,  for  the  simple  rea- 
son tliat  he  did  not  Join  in  or  aid  in  that 
transaction.  The  evidence  does  disdose  a 
culpable  and  felonious  intent  to  defraud,  for 
which  he  should  have  been  prosecuted  in  an 
appropriate  separate  action.  For  the  rea- 
sons stated,  the  other  errors  nrgdl  by  tbe 
defendant  need  not  be  noticed. 

The  cause  is  reversed  and  remanded  for 
further  action  not  inconsistent  with  this 
(qpinlon. 

DOYLE,  P.  3n  and  MATSON.  jr„  concur. 


HOLLINGSHEAD  V.  STATE.    (No.  A-3831.) 

(Criminal  (^nrt  of  Appeals  of  Oklahoma. 

May  8,  1922.    Rehearing  Denied  Jane  7, 

1922.) 

(Byttahtu  hv  the  Oourt.) 

1.  Criminal  law  «=>423(l)— Daoiaraitlons  of 
ooBsplrators  toiichino  oonsplracy  asd  before 
Its  oonsummatlon  or  its  abandonmeat  are 
competent  against  oooonsplrator. 

After  a  conspiracy  is  shown  to  exist  all 
acts  of  the  conspirators  in  furtherance  of  tbe 
conspiracy,  and  all  dedarations  of  the  con- 
spirators, or  any  of  them,  touching  npon  the 
subject  of  the  conspiracy  liefore  tbe  object  of 
the  conspiracy  is  consummated  or  its  purposes 
abandoned,  are  competent  against  the  one  on 
trial. 

2.  Criminal  law  «=9372(5)— Where  oensplraey 
exists  evidenoe  of  thefts  preceding  the  par* 
tloular  theft  held  admlssibla. 

Where  there  is  a  conspiracy  to  perpetrate 
a  series  of  systematic  thefts,  and  the  thefts 
are  consummated  pursuant  to  the  conspiracy, 
and  the  accused  is  prosecuted  for  one  particu- 
lar theft  of  the  series,  evidence  of  the  thefts 
preceding  the  particular  theft,  as  well  as  of 
those  following,  so  long  as  tbe  conspiracy  con- 
tinues, are  competent  to  explain  motive,  in- 
tent, a  common  scheme  or  plan,  eluddating  the 
drcumstances  of  the  particular  crime  diarged. 

3.  Criminal  law  ^=3424(6)— Tsstlmony  of  In- 
dependent theft  not  part  of  conspiracy  Is  !■• 
admissible. 

Testimony  concerning  an  independent  theft 
of  an  automobile  committed  by  a  coconspirator 
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and  trading  secondhand  antomobUea.  Hol- 
Ungshead'a  duties  were  to  repair  and  care 
for  these  cars,  make  trips  to  this  oil  lease 
and  elsewhere,  and  do  such  other  mlscellanr 
eons  work  as  Blasdell  might  require. 

Oscar  Sams,  as  chief  witness  for  the  state, 
testified  that  in  the  month. of  May,  1018,  he 
and  defendant  HoUingshead  met  on  the 
streets  of  Enid  and  there  had  some  conver- 


for  the  purpose  et  fleeing  from  Jnatiee  or  for 
bis  own  use,  mot  a  part  of  the  conspiracy,  ia 
inadmiMlble. 

4.  CrtailMl  law  «3»Si  i  (2)— Aooompliee'a  tettl- 

moay  Bast  be  oorroborated  In  a  way  to  eon- 

■aet  dafeadant  with  the  offease. 
The  testimony  of  an  accomplice,  to  sustain 
a  conviction,  need  not  be  corroborated  in  every 

particolar  in  detail.    The  rule  is  that  the  tes- 

timony  of  an  accomplice  must  be  corroborated   gation  about  a  new  Ford  car  "parked  near  by 


by  «ach  other  evidence  of  material  parts  of  his 
testimony  as  will  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense. 

B.  Crlmlaal  law  «s9l  169(7)— Evldanoe  of  lade< 
pendeat  thaft  by  cooonsplrator  held  not  preju- 
dlclaU 
The   evidence  concerning  an  alleged  inde- 
pendent  theft   by    a   coconspirator   ezamioed, 
sad  kM  not  prejndidal. 

Appeal  from  District  Court,  Oarfldd 
County;   Jamea  B.  Culllson,  Judge. 

J.  V.  Eolllngshead  was  convicted  of  the 
larcmy  of  an  automobile  and  aentenced  to 
a  term  of  15  years  in  the  state  penitentiary, 
and  he  appeals.    Affirmed. 

H.  J.  Storgla,  of  Enid,  tot  plaintiff  In  er- 
ror. 

Gea  F.  Short,  Atty.  Gen.,  and  R.  B.  Wood. 
Asst  Atty.  Gen.,  for  the  State. 

BESSBT,  J.  J.  V.  HoIUngaheed,  plaintiff 
In  OTor,  In  this  opinion  referred  to  as  the 
defendant,  was  on  January  15,  1920,  in  the 
district  coort  of  Garfield  county  convicted  of 
the  larceny  of  a  Bulck  automobile  on  July 
8,  1919,  and  by  the  Judgment  of  the  court 
rendered  on  the  verdict,  February  15,  1920, 
bis  punishment  was  fixed  at  confinement  in 
the  state  penitentiary  at  McAIester  foi  a 
term  of  16  years.  After  the  overruling  of  a 
motion  for  a  new  trial  the  defendant  ap- 
peala 

The  outstanding  facts  gleaned  from  tbla 
record  tend  to  show  that  C.  O.  Blasdell,  W. 
W.  Garrett,  Qnlncy  Eygar,  the  defendant, 
HoUingshead,  and-  state's  witness  O.  R. 
Sams,  during  the  summer  of  1919  were  im- 
plicated in  the  theft  of  a  large  number  of 
aatomobllea,  their  bases  of  operati<»  being 
•t  Enid.  Okl.,  and  Kansas  Oity,  Mo.  Oscar 
Bams  was  a  married  man  of  about  25  years 
of  age,  a  farmer  who  for  several  years  lived 
on  a  farm  near  the  eastern  line  of  Garfield 
oonnty.  The  defendant  HoUingshead,  for^ 
merly  lived  on  a  farm  near  Eayward,  in  the 
eastern  portion  of  the  same  county.  Prior 
to  the  summer  of  1910  these  two  had  known 
each  other  for  some  four  or  five  yeara.  In 
February,  1019,  defendant,  HoUingshead, 
waa  employed  by  Blasdell  as  an  automobile 
medtanic.  Blasdell  at  this  time  had  an  in- 
terest In  an  oil  lease  some  distance  from 
Enid,  where  he  had  an  office.  He  was  also 
engaged  in  selling  oil  stock  and  in  buying 


in  the  atreet,  and  that  in  the  course  of  this 
conversation  HoUingshead  told  him  that  If 
he  would  bring  in  Ford  cars  of  that  char- 
acter and  put  them  in  BlasdeU's  barn  he  or 
BlasdeU  would  pay  Sams  $125  for  each  car 
so  delivered;  that  Sams  flnaUy  agreed  to 
this  proposition,  and,  pursuant  to  the  ar- 
rangement, wait  to  the  town  of  Garber  and 
stole  a  practically  new  Ford  car  belonging 
to  a  Mr.  LesUe.  He  brought  this  car  to 
Enid,  where  HoUingshead  was  waiting  for 
him,  and  they  together  put  the  car  in  Blas- 
deU'a  garage.  A  short  time  thereafter  Blas- 
ddl  sold  this  car  to  a  Mr.  BofT,  a  farmer 
near  Garber.  In  the  meantime  the  number 
on  the  engine  block  had  been  filed  off  and 
dianged.  Later  the  car  was  recovered  from 
Hoff  and  restored  to  the  owner. 

Thereafter  numerous  cars  were  stolen  by 
Sams  at  various  times  and  places  and  de- 
Uvered  to  BlasdeU  at  this  l>am  or  garage,  or 
at  the  barn  of  V.  W.  Garrett,  if  BlasdeU's 
bam  did  not  have  room  for  them.  In  near- 
ly every  instance  the  numbers  on  the  engine 
block  were  filed  off  and  other  numbers  sub- 
stituted. This  process  was  termed  "vacci- 
nation" by  the  conspirators.  Later  on  it 
was  agreed  by  Sams,  HoUingshead,  and 
BlasdeU  that  Sams  should  procure  better  and 
higher  priced  cars,  and  the  base  of  delivery 
and  distribution  was  changed  from  Enid  to 
Kansas  City. 

The  particular  car  here  in  question,  being 
a  Bulck  car  belonging  to  a  Mr.  Gannon,  of 
Enid,  was  stolen  by  Sams  from  the  streets  of 
Enid  and  immediately  driven  by  him  to  Kan- 
sas City,  where  he  arrived  about  noon  on 
July  9th  and  placed  the  car  in  the  Cook  & 
Nelson  Garage,  pursuant  to  a  previous  un- 
derstanding with  Blasdell.  At  this  time 
both  HoUingshead  and  BlasdeU  were  in 
Kansas  City,  and  on  the  afternoon  of  July 
9th  defendant,  HoUingshead,  Blasdell,  Sams, 
and  one  "Blackie"  Jones  took  this  car  from 
the  garage  out  into  the  country  and  changed 
the  engine  number  and  the  car  number  with 
tools  and  dies  which  they  had  taken  with 
them  for  that  purpose.  This  car  was  sold 
by  BlasdeU  to  S.  Hermans,  a  tailor  in  Kan- 
sas City,  on  July  10th,  and  was  later  recov- 
ered from  him  by  Gannon,  the  owner. 

It  would  extend  this  record  tmnecessarily 
to  relate  in  detaQ  the  drcurastances  of  the 
theft  of  each  of  the  12  or  16  cars  which  were 
stolen,   handled,  'tod  recovered   during  the 
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montbs  of  June  and  July.  1010.  Over  the 
ob]ectl<»>s  of  the  defendant,  Sams  was  per- 
mitted to  testify  to  tile  theft  of  another  car 
on  July  14th,  several  days  subsequent  to  the 
theft  of  the  Bulck  car  here  In  question. 
This  car  was  also  put  in  the  Blasdell  Ga- 
rage, and  on  the  15th  he  put  yet  another 
stolen  car  In  this  garage.  These  cars  were 
both  sold  and  recovered  later.  After  the 
recovery  of  some  of  the  stolen  cars  sold  by 
Blasdell,  Blasdell  was  arrested  In  Kansas 
City  and  brought  back  to  Enid  on  July  22d, 
charged  with  automobile  theft. 

The  testimony  of  Sams,  a  confessed  ac- 
complice in  this  conspiracy  to  steal  automo- 
biles, was  corroborated  in  many  details  by 
the  admissions  of  defendant,  Holllngshead, 
Blasdell,  and  by  the  testimony  of  disinter- 
ested witnesses,  some  of  which  were  as  fol- 
lows: 

Mrs.  H.  8.  Cook,  wife  of  one  of  the  pro- 
prietors of  the  Cook  A  Nelson  Garage  in 
Kansas  City,  testified  that  Blasdell  and  Hol- 
llngshead were  together  a  number  of  times 
at  the  garage  about  the  9th  and  10th  of  July, 
1010.  She  identified  Sams  as  the  man  who 
brought  in  one  or  two  cars  which  were  aft- 
erwards shown  to  be  stolen  property,  one  of 
these  cars  being  the  Buick  here  in  question. 
She  identified  a  check  or  ticket  made  out  by 
her  and  placed  on  this  particular  Buick  car, 
showing  the  date  of  its  reception  and  the 
hour  at  which  it  was  taken  out  and  the  hour 
when  returned,  with  the  notation  on  the 
card,  "Blasdell  Bulck;"  that  BUsdeU  had 
told  her  that  he  was  looking  for  some  cars  in, 
which  he  claimed  he  was  getting  in  trades. 

Harry  Doyle,  a  police  sergeant  at  Kansas 
City,  testified  that  Blasdell  when  arrested 
had  a  grip  with  dies  in  It,  such  as  were  used 
in  stamping  numbers  on  automobile  engine 
blocks.  In  this  he  was  corroborated  by  Po- 
liceman Allen,  of  the  Kansas  City  police 
force,  who  testified  further  that  these  dies 
fitted  exactly  the  changed  numbers  on  the 
engine  and  on  the  frame  of  the  Buick  car 
(n  question. 

A  part  of  the  register  of  the  Kupper  Ho- 
tel in  Kansas  City,  beginning  with  the  date 
of  July  1,  1910,  and  extending  to  July  15th, 
was  introduced  In  evidence,  showing  the 
uames  of  Blasdell,  Kygar,  O.  R.  Sams  and 
"Slim  Hollingsworth"  as  being  registered 
there  on  the  dates  on  which  Saras  testified  to 
pieeting  these  men  In  Kansas  City. 
,  With  reference  to  transactions  at  Enid,  G. 
M.  Bellalres,  a  deputy  sheriff  for  Garfield 
county,  testified  that  he  found  a  stolen  car 
in  Blasdell's  garage,  that  when  he  found  It 
the  numbers  on  the  car  had  not  been  chang- 
ed, and  that  during  the  time  he  was  return- 
ing to  tovm  to  get  another  driver  for  his  car 
.the  stolen  car  disappeared  from  the  garage. 
.This  was  one  of  the  cars  Sams  testified  to 
.having  taken,  and  the  car  was  afterwards 
found  on  the  streets  of  Enid,  Identified,  and 
recovered  by  the  owner. 


Defendant,  Holllngshead,  admitted  that  he 
was  working  for  Blasdell  from  February  un- 
til July  17,  1919;  that  he  was  employed  to 
do  any  work  needed  on  Blasdell's  cars ;  that 
at  this  time  Blasdell  was  engaged  in  han- 
dling secondhand  cars ;  that  he  went  to  Kan- 
sas City  on  the  evening  of  July  7th  to  drive 
back  a  Dodge  roadster  for  Blasdell;  that 
Kygar  went  with  him  to  drive  down  a  Cad- 
illac roadster  from  some  point  in  Nebraska. 
Defendant  admitted  sleeping  at  the  Kupper 
Hotel  the  night  of  July  8th,  as  shown  by  the 
register.  Defendant  admitted  getting  a  car 
out  of  Blasdell's  bam  in  Enid,  in  Blasdell's 
absence,  and  selling  it  on  the  authority  of  a 
long-distance  telephone  call  from  some  an> 
Icnown  party.  He  admitted  that  this  car 
had  afterwards  been  identified  as  stolen 
property,  and  that  be  and  Blasdell  had  been 
sued  Jointly  for  the  recovery  of  the  purchase 
price  of  this  and  other  stolen  cars.  He  al- 
so admitted  that  he  was  familiar  with  the 
use  of  dies  to  change  numbers  on  engine 
blocks,  and  that  he  had  made  a  number  of 
such  dianges  on  cars  not  mentioned  in  Sams' 
testimony. 

C.  C.  Blasdell,  as  a  witness  for  the  de- 
fendant, admitted  receiving  In  Kansas  City 
both  the  Buick  car  here  in  question  and  a 
Cadillac  car  which  Sams  testified  to  having 
stolen  in  Enid.  He  stated,  however,  that  he 
purchased  these  cars,  or  traded  oil  stock  for 
them,  from  two  individuals,  Mullens  and 
Ward,  neither  of  whom  were  produced  In 
court.  He  admitted  telling  Mrs.  Cook  at  the 
garage  in  Kansas  City  tliat  he  was  expect- 
ing some  cars  in.  He  also  admitted  that  a 
number  of  cars  which  he  sold  to  various  per- 
sons were  subsequently  recovered  by  the 
owners  as  stolen  cars,  and  that  he  had  been 
sued  in  a  number  of  Instances  for  the  pur- 
chase price  of  sudi  cars. 

A  further  recital  of  corroborating  testi- 
mony seems  unnecessary.  Sams'  testimony, 
on  the  whole,  was  amply  corroborated,  show- 
ing that  a  conspiracy  existed  among  Sams, 
Holllngshead,  Blasdell,  and  others  to  syste- 
matically steal  and  dispose  of  stolen  cars. 

There  was  testimony  admitted  concerning 
the  theft  of  another  Buick  car  by  Sams  aft- 
er the  arrest  of  Blasdell,  about  August  1st. 
This  car  may  have  been  stolen  by  Sams  for 
his  own  use  and  benefit,  and  not  In  further- 
ance of  his  previous  conspiracy  with  Hol- 
llngshead and  Blasdell.  At  this  time  Sams 
knew  that  Blasdell  was  In  trouble  about  stol- 
en cars,  and  Sams  possibly  stole  this  last 
car  In  order  to  make  his  escape  to  Colorado, 
where  he  went  with  the  car — maybe  for  a 
much-needed  rest  and  for  recreation  after 
his  strenuous  operations  of  the  month  pre- 
vious. On  the  other  hand,  there  was  some 
reason  to  believe  that  he  took  this  car  with 
the  Intention  of  returning  so  soon  as  it  was 
safe  to  do  so  and  resume  his  operations  wltif 
the  defendant  and  Blasdell.  .    . 

{1-8]  It  is  earnestly  contended  by  counsel 
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for  defendant  that  all  of  the  evidence  con- 
cerning the  theft  of  the  cars  taken  subse- 
queut  to  the  date  of  the  alleged  theft  of  the 
Buick  car  charged  In  the  information,  and 
particularly  concerning  the  theft  of  this  last 
car  In  which  Sams  made  his  trip  to  Colora- 
do, was  concerning  independent  thefts,  not 
connected  with  the  conspiracy,  and  that  the 
reception  of  this  testimony  was  highly  prej- 
udicial to  the  rights  of  the  defendant 

There  is  nothing  shown  in  evidence  defi- 
nitely Indicating  just  when  the  operations  of 
this  conspiracy  ended  or  were  to  end.  This 
was  not  a  conspiracy  to  steal  merely  this 
particular  Buick  car  here  in  question ;  It  was 
a  conspiracy  to  steal  as  many  cars  as  could 
be  safely  stolen,  and  there  was  no  time  fixed 
aa  to  when  the  Joint  enterprise  should  end. 
Sams  testified  that  after  Blasdell  got  into 
trouble  he  told  Sams  to  go  ahead  and  get 
other  cars  as  he  had  been  doing,  but  to  do 
80  under  circumstances  indicating  that  Blas- 
ddl  was  the  victim  of  a  frame-up.  We  think 
the  evidence,  in  connection  with  all  the  sur- 
rounding circumstances,  was  sufficient  to  In- 
dicate that  this  conspiracy  had  not  ended, 
and  that  the  evidence  of  the  theft  of  this 
last  car  may  have  been  admissible  on  this 
theory. 

We  do  not  Intend  to  depart  from  the  pre- 
viously announced  rule  of  this  and  other 
courts  tliat  acts  done  by  a  coconspirator, 
after  the  object  of  the  conspiracy  has  been 
accomplished,  are  inadmissible  in  evidence 
against  other  coconspirators,  unless  the  acts 
are  so  closely  connected  with  the  accomplish- 
ment of  the  object  as  to  be  explanatory  of 
the  common  purpose.  Koontz  v.  State,  10 
OkL  Cr.  563,  139  Pac.  842,  Ann.  Caa.  1816A, 
689:  Splee  ▼.  People,  122  111.  1,  12  N.  R  865, 
17  X.  E.  898,  3  Am.  St.  Rep.  320,  notes  487; 
12  0.  J.  "Conspiracy,"  {§  228-230. 

Without  deciding  whether  this  evidence 
was  admissible  or  not,  we  think  that  under 
fbe  circumstances  here  its  reception  was  not 
prejudicial  to  the  defendant.  Among  other 
reflHons.  we  are  justified  in  this  conclusion 
by  the  fact  that  In  a  companion  case,  being 
case  No.  A-3790.  Hollingshead  v.  State,  207 
Pac.  108,  Just  decided,  but  not  yet  officially, 
reported,  this  same  defendant  was  tried  for 
the  theft  of  the  Cadillac  car  mentioned  in 
this  record,  being  one  of  the  series  of  thefts 
appearing  In  this  record,  the  state  avoided 
any  reference  to  the  theft  of  the  Bulck  car 


taken  by  Sams  to  Colorado;  yet  counsel  for 
defendant,  the  same  attorney  representing 
the  defendant  in  this  case,  on  cross-exami- 
nation of  Sams  examined  him  in  detail  as  to 
the  theft  of  this  Bulck  car  last  stolen,  evi- 
dently for  the  purpose  of  attacking  his  cred- 
ibility as  a  witness  by  showing  that  he  was 
a  thief  on  his  own  accoimt. 

[4,  S]  It  has  been  often  held  by  this  court 
that  the  testimony  of  an  accomplice  need  not 
be  corroborated  in  every  particular.  The 
corroboration  Is  sufficient  if  it  covers  the 
material  portions  of  his  testimony.  If  audi 
corroboration  shows  that  the  accomplice  has 
testified  truthfully  in  many  particulars,  the 
Jury  will  be  Justified  in  inferring  that  he  has 
testified  truUifully  concerning  other  matters 
about  which  there  Is  no  corroboration.  Sec- 
tion 5884,  R.  L.  1910;  Ryal  v.  State,  16  Okl. 
Cr.  266,  182  Pac.  253;  U.  S.  v.  Lancaster  (C. 
C.)  44  Fed.  896,  10  L.  R.  A.  333. 

Complaint  Is  made  of  certain  language 
used  In  instruction  No.  9,  vis.: 

"But  evidence  of  other  crimes  is  competent 
to  prove  the  specific  crime  charged  when  it 
tends  to  esOiblish  motive,  intent,  *  *  *  a 
common  scheme  or  plan  of  two  or  more  crimes 
so  related  to  each  other  that  proof  of  one  tends 
to  establish  the  other." 

Tbe  language  Just  quoted,  considered 
along  with  the  two  instructions  which  Im- 
mediately follow,  relating  to  conspiracy  and 
the  testimony  of  accomplices,  fairly  states 
the  law  applicable  to  this  case. 

One  cannot  read  this  record  without  be- 
ing Impressed  that  the  defendant,  Sams,  and 
Blasdell  were  members  of  an  organized  syn- 
dicate engaged  In  the  systematic  theft  of  au- 
tomobiles. Twelve  or  fifteen  stolen  cars.  In- 
cluding the  car  here  in  controversy,  were 
handled  by  these  men  in  the  course  of  one 
month.  So  far  as  this  record  discloses,  with 
the  possible  exception  of  one  car,  this  seems 
to  have  constituted  the  total  business  for 
that  period. 

As  we  see  it,  the  testimony  of  Sams  was 
amply  corroborated  in  many  material  par- 
ticulars by  disinterested  witnesses,  by  rec- 
ord evidence,  and  by  the  admissions  of  the 
defendant  and  of  his  witnesses. 

Tbe  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

DOYIjE,  p.  J.,  an(I  MATSON,  J.,  concur^ 
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HOLLINOSHEAD  V.  STATE.    (No.  A-3790.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 

May  6)    1922.    Rehearing  Denied 

Jnne  7,  1922.) 

(BylUaui  by  the  Court.) 

1.  Laroeay  «s>55— Evidence  held  to  ladietto 
systematic  nrganized  consplraoy  to  steal  mm- 
tomobllee. 

The  evidence  examined,  and  JMd  indicative 
of  a  BTStematic,  organized  conspiracy  between 
defendant  and  others  to  steal  antomobiles, 
among  otliers,  the  car  her*  in  controrersj. 

2.  Criminal  law  «=»37l(2,  12),  372(5)^vl- 
dence  of  theft  of  other  oars  held  admissible. 

Eridence  of  the  theft  of  other  cars  abont 
this  time,  pnrsnant  to  this  conspiracy,  was 
properly  admitted. 

3.  Criminal  law  «s>423(6),  Sll(l)— Tottlnony 
of  aocomplloo  held  saflldently  eorroborated. 

The  testimony  of  an  accomplice,  a  witness 
for  the  state,  was  snfBcientiy  corroborated. 

Appeal  from  IMstrict  Ooart,  Garfield  Cona- 
ty;  J.  0.  Robberts,  Judge. 

J.  v.  HollingBbead  was  oomTicted  of  the 
larcoiy  of  an  automobile,  and  be  appeals. 
Affirmed. 

H.  J.  StorgiB,  of  Bnid,  for  plaintiff  In 
error. 

Geo.  F.  Short,  Atty.  Gen.,  and  R.  B.  Wood, 
Asat  Atty.  Gen.,  tot  Oie  State. 

BESSBY,  J.  J.  y.  Hollingshead.  plaintUT 
in  error,  waa  on  the  3d  day  of  December, 
1919,  in  the  district  conrt  of  Garfield  coon- 
ty,  convicted  of  the  larceny  of  a  Cadillac  au- 
tomobile on  July  6,  1919,  and  his  punishment 
was  fixed  at  confinement  in  the  state  peni- 
tentiary at  McAlester  for  a  term  of  12  years. 
After  the  overruling  of  a  motion  for  a  new 
trial  plaintiff  In  «ror  appeals. 

[1-3]  The  record  in  ttUa  case  is  voluminous, 
containing  811  pages.  This  is  a  companion 
case  to  case  Na  A-3831,  207  Fac.  104,  Just 
decided  by  this  court,  not  yet  oflicially  re- 
ported, involving  the  same  parties  and  the 
same  or  similar  facts  and  chain  of  clrcuni- 
stances,  growing  out  of  the  alleged  theft  of  a 
large  number  of  automobiles  by  the  plaintiff 
in  error  and  his  accomplices.  Without  recit- 
ing the  facts  In  detail,  it  is  sufildent  to  say 
tliat  the  evidence  contaiued  in  the  record 
strongly  Indicates  that  the  Cadillac  automo- 
bile in  question  was  stolen  by  the  plaintiff 
in  error,  acting  vrith  a  band  of  coconspira- 
tors, organized  for  the  purpose  of  stealing 
this  and  other  cars  and  operating  under  a 
definite  plan  and  system.  Within  a  month  or 
a  little  over,  from  the  latter  part  of  May 
until  early  July,  1919,  this  band  handled  12 
or  15  stolen  cars,  among  them  the  car  here  in 
controversy. 

According  to  ttie  testimony  on  the  part  of 


the  atate,  tbla  car  was  taken  from  fbe  garage 
of  the  owner,  Eugene  McConlcay,  at  Enid, 
about  midnight  of  July  6,  1919,  by  the  plain- 
tiff in  error  and  Oscar  Sams.  When  tliey 
first  attempted  to  remove  the  car,  they  foond 
the  ignition  locaed,  so  that  it  conld  not  be 
moved  under  its  own  power,  nie  ear  was 
moved  some  distance  away,  where  die  igni- 
tion switch  was  taken  apart  and  rewired,  so 
as  to  enable  them  to  ran  the  car  by  means 
of  its  own  mechanism.  The  tank  was  tben 
filled  with  gasoline  and  the  car  was  driven 
by  Sams  to  Kansas  City,  and  there  delivered 
to  another  accomplice,  BlasddL  Within  a 
day  or  two  the  car  was  sold  in  Kansas  City 
by  BlasdeU,  and  later  recovered  by  the 
owner. 

To  give  all  the  details  of  this  conspiracy, 
including  the  theft  of  the  several  different 
cars,  the  methods  of  operati<»  of  this  band 
of  conspirators,  and  the  corroborating  cir- 
cumstances, would  iHTt^ong  this  opinion  to  an 
unnecessary  length.  The  testimony  in  this 
case  is  very  like  the  testimony  in  the  com- 
panion case  referred  to  above,  to  which,  for 
the  sake  of  brevity,  reference  Is  here  made. 
In  this  case  the  testimony  corroborating  the 
state's  witness  Sams,  a  confessed  accomplice, 
is  stronger  and  more  complete  than  in  tbe 
companion  case.  In  this  case,  imlike  the 
other,  the  testimony  concerning  the  stolen 
car  used  by  Sams  to  make  a  trip  to  Colorado 
was  brought  out  on  cross-examination  of  the 
witness  Sams  by  counsel  for  the  plaintiff  in 
«Tor.  This  part  of  the  testimony  probably 
operated  to  the  advantage  of  plaintiff  in  er- 
ror and  was  doubtless  brought  out  by  coun- 
sel for  that  purpose.  At  any  rate,  it  was 
done  at  his  solicitation,  on  account  of  which 
he  cannot  now  complain. 

For  tbe  reasons  stated  atmve  and  the  rea- 
sons stated  in  the  companion  opinion,  the 
Judgment  of  the  trial  conrt  is  affirmed. 

DOXIiB,  P.  J.,  and  MATSON,  J.,  concurs 


(S3  Moot.  190) 

THOMPSON  V.  BARTON   GULCH  MINING 
CO.     (No.  4732.) 

(Sapreme  Coxui  of  Montana.     May  1,  1922.) 

I.  MIses  and  minerals  «s>i4(l)--Statatas  as 
to  postlao  notice  of  iocatloa  of  claim,  ete., 
required  to  be  substantially  compiled  with. 
Bev.  Codes  1921,  {  7365,  providing  for 
posting  of  notice  of  location  of  a  mining  claim, 
sinking  of  discovery  shaft,  marking  of  bound- 
aries, and  requiring  a  statement  of  the' number 
of  feet  claimed  along  tbe  course  of  the  vein 
from  point  of  discovery,  and  section  7366,  pro- 
viding for  the  recording  of  location  certificate 
in  the  county  derk's  office  within  60  days  after 
posting  of  notice,  which  certificate  must  con- 
tain in  the  case  of  a  lode  claim  'Hhe  direction 
and  distance  claimed  along  the  course  of  the 
vein  each  way  from  the  discovery  shaft,  cut  or 
tunnel,  with  the  width  claimed  on  each  side  of 
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the  center  of  tbe  Tein,"  mnat  be  substantially 
complied  with. 

2.  Miam  ami  minerals  ^9l8— Requirements  as 
to  dollnlteaess  and  certainty  of  boundaries  of 
looatlon  of  lode  mining  claim  stated. 
Bev.  Codes  1921,  S|  7366,  7366,  requires 
that   the   boundaries  'of  a  location   of  a  lode 
mining  daim  shall  be  so  definite  and  certain 
that,  taking  the  discoTery  shaft  as  the  initial 
point,    they   may   be  readily   traced,   and   the 
declaratory  statement  shall  furnish  such  infor- 
mation that  a  person  of  reasonable  intelligence 
may  find  the  claim  and  mn  its  lines. 

S.  Mines  and  minerals  ®=92l  (4)— Redtals  of 
recorded   declaratory   statement  control    as 
to  distances  claimed  from  point  of  disoovory, 
in  absence  of  aotual  knowledge  of  comers. 
The  recitals  in  the  declaratory  statement 
as  recorded  in  compliance  with  the  law  con- 
trols as  to  the  distance  a  locator  claims  on 
either  side  from  the  p(dnt  of  discovery  of  a 
quarts  location  along  the  course  of  the  vein,  in 
the  absence  of  actual  knowledge  of  the  position 
of  the  comers. 

4.  Mlaes  and  minerals  «=»27(l)— Exoess  terri- 
tory Included  In  lode  mining  dalm-beld  subject 
to  be  Included  In  a  claim  subsequently  filed. 
In  an  action  inyolving  boundaries  of  lode 
mining  claims  a  finding  that  an  excess  'in  de- 
fendant's claim  was  not  included  to  deceive  or 
defrand,  bat  by  inadvertence  and  mistake  in 
measurement,  and  that  there  was  no  encroach- 
ment or  infringement  on  the  rights  of  others, 
the  excess  being  open  public  domain,  was  a 
departure  from  the  requirement  of  statute  and 
law  forbidding  one  from  shifting  his  claim  in 
either  direction  along  the  length  of  the  lode 
from  the  point  of  discovery  and  the  excess 
territory  was  subject  to  be  included  in  plain- 
tilfs  daim  snbseqnently  filed. 

Appeal  from  District  Court,  Madison 
<k>unty;   Wm.  A.  Clark,  Judge. 

Action  by  W.  O.  Thompson  against  the 
Barton  Gulch  Mining  Company.  Judgment 
for  the  defendant,  and  the  plaintiff  appeals. 
Beversed  and  remanded,  with  directions  to 
enter  judgment  in  favor  of  plaintiff. 

Pray  A  Callaway,  of  Great  Falls,  and  H.  P. 
Beckett,  ot  Virginia  City,  for  appellant. 

M.  M.  Duncan,  of  Virginia  City,  for  respond- 
ent. 

6AI/EN,  J.  This  is  an  adverse  action  in- 
volving a  conflict  in  the  mining  locations  of 
the  plaintiff  and  the  defendant,  comprising 
fifty-three  one-hnndredths  of  'an  acre.  The 
plaintlfl  rests  his  claim  to  the  area  in  con- 
flict upon  a  location  by  him  made  September 
1,  1915,  of  "the  Metalic  quartz  lode  mining 
daim,"  and  the  defendant  bases  its  right 
ther^  upon  a  location  made  June  2,  1903, 
by  its  predecessors  in  interest,  of  "the  Mari- 
etta quartz  lode  mining  claim."  ^Die  action 
was  instltnted  to  determine  the  conflict  in 
«Ri8equence  of  the  defendant  having  applied 
tor  patent  to  "the  Marietta  claim."    The  case 


was  tried  before  the  court  without  a  Jury, 
and  resulted  In  findings  of  fact  and  conplu- 
sions  of  law  In  favor  of  the  defendant,  uiton 
which  judgment  was  entered.  The  a;qpeal 
is  from  the  judgment. 

Many  errors  are  assigned  by  the  plaintiff, 
all  of  which  may  be  resolved  Into  the  single 
question  whether  the  court  erred  in  its  find- 
ings of  fact  and  condnsions  of  law. 

There  is  no  conflict  in  the  evidence.  It  ap- 
pears that  the  Marietta  daim  was  located 
June  2,  1903,  by  the  predecessors  In  interest 
of  the  defendant  company,  William  HiU, 
John  A.  Jordan,  and  Bert  Ferguson,  and  that 
In  staking  the  claim  on  the  ground  after  dis- 
covery made  the  locators  made  an  excessive 
location  of  175  feet  In  length  and  about  76  la 
width.  Rev.  Stat.  V.  S.  |  2820  (U.  S.  Gomp. 
St.  I  4615).  In  the  dedaratory  statement 
recorded  In  the  ofllce  of  the  county  clerk  and 
recorder  of  Madison  county,  the  locators 
claimed  "600  feet  in  a  northeasterly  direc- 
tion and  1,000  feet  In  a  southwesterly  direc- 
tion, along  the  course  of  the  lead  from  the 
point  of  discovery,  where  a  notice  of  this 
location  is  posted,  and  300  feet  on  each  side 
from  the  middle  or  center  of  said  lode  or 
vein  at  the  surface,  comprising  in  all  1,500 
feet  In  length  along  the  course  of  said  vein 
or  lode,  and  500  (600)  feet  In  width."  On 
December  28,  1903,  Bert  Ferguson  conveyed 
his  interest  In  the  Marietta  claim  to  Dewey 
Davies,  and  on  &£arch  6,  1909,  William  Hill 
made  like  conveyance  to  Davies.  Thus  Dew- 
ey Davies  became  the  owner  of  an  undivided 
two-thirds  interest  In  the  Marietta  daim. 
John  A.  Jordan  left  the  state,  and  Dewey 
Davies  entered  Into  the  sole  and  exdusive 
possession  of  the  i>roperty.  Davies  was  liv- 
ing upon  or  near  the  daim  in  August,  1915, 
doing  assessmoit  work,  and  the  plaintiff,  W. 
O.  Thompson,  was  camped  a  short  distance 
away.  The  plaintiff  prospected  the  ground 
to  the  south  of  the  "Marietta"  daim,  and 
with  the  assistance  of  Dewey  Davies  sunk 
a  discovery  shaft,  posted  notice  of  discovery, 
and  marked  on  the  ground  the  exterior  bound- 
aries of  the  claim  by  him  named  and  desig- 
nated as  "the  Metalic  quartz  lode  mining 
claim."  In  the  recorded  certiflcate  of  loca- 
tion of  this  claim  It  is  redted: 

"The  adjoining  daims  are  as  followB:  On  the 
north  the  Marietta  lode  daim.  •  •  •  The 
course  of  the  vein  or  lode  is  northerly  and 
southerly,  along  which  the  undersigned  (plain- 
tiff Thompson)  claims  1,280  feet  in  a  southerly 
direction  and  220  feet  in  a  northerly  direction 
from  the  discovery  shaft,  together  with  surface 
area  300  feet  on  the  east  side  and  300  feet  on 
the  west  side  of  the  center  of  said  vein,  com- 
prising a  tract  of  1,500  by  ^  feet  in  size." 

At  the  time  of  the  location  of  the  "Metalic" 
claim,  the  plaintiff  talked  with  Mr.  Davies, 
stating  that  he  (plaintifT)  did  not  wisii  to 
encroach  upon  the  Marietta  claim,  and  Da- 
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vies,  who  was  f  amllar  with  the  corners  of  the 
"Marietta"  claim,  said  the  ground  was  open 
public  domain,  and  exhibited  to  the  plaintiff 
the  original  declaratory  statement  of  the 
"Marietta"  claim,  which  had  been  recorded 
In  the  office  of  the  county  recorder.  As  to 
the  location  of  the  "Metallc"  claim,  made  by 
the  plaintiff.  Dewey  Davles,  as  a  witness  for 
the  plaintiff,  testified  in  part  as  follows: 

"Q.  Are  yon  acquainted  with  the  Marietta 
lode  mining  claim?  A.  Tea,- sir.  Q.  And  also 
the  Metallc?  A.  Tea,  sir.  Q.  Do  yon  recall 
whether  you  were  upon  the  Marietta  ground  in 
the  year  1815?  A.  Yes,  sir.  Q.  Did  yon  see 
Mr.  Thompson  during  the  month  of  August  that 
year?  A.  Yes,  sir.  Q.  At  that  time  were  yon 
living  upon  the  grouud  of  the  Marietta  claim? 
A.  I  was  doing  my  assesament  work.  Q.  Were 
you  at  that  time  in  the  sole  and  exclusive  pos- 
session of  the  ground?  A.  Yes,  sir.  Q.  How 
long  have  yon  been  the  owner  of  it,  if  you 
were?  A.  From  November,  1903.  Q.  Up  to 
that  time?  A.  Yes,  sir.  Q.  How  about  Mr. 
Thompson  coming  there?  Was  he  over  on 
the  ground  with  you?  A.  He  was  camped  a 
short  distance  from  where  I  was  worliing.  Q. 
Did  you  at  that  time  have  the  original  declara- 
tory statement  of  the  Marietta  which  had 
been  filed  of  record  in  the  office  of  the  county 
clerli?  A.  Yes,  sir.  Q.  It  was  returned  to  you 
and  in  your  possession?  A.  Yes,  sir.  Q.  Tell 
the  court  whether  you  showed  it  to  Mr.  Ihomp- 
son?  A.  Yes,  sir.  Q.  You  recall  Mr.  Thomp- 
son prospecting  the  ground  southerly  of  the 
Marietta?  A.  I  don't  understand  you.  Q.  Do 
you  recall  his  prospecting  the  ground  southerly 
of  the  Marietta?  A.  Yes,  sir.  Q.  Tell  the 
court  whether  you  were  familiar  with  his  dis- 
covery abaft  or  not.  A.  I  helped  him  do  some 
work  on  it.  Q.  What  sort  of  a  discovery  did 
he  make  there?  A.  A  shaft.  Q.  What,  if  any- 
thing, did  he  find  in  the  discovery  shaft?  A. 
Gold.  Q.  You  mean'  ore-bearing  gold?  A. 
Yes,  sir.  •  •  •  Q.  At  the  time  he  made  his 
discovery,  did  yon  recall  his  having  posted  a 
notice  of  location  on  a  tree  near  by  the  dis- 
covery shaft  or  not?  A.  Yes,  sir.  Q.  Did  he 
do  that  or  did  he  not?  A.  Yes,  sir.  Q.  He 
did?  What,  if  anything,  was  done  toward 
marking  the  boundaries  of  the  Metallc?  A. 
He  put  up  his  comers.  Q.  How  far  south  or 
southerly  from  the  Marietta  discovery  shaft 
was  the  north  end  line  according  to  your  claim 
in  the  recorded  notice?  A.  1,000  feet  Q. 
Did  you  and  Bill  do  anything  to  determine 
where  that  northerly  end  line  was?  A.  We 
measured  it  with  a  20-foot  pole.  Q.  Who  did 
that?  A.  I  and  Mr.  Thompson  together.  Q. 
Will  yon  tell  the  court  your  method  of  doing 
that?  A.  We  used  a  20-foot  pole  and  meas- 
ured it  down  and  leveled  it  up  as  near  as  we 
could  1,000  feet^  Q.  Was  the  country  south 
of  the  t,000-foot  point  claimed  by  any  one  else 
prior  to  Mr.  Thompson's  location?  A.  No,  sir. 
Q.  It  was  open,  unappropriated,  public  domain, 
was  it?  A.  Yes,  sir.  Q.  What,  if  anything, 
did  yon  do  to  mark  that  end  line  between 
the  two  claims?  A.  I  just  drove  a  stake  down. 
Q.  Were  you  with  Mr.  Thompson  at  any  time 
when  he  put  up  or  located  any  comers?  A. 
I  helped  him  put  up  part  of  his  corners.  Q. 
Which  ones?  A.  His  north  end  line  corners. 
Q.  How  did  yon  determine  that?    What  meth- 


od did  you  employ  to  do  that?  A.  We  had  the 
apex  of  the  vein,  and  we  Just  squared  it  off  aa 
near  as  we  could  with  a  box  compass.  Q.  Yon 
ran  at  right  angles  from  the  strike  of  the  vein? 
A.  Yes,  sir." 

And  on  cross-examination  the  witness  testi- 
fied in  part  as  follows: 

"Q.  You  knew  where  your  comers  were  of 
the  Marietta?  A.  Yes,  sir.  Q.  You  knew 
where  both  comers  were?  Did  you  show  those 
to  Mr.  Thompson  at  that  time?  A.  No,  sir.  Q. 
You  just  simply  told  him  that  you  claimed 
1,000  feet  south?  A.  That  is  it  Q.  You  knew 
at  that  time  where  the  southwest  comer  of 
the  Marietta  was,  didn't  you?  A.  Yes,  sir. 
Q.  And  where  the  southeast  comer  was?  A. 
Yes,  air.  Q.  And  are  they  the  same  comers 
that  yon  pointed  out  to  Mr.  Pennington?  A. 
Yes,  air.  Q.  When  he  surveyed  it— when 
Mr.  Thompson  made  his  location  and  yon  help- 
ed him  dig  his  hole  there— did  you  go  to  your 
comers  at  all?  A.  No.  Q.  You  did  not  take 
Mr.  Thompson  up  there?  A.  No.  Q.  You 
helped  him  put  up  the  other  comers  that  were 
put  up  by  Mr.  ^ompson  on  all  the  corners? 
A.  Yes,  sir.  Q.  Yon  helped  him  on  all  of 
them?    A.  On  all  of  them." 

And  on  direct  examination  as  a  witness 
for  the  defendant.  Da  vies  testified: 

"Q.  You  acquired  the  Marietta  daim,  did  you, 
from  certain  parties?  A.  Yes,  sir.  Q.  When 
did  you  first  know  the  discovery  of  the  Mariet- 
ta? A.  1903.  Q.  Who  was  working  it  at  that 
time?  A.  Hill  and  Jordan.  Q.  Where  was 
that  discovery  with  reference  to  the  Snowdrift 
claim?  A.  The  discovery  was  in  a  southerly 
direction  from  the  side  line  of  the  Snowdrift. 
Q.  About  how  many  feet  would  yon  say? 
A.  It  was  supposed  to  be  600  feet.  Q.  It  was 
located  that  way?  A.  Yes,  sir;  it  was  located 
that  way.  Q.  Yon  did  not  help  dig  the  dis- 
covery, did  you?  A.  No,  sir.  Q.  Was  there 
anybody  there  at  the  discovery?  •  •  •  A. 
Yes,  sir.  Q.  At  the  time  you  saw  it?  A.  Yes. 
sir.  Q.  Whose  names  were  signed  to  the  cer- 
tificate of  location,  do  you  know?  A.  Bert 
Ferguson,  W.  A.  Hill,  and  Jordan.  Q.  That 
notice  said  how  much  ground  was  claimed,  did 
it?  A.  Yes,  sir.  Q.  How  much  did  it  claim? 
A.  600  feet  northerly  and  1,000  feet  southerly. 
Q.  Did  you  know  where  the  corners  were  at 
the  north  end?  A.  Yes,  sir.  Q.  What  was 
the  northwest  comer  of  that  daim?  A.  One 
was  a  tree,  and  one  was  a  post  Q.  Whidi  was 
a  tree?  A.  The,  northwest.  Q.  What  kind 
of  a  tree  was  it?  A.  Pine.  Q.  Was  it  marked? 
X.  Yes,  sir.  Q.  How  was  it  marked?  A. 
The  northwest-^I  could  not  say  what  the  num- 
bers were.  Q.  And  the  other  corners — bow 
was  the  southeast  corner  of  the  daim  marked? 
A.  It  was  a  pine  tree.  Q.  A'  green  tree? 
A.  Yes,  sir.  Q.  What  size  was  that?  A. 
About  eight  inches,  I  believe.  Q.  Was  it 
marked?  A.  Yes,  sir.  Q.  What  was  it  mark- 
ed? A.  I  could  not  see  the  marks  on  that.  Q. 
It  was  blazed,  was  it?  A.  It  had  been  blazed; 
yes,  sir.  Q.  Did  any  one  point  that  corner  out 
to  you?  A.  One  of  the  old  iaen  did.  Q.  Mr. 
Jordan  and  Mr.  Hill  were  the  old  men?  A. 
Yes,  sir.  Q.  The  southwest  corner,  bow  waa 
that  marked?  A.  That  waa  a  pine  tree.  Q. 
What  kind  of  a  tree?   A.  A  pine  tree.   <).  Waa 
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it  a  liye  or  a  dead  tree?  A.  K  was  a  live  one, 
I  think.  Q.  And  stfll  aliye,  is  it?  A.  No;  it 
is  dead.  Q.  Was  both  of  those  trees  blazed? 
A.  Yes,  sir.  Q.  And  marked?  This  last  cor- 
ner, did  yon  notice  the  marks  on  it?  A.  You 
coold  not  see  the  markings.  Q.  Did  you  ever 
remark  it?  A.  No,  sir.  Q.  You  knew  it  was 
the  comer,  though?    A.  Yes,  sir." 

From  the  testimony  of  Davies  and  Thomp- 
son, it  appears  that  at  the  time  of  the  loca- 
tion of  the  "Metallc"  claim,  Thompson  did 
not  know  the  location  of  the  comers  of  the 
"Ifarletta"  claim,  and  that  be  placed  entire 
reliance  upon  the  declaratory  statement  of 
the  "Marietta"  daim  exhibited  to  him  by 
Dewey  DaTles  and  Davies'  statements  made 
at  the  time.  The  plaintUF,  Thompson,  testi- 
fied that  he  did  not  know  the  location  of  the 
comers  of  the  Marietta  claim,  and  did  not 
learn  of  their  position  on  the  ground  until 
Mr.  Pennington  went  there  to  survey  the 
"Marietta"  claim  for  patent     He  testified: 

"Q.  Yon  did  not  know  where  the  end  line  of 
the  Marietta  was  at  that  time?  A.  No,  sir. 
I  did  not.  Q.  Did  you  ever  know?  A.  I  never 
did  until  Mr.  Pennington  came  up  and  found 
them.  Q.  You  never  tried  to  find  them,  did 
you?  A.  There  is  several  trees  there  in  that 
vidnity  that  was  squared  up,  old  trees,  and  it 
was  pretty  hard  to  find  out  which  one  was 
the  Marietta  and  which  one  was  some  other 
comer.  Q.  You  did  not  go  over  to  the  south- 
west comer— a  big  dead  tree — with  'Marietta' 
still  marked  on  it?  A.  I  did  not  know  at  that 
time  that  that  was  a  corner  at  all.  Q.  But 
yon  found  out  later  that  it  was,  did  yon?  A. 
Mr.  Davies  told  me  after  he  made  the  survey 
that  that  was  his  original  comer." 

By  deed  dated  July  29,  1918,  Dewey  Da- 
vies conveyed  the  Marietta  claim  to  the  de- 
fendant, Barton  Oulch  Mining  Company.  The 
defendant  company  attempted  by  advertise- 
ment to  obtain  the  title  of  John  A.  Jordan  to 
this  dalm  by  declaration  of  a  forfeiture  of  bis 
Interest  therein  for  failure  to  perform  or 
contribute  to  the  performance  of  required 
annual  representation  work.  In  July,  1918, 
the  defendant,  being  desirous  of  securing  a 
patent  to  the  Marietta  dalm,  caused  a  sur- 
vey thereof  to  be  made  by  W.  W.  Pennington, 
a  United  States  deputy  mineral  surveyor, 
who  was  assisted  in  the  work  upon  the 
ground  by  Dewey  Davies.  In  consequence  of 
such  survey,  the  defendant  made  and  filed  an 
amended  certificate  of  location  of  the  Ma- 
rietta claim,  December  14,  1918.  By  such 
amendment  the  boundaries  of  the  claim  as 
originally  staked  on  the  ground  were 
changed,  although  remaining  within  the  area 
as  originally  marked.  By  the  amended  lo- 
cation notice,  392  feet  are  claimed  in  a  north- 
easterly direction,  1,108  feet  in  a  southwest- 
erly direction  from  the  discovery  shaft  It 
will  be  noted  that  the  distance  claimed  to 
the  north  was  thus  shortened  108  feet,  and 
this  amount  added  to  the  distance  south  of 
the  discovery  shaft     The  relative  location 


and  boundaries  of  the  claims  in  alleged  con- 
filct,  the  area  In  dispute,  and  the  original 
boundaries  of  the  "Marietta"  claim,  and 
those  after  amendment  of  the  location,  are 
well  lUustrated  by  the  following  diagram: 


Snow  Otisv 
(Amu«maJ 


The  dotted  lines  show  the  original  bound- 
aries of  the  Marietta  claim,  and  the  heavy 
lines  show  the  amendment  thereof  after  sur- 
vey. The  ribbed  portion  shows  the  area  in 
conflict  in  this  action.  Mr.  Pennington,  as 
a  witness  for  the  defendant,  testified: 

"Q.  Did  you  find  the  comers  there  in  191^, 
when  you  made  the  survey — the  location  cor- 
ners? A.  Yes,  sir.  Q.  What  corners  did  you 
and  Mr.  Davies  find  on  the  ground,  Mr.  Pen- 
nington? A.  AH  of  them.  Q.  All  four  of  the 
corners?  Can  yon  tell  us  now  what  kind  of  a 
corner  you  found  on  the  northwest  corner; 
was  it  a  tree?  A.  It  was  a  pine  tree.  Q. 
Was  it  blazed?  A.  Yes.  Q.  Did  you  notice 
any  marks  on  it  at  that  time?  A.  The  mark- 
ings were  obliterated;  you  could  not  tell  what 
they  were.  Q.  At  the  northeast  comer  of  the 
claim  what  was  there?  A.  A  post  Q.  Set  in 
the  ground?  A.  Yes,  sir.  Q.  Did  you  notice 
whether  there  was  aity  markings  on  that?  A. 
There  were  markings,  but  you  could  not  read 
them.  Q.  The  southeast  corner,  did  yoy  find 
that?  A.  Yes,  sir.  Q.  What  was  that?  A. 
That  was  a  pine  tree.  Q.  How  big  was  it?  A. 
About  10  Inches,  as  I  remember.  Q.  Was  it 
blazed?  A.  Yes,  sir.  Q.  Did  you  notice  any 
marldngs  on  that?  A..  We  could  not  make 
them  out  Q.  The  southwest  comer,  did  you 
find  that?    A.  Yes,  sir;  that  was  a  dead  tree 
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that  had  been  broken  off;  It  waa  about  10  or  12 
inohea  Ugh.  Q.  Waa  that  blazed?  A.  The 
bark  waa  off,  and  it  looked  aa  if  It  might  hare 
been  off  for  a  good  many  yeara;  I  coold  not 
tell  yoa  whether  it  waa  blazed  or  not.  Q.  Waa 
there  any  markings  on  it?  A.  No;  I  don't 
think  there  were;  we  could  not  decipher  them. 
Q.  You  did  not  see  any  markings  on  that  at 
that  time?  A.  I  don't  remember  the  mark- 
inga." 

■  i^d  fnrtber,  on  redirect  examination,  the 
witness  testified: 

'^.  Yon  say  it  is  676  feet  from  the  sontheast 
comer  location  of  the  Marietta  to  the  south- 
west coruer  location  of  the  Marietta?  How  far 
is  it  at  right  angles  from  one  comer  to  the 
other,  at  right  angles  with  the  vein?  A.  About 
650  feet.  Q.  How  far  ia  it  from  the  northeast 
end  line  of  the  Marietta  to  the  discovery  shaft 
of  the  Marietta?  A.  892  feet.  Q.  From  the 
discovery  of  the  Marietta  to  the  southwest  end 
line  of  the  Marietta,  will  you  give  that?  A. 
It  is  1,108  feet  from  the  discovery  of  the 
Marietta  to  the  south  end  line.  Q.  As  anr- 
veyed  for  patent?  A.  On  the  vein  line.  Q.  Aa 
surveyed  for  patent?  A.  YeSi  air.  Q.  But  as 
located,  how  far  would  it  be?  A.  It  would  be 
1,288  feet." 

And  on  recross-examinatlon,  be  testified: 

"Q.  Mr.  Pennington,  didn't  you  fix  a  1,000- 
foot  point  from  the  shaft  of  the  Marietta  to  the 
diacovery  shaft  of  the  Metalic  for  Mr.  Thomp- 
son? A.  I  believe  I  did.  Q.  And  didn't  he 
drive  an  iron  pin  there?  A.  I  don't  think  he 
did  at  that  time.  I  think  I  drove  a  stake  there. 
Q.  You  had  the  discovery  notice  there,  didn't 
you,  the  declaratory  statement?  A.  Yes,  air. 
Q.  Tell  the  court  why  you  did  not  ran  your  end 
line  through  that  1,000-foot  point,  instead  of 
the  1,108-foot  point?  A  Because  I  was  try- 
ing to  give  my  dient  all  that  he-waa  entitled  to. 
Q.  In  other  words,  you  did  that  in  order  to 
give  him  the  whole  l.SOO  feet  on  the  line  of 
the  vein?  A.  Yes,  sir.  Q.  At  that  time  you 
were  advised  by  Mr.  Thompson  that  he  claimed 
that  land  aouth  of  the  1,000  feet,  and  he  wanted 
yon  to  run  the  line  tlirough  that?  A  Yes,  air. 
I  knew  Mr.  Thompson  was  claiming  it  beyond 
the  1,000-foot  point.  Q.  When  you  found  the 
claim  on  the  ground  aa  pointed  out  to  you  by 
Mr.  Davies,  the  end  lines  were  not  parallel, 
were  they?  A.  Very  dose.  Q.  The  fact  is, 
they  were  not  parallel,  were  they?  A.  They 
were  doser  than  09  per  cent,  of  the  claims  you 
find.  Q.  Please  answer  the  question.  They 
were  not  parallel,  were  they?  A.  No;  I  never 
found  one  that  was.  Q.  What  yon  did,  yon 
were  doing  aa  a  United  States  deputy  mineral 
surveyor?  A  Yes,  sir.  Q.  What  yon  did  was 
to  make  these  end  lines  parallel  as  you  could 
within  the  ground  that  you  had,  in  order  to 
comply  with  the  instructions  of  the  government, 
and  thus  give  the  claimant  the  eztralateral 
rights?  That  is  correct?  A.  Yes,  sir.  Q.  I 
will  ask  you  to  tell  the  court  if  It  is  not  a 
fact  that  it  ia  not  only  permissible,  but  man- 
datory under  the  rulea  and  form  of  the  govern- 
ment, to  always  pnll  in  end  lines  to  make  them 
parailel.  If  conditions  permit?  A.  Yes,  air. 
You  can  always  pull  in.  Q.  If  yoa  don't  en- 
croach upon  the  rights  of  other  people?  A. 
Yes,  rix.   *   *  *   Q.  It  yoa  had  ran  the  claim 


802  feet  northerly  from  the  dlaoovery  shaft, 
which  yon  did,  you  would  thus  have  been  lOS 
feet  short  of  the  600  feet  claimed  in  the  de- 
claratory statement  of  your  cUent,  would  not 
you?  A.  Yes,  air.  Q.  What  you  did  was  to 
simply  pat  108  feet  on  the  1,000  feet  to  make 
it  1.108;  was  it  not?     A.  Yea,  air." 

The  Ifarletta  cl&im  having  been  survqred, 
application  for  patent  waa  made  to  the  Unit- 
ed States  Land  Office  in  January,  1919.  The 
plaintiflf  then  filed  his  adverse  claim,  and 
commenced  action  to  have  the  conflict  deter- 
mined within  the  time  prescribed  by  law. 

The  trial  court  found  that — 

"The  aaid  locators  of  the  Marietta  lode  min- 
ing claim,  both  in  their  notice  posted  on  the 
claim  and  in  their  recorded  notice,  claimed 
1,600  linear  feet  along  said  vein  or  lode,  1,000 
feet  in  a  southerly  direction  and  600  feet  in  a 
northerly  direction  from  the  center  of  the  dis- 
covery shaft;  that  the  northern  iMundary  of 
the  said  Marietta  daim  was  the  south  end  line 
of  the  said  Snowdrift  lode  mining  daim,  survey 
No.  4525,  patented,  and  that  comer  No.  1 
of  said  Marietta  lode  mining  daim  was  on  said 
boundary  line  of  said  Snowdrift  lode  mining 
claim,  from  said  corner  No.- 1,  whence  sold 
claim  ran  southerly  to  the  southeast  comer 
No.  2,  westerly  to  the  southwest  comer  No.  3, 
northerly  to  the  northwest  comer  No.  4,  and 
thence  easterly  to  the  place  of  beginning.  That 
said  claim  as  marked  upon  the  ground  indudes 
approximately  1,660  feet  along  the  said  vein, 
302  feet  of  which  said  vein  runs  northerly  from 
the  center  of  discovery  shaft  to  the  side  line 
of  the  said  survey  No.  4526,  the  Snowdrift  lode 
mining  daim,  and  1^0  feet  southerly  from 
said  discovery  shaft,  making  the  said  Marietta 
lode  mining  daim  along  the  vein  or  lode  ex- 
cessive in  length  of  182  feet  from  the  amount 
allowed  by  law;  but  aaid  excess  was  not  includ- 
ed in  said  location  for  the  purpose  of  deceiv- 
ing or  defrauding  any  person,  but  was  caused 
by  inadvertence  and  mistake  in  measurement, 
and  there  was  no  infringement  or  encroachment 
upon  the  rights  of  others,  the  land  covered  by 
said  excess  being  at  the  time  of  said  location 
and  for  a  long  period  of  years  thereafter  on 
public  domain  of  the  United  Statea.  •  •  • 
The  said  plaintiff,  prior  to  the  marking  of  the 
boundaries  of  said  Metalic  lode  mining  daim, 
and  following  the  statement,  only  in  the  cer- 
tificate of  location  of  said  Marietta  lode  mining 
claim,  that  the  said  locators  claimed  600  feet 
in  a  northerly  direction  and  1,000  feet  in  a 
southerly  direction  from  the  center  of  discov- 
ery shaft,  and  without  making  any  attempt 
to  locate  or  become  familiar  with  the  comer 
stakes  of  the  said  Marietta  lode  mining  claim, 
or  to  measure  the  length  of  said  Marietta  lode 
mining  claim  from  the  north  end  line  thereof, 
in  company  with  Dewey  Davies,  who  at  that 
time  was  the  successor  in  interest  by  purehaae 
of  the  interest  of  the  locators  Hill  and  Fergn- 
son,  and  who  had  not  been  pi;esent  at  the  orig- 
inal location  of  the  said  Marietta  lode  mining 
claim,  measured  a  distance  of  1,000  feet  south- 
erly from  the  center  of  the  discovery  shaft  of 
the  Marietta  lode  mining  daim  for  the  purpose 
of  determining  the  northern  boundary  of  the 
said  Metalic  lode  mining  claim,  and  for  the 
purpose  of  determining  where  he  should  eatab- 
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B«h  Ub  north  eod  line  of  his  said  Metalie  lode 
mimng  claim,  bo  that  the  same  should  coincide 
with  and  coi^orm  to  sonth  end  line  of  the  said 
Marietta  lode  mining  claim,  as  located  on  the 
gronnd.  •  •  •  That  upon  the  survey  of  said 
Marietta  lode  mining  daim  for  patent,  it  was 
Recovered  that  the  daim  was  ezcessire  in 
length,  and  for  the  parpose  of  making  the  claim 
conform  to  the  law  the  sonth  end  line  of  said 
daim  was  drawn  in  to  that  extent  that  the 
said  application  for  patent  applied  for  1,500 
blear  feet  on  the  vein  or  lode  of  said  Marietta 
lode  mining  claim,  and  that  after  the  soathem 
end  Hne  of  said  Marietta  lode  mining  daim  was 
10  established,  the  said  plaintiff  claimed  that 
said  Marietta  lode  mining  daim,  as  so  establish- 
ed by  said  Burreyor  and  application  for  patent, 
conflicted  with  his  said  Metalic  lode  mining 
daim  in  an  area  of  fifty-three  one-hnndredths 
of  an  acre,  •  •  •  which  said  premises  so  in 
conflict  form  a  part  of  the  Marietta  lode  as 
originally  marked  and  staked  on  the  ground, 
and  lies  within  the  lines  of  said  Marietta  lode 
■a  snrreyed,  and  for  which  patent  ia  applied." 

And  as  conclaslons  of  law  the  court  fonnd: 

"That  the  original  location  of  the  Marietta 
lode  mining  daim  was  valid,  in  full  force  and 
effect  at  the  time  the  plaintiff  located  his  so- 
called  Metalic  lode  mining  daim.  ^at  the 
plaintiff,  when  he  located  his  Metalic  lode  min- 
ing daim,  knew,  or  by  the  exerdse  of  reasonable 
diligence,  could  have  known,  the  exact  extent 
of  the  premises  located,  staked,  and  marked 
upon  the  gronnd  and  daimed  by  the  defendant 
herein,  and  its  predecessors  in  interest,  as 
the  Marietta  lode  mining  claim.  •  •  •  That 
when  the  plaintiff  located  his  so-called  Metalic 
lode  mining  daim,  in  establishing  his  end  lines 
failed  to  make  bis  north  end  line  conform  to 
the  south  end  line  of  the  said  Marietta  lode 
mining  claim,  as  staked  upon  the  ground,  or 
otherwise;  that  the  plaintiff  in  making  the  loca- 
tion of  his  alleged  Metalic  lode  mining  claim 
overlapped  and  infringed  upon  the  surface 
gronnd  and  premises,  which  were  not  open  to 
location  and  belonged  to  the  locators  and  own- 
ers of  the  Marietta  lode  mining  claim.  That 
the  defendant  is  the  owner  of  and  entitled  to 
the  possession  of  ail  of  the  lands  and  premises 
described  in  the  complaint  of  plaintiff  and  the 
answer  of  the  defendant  as  the  area  in  conflict 
between  the  Marietta  lode  mining  daim  as 
surveyed  and  the  Metalic  lode  mining  claim  as 
located,  together  with  all  the  dips,  angles,  and 
spurs,  privileges  thereunto  /bdonging,  and  the 
extralateral  rights  allowed  by  law." 

Under  the  facts  as  stated,  question  at  onoe 
arises  decisive  of  the  case  as  to  whether  the 
defendant,  whose  predecessors  In  interest 
staked  the  Marietta  claim  upon  the  ground 
1,S75  feet  in  length  and  1^283  feet  In  a 
southerly  direction  from  the  discovery  shaft, 
daimlng  In  the  recorded  certificate  of  loca- 
tion but  1,000  feet  In  a  southerly  and  500 
teet  In  a  northerly  direction  from  the  dis- 
eorery  shaft,  may  now  daim  and  hold  1,108 
f*et  in  a  southerly  direction  and  392  feet  in 
a  northerly  from  the  discovery  shaft. 

[1]  Section  7366,  R.  C.  M.  1921,  provides 
tot  the  posting  of  notice  of  location  of  a. 
mtailng  claim,  sinking  of  a  discovery  shaft, 
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marking  of  the  bonsdaries  on  the  ground, 
and  requires  a  statement  of  the  numlier  of 
feet  claimed  along  the  course  of  the  vein 
from  the  point  of  discovery.  And  section 
7368  provides  for  the  recording  of  the  certifi- 
cate of  location  in  the  ofllce  of  the  coimty 
clerk  of  the  county  whorein  the  claim  is  sit- 
uated, within  60  days  after  posting  the  no- 
tice of  location,  which  certificate  must  con- 
tain, among  other  statements: 

"In  the  case  of  a  lode  daim,  the  direction  and 
distance  claimed  along  the  course  of  the  vein, 
eadi  way  from  the  discovery  shaft,  cut,  or  tun- 
nel, with  the  width  claimed  on  eadi  side  of  the 
center  of  the  vein." 

'It  ia  settled  law  that  sudi  statutory  re- 
quirements must  be  substantially  complied 
with.  Oonu  V.  Russell,  3  Mont  368;  Haus- 
wlrth  V.  Butcher,  4  Mont  299,  1  Pac  714; 
Leggatt  V.  Stewart  6  Mont.  107,  2  Pac.  820; 
Purdum  y.  Laddln,  28  Mont  887,  68  Pac. 
153;  Walker  v.  Pennington,  27  Mont  369,  71 
Pac.  166;  Baker  v.  Butte  aty  Water  Co., 
28  Mont  222,  72  Pac.  617,  104  Am.  St  Sep. 
683,  affirmed  In  Butte  City  Water  C!o.  ▼.  Bak- 
er, 196  n.  S.  119,  25  Sup.  Ct  211,  49  L.  Ed. 
400;  Hahn  v.  James,  29  Mont  1,  73  Pac.  966; 
Wilson  V.  Freeman,  29  Mont  470,  75  Pac 
84,  68  L.  R.  A.  883;  Mares  v.  Dillon,  30  Mtmt 
117, 75  Pac.  963;  Dolan  v.  Passmore,  34  Mont 
277,  86  Pac.  1034;  Helena  Gold  *  Iron  C!o.  v. 
Baggaley,  34  Mont  464,  87  Paa  455;  Butte 
Northern  Ck)pper  Co.  v.  RadmiloTlch,  39 
Mont  167, 101  Pac  107a 

[2]  The  statute  requires  that  the  bounda- 
ries of  a  location  shall  be  so  definite  and  cer- 
tain that  taking  the  discovery  as  the  initial 
point  they  may  be  readily  traced;  and  the 
declaratory  statement  shall  furnish  such  in- 
formation that  a  person  of  reasonable  intelli- 
gence may  find  the  claim  and  run  Its  lines. 
Hauawirtb  v.  Butcher,  supra:  Gamer  v. 
Glenn.  8  Mont  371,  20  Pac.  654;  Bramlett  v. 
PUck,  23  Mont  06,  67  Pac  869;  Leverldge  v. 
Hennessey,  48  Mont  58,  136  Pac.  906. 

In  the  case  last  cited,  this  court,  speaking 
through  Mr.  Justice  Sanner,  said: 

"While  neither  mathematical  predsion  as  to 
measurements  nor  technical  accuracy  of  ex- 
pression is  expected,  the  degree  of  accuracy 
that  is  required  is  indicated  by  the  fact  that 
the  locator  after  his  discovery  had  30  days 
in  which  to  definitely  ascertain  the  course  of 
the  vein  and  mark  his  iMundaries  and  80 
days  more  in  which  to  file  his  dedaratory  state- 
ment describing  his  daim  so  that  it  could  be 
identified.  Sanders  v.  Noble,  22  Mont  110,  66 
Pac.  1037.  That  degree  of  accuracy  is  not  met 
if  the  description  given  is  so  erroneous  as  to 
be  delusive  and  misleading,  as  when  the  de- 
daratory statement  and  the  markings  upon  the 
gronnd  do  not  even  approximately  agree  as  to 
the  general  shape  of  the  claim  or  as  to  any 
point  direction,  or  distance.  Dillon  y.  Bayliss, 
11  Mont  171,  27  Pac.  726." 

The  purpose  of  our  statutory  requirements 
relative  to  the  location  of  mining  daims  la 
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well  stated  In  Hanswirtb  r.  Butcher,  supra, 
wherein  the  court  said: 

"Before  there  can  be  a  valid  location  there 
must  be  a  discovery.  Talcing  the  discovery  as 
the  initial  point,  the  boundaries  must  be  so 
definite  and  certain  as  that  tliey  can  be  readily 
traced,  and  they  must  be  within  the  limits 
authorized  by  law.  Otherwise  their  purpose 
and  object  would  be  defeated.  The  area  bound- 
ed by  a  location  must  be  within  the  limits  of 
the  grant  No  one  would  be  required  to  look 
outside  of  such  limits  for  the  boundaries  of  a 
location.  Boundaries  beyond  the  maximum 
extent  of  a  location  would  not  impart  notice, 
and  would  be  equivalent  to  no  boundaries  at 
all.  A  discovery  entitles  the  person  making 
the  same  to  a  mining  claim,  embracing  the  dis- 
covery, not  to  exceed  1,500  feet  in  length  by 
600  in  width.  Within  these  limits,  if  the 
boundaries  are  properly  marked  on  the  ground, 
and  the  location  properly  made  and  recorded, 
the  grant  of  the  government  attaches,  and  third 
persons  must  take  notice.  But  they  would  not 
be  required  to  look  for  stakes  or  boundaries 
outside  of,  or  beyond,  the  utmost  limits  of  the 
location  as  authorized  by  the  statute. 

"As  to  the  length  of  a  mining  claim,  there 
must  be  a  substantial  compliance  with  the  law, 
as  there  must  in  all  other  respects  pertaining 
to  the  location.  The  claim  in  question,  as 
shown  by  the  stakes  and  boundaries  thereof, 
is  2,000  feet  in  lengtti,  whereas  the  greatest 
length,  as  authorized  by  law,  is  1,500  feet.  If 
such  a  location  could  be  sustained  to  the  extent 
of  1,500  feet,  where  the  rights  of  third  persons 
had  not  intervened,  which  we  do  not  decide, 
certainly,  if  such  rights  had  attached,  such  a 
location  would  not  protect  600  feet  in  length 
of  claim  more  than  the  law  authorizes  by  vir- 
tue of  one  discovery.  A  1,600-foot  claim  can- 
not be  shifted  from  one  end  to  the  other  of  a 
2,000-foot  claim,  as  circumstances  might  re- 
quire, to  cover  the  discovery  of  a  third  person 
within  sudi  2,000-foot  location.  The  object 
of  the  law  in  requiring  the  location  to  be 
marked  upon  the  ground  is  to  fix  the  claim,  to 
prevent  floating  or  swinging,  so  that  those  who, 
in  good  faith,  are  looking  for  unoccupied 
ground  in  the  vicinity  of  previous  locations, 
may  be  enabled  to  ascertain  exactly  what  has 
been  appropriated,  in  order  to  make  their  lo- 
cations upon  the  residue.  The  provisions  of 
the  law  designed  for  the  attainment  of  this 
object  are  most  important  and  beneficent,  and 
they  ought  not  to  be  frittered  away  by  con- 
struction.' Oleason  v.  Martin  White  M.  Co., 
13  Nev.  462. 

'"The  locator  should  make  his  location  so 
certain  that  the  miners  who  follow  him  may 
know  the  extent  of  his  daim,  and  be  able  to  lo- 
cate the  unoccupied  ground  without  fear  that, 
when  they  have  found  a  paying  mine,  the 
theretofore  indefinite  lines  of  some  prior  loca- 
tion may  be  made  to  embrace  it.'  Mt.  Diablo 
M.  ft  M.  Go.  T.  Callison,  5  Saw.  449." 

In  the  case  of  Leggatt  v.  Stewart,  supra, 
<be  case  of  Hausvrirth  t.  Butcher,  supra,  is 
reaffirmed,  and  an  instruction  given  to  the 
Jury  approved  as  follows: 

"The  location  must  be  so  distinctly  marked 
on  the  ground  that  the  boundaries  can  be 
readily  traced,  aUd  the  court  instructs  yon  that 


a  location  268  feet  in  length  in  excess  of  the 
ground  aOowed  by  law  to  be  located  is  void 
for  uncertainty,  and  defendants  cannot  daim 
to  have  sufficiently  marked  their  boundaries,  if 
their  stakes  indude  1,763  feet  in  length." 

In  the  case  of  Flynn  Group  Mining  Co.  T. 
Murphy,  18  Idaho,  266, 109  Pac.  861,  138  Am. 
St  Rep.  201,  the  Supreme  Court  of  Idaho, 
speaking  through  Mr.  Chief  Justice  Sullivan, 
in  disposing  of  a  case  involving  similar  facta, 
laid-  don-n  the  correct  principle  applicable, 
in  the  following  language: 

"The  location  notice  of  the  Snowdrift  daim 
provides  that  the  lode  daim  extends  from  the 
point  of  discovery  700  feet  in  a  northwesterly 
direction  and  800  feet  in  a  southeasterly  direc- 
tion. If  the  parties  who  located  it  in  fact 
placed  their  stakes  at  the  northeasterly  and 
southeasterly  comers  of  said  daims  so  as  to 
take  in  more  ground  than  called  for  in  the  no- 
tice, such  excess  was  not  and  could  not  be 
legally  included  in  that  location.  It  is  not  left 
to  the  pleasure  of  the  locator  to  adjust  his 
boundaries  when  and  where  he  likes  within  an 
excessive  location  when  it  will  interfere  with 
a  subsequent  locator. 

"Counsel  for  appellant  contends  that  a  lo- 
cator may  cover  or  indude  within  his  loca- 
tion an  excessive  area  of  ground  and  hold  it 
against  the  world  until  he  gets  ready  to  con- 
form it  to  the  area  allowed  by  the  mining  laws 
or  until  he  has  the  same  surveyed  for  a  pat- 
ent. We  recognize  the  rule  that  where  a  daim 
is  excessive  in  area  the  location  is  not  void 
unless  the  excess  is  so  great  as  to  impress 
the  locator  with  a  fraudulent  intent.  The  in- 
tent of  the  law  is  to  require  the  locator  to 
make  his  location  so  definite  and  certain  that 
from  the  location  notice  and  the  stakes  and 
monuments  on  the  ground  the  limits  and  bound- 
aries of  the  claim  may  be  readily  ascertained, 
and  so  definite  and  certain  as  to  prevent  the 
changing  or  floating  of  the  claim.  This  court 
held  in  Burke  v.  McDonald,  2  Idaho  (Hash.) 
679,  33  Pac.  49,  that  where  the  boundary  of  a 
claim  is  made  excessive  in  size  with  fraudulent 
intent,  it  is  void;  or  if  so  large  as  to  preclude 
innocent  error,  fraud  will  be  presumed.  Stem- 
winder  Min.  Co.  V.  Emma  &  L.  C.  Con.  Go.,  2 
Idaho  (Hash.)  466,  21  Pac.  1040.'" 

And  in  reaffinning  this  doctrine  the  Su- 
preme Court  of  Idaho,  in  Swanson  v.  Koen- 
Inger,  25  Idaho,  361,  137  Pac.  891,  said: 

"After  a  careful  consideration  of  the  decision 
in  Flynn  Group  Min.  Co.  v.  Murpby,  we  cannot 
escape  the  conclusion  that  it  is  based  on  the 
fact  that  a  locator  cannot  daim  a  greater 
length  in  either  direction  along  the  ledge  or 
lode  than  is  called  for  in  his  notice  of  location. 
In  that  case,  as  in  the  case  at  bar,  the  location 
notice  was  posted  at  the  discovery  and  not 
upon  either  of  the  end  stakes,  and  the  court 
said:  'Under  that  notice,  he  was  only  entitled 
to  800  feet  in  a  southeasterly  direction  from 
the  discovery  point.'  The  location  notice  calls 
for  600  feet  in  a  northwesterly  direction  from 
the  discovery.  The  daim  as  surveyed  for  pat- 
ent swing!)  the  northerly  part  from  an  angle 
of  about  45  degrees  to  a  straight  northerly  di- 
rectlon  from  the  discovery  point,  so  that  the 
location  notice  is  misleading  with  respect  t» 
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the  adioiniiiK  daJma  on  the  north,  the  extent 
of  froond  claimed  northerly  from  the  discovery 
end  with  respect  to  the  course  of  the  vein,  as 
wen  as  the  direction  from  discovery.  All  these 
paints  together  show  that  the  location  notice, 
instead  of  performing  the  fmiction  designed  by 
law  (that  is  to  say,  informing  the  public  of 
the  precise  ground  daimed  thereunder),  mis- 
leads in  every  particular  when  it  is  made  the 
basis  of  a  claim  to  the  ground  indnded  in  the 
patent  survey.    •    •    • 

"  The  object  of  the  lew  in  requiring  the  lo- 
cation' of  a  mining  daim  to  be  marked  upon 
the  ground  is  to  fix  the  claim,  to  prevent  float- 
ing or  swinging,  so  that  those  who  in  good  faith 
are  looking  for  unoccupied  ground  in  the  vi- 
cinity of  previous  locations  may  be  enabled  to 
ascertain  exactly  what  has  been  appropriated, 
in  order  to  make  their  locations  upon  the  resi- 
due.' Oleason  v.  Mining  Co.,  18  Nev.  442; 
Book  V.  Justice  Miu.  Co.  (O.  O.)  58  Fed.  106; 
Daggett  V.  Treka  Min.  &  MilL  Co.,  149  Cal. 
8S7,  86  Pac:  968. 

"The  wisdom  of  the  rule  laid  down  in  these 
eases  cannot  be  questioned,  as  it  is  contrary 
to  the  policy  and  spirit  of  the  mining  laws  to 
permit  a  mining  daim  of  excessive  size  to  be 
staked  and  then  afford  the  opportunity  for 
the  stakes  to  be  shifted  at  the  locator's  pleas- 
ure to  include  ground  proved  to  be  rich  in 
mineral  through  the  development  of  other  ore 
bodiea." 

Mr.  Lindley  In  bis  work  on  Mines  diH  Ed.) 
I  902.  says: 

liere  a  lode  location  is  excessive  and  the 
urea  to  which  a  locator  i^  entitled  can  be  der 
tennined  by  measurements  following  the  calls 
for  distances  from  the  discovery  contained  in 
the  notice  of  location,  it  has  been  held  that  a 
subsequent  locator  may  measure  the  ground 
east  otl  and  locate  the  excess.  The  notice  of 
location,  as  a  rule,  specifies  the  linear  ^s- 
tance  from  the  discovery,  point,  and  when  it 
does  not,  the  locator  can  only  claim  750  feet 
along  the  vein  on  each  side  of  the  discovery 
notice.  Obviously  this  is  a  method  which  the 
courts  would  follow  in  casting  off  excess." 

8ee^  also,  Erhardt  v.  Boaro,  113  U.  S.  627, 
5  Sup.  Ct.  560,  28  L.  Ed.  1113 ;  Bremlett  T. 
Flick,  sapra.  * 

[3, 4]  The  trial  court  attempted  to  justify 
its  findings  by  asserting  that  the  "Marietta" 
daim,  as  marked  upon  the  ground,  includes 
approximately  1,660  feet  along  the  vein,  392 
feet  of  whldi  runs  northerly  from  the  center 
of  the  diacovery  shaft  and  1,240  feet  south- 
erly from  the  discovery  shaft,  making  the 
"Marietta"  "along  the  vein  or  lode  excessive 
In  length  of  132  feet  over  the  amount  allowed 
by  law;  but  such  excess  was  not  indnded  In 
said  location  for  the  purpose  of  deceiving  or 
defrauding  anybody,  but  was  caused  by  In- 
advertence and  mistake  in  measurement,  and 
tfaoe  was  no  Infringement  or  encroachment 
vpoa  the  rights  of  others,  the  land  covered 
by  said  excess  being  at  the  time  of  said  loca- 
tion and  for  a  long  period  of  years  thereaft- 
er, open,  and  public  domain  of  the  United 
States." 

!a  making  such  findings,  the  court  depart- 


ed from  the  requlremoit  of  the  statute  and 
settled  law,  forbidding  one  from  shifting  his 
claim  in  either  direction  along  the  length  of 
the  lode  from  the  point  of  discovery,  so  as  to 
Interfere  with  the  rights  of  others.  It  Is 
obvious  that  when  the  plaintiff  and  Dewey 
Davles  measured  1,000  feet  southerly  from 
the  discovery  shaft  on  the  Marietta  to  deter- 
mine the  end  line  of  the  Marietta,  they  sim- 
ply did  what  Thompson  himself  could  have 
done  under  the  well-settled  principles  of 
law.  The  fact  that  Dewey  Davies,  >vho  then 
claimed  to  be  the  sole  owner  of  the  "Mariet- 
ta," assisted  Thompson  in  making  the  meas- 
urements to  determine  the  end  line  of  the 
"Metallc"  claim,  simply  emphasizes  the  fair 
play  whidi  characterized  the  entire  transac- 
tion. 

In  view  of  the  facts  and  circumstances  at- 
tending the  location  of  the  "Metallc"  claim 
by  the  plaintiff  Thompson,  the  findings  and 
legal  conclusions  made  by  the  district  court 
were  manifestly  unfair,  unjust  and  errone- 
ous. The  plaintiff  was  assisted  in  locating 
the  Metallc  claim  by  Dewey  Davies,  who  was 
at  the  time  in  actual,  possession,  and  the 
claimant  of  the  "Marietta"  claim,  adjoining 
the  "Metallc"  on  the  north.  Together  they 
measured  the  distance  southerly  from  the 
shaft  of  the  "Marietta"  claim,  and  fixed  the 
north  end  line  of  the  "Metallc"  cUIm,  with 
reference  to  that  which  Dewey  Davies  estab- 
lished as  the  south  end  line  of  the 'Marietta 
daim,  and,  although  Davies  knew  the  lo- 
cation of  the  corner  posts  of  the  Marietta 
claim,  he  made  no  reference  to  them,  and  did 
not  point  the  same  out  to  Thompson  at  the 
time  the  latter  made  the  location  of  the  "Me- 
tallc" claim.  He  produced  the  dedaratory 
statement  of  the  "Marietta"  claim  as  record- 
ed, and  reference  was  made  thereto  exclu- 
sively for  the  purpose  of  eetablishing  the 
south  end  line  of  the  Marietta  claim  and  the 
north  end  line  of  the  MeUUc.  In  fact,  the 
length  of  the  Marietta  claim  as  staked  on 
the  groimd  was  175  feet  excessive,  and  It  Is 
manifestly  unfair  and  unjust  to  permit  the 
defendant  by  amendment  to  shorten  the  dis- 
tance to  the  north  of  the  discovery  shaft  108 
feet  and  add  the  same  to  the  south  end,  more 
especially  in  view  of  the  excessive  length  of 
the  claim  as  originally  staked.  The  recitals 
in  the  declaratory  statement  as  recorded  in 
compliance  with  the  law  Is,  in  our  opinion, 
controlling  as  to  the  distance  a  locator  daims 
on  either  side  from  the  point  .of  discovery  of 
a  quartz  location  along  the  course  of  the 
vein.  In  the  absence  of  actual  knowledge  of 
the  position  of  the  location  of  the  comers. 

We  are  of  opinion  that  the  area  In  conflict 
was  open  for  location  under  the  laws  of  the 
United  States  and  the  statutes  of  Montana, 
at  the  time  that  Thompson  made  his  location 
thereof,  and  that  the  district  court  was  in 
error  In  making  its  findings  of  fact  and  en- 
tering judgment  In  favor  of  the  defendant 
The  judgment  Is  reversed,  and  the  cause  re- 
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manded,  with  directions  to  enta  Judgment  in 
favor  of  the  plalntUf. 
Reversed  and  remanded. 

COOPER  and  HOLLOW  AT,  JJ..  and  AT- 
ERS,  r^trlct  Judge,  sitting  In  piace  of  BEZ- 
NOIiDS,  J.,  dlsquallfled,  concur. 


(63  Mont.  22S) 

CONTINENTAL  OIL  CO.  v.  MONTANA  CON- 
CRETE CO.    (N».  5043.) 

(Supreme  Court  of  Montana.    May  1,  1922.) 

1.  Statutes  4=9226— Legislature  adoptlog  stat- 
ute of  other  state  presumed  to  have  adopted 
oonstmotlon  placed  tbereos. 

The  Legislature  In  enacting  a  statute  pat- 
terned after  that  of  another  state  will  be  pre- 
sumed to  have  adopted  the  construction  placed 
thereon  by  the  highest  court  of  such  stste  as 
well  as  the  text. 

2.  Corporations  4=9334— Personal  llahlllty  of 
directors  for  dlsdalmlng  lllsgal  dividends  la 
the  aatura  of  a  penalty. 

Bev.  Code  1907, 1 3837,  as  amended  by  Laws 
1910,  c.  37  (Rev.  Codes  1021,  i  6030),  prohibit- 
ing payment  of  dividends  except  from  the  sur- 
plus profits  and  the  reduction  or  increasing  of 
the  capital  stock,  except  in  specified  manner,  and 
making  tl^e  directors  personally  liable  for  viola- 
tion thereof,  imposes  a  statutory  liability  In 
the  nature  of  a  penalty  for  failure  to  obey  the 
mandate  of  the  law.  In  view  of  Rev,  Codes  1921, 
i  6003. 

3.  Statutss  «=3 1 64— Statute  ameadlng  existing 
statute  "to  read  as  follows"  repeals  all  por- 
tions of  former  act  aot  repeated  In  new  one. 

Where  the  Legislature  declares  an  existing 
statute  to  be  amended  "to  read  as  follows," 
etc.,  the  new  act  is  a  substitute  for  the  old  one, 
and  only  so  much  of  the  original  act  as  is  re- 
peated in  the  new  one  is  continued  In  force, 
and  all  other  portions  are  repealed. 

4.  Statutes  «=3e76( I)— Repeal  of  statute  takes 
away  all  remedies  existing  therennder. 

In  view  of  Rev.  Codes  1021,  §  95,  the  re- 
peal of  a  statute  without  any  reservation  takes 
away  all  the  remedies  existing  under  the  re- 
pesled  act  and  defeats  all  actions  peoding  under 
it  at  the  time  of  its  repeal,  particularly  where 
statute  creating  cause  of  action  providing  a 
remedy  not  known  to  the  common  law  is  re- 
pealed. 

5.  CoastltutlonsI  law  «=»I05,  145  —  Corpora- 
tions 4=»326— Statute  dsprlving  oorporatlon's 
creditor  of  right  to  saforoe  debt  against  dl- 
reotora  held  not  unoonstltutional  as  impair- 
ing obligation  of  oontraot  or  Interfering  with 
vested  rights. 

Laws  1010,  c.  37  (Rev.  Codes  1021,  i  5089), 
amending  Rev.  Codes  1907,  |  3837,  so  as  to  de- 
prive creditor  of  corporation,  whose  debt  was 
contracted  prior  to  enactment  of  amendment,  of 
the  right  to  enforce  debt  against  directors  who 
created  the  debt  beyond  the  subscribed  capital 
stock,  held  not  unconstitutional,  to  impair  the 


obligationa  of  contracts,  nor  to  Interfere  with 
vested  rights,  since  the  directors'  liability  was 
not  founded  in  contract  and  there  was  no  vest- 
ed interest  In  an  unenforced  penalty. 

6.  Constltntlenal  law  «s»l9l— Statuts  depriv- 
ing oorporatlon's  craditor  of  right  to  enforca 
debt  against  dlreotors  bold  not  "retrospective 
law." 

Laws  1010,  c.  87  (Bev.  Codes  1921.  |  SBBO), 
amending  Rev.  (3odes  1907,  {  8887,  so  as  to 
deprive  creditor  of  corporation,  whose  debt  was 
contracted  prior  to  the  enactment  of  amend- 
ment, of  the  right  to  enforce  debt  against  di- 
rectors who  crested  the  debt  beyond  the  sub- 
scribed capital  stodk,  Md  not  violative  of 
Const,  art.  IS^  |  18,  prohibiting  the  enactment 
of  a  '^trospective  law,"  since  a  law  is  retro- 
spective which  takes  away  or  impairs  vested  - 
rii^ts  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  at- 
taches a  new  disabili^  in  respect  to  transac- 
tlona  or  considerations  already  past,  as  there 
is  no  vested  right  in  an  nnenforced  penalty 
(citing  4  Words  and  Phrases  [Second  Series] 
p.  373— Retrospective  Lew.) 

7.  Corporations  «sA46  —  Statats  depriving 
creditors  of  right  ef  artloa  against  dlrsotor* 
hold  applleable  to  dlreotors  whose  liability  at- 
tached prior  to  eaaotmsnt;  "rstroaotlva^; 
"rotrospsctlve." 

Laws  1010,  c.  87  (Rev.  C!odes  1021,  i  6030), 
amending  Bev.  Codes  1007,  I  3887,  so  ss  to 
deprive  corporation's  creditors  of  right  to  en- 
force debt  sgainst  directors  who  created  debt 
beyond  subscribed  capital  stock,  Md  applicable 
to  directors  whose  liability  bsd  attached  prior 
to  the  amendment,  notwithstanding  Bev.  Codes 
1921,  I  3,  providing  that  no  law  is  retrosctive 
unless  expressly  so  declared,  such  amendment 
not  being  "retroactive"  merely  because  it  dis- 
regarded a  right  of  action  theretofore  existing, 
the  term  "retroactive"  being  synonymous  with 
"retrospective."' 

[Ed.  Note.— For  other  definitions,  see  Words 
snd  Phrases,  Second  Series,  Retrosctive.] 

8.  Statutes  4=9271— As  to  elf  eat  of  Rev.  Codas, 
held  emergency  measures  to  prevent  abate- 
ment ef  pending  proceedings  oonseqaent  on 
their  adoption  and  not  applicable  to  statutes 
generally. 

Rev.  (Todes  1907,  |  8,  providing  thst  no  ac- 
tion or  proceeding  commenced  before  this  Ode 
takes  effect  and  no  right  accrued  is  aCfected  by 
its  provisions,  etc,  and  section  17,  providing 
for  the  repesi  or  abrogation  of  certain  laws, 
and  specifying  that  "this  repeal  or  abrogation 
does  not  revive  any  former  law  heretofore  re- 
pealed, nor  does  it  affect  any  right  already  ex- 
isting or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  Code  provided," 
etc.,  htid  not  to  constitute  a  saving  dense  ap- 
plicable to  statutes  generally,  but  merely  con- 
stituting emergency  measures  intended  to  pre- 
vent the  sbatement  of  pending  proceedings  and 
the  loss  of  existing  rights  consequent  upon  the 
adoption  of  the  Codes. 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  B.  Carroll,  Judge. 

Action  by  the  Continental  Oil  Company,  a 
corporation,  against  the  Montana  Oonctete 
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Company,  a  corporation.  From  order  deny- 
ing plaintiff's  application  for  the  appolnt- 
moit  of  a  receive  for  the  defendant,  the 
plaintiff  appeals.     Affirmed. 

Nolan  &  Donovan  and  Harlow  Peaae,  all 
of  Bntte.  for  appellant. 

Charles  R.  Ijeonard,  B.  M.  Lamb,  and  F. 
Ol  Fluent,  all  of  Butte,  tot  respondent 

HOLLOWAY,  J.  In  an  action  pMidlng  In 
the  district  court  of  Silver  Bow  county, 
wherdn  the  Continental  Oil  Company  Is 
plaintiff  and  the  Montana  Concrete  Company, 
s  corporation.  Is  ddFoidant,  an  affidavit  was 
filed  on  behalf  of  the  plaintiff  which  redtee 
tbat  oo  BCardi  9,  1918,  plaintiff  recovered  a 
Judgment  against  the  defendant  for  $367.81 
ind  costs;  tbat  no  part  thereof  has  been 
paid;  that  execution  has  been  Issued  and 
returned  unsatisfied;  that  between  January 
1, 1918,  and  December  81,  1918,  the  directors 
of  the  defendant  corporation,  J.  D.  Slemons, 
James  H.  King,  and  D.  A.  Morrison,  incurred 
debts  on  behalf  of  the  corporation,  includ- 
ing the  debt  due  to  plaintiff,  exceeding  the 
Mibscrtbed  capital  stock  of  the  corporation 
by  more  than  $25,000.  Upon  this  affidavit  an 
application  was  made  to  the  court  for  the 
appointment  of  a  receiver  for  the  defendant, 
to  the  end  that  its  right  of  action  against  the 
directors  may  be  prosecuted,  the  amount  of 
tbeir  liability  recovered,  and  plaintiff's  Judg- 
ment satisfied.  After  a  hearing  upon  an  or- 
der to  show  cause,  the  application  was  de- 
nied, and  plaintiff  appealed  from  the  order. 

During  the  period  when  the  indebtedness 
constltuttng  the  excess  was  Incurred,  section 
3837,  Bevlqed  Codes  1907,  was  la  force.  It 
provided: 

"The  directors  of  corporations  must  not  make 
fridends,  except  from  the  surpluB  profits  aria- 
inir  from  the  busineas  thereof;  nor  mnst  they 
diride,  withdraw  or  pay  to  the  stockholders,  or 
in;  of  them,  any  part  of  the  capital  stock;  nor 
mnst  they  ereate  dehtt  b«yoi»4  their  tubtcribed 
espitol  gUx^,  or  rednce  or  increase  the  capital 
•tock,  except  as  hereinafter  specially  provided. 
For  a  violation  of  the  provisions  of  this  aection, 
the  directors  under  whose  adminlatration  the 
tame  may  have  happened  (except  tboiie  who 
nay  have  caused  their  disaent  therefrom  to  be 
entered  at  large  in  the  minutes  of  the  directors 
at  the  time,  or  were  not  present  when  the  same 
did  happen)  are.  In  their  individual  and  pri- 
vate capacity.  Jointly  and  severally  liable  to 
the  corporation  and  to  the  creditors  thereof, 
b  the  event  of  its  dissolution,  to  the  full  amount 
of  the  capital  stock  so  divided,  withdrawn,  paid 
oot  or  reduced,  or  ieht  oontraoted,"  etc 

[1]  On  February  21,  1919,  secUon  3837 
was  amended  by  eliminating  the  words  in 
italics  (chapter  87,  Laws  of  1919;  section 
S980,  Revised  Codes  1921),  and  the  question 
is  now  presented:  IDid  this  amendment  oper- 
ate to  destroy  the  right  of  action  which  the 
defendant  corporation  had  against  its  di- 
tectors?    A  statute  very  similar  to  section 


8837  was  enacted  in  California  In  1850  (St. 
1860,  p.  348,  1 13)  and  with  slight  changes  was 
carried  into  the  Civil  Code  of  1872  as  sec- 
tion 309.  In  1863  the  Act  of  1850  was  con- 
strued by  the  Supreme  Court  of  California, 
and  it  was  then  said: 

"This  statute  provides  for  makinr  one  per- 
son individually  Uable  for  the  debts  of  another, 
and  prescribes  how  and  under  what  drcum- 
stancea  he  shall  be  held  thus  liable.  IJke  other 
statutes  which  create  a  forfeiture  or  impose  a 
penalty,  it  is  to  be.  strictly  construed;  and 
every  intendment  and  presumption  is  in  favor 
of  the  defendant  in  such  cases."  Irvine  v.  Mc- 
Keon,  23  Cal.  472. 

In  1889  section  909  of  the  Olvll  Code  be- 
came the  subject  of  consideration  by  the 
same  court,  and  the  language  quoted  above 
from  Irvine  v.  McKeon  was  approved  and 
adopted.  Moore  v.  Lent,  81  Cal.  602,  22  Pac. 
876.  When  the  commisalonera  appointed  to 
codify  the  laws  of  M(nitana  completed  the 
original  draft  of  each  of  the  four  proposed 
codes,  they  submitted  a  report  In  which, 
among  other  things,  it  Is  said: 

"This  [Civil]  Code  is  almost  entirely '  taken 
from  the  Civil  Code  prepared  by  the  Hon.  Da- 
vid Dudley  Field  for  the  Legislature  of  the 
SUte  of  New  Tork,  and  the  Civil  Code  adopted 
by  the  state  of  California." 

Section  309  of  the  California  Civil  Code 
was  appropriated  by  our  commissioners  with- 
out change  and  In  that  form  was  adopted  by 
the  Legislature  and  became  section  438  of 
our  Civil  Code  of  1896  and  was  continued 
without  amendment  and  incorporated  in  the 
Revised  Codes  of  1907  as  section  8837  above. 
It  will  be  seen  that  we  borrowed  section 
3837.  from  Oallfornia  after  Ita  diaracter  had 
been  determined  by  the  highest  court  of 
that  state,  and,  under  the  familiar  rule  ap- 
plicable in  such  cases,  we  must  indulge  the 
presumption  that  our  legislative  assembly 
adopted  the  construction  as  well  as  the  text, 
and  intended  that  the  liability  imposed  up- 
on the  offending  directors  should  be  treated 
as  a  penalty  for  their  violation  of  the  law. 
Moreland  v.  Monarch  Min.  Co.,  55  Mont. 
419,  178  Pac.  176;  State  ex  rel.  Rankin  v. 
State  Board  of  S^Xaminers,  59  Mont.  557,  197 
Pac.  988. 

[I]  In  principle,  there  is  not  any  dtstinc- 
tion  between  the  liability  imposed  by  section 
3837  and  that  Imposed  by  the  companion 
section  (section  451,  Civil  Code  1805 ;  section 
8850,  Rev.  Codes  1907;  section  6003,  Rev. 
Codes  1921)  for  the  failure  of  the  directors 
to  file  the  required  annual  report,  and  be- 
ginning with  Oans  v.  Switser,  9  Mont  408,  24 
Pac.  18,  this  court  has  held  conslstenUy  that 
the  latter  provision  is  penal  in  character; 
that  it  establishes  a  new  rule  of  private 
right  unVnown  to  the  common  law;  and  that 
the  liability  Is  neither  created  by  contract  nor 
given  as  compensation  for  a  direct  and  imme- 
diate wrong  done  by  the  directors  to  the.Bred<< 
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Itors.  fDie  most  recent  case  aflirming  the  rule 
Is  Butler  T.  Peters,  92  Miont  — ,  205  Pac.  247. 
The  same  reason  which  prompted  the  ded- 
Blon  In  each  of  the  last  class  of  cases  com- 
pos the  conclusion  that  the  liability  Imposed 
by  section  3837  Is  purely  statutory  and  Is  in 
the  nature  of  a  penalty  for  failure  to  obey  the 
mandate  of  the  law,  and  this  Is  in  harmony 
with  the  decided  weight  of  authority.  Moss 
V.  Smith,  171  Cal.  777,  165  Pac.  90;  Chase 
y.  Curtis,  113  U.  S.  452,  6  Snp.  Ct.  654,  28 
U  Ed.  1038;  Park  Bank  v.  Remssi,  158  U. 
S.  337,  16  Sup.  Ct.  891,  39  L.  Kd.  1008; 
Savage  t.  Shaw,  195  Mass.  671,  81  N.  E.  303, 
122  Am.  St.  Rep.  272, 12  Ann.  Cas.  806;  Mitch- 
ell T.  Hotchklss,  48  Conn.  9,  40  Am.  B^. 
146;  Lel^ton  t.  Campbell,  17  B.  L  51,  20 
AtL  14,  9  li.  R.  A.  187;  Steele  v.  Prentice, 
43  Colo.  17,  95  Pac.  652;  Sturges  t.  Burton, 
8  Ohio  St  215,  72  Am.  Dea  582;  4  Fletcher, 
Cyclopedia  Corporations,  f  2597;  14a  O.  J. 
197. 
[3]  Chapter  37,   I^aws  of  1919,  provides: 

"That  section  3837  of  the  Revised  Codes  of 
the  State  of  Montana  of  1907  be,  and  the  same 
is  hereby,  amended  to  read  as  follows,  to  wit:" 
Then  follows  the  section  as  amended  and  the 
conclusion:  "AU  acts  and  parts  of  acts  in  con- 
flict herewith  are  hereby  repealed." 

It  is  the  rule  in  this  state,  and  elsewhere 
generally,  that  whenever  the  Legislature  de- 
clares that  an  existing  statute  is  to  be  amend- 
ed "to  read  as  follows,"  etc.,  it  thereby  evinces 
an  intention  to  make  the  new  act  a  substi- 
tute for  the  old  one  and  that  so  much  only 
of  the  original  act  as  is  repeated  in  the  new 
one  is  continued  in  force,  and  aU  portions 
omitted  from  the  new  act  are  repealed.  City 
of  Helena  v.  Rogan,  27  Mont  135,  69  Pac. 
709;  State  ez  rel.  Jacobson  y.  Board,  47 
Mont  531,  134  Pac.  291;  State  ez  rel.  Paige 
v.  District  Court  54  iiaat  332,  169  Pac. 
1180.  The  effect  of  the  amendment  made  to 
section  3837  was  to  repeal  the  statute  which 
Imposed  a  liability  upon  the  directors  of  a 
corporation  for  incurring  debts  beyond  the 
coriwration's  subscribed  capital  stock.  What 
effect,  if  any,  had  this  r^eal  upon  the  di- 
rector's liability  existing  at  the  time  the  new 
act  became  effective? 

[4]  The  right  of  action  against  the  di- 
rectors recognized  by  section  3837  was  one 
created  by  the  statute  itself,  one  which  did 
not  exist  at  common  law,  and  the  amending 
statute  does  not  contain  any  saving  clause. 
It  Is  the  general  rule  that  the  repeal  at  a 
statute  without  any  reservation  takes  away 
all  the  remedies  existing  under  the  repealed 
act  and  defeats  all  actions  pending  under  it 
at  the  time  of  its  repeal.  The  rule  is  pecu- 
liarly am>licable  to  the  repeal  of  a  statute 
which  creates  a  cause  of  action  providing  a 
remedy  not  known  to  the  common  law.  86 
Cyc.  1228.  The  principle  is  in  harmony  with 
that  dedared  by  our  own  Codes.  Section 
96,  Revised  Codes  1921  (section  294,  FoL  Code  J 


1895;  section  121,  Rev.  Ciodes  1907)  declares: 

"Any  statute  may  be  repealed  at  any  time, 
except  when  it  is  otherwise  provided  therein. 
Persons  acting  nnder  any  statute  are  deemed 
to  have  acted  in  contemplation  of  this  power 
of  repeal." 

In  36  Cyc.  1227,  it  is  said: 

"The  repeal  of  a  statute  under  whidi  pen- 
alties recoverable  in  a  civil  action  have  been  in- 
curred, win  operate  to  take  away  all  rights  to 
the  recovery  of  such  penalties  either  by  the 
public  or  by  individuals,  unless  such  richts  are 
preserved  by  a  saving  clause,"  etc. 

[8]  Counsel  for  plaintiff  contend  that  If 
the  effect  of  chapter  37  is  to  destroy  the  right 
of  action  existing  against  the  directors.  It  is 
invalid  as  impairing  the  obligation  of  con- 
tract and  interfering  with  vested  rights. 
The  answer  to  this  contention  Is  plain.  The 
directors'  liability  is  not  founded  in  contract, 
and  there  is  not  any  such  thing  known  to 
the  law  as  a  vested  Interest  in  an  unoiforced 
penalty.  Gregory  v.  Bank,  3  Colo.  332,  25 
Am.  Rep.  760;  Norris  v.  Cro<*er,  18  How. 
429, 14  L.  Ed.  210;  Bay  City,  etc.,  Ry.  Co.  ▼. 
Austin,  21  Mich.  391;  Anderson  v.  Byrnes, 
122  Cal.  272,  54  Pac.  82L 

[6]  Again,  counsel  contend  that  if  the  ef- 
fect of  chapter  37  Is  to  wipe  out  the  existing 
liability  of  directors,  it  violates  section  13, 
art  15  of  our  Constitution,  which  provides: 

"The  legislative  assembly  shall  pass  no  law 
for  the  benefit  of  a  *  *  *  corporation,  or 
any  individual  or  association  of  individuals,  ret- 
rospective in  its  operation." 

We  are  unable  to  admit  the  validity  of 
this  contention.  "A  law  Is  restrospective  In 
its  legal  sense  whldi  takes  away  or  impairs 
vested  rights  acquired  under  existing  laws 
or  creates  a  new  obligation,  imposes  a  new 
duty  or  attaches  a  new  disability  in  respect 
to  transactions  or  considerations  already 
past"  7  Words  and  Phrases,  First  S^es, 
p.  6199;  4  Words  and  Phrases,  Second  Series, 
p.  373.  As  we  have  observed,  there  is  not 
any  such  thing  known  to  the  law  as  a  vested 
right  In  an  unenforced  penalty,  and,  since 
the  only  effect  of  chapter  37  Is  to  relieve  the 
directors  of  their  individual  liability  for  the 
penalty  Imposed  by  section  3837,  It  does  not 
Impinge  upon  the  constitutional  limitation 
above. 

[7]  Section  8,  Revised  Codes  1921  (section 
3,  Pol.  (3ode  1895;  section  3,  Rev.  Codes 
1907)  declares: 

"No  law  contained  in  any  of  Hie  Codes  or  oth- 
er statutes  of  Montana  is  retroactive  unless 
expressly  so  declared." 

From  this,  counsel  argue  that  chapter  87 
cannot  be  held  to  r^eve  directors  whose 
liabiilty  had  attached  prior  to  February  21, 
1919;  but  the  argument  has  its  foundation 
in  the  erroneous  assumption  that  chapter  37 
la  retroactlTe  merely  because  It  destroys  a 
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right  ffif.  action  theretofore  existing.  The 
tenna  "retroactive"  and  "retrospective,"  as 
applied  to  laws,  are  used  Interchangeably 
and  are  syncmymous  (Century  Dictionary; 
Standard  Dictionary;  Balrden  v.  Holden, 
15  Ohio  St  207),  and,  as  observed  heretofore, 
chapter  37  does  not  fall  within  any  well- 
recognized  definition  of  the  terms  "retro- 
spectlve  law." 

In  4  Fletcher,  Cyclopedia  Corporations,  i 
2607,  the  character  of  a  statute,  such  as  sec- 
tion 3837,  and  the  effect  of  Its  r^>eal,  are  dls- 
cossed  at  length.    It  Is  said : 

"It  is  generally  held  that  such  statntes  are 
penal  in  each  a  sense  that  they  may  be  repealed 
tt  any  time,  even  after  an  action  baa  been  com- 
menced by  a  creditor,  without  violating  consti- 
tntional  prohibitions  against  laws  impairing  the 
obligation  of  contracts  or  interfering  with  vested 
rights;  and  that  a  creditor  has  no  vested  right 
nnder  Bn<A  a  statute  against  an  ofiScer  until  he 
has  recovered  a  judgment  against  Iiim.  In  such 
a  ease,  the  Legislature  may  repeal  a  statute  im- 
posing npon  directors  or  other  officers  a  penal 
liability  for  corporate  debts,  not  only  as  against 
>^«Htig  creditors,  but  also  as  against  credi- 
tors who  have  commenced  an  action,  and  after 
the  repeal  no  judgment  can  be  rendered."  2 
Thompson  on  Corporations,  f  1331;  Credit 
Hen's  Adjustment  Co.  v.  Vickery,  02  Colo.  214, 
in  Pac.  297. 

In  sapport  of  their  contention  for  a  con- 
trary rule,  counsel  for  plalntUT  cite  12  C.  J. 
977;  but  the  subject-matter  there  dealt  with 
It  the  liability  of  stockholders,  and  counsel 
fall  to  distingulsdi  between  the  character  of  a 
stodUiolder's  llablUty  and  the  liability  im- 
posed upon  a  director  as  such — a  distinction 
recognized  by  all  authorities.  Wiles  ▼.  Suy- 
dam,  64  N.  X.  173;  Flash  v.  Connecticut,  109 
U.  S.  371.  3  Sup.  Ct  263,  27  L.  Ed.  966. 

[I]  But  counsel  for  plaintUI  Insists  that  we 
bave  in  this  state  a  g^ieral  saving  statute, 
and  reference  Is  made  to  sections  8  and  17 
of  the  Revised  Codes  of  1907.  Section  8 
proTides: 

"No  action  or  proceeding  commenced  be- 
fore this  Code  takes  elfect,  and  no  right  ac- 
crued, is  affected  by  its  provisions,"  etc. 

Section  17  provides  for  the  repeal  or  abro- 
gation of  certain  laws,  and  then  proceeds: 

"Tliis  repeal  or  abrogation  does  not  revive 
any  former  law  heretofore  repealed,  nor  does 
it  affect  any  right  already  existing  or  accrued, 
or  any  action  or  proceeding  already  taken,  ex- 
cept ar  in  this  Code  provided,"  etc. 

Uke  provisions  are  found  In  the  Codes  of 
1896  and  of  1921.  These  sections  do  not  in 
any  sense  constitute  a  saving  clause  ai^lica- 
ble  to  statutes  generally.  They  are,  as  their 
very  terms  suggest,  emergency  measures  In- 
tended to  prevent  the  abatement  of  pending 
proceedings  and  the  loss  of  existing  rights 
consequent  npon  the  adoption  of  the  particu- 
lar Codes,  and  extend  no  further. 


No  action  had  been  iffosecnted  to  Judgment 
against  the  directors  of  the  Montana  Con- 
crete Company  prior  to  the  enactment  of 
chapter  37,  and,  since  by  the  terms  of  that 
act  their  liability  was  extinguished,  no  pur- 
pose could  be  served  by  the  appointment  of  a 
receiver. 

The  order  is  afSrmed. 

Affirmed. 

COOPER  and  GAIiEN,  JJ.,  and  ATBRS, 
District  Judge,  sitting  in  place  of  REYN- 
OLDS, J.,  disqualified,  c(Micur. 


LINSE  V.  ZASTROW. 


(63  Mont.  241) 
(No.  4802.) 

1922. 


(Supreme  Court  of  Montana.     May  1, 
Rehearing  Denied  June  6,  1922.) 

1.  Spectflo  performaaoe  «=9||4(2)— Complaint 
bald  demurrable  for  failure  to  show  oonslder- 
atlon  for  the  oontraet. 

Complaint  for  specific  performance  of  con- 
tract to  convey  land,  specifying  the  considera- 
tion as  "the  sum  of  one  dollar  and  other  val- 
uable considerations,  •  *  *  the  receipt  of 
which  is  hereby  adcnowledged,"  not  specifying 
nature  of  other  valuable  considerations,  held 
demurrable  for  failure  to  show  the  conridera- 
tion  for  the  contract 

2.  Speoiflo  perforraaace  ^ssl  14(2)— Complaint 
iriust  show  oonsldsration  for  the  oontraot. 

Though  inadequacy  of  consideration  for  a 
contract  to  convey  land  is  a  matter  of  defense 
in  suit  for  specific  performance,  the  complaint 
in  such  action  must  show  the  consideration  for 
the  contract 

3.  Vendor  and  pnrehaser  «=92 1— Contract  held 
not  void  for  Indaflnlteaess. 

Contract  for  conveyance  of  land,  by  which 
purchaser  agreed  to  pay  vendor  "the  sum  of 
one   dollar  and  other  valuable   considerations 

($ ),  under  date  hereof,   the   receipt  of 

which  is  hereby  acknowledged,"  held  not  void 
for  Indefiniteness,  as  against  contention  that 
the  consideration  could  not  be  determined 
therefrom;  the  clause  "the  receipt  of  which 
is  hereby  acknowledged"  having  reference  to 
"other  valuable  considerations"  as  well  as  to 
the  "one  dollar." 

4.  Contracts  «=>!  53— Valid  oonstraotlon  adopt* 
ad  If  posslMs. 

If  of  two  constructions  one  will  render  a 
contract  valid  and  the  other  void,  the  valid  con- 
stmction  will  be  adopted  if  it  can  be  done 
without  violence  to  the  ascertained  intention  of 
the  parties. 

Commissioners'  Opinion. 
Appeal  from  District  Court  Fergus  Coun- 
ty;  Jadf  Briscoe,  Judge. 

Acti(Mi  by  Louise  Linse,  as  admlnistratrixi 
of  the  estate  of  Augnste  Zastrow,  against  Au- 
gust Zastrow.  From  judgment  for  plaintiff 
and  from  order  d^iying  defendant's  motion 
for   a    new   trial,   the  defendant    appeala 
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Judgment  and  order  reversed,  and  cause  M> 
manded,  wltb  directions. 

Belden  &  De  Kalb  and  Merle  O.  Oroate^  all 
of  IiewlBtown,  for  aK)eUant 

B.  K.  Matson  and  John  A.  Coleman,  both 
of  Lewlstown,  for  respondent 

POMEROT,  O.  O.  Ttia  Is  an  action  by  the 
administratrix  of  the  estate  of  the  vendee 
for  4be  specific  perfcnrmance  of  a  contract 
for  the  conveyance  of  land.  The  contract  as 
set  forth  In  tiie  complaint  is  as  follows: 

"This  agreement,  made  and  entered  into  this 
13th  day  of  Jannary,  1011,  by  and  between 
Aagust  Zastrow,  of  Moore,  Fergus  connty, 
Montana,  party  of  the  first  part,  and  Augnste 
Zastrow,  of  Moore,  Fergus  connty,  Montana, 
party  of  the  second  part,  wltnesseth: 

"^hat  the  said  party  of  the  first  part,  in  con- 
sideration of  the  covenants  and  agreements 
on  the  part  of  the  said  party  of  the  second 
part  hereinafter  contained,  agrees  to  sell  and 
convey  unto  the  said  party  of  the  second  part, 
and  the  said  party  of  the  second  part  agrees 
to  buy  all  that  certain  lot  and  parcel  of  land, 

indn^K   situated    in    Fergus    county, 

Montana,  and  described  as  follows,  to  wit:  The 
east  half  of  the  northeast  quarter  of  section 
eleven  south  of  the  public  highway;  the  north- 
east quarter  of  the  southeast  quarter  of  sec- 
tion eleven;  the  east  half  of  the  northeast  quar- 
ter and  the  east  half  of  the  southeast  quarter 
of  section  fourteen  in  township  fourteen  north 
of  range  fifteen  east  of  the  Montana  Meridian 
in  Montana,  containing  approximately  275  acres 
for  the  sum  of  one  dollar  end  other  valuable 
considerations  and  the  said  party  of  the  sec- 
ond part,  in  consideration  of  the  premise* 
agrees  to  pay  the  said  party  of  the  first  part 
the  sum  of  one  dollar  and  other  valuable  con- 
siderations ($ )  dollars,  on  the  date  here- 
of, the  receipt  of  which  is  hereby  acknowledged, 

and a )  dollars  on  or  before  —. , 

19 ,  end {% ;)  dollars  on  or  before 

,    19 V    and    >    (| )    dollars 

on  or  before ,  19 ,  and (| ) 


dollars  on  or  before 


all  deferred 


payments  to  bear  interest  at  the  rate  of  6  per 
cent,  per  annum,  and  the  party  of  the  first 
part  agrees  to  furnish  the  party  of  the  second 
part  an  abstract  of  title,  showing  that  he  has 
a  fee  simple  title  to  the  said  lands  and  that  it 

is  free  from  incumbrance,  within (— i ) 

days  after  the  date  hereof,  and  further  agrees 
that  upon  receiving  the  said  payments  at  the 
times  and  In  the  manner  above  mentioned, 
that  he  win  execute  and  deliver  to  the  said 
party  of  the  second  part  or  to  his  assigns,  a 
good  and  sufficient  warranty  deed  of  the  above 
described  property,  and  agrees  that  he  will  pay 
all  state  and  county  taxes  upon  the  said  prop- 
erty for  the  year  19 . 

"It  is  mutually  agreed,  by  and  between  the 
parties  hereto,  that  in  the  event  of  a  failure 
to  comply  with  the  terms  hereof  by  the  party 
of  the  second  part,  the  party  of  the  first  part 
shall  be  released  from  all  obligations  in  law 
and  equity  to  convey  the  said  property  and  the 
said  party  of  the  second  part  shall  forfeit  all 
right  hereto,  and  the  said  party  of  the  first 
part  shall  keep  and  retain  the  moneys  paid 
thereon  for  his  own  personal  use,  and  the  same 


shall  be  considered  as  payment  of  an  optioB 
and  rents  apon  the  said  lands  from  the  date 
hereof  until  the  time  of  the  failure  of  the  par- 
ty of  the  second  part  to  comply  herewith. 

"It  is  agreed,  by  and  between  the  parties 
hereto,  that  this  agreement  and  all  of  the  cove- 
nants hereof  shall  extend  to  and  bind  the  heirs, 
executors,  administrators  and  assigns  of  both 
of  the  parties  hereto. 

"In  witness  whereof,  the  respective  parties 
hereto  have  hereunto  set  their  hands  and  seals 
the  day  and  year  in  this  agreement  first  above 
written.  [Signed]    August  Zastrow. 

"[Signed]    Augusts  Zastrow. 

"Witness: 

"[Signed]   U  V.  Jackson. 
"[Signed]    Jno.  A.  Nelson."* 

The  plaintiff  In  her  complaint  alleges  that, 
at  the  time  of  the  execation  of  the  contract, 
all  of  the  conditions  precedent,  or  otherwise, 
were  duly  fnlfllied  and  performed,  and  the 
full  consideration  for  the  conveyance  of  the 
lands  was  received  and  acknowledged  by  the 
defoidant,  and  lyothlng  further  was  to  l>e 
done  except  to  execute  a  good  and  suflBdent 
deed  for  the  land.  The  complaint  does  not 
contain  any  allegation  as  to  what  was  the 
consideration  for  the  contract,  other  than  by 
making  the  contract  a  part  of  the  complaint. 
The  sufficiency  of  the  complaint  was  dial- 
lenged  by  general  demurrer  and  by  objection 
to  the  introduction  of  any  testimony  at  the 
trial. 

The  appeal  Is  from  a  judgment  for  the 
plaintiff  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

[1 ,  Z]  The  demurrer  should  have  been  sus- 
tained. Wblle^  In  a  suit  for  specific  perform- 
ance, inadequacy  of  consideration  Is  a  mat- 
ter of  defense,  it  is  neceesaiy  that  the  com- 
plaint show  the  consideration  for  the  con- 
tract Ma'yger  v.  Cruse,  S  Mont  486,  6  Pae. 
333;  Finlen  v.  Helnze,  28  Mont  548,  78  Pac. 
123;  Traphagen  t.  Kirk,  30  Mont  662,  77 
Pac.  68. 

[3, 4]  Counsel  for  the  d^endant  attack  the 
contract  for  Indeflnlteness,  contending  that  It 
cannot  be  determined  therefrom  what  the 
consideration  is,  or  when  it  Is  to  be  paid.  It 
is  contended  that  the  clause,  "the  receipt  of 
which  Is  hereby  acknowledged,"  refers  only 
to  that  pert  of  the  consideration  recited  as 
"one  dollar"  and  not  to  the  words  following, 
"and  other  valuable  considerations."  This 
contention  cannot  be  maintained.  It  is  ap- 
parent from  the  language  used  that  the  ven- 
dor, by  the  terms  of  his  contract  acknowl- 
edged the  receipt  of  the  entire  consideration, 
whatever  that  consideration  was.    Omitting 

the  characters  and  word  "(| )  dollars," 

being  one  of  various  blanks  in  the  contract 
used  by  the  parties,  which  were  not  filled, 
doubtless  as  not  applicable  to  the  agreement 
they  desired  to  make,  and  the  clause  reads: 

"The  snm  of  one  dollar  and  other  valuable 
considerations  on  the  date  hereof,  the  receipt 
of  which  is  hereby  acknowledged." 
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Transpose  Che  clause  to  read,  "the  sum  at 
one  dollar  on  tbe  date  hereof,  receipt  of 
whl<di  Is  hereby  admowledged,  and  other  val- 
uable considerations,"  the  meaning  contended 
for  by  defendant  would  be  conveyed.  "It  Of 
two  constructions  one  will  render  a  contract 
*  *  *  valid  and  the  other  void,  the  for- 
mer will  be  adopted,  if  it  can  be  done  wlth- 
ODt  violence  to  the  ascertained  intention  of 
the  parties."  Finley  v.  School  District  No. 
1.  51  Mont.  411,  158  Pac.  1010.  See,  also, 
section  7534,  R.  C.  M.  1921. 

It  will  not  be  necessary  to  notice  the  other 
errors  presented  by  the  defendant,  as  the 
matters  are  not  likely  to  arise  on  another 
trUl  of  the  cause. 

The  Question  as  to  whether  an  action  such 
as  this  can  be  maintained  by  an  administra- 
tor was  not  presented  and  Is  not  decided. 

It  is  recommended  that  the  judgment  and 
order  be  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to 
the  complaint. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  forgoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with 
directions  to  sustain  the  demurrer  to  the 
comidaint. 

ATBR6,  District  Judge,  sitting  In  place  of 
Hr.  Justice  REYNOLDS,  being  dlsqualifled, 
takes  no  part  In  the  foregoing  decision. 


(C  Mont.  2»S) 

li  re  EXTENSION  OF  BOUNDARIES  OF 
CROW  CREEK  IRR.  DIST. 

Petition  of  KIMPTON  et  al. 

(No.  4760.) 

(Supreme  Gonrt  of  Moatana.     May  8,  1922.) 

1.  Waters  and  water  courses  «=3226  —  Only 
lands  snedally  beneflteil  may  be  Indudeil  In 
irrigation  distriot  against  will  of  owner. 

Under  Rev.  Codes  1921,  i  7169,  only  such 
Usds  as  win  be  specially  benefited  may  be  in- 
daded  within  a  proposed  irrigation  district 
acainst  tbe  will  of  the  owner. 

2.  Ceastltntional  law  i8=»290  (3)— Waters  and 
water  courses  «=»2I6— Inoluslon  of  nonoon- 
ssating  owner's  land  In  Irrigation  distriot  may 
ke  effected  only  by  due  process  of  law. 

The  indosion  of  a  particular  tract  of  land 
in  an  irrigation  district  subjecting  it  to  its 
pro  rata  burden  of  expense  in  the  constmction 
and  operation  of  the  system  deprives  a  pon- 
consentlDg  owner  of  bis  property  to  the  ex- 
tent of  the  harden  imposed,  and  such  depriva- 
tion can  be  effected  only  by  due  process  of  law, 
whidi  contemplates  that  such  owner  must  be 
afforded  adequate  opporttmity  to  l>e  heard. 


3.  Statutes  <»=>206  —  Must  be  oonsldsred  la 
their  entirety. 

A  statute  is  passed  as  a  whole  and  not  in 
parts  or  sections,  the  division  into  sections  be- 
ing merely  a  matter  of  convenient  reference, 
and  in  ascertaining  the  intention  of  the  Legisla- 
ture statutes  must  be  considered  in  their  en- 
tirety. 

4.  Statutes  «=3238— Scope  and  extent  of  priv- 
ileges stated  In  dedaratory  sections  eoitrol 
and  Interpret  all  subsequent  sections. 

It  is  the  general  rule  in  construction  of 
statutes  that,  when  the  scope  and  extent  of  tbe 
privileges  are  once  stated  in  the  dedaratory 
sections,  the  character  of  the  grant  as  thus 
disclosed  controls  and  interprets  all  subsequent 
sections,  and  it  is  unnecessary  to  restate  the 
character  thus  disdosed;  but  those  subsequent 
sections,  unless  there  be  words  of  limitation, 
will  be  understood  as  coextensive  with  and  ap- 
plicable to  the  full  scope  and  extent  of  the 
powers  theretofore  granted. 

5.  Waters  and  water  courses  4=3226— Statute 
held  to  provide  hearing  for  nonoonsentlng 
owners  before  lands  induded  In  extension  of 
Irrigation  dlstrloL 

Under  Rev.  Codes  1921,  {  7189,  providing 
that  in  the  extension  of  boundaries  of  existing 
irrigation  district  a  petition  designating  time 
for  hearing  must  be  filed  and  due  notice  given 
and  public  hearing  had,  in  view  of  general 
statute  i»oviding  for  the  creation  of  the  dis- 
trict, held,  that  ample  opportunity  is  afforded 
nonconsenting  landowner  to  be  beard  before  bis 
lands  are  included  in  the  district  and  for  a  re- 
view of  the  proceedings  on  appeal. 

S.  Waters  and  water  courses  «=»226— Spedal 
findings  that  lands  of  nonconsenting  owners 
Induded  In  extension  of  Irrigation  distriot  un- 
necessary. 
Rev.  Codes  1921,  ||  7166-7264,  does  not  re- 
quire a  spedal  finding  that '  lands  of  noncon- 
senting owner  included  in  the  creation  or  ex- 
tension of  an  irrigation  district  will  be  special- 
ly benefited,  but  the  order  creating  the  district 
or  extending  its  boundaries  amounts  to  a  find- 
ing of  every  fact  necessary  to  the  validity  oY 
the  order. 

7.  Waters  and  water  oovrses  «s»226— In  pro- 
ceedings to  extend  district,  evidence,  though 
not  preserved,  may  be  settled  In  bill  of  ex- 
ceptions. 

Under  Rev.  Codes  1921,  (  7266,  making 
rules  of  pleading  and  practice  provided  by  the 
Code  of  Civil  Procedure  applicable  to  proceed- 
ings for  extension  of  irrigation  districts,  tbe 
fact  that  in  such  a  proceeding  the  evidence  was 
not  taken  down  and  preserved  did  not  deprive 
the  objectors  of  tbe  right  to  have  the  evidence 
as  far  as  obtainable  settled  in  a  bUl  of  ex- 
ceptions. 

8.  Appeal  and  error  «=»907(3)  —Where  no 
bill  of  exceptions  filed,  procedure  presumed 
regular. 

Where,  in  proceedings  to  extend  bound- 
aries of  an  irrigation  district,  no  bill  of  excep- 
tions was  filed,  it  will  be  presumed  on  appeal 
that  the  trial  court  regularly  beard  and  deter- 


^— ^Vor  other  esaai  Me  urn*  topic  sod  KEY-NUMBBR  in  all  Kay-Numbered  Digests  and  Indaxes 


Digitized  by 


Google 


122 


207  PACIFIC  REPORTER 


(Mont. 


mined  the   qaestion  of  whether  the  indnded 
lands  of  nonconsenting  owners  were  benefited. 

9.  Appeal  and  error  9=>598  —  TransmKtlng 
original  petition  disapproved. 

There  is  no  authority  for  the  practice  of 
transmitting  the  original  petition  in  a  cause  to 
be  reviewed,  and  such  practice  is  expressly  dis- 
approved. 

Appeal  from  District  Court,  Broadwater 
County;   B.  H.  Goodman,  Judge. 

In  the  matter  of  the  application  of  Adnah 
M.  Kimpton  and  others  for  the  extension  of 
the  boundarlea  of  Crow  Greek  Irrigation 
District  and  for  the  Inclusion  of  their  own 
and  other  lands  within  the  district  From 
an  order  tor  petitioners,  objectors  appeaL 
Affirmed. 

E  E.  Cheadie,  of  Lewlstown,  for  appel- 
lants. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for 
respondents. 

HOtXiOWAT,  J.  The  Crow  Creek  Irriga- 
tion district,  in  Broadwater  county,  was 
established  in  February,  1919.  In  July,  1920, 
a  petition  in  due  form,  bearing  the  necessary 
number  of  signatures,  was  presented  to  the 
district  court,  praying  that  the  boundaries 
of  the  district  be  extended  to  include  certain 
lands  which  were  particularly  described.  On 
the  same  day  an  order  was  made  designating 
a  time  and  place  for  hearing,  and  notice 
was  given  as  required  by  statute.  At  the 
hearing,  C.  E.  Adams,  L.  D.  Blodgett,  E. 
F.  Ck>bb,  and  the  Adams  Realty  Company, 
owners,  respectively,  of  tracts  of  land  de- 
scribed in  the  petition,  objected  in  writing 
to  the  inclusion  of  their  lands  or  any  of 
them.  Upon  the'  conclusion  of  the  hearing 
the  objections  were  overruled  and  an  order 
was  entered  granting  the  prayer  of  the  peti- 
tion and  extending  the  boundaries  of  the  dis- 
trict. From  that  order  the  objectors  ap- 
pealed. 

[1]  Our  district  irrigation  statute  became 
effective  March  18,  1909  (chapter  146,  Laws 
1909).  With  some  slight  amendments  and 
additions  it  has  been  carried  forward  and 
is  now  comprised  in  sections  7166-7264,  Re- 
vised Codes  1921.  The  statute  deals  general- 
ly with  the  organization  of  irrigation  dis- 
tricts, the  powers  and  duties  of  the  govern- 
ing boards,  the  extension  of  the  boundaries 
of  existing  districts,  the  construction  of  nec- 
essary irrigation  works,  the  acquisition  of 
rights  of  way  and  other  prtqperties,  the  issu- 
ance of  bonds,  the  levy  and  collection  of  spe- 
cial assessments,  the  dissolution  of  districts, 
and  some  miscellaneous  matters  of  proce- 
dure. In  Its  general  legislative  plan,  our 
statute  is  modeled  after  the  Wright  Law  of 
California  (O'Neill  v.  Yellowstone  Irrigation 
District  44  Mont  492,  121  Fac.  283),  the  con- 
stitutionality of  which  has  been  established 


by  numerous  decisions  of  the  California 
court  and  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Fallbrook  Ir- 
rigation Dlst  y.  Bradley,  164  U.  S.  112, 
17  Sup.  Ct  66,  41  L.  Bd.  869.  By  our  stat- 
ute the  Legislature  has  not  designated  any 
particular  district  as  subject  to  the  provi- 
sions of  the  act  and  has  not  assumed  to  de- 
termine the  character  or  quality  of  any  spe- 
cific lands  which  may  be  Included  in  a  given 
district  It  goes  no  further  than  to  pre- 
scribe the  conditions  which  must  exist  in 
order  to  permit  the  inclusion  of  any  lands. 
It  declares  that  all  included  lands  must  be 
susceptible  of  Irrigation  from  the  same  gen- 
eral source  and  by  the  same  general  system 
of  works  (section  7166),  but  the  existence  of 
these  facts  alone  Is  not  sufficient  to  author- 
ize the  Inclusion  of  particular  lands  against 
the  will  of  the  owner.    Section  7169  declares : 

"Nor  shall  any  lands  which  will  not  in  the 
judgment  of  the  court  be  benefited  by  irriga- 
tion by  means  of  said  system  of  works,  nor 
shall  lands  already  under  irrigation,  nor  lands 
having  water  rights  appurtenant  thereto,  nor 
lands  that  can  be  irrigated  from  sources  more 
feasible  than  the  district  system,  be  included 
within  such  proposed  district,  unless  the  own- 
er of  such  lands  shall  consent  in  writing  to  the 
inclusion  of  such  lands  in  the  proposed  dis- 
trict" 

In  other  words,  the  fundamental  principle 
which  underlies  the  statute  is  that  only  such 
lands  as  will  be  specially  benefited  may  be 
included  against  the  will  of  the  owner  or 
owners. 

[1]  In  this  proceeding  the  validity  of  the 
act  in  its  entirety  is  not  assailed,  but  It  Is 
contended  that  the  enforcement  of  the  provi- 
sions for  the  extension  of  the  boundaries 
of  an  existing  district  operates  to  deprive  the 
nonconsenting  landowner  of  his  property 
without  due  process  of  law,  and  this  objec- 
tion has  its  foundation  In  the  assumption  that 
the  statute  does  not  provide  for  any  hearing 
upon  or  determination  of,  the  question:  Will 
the '  lands  included  in  the  extended  area 
reap  any  benefit  from  the  improvement?  It 
will  be  conceded  at  once  that  the  inclusion 
of  a  particular  tract  of  land  and  subjecting 
it  to  its  pro  rata  part  of  the  burden  of  the  ex- 
pense necessarily  incident  to  the  construction 
of  the  works  and  the  operation  of  the  syst^n 
will  deprive  the  nonconsenting  owner  of  bis 
property  to  the  extent  of  the  burden  thus  im- 
posed; that  suCb  deprivation  can  be  ef- 
fected <mly  by  due  process  of  law;  and  that 
due  process  of  law  contemplates  that  the 
owner  must  first  be  afforded  adequate  op- 
portunity to  be  heard. 

[31  Counsel  for  appellants  directs  bis  at* 
tack  to  the  provisions  of  section  7189,  and 
it  may  be  true'  that,  if  that  section  be  segre- 
gated from  the  other  portions  of  the  statute 
and  considered  alone,  some  basis  might  be 
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(oand  for  the  contention  advanced,  but  tbe 
statute  consists  of  numerous  sections,  all 
reUting  to  the  same  general  subject — the 
creation,  organization,  government,  and  ex- 
tensioii  of  irrigation  districts— and  it  is  an 
elementary  rule  of  statutory  construction 
tiiat.  In  ascertaining  the  Intention  of  the 
Legislature,  the  statute  must  be  considered 
In  its  entirety.  The  reason  for  the  rule  is 
manifest.  A  statute  is  passed  as  a  whole 
and  not  in  parts  or  sections,  and  the  dlvl- 
sion  into  sections  is  merely  a  matter  of  con- 
venient reference.  25  R.  C.  L.  1009.  It  is 
tme  that  section  7169  appears  early  In  the 
statute  and  relates  primarily  to  the  organ- 
ization of  a  district,  but  It  declares  the  gen- 
eral policy  of  the  law. 
[4]  Again: 

"It  is  a  general  rule  in  the  constmetJon  of 
gtatates  that  when  in  the  early  and  declaratory 
sections  the  scope  and  extent  of  the  power 
and  privileges  granted  are  once  stated,  the 
diaracter  of  the  grant  as  thus  disclosed  con- 
trols and  interprets  all  sobsequent  sections, 
and  it  is  unnecessary  in  each  subsegaent  sec- 
tion to  restate  or  use  words  and  expressions 
which  shall  fully  disclose  the  extent  of  those 
powers  and  privileges;  but  these  subsequent 
sections  will  be  understood  (unless  there  be 
words  of  restriction  and  limitation  therein)  as 
coextensive  with  and  applicable  to  the  scope, 
and  the  full  scope,  and  extent,  of  the  powers 
theretofore  granted."  Talbott  t.  Silver  Bow 
Comity.  139  U.  S.  438,  11  Sup.  Ct  594,  35  L. 
Ed.  210. 

(I]  Section  7189,  which  has  to  do  directly 
with  the  extension  of  the  boundaries  of  an 
existing  district,  provides  that  a  petition 
for  such  extension  must  be  filed  with  the  dis- 
trict court,  a  time  designated  for  hearing, 
doe  notice  given,  and,  a  public  hearing  had. 
The  statute  then  proceeds : 

"At  such  public  hearing,  the  district  court 
shall  hear  those  who  may  desire  changes  made 
in  the  proposed  extension,  and  all  those  whose 
lands  are  inclnded  or  sought  to  be  included  in 
the  district,  and  all  other  persons  whose  rights 
may  be   affected   by   the   proposed   extension. 

•  •  •  The  court  shall  make  an  order  either 
granting  or  denying  said  petition.  •  •  •  The 
order    •    •    *    shall    be    final    and    conclusive 

*  *  *  unless  appealed  from  to  the  Supreme 
Court  within  ten  days  from  the  entry  of  the 
order." 

There  are  not  any  words  of  restriction  or 
limitation  employed.  Provision  Is  made  for 
the  hearing  in  the  most  general  terms,  and 
any  objections  which  would  be  valid  as 
against  the  inclusion  of  particular  lands  in 
the  district  upon  its  creation  are  equally 
vaUd  as  against  their  inclusion  upon  an  ex- 
tendon  of  the  boundaries  of  the  district. 
This  is  the  reasonable  interpretation  of  the 
language  and  avoids  the  conclusion  that  the 
legislative  assembly  provided  for  a  hearing 
tint  did  not  intend  that  any  relief  might  be 
obtained  thereby.  Etnbree  v.  Kansas  City 
Boad  District,  240  U.  S.   242,  36  Sup.  Ct. 


317,  60  L.  Ed.  624.  The  statute  provides  Its 
own  rule  of  interpretation.  Section  7262  de- 
clares: 

"The  object  of  this  act  being  to  secure  the 
irrigation  of  lands  of  the  state,  and  thereby 
to  promote  the  prosperity  and  welfare  of  the 
people,  its  provisions  shall  be  liberally  con- 
strued so  as  to  effect  the  objects  and  pur- 
poses herein  set  forth." 

With  the  constructlcm  thus  given  to  the 
statute,  it  is  apparent  that  ample  opportuni- 
ty is  afforded  the  nonconsentlng  landowner 
to  be  heard  before  his  lands  are  Included  in 
the  district  and  for  a  review  of  the  proceed- 
ings on  appeal.  It  follows  that  the  statute 
is  not  open  to  the  objection  now  urged 
against  it.  Hagar  y.  Reclamation  District, 
111  U.  S.  701,  4  Sup.  a.  663,  28  L.  Ed.  660; 
King  T.  Portland,  184  XT.  S.  61,  22  Sup.  Ct 
290,  46  U  Ed.  431;  Billings  Sugar  Co.  v. 
Fish,  40  M(mt  256,  106  Pac.  565,  26  L.  B. 
A.  (X.  S.)  973,  135  Am.  St  Bep.  642,  20  Ann. 
Cas.  264. 

[8]  The  fact  that  the  trial  court  did  not 
make  a  special  finding  to  the  effect  that  the 
lands  of  these  objectors  will  be  specially 
benefited  by  being  included  in  the  district  is 
not  of  any  consequence.  The  statute  does 
not  require  such  a  finding  either  in  the  or- 
der creating  a  district  or  in  the  order  ex- 
tending the  boundaries  of  an  existing  dis- 
trict but  the  order  creating  the  district  In 
the  one  instance,  or  extending  Its  boundaries 
in  the  other,  amounts  to  a  finding  of  every 
fact  necessary  to  the  validity  of  the  order. 
Fallbrook  Irrigation  District  v.  Bradley, 
above. 

[7, 8]  Section  7255  declares : 

"The  rules  of  pleading  and  practice  provided 
by  the  Code  of  Civil  Procedure  which  are  not 
inconsistent  with  the  provisions  of  this  act,  are 
applicable  to  all  actions  or  proceedings  herein 
provided  for." 

It  appears  that  the  evidence  heard  by  the 
trial  coturt  was  not  taken  and  preserved  by 
the  court  stenographer  as  it  should  have 
been,  but  this  irregularity  did  not  deprive 
the  objectors  of  the  right  to  have  the  evi- 
dence, so  far  as  It  was  obtainable,  settled 
in  a  bill  of  exceptions.  However,  such  bill 
of  exceptions  was  not  settled  in  the  court  be- 
low, and  therefore  the  evidence  Is  not  be- 
fore us  for  consideration.  Assuming,  as  we 
must,  that  the  trial  court  heard  and  deter- 
mined the  question  of  benefits  or  no  bene- 
fits. It  does  not  appear  that  any  reversible 
errors  were  committed. 

[8]  As  observed  heretofore,  the  proceedings 
for  the  extension  of  the  boundaries  of  an 
existing  district  are  initiated  by  filing  a 
petition  with  the  district  court.  Such  a  peti- 
tion performs  the  same  office  in  this  pro- 
ceeding as  does  a  complaint  in  a  civil  ac- 
tion, and  a  review  of  the  order  granting  the 
I)etltlon  must  necessarily  Involve  considera- 
tion of  the  petition  itself.    The  transcript  on 
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appeal  does  not  contain  a  copy  of  the  peti- 
tion but  the  original  petition  baa  been  trans- 
mitted to  this  court  for  our  consideration. 
There  Is  no  authority  for  this  practice,  and 
we  expressly  disapprove  it  However,  we 
have  examined  the  record  and  determined 
the  principal  question  presented. 

snie  order  Is  affirmed. 

Affirmed. 

COOPEai  and  GALEN,  JJ.,  and  AYEJRS, 
District  Jndge,  sitting  in  place  of  REHTN- 
OLDS,  J.,  disqualifled,  amcnr. 

BRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


(63  Mont.  322) 

STATE  V.   RICHARDSON.     (No.  4991.) 
(Supreme  Court  of  Montana.    May  -8,  1922.) 

1.  Rape  «=>52(l)— Evideaoe  held  »afflclant  to 
•attain  venlict  of  guilty. 

In  a  prosecution  for  rape  on  a  14  year  old 
girl,  evidence  held  sufficient  to  sustain  a  ver- 
dict of  guilty. 

2.  Rape  «=954( I)— Uncorroborated  evidence  of 
proeeoutrix  sufficient  to  sustain  convietlon. 

In  a  prosecution  for  rape,  uncorroborated 
evidence  of  the  prosecutrix  is  sufficient  to  sus- 
tain a  conviction. 

3.  Criminal  law  «S3747— Solution  of  oonfllot  of 
evidence  Is  exclusive  province  of  Ivfy. 

Where  there  is  a  conflict  in  evidence,  its 
Rolntion  is  in  the  exclusive  province  of  the 
jury. 

4.  Witnesses  9=»380(8)— Exclusion  of  evidenoe 
tending  to  imptsach  prosecutrix's  testimony  on 
cross-examination  held  not  error. 

.  Under  Rev.  Codes  1921,  S  10665,  providing 
that  in  orosa-ezaminiiig  a  witness  concerning 
matters  not  tettifled  to  in  direct  examination 
the  same  rules  apply  as  in  direct  examina- 
tion, iu  a  prosecution  for  rape,  where  defend- 
ant's counsel  asked  prosecutrix  whether  she 
had  had  sexual  intercourse  with  other  per- 
sons, which  was  not  aslced  in  direct  examina- 
tion, and  which  she  denied,  he  was  bound  by 
her  answers,  and  could  not  introduce  testimony 
of  her  admissions  to  impeach  her,  since  de- 
fendant did  not  bring  himself  within  section 
10666,  providing  that  a  party  may  contradict 
his  own  witness  by  other  evidmce  or  showing 
inconsistent  statements. 

5.  Criminal  law  «=>I038(3)— Defendant  may 
not  on  appeal  flrst  complain  of  failure  to  In- 
struct concerning  restricting  effect  of  state's 
evMenee. 

Under  Rev.  Codes  1921,  f  11069,  in  a  pros- 
ecution for  rape  in  which  a  physician,  who  had 
examined  prosecutrix,  testified  to  facts  wtiidi 
tended  to  show  that  she  had  had  sexual  inter- 
course, defendant  may  not  complain  on  appeal 
that  an  instruction  that  the  physician's  testi- 
mony was  merely  to  show  tiuit  from  the  con- 


dition of  the  chnd  the  offense  took  place  was 
not  given,  since  he  did  not  ask  it 

6.  Rape  «sa  1 3— Consent  not  a  defense  la  stat- 
ntory  rape. 

In  a  prosecution  foe  rape  of  a  14  year  oM 
girl,  her  consent  is  not  a  defense. 

7.  Rape  «=940( I)— Evidence  of  general  rep- 
utation of  prosecutrix  for  unohastlty  may  be 
received  where  she  Is  above  age  of  oonsent. 

In  a  prosecution  for  rape,  where  prosecu- 
trix is  above  the  age  of  consent,  evidence  of 
her  reputation  for  unchastity,  but  not  evidence 
of  specific  acta  of  unchastity,  may  be  received, 
to  show  the  nonprolmbility  of  resistance  by 
her,  since  her  resistance  is  an  essential  ele- 
ment and  one  of  the  issues. 

8.  Rape  «=940(S)— Evidenoe  of  ttaehasttty  with 
others  than  defendant  Inadmissible  where 
proseoutrix  Is  under  age  ef  consent. 

In  a  prosecution  for  rape,  evidence  of  the 
Immoral  or  unchaste  conduct  Of  prosecutrix 
with  others  than  defendant,  either  by  proving 
general  reputation  for  unchastity  or  by  proof 
of  specific  acts  of  immoral  conduct,  is  inadmis- 
sible, where  the  prosecutrix  is  under  the  age 
of  consent. 

Oalen,  J.,  dissenting. 

Commissioners'   Opinion. 
Appeal  from  District  Court,  Flathead  CJoun- 
ty;    C.  W.  Pomeroy,  Judge. 

Joseph  W.  Richardson  was  convicted  of 
rape,  and  he  appeals.    Affirmed. 

Brennen  ft  Kendall,  of  Kallspell,  for  ap- 
pellant. 

W.  D.  Rankin,  Atty.  Gen.,  and  A.  H.  Angst- 
man,  Asst  Atty.  Gen.,  for  the  State. 

COMER,  C.  The  Information  in  this  case 
charges  the  defendant  and  appellant  with 
rape  of  one  Mary  Richardson,  a  girl  of  the 
age  of  14  yenrs  at  the  time  of  the  commis- 
sion of  the  ofTense,  June  2S,  1920.  The  case 
came  on  for  trial  in  the  district  court  on  tbo 
7th  day  of  December,  1920;  the  Jury  re- 
turned a  verdict  of  guilty;  and  from  the 
judgment  of  conviction  and  the  refusal  of 
the  district  court  to  grant  a  new  trial,  the 
defendant  appeals. 

The  assignmoit  of  error  is:  That  the 
court  erred  in  overruling  defendant's  motion 
for  a  new  trial  for  the  following  reasons: 
First,  that  the  verdict  is  contrary  to  the 
law  and  the  evidence ;  and,  second,  tbat  the 
court  erred  in  decisions  of  questions  of  law 
arising  during  the  progress  of  the  trial. 
We  will  consider  these  assignments  in  the 
order  stated. 

[1]  The  appellant  contends  tliat  the  tes- 
timony is  insufficient  to  support  the  verdict 
rendered  by  the  jury,  and  that  the  Jndgm^it 
should  be  reversed  for  that  reason. 

It  appears  that,  from  the  evidence  in  the 
case,  defendant  and  his  wife  adopted  the 
prosecutrix,  Mary  Richardsoa,  in  February, 
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1A16,  wUle  tbey  were  living  In  Saskatche- 
wan, Canada.  Thereafter  they  moved  to  the 
state  of  Minnesota,  and  about  January  1, 
1920,  Mrs;.  Bichardson  left  for  California, 
where  she  remained  for  about  seven  months. 
Thereafter  defendant  and  Mary  left  Minne- 
sota for  Texas,  where  they  remained  a  short 
time,  arriving  in  Kalispell,  Mont,  in  the 
month  of  May,  1920. 

The  prosecutrix  testified  to  many  acts  of 
interconrse  between  herself  and  the  defend- 
ant, commencing  in  the  year  1916,  the  last 
act  being  performed  on  the  25th  day  of  June, 
1920,  the  date  alleged  in  the  information; 
that  many  times  he  took  her  to  hotels,  where 
they  occupied  the  same  room  ahd  the  same 
bed.  Defendant  admits  that  they  occupied 
the  same  room  at  various  times,  but  draies 
that  they  occupied  the  same  bed.  A  further 
detail  of  the  evidence  in  this  case  would  not 
serve  any  useful  purpose.  It  is  sufficient 
to  say  that  after  a  careful  examination  of 
all  of  the  evidence  in  the  case  we  are  of  the 
opinion  that  it  warrants  the  verdict  re- 
turned by  the  Jury. 

[2]  The  uncorroborated  evidence  of  the 
prosecutrix  is  sufficient  to  sustain  the  convic- 
tion. State  V.  Peres,  27  Mont.  358,  71  Pac. 
162;  State  T.  Vinn,  60  Mont.  27,  144  Pac. 
773. 

[S]  The  solution  of  the  conflict  In  the  evi- 
dence is  in  the  excliisive  province  of  the 
Jury.  State  v.  Gaimos,  53  Mont  118,  162 
Pac.  696. 

The  story  told  by  the  prosecutrix  Is  not 
nnreasonable  or  improbable.  There  is  cor- 
roboration of  the  prosecutrix  in  the  record. 
While  they  were  living  at  Kalispell,  one  eve- 
ning the  defendant  asked  the  prosecutrix  to 
sleep  with  him,  and  he  was  overheard  by 
several  young  girls  wl^o  were  there  at  the 
time ;  defendant  not  knowing  they  were  pres- 
ent 

[4]  Dnrlng  the  course  of  the  examination 
of  the  prosecutrix,  she  was  asRed  by  the 
eoonsel  for  the  defendant  whether  she  had 
not  had  intercourse  with  persons  other  than 
the  defendant,  to  which  she  answered,  "No." 
She  was  then  asked  whether  she  had  not  told 
Mrs.  Richardson  about  having  intercourse 
with  a  boy  by  the  name  of  Bordson  and  a 
boy  by  the  name  of  Cunningham,  to  which 
abe  answered,  "No."  An  objection  was  then 
made  to  this  cross-examination,  the  court 
■taUng: 

'^f  the  defense  has  no  evidence  of  these 
acts  other  than  the  statements  of  the  com- 
plaining witness,  that  line  of  questioning  will  be 
exdad^,  and  that  line  of  evidence  ruled  in- 
competent" 

The  defendant  stated  he  had  no  other  evi- 
dence exc^t  the  statements  of  the  prose- 
cuting witness.  The  offer  was  thai  made 
to  ask  the  prosecutrix  whether  she  did  not 
teU  ICr.  and  Mrs.  Bichardson,  during  the 
Boatb  of  March,  1916,  that  she  bad  inter- 


course with  a  man  by  the  name  at  Jonea 
Objection  was  made  to  the  question  and 
Bostained. 

Thereafter  a  doctor  testified  for  the  state 
that  she  had  examined  the  prosecutrix  sub- 
sequent to  the  alleged  otTense  set  forth  in 
the  information,  and  prior  to  the  trial;  that 
she  had  found  the  hymen  of  the  prosecutrix 
absent  and  her  parts  larger  than  would  be 
expected  in  a  girl  of  her  years.  The  defend- 
ant, after  the  doctor  had  testified,  made  an 
offer  to  ask  the  prosecutrix  on  cross-exami- 
nation if  she  did  not  tell  to  Mr.  and  Mrs. 
Richardson,  during  the  year  1916,  that  she 
had  intercourse  with  one  Cunningham,  and 
If  she  did  not  tell  Mrs.  Bichardson  the  same 
story  concerning  one  Jones  and  one  Bordson. 
Objection  was  made  by  the  state  to  the 
questions,  and  the  objection  sustained.  The 
defendant  thereafter  offered  to  show  by  Mrs. 
Bichardson,  the  wife  of  the  defendant,  that 
the  prosecutrix  bad  told  her  during  the 
year  1916  that  she  had  had  intercourse  with 
Cimningham  and  Bordson.  Objection  was 
made  and  sustained  to  these  questions. 

It  is  the  contention  of  the  defendant  that 
error  was  committed  by  the  district  court 
because  of  the  refusal  to  allow  the  defend- 
ant to  ask  these  questions,  and  that,  inas- 
much as  the  doctor  testified  to  the  physical 
condition  of  the  prosecutrix,  he  should  be 
allowed  to  show  Chat  she  had  had  intercourse 
with  other  persons,  and,  if  possible,  break 
the  force  of  the  necessary  Inference  cast 
against  the  defendant  by  the  testimony  of 
the  physician,  citing  the  case  of  State  v. 
Apley,  decided  by  the  Supreme  Court  of 
North  Dakota,  26  N.  D.  298,  141  N.  W.  740, 
48  L.  B.  A.  (N.  S.)  269;  and  that,  since 
defendant  could  ask  prosecutrix  as  to  prior 
acts  of  sexual  Intercourse  with  others,  and 
the  prosecutrix  having  testified  on  cross-ex- 
amination that  she  did  not  have  intercourse 
with  persons  other  than  defendant,  he  (de- 
fendant) should  have  been  allowed  to  im- 
peach the  girl  by  asking  Mrs.  Bichardson  if 
she  was  not  told  by  prosecutrix  of  sexual 
acts  with  others.  In  other  words,  the  de- 
fendant contends  that  it  Is  proper  ibr  de- 
fendant to  ask  prosecutrix  as  to  other  acts 
to  rebut  the  presumption  created  against  de- 
fendant by  the  testimony  of  the  physician, 
and  therefore  Impeachment  of  her  denial 
should  be  allowed. 

The  real  question  thus  raised  by  defendant 
Is  whether  he  should  have  been  allowed  to 
Impeach  prosecutrix  by  the  testimony  of 
Mrs.  Bichardson.  The  testimony  of  the 
physician  was  given  for  a  limited  purpose. 
The  state  Informed  the  court: 

"That  the  testimony  which  the  state  expects 
'to  introduce  on  the  physical  condition  of  the 
girl  will  not  be  directed  to  the  fact  that  the  de- 
struction of  the  membrane  or  the  condition  of 
the  organ  was  produced  by  this  defendant.  We 
nre  willing  that  the  jury  shall  be  so  instnicted, 
but  merely  to  show  that  on  the  physic^  con- 
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dition  of  the  cUld,  it  Is  possible  that  these 
acts  took  place.  And  we  aire  wUling  that  the 
Jury  shall  be  instructed  that  the  testimonr 
of  the  doctor  on  this  point  shall  be  competent 
only  for  the  purpose  of  showing  the  possibil- 
ity for  the  act  to  have  taken  place,  and  not 
with  any  idea  of,  by  that  testimony,  connecting 
the  defendant  in  any  way  with  the  offense." 

[6]  Defendant  alleges  tbe  court  failed  to 
Instruct  the  jury  concerning  the  purpose -of 
the  physician's  testimony,  but  If  such  in- 
struction was  desired  by  the  defendant,  he 
should  have  offered  such  an  Instruction,  and 
he  cannot  now  complain  that  sack  an  ii»- 
structlon  was  not  given.  Section  11969,  R. 
O.  M.  1921;  State  v.  McCarthy,  36  Mont 
226,  02  Pac.  621 ;  State  ▼.  Francis,  68  Mont 
659,  194  Pac.  304.  In  the  latter  case,  the 
court  said: 

"No  instruction  was  offered  by  the  defend- 
ant as  to  the  purposes  for  which  the  testimony 
was  received,  and  one  was  hardly  necessary. 
By  not  offering  an  instruction  on  the  subject, 
the  defense  may  be  presumed  to  have  been 
satisfied  that  none  was  necessary,  and  it  would 
seem  that  the  assignment  of  error  came  as  an 
afterthought'' 

The  evidence  of  the  physician  having  been 
given  for  a  specific  purpose,  as  shown  by  the 
statement  of  counsel  for  the  state,  the  Jury 
must  have  understood  wiiat  its  purpose  was, 
and  considered  It  only  for  the  purposes 
for  which  it  was  offered.  State  v.  Francis, 
supra. 

When  the  prosecutrix  was  examined  by 
counsel  for  the  state,  no  questions  were  ask- 
ed about  acts  of  sexual  Intercourse  with 
persons  other  than  defendant  and  therefore^ 
when  defendant  examined  her  about  such 
acts  and  asked  her  as  to  her  conduct  with 
other  persons,  he  made  her  his  own  witness, 
and  was  bound  by  her  answers  with  refer- 
ence to  those  matters  not  touched  upon  on 
the  direct  examination.  Section  10665,  R. 
C.  M.  1021;  State  v.  Smith,  57  Mont  349, 
188  Pac.  644;  Mautner  v.  Brody  (Sup.)  120 
N.  Y.  Supp.  734;  Faulkner  v.  Bondoni,  104 
OaL  140,  37  Pac.  883. 

The  error  alleged  by  defendant  is  the  fail- 
ure of  the  court  to  allow  tbe  testimony  of 
the  girl  brought  out  on  cross-examination  to 
be  Impeached  by  the  testimony  of  Mrs.  Rich- 
ardson. The  defendant  was  attempting  to 
impeach  the  prosecutrix  as  to  matters  not 
touched  upon  or  brought  out  on  the  direct  ex- 
amination. This  cannot  be  don&  Modem 
Law  of  Ifivldence,  §  3756.  In  Mautner  v.  Brody, 
supra,  the  court  held  that  where  a  witness 
for  defendant,  on  cross-examination.  Is  ask- 
ed by  plalntitr  about  a  matter  not  touched 
upon  In  the  direct  examination,  he  becomes 
plalntlfTs  witness  as  to  the  evidence  he  gives 
In  response  to  the  question,  and  he  cannot 
be  contradicted  by  tbe  introduction  by  plain- 
tiff of  previous  inconsistent  statements.  Tbe 
same  rule  is  upheld  in  Faulkner  r.  Bondoni, 
supra. 


In  Bullard  v.  Smith,  28  Mont  387,  72  Paa 
761,  the  conrt  said: 

"The  rule  is  well  settled  that  a  witness  can- 
not be  contradicted  as  to  collateral  matters 
brought  out  upon  cross-examination.  Green- 
leaf  on  Evidence,  |  462  et  seq." 

.  Having  made  prosecutrix  his  own  wit- 
ness as  to  these  matters,  defendant  was 
bound  by  her  answers,  and  could  not  im- 
peach her  by  the  testimony  of  Mrs.  Richard- 
son.    40  Cyc.  2693. 

It  is  true  that  under  section  10666,  R.  O. 
M.  1921,  a  party  may  contradict  his  own 
VTltness  by  other  evidence  or  by  showing  in- 
consistent statements,  but  before  this  can 
be  done,  a  showing  must  be  made.  Defend- 
ant made  no  showing  of  any  kind,  so  if  he 
proceeded  upon  the  theory  that  his  impeach- 
ing evidence  shoud  have  been  received  be- 
cause prosecutrix  became  his  witness,  he  has 
not  brought  himself  within  the  provisions 
of  section  10666,  providing  for  the  impeach- 
ment of  a  witness  by  the  party  producing 
him. 

Sections  2049  and  2052  of  the  C!ode  of  Civil 
Procedure  of  California  are  the  same  as 
sections  10666  and  10669,  respectively,  of  the 
Revised  Codes  of  Montana  of  1921.  In  con- 
struing these  sections,  the  Supreme  Court 
of  California  has  held  that,  before  a  party 
calling  a  witness  could  impeach  him.  It  must 
be  shown  that  the  party  by  whom  the  wit- 
ness has  been  produced  has  been  misled  and 
taken  by  surprise;  that  be  bad  reason  to 
believe  the  witness  would  give  testimony 
favorable  to  him;  and  that  a  party  under 
the  guise  of  this  rule  cannot  present  to  the 
Jury  mere  hearsay  declarations.  ZIpperlen 
v.  Southern  Pacific  Co.,  7  Cal.  App.  206, 
98  Pac.  1049;  People  v.  Crespl,  116  Cal. 
50,  46  Pac.  863. 

This  court  in  construing  section  8022, 
Rev.  Codes  1907,  now  section  10666.  B.  O. 
M.  1921,;  said: 

"We  think  that  under  the  express  terms  of 
this  statute  the  state  has  -a  right  to  cross-ex- 
amine one  of  its  own  witnesses  where  it  sat- 
isfactorily appears  that  the  evidence  has  taken 
the  county  attorney  by  surprise,  and  is  con- 
trary to  the  examination  of  such  witness  pre- 
paratory to  the  trial,  or  to  what  the  prosecuting 
attorney  has  reason  to  believe  the  witness 
would  testify  to."  State  t.  Bloor,  20  Mont 
574,  52  Pac.  611. 

See,  also.  State  t.  WlUette,  46  Mont.  326, 
127  Pac.  1013. 

[6]  We  are  of  the  opinion  the  district  court 
was  correct  in  refusing  the  offer,  as  defend- 
ant did  not  make  any  showing  so  as  to  bring 
himself  within  the  statute.  If  the  purpose 
of  the  offer  was  to  affect  the  (xedibility  of 
the  prosecutrix  by  showing  prior  acts  of 
intercourse  with  persons  other  than  defend- 
ant, then  the  district  court  was  clearly  rlgbt 
In  refusing  the  offer,  because  consent  Is  not 
a  defense,  la  this  case. 
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[7]  In  cases  where  the  prosecotrix  Is  above 
the  age  of  consent,  evidence  of  the  general 
reputation  of  the  prosecutrix  for  nncbastlty 
may  be  received  for  the  purpose  of  showing 
the  nonprobablllty  of  resistance  by  the  prose- 
cntriz,  for  In  such  cases  the  resistance  of  the 
jtrosecotrix  is  an  essential  element  and  one 
of  the  Issues  of  the  trial.  For  it  is  more 
probable  that  a  woman  who  has  had  unlaw- 
fni  acts  of  Intercourse  voluntarily  in  the 
past  would  be  much  more  Ul^ely  tp  consult 
than  would  a  woman  whose  personal  con- 
duct could  not  be  truthfully  assailed  (People 
T.  Johnson.  106  Cal.  289,  39  Pac.  622),  but 
in  this  case  the  question  of  consent  is  not 
involved  (State  v.  McPadden  [Minn.]  181 
N.  W.  568;  State  v.  Jones,  32  Mont  442, 
80  Pac.  1095;  State  ▼.  Mahoney,  24  Mont 
281,  61  Pac.  647)  because  the  prosecutrix  is 
under  the  age  of  consent  as  fixed  by  the 
statute  (section  11000,  R.  C.  M.  1021). 

[I]  The  weight  of  authority  Is  to  the  ef- 
fect that  evidence  of  immoral  or  unchaste 
omdact  with  others  than  the  defendant  in 
a  case  of  this  diaracter  is  inadmissible, 
either  by  proving  general  reputation  for 
onchastity  or  by  proof  of  speciflc  acts  of 
immoral  conduct  where  the  prosecutrix  was 
under  the  age  of  consent  Walker  v.  State, 
8  OkL  Cr.  B.  125,  126  Pac,  829;  People- v. 
Johnson,  sapra;  State  v.  Smith,  18  S.  D. 
341,  100  N.  W.  740.  And  in  those  cases 
where  the  prosecutrix  was  over  the  age  of 
consent  at  the  time  of  the  commission  of  the 
crime,  the  reputation  for  nnchastity  cannot 
be  shown  by  evidence  of  specific  acts.  State 
T.  McPadden,  supra;  People  v.  McLean,  71 
Midi.  300,  38  N.  W.  917,  15  Am.  St  Rep. 
263;  State  v.  Ogden,  39  Or.  196,  65  Pac. 
449;   State  v.  Smith,  supra;  33  Cyc.  1749. 

Even  though  the  credibility  of  the  prose- 
entrix  coold  be  attacked  by  a  showing  of 
immorality  or  nnchastity.  It  could  not  be 
done  by  cross-examination  of  prosecutrix  on 
matters  not  brought  out  on  direct  examina- 
tion, and  a  subsequent  impeachment  of  her 
testimony,  as  this  is  not  proof  of  any  fact. 
Tlie  prosecutrix  testified  she  had  no  inter- 
course with  persons  other  than  defendant 
The  offer  of  testimony  of  Mrs.  Richardson 
that  prosecutrix  had  told  her  she  had  per- 
formed such  acts  with  others,  if  received, 
would  not  be  proof  of  such  acts.  So  it  Is 
clear  that  no  injustice  was,  in  any  event 
Aoae  to  defendant  by  the  exclusion  of  the  tes- 
tloKMny  of  Mrs.  Richardson.  Defendant  stat- 
ed to  the  court  he  had  no  evidence  of  tb(s 
alleged  acta  of  sexual  intercourse  of  prose- 
catriz  with  others,  except  tite  alleged  admis- 
tUtDa  of  prosecutrix. 

X^Tor  is  predicated  upon  certain  remains 
the  court  made  to  the  defendant  while  he 
was  testifying  upon  the  witness  stand,  which 
^vjudiced  him  with  the  jury.  No  error  was 
itted  by  the  court  in  admonishing  {he 


witness;  and  the  record  does  not  disclose 
that  any  objection  was  made  by  the  defend- 
ant at  the  time  or  request  that  the  Jury  be 
cautioned. 

We  are  of  the  opinion  that  there  is  no  re- 
versible error  in  the  record,  and  that  the 
evidence  sustains  the  verdict  of  the  Jury  and 
the  Judgment  of  the  court 

It  is  recommended  that  the  Judgment  and 
order  appealed  from  be  affirmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der  appealed  from  are  affirmed. 

AYERS,  District  Judge  (sitting  In  place 
of  REYNOLDS,  J.,  disqualified).  I  concur 
in  the  affirmance  of  the  Judgment  and  order, 
but  not  in  all  that  is  said  in  the  opinion. 

OALEN,  J.  (dissenting).  I  dissent  It  is 
my  opinion  ttiat  error  was  committed  In 
denying  the  defendant  the  right  of  cross-ex- 
amination of  the  prosecutrix  as  to  whether 
she  did  not  make  statements  to  Mrs.  Richard- 
son that  she  had  had  intercourse  with  other 
persons  mentioned.  Having  answered  that 
she  had  never  had  such  relations  with  any 
other  persons  than  defendant  it  was  proper 
to  question  her  concerning  her  statements 
made,  acknowledging  her  intimacy  with  men 
other  than  the  defendant  and  more  especial- 
ly so  in  view  of  th^  doctor's  testimony  as  to 
the  absence  of  the  hymen  and  the  unusual 
development  of  the  organ  for  a  girl  of  her 
age.  Such  questions  were  proper  as  testing 
her  credibility,  and  in  such  a  case,  if  the  ac- 
cused is  to  be  denied  reasonable  latitude 
in  cross-examination  respecting  the  credibil- 
ity of  the  prosecutrix,  he  is  placed  in  defense- 
less position,  no  matter  how  free  from  gnilt 
he  may  be.  On  any  ground  or  for  any  mo- 
tive he  may  be  convicted  and  the  conviction 
allowed  to  stand  on  the  uncorroborated  evi- 
dence of  the  prosecutrix,  whose  lack  of  ver- 
acity or  dependability  on  proper  cross-exami- 
nation might  have  been  so  clearly  shown  as  to 
produce  a  different  result  in  the  minds  of  the 
Jury.  Moreover,  the  testimony  was  clearly 
competent  in  aid  of  determination  of  proper 
punishment  in  the  event  the  defendant  was 
found  g^uilty. 

As  was  well  stated  by  Mr.  Chief  Jnstice 
Murray,  in  the  early  California  ■  case  of 
People  T.  Benson,  6  CaL  221,  65  Am.  Dec. 
506: 

"There  is  no  dass  of  proiecntion  attended 
with  so  mnch  danger,  or  which  affords  so  am- 
ple an  opportunity  for  the  free  play  of  malice 
and  private  vengeance.  In  such  cases  the  ac- 
cused is  almost  defenseless." 

Where  the  prosecutrix  is  the  sole  wit- 
ness, and  the  defendant  is  in  consequence 
compelled  to  rely  almost  entirely  upon  her 
want   of   credibility,    the   greatest  latitude 
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should  be  permitted  on  cross-examination. 
Altbougb  want  of  chastity  is  no  defense  to 
snch  an  accusation,  yet  when  the  prosecntrlz 
has  denied  having  had  relations  with  other 
men,  her  admissions  and  confessions  there- 
tofore made  shoold  not  be  excluded,  as  her 
credibility  may  thereby  be  determined.  Proof 
of  specific  acts  with  others  than  the  defend- 
ant may  be  shown  to  rebnt  corroborating 
circumstances,  when,  as  in  this  case,  a  phy- 
sician has  testified  to  the  absence  of  the 
hymen  and  enlargement  of  the  parts.  33 
Cyc.  1481. 

It  she  made  contradictory  statements,  this 
was  certainly  a  test  of  her  credibility. 
Again,  if  she  were  shown  to  have  had  inter- 
course with  others  mentioned,  this  might 
explain  to  some  degree  at  least  the  reason 
for  the  enlargement  described  by  the  phy- 
sician. The  offer  to  limit  the  purpose  of  the 
doctor's  testimony  was,  in  my  opinion,  not 
curative,  for  the  damage  bad  been  done  by 
its  Introduction  in  advance  of  the  statement 
made  by  the  county  attorney  as  to  Its  pur- 
pose. 

The  questions  propounded  and  offer  of 
proof  made  by  defendant  on  cross-examina- 
tion of  the  prosecutrix  were  certainly  proper 
for  purposes  of  impeachment.  I  think  the 
rule  laid  down  In  the  North  Dakota  case 
(State  ▼.  Apley,  26  N.  D.  298,  141  N.  W. 
740,  48  L.  R.  A.  [N.  8.]  269),  referred  to  In 
the  majority  opinion,  correct;  and  that 
which  should  be  followed  and  applied  in 
the  Instant  case.  Our  statute  (section  10665, 
R.  C.  M.  1921)  provides: 

"The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  his  direct  ex- 
amination or  connected  therewith,  and  in  so 
doing  may  put  leading  questions,  but  if  he  ex- 
amine him  as  to  other  matters,  such  examina- 
tion is  to  be  subject  to  the  same  rales  as  a 
direct  examination." 

And  in  construing  and  applying  the  pur- 
pose and  effect  of  this  statute,  this  court 
has  heretofore  given  expression  to  the  doc- 
trine which  I  contend  am)llcable  to  the  in- 
stant case.  In  the  case  of  Klpp  v.  Silver- 
man, 25  MonL  296,  64  Pac.  884,  It  Is  said : 

"The  statute  •  •  •  permits  a  wide  range 
for  cross-examination,  and  the  courts  should 
incline  to  extend,  rather  than  restrict,  the 
right." 

"Doubt  respecting  the  limits  to  which  cross- 
examination  may  go  ought  usually,  if  not  al- 
ways, to  be  resolved  against  the  objection." 
(Tobban  ▼.  HecUen,  27  Mont  245,  70  Pac.  805. 

"The  right  of  cross-examination  extends  not 
only  to  all  facts  stated  by  the  witness  in  his 
original  examination,  bnt  to  all  other  facts 
connected  with  them,  whether  directly  or  in- 
directly, which  tend  to  enlighten  the  Jury  upon 
the  question  in  controversy,  and  this  right 
shonld  not  be  restricted  unduly."  State  v. 
Howard,  30  Mont.  518^  77  Pac.  50. 


See,  ahso,  State  t.  Biggs,  45  Mont  400, 
123  Pac.  410;  Herzig  t.  Sandberg,  64  Mont 
538,  172  Pac.  132. 

The  defendant  did  not,  as  stated  In  the 
majority  (pinion,  make  the  prosecntrlz  bis 
own  witness  by  asking  her  regarding  Inter- 
course by  her  had  with  other  persons,  and, 
when  she  denied  such  relations,  it  was 
perfectly  competent  to  make  inquiry  on  cross- 
examination  as  to  whether  or  not  she  had 
not  made  confessions  or  admissloos  to  Mrs. 
Richardson  of  specific  Instances  of  rdatlons 
with  other  men,  naming  them.  Such  ques- 
tions were,  In  my  opinion,  within  the  field 
of  legitimate  CToas-examlnation.  The  witness 
having  made  contrary  statements  concerning 
the  subject  under  Inquiry,  It  was  proper  to 
cross-examine  as  regards  thereto  for  the 
purpose  of  testing  her  credibility,  and — 

"if  the  question  was  within  the  legitimate 
range  of  cross-examinatioB,  it  was  none  the 
less  so  that  it  was  also  proper  in  support  of 
defendants'  case."    Hendg  ▼.  Sandberg,  supra. 

Such  facts  may  be  proved  on  the  trial  as 
serve  to  show  the  credibility  of  a  witness 
(secUon  10631,  R.  G.  M.  1921),  and  while 
a  witness  Is  presumed  to  speak  the  truth, 
such  presumptlcm  may  bo  repelled  by  the 
manner  In  which  the  testimony  Is  given  by 
the  character  of  the  testimony,  or  by  con- 
tradictory evidence.  Section  10508,  R.  C. 
M.  1921.  The  prosecutrix  testified  that  the 
first  time  the  defendant  had  had  Intercourse 
with  her  was  when  she  was  but  10  years 
of  age;  that  the  act  was  then  committed 
with  her  standing  up ;  that  she  did  not  bleed 
at  all;  and  that  it  did  not  hurt  h^  much. 
By  such  testimony,  the  common  knowledge  of 
mankind  would  naturally  bring  Into  ques- 
tion her  veracity.  Where  a  conviction  for 
rape  is  obtained  upon  the  uncorroborated 
testimony  of  the  prosecutrix,  and  her  testi- 
mony in  Itself  is  Inherently  Improbable,  sus- 
ceptible of  contradlctlop,  or  reflection  is 
made  upon  Its  credibility  by  other  facts  or 
circumstances,  manifestly  It  Is  error  to  ex- 
clude It  People  V.  Hamilton,  46  OaL  640; 
People  V.  Ardaga,  51  Cial.  372. 

As  was  well  said  In  People  ▼.  Benson, 
supra: 

"A  conviction  upon  such  evidence  would  be 
a  blot  upon  the  jurisprudence  of  the  country, 
and  a  libel  upon  jury  trials." 

While  the  Jury  are  the  ezduslve  Judges 
of  the  credibility  of  a  witness,  yet  It  is  dan- 
gerous to  permit  a  conviction  to  stand  in  any 
case  where  the  defoidant  has  been  denied 
substantial  rights  of  cross-examination. 

It  is  my  opinion  that  the  district  court 
erred  In  so  restricting  cross-examlnatimi 
of  the  prosecutrix,  and  therefore  the  Judg- 
ment and  oriet  should  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 
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KELLY  V.  EA8T0N  at  al.    (No.  3624.) 

(Sapreme    Coui>t   of  Idaho.     April   12,   1022. 
Rehearing  Denied  June  1,  1922.) 

1.  Ailmals  «=>95(l)— CommonOaw  right  of 
dlatreas  damago  feasant  recogalzed. 

The  right  of  distress  damage  feasant  exist- 
ed nnder  the  common  law,  and  under  the  provi- 
iioDS  of  0.  8.  i  9460,  is  applicable  to  this  state 
in  so  far  as  it  is  not  repugnant  to  or  incon- 
sistent with  our  Constitution  and  laws. 

2.  Laadlord  and  toaaat  «=3l4l— Whore  land- 
lor#s  oattio  destroyed  tenant's  erop,  taaant 
may  distraia  oattle  damago  feasant  or  resort 
to  law  action. 

Where  a  landlord  interrupts  the  enjoy- 
ment by  the  tenant  of  the  leased  premises  by 
permitting  his  cattle  to  enter  and  destroy  the 
tenant's  crop,  he  is  liable  for  all  the  damages 
occasioned  by  such  trespass,  for  which  the  ten- 
ant may  distrain  the  cattle  damago  feasant  or 
resort  to  an  action  at  law. 

3.  Aaimalo  «=395( I)— Trespassing  animals 
may  bo  restrained  for  damage. 

A  person  finding  the  animals  of  another 
trespassing  on  his  grounds  damage  feasant 
may,  by  the  rales  of  the  common  law,  distrain 
them  until  satisfaction  for  the  damage  done 
shall  be  made  by  the  owner  of  the  animals. 

4.  Animals  4=995 ( I )— Impounder  entitled  only 
to  damages. 

The  only  damages  which  the  impounder  of 
animals  damage  feasant  is  entitled  to  recover, 
in  an  action  for  trespass  against  their  ownert 
are  such  as  were  occasioned  by  the  particular 
trespass  which  they  were  committing  when 
they  were  taken  to  be  impounded. 

8.  Animals  <s=>95( I)— Distrainer  not  entitled 
to  expenses  of  keeping. 
The  distrainer  of  beasts  damage  feasant 
was  not  entitled  nnder  the  common  law  to  com- 
pensation for  expenses  incurred  in  connection 
with  their  keeping,  and  such  distrained  beasts 
were  not  subject  to  sale  by  the  distrainer  in 
order  that  the  proceeds  might  be  applied  in 
satisfaction  of  the  damages  sustained  or  ex- 
penses incident  to  the  care  and  keeping  of  the 
beasts  while  distrained. 

Appeal  from  District  Court,  Washington 
County;    EkI.  L.  Bryan,  Judge. 

Action  by  John  A.  Kelly  against  L.  F.  Eas- 
ton  and  others  for  trespass  to  real  proper- 
ty. Jodgmeot  for  plaintiff  for  damages  but 
denying  a  lien  npon  distrained  animals  dam- 
a^  feasant,  or  compensation  for  their  care 
and  keep  while  distrained,  and  plaintiff  ap- 
peals.   Affirmed. 

Lot  It.  Feltbam,  of  Welser,  for  appellant 
Harris,  Stlnson  &  Harris,  of  Welser,  for 
nopondenta. 

BTTDGB,  J.    This  action  was  brought  by 
appellant  for  trespass  to  real  property. 
From  the  record  It  appears  that  appellant 
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leased  from  the  Banch  Company,  In  1916, 
80  acres  of  land,  which  was  a  portion  of  a 
tract  owned  by  the  company.  The  entire 
tract  was  Inclosed  with  a  legal  fence,  but 
there  was  no  division  fence  between  the 
premises  leased  to  appellant  and  the  bal- 
ance of  the  tract.  Appellant  continued  In 
the  occupancy  of  the  leased  premises  until 
the  fall  of  1919,  holding  over  under  his  lease. 
About  September  25,  1919,  respondents  Hor- 
tense  A.  Ford  and  El.  D.  Ford,  over  appel- 
lant's protest,  turned  Into  the  Inclosed  tract 
10  horses  and  11  head  of  cattle  owned  by 
them  and  the  Ranch  Company,  subject  to  a 
mortgage  held  by  resi>ondent  Easton.  Re- 
si)ondents  permitted  this  live  stock  to  range 
over  and  upon  the  leased  premises,  graelng 
uix>n,  destroying,  and  trampling  down  grain 
growing  thereon,  nntll  seized  and  Impound- 
ed by  appellant  on  November  2,  1919,  and 
held  by  him  ft>r  103  days  thereafter. 

Appellant  prayed  for  judgment  against  re- 
spondents in  the  sum  of  $600,  together  with 
costs  and  the  expense  of  care  and  keeping  of 
the  live  stock  while  impounded  by  him ;  that 
the  stock  be  sold  at  public  sale  and  the  pro- 
ceeds contributed  towards  the  payment  of 
the  judgment  and  costs,  accrued  and  accru- 
ing, and  for  a  deficiency  judgment.  The 
cause  was  tried  to  the  court  and  a  jury. 
The  Jury  found  for  appellant  in  the  sum  of 
$870  for  his  damages,  and  allowed  him  20 
cents  per  day  per  head  for  the  care  and  feed- 
ing of  the  stock  while  In  his  possession. 
The  court  rendered  judgment  for  $370  In  fa- 
vor of  appellant,  but  refused  to  allow  him 
any  Uen  upon  the  stock  or  any  compensation 
for  the  care  and  keeping  thereof  while  in 
his  custody. 

This  appeal  is  from  that  portion  of  the 
judgment  refusing  to  allow  appellant  any 
lien  upon  or  compensation  for  the  care  and 
keeping  of  the  stock  while  Impounded.  In 
Ms  assignments  of  error,  appellant  attacks 
the  action  of  the  court  In  denying  him  a  lien 
upon  the  distrained  stock  for  his  damages. 
In  denying  him  a  Hen  for  the  expense  of 
care  and  keeping  said  stock,  and  In  refusing 
to  give  him  Judgment  for  any  sum  for  the 
care  and  keeping  of  the  stock  while  dis- 
trained. 

[1]  The  right  of  distress  damage  feasant 
existed  nnder  the  common  law,  and  is  ap- 
plicable to  this  state  in  so  far  as  it  Is  not 
repugnant  to  or  Inconsistent  with  our  Con- 
stitution and  laws.  C.  S.  f  9460,  provides 
that— 

"The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to,  or  inconsistent  with,  the  Con- 
stitution or  laws  of  the  United  States,  in  all 
cases  not  provided  for  in  these  compiled  laws. 
Is  the  rule  of  decision  in  all  courts  of  this 
state." 

As  was  held  In  Rust  r.  Low,  6  Mass.  90, 
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"Brerr  person  then  may  distrain  cattle  doing 
damage  on  his  close,  or-  maintain  trespass 
against  the  owner  of  the  cattle,  unless  the 
owner  can  protect  himself  by  the  provisions 
of  the  statute,  or  by  a  written  agreement,  to 
which  the  parties  to  the  suit  are  parties  or 
privies,  or  by  prescription." 

[2]  The  comnum-Iaw  role  that  every  man 
must  confine  bis  own  cattle  to  his  own  land 
does  not  obtain  In  this  state  (Johnson  v.  O. 
S.  I*  Ry.  Co.,  7  Idaho,  355,  63  Pac.  112,  63 
U  K.  A.  744),  and  in  Strong  y.  Brown,  26 
Idaho,  1,  140  Pac.  773, 52  L.  R.  A.  (N.  S.)  140, 
Ann.  Cas.  1916E,  482,  it  is  held  that  under 
our  statute  (C.  S.  c.  82),  U  a  landowner  falls 
to  fence  out  cattle  lawfully  at  large,  he  may 
not  recover  for  loss  caused  by  such  live  stock 
straying  upon  his  uninclosed  land.  The  statr 
ute  would  seem,  however,  to  have  reference 
to  landowners  as  between  themselves  and 
the  public,  and  Is  not  applicable  to  the  rela- 
tion exlstijag  between  a  landlord  and  tenant, 
in  the  absence  of  a  specific  agreement  to  the 
contrary. 

The  correct  rule  In  this  regard  was,  we 
think,  announced  InHenly  v.  Neal,2  Humph. 
(Tenn.)  651,  that,  when  one  man  rents  to  an- 
other a  given  portion  of  a  field  in  one  Indo- 
sure,  he  la  prohibited  from  doing  anything, 
or  so  using  the  remainder  of  the  field,  as  to 
defeat  the  very  object  for  which  the  tenant 
had  rented  the  land,  and,  if  he  pat  his  stock 
Into  the  Inclosure  so  as  to  cause  injury  to 
the  tenant,  he  is  liable  to  the  latter  for  the 
damages. 

If  the  landlord  Interrupt  the  enjoyment  of 
the  leased  premises,  by  permitting  his  cattle 
to  enter  and  destroy  the  tenant's  crop,  he 
should  be  liable  for  all  the  damages  occa- 
sioned by  such  trespass,  for  which  the  ten- 
ant may  distrain  the  cattle  damage  feasant 
or  resort  to  an  action  at  law. 

The  questions  then  arise  as  to  what  con- 
stitutes distress  damage  feasant,  whether 
the  distrainer  has  or  Is  entitled  to  an  en- 
forceable lien  upon  the  distrained  beasts  for 
the  damage  caused  by  the  trespass  and  for 
the  expense  of  their  care  and  keeping.  If  he 
is  entitled  to  recover  for  such  expense. 

[3]  A  person  finding  the  animals  of  anoth- 
er trespassing  on  his  grounds  damage  fea- 
sant may,  by  the  rules  of  the  common  law, 
distrain  them  until  satisfaction  for  the  dam- 
age done  shall  be  made  by  the  owner  of  the 
animals.  2  A.  ft  B.  Bnc.  of  Lew  (2d  Bd.)  p. 
358:  1  Cooley  on  Torts  (3d  Ed.)  77;  3  C.  J., 
Animals,  |  407,  p.  135.  As  was  said  in  Bon- 
ner V.  De  Loach,  78  Ga.  50,  2  S.  E.  646: 

"The  provisions  of  the  common  law  (Broom's 
Commentaries,  781-2)  regulating  this  matter, 
render  the  defendant  answerable  'for  not  only 
his  own  trespass,  but  that  of  his  cattle  also; 
and  if,  by  bis  negligent  keeping,  they  stra; 
upon  the  land  of  another  (and  much  more  if 
he  prompts  or  drives  them  on),  and  they  there 
tread  down  bis  neighbor's  herbage,  and  spoil 
his  com  or  hi*  trees,  this  is  a  trespass  for 


which  the  owner  must  answer  in  damages;  and 
the  law  gives  the  party  injured  a  double  rem- 
edy in  this  case,  by  permitting  him  to  distrain 
the  cattle  thus  damage  feasant  *  *  *  tiH  the 
owner  shall  make  him  satisfaction,  or  else  by 
leaving  him  to  the  common  remedy  in  foro 
contentioso  by  action,  wherein,  if  any  unwar- 
rantable act  of  the  defendant  or  his  beasts  in 
coming  upon  the  land  be  proved,  it  is  an  act  of 
trespass  for  which  the  plaintiff  must  recover 
some  damages :  such,  however,  as  the  jury  shall 
think  proper  to  assess.'  " 

See,  also,  3  Blackstone,  C3omm.  208,  211;  2 
Jones'  Blackstone,  {  277,  p.  1784;  2  Cooley's 
Blackstone  (4th  Ed.)  1009;  S.  T.  A  W.  Ry. 
Co.  V.  Geiger,  21  Fla.  669,  681,  68  Am.  Rep. 
697. 

The  common  law  permitted  a  landowner 
to  be  his  own  avenger,  or  to  minister  redress 
to  himself  by  distraining  another's  cattle 
damage  feasant  3  Blackstone,  (3omm.  7; 
Mosher  y.  Jewett,  63  Me.  84,  88;  Cook  v. 
Gregg,  46  N.  T.  439.  By  the  common  law, 
one  citizen  may  distrain  the  cattle  of  an- 
other, damage  feasant  on  the  soil  of  the  for- 
mer. Jarman  v.  Patterson,  7  T.  B.  Mon. 
(Ky.)  644,  at  647.  This  right  existed  at  com- 
mon law  and  was  not  introduced  by  statute 
(Hamlin  v..  Mack,  33  Mich.  103,  105),  but  the 
matter  is  now  regulated  by  statutory  enact- 
ments in  the  several  states,  providing  for 
the  seizure  and  impounding  of  cattle  taken 
damage  feasant,  and  for  their  sale.  Note,  8 
Am.  St.  Rep.  271. 

In  Hamlin  v.  Mack,  supra,  It  Is  said: 

*****  The  plahitiff  personally  took  the 
beast  when  trespassing  on  his  land,  and  con- 
fined it  in  his  barn  there.  Before  this  act  the 
beast  in  contemplation  of  law  was  in  the  own- 
er's possession,  but  the  seizure  of  it  damage 
feasant,  and  immediate  confinement  of  it  by 
the  plaintiff  in  his  barn  there,  took  it  out  of 
the  owner's  possession  and  into  the  plaintiETs 
custody,  and  this  wag  enough  to  constitute  a 
distress  damage  feasant.  8  B.  C.  6;  Broom 
and  Had.  Com.,  B.  2,  p.  74." 

In  Dickson  ▼.  Parker,  S  How.  (Miss.)  219, 
34  Am.  Dec.  78,  the  court  said: 

"  •  *  *  Where  cattle  are  found  upon  land 
doing  an  injury,  the  owner  *  •  *  is  allowed 
to  seize  and  detain  them  as  a  pledge  •r  securi- 
ty for  the  payment  of  the  damages  he  has  sus- 
tained." 

Cattle  damage  feasant  were  impounded  at 
common  law  on  the  premises  of  the  distrain- 
er. Green  v.  Duckett,  11  Q.  B.  D.  276,  at 
278.  Subsequently  by  statute  the  distrain- 
er was  required  to  have  the  damages  ap- 
praised, and  to  put  the  distrained  beasts  In 
the  nearest  pound,  where,  after  notice  and 
failure  on  the  part  of  the  owner  to  redeem, 
they  might  be  sold.  2  Jones'  Blackstone,  | 
14.  p.  1503;  RockweU  v.  Nearing,  85  N.  T. 
302,  308,  309. 

[4]  At  common  law  the  distrainer  of  an- 
imals damage  feasant  had  only  a  lien  there- 
on for  the  damages  sustained  and  couU  not 
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sell  them  to  reimburse  blmadf  tor  any  in- 
juries  occasioned  by  them  or  expenses  In- 
qirred  in  connection  with  their  keeping.  1 
R.  C.  L.,  Animals,  S  83,  p.  1142.  No  author- 
ity to  sell  existed  at  common  law.  Caldwell 
T.  Eaton,  6  Mas&  390;  Acme  Harvesting  Ma- 
chine Co.  T.  Hinkley,  23  S.  D.  609,  122  N. 
W.  482,  21  Ann.  Cas.  743.  The  common-law 
ranedy  of  distress  was  considered  only  in 
the  light  of  a  pledge.  Davis  y.  Arledge,  3 
HUl  (S.  C.)  172.  30  Am.  Dec.  881. 

In  3  Blackstone,  Comm.  10-14;  2  Cooley's 
Blackstone  (4th  Ed.)  862-866;  2  Jones' 
Bhickstone,  K  14,  19,  20,  and  21,  n>.  1503- 
1507,  it  Is  said: 

"  •  •  •  The  law  of  distresses  Is  greatly 
altered  within  a  few  years  last  past  Formerly, 
they  were  looked  npon  in  no  other  light  than 
as  a  mere  pledge  or  security,  for  payment  of 
rent  or  other  duties,  or  satisfaction  for  damage 
done.  And  so  the  law  still  coDdnues  with  re- 
gard to  distresses  of  beasts  taken  damage 
feasant.    •    •    • 

"When  impounded,  the  goods  were  formerly, 
as  was  before  observed,  only  in  the  nature  of 
a  pledge  or  security  to  compel  the  performance 
of  satisfaction;  and  upon  this  account  it  hath 
been  held,  that  the  distrainor  is  not  at  liberty 
to  work  or  use  a  distrained  beast.  And  thus 
the  law  still  continues  with  regard  to  beasts 
taken  damage  feasant,  •  •  •  which  must 
remain  impounded,  till  the  owner  makes  satis- 
faction; or  contests  the  right  of  distraining, 
by  replevying  the  chattels. 

'TTo  replevy  (replegiare,  that  is  to  take 
ba^  the  pledge),  is,  when  a  person  distrained 
upon  applies  to  the  sheriff  or  his  officers,  and 
has  the  distress  returned  into  his  own  posses- 
sion; npon  giving  good  security  to  try  the 
right  of  taking  it  in  a  suit  at  law,  and,  if  that 
be  determined  against  him,  to  return  the  cattle 
or  goods  once  more  into  the  hands  of  the  dis- 
trainor. 

"Thia  kind  of  distress,  though  it  puts  the 
owner  to  inconvenience,  and  is  therefore  a  pun> 
isliment  to  him,  yet,  if  he  continues  obstinate 
and  will  make  no  satisfaction  or  payment,  it  is 
no  remedy  at  all  to  the  distrainor.    •    •    • " 

The  common  law,  as  we  understand  it, 
gave  the  distrainer  of  animals  damage  fea- 
sant no  right  of  confiscation,  but  authorized 
him  only  to  Impound  and  hold  them  until 
compensated  for  the  damage  sustained.  Note 
90  Am.  St  Rep.  212,  213.  The  detention  of 
the  cattle  is  only  for  the  purpose  of  indem- 
nity, and  they  must  be  surrendered  when 
satisfaction  is  made.  In  the  meantime  the 
distrainer  must  feed  and  care  for  them  prop- 
erly (Cooley  on  Torts,  supra),  and  the  only 


damages  which  the  impounder  of  animals 
damage  feasant  is  entitled  to  recover,  in  au 
acticm  of  replevin  against  him  for  the  ani- 
mals by  their  owner,  are  such  as  were  oc- 
casioned by  the  particular  trespass  which 
they  were  committing  when  they  were  tak- 
en to  be  Impounded.  Holden  t.  Torrey,  31 
Vt  690. 

[6]  From  a  consideration  of  the  authori- 
ties it  would  appear  that  the  distrainer  of 
beasts  damage  feasant  was  not  entitled  un- 
der the  common  law  to  compensation  for  ex- 
penses incurred  in  connection  with  their 
keeping,  and  that  the  lien  which  be  acquires 
by  the  distraint,  if  It  be  a  lien,  is  purely  pas- 
sive and  not  an  enforceable  lien  as  that 
term  la  generally  understood.  At  common 
law  distrained  beasts  were  not  subject  to 
sale  by  the  distrainer  in  order  that  the  pro- 
ceeds thereof  might  be  applied  In  satisfac- 
tion of  the  damages  sustained  or  expenses 
Incident  to  the  care  and  keeping  of  the 
beasts  while  distrained. 

Moreover,  the  law  does  not  seem  to  con- 
template that  a  person  may  continue  to  hold 
cattle  distrained  damage  feasant  after  the 
recovery  of  a  Judgment  for  the  trespass  in 
an  action  at  law.  As  is  said  in  Colden  t. 
Eldred,  16  Johns.  (N.  T.)  220: 

"Where  beasts,  damage  feasant  have  been 
distrained,  or  even  impounded,  the  distrainor 
may  relinquish  the  proceedings  by  distress,  be- 
fore satisfaction  for  the  damage  which  has  been 
sustained,  and  bring  the  action  of  trespass." 

And  in  Rockwell  v.  Nearlng,  supra,  it  was 
observed  that — 

"The  remedy  by  distress  was  cumulative,  and 
satisfaction  obtained  in  tliis  mode  was  a  bar  to 
an  action  for  damages." 

Distress  damage  feasant  is  no  remedy  at 
all  to  the  distrainer  if  the  owner  continues 
obstinate  and  will  make  no  satisfaction  for 
the  trespass.  3  Blackstone,  Comm.  13;  2 
Cooley's  Blackstone,  supra,  866;  2  Jones' 
Blackstone,  i  21,  p.  1607.  Upon  recovery  of 
the  Judgment  against  respondents,  it  was 
incumbent  upon  appellant  to  relinquish  the 
distress,  and  It  coidd  not  ripen  Into  a  lien 
subject  to  the  Judgment 

From  what  has  been  said  it  follows  that 
the  Judgment  of  the  trial  court  should  be 
affirmed,  and  it  is  so  ordered.  Costs  are 
awarded  to  resj^ondents. 

McCARTHT  and  DUNN,  JJ.,  concor. 
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(8S  Idaho,  418) 
ROBISON  M  al.  V.  HOTEL  ft  RESTAU* 
RANT  EMPLOYEES,  LOCAL  NO.  782, 
OF  BOISE  et  al.    (No.  3597.) 

(Supreme  C!oart  ot  Idaho.    AprU,  1922.) 

1.  Good  will  «=9i— Property  «s>2— Right  to 
oonduet  business  together  with  good  will  It 
property. 

A  right  to  condttct  a  hnsiness,  together  with 
the  incidental  right  to  the  good  will  thereof,  la 
property. 

2.  lajanciloii  «=>I01(I)— Laborers  may  form 
anioas,  may  strike  for  lawful  purpose  and 
acquaint  public  with  causes  and  request  with- 
holding of  patronage. 

Laborers  for  wages  have  a  right  to  form 
unions  for  the  purpose  of  Improring  their  eco- 
nomic and  social  conditions.  They  have  a 
right  to  strike  in  concert  for  a  lawfnl  purpose. 
In  aid  of  a  lawful  strike,  they  have  a  right  to 
acquaint  the  public  with  the  fact  of  its  exist- 
ence and  the  causes  thereof,  and  appeal,  by 
peaceful  persuasion,  for  public  support  and  to 
request  the  public  to  withhold  its  patronage 
from  the  other  party  to  the  labor  dispute. 

3.  iBjnnotlea  «s>IOI(l)  —  Combination  to 
strike  for  an  unlawful  object,  or  use  of  Ille- 
gal means  to  aid  lawful  strike,  are  wrongs  for 
which  the  law  affords  a  remedy. 

A  combination  to  strike  to  accomplish  an 
object  which  is  not  regarded  as  lawful,  or  the 
use  of  illegal  means  in  aid  of  a  lawful  strike, 
are  wrongs  for  which  the  law  affords  a  remedy. 

4.  Injunction  «=3lOI(3)— Means  employed  In 
aid  of  lawful  strike  must  be  free  from  false- 
hood, libel,  defamation,  physical  vioianoa,  or 
ooeroion. 

The  means  employed  in  aid  of  a  lawful 
strike  must  be  free  from  falsehood,  libel,  or 
defamation,  and  from  physical  riolence,  coer- 
cion, or  moral  intimidation. 

5.  Injunction  «=>IOI(l)— The  persuasion  the 
law  permits  In  aid  of  a  lawful  strike  Is  such 
as  appeals  to  Judgment,  reason,  or  senti- 
ment. 

The  persnasion  which  the  law  permits  in 
aid  of  a  lawful  strike  is  such  as  appeals  to 
the  judgment,  reason,  or  sentiment,  and  leaves 
the  mind  free  to  act  of  its  own  Tolition. 

6.  Constitutional  law  9=»90— Guaranty  of  free 
speech  Is  not  encroached  upon  by  affording 
appropriate  remedy  for  Its  abuse. 

The  constitutional  guaranty  of  freedom  of 
speech  is  not  encroached  upon  by  affording  ap- 
propriate remedies  for  the  abuse  of  the  privi- 
lege of  free  speech. 

7.  injunction  «=3iOi  (3)~U«*  of  tha  words 
"unfair  to  organized  labor,"  if  truthful,  will 
not  be  enjoined,  but  the  use  of  defamatory, 
coerdve,  ar  intlmldatory  expressions  will  be 
anjoiaed. 

The  use  of  the  words  "unfair  to  organised 
labor,"  if  truthful,  will  not  be  enjoined.  The 
use  of  expressions  in  aid  of  a  strike  which 
convey  covert  implications,  calculated  to  de- 
fame, coerce,  or  intimidate,  will  be  enjoined. 


8.  Injunction  «s9lOI(l)— Posftng  plokats  •■ 
street  in  front  of  basinets  plaoa  does  not  of 
Itself  oonstltute  trespast  M  abattino  prap- 
orty. 

Potting  of  pidceta  on  the  ttreet  in  front 
of  a  place  of  business  does  not  of  itself  consti- 
tute a  trespass  upon  the  premises  of  the  owner 
of  the  abutting  property. 

9.  Menapoltat  «=» 1 2 (2) —Lawful  ttrika  held 
not  within  the  anti-trust  pravitlont  of  atato 
Constitution  and  statutes. 

A  lawful  strike  is  not  within  the  porriew 
of  section  18,  art  11,  of  the  Constitution,  or 
sections  2531  and  8612  of  the  Comp.  Stats., 
commonly  known  as  the  anti-trust  provisiona 
of  the  Constitution  and  statutes  of  the  atate 
ot  Idaho. 

10.  Injunction  «=9lOi  (3)— Placing  pickets  la 
front  of  or  near  reataurant  necessarily  re- 
sults in  intimidation  or  coercion  and  Is  prop- 
erly enjoined. 

Placing  of  pickets  in  the  street,  in  front  of 
or  near  to  a  restaurant,  necessarily  results  ia 
intimidation  and  coercion  of  proq;>ectiTe  cus- 
tomers, and  ia  properly  enjohied. 

Appeal  from  District  Court,  Ada  County; 
Charles  F.  Reddoch,  Judge. 

Action  by  W.  P.  Roblson  and  others 
against  the  Hotel  &  Restaurant  Employees, 
Local  No.  782,  of  Boise,  Idaho,  and  others. 
Judgment  for  the  plaintiffs,  and  the  defend- 
ants appeal.  Remanded,  with  directions  to 
modify  injunction  so  as  to  accord  with  views 
expressed  In  opinion. 

Perky  &  Brinck,  of  Boise,  for  appdlanta. 
Henry  Z.  Johnson  and  O.  O.  Cavanah,  both 
of  Boise,  for  respondents. 

RIOB,  O.  J.  Respondents  are  proprietors 
of  certain  restaurants  In  Boise.  The  appel- 
lants are  members  and  officers  of  the  Hotel 
and  Restaurant  Employees,  Local  No.  782, 
of  Boise,  which  Is  a  voluntary  unincorporat- 
ed association,  or  labor  union. 

In  their  complaint,  respondents  allege: 

"That  the  defendants  did  on  or  about  the 
20th  day  of  March,  1920,  order  all  of  the  em- 
ployees of  the  plaintiffs  then  belonging  to  the 
said  Hotel  and  Restaurant  Employees,  Lo- 
cal No.  782,  of  Boise,  Idaho,  to  strike  and  cease 
at  once  working  for  or  continuing  in  the  em- 
ployment of  the  plaintiffs  at  the  plaintiffs'  said 
places  of  business,  and  in  compliance  with  said 
order,  all  of  the  said  employees  of  the  plain- 
tiffs left  the  plaintiffs'  employment  and  places 
of  business.  That  since  said  date  the  plaintiffs 
have  endeavored  to  carry  on  their  said  busi- 
ness, and  to  employ  other  men  and  women  to 
fill  the  places  of  those  who  left  the  employ  of 
the  plaintiffs,  but  the  defendants,  their  agents 
and  servants,  have  in  pursuance  of  said  order 
and  a  conspiracy  and  a  confederation  and  com- 
bination entered  into  by  and  among  them  to 
carry  out  said  strike,  did  unlawfully,  willfully, 
and  maliciously  on  the  20th  day  of  March, 
1920,  establish  and  ever  since  have  maintain- 
ed a  boycott  of  the  plaintiffs*  said  businesb  by 
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placing   and  maintaining  immediately  in  front  t  Kelly,  and  from  $90  to  $50  per  day  of  said  bnal 


of  and  close  to  the  entrances  of  the  plaintiffs' 
said  places  of  business  on  the  sidewalk,  a  pick 
et  patrol  during  the  hours  of  from  7  to  9 
o'dodt  a.  m.  and  from  11  a.  m.  to  2  o'clock 
p.  m.  and  from  5  p.  m.  to  8  o'clock  p.  m.,  which 
are  and  were  the  boors  of  the  day  when  the 
greatest  number  of  meals  are  served  by  the 
plaintiffs  to  their  patrons.  Hiat  the  pickets 
of  said  picket  patrol  are  now  and  have  been 
daring  said  hours  unlawfully,  willfully,  and  ma- 
liciously wearing  a  badge  consisting  of  a  plain, 
white  placard  pinned  upon  their  clothing  where 
the  same  can  plainly  be  seen,  with  the  words. 
This  house  is  unfair  to  organized  labor,'  and 
hare  been  and  are  during  said  hours  carrying 
the  same  back  and  forth  on  said  sidewalks  im- 
mediately in  front  of  and  close  to  the  entrances 
of  the  plaintiffs'  said  places  of  business,  and 
while  doing  so  are  now  and  have  been  during 
said  hours,  unlawfully,  willfully,  and  maliciously 
calling  oat  in  a  raucous  voice  to  the  patrons 
and  prospective  patrons  of  the  plaintiffs  and 
persons  passing  by  and  to  patrons  when  enter- 
ing and  leaving  the  plaintiffs'  Add  places  of  busi- 
ness: lliis  house  is  unfair  to  organised  labor. 
Why  patronize  an  unfair  house !  Why  not  pat- 
ronize a  house  with  organized  labor  I  This  house 
is  nnfnir  to  organized  labor.  Why  not  patronize 
a  union  house!  Go  where  they  have  all  white 
help.  This  beanery  is  on  the  bum.  Why  not 
patronise  a  union  house,  and  you  won't  have 
to  turn  your  ba<^  to  the  public  and  you  will  not 
be  ashamed!  This  house  is  unfair  and  will  be 
unfair  to  yon.'  And  that  by  reason  thereof  the 
defendants  are  now  and  have  been  during  said 
hours  nnlavTfuUy,  willfully,  and  maliciously 
threatening  and  intimidating  persons  who  de- 
sire to  enter  the  plaintiffs'  said  places  of  busi- 
ness for  the  purpose  of  engaging  in  the  Em- 
ployment of  the  plaintiffs,  and  the  patrons  and 
prospective  patrons  of  the  plaintiffs  and  per- 
sons passing  by  said  places  of  business,  which 
is  and  has  deterred  such  persons  from  entering 
and  patronizing  the  plaintiffs'  said  places  of 
business,  and  entering  the  employ  of  the  plain- 
tiffs and  is  calculated  and  intended  to  give  no- 
tice, and  does  give  notice,  to  such  persons  pass- 
ing the  plaintiffs'  said  places  of  business  or  in- 
tending to  patronize  the  same,  that  said  places 
of  business  were  under  boycott  and  that  its 
patronage  was  opposed  by  organized  labor. 
That  by  reason  of  the  presence  of  said  pickets 
and  the  unlawfully,  willfully,  and  malidonsly 
maintaining  of  the  said  picket  patrol  and  the 
threats  and  intimidations  as  aforesaid  by  the 
defendants,  a  great  many  of  the  plaintiffs'  pa- 
trons have  been  intimidated,  and  in  conse- 
quence thereof  have  ceased  to  and  refrained 
from  patronizing  the  plaintiffs'  said  places  of 
business,  and  that  they  will  continue  so  to  do 
as  long  as  said  pickets  are  maintained  in  front 
of  the  plaintiffs'  said  places  of  business  and 
said  boycott  continue,  and  have  diverted  a  large 
part  of  plaintiffs'  said  business,  reducing  their 
daily  receipts  by  large  sums,  averaging  from 
$1S0  to  $75  per  day  of  the  said  business  of 
the  plaintiffs  W.  P.  Robison  and  O.  C.  Robison, 
and  fnw)  $^50  to  $200  per  day  of  said  business 
of  the  plaintiffs  Charles  Peroni,  Vincent  Peroni, 
and  B<amest  Jaeger,  and  from  $175  to  $75 
per  day  of  said  business  of  the  plaintiffs  E. 
Wood  and  H.  D.  Mix,  and  from  $250  to  $150 
per  day  of  aald  business  of  the  plaintiff  Jim 


ness  of  the  plaintiff  Jake  Oeb,  and-  from  $200 
to  $85  per  day  of  said  business  of  the  plain- 
tiffs Jack  Troy,  W.  B.  Reber,  and  A.  W.  lied- 
loff. 

"l%at  all  of  said  acts  and  conducts  of  the 
defendants  were  and  are  a  part  of  a  scheme 
to  prevent  persons  from  entering  the  employ- 
ment of  the  plaintiff,  and  continuing  in  their 
employment,  and  from  patronizing  them  at 
their  said  places  of  business.  That  the  defend- 
ants threatened  and  intend  to  continue  their 
said  unlawful,  wrongful,  willful,  and  malicious 
acts  and  conducts,  and  that  they  and  their 
agents  and  servants  are  now,  and  have  been 
ever  since  said  boycott  and  picketing  were  es- 
tablished, a  nuisance  and  obstruction  to  the 
plaintiffs  and  to  persons  in  their  employ,  or 
intending  to  trade  with  or  patronize  the  plain- 
tiffs at  their  said  places  of  business." 

Appellants  demurred  to  the  complaint 
tTpon  the  filing  of  the  complaint,  the  court 
issued  an  order  to  show  cause  why  an  in- 
junction pendente  lite  should  not  be  granted, 
and  also  entered  a  restraining  order  requir- 
ing that — 

Appellants  "  •  *  *  absolutely  desist  and 
refrain  from  in  any  manner  interfering  with 
or  hindering  or  obstructing  plaintiffs  and  each 
and  every  of  them,  whether  by  picketing  or  oth- 
erwise, in  the  free  use  and  enjoyment  and  oc- 
cupancy of  their  several  properties,  property 
rights  and  business  and  tiie  conduct  thereof; 
and  from  entering  thereon  or  therein  or  in  any 
manner  coercing  or  compelling  or  inducing  or 
attempting  to  coerce  or  induce  by  any  species 
of  threat,  titlmidation,  force  or  fraud  or  vio- 
lence any  employees  of  plaintiffs  or  either  of 
them  from  performing  thcdr  several  duties  with- 
in the  scope  of  their  several  employments  or 
service;  and  from  preventing  or  attempting  to 
prevent  by  any  species  of  threat,  intimidation, 
force  or  fraud  or  violence  any  person  or  per- 
sons from  entering  the  employment  or  service 
of  plaintiffs  or  either  of  them;  and  from  pre- 
venting or  attempting  to  prevent  by  any  species 
of  threat,  taitimidation,  force  or  fraud  or  vio- 
lence, expostulation  or  entreaty,  patrons  or 
prospective  patrons  o(  plaintiffs  or  «ither  of 
them,  or  any  other  person  or  persons  from 
trading  with  or  transacting  business  with  plain- 
tiffs or  either  of  them  and  from  harassing  or 
annoyfaig  them  with  insults,  gibes  or  jeers  or 
language  importing  the  same  or  displaying  on 
their  person  or  aloft  placards  or  banners  or 
other  emblems  or  insignia  containing  covert  or 
open  or  other  threats  or  intimidatioDs  or  the 
like  to  the  annoyance  of  plaintiffs'  patrons  or 
prospective  patrons,  or  other  person  or  per- 
sons, while  going  about  their  business  to  or 
from  or  with  plaintiffs'  or  eadi  and  every  of 
them;  and  from  parading  in  front  of  or  congre- 
gating whether  singly  or  collectively,  in  the 
vicinity  of  the  entrance  to  or  at  or  near  the 
premises  of  the  plaintiffs  herein  and  each  and 
every  of  them,  as  follows,  to  wit,  •  •  •  for 
the  purpose  of  intimidating  or  threatening, 
whether  by  force  or  fraud  or  coercion  or  ex- 
postulation, plaintiffs'  employees  or  patrons  or 
prospective  patrons  or  any  other  person  or 
persons  from  trading  with  or  continuing  in  the 
employment  of,   or   seeking  employment  with 
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plaintiflS  or  eitlier  of  them;  and  from  engaginf 
in  what  ia  commonly  known  and  designated  as 
picketing,  or  eatablishing  and  maintaining  a 
picket  patrol  in  any  manner  whatever,  whether 
singly  or  collectively,  the  entrances  to  the  sev- 
eral premises  hereinbefore  described  of  the 
plaintiffs  herein  or  adjacent  thereto  or  in  the 
vicinity  thereof." 

Upon  the  return  day  of  the  order  to  show 
cause,  appellants  filed  affidavits  to  the  effect 
that  pickets  were  Instructed  to  and  did  walk 
at  least  10  feet  away  from  the  buildings 
wherein  the  business  of  respondents  was  con- 
ducted, and  that  they  were  instructed  to  and 
did  make  no  remarlu  except  In  an  ordinary 
tone  of  voice;  that  not  more  than  two  pick- 
ets were  so  engaged  at  any  one  time  and 
place;  and  that  for  the  most  part  the  pick- 
ets were  waitresses  belonging  to  appellants' 
organization.  The  affidavits  further  stated 
that  appellants  were  not  actuated  by  malice 
against  respondents,  and  that  the  picketing 
was  not  conducted  with  the  purpose  or  in- 
tent of  destroying  the  business  of  respond- 
ents, or  damaging  the  same,  but  was  conduct- 
ed for  the  sole  purpose  of  the  economic  bet- 
terment of  the  members  of  the  organization 
as  laborers  and  In  pursuance  and  furtherance 
of  the  purposes  of  the  strike;  that  the  means 
used  were  not  calculated  to  and  did  not  In- 
timidate any  person  or  persons  from  exer- 
cising their  own  free  will  as  to  patronizing 
or  not  patronizing  the  respondents'  place  of 
business. 

Questions  similar  to  those  here  for  review 
have  recently  been  considered  by  the  Su- 
preme Court  of  the  United  States  in  the 
cases  of  American  Steel  Foundries  t.  Tri- 
City  Central  Trades  Council  et  al.,  257  U.  S. 
— ,  42  Sup.  Ct  72,  66  L.  Ed.  103,  and  Truax 

V.  Corrlgan,  267  U.  S.  ,  42  Sup.  Ct  124, 

66  h.  Ed.  132.  In  the  latter  case  it  was  held 
that  a  statute  of  the  state  of  Arizona,  very 
similar  to  section  20  of  the  Clayton  Act,  38 
Stat  at  I*  738,  c  323,  U.  S.  Comp.  Stat  { 
1243d,  6  Fed.  Stat.  Anno.  (2d  Ed.)  p.  141,  was 
Invalid  as  obnoxious  both  to  the  due  process 
clause  and  the  equal  protection  clause  of  the 
Fourteenth  Amendment  to  the  federal  Con- 
stitution.   Idaho  has  no  such  statute. 

In  the  case  of  Keuffel  &  Esser  v.  Inter- 
national Association  of  Machinists  et  al.,  116 
AtL  9,  the  New  Jersey  Court  of  Errors  and 
Appeals  appears  to  have  assumed  that  the 
decision  of  the  Supreme  Court  in  the  Trl-City 
Case  was  of  controlling  authority  in  cases 
arising  in  the  state  conrte.    The  court  said: 

"Since  the  present  case  was  argued,  the  So- 
prem*  Conrt  of  the  United  States  has  decided 
the  general  principle  nnderlying  the  present 
facto  in  a  case  that  has  been  pending  for  sev- 
eral years,  since,  at  the  latest,  1916.  Tri-City 
Central  Trades  Council  et  al.  v.  American 
Steel  Foundries,  238  Fed.  72a  151  C.  C.  A. 
678;  American  Steel  Fonnd>-les  v.  Tri-City 
Central  Trades  Conncil  et  aL,  257  U.  S.  — ,  42 
Sup.  Ct  72,  66  li.  Ed.  — .  The  authority  of 
that  high  tribunal  is  of  such  weight  as  to  be 


practically  controlling  on  us  In  a  class  of  cases 
in  which  it  must  often,  and  may  always,  have 
the  full  force  of  a  binding  authority.  It  would 
be  unwise  in  us  to  assume  to  sit  in  review 
even  if  the  reasoning  of  the  opinion  did  not 
commend  itoelf  to  our  minds  as  in  fact  it  does." 

What  was  said  by  the  Supreme  Court  In 
the  case  of  Truax  v.  Corrlgan  as  to  the  equal 
protection  of  the  laws  can  have  no  bearing 
here,  since  our  statute  relating  to  injunctions 
contains  no  exceptions  as  to  any  classes  of 
persons,  but  applies  alike  to  all  persons  with- 
in the  Jurisdiction  of  the  conrte  of  this  state. 
With  reference  to  the  due  process  clause  of 
the  federal  Constitution,  the  court  said: 

"A  law  which  operates  to  make  lawful  such 
a  wrong  as  is  described  in  plaintiffs*  complaint 
deprives  the  owner  of  the  business  and  the 
premises  of  his  property  without  due  procesa, 
and  cannot  be  held  valid  under  the  Fourteenth 
Amendment. 

"The  opinion  of  the  state  Supreme  Conrt  in 
this  case,  if  taken  alone,  seems  to  show  that 
the  statate  granta  complete  immunity  from 
any  civil  or  criminal  action  to  the  defendanta, 
for  it  pronounces  their  acts  lawfuL" 

The  court  was  dealing  with  a  statute  en- 
acted by  the  Legislature  of  a  state.  Wheth- 
er It  was  intended  to  hold  that  a  like  limita- 
tion existe  as  to  the  power  of  a  state,  acting 
through  Ita  courts,  in  giving  effect  to  Its 
common  law,  is  not  clear.  Mr.  Justice 
Holmes,  In  his  dissenting  opinion,  alludes  to 
the  matter  as  follows. 

"J  cannot  understand  the  notion  that  It  would 
be  unconstitutional  to  authorize  boycotts  and 
the  like  in  aid  of  the  employees'  or  the  employ- 
ers' interest  by  statute  when  the  same  result 
has  been  reached  constitutionally  without  stat- 
ute by  courts  with  whom  I  agree." 

[1]  A  right  to  conduct  a  business  Is  prop- 
erty. Incident  to  this  property  right  Is  the 
good  will  of  the  business,  and  the  right  to 
appeal  to  the  public  for  patronage.  One 
may  conduct  his  business  in  hts  own  way, 
and  may  employ  whom  he  will  upon  sudb 
terms  as  may  be  agreed  upon,  and  may  dis- 
diarge  any  employee  at  will  unless  restrain- 
ed by  a  valid  contract  so  long  as  he  violates 
no  law.  These  righta  are  entitled  to  the  pro- 
tection of  the  law.  But  because  of  the  con- 
flicts which  sometimes  arise  between  abso- 
lute rlgbta,  the  law  does  not  afford  a  remedy 
for  every  interference  with  or  encroachment 
upon  rights  as  such. 

[2]  Those  who  labor  for  wages  have  cer- 
tain rlgbta  equally  unquestioned.  They  may 
contract  for  employment  on  whatever  terms 
they  see  fit  and,  unless  restrained  by  a  Mnd- 
ing  contract,  may  cease  employment  when 
they  please.  They  have  a  right  to  form 
unions  for  the  purpose  of  improving  tbtir 
economic  and  social  conditions,  or  to  refrain 
from  joining  such  unions  if  they  choose. 
They  have  a  right  to  strike  in  concert  when 
the  object  of  the  strike  is  for  their  coUectiT* 
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benefit  They  have  a  right  to  acquaint  the 
pobllc  with  the  fact  of  Its  existence  and  the 
causes  thereof,  and  appeal  for  sympathetic 
aid  by  a  request  to  withhold  patronage. 
Troax  T.  Corrigan,  supra. 

It  is  dear  that  any  resort  to  the  primary 
boycott,  if  In  any  degree  successful,  will  re- 
sult In  damage  to  the  business  of  the  person 
boycotted;  but,  where  It  is  lawfully  con- 
ducted, this  is  one  of  the  inconveniences  for 
which  the  law  does  not  afTord  a  remedy. 

[S]  A  combination  to  strike  for  the  purpose 
of  accomplishing  an  object  which  is  not  re- 
garded as  lawful,  or  the  use  of  illegal  means 
in  aid  of  a  lawful  strike,  are  wrongs  for 
which  the  law  affords  a  remedy.  Duplex 
Printing  Press  C!o.  v.  Deerlng  et  al.,  264  U. 
S.  443,  41  Sup.  Ct  172,  65  L.  Ed.  349,  16  A.  L. 
R.  196. 

[4,  t]  In  the  case  at  bar,  no  question  Is 
raised  as  to  the  legalfty  of  the  object  for 
which  the  strike  was  called.  The  question 
we  must  decide  relates  entirely  to  the  le- 
gality of  the  means  employed  in  aid  thereof. 
Speaking  generally,  the  means  employed 
must  be  free  from  falsehood,  libel,  or  defa- 
mation, and  from  physical  violence,  coercion, 
or  mwal  intimidation. 

"The  persoasion  that  the  law  permits  in 
these  circumstances  is  such  as  appeals  to  the 
judgment,  reason  or  sentiment,  and  leaves  the 
mind  free  to  act  of  its  own  volition.  Where 
there  is  no  such  freedom  of  action,  more  than 
mere  persuasion  has  been  exercised,  and  it 
amounts  to  duress,  intimidation,  coercion,  or 
other  like  influence."  McMicbael  v.  Atlanta 
Envelope  Co.,  151  Oa.  776,  106  S.  E.  226. 

In  challenging  the  legality  of  the  meank 
used  in  this  case,  respondents  call  attention 
to  the  language  employed  by  appellant  and 
their  representatives  in  appealing  to  the  pub- 
lic, and  also  to  the  stationing  of  pickets  in 
front  of  their  respective  places  of  business. 

[II  Confining  our  attention  first  to  the  lan- 
guage used :  We  do  not  think  the  right  of 
free  speech  guaranteed  by  section  9,  art.  1, 
of  our  Constitution,  is  directly  involved.  We 
are  concerned  only  with  the  abuse  of  the 
freedom  of  speech.  The  law  accords  the 
remedy  of  injunction  In  this  dass  of  cases 
(mly  because  of  the  inadequacy  of  the  ordi- 
nary remedies  at  law. 

[7]  We  think  it  Is  dear  that  the  words, 
'This  house  Is  unfair  to  organized  labor," 
printed  upon  a  placard,  are  permissible.  The 
expression,  "unfair  to  organized  labor,"  la  a 
term  well  understood  and  is  thus  defined  in 
Parkinson  v.  Building  Trades  Council,  154 
CaL  581.  98  Pac.  1027,  21  L.  R.  A.  (N.  S.) 
SSO,  16  Ann.  Cas.  1165: 

"In  reference  to  the  word  'unfair,'  It  clearly 
«{q>ears  that  as  employed  by  the  defendants  and 
^iboT  organizations  generally,  it  has  a  techni- 
ea]  meaning  well  understood  by  the  plaintiff  and 
by  an  the  persons  to  whom  the  council  sent  no- 
tieet  that  the  plaintiff  bad  been  declared  on- 
t%ir.  Such  dedaration  means,  and  in  this  in- 


stance was  understood  by  all  parties  con- 
cerned to  mean,  not  that  the  plaintiff  had  been 
guilty  of  any  fraud,  breach  of  faith,  or  dishon- 
orable conduct,  but  only  that  it  had  refused 
to  comply  with  the  conditions  upon  which  un- 
ion men  would  consent  to  remain  in  its  em- 
ploy or  handle  material  supplied  by  it." 

See,  also,  Greenfield  v.  Central  LAbor  Coun- 
cil (Or.)  192  Pac.  783;  Empire  Theater  Co.  v. 
Cloke,  53  Mont.  183,  163  Pac.  107,' L.  R.  A. 
1917E,  383. 

Neither  do  we  think  legitimate  objection 
can  be  made  to  the  words:  "This  house  Is 
unfair  to  organized  labor.  Why  patronize 
an  unfair  house !  Why  not  patronize  a  house 
with  organized  labor!"  The  expression, 
"This  house  is  unfair  to  organized  labor. 
Why  not  patronize  a  union  house !  6o  where 
they  have  all  white  help,"  is  legitimate,  or 
not,  according  to  the  truthfulness  or  falsity 
of  the  implication  that  the  house  Is  employ- 
ing other  than  white  help.  The  expression, 
"This  beanery  la  on  the  bum,"  cannot  be  up- 
held. Although  it  may  not  have  been  Intend- 
ed seriously,  it  carried  with  It  an  implication 
of  deterioration  of  service  and  Is  not  permis- 
sible. The  expression,  "Why  not  patronize 
a  union  house  and  you  won't  have  to  turn 
your  back  to  the  public  and  you  will  not  be 
ashamed,'  is  not  permissible,  because  this 
evidently  was  intended  to  cause  moral  In- 
timidation upon  the  patrons  of  the  place 
and  doubtless  with  many  people  would  have 
that  effect.  Neither  do  we  think^  Justifiable 
the  expression,  "This  house  Is  unfair  and 
will  be  unfair  to  you."  This  was  addressed  to 
the  patrons  of  the  restaurants,  and,  when  ad- 
dressed to  the  public  generally,  carried  an 
implication  of  dishonesty  or  lack  of  integrity. 

[I,  I]  The  most  Important  question  for  con- 
sideration in  this  case  arises  out  of  the  ac- 
tion of  the  trial  court  in  enjoining  the  sta- 
tioning of  pickets  In  front  of  and  near  to  the 
respective  places  of  business  of  respondents. 
It  is  a  case  of  first  impression  in  this  state. 

It  is  claimed  by  respondents  that  the  pldc- 
ets  were  guilty  of  trespassing  upon  their 
property;  that,  although  the  streets  have 
be&a  dedicated  to  the  use  of  the  public,  the 
title  In  front  of  their  property  to  the  center 
of  the  street  Is  vested  in  the  owner,  and  the 
dedication  Is  only  to  the  usual  and  customary 
user  by  the  public.  We  are  of  the  opinion, 
however,  that  the  lawfulness  of  the  use  of 
the  streets  by  aiH>ollant8  must  be  determined 
solely  by  considerations  other  than  those 
growing  out  of  the  ownership  of  the  servient 
estate.  The  pickets  constitute  a 'portion  of 
the  public  for  whose  use  the  streets  were 
dedicated.  The  owner  cannot  object  to  an  un- 
lawful use  on  their  part  because  of  his  own- 
ership of  the  soil,  for  by  the  very  act  of  ded- 
ication he  has  divested  himself  of  that  right. 
He  must  have  some  other  basis  for  bis  ob- 
jection, such,  for  Instance,  as  the  creation  of 
a  private  or  public  nuisance.  The  spedal 
rights  of  free  access  and  egress  enjoyed  by 
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tbe  owner  of  abutting  laroperty  reat  upon  a 
different  tMBis. 

Our  attention  has  beoi  called  to  the  case 
of  Campbell  r.  Motion  Picture  Machine  Op- 
erators Union  (Minn.)  186  N.  W.  781.  In  that 
case  It  was  h^  that  a  combination  to  boy- 
cott a  motion  picture  theater  is  one  In  re- 
straint of  trade,  and  forbidden  by  tbe  terms 
of  the  anti-trust  statute  of  Minnesota  (sec- 
tion 8973,  Gen.  Stats.  1913).  There  are  both 
statutory  and  constitutional  proyisions  some- 
what similar  in  this  state.  C.  S.  iS  2531  and 
8512;  Const  S  18,  art.  11.  We  are  of  the 
opinion,  however,  that  this  case  does  not  fall 
within  the  purview  of  those  statutory  and 
constitutional  provisions.  The  purpose  of 
appellants  was,  not  to  fix  the  price,  or  reg- 
ulate the  production  of  any  article  of  trade 
or  commerce,  but  to  better  their  own  ec- 
onomic condition.  Labor  is  not  a  commodity, 
or  an  article  of  commerce  within  the  mean- 
ing of  our  Constitution  and  statutes.  The 
anti-trust  statute  of  the  state  of  Texas  re- 
ferred to  in  Webb  v.  Cooks',  Walters'  and 
Waitresses'  Union  No.  748  (Tex,  Civ.  App.) 
200  S.  W.  465,  is  materially  different. 

On  b^alf  of  appellants,  it  is  urged  that 
having  a  right  to  acquaint  the  public  with 
the  facts  concerning  the  strike,  ond  to  ap- 
peal for  sympathetic  aid,  they  should  be  per- 
mitted to  make  use  of  this  right  In  tbe  most 
effective  manner,  by  bringing  tbe  knowledge 
of  their  dispute  with  respondents  to  the  no- 
tice of  intending  patrons;  that  they  should 
be  permitted  to  go  where  the  paeons  are 
most  likely  to  be;  and  that  they  are  there- 
fore within  their  rights  so  long  as  they  are 
peaceable  and  their  conduct  Is  not  unseemly 
and  so  long  as  they  do  not  obstruct  the  en- 
trance to  or  egress  from  the  business  houses 
of  respondents.  There  Is  much  force  in  this 
position.  But  in  our  opinion  it  is  overcome 
by  the  fact  that  the  act  of  stationing  pickets 
In  front  of  places  of  business  of  respondents 
Inevitably  leads  to  results  directly  opposite 
to  appellants'  intentions  and  protestations. 

It  is  said  that  the  term  "peaceful  picketing" 
involves  a  contradiction  in  terms;  that  the 
word  "picket"  carries  with  It  a  sinister  im- 
plication and  is  selected  from  the  nomencla- 
ture of  war.  Truax  v.  Corrlgan,  supra.  Ac- 
cordingly, In  the  case  of  American  Steel 
Foundries  v.  Tri-Clty  C.  T.  Council,  supra, 
it  was  held  that,  while  picketing  should  be 
enjoined  eo  nomine,  the  defendants  in  that 
case  would  be  entitled  to  station,  at  each 
point  of  Ingress  or  egress  from  the  company's 
works,  one  "missionary."  We  are  concerned 
with  facts  rather  than  names. 

In  the  case  of  Pierce  v.  Stablemen's  Union, 
Local  No.  8760,  156  Cal.  70,  103  Pac.  824,  It 
Is  said: 

"Tbe  inconvenience  which  the  public  may 
suffer  by  reason  of  a  boycott  lawfully  con- 
ducted Is  In  no  sense  a  lefrnl  injary.  But  the 
public's  rights  are  Invaded  the  moment  the 
means  employed  are  suoh  as  are  calculated 
to,  and  natundly  do,  incite  to  crowds,  rlota,  and 


distnrbances  of  the  peace.  A  picket,  in  Ita 
very  nature,  tends  to  accomplish,  and  is  de- 
signed to  accomplish,  these  very  things.  It 
tends  to,  and  is  designed  by  physical  intimida- 
tion to,  deter  other  men  from  seeking  employ- 
ment in  the  places  vacated  by  the  strikers.  It 
tends,  and  is  designed,  to  drive  business  away 
from  the  l>oycotted  place,  not  by  the  legitimate 
methods  of  persuasion,  but  by  the  illegitimate 
means  of  physical  intimidation  and  fear. 
Crowds  naturally  collect;  disturbances  of  the 
peace  are  always  imminent  and  of  frequent  oc- 
currence. Many  peaceful  citizens,  men  and  wo- 
men, are  always  deterred  by  physical  trepida- 
tion from  entering  places  of  business  so  under  a 
boycott  patrol.  •  •  •  We  think  it  plafai  that 
the  yery  end  to  be  attained  by  picketing,  how- 
ever artful  may  be  the  means  to  accomplish 
that  end,  is  the  injury  of  the  boycotted  busi- 
ness through  physical  molestation  and  physical 
fear,  caused  to  the  employer,  to  those  whom 
he  may  have  employed,  or  who  may  seek  em- 
ployment from  him,  and  to  the  general  public." 

Where  the  principal  purpose  of  picketing 
is  to  appeal  to  the  intending  patrons,  con- 
sisting of  men,  women,  and  children,  of  a 
business  house,  such  as  a  restaurant,  we 
think  the  following  from  the  opinion  in  tbe 
case  of  Local  Union  No.  313  v.  Stathakis,  135 
Ark.  86,  205  S.  W.  450,  «  A.  L^  B.  894,  is 
worthy  of  consideration: 

"And  can  there  be  any  real  question  as  to 
the  meaning  of  the  presence  of  the  pickets? 
Were  they  not  doing  something  more  than  giv- 
ing notice  to  the  public  that  they  had  an  un- 
decided issue  with  the  business  which  they 
were  picketing?  Were  they  not  saying,  even 
though  it  was  silently  said:  'See  what  we  are 
doing  to  this  man,  because  he  has  incurred  our 
displeasure !  Beware  a  similar  fate !'  And  was 
it  not  necessarily  true  that  many  people  who 
had  no  knowledge  or  opinion  in  regard  to  tbe 
existing  controyersy,  and  who  felt  no  Interest 
in  the  terms  of  its  final  settlement,  were  de- 
terred from  according  the  patronage  which 
might  otherwise  have  been  given  appellee,  sim- 
ply because  there  was  a  controversy  in  which 
they  did  not  desire  to  even  appear  to  be  par- 
ties?" 

In  view  of  the  thought  suggested  by  this 
quotation,  added  emphasis  is  placed  upon  the 
allegation  of  the  complaint  that  prospective 
patrons  of  the  respondents  were  deterred  by 
intimidation  from  entering  respondrats'  plac- 
es of  business. 

[10]  We  confine  our  decision  to  the  facts 
presented  by  the  case  at  bar.  We  are  not 
dealing  in  this  case  with  questions  which 
might  arise  in  a  case  where  a  manufactur- 
ing or  other  plant,  having  no  direct  dealings 
with  the  general  public.  Is  Involved,  nor  with 
any  question  relating  to  a  secondary  boycott. 
We  conclude  that  the  stationing  of  pickets 
In  front  of  or  near  to  respondents'  places  of 
business  In  this  case  was  necessarily  intimi- 
dating In  character,  and  was  properly  en- 
joined. This  does  not  mean,  however  that 
appellants  are  to  be  debarred  from  the  ns<« 
of  tbe  streets  generally,  or  from  displaying 
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trotlifnl  plaearda  and  bannera,  or  nsliiK  oth- 
er legitimate  means  of  aiH;ieallng  for  support. 

Refereace  to  the  notes  found  In  6  A.  L.  R. 
909.  and  16  A.  U  R.  230,  wUI  direct  those  In- 
terested to  many  of  the  authorities  dealing 
with  the  mattttv  herein  dlscossed. 

We  come  now  to  the  terms  of  the  injonc- 
tlon  Issued  by  the  trial  court  In  view  of 
the  foregolnc  dlscosslon,  and  the  facts  dls- 
doaed  by  the  record,  the  Injunction  was 
broader  ttian  Is  justified.  There  was  na 
occasion  to  enjoin  the  use  of  force  or  tIo- 
lence,  since  none  had  been  nsed  or  was  threat- 
ened. The  Injnnction  sboold  not  require  the 
appdlants  to  absolutely  desist  or  refrain 
front  in  any  manner  Interfering  with  the 
business  of  respondents.  Ndther  should  it 
Include  evoy  species  of  expostulation  or  «)- 
treaty. 

The  case  Is  remanded,  with  directions  to 
modify  the  Injnnction  so  as  to  accord  wlQi 
the  Tlews  herein  expressed.  No  costs  award- 
ed. 

BUDGE,  McC^RTHT,  HVNN,  and  LBB, 
JJ.,  concur. 


I3S  Idaho,  S33) 

MEDLINQ  St  aL  V.  SEAWELI^     (No.  3627.) 

(Supreme   (Tonrt  of  Idaho.     April   11,   1922. 
Rehearing  Denied  May  27,  1922.) 

1.  AoMrt  aid  •atlsfaetios  4»2S(2)— Cosh 
plaint  mast  state  that  offeree  agreed  to  ao- 
eapt  payment  In  fall. 

In  order  to  constitute  a  statement  of  a 
cause  of  action  on  an  accord,  the  complaint 
mast  state  that  the  oITeree  agreed  to  accept  aa 
payment  in  full  the  amount  wlilch  the  offeror 
agreed  to  pay. 

2.  PiMdIng  «=>433(S)--Defactlv«  allegatlos  of 
good  eausa  of  action  oared  by  Jsdgmaat  la 
abaeaea  of  daaiarrar. 

A  defectiTe  allegation  of  a  good  cause  of 
action,  in  the  absence  of  a  demnrrer,  is  cored 
by  judgment 

3.  interest  4=»l9(i)— On  a  claim  for  unliqui- 
dated damages  not  susceptible  of  ascertaln- 
naat  by  oamputation,  Intorett  will  not  be 
allowed  prior  to  Judament. 

Where  a  claim  is  for  unliquidated  damages, 
Che  amount  of  wliich  Is  not  sasceptible  of  as- 
eartaizment  by  computation  or  by  reference  to 
aoarket  ▼aloes,  interest  will  not  be  allowed 
prior  to  Judgment 

Aiveal  from  District  Court,  Payette  Caan- 
ty;   B.  S.  Varian,  Judge. 

Action  by  X  C.  Medling  and  another 
aealnst  Lester  C.  Seawell  for  breach  of  con- 
tract. Judgment  for  plaintiffs,  and  the  de- 
fendant appeals.    Modifled  and  afilrmed. 

O.  M.  Van  Dnyn,  of  San  Francisco,  (3al., 
aiMl  Frank  T.  Wyman,  of  Boise,  for  appel- 
lant 
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James  S.  Bogart  and  Harry  U  Fisher,  both 
of  Boise,  for  respondents. 

McCarthy,  J.  Paragraph  1  of  respond- 
ents' complaint  Is  as  follows: 

"That  on  the  2lBt  day  of  Aagust  1917,  the 
plaintiffs  entered  into  a  contract  by  and  with 
the  said  Lester  C.  Seawell,  defendant  under 
and  in  pnrsnance  of  wliich  said  defendant  in 
consideration  of  payments  therein  mentioned 
to  be  made  by  plaintiffs,  said  defendant  sold 
and  agreed  to  deliver  to  plaintiff  certain  ewe 
sheep  and  to  turn  over  to  plaintiff  as  part  of 
the  consideration  therein  stipulated,  certain 
range  or  permits  to  range  sheep  in  the  Payette 
National  Forest  of  Idaho,  which  range  rights 
or  permits  the  said  defendant  represented  to 
plaintiffs  that  he  owned  and  would  deliver 
same  together  with  tiie  said  ewe  sheep  between 
the  1st  and  16th  day  of  October,  1917,  a  copy 
of  which  contract  marked  'Bxliibit  A'  is  hereto 
annexed  and  made  a  part  hereof." 

The  second  paragraph  alleges  that  re- 
spondents paid  the  amount  called  for  by  the 
contract,  and  appellant  deUvered  the  sheep; 
that  respondents  demanded  of  appellant  that 
he  turn  over  to  them  the  range  or  permits 
contracted  for.  Paragraph  8  reads  as  fol- 
lows: 

"That  at  the  time  of  the  delivery  of  said 
sheep  and  the  payment  in  full  pursuant  to  said 
contract  on  or  about  Octol>er  12,  1917,  defend- 
ant assured  plaintiffs  that  said  range  rights 
or  permits  would  be  duly  turned  over  to  plain- 
tiffs, that  thereafter  in  the  spring  of  1919, 
defendant  informed  plaintiffs  that  he  was  un- 
able to  fulfill  his  contract  and  turn  over  to 
plaintiffs  said  range  rights,  or  permits  and 
agreed  to  reimbarse  and  return  to  plaintiffs 
the  sum  of  $6,000,  which  defendant  agreed  was 
the  value  of  said  range  right  or  permit;  that 
said  sum  of  $6tO(X)  la  the  reasonable  vslne  of 
said  range  right  or  permit;  that  plaintiffs  de- 
manded of  defendant  that  said  defendant  pay 
to  plaintiffs  said  sum  of  $6,000,  which  defend- 
ant has  agreed  and  several  times  promised  to 
pay;  that  notwithstanding  said  demands  on  the 
part  of  plaintiffs  and  the  promises  on  the  part 
of  the  defendant  said  defendant  has  failed 
and  refused,  and  still  fails  and  refuses,  to  pay 
to  said  plaintiffs  said  sum  of  |6,000." 

The  case  was  tried  to  the  eonrt  wlthont  a 
Jury.    The  court  found: 

"That  on  or  about  the  21st  day  of  August 
1917,  the  plaintiffs  and  defendant  entered  into 
a  written  contract  at  Boise,  Idaho,  for  the  sale 
and  purchase  of  certain  ewe  sheep  and  forest 
range  rights  or  permits,  said  contract  reciting 
sale  of  "7,400  ewea,  the  Hunt  ewes,  6,000  to  be 
yearlings,  ones,  twos,  threes,  and  fours,  and 
the  balance  to  be  full  mouth  ewes,  course  wool 
ewes  at  $16.50,  fine  wool  ewes  at  $16.00  and 
Hunt  to  turn  range  to  Cummins  and  Medlings 
order.* 

"The  contract  further  acknowledged  the  re- 
ceipt of  the  sum  of  $11,(X)0  as  part  payment  of 
the  above-mentioned  live  stock  and  that  the 
time  and  place  of  delivery  was  on  or  before 
October  16,  1917,  at  (Cascade. 
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"ifS)  That  on  or  about  the  6th  day  of  Octo- 
ber, 1917,  defendant  delivered  to  and  plaintiffs 
accepted  certain  ewe  sheep  at  Cascade,  Idaho, 
in  pursuance  of  the  conditions  of  said  written 
contract,  and  settled  with  and  paid  the  defend- 
ant in  full  and  balance  due  on  said  contract 
on  or  about  October  12,  1917,  and  demanded  of 
defendant  that  he  turn  over  to  plaintiffs  the 
forest  reserve  right  or  permit,  which  said  de- 
fendant at  the  time  agreed  to  do. 

"(3)  That  said  range  right  or  permit  at  the 
time  of  signing  the  contract  and  at  the  time 
of  the  delivery  of  said  sheep  was  of  a  reason- 
able value  of  $6,000,  that  said  $6,000  was  the 
agreed  value  of  said  range  rights  or  permit  be- 
tween said  parties,  and  was  part  of  the  con- 
sideration paid  by  plaintiffs  to  defendant,  and 
included  in  the  price  of  the  sheep  contracted 
and  paid  for  by  plaintiffs  to  defendant. 

"(4)  That  defendant  on  January  9,  1919,  in- 
formed plaintiffs  that  he  was  unable  to  deliver 
the  range  right  or  permit  called  for  in  said 
written  contract,  and  agreed  to  reimburse  and 
return  to  plaintiffs  the  said  sum  of  $6,000,  the 
value  of  said  range  right  or  permit. 

"(6)  That  plaintiff  several  times  demfinded 
of  defendant  before  the  commencement  of  this 
action  that  he  turn  over  to  plaintiffs  said  range 
rights  or  permit,  or  in  lieu  thereof  refund  to 
or  reimburse  plaintiffs  in  the  sum  of  $6,000, 
and  that  said  defendant  did  promise  and  agree 
to  pay  to  said  plaintiffs  said  sum  of  $6,000." 

Jndgmoit  was  rendered  for  respondoita 
and  against  appellant  In  the  sum  of  $6,000, 
with  7  per  cent.  Interest  from  October  12, 
1917,  amounting  to  $980. 

[1]  The  principal  point  urged  by  appellant 
la  that  the  complaint  does  not  state  fi  cause 
of  action.  He  contends  that  the  only  cause 
of  action  set  forth  In  the  comidaint  Is  on  an 
accord.  He  further  contends  that  it  does 
not  state  such  a  cause  of  action,  because  It 
alleges  that  appellant  agreed  that  $6,000  was 
the  value  of  the  range  rights  or  permits,  and 
agreed  to  return  to  respondents  the  sum  of 
$6,000,  but  does  not  allege  that  respondents 
agreed  that  $6,000  was  the  Talue  or  agreed 
to  accept  It  The  latter  contention  is  sound. 
Because  of  failure  to  plead  that  respondents 
agreed  to  'accept  $6,000  as  the  value  of  the 
range  rights  or  permits,  the  complaint  fails 
to  state  a  valid  cause  of  action  on  an  accord. 
3  WilUston  on  Contracts,  {  1838,  p.  3160. 
Unlesa  the  complaint  states  some  other 
cause  of  fiction,  the  Judgment  must  be  re- 
versed. 

▲t  the  boginning  of  the  trial,  in  response  to 
a  motion  to  ^ect,  respondents'  counsel  stated 
that  they  sued  upon  the  original  contract  as 
modified.  The  court  doiied  the  motion  say- 
ing: 

"The  complaint  seems  to  state  a  cause  of 
action  based  on  an  oral  modification  of  the 
contract." 

We  are  not  bound  by  the  theory  announced 
by  connsd  and  the  court  at  the  trial  of  the 
case  unless  the  adoption  of  that  theory 
caused  the  trial  to  take  such  a  course  that 


the  sustaining  of  the  Judgment  upon  any 
other  theory  would  work  an  Injustice. 

[2]  The  complaint  states  in  the  first  para- 
graph that  res];>ondent8  and  appellant  en- 
tered into  a  contract  for  the  purchase  and 
sale  of  certain  sheep,  forest  range  rights, 
and  permits  in  consideration  of  certain  pay- 
ments to  be  made  by  respondents.  In  para- 
graph 3  it  alleges  that  appellant  informed 
respondents  that  he  was  unable  to  turn  over 
to  than  the  range  rights  or  permits,  and 
that  $6,000  is  the  reasonable  value  of  them. 
To  this  complaint  no  demurrer  or  motion 
was  Interposed.  In  the  brief,  after  suggest- 
ing that  the  complaint  sets  out  sufficient 
facts  to  constitute  a  good  cause  of  action 
for  money  had  and  received,  respondents 
definitely  take  the  position  that  the  cause 
of  action  is  one  for  damages  for  breach  of 
contract.  Such  a  cause  of  action  is  not 
well  stated  in  the  complaint  In  the  6rst 
place,  the  complaint  does  not  directly  allege 
that  appellant  did  not  turn  over  the  ran^ 
rights  or  permlta  This  is  indirectly  stated, 
however.  In  the  allegation  that  appellant 
informed  respondents  that  he  was  unable  to 
turn  them  over.  The  complaint  does  not  al- 
lege what  was  the  reasonable  value  of  the 
forest  range  righits  and  permits  at  the  time 
of  the  alleged  breach  of  the  contract,  but 
says  that  their  value  is  $6,000  at  the  time  of 
bringing  the  suit  Appellant  contends  that 
this  is  f&tal  to  the  cause  of  action  viewed 
as  one  for  breach  of  contract 

"A  pleading  should  be  more  liberally  con- 
strued after  judgment,  especially  when  the 
point  is  first  raised  in  the  appellate  court. 
than  on  demurrer  or  motion  before  trial." 
Boggs  V.  Seawell,  34  Idaho,  — ,  205  Pac.  262. 

"Where  a  complaint  is  attacked  after  a 
Judgment  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action, 'every  reasonable  intendment  is  indulged 
in  favor  of  the  sufficiency  of  the  complaint, 
and  all  inferences  of  fact  which  may  be  drawn 
from  the  facts  alleged  must  be  deemed,  within 
reasonable  limits,  to  be  alleged  in  order  to  sus- 
tain the  judgment"  Newport  Water  Co.  v. 
Kellogg,  81  Idaho,  674,  174  Pac.  602. 

The  Mode,  Ltd.,  v.  Myers,  80  Idaho,  159, 
164  Pac.  91.  Applying  this  rule,  we  conclude 
that  the  complaint  contains  a  statement  of  a 
cause  of  action  for  breach  of  a  contract  to 
deliver  the  forest  range  rights  and  permits, 
sufficient  to  support  the  Judgment  Tlie  find- 
ings of  the  court  are  sufficient  to  sustain 
the  Judgment  upon  this  theory,  and,  wliile 
there  is  a  conflict  the  evidence  is  sufficient 
to  support  the  findings.  Sustaining  Oie 
Judgment  on  this  theory  does  not  work  any 
injustice.  Appellant  contends  that  there  is 
no  evidence  as  to  the  reasonable  value  of 
the  range  rights.  He  testified  that  he  told 
Medling,  one  of  the  respondents,  that  if  a 
person  got  a  range  of  that  kind  it  was  worth 
$6,000,  and  also  told  him  ttiat  if  he  did  not 
want  to  take  the  range  he  would  Imodc  off 
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98,00a  Tbls  testimony  Its^  makes  oat  a 
prima  fade  case  that  tbe  range  was  reason- 
ably wortb  $6,000. 

[1]  Appellant  also  complains  because  the 
court  allowed  interest  from  October  12,  1917, 
in  the  amount  of  $980,  tbat  being  the  date 
on  which  It  found  respondents  demanded 
of  appellant  that  he  turn  over  the  range  to 
them.  As  above  pointed  out,  the  action  can 
stand  only  as  one  for  damages  for  breach  of 
the  original  contract;  the  measure  of  dam- 
ages being  the  reasonable  value  of  the  range 
rights. 


"Where  a  dalm  is  for' unliquidated  damages, 
the  amount  of  which  is  not  susceptible  of  as- 
certainment by  computation  or  by  reference 
to  market  values,  interest  wQl  not  be  allowed 
prior  to  judgment."  Storey  &  Pawcett  v.  Nam- 
pa,  etc.,  Irr.  Dist,  82  Idaho,  71S,  187  Pac.  ©46; 
Barrett  v.  No.  Pac  Ry.  Co.,  29  Idaho,  139, 
187  Pac.  1016;  Austin  v.  Brown  Bros.  Co.,  80 
Idaho,  167,  164  Pac.  96;  Graham  v.  Brown 
Bros.  Co.,  30  Idaho,  661,  168  Pac.  9. 

The  reasonable  value  of  the  range  was  not 
susc^tible  of  ascertainment  by  computation. 
It  does  not  appear  from  the  record  that  it 
was  ascertainable  by  reference  to  market 
values.  It  could  be  established  only  by  evi- 
dence in  court  or  by  an  accord  between  the 
parties.  We  conclude  that  it  was  error  to 
allow  interest  before  Judgment 

We  have  examined  appellant's  other  sped- 
flcations  of  error,  and  find  nothing  in  them 
calling  for  a  reversal  of  the  judgment. 

As  appellant  was  forced  to  take  this  ap- 
peal to  obtain  a  correction  of  the  judgment 
as  to  the  interest,  he  is  entitled  to  his  costs. 
Tbe  judgment  is  modified  by  striking  out 
the  amount  of  the  interest  allowed  before 
judgntent,  or  $980.  As  so  modified,  it  is 
affirmed,  with  costs  to  appellant. 

RICE,  a  J„  and  BUDGE  and  LBB,  JJ., 
concur. 

(SO  Utah.  173)  ■=<=» 

la  re  ROMNEY'S  ESTATE.    (No.  3736.) 

(Sapreme  Court  of  Utah.     April  4,  1922. 

Rehearing  Denied  May  24,  1922.) 

I.  Taxatloa  ®=3866— Stock  Indorsed  to  the  oor- 

^ratioa  organized  by  stockholder  held  sab- 

jact  ta  iRheritanoe  tax. 
Where  a  father  organized  a  corporation, 
transferred  his  real  estate  to  the  corporation 
in  payment  of  the  stock,  divided  most  of  this 
stock  among  his  children,  and  at  the  same  time 
indorsed  certificates  of  stock  in  other  corpora- 
tions to  the  corporation  organized,  remained 
the  owner  of  record  of  the  stock  indorsed,  re- 
ceived the  dividends  thereon,  and  thereafter 
transferred  some  of  the  indorsed  stock  to  oth- 
ers without  the  consent  of  the  corporation  or- 
ganized by  him,  on  the  death  of  the  father  the 
indorsed  stock  was  subject  to  the  inheritance 
tax  under  Comp.  Ijbws  1917,  {  3185,  as  amend- 
ed hy  Laws  1910,  &  64,  {  1;  the  enjoyment  and 
benefidal  interest  of  the  indorsed  stock  having 
remained  in  the  father  during  his  lifetime. 
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2.  Corporations  «=>ISS(I)  —Term  "dlvldaml'' 
MlRsd. 

The  term  "dividend,"  as  applied  to  corpora- 
tions in  a  legal  sense  and  as  generally  under- 
stood in  common  usage,  means  earnings  or 
profits  which  are  distributed  in  proportion  to 
the  shares  of  stock  in  the  corporation  owned 
by  the  several  stockholders. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Divi- 
dend.] 


3.  Taxation  «9866  — Where  a  father,  daugh. 
tar's  sole  heir,  assigned  Interest  In  daughter's 
estats,  without  consideration,  before  prop- 
erty was  reduced  to  possession,  the  property 
was  net  subject  to  Inheritance  tax  upon  fa- 
ther's death  within  three  years. 

Where  a  father,  who  was  daughter's  sole 
heir,  as/signed  all  his  right,  title,  and  mterest 
in  and  to  tbe  daughter's  estate  to  a  son,  with- 
out consideration,  pursuant  to  a  request  made 
by  the  daughter  prior  to  her  death,  and  which 
property  was  never  reduced  to  possession  by 
the  father,  and  title  to  which  had  never  been 
confirmed  in  him  by  a  decree  of  court,  and  no 
administrator  had'  been  appointed  in  tbe  daugh- 
ter's estate  prior  to  the  assignment  of  proper- 
ty, the  property  was  not  subject  to  an  inherit- 
ance tax  on  the  father's  death  as  a  part  of  his 
estate;  the  property  at  no  time  having  been  a 
part  ot  the  father's  estate. 

4.  Taxation  «=»893— Stock  transfsrred  to  oor- 
poration  and  distributed  to  stockholders  as 
dividends  not  subject  to  Inheritance  tax  In  ac- 
tion to  which  stockholders  were  not  parties. 

'Where  a  father  organized  a  corporation  and 
distributed  most  of  the  stock  between  his  chil- 
dren, and  assigned  stock  of  other  corporations 
to  the  corporation  so  organized,  which  was  sub- 
sequently distributed  to  the  children  in  the  form 
of  dividends,  the  stock  so  distributed  could  not 
be  declared  subject  to  inheritance  tax  upon  the 
father's  death,  where  the  diildren  were  not 
parties  to  the  proceeding. 

On  Application  for  Rehearing. 

5.  Appeal  and  error  «=>748(2)— Suppianental 
asslgnmsnt  of  error,  made  under  order  of 
court  on  seasonable  application,  considered. 

'Where  original  assignment  of  error,  com- 
plaining of  the  insuffidency  of  the  evidence,  did 
not  comply  with  Supreme  Court  rule  No.  26 
(196  Pac.  ix)  because  of  failure  to  specify 
wherein  the  evidence  was  insnffident  to  sup- 
port the  findings,  a  supplemental  assignment 
of  error,  filed  under  order  of  a  Justice  of  the 
court  made  on  seasonable  application,  in  the 
absence  of  a  showing  of  prejudice  to  the  re- 
spondent, will  be  considered.! 

Appeal  from  District  Court,  Salt  Lake 
Ck>unty ;  O.  A.  IversMi,  Judge. 

In  the  matter  at  the  estate  of  George  Rom- 
ney,  deceased,  <m  petition  of  William  D.  Sut- 
ton, as  State  Treasurer,  for  an  order  citing 
the  George  Romney  &  Sous  Company  and 
William' S.  Romney,  as  administrator  of  the 
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estate  of  Jane  Agnes  Btnnney,  deceased,  to 
show  cause  why  an  Inheritance  tax  should 
not  be  paid  by  eadi  on  certain  property  al- 
leged to  have  beoi  transferred  to  thesa  by 
the  deceased,  Gieorge  Bomney.  Judgment 
dismissing  petition,  and  petitioner  appeals. 
Affirmed  in  part,  and  reversed  and  remanded 
in  pert 

H.  H.  Cluff,  Atty.  Gen.,  and  L.  A.  Miner, 
Asst.  Atty.  Gen.,  for  appellant. 

Stewart,  Stewart  &  Alexander  and  L.  B. 
Cluff,  all  of  Salt  lAke  City,  for  reepondenta 

GIDEON.  J.  William  D.  Sutton,  as  State 
Treasurer,  filed  petition  in  the  ivobate  pro- 
ceedings in  the  estate  of  George  Romney,  de- 
ceased, late  of  Salt  Lake  county,  praying  for 
an  order  citing  the  respondents,  George  Rom- 
ney ft  Sons  Company  and  WlUiam  S.  Romney 
as  the  administrator  of  the  estate  of  Jane 
Agnes  Romney,  deceased,  to  show  cause  be- 
fore the  court  why  an  inheritance  tax  should 
not  be  paid  by  each  resi)ectiTely  upon  certain 
property  alleged  to  have  been  transferred  to 
them  by  the  deceased,  George  Romney.  In 
response  to  the  order  of  the  court  respond- 
ents filed  separate  answera  The  answers  de- 
nied the  right  of  the  state  to  have  or  collect 
an  inheritance  tax  on  any  property  held  by 
either.  On  the  issues  thus  Joined  the  court 
heard  evidence,  made  elaborate  findings,  and 
entered  Judgment  dismissing  the  petition  on 
its  merits  as  to  both  respondents  and  award- 
ed costs  against  the  State  Treasurer.  From 
that  Judgment  the  State  Treasurer  appeals, 
and  the  entire  record  is  before  this  court  for 
review. 

The  appellant  relies  on  Comp.  Lews  Utah 
1917,  {  3185,  as  amended  by  chapter  84, 
Laws  Utah  1919.  The  section,  so  far  as  ma- 
terial to  the  question  under  consideration  on 
this  appeal,  reads: 

"All  property  within  the  Jntisdiction  of  this 
state,  and  any  interest  therein,  whether  be- 
longing to  the  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangible,  wliich  shall 
pass  by  will  or  by  tlie  statutes  of  inheritance 
of  this  or  any  other  state,  or  by  deed,  grant, 
bargain,  sale  or  gift,  made  in  contemplation 
of  the  death  of  the  grantor,  vendor  or  donor, 
or  intended  to  take  effect  in  possession  or  en- 
joyment at  or  after  the  death  of  the  grantor, 
vendor  or  donor,  to  any  person  in  trust  or 
otherwise,  and,  for  the  purposes  of  this  act, 
any  transfer  of  a  material  part  of  any  such 
property  in  the  nature  of  a  final  disposition  or 
distribution  thereof  made  by  the  decedent  with- 
in three  years  prior  to  lUs  deatli,  except  in  case 
of  a  bona  bde  sale  for  a  fair  consideration  in 
money  or  money's  worth,  unless  shown  to  the 
contrary,  shall  t>«  deemed  to  have  been  made 
in  contemplation  of  death,  shall  be  subject  to 
the  following  tax,  after  the  payment  of  all 
debts,  for  the  use  of  the  state.    •    *    •  » 

Many  errors  are  assigned.  We  shall  not, 
however,  attempt  to  consider  them  in  detaU. 


There  Is  little,  if  any,  dispute  as  to  the  ma- 
terial facts.  The  duty  of  the  court,  there- 
fore, is  to  apply  to  such  facts  the  njleB  ot 
law  governing  the  rights  of  the  parties. 

It  aivears  that  on  May  14,  1903,  the  de- 
ceased and  10  of  Ills  sons  entered  into  ar- 
ticles of  agreement  for  the  inoiHporatl<ni  of 
the  George  Romney  ft  Sons  Company  as  a 
corpmrate  entity  under  the  laws  of  the  state 
of  Utah.  The  authorized  capital  stock  was 
$200,000,  divided  into  2,000  shares  of  the  par 
value  of  $100  each.  George  Bomney  subscrib- 
ed for  1,990  of  the  2,000  shares.  One  share 
each  was  taken  by  the  other  Incorporators. 
Upon  tlie  organization  of  the  company, 
George  Ronmey  transferred  1,982  of  the  1,990 
shares  ovrned  by  him  to  his  nana  and  daugh- 
ters, 24  in  number,  giving  82  shares  to  each 
son  and  83  shares  to  each  dau^ter.  The 
enUre  capital  stock  was  fuUy  paid  by  George 
Romney  amveying  to  the  corporation  certain 
real  property  described  in  detail  in  the  ar- 
ticles. The  corporation  received  the  real  es- 
tate in  full  payment  of  Its  authorized  capital 
stock,  and  no  question  is  raised  anywhere  in 
the  record  that  the  real  estate  so  conveyed 
was  not  of  the  full  value  of  the  stock  issued. 

It  is  without  dispute  that  the  real  estate 
prior  to  such  conveyance  to  the  corporation 
was  exclusively  the  property  of  George  Rom- 
ney, and  it  seems  to  be  conceded  that  the 
conveyance  was  made  contemporaneously 
with  the  execution  of  the  articles  of  Incor- 
poration. 

On  May  20, 1903,  George  Bomney  execated 
a  paper  denominated  "Transfer,"  in  whldi, 
for  the  consideration  of  f  1  "and  tor  good  and 
valuable  consideration,''  it  is  recited  that  he 
sold,  conveyed,  and  delivered  to  the  George 
Romney  &  Sons  Company  a  long  list  of  enu- 
merated corporate  stock  representing  his  hold- 
ings In  various  other  corporaticms.  It  is  al- 
leged in  the  petition  that  the  value  of  this 
stock  was  $500,000.  In  the  transfer  it  la 
also  recited  that  the  certificates  had  be«i 
"indorsed  and  delivered"  to  the  George  Rom- 
ney &  Sons  Company.  On  May  9,  1906, 
George  Ronmey  executed  two  additional  pa- 
pers, purporting  to  "sell  and  assign"  to  the 
George  Romney  &  Sons  Company  certain 
bonds  and  other  corporate  stock.  The  con- 
siderati(Hi  mentioned  in  each  of  these  papers 
was  $1  and  other  good  and  valuable  consid- 
eration. At  the  dates  of  the  transfers,  in 
1903  and  In  1908,  none  of  this  corporate 
stock  was  Burroidered  to  the  corporations  is- 
suing the  same ;  nor  were  any  certificates  is- 
sued to  the  Georgia  Romney  &  Sons  Company 
evidencing  ownership  thereof  during  the  life 
of  George  Ronmey.  No  new  certificates  w^-e 
issned  by  any  of  the  corporations  during  bis 
lifetime,  except  for  the  purpose  of  bavins 
other  certificates  issued  to  George  Romney  or 
to  certain  of  his  kelrs  In  the  year  1918.  With 
the  exception  of  a  few  shares  of  stock  in  the 
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Z.  C.  M.  1.  and  In  the  George  Homney  Lum- 
bet  Company,  the  record  shows  no  exception 
to  that  method  of  treathig  these  various 
stocks.  It  is  In  the  record  that  these  stocks, 
after  indorsement,  were  placed  In  a  safety 
box  In  a  savings  bank  rented  In  the  name  of 
the  respondent  company,  to  which  George 
Romney,  as  president,  had  a  key  during  hia 
lifetime.  There  is  some  tesUmcHiy  that  one 
of  his  sons,  as  vice  president,  during  a  part 
of  the  time,  also  had  a  key- which  gave  him 
access  to  this  box.  The  stock  repres^ited  by 
these  various  certlBcates  upon  the  books  of 
the  corporations  issuing  the  same  stood  in  the 
name  of  George  Bomney  until  the  date  of 
his  death,  with  the  exception  of  the  stock  In 
the  Amalgamated  Sugar  Company,  Utah-Ida- 
ho Sugar  Company,  Deseret  National  Bank, 
Home  Fire  Insurance  Company,  and  possibly 
one  or  two  others.  Reference  will  be  made 
to  the  disposition  of  these  stoclcs  later  In  this 
oirinion. 

The  dividends  npon  these  various  certifi- 
cates of  stock  from  the  claimed  transfer  were 
all  paid  to  George  Romney  personally.  There 
Is  nowhere  In  the  record  any  proof,  compe- 
tent or  otherwise,  showing  that  $1  of  these 
varions  amounts  paid  in  dividends  ever  found 
lodgment  in  the  treasury  of  the  respondent 
corporation.  On  the  contrary,  the  affirmative 
proof  of  the  officers  of  the  different  corfK)- 
ratlons  issuing  these  various  certificates  of 
stock  is  that  all  dividends  had  been  paid  to 
the  record  holder  of  the  stock,  namely, 
George  Romney.  Canceled  checks  represent- 
ing $5,000  In  dividends  paid  by  the  Amal- 
gamated Sugar  Company  on  the  stock  In  that 
company  from  January,  1912,  to  December, 
1917,  are  In  the  record.  They  are  all  made 
payable  to  George  Ronmey.  No  effort  was 
made  to  show  that  $1  of  that  amount  was  ev- 
er credited  to  the  account  of  the  respondent 
company. 

As  illustrative  of  the  control  over  this 
corporate  stock  retained  by  George  Romney 
we  shall  consider  the  stock  owned  by  him  In 
two  of  the  corporations,  namely,  the  Z.  C.  M. 
L  of  Salt  lake  City  and  the  Amalgamated 
Sagar  Company  of  Ogden. 

The  Z.  C.  U.  I.  stock  owned  by  George 
Romney  was  included  in  the  list  transferred 
Hay  20, 1903.  Other  and  additional  stock  in 
the  same  concern  was  sold  and  assigned  by 
the  paper  executed  In  May,  1908.  All  of 
these  certificates  so  transferred  and  sold  were 
indorsed  to  George  Bomney  &  iSons  Company. 
Notwithstanding  such  sale  and  transfer  and 
Indorsement,  it  appears  that  as  late  as  No- 
vember 8,  1917,  these  certificates  of  stock 
were  surrendered,  and  new  certificates  Issued 
therefor  in  the  name  of  George  Romney.  On 
November  10,  1917,  these  new  certificates 
were  Indorsed  to  George  Romney  &  Sons 
Company,  but  at  a  later  date  the  Indorsee's 
same  was  "scratched  out"  and  the  stock  re- 


issued in  various  amounts  to  the  children  of 
George  Romney.  No  record  is  found  that  the 
respondent  corporation  ever  consented  to  the 
surrmder  of  this  stock,  or  ever  consented  to 
Its  indorsement  to  any  one  else — ^In  fact, 
there  is  no  record  that  the  corporation  ever 
exercised  any  control  over  it  •  This  stock, 
with  other  corporate  stock  aggregating  many 
thousands  of  dollars  in  value,  and  which  It  is 
claimed  was  given  to  the  respondent  corpo- 
ration by  the  papers  executed  In  1903  and 
1908,  was  re-Indorsed,  and  other  indorsees' 
names  Inserted  In  the  Indorsement,  and  the 
stock  surrendered  and  passed  to  others,  with- 
out any  action  on  the  part  of  the  corpcnratlon 
so  far  as  Its  records  show. 

In  the  case  of  the  stock  In  the  Amalgamat- 
ed Sugar  Company,  the  original  certificate, 
known  as  No.  22,  for  87  shares,  was  Indorsed 
by  George  Romney  to  the  respondent  corpo- 
ration May  20,  1903.  It  remahied,  however, 
in  the  name  of  George  Romney  upon  the 
books  of  the  sugar  company  until  December, 
1914.  It  was  then  surrendered,  and  a  new 
certificate  issued  to  George  Romney  for  100 
shares.  In  November,  1917,  this  certificate 
was  surrendered,  and  in  lieu  thereof  four  oth- 
er certificates  for  250  shares  each  were  Is- 
sued to  George  Romney.  These  certificates 
represented  other  stock  which  the  holder  of 
the  original  certificate  was  entitled  to  upon  a 
stock  dividend  declared.  These  new  certifi- 
cates were  indorsed  by  George  Romney  in 
blank.  On  February  7,  1918,  the  certificates 
were  surrendered,  and  in  lieu  of  them  shares 
of  stock  to  15  different  persons  were  Issued 
in  various  amounts,  representing  the  1,000 
shares  of  stock  received  by  George  Romney  In 
November,  1917. 

The  final  distribution  of  the  stock  In  the 
Utah-Idaho  Sugar  Company,  In  the  Deseret 
National  Bank  and  in  the  Home  Fire  Insur- 
ance Company  was  similar  to  the  disposition 
of  the  Z.  C.  M.  I.  and  the  Amalgamated  Sug- 
ar Company  stock. 

Other  stock  mentioned  in  the  transfers  of 
1903  and  1908  remained  In  the  name  of 
Ge<wge  Romney  on  the  books  of  the  cor- 
porations issuing  same  until  after  his 
death.  At  that  date  the  stock  indorsed  by 
him  was  surrendered,,  and  other  stock  issued 
therefor  in  the  name  of  the  respondent  cor- 
poratlcm. 

[1]  It  would  serve  no  good  purpose  to  fur- 
ther review  the  history  of  the  control  over 
this  stock  or  the  certificates  of  stock  repre- 
senting the  Interests  In  the  various  corpora- 
tions by  George  Romney  during  his  lifetime. 
It  is  enough  for  the  purpose  of  the  question 
presented  by  this  appeal  to  state  that  no 
other  conclusion  is  logical  or  reasonably  In- 
ferrable from  the  history  of  the  entire  trans- 
action than  that  the  enjoyment  and  beneficial 
Interest  of  the  stock  that  finally  found  rest- 
ing place  in  the  name  of  the  respondent  cor- 
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iwratlon  did  not  vest  In  sucb  corporation 
during  the  life  of  the  donor. 

The  law  here  applicable  is  concisely  stated 
In  the  third  headnote  to  Reish,  Adm'r,  t. 
Commonwealth,  106  Pa.  521,  which  clearly  re- 
flects the  decision  in  that  case,  and  whidi 
reads  as  follows: 

"The  owner  of  an  estate  cannot  defeat  the 
plain  provisions  of  the  Collateral  Inheritance 
Law  (Act  of  April  7,  1826)  hy  any  device  which 
secures  to  him,  for  life,  the  income,  profits  and 
enjoyment  of  his  estate.  Said  law  can  only  be 
defeated  by  such  a  conveyance  as  parts  with 
the  possession,  the  title  and  the  enjoyment  dur- 
ing the  grantor's  lifetime." 

See,  also,  Dubois'  Appeal,  121  Pa.  368,  16 
Atl.  641. 

It  stands  as  an  admitted  fact,  and  that 
should  be  borne  in.  mind  at  aU  times  in  the 
consideration  of  the  ownership  of  this  stock, 
that  ail  of  the  stoclc  was  originally  the  in- 
dividual pri^erty  of  George  Romney.  If  the 
nalced  legal  title  to  that  stods  or  the  enjoy- 
ment of  the  beneficial  interest,  or  l>oth,  ever 
vested  in  the  respondent  corporation,  such 
vested  interest  is  based  wholly  upon  the  vol- 
untary relinquishment  and  transfer  by  the 
act  of  the  donor. 

We  need  not  determine  In  this  proceeding 
whether  the  facts  warrant  the  conclusion  that 
there  ever  had  been  a  completed  gift  even 
of  the  nailed  title.  There  is  no  dispute  in  the 
law  as  to  what  acts  are  requisite  to  consti- 
tute a  c<»npleted  gift  12  R.  C.  L.  932 ;  Maz- 
ier T.  Hawk,  233  Pa.  316,  82  Atl.  251,  Ann. 
Cas.  1913B,  559.  The  difficulty  arises  in  ap- 
plying such  rules  to  the  multitudiness  and 
complicated  transactions  of  men.  Cook  v. 
Lum,  55  N.  J.  Law,  373,  26  Atl.  803.  In  the 
district  court  the  Attorney  General  tried  this 
case  upon  the  theory  that  the  beneficial  in- 
terest and  enjoyment  had  not  vested  in  the 
donee  until  the  death  of  the  donor,  and  the 
case  lias  been  argued  upon  that  theory  hete. 
We  are  cleaiiy  of  the  opinion  that  the  un- 
disputed facts  sustain  that  theory,  and  that 
no  other  conclusion  Is  permissible  than  tliaV 
such  interest  and  enjoyment  did  not  vest  in 
the  respondent  corporation  until  the  death  of 
George  Romney. 

No  ledger  or  other  account  was  ever  kept 
by  the  corporation  showing  its  receipts  and 
disbursements.  No  record  was  produced  of 
any  minutes  of  the  meetings  of  the  directors 
or  of  the  stockholders  during  the  17  years  bej 
tween  the  date  of  the  Incorporation  of  the 
company  and  the  death  of  Its  president  and 
manager.  The  district  court  and  this  court 
are  without  a  sdntlUa  of  evidence  to  sup- 
port the  contention  of  the  respondent  corpo- 
ration that  it  exercised  ccmtrol  and  received 
the  benefits  and  enjoyment  of  the  dividends 
paid  from  time  to  time  upon  the  corporate 
stock  hereinbefore  referred  to,  and  which  It 
is  now  claimed  should  be  exempt  from  taxa- 


tion by  reason  of  the  gifts  made  in  the  years 
1903  and  1908,  except  the  mere  fact  of  the 
indorsement  of  such  stock  by  George  Rom- 
ney. If  there  were  any  evidence  in  the  record 
supplementing  or  in  addition  to  the  written 
indorsements  and  the  placing  of  the  certifi- 
cates of  stock  in  the  safety  deposit  box,  there 
might  be  some  fotmdation  npon  which  to  base 
such  contention.  On  the  contrary,  there  is 
IKwitive  proof  that  the  dividends  \^ere  paid 
to  the  original  header  of  the  stock,  namely, 
George  Romney.  As  stated  elsewhere  in  this 
opinion,  there  are  in  the  record  canceled 
checks  aggregating  the  sum  of  $5,000,  which, 
by  their  indorsements,  show  that  George 
Romney  received  such  dividends  personally. 
No  evidence  is  found  nor  any  facts  stated 
from  which  a  reasonable  infer^ice  can  be 
drawn  that  any  such  dividends  ever  passed 
to  the  credit  of  the  treasurer  of  this  respond- 
ent corporatlcm.  There  was  testimony  in- 
troduced with  a  view  of  showing  that  the 
stockholders  had  received  dividends  at  vari- 
ous times,  and  from  that  it  is  argued  that 
this  respondent  must  have  received  the  divi- 
dends from  this  corporate  stock.  The  total 
amount  of  the  dividends  paid  by  the  respond- 
ent to  its  stockholders,  according  to  the  high- 
est estimate  of  any  witness,  does  not  exceed 
$75,000.  It  should  be  remembered  that  $200,- 
000  In  value  of  real  estate  was  turned  Into 
the  corporation  at  the  date  of  its  organiza- 
tion. The  record  Is  replete,  both  in  the  tes- 
timony and  in  the  iH-iefs  of  counsel,  that  the 
George  Romney  &  Sons  Company  was  a  pros- 
perous corporation ;  that  George  Romney  was 
an  able,  astute  business  man,  retaining  his 
faculties  to  a  remarkable  age,  and  that  he 
was  for  many  years  One  of  the  leading  busi- 
ness men  of  this  community.  Dividends  In 
the  sum  of  $75,000  from  a  capitalization  of 
$200,000  under  such  management  and  during 
the  prosperous  years  from  1903  to  1920  ought 
not  be  considered  very  strong  or  condu.- 
sive  evidence  that  the  respondent  oorpM'a- 
tlon  was  receiving  and  applying  to  the  benefit 
of  the  stockholders  an  income  from  property 
in  addition  to  its  real  property.  It  is  also 
in  the  tecord  that  none  of  the  officers,  save 
the  president,  George  Romney,  recdved  any 
salary  for  their  services  in  ctmnectlon  with 
such  corpm-ation.  There  is  no  testimony 
showing  what  salary  the  deceased  did  re- 
ceive, but  he  was  permitted  to  take  sudi  sal- 
ary for  bis  services  as  he  felt  that  he  was 
entitled  to  receive.  In  other  words,  the 
stockholders  had  absolute  confidence  in  his 
integrity,  and  felt  assured  that  he  would  nev- 
er take  anything  from  the  treasury  of  the 
corporation  to  which  he  was  not  entitled. 

Much  is  said  In  the  arguments  to  the  ef- 
fect that  the  stockholders  of  the  corporation, 
soon  after  its  organization,  by  resolutlim, 
gave  to  its  president  practically  unlimited 
authority  in  the  control  and  management  of 
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the  corporate  affairs.  It  is  argued  cm  the 
part  of  the  Attorney  General  that  such  fact 
is  evidence  that  the  control  and  ownership 
of  this  property,  both  real  and  personal,  re- 
mained with  the  deceased,  and  the  use  and 
oijoyment  of  the  same  did  not  pass  to  his 
heirs  until  after  his  death.  The  deceased 
was  a  man  of  recognized  business  ability. 
He  had  given  to  this  corporation  all  the  prop- 
erty it  possessed.  Its  stockholders  were  his 
duldren  and  heirs.  Id  view  of  these  matters 
it  was  only  natural  that  the  stockholders 
should  repose  absolute  confidence  In  bis  man- 
agement of  the  atCairs  of  the  corporation,  and 
under  these  circumstances  the  control  of  the 
corpcvation  by  the  deceased  can  be  given  no 
serious  consideration  in  the  determination  of 
tbe  questions  presented  by  this  record. 

[2]  It  Is  claimed  that  there  Is  testimony 
tending  to  show  ownership  and  control  of 
these  various  stodcs  by  the  respondent  corpo- 
ration, based  upon  an  alleged  dividend  paid 
by  the  corporation  to  its  stockhcdders  In  the 
early  part  of  1018.  At  that  time  much  of  the 
corporate  stock  and  the  stock  received  as  div- 
idends upon  the  original  certificates  of  stock 
named  in  the  transfers  at  1903  and  1908  was 
distributed  to  the  stoddiolders  of  the  re- 
spondent corporation.  These  individual  stock- 
holders were  childrrai  of  the  deceased.  As 
stated  before,  no  record  of  the  action  taken 
by  the  directors  in  declaring  this  dividead 
is  found.  One  vrltness  placed  the  time  of  the 
meeting  of  the  directors  as  December,  1917, 
and  another  witness  thought  it  was  In  Jan- 
nary,  1918.  The  amount  of  the  so-called  dlv- 
idoid  was  not  based  upon  or  determined  by 
tli«»  earnings  of  the  corporation.  The  corpo- 
rati(Hi  had  from  time  to  time  loaned  or  ad- 
vanced to  the  different  stockholders  various 
sums  of  money  and  taken  notes  from  such 
BtodUioIders  for  such  amounts.  The  largest 
amount  loaned  to  any  one  stockholder  was 
113,000.  In  order  to  Uquidate  this  indebt- 
edness it  is  claimed  that  the  largest  amount 
owing  by  any  one  stockholder  was  selected  as 
the  t>asis  upon  which  to  declare  a  dividend. 
That  amount  was  multiplied  by  the  number 
of  stockholders  and  a  dividotd  aggregating 
the  multiple  was  agreed  upon.  Stock  of  these 
various  corporations  representing  the  dlffer- 
«ice  In  value  betwe^i  the  amounts  owing 
by  each  Individual  stockholder  and  the 
amount  of  the  dividend  was  transferred  and 
caused  to  be  issued  to  sudi  stockholder.  That 
is,  the  stockholder  owing  $13,000  would  re- 
ceive no  stock  and  the  one  owing  $5,000 
would  receive  stock  representing  the  differ- 
ence in  value  between  $18,000  and  $6,000. 
Tbe  deceased  was  at  that  meeting.  He  was 
then  86  years  of  age,  but  in  good  health  and 
of  sound  mind.  Other  directors  were  pres- 
ent The  deceased's  son-in-lavf,  an  experi- 
enced attorney  at  law,  was  aW present,  pall- 
ed there  by  the  'deceased.     It  Is  passing 


strange  that.  If  It  was  then  recognized  and 
accepted  by  the  deceased  and  others  inter- 
ested in  this  corporation  that  not  (»ly  tbe  le- 
gal title  but  the  use  and  enjoyment  of  these 
various  corporate  stocks  had  theretofore  vest- 
ed In  the  resi)oadent  corporation,  no  record  of 
the  action  of  the  directors  in  thus  distribut- 
ing the  assets  of  tbe  corporation,  aggregating 
in  value  more  than  $100,900  was  thought  nec- 
essary. The  amount  of  the  dividend  was  not 
determined  by  the  earnings  <tf  the  corpora- 
tion. No  claim  or  contention  is  made  that 
such  is  the  fact  The  earnings  of  the  cor- 
poration were  in  no  way  considered  in  arriv- 
ing at  the  amount  of  the  dividend.  The  term 
"dividend,"  as  applied  to  corporations,  in  a 
legal  sense  and  as  generally  imderstood  in 
common  usage,  means  earnings  or  profits.  6 
Fletcher  Cyc.  Corps.,  g  3649.  Such  earnings 
or  profits  are  distributed  in  proportion  to  the 
shares  of  stock  in  the  corporation  owned  by 
the  several  stockholders.  The  deceased,  as 
appears  from  the  Inventory  filed  in  the  es-- 
tate,  was  a  stockholder,  and  yet  it  nowhere 
appears  in  the  distribution  of  this  dividend 
that  he  received  his  pro  rata  share,  or  ttiat 
such  was  given  or  allowed  him.  The  con- 
clusion seems  irresistible  that  no  one  consid- 
ered or  treated  the  distribution  of  this  stock 
to  the  various  children  of  the  deceased  as  a 
dividend  paid  by  tbe  corporation,  but,  rather, 
as  effectuating  a  desire  on  the  part  of  the 
deceased  to  relieve  his  clilldren  from  the  in- 
debtedness owing  by  some  of  them  to  the  cor- 
poration and  at  the  same  time  distribute  bis 
estate  equally  among  his  various  children  en- 
titled to  share  in  the  distribution  of  the  same. 
The  will  of  the  deceased,  made  in  the  year 
1917,  tnd  the  codicils  thereto,  emphasize  the 
fact  that  it  was  the  desire  of  George  Romney 
that  his  children  should  share  equally  in  his 
estate  and  in  all  property  emanating  there- 
from. 

In  our  Judgment  there  is  no  evld^ce  in 
tbe  record  to  support  the  claim  that  at  the 
time  George  Romney  organized  the  respond- 
ent corporation  in  1903  and  conveyed  to  it 
certain  real  property  and  afterwards  gave  to 
his  several  children  practically  all  of  the 
capital  stock  of  that  company  he  did  so  in 
contemplaticm  of  death.  On  the  contrary,  the 
evidence  is  undisputed  that  at  that  time  Mr. 
Romney  was  in  good  health  and  actively  en- 
gaged in  business.  He  continued'  tO  look  aft- 
er the  business  of  the  company  for  many 
years.  The  title  to  the  real  property  so  coil- 
veyed  remained  continuously  in  the  name  of 
the  corporation,  and  the  control  and  manage- 
ment of  the  same  was  under  Its  direction.  In 
our  Judgment  there  Is  in  the  record  compe- 
tent substantial  testimony  to  support  the  find- 
ing of  the  trial  court  that  the  real  -proptxty 
passed  from  the  control  of  the  deceased. 

[3]  Respecting  tbe  right  of  the  state 
against  the  administrate  of  ttie  estate  ot 
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Jane  Agnes  Sonmey,  deceased:  Iffls's  Bom- 
ney  died  In  May,  1918.  Her  father,  George 
BtMnney,  as  the  sarvivlng  parmt,  was  the  sole 
heir  to  her  estate.  In  November,  1918,  George 
Romney,  \)y  deed  of  transfer,  assigned  all  of 
his  right,  title,  and  Interest  In  and  to  the 
property  of  the  estate  of  his  danghter  to 
William  8.  Romney,  a  son  of  George  Romney. 
Admittedly  the  transfer  of  George  Romney's 
Interest  In  his  daughter's  estate  to  William  S. 
Romney  was  within  three  years  prior  to  the 
death  of  George  Romney,  and  was  without 
consideration  except  carrying  into  execution 
a  verbal  tnist  or  request  of  his  daughter.  It 
appears  that  the  daughter  bad  requested  her 
tatber  that  if  he  survived  her  he  should,  as 
her  sole  heir,  give  or  transfer  her  property 
to  her  brother  William  S.  Romney.  This 
brother,  it  seems,  knew  what  disposition  she 
wished  made  of  her  property.  In  carrying  In- 
to effect  that  request  the  transfer  or  assign- 
ment was  made.  No  case  has  been  called  to 
the  court's  attention  in  which  the  facts  are 
analogous  to  the  facts  here  redted.  No  prin- 
ciple or  rule  of  law  is  suggested  why  the 
property  of  the  daughter's  estate  should  be 
subject  to  a  tax  as  a  i>art  and  parcel  of  the 
property  of  the  estate  of  George  Romney,  de- 
ceased. The  iHwperty  was  never  a  part  of 
his  estate.  He  never  reduced  It  to  his  pos- 
session by  having  a  decree  of  court  confirm- 
ing his  title.  He  at  no  time  exercised  own- 
ership or  c(xitr(4  over  this  pr(H>aty.  William 
S.  Romney  was  not  appointed  administrator 
until  after  his  father's  death.  George  Rom- 
ney, by  virtue  of  the  statutes  of  this  state, 
was  entitled  to  receive  this  property  as  sole 
heir,  but  before  reducing  it  to  possessicw.  In 
November,  1918,  be  divested  himself,  and 
thereby  his  estate,  of  any  claim  or  interest 
in  the  pr<4)erty  of  his  daughter's  estate.  In 
our  Judgment  the  court  was  clearly  right  in 
refusing  to  treat  this  property  as  a  part  of 
the  property  of  the  estate  of  George  Rmnney, 
deceased,  liable  to  an  inheritance  tax. 

[4]  No  order  is  or  can  be  made  respecting 
the  right  of  the  state  to  collect  a  tax  on  the 
corporate  stock  given  or  distributed  to  the 
various  children  of  the  deceased,  George 
Romney,  by  the  claimed  dividend  distribution 
made  in  the  early  part  of  1918.  The  parties 
to  whom  that  stock  was  transferred  are  not 
parties  to  this  action.  As  indicated  herein, 
we  are  clearly  of  the  opinion  that  the  right 
to  the  use  and  enjoyment  of  this  corporate 
sto<^ .  never  at  any  time  vested  In  the 
corporation.  That  right  to  the  use  and  en- 
joyment of  it  at  all  times  remained  in  the 
deceased  until  he  was  divested  of  it  by  the 
transfers  made  in  1918.  If  It  be  claimed  that 
tha  naked  title,  by  the  transfers  and  conv^- 
ances  made  in  1903  and  1908,  vested  in  the 
respondent  oorpmration,  it  can  reasonably  be 
held  that  the  corporation,  by  its  acts  as  tes- 
tified to  by  some  of  its  otBceru,  consented 


that  ttie  legal  title  Should  follow  ttie  use  and 
enjoyment  at  the  time  the  transfers  were 
made  and  the  stodc  rdssued  in  the  early 
months  of  1918. 

The  Judgment  of  the  district  court  deny- 
ing to  .the  appellant  any  right  to  an  inheri- 
tance tax  against  the  real  property  conveyed 
to  the  resp(md«it  corporation,  and  denying 
Judgment  to  the  appellant  against  the  ad- 
ministrator of  the  Jane  Agnes  Romney  es- 
tate, is  affirmed;  the  court's  Judgment  re- 
fusing to  enter  Judgment  against  the  respond- 
ent corporation  f<s'  a  tax  based  upon  the  val- 
ue of  the  stock  which  passed  into  the  name 
of  that  oorporatlcm,  and  whidi  was  included 
In  any  of  the  transfers  made  in  1903  and 
1908  is  reversed  and  set  aside.  The  cause  is 
remanded  to  the  district  court  of  Salt  Lake 
county,  with  directions  to  modify  its  Judg- 
ment In  compliance  with  the  views  herein  ex- 
pressed, and  to  cause  an  appraisemeot  to  be 
made  of  the  corporate  stock  as  of  the  date 
of  the  death  of  George  Romney  and  to  enter 
Judgment  against  the  respondent  C(H-poration 
for  such  amount  in  conformity  with  the  stat- 
ute authorizing  an  inheritance  tax.  nie 
costs  of  the  ai^pellant  are  allowed  against  the 
respondent  corxMration,  and  the  costs  <tf  the 
respondent  William  S.  Romney,  administra- 
tor, are  allowed  against  the  aK)elIant 

OORPMAN.  C.  J.,  and  WBBBR,  THTJR- 
MAN,  and  FEUCK,  3J.,  concur. 

On  Application  for  Rehearing. 

GIDEON,  J.  George  Romney  &  Sons  Com- 
pany, respondent,  and  the  State  CPreasnrer, 
appellant,  have  each  petiti(«ed  for  a  rehear- 
ing. 

[5]  The  respondent  complains  that  the 
court  was  without  authority  or  right  to  con- 
sider the  assignment  of  errors  relating  to  tbe 
insufficiency  of  the  evidence  to  support  the 
findings  of  the  lower  court  It  is  argued  that 
the  original  assignment  failed  to  comply  with 
rule  26  of  this  court  (196  Pac.  Is),  la  that 
such  assignment  did  not  qpedfy  or  point  out 
wherein  the  evidence  is  insufficient  to  sap- 
port  the  findings. 

The  case  was  argued  and  submitted  <» 
February  24,  1922.  On  the  15tb  of  that 
month  the  appellant  applied  to  a  member  of 
this  court,  and  was  given  authority  to  file  a 
supplemental  assignment  of  errors.  That  or- 
der has  never  been  revoked.  The  assignment 
of  errors  then  filed,  of  necessity,  is  a  part  of 
the  record  on  this  appeal.  It  is  not  contend- 
ed tliat  the  court  Is  without  authority  to 
make  sudi  an  order. 

This  conrt,  in  Baglin  ▼.  Earl-Eagle  Htn. 
Ca,  5-1  Utah,  588,  184  Pac.  196,  in  discussing 
a  question  similar  to  the  (me  now  urged  by 
counsel,  says: 

"Even  admitting  that  in  certain  cases  the  ap- 
pellant may  bt  permitted  to  file  an  assignment 
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of  errors  after  the  time  expires,  or  to  amend 
an  assignment  already  filed,  npon  seasonable 
tpplication,  wltere  no  prejudice  Inures  to  the 
opposing  party,  still,  in  ovr  opinion,  it  would 
be  an  nnwarranted  extension  of  tbe  pririlege 
to  permit  an  appellant  to  amend  its  assignment 
nnder  drenmstances  sndi  as  exist  in  the  pres- 
ent case.  Here  the  M>peUant  failed  to  assign 
as  error  the  matter  in  controversy  at  tbe  time 
be  ffled  his  assignment  of  errors.  The  respond- 
ent's brief  called  attention  to  the  fact  that  there 
was  no  assignment  of  error  aa  to  that  ques- 
tion, the  case  was  argued  and  submitted,  an 
opiidon  waa  rendered  reversing  the  case  partly 
on  the  ground  that  the  evidence  as  to  damage 
was  insuAdent,  respondent  applied  for  a  re- 
hearing, and  arsin  makes  the  point  that  there 
was  no  assignment  of  error  as  to  one  of  the 
p<»nta  upon  which  the  case  was  decided.  Then, 
for  the  first  time,  appellant  asks  for  leave  to 
amend." 

In  tbe  Instant  case  the  aiipllcation  was 
seasonably  made,  and  It  Is  not  shown  that  re- 
spondent waa  In  any  way  prejudiced.  In 
the  very  nature  of  things  prejudice  to  the 
respondent  could  not  result,  as  It  simidy 
brought  the  matter  before  this  court  with 
sndi  a  record  that  the  court  could  examine 
the  whole  case  and  determine  it  upon  merita 
mils  contention,  therefore,  cannot  prevaU. 

We  are  satlsfled  with  the  condusions 
readied  on  tbe  merits  of  the  case  as  the  same 
affect  reqwndent  Oeorge  Romney  ft  Sons 
Company.  In  fact,  a  further  ccnaideration  of 
the  record  convinces  this  court  that  the  re- 
spondent received  every  consideration  to 
which  tbe  facts  entlUed  It  both  In  the  dis- 
trict court  and  In  this  court 

The  burden  of  the  petition  of  the  State 
Treasurer  seems  to  be  that  the  court,  in  de- 
termining tiiat  the  estate  of  Oeorge  Romney, 
deceased,  was  not  liable  for  an  inheritance 
tax  niKm  the  property  of  the  estate  of  Jane 
Agnes  Romney,  deceased,  has  gone  outside  of 
the  issues  made  by  the  pleadings.  It  is  now 
insisted  that  it  was  not  sought  to  subject 
the  estate  of  George  Romney,  deceased,  to  an 
faiberltance  tax  upon  the  proi)erty  of  the  Jane 
Agnes  Romney  .estate.  If  that  be  true  then 
William  S.  Romney,  as  administrator  of  the 
estate  of  Jane  Agnes  Romney,  is  not  a  prop- 
er party  to  this  proceeding.  It  was  not  the 
Intention  of  this  court,  nor  do  we  think  a 
fair  reading  and  Interpretation  of  the  opin- 
ion warrants  any  such  nmclusion  that  the 
court  did  intend  to  determine  that  William 
8.  Romney  was  not  liable  to  pay  an  inheri- 
tance tax  to  the  state  upon  the  property  of 
the  Jane  Agnes  Romney  estate.  Tbe  writer, 
at  least,  assumed  that  It  was  understood  that 
WlBiam  8.  Romney.  as  administrator,  had 
paid  or  would  pay  the  Inheritance  tax  on  the 
property  of  the  estate  being  administered  by 
him.  If  be  dedlne  to  do  so,  necessarily  tbe 
proper  jwoceedlng  Is  to  apply  to  the  court 
In  that  estate,  and  not  in  the  matter  of  the 


Oeorge  Romney  estate.  The  facts  dlsdosa 
that  George  Romney,  as  the  sole  heir  of  his 
deceased  daughter,  elected  to  carry  into  ef- 
fect an  oral  trust  of  the  property  to  the  ben- 
efldary.  The  court  was  of  the  oplnicxi  and 
held  that  his  estate  was  not  liable  for  the 
inheritance  tax.  Nothing  else  was  passed 
upon,  nor  intended  to  be  passed  upon,  by 
the  dedsion  of  the  court  In  that  regard. 
The  petitions  for  rehearing  are  denied. 

CORFMAN,  O.   J.,  and  WEBER,  TEIUR- 
MAN  and  FRICE,  JJ.,  concur. 


PARADISE   LAND  ft   LIVE 
DAVIS,  Agent.    (No. 


(60  UUh.  189) 

STOCK  CO.  V. 

3743.) 


(Siqtreme  Oonrt  of  Utah.  April  28,  1922.  Pe- 
tition for  Modification  of  Order  as  to  Costs 
Granted  May  28,  1822.  Remitted  May  26, 
1922.) 

1.  Carriers  ^b230(I)— la  an  aotlon  for  negll- 
genee  In  transporting  sheep^  motion*  for  non- 
•ntt  and  dirsoted  verdict  properly  overruled. 

In  an  action  for  negligence  in  transporting 
sheep  motions  for  a  nonsuit  and  a  directed 
verdict  held  properly  overruled. 

2.  United  Statts  40I 1 1— Federal  statata  on 
assignments  of  olalnu  against  United  States 
held  inapplicable  to  dalns  against  carrier  un- 
der federal  oontroL 

An  assignment  of  a  dalm  for  damages  aris- 
ing out  of  an  injury  to  sheep  while  they  were 
being  shipped  on  a  railroad  under  federal  con- 
trol was  not  within  Rev.  St.  U.  S.  g  3477  (U. 
S.  Comp.  St.  I  6383),  stating  the  requisites  of 
a  valid  assignment  of  a  daim  against  tbe  Unit- 
ed States,  since  under  section  12  of  the  Fed- 
eral Control  Act  (U.  8.  Comp.  St  1918,  U.  S. 
Comp.  St  Ann.  Sapp.  1919,  j!  3116%!),  such 
a  daim  was  payable  o«t  of  tbe  general  re- 
ceipts of  the  railroad. 

3.  Carriers  «=»2I8(7) —Shipper,  stipulating 
vnlna  of  sheep  In  oonsMeratlon  of  lower  rate, 
not  entitled  to  reeover  mom. 

Where  a  shipper  of  some  sheep,  in  consid- 
eration of  a  lower  rate,  placed  a  stipulated 
value  of  $6  each  on  the  sheep,  he  cannot  re- 
cover more;  the  contract  being  fair  and  rea- 
sonable, and  no  fraud  being  practiced  by  the 
carrier. 

4.  Carriers  «=»ISO— Rule  allowing  carrier  to 
contract  against  common-law  liability  for  loss 
applies  to  loss  caused  by  negligence. 

A  common  carrier,  in  the  absence  of  statu- 
tory regulations  to  the  contrary,  may,  by  a  rea- 
sonable contract  with  shipper,  limit  its  com- 
mon-law liability  for  the  loss  or  damage  to 
property  consigned  to  it  for  transportation,  and 
no  different  rule  applies  to  a  loss  caused  br 
the  carrier's  negligence.^ 


»  Benson  T.  O.  S.  U  R.  R.  Co.,  35  tJtah.  Ml.  99 
Pac.  1072.  US  Am.  St.  Rep.  105,  1}  Ann.  Cas.  803; 
Larsen  v,  O.  8.  L.  R.  R.  Co.,  38  Utah,  130,  UO  Pac. 
»S3:  Bingham  v.  8.  P.,  U  A.  A  S.  L.  R.  R.  Co., 
38  Utah.  400,  UT  Pao.  606. 
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6.  Carriers  «S32I9(S)— Whether  action  In  tort 
•r  on  contract,  carrier  liable  only  for  stipu- 
lated value  of  sheet>. 

Whether  an  action  is  in  tort  or  on  a  con- 
tract, carrier  is  liable  only  for  the  stipolated 
ralne  of  sheep  in  consicleration  of  a  lower  rate. 

Appeal  from  District  Court,  Cache  Gonn- 
ty;  A.  A.  Law,  Judge. 

Action  by  the  Paradise  Land  &  Live  Stock 
Company  against  James  C.  Davis,  as  Agent 
of  the  President,  etc.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Remanded,  with 
instructions  to  modify  the  judgment 

Geo.  H.  Smith,  J.  V.  Lyle,  R.  B.  Porter, 
and  F.  C.  Loofbourow,  all  of  Salt  Lake  City, 
Und  Roy  D.  Thatcher,  of  Logan,  for  appel- 
lant 

Stewart,  Stewart  &  Alexander  and  Walton 
&  Walton,  all  of  Salt  Lake  City,  for  respond- 
ent 

WEBE>R,  J.  The  complaint  contains  two 
causes  of  action,  one  to  recover  for  the  loss 
of  sheep  shipped  by  plaintiff  on  April  22, 
1919,  from  Wendover,  Utah,  to  Hyrum,  Utah, 
and  the  other  on  an  assigned  daim  from  Pe- 
terson &  Sons  for  damages  alleged  to  have 
been  sustained  by  them  on  a  shipment  of 
sheep  made  at  the  same  time  and  in  the  same 
train.  It  is  alleged  in  each  count  of  the  com- 
plaint that  on  April  21st  plaintiff  requested 
defendant  to  furnish  cars  and  facilities  for 
the  transportation  of  certain  sheep,  from 
Wendover,  Utah,  to  Hyrum,  Utah ;  that  de- 
fendant promised  and  undertook  to  furnish 
proper  transportation,  feeding,  unloading, 
and  general  transportation  facilities,  and  un- 
dertook to  carry  said  sheep  safely,  securely, 
and  expeditiously,  and  to  deliver  the  same 
at  Hyrum  in  the  same  condition  as  when  re- 
ceived, excepting  only  ordinary  deterioration, 
and  that  plaintiff  undertook  to  pay,  and  did 
pay,  in  consideratl<«  for  this  service,  the 
regular  tariff  charges  therefor.  It  is  further 
alleged  that  said  sheep  were  ewes  and  were 
heavy  with  Iamb,  which  fact  the  defendant 
well  knew,  and  by  reason  of  that  fact  it  was 
necessary  that  transportation  should  proceed 
with  dispatch,  and  that  said  shipment  should 
be  carefully  handled  and  promptly  delivered 
at  its  destination;  that  defendant  failed  to 
carry  or  transport  said  sheep  safely  or  ex- 
peditiously, but  on  the  contrary,  negligently 
and  carelessly  failed  and  omitted  to  furnish 
cars  for  an  unreasonable  length  of  time,  to 
wit,  about  four  hours  after  the  time  at  which 
it  promised  to  furnish  the  same;  that  de- 
fendant negligently  and  carelessly  held  said 
stock  in  its  yards  at  Salt  Lake  City  for  an 
unreasonable  length  of  time,  4  hours;  that 
it  negligently  and  carelessly  delayed  said 
shipment  at  Wellsville,  Utah,  for  an  unrea- 
sonable length  of  time,  about  2^  hours;  that 
it  negligently  and  unreasonably  delayed  said 
shipment  t)etween  all  of  said  points,  and  un- 


necessarily and  negligently  operated  ItH 
trains  so  as  to  Jolt  Jar,  bruise,  and  bump 
the  said  sheep  in  the  said  trains,  and  negli- 
gently and  carelessly  failed  and  omitted  to 
furnish  or  provide  unloading  facilities, 
yards,  or  corrals,  but,  on  the  contrary,  the 
yards  and  corrals  furnished  by  sold  defend- 
ant at  destination  were  siAaller  than  requir- 
ed for  said  purposes  of  unloading,  and  one  of 
them  was  practically  useless  by  reason  of  Its 
having  a  large  mudhole  therein.  Defendant 
denied  all  the  allegations  of  negligence,  and 
affirmatively  pleaded  the  contracts  of  ship- 
ment and  that  under  said  owtracts  of  ship- 
ment plaintiff  and  its  assignors,  Peterson  & 
Sons,  had  declared  the  value  of  the  sheep  to 
be  $5  per  head,  and  that  plaintiff  was  pre- 
cluded ftom  recovering  more  than  $5  per 
head  for  the  sheep  that  were  lost  The  ver- 
dict was  in  favor  of  plaintiff  upon  botli 
causes  of  action.    Defendant  appeals. 

The  evidence  adduced  by  respondent  Is  to 
the  effect  that  when  the  cars  were  ordered 
from  the  railroad  agent  the  shippers  were 
advised  to  be  prepared  to  load  at  daylight 
and  the  shippers  UAi  the  agent  that  they 
would  be  ready  at  that  time;  that  the  cars 
were  already  on  the  side  tra(^,  but  they 
were  not  spotted  until  11  a.  m.  The  loading 
was  nnished  at  about  7  p.  m.  The  train  left 
Wendover  at  10  p.  m.  There  were  about  40 
cars  of  dead  freight  and  17  cars  of  sheep. 
The  time  made  was  unusually  slow,  and 
there  was  much  Jerking  of  the  oafs,  and 
more  than  ordinary  Jarring  and  concussion 
in  starting  and  stopping  trains;  that  by  the 
JerUng  and  Jarring  the  sheep  were  piled  up 
in  the  ends  or  back  of  the  cars.  Sometimes 
when  the  shippers  who  accompanied  the 
sheep  were  standing  up  in  the  car  they  had 
to  brace  themselves  in  order  to  avoid  being 
Imocked  over  by  the  Jerking.  The  trip  from 
Wendover  to  Salt  Lake  was  usually  made  in 
6  hours.  This  trip  took  from  10  p.  m.  to  7:30 
the  next  morning.  The  sheep  arrived  at  Hy- 
rum at  about  7  p.  m.  April  23d.  In  the  cor- 
ral at  Hyrum  there  was  a  mudhole  extend- 
ing the  entire  length  of  the  corral.  The  mud- 
hole had  been  there  for  months.  Between 
300  and  400  of  the  sheep  had  to  be  helped  or 
pulled  out  of  the  mudhole.  When  the  train 
arrived  at  Hyrum,  each  car  contained  from 
10  to  30  dead  sheep,  an  unusual  condition  in 
shipi^ng  from  .Wendover  to  Hyrum;  400  or 
500  head  could  not  unload  themselves  at  des- 
tination. The  shipment  consisted  of  ewes  In 
a  visibly  pregnant  but  otherwise  good  condi- 
tion. The  sheep  were  worth  about  $20  per 
head. 

On  the  part  of  appellant  the  evidence  waa 
to  the  effect  that  the  train  made  good  time; 
that  no  unusual  delays  occurred,  that  there 
was  no  unusual  Jerking,  and  that  the  train 
moved  along  with  extraordinary  smoothness. 
Exi)erts  were  produced  by  appellant  who 
testified  that  blood  poisoning  was  the  cause 
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of  the  deatli  of  the  sheep,  and  also  the  cause 
of  the  abortions. 

[1]  Appellant  Insists  that  the  conrt  erred 
in  overruling  the  mottons  for  nonsuit  and  a 
directed  verdict  It  is  apparent  from  what 
has  been  heretofore  said  that  there  was  some 
evidence  of  negligence  from  which  the  Jury 
Goold  conclude  that  appellant  was  blamable 
for  the  death  of  some  of  the  sheep  and  inju- 
ry to  others.  True,  all  the  evidence  in  l>e- 
half  of  respondent  was  contradicted,  but  we 
cannot  say  that  as  a  matter  of  law  no  sub- 
stantial evidence  was  adduced  to  sustain  the 
material  allegatimis  of  respondent's  com- 
plaint. The  motion  for  nonsuit  and  the  mo- 
tion for  a  directed  verdict  were  therefore 
properly  denied. 

[2]  It  is  contended  by  appellant's  counsel 
tliat  it  was  error  to  admit  evidence  of  the 
assignment  to  respondent  from  Peterson  & 
Sons  for  damage  to  their  sheep.  It  is  claim- 
ed that  this  suit  is  one  against  the  United 
States,  and  that  assignment  of  their  claim 
by  Peterson  &  Sons  was  abs<dntely  null  and 
void,  for  the  reason  that  by  section  8477, 
Bev.  St.  {  6383,  D.  S.  Comp.  Stat.  (U.  S. 
Comp.  Stat  1916,  p.  7428)  it  is  declared: 

"An  transfers  and  assignments  made  of  any 
daim  upon  the  United  States,  or  of  any  part  or 
■hare  thereof,  or  interest  therein,  whether  ab- 
solute or  conditional,  and  wliatever  may  be  the 
TODsideration  therefor,  and  all  powers  of  attor- 
ney, orders,  or  other  authorities  for  receiving 
payment  ot  any  sudi  daim,  or  4rf  any  part  or 
share  thereof,  shall  be  absolutely  nnU  and  void, 
onless  they  are  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses, 
after  the  allowance  of  such  a  daim.  the  ascer- 
tainment of  the  amonnt  due,  and  the  issuing  of 
a  warrant  for  the  payment  thereof.    •    •    •  *> 

We  do  not  think  that  the  statute  relied 
opon  by  appellant  Is  applicable  to  the  as- 
signed claim  in  this  case.  This  daim  was 
not  against  the  United  States,  nor  was  it 
payable  out  of  the  treasury  of  the  United 
SUtee.  By  section  12  of  the  Federal  Control 
Act  (U.  S.  Comp.  St  1918,  U.  S.  Comp.  St 
Ann.  Supp.  1919,  i  3115%!),  receipts  from  the 
(q>eratlon  of  each  carrier  are  the  property 
of  the  United  States,  and,  unless  otherwise 
directed  by  the  President,  they  are  to  be 
kept  In  the  custody  of  the  same  persons  and 
accounted  for  In  the  same  way  as  before  fed- 
eral control.  From  this  fund  disbursements 
are  made,  without  appropriation,  in  the  man- 
ner provided  by  the  accounting  regulations 
of  the  Interstate  Commerce  Commission,  and 
Judgments  for  damages  are  chargeable  to  the 
operation  of  the  railroad,  and  are  payable 
oat  of  the  general  receipts.  The  same  act 
preserves  for  claimants  and  litigants  the 
ri^ts  and  remedies  they  had  before  govem- 
iB«it  control.  Among  other  things,  the  stat- 
ute provides: 

"Actions  at  law  or  suits  in  equity  may  be 
brooght  by  and  against  such  carriers  and  judg- 
■oit*  rendered  as  now  provided  by  law;    and 


in  any  action  at  law  or  suit  io  equity  against 
the  carrier  no  defense  shall  I>«  made  thereto 
upon  the  gronnd  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government." 
Section  10  (section  3115% j). 

We  thlnlc  counsel's  contention  wholly  un- 
tenable, and  that  the  assignment  from  Peter- 
son &  Sons  to  plaintiff  was  properly  admit- 
ted in  evidence. 

[3]  The  pivotal  question  is  whether  the 
contract  in  which  the  agreed  value  of  the 
sheep  is  stated  at  $5  per  head,  is  valid.  In 
that  contract  it  is  provided  that  the  value  of 
the  sheep  did  not  exceed  $5  per  head,  and 
the  freight  rate  for  the  transportation  of  the 
sheep  was  based  upon  such  valuation.  The 
contract  between  plaintiff  and  defendant  and 
that  between  Peterson  &  Sons  and  defendant 
contained  the  same  agreement  The  plaintiff 
testified  that  he  paid  about  $64  per  car  for 
freight.  According  to  the  contracts,  this 
rate  was  based  upon  the  minimum  valuation 
of  $6.  The  contracts  further  provided  that 
where  the  valuation  declared  by  shippers  ex- 
ceeded the  value  of  $5  per  head  for  sheep  an 
addition  of  2  per  cent,  would  be  made  to  the 
rate  per  car  for  each  50  per  cent.,  or  fraction 
thereof,  of  additional  declared  value  per 
head. 

In  an  unbrolcen  line  of  decisions  from  Hart 
V.  Pennsylvania  K.  B.,  112  U.  S.  331,  5  Sup. 
Ct  161,  28  li.  Ed.  717,  to  Boston  &  Maine 
R.  B.  V.  Piper,  246  U.  S.  439,  38  Sup.  Ct  354, 
62  L.  Ed.  820,  Ann.  Cas.  1918E,  469,  the  Su- 
preme Conrt  of  the  United  States  has  held 
that  If  a  common  carrier  gives  to  a  shipper 
the  choice  of  two  rates,  the  lower  of  them 
conditioned  upon  his  agreeing  to  a  stipulated 
value  of  his  proi)erty  in  case  of  loss,  even 
by  the  carrier's  negligence,  if  the  sliiK)er 
makes  such  a  choice  understandingly  and 
freely,  and  names  his  valuation,  he  cannot 
thereafter  recover  more  than  the  value  which 
he  thus  places  upon  his  property.  A  major- 
ity of  the  state  courts  are  in  accord  with  the 
doctrine  announced  by  the  Supreme  Court  of 
the  United  States: 

"As  a  matter  of  legal  distinction,  estoppel  Is 
made  the  basis  of  this  ruling — that,  iutvhig  ac- 
cepted the  benefit  of  the  lower  rate,  in  com- 
mon honesty  the  shipper  may  not  repudiate  the 
conditions  upon  which  it  was  obtained."  U.  P. 
R.  R.  V.  Burke,  255  U.  S.  317,  41  Sup.  Ct  283. 
65  li.  Ed.  65a 

It  seems  only  fair  that  when  the  shipp» 
declares  that  the  goods  he  ships  have  a  cer- 
tain value  he  should  not  reap  the  benefit  of 
the  lower  freight  charge  If  there  is  no  loss, 
and  In  case  of  loss  recover  a  greater  amount 
than  the  declared  and  agreed  value.  10  C.  J. 
p.  166,  {  212.  For  a  carrier  to  contract 
against  loss  through  its  negligence  is  against 
public  policy,  but  it  is  not  against  good  busi- 
ness morals  nor  against  public  policy  to 
agree  upon  a  valuation  which  shall  limit  the 
UabiUty  of  the  carrier,  whether  for  loss  arls- 
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Ing  from  negligence  or  otherwise,  when  the 
contract  Is  fair,  open,  and  reas<xiable,  and 
no  fraud  or  Imposition  of  any  kind  has  been 
practiced  by  the  carrier.  If  the  agreed  val- 
ue of  the  sheep  had  been  $15  per  head,  as 
found  by  the  jury,  the  respondent  would 
have  had  more  freight  to  pay,  and  that  Is 
what  he  desired  to  and  did  avoid  when  he 
agreed  to  the  $6  valuation.  Having  obtained 
the  benefit  of  the  freight  rate  on  $5  sheep,  he 
shouI(^  in  all  fairness  and  good  conscience  be 
precluded  from  recovering  a  greater  amount 
now. 

[4]  Counsel  for  appellant  call  our  att«i- 
tion  to  Benson  v.  O.  S.  L.  K.  R.  Co.,  85  Utah, 
241,  99  Pac.  1072,  136  Am.  St  Rep.  106,  19 
Ann.  Cas  803 ;  Larsen  v.  O.  S.  L.  R.  R.  Co., 
38  Utah,  130,  110  Pac.  083,  and  Bingham  v. 
S.  P.,  L.  A.  ft  S.  L.  R.  R.  Ck).,  39  Utah,  400, 
117  Pac.  606,  In  which  it  Is  held  that  a  com- 
mon carrier,  in  the  absence  of  statutory  reg- 
ulation to  the  contrary,  may,  by  an  express 
contract  which  Is  Just  and  reasonable  and 
fairly  entered  into  with  the  shipper,  limit  Its 
common-law  liability  for  the  loss  or  damage 
to  property  consigned  to  it  for  transporta- 
tion. We  agree  with  the  proposition  advanc- 
ed by  counsel  that  no  different  rule  should 
be  applied  In  the  event  of  loss  from  negli- 
gence than  In  event  of  loss  in  some  other 
manner  when  a  valuation  has  been  agreed 
upon  and  the  contract  Is  fair  and  reasonable. 

[S]  jCounsel  farther  say  that  In  the  Instant 
case  It  Is  not  apparoit  whether  the  action 
Is  for  breach  of  contract  to  carry  or  for  neg- 
ligence in  transporting,  and  they  insist  that 
the  action  is  one  for  breach  of  contract  to 
carry.  While  the  writer  Is  of  the  opinion 
that  the  case  was  properly  submitted  to  the 
Jury  on  the  theory  of  appellant's  negligence, 
It  certainly  cannot  avail  appellant  if  this  is 
an  action  on  the  contract  to  carry.  In  either 
case  the  limitation  of  liability  is  $5  per  head 
for  the  sheep,  and  to  that  extent  appellant 
is  liable  whether  the  action  sounds  in  tort 
or  whether  based  on  contract 

The  Jury  returned  a  special  verdict  In 
which  it  was  found  that  360  head  of  plaln- 
tifTs  sheep  died  as  result  of  appellant's  neg- 
ligence and  that  367  of  plaintiff's  sheep  were 
damaged  by  slipping  their  lambs,  and  that 
such  damage  was  $4  per  head.  Of  the  Peter- 
son sheep  the  Jury  found  that  140  died  as  a 
result  of  the  carrier's  negligence,  and  that 
135  slipped  their  lambs,  and  that  each  ewe 
was  thereby  damaged  to  the  extent  of  $4. 
The  Judgment,  therefore,  should  be  modifled 
as  follows:  On  plaintiff's  first  cause  of  ac- 
tion it  should  recover  for  360  head  of  she^ 
at  |5  per  head  and  367  at  |4  per  head;  on 
the  second  cause  of  action,  for  140  head  at 
15  per  head  and  135  at  |4  per  head,  with  le- 
gal interest  on  the  amoimt  of  damages  thns 
computed  from  April  23,  1010,  to  the  time  of 
the  entry  of  Judgment 

The  Judgment  is  therefore  vacated,  and 


the  cause  Is  remanded  to  the  trial  court, 
with  Instructions  to  enter  Judgment  In  ac- 
cordance with  the  views  herein  expressed. 
Respondent  to  recover  costs. 

CORF"MAN,  O.  J,  and  GIDEON,  THUB- 
MAN,  and  FRIGE,  JJ.,  concur. 

Petition  for  Modification  of  Order  as  to  Costs. 

WBBER,  J.  Appellant  has  filed  a  petia<« 
for  a  modification  of  the  order  granting  re- 
spondent costs  on  appeal. 

The  order  relating  to  costs  Is  hereby  mod- 
ified, and  It  is  ordered  tiiat  eadi  party  pay 
one-haU  of  the  costs  on  appeal. 

GORFMAN,  O.  J.,  and  GIDBON,  XHUB' 
HAN,  and  E'RIOK,  JJ.,  concur. 


(«0  vtah,  isi) 

CUDAHY  PACKING  CO.  OF  NEBRASKA  v. 

INDUSTRIAL  COMMISSION  OF  UTAH 

St  al.    (No.  3778.) 

(Supreme  Goort  of  Utah.    April  24,  1922.    Re- 
hearing Denied  May  28,  1922.) 

1.  Master  and  servast  «=>37S(2)— lajsry  while 
golsg  to  work  held  oss  "arising  out  of  or  in 
eourae  of  enploymest"  within  Componsation 
Aet. 

Where  the  location  of  a  packing  plant  near 
railroad  tracks  made  it  necessary  for  employes 
going  to  work  to  cross  the  tracks  on  a  public 
road  at  a  point  1(K>  feet  from  the  entry  to  the 
plant  and  one  was  struck  and  killed  by  an  en- 
gine while  riding  to  work  in  an  antomobile  own- 
ed by  a  fellow  employ^,  the  death  was  caused 
by  acddent  arising  oat  of  or  in  the  coarse  of 
his  employment,  wheresoever  such  injury  oc- 
curred, within  the  Workmen's  Compensation 
Act  Comp.  Laws  UUh  1917,  i  8113,  amended 
by  Laws  1910,  c.  68. 

[Eld.  Note.— For  other  definltiosB,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment] 

2.  Constitntional  law  4=>30t— Master  and  terv- 
ant  «=>347  —  Workmen's  Conpsnsatlon  Aot 
not  nneoMtltutlcnal. 

Workmen's  Compensation  Act  (Oomp.  Laws 
UUh  1917,  S  3113,  as  amended  by  Laws  191d, 
c.  63),  authorizing  compensation  for  an  injury 
"wfaeresoeTer  such  injury  has  occurred,"  should 
be  construed  in  connection  with  and  as  a  part 
of  the  entire  section,  and,  when  so  construed, 
it  follows  that  the  accident  "wheresoever  it 
has  occurred,"  must  also  arise  out  of  or  In 
the  course  of  employment,  and  does  not  infringe 
the  dae  process  clause  of  Const  art  1,  |  7,  nor 
Const.  U.  S.  art.  14,  {  l.i 


^Ind.  Com.  V.  Daly  Mln.  Co.,  61  OUh.  SOX  171 
Pac.  tOl;  Oarfleld  Smelting  Co.  v.  Ind.  Com.,  GS 
Utab,  IS,  178  Pac.  57;  Ind.  Com.  t.  Evans,  52  Utah. 
3M,  174  Pac  825;  Reteuna  T.  Ind.  Com.,  ES  UUb. 
268,  116  Pac.  636;  Utah  Copper  Co.  T.  Ind.  Com. 
OTtah)  in  Pao.  24;  Salt  Lake  City  T.  Ind.  Com. 
(Utah)  IM  Pao.  152. 


^EsFor  outer  casM  sea  same  topio  and  KBT-NUMBUl  In  all  BLqr-Numbered  Oigetts  sad  'nflwes 
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Proceedings  nnder  the  Workmen's  Com- 
pensation Law  by  tbe  dependents  of  Joseph 
Parramore,  deceased,  against  the  Cadaby 
PacUng  Company  ot  Nebraska,  employer,  to 
recover  compensatiOD  for  decedent's  death. 
Tbe  Industrial  Ccnnmlssion  of  Utah  made 
an  award,  and  the  employer  seelcs  annnl- 
ment  by  writ  of  review.    Award  affirmed. 

Booth,  Lee,  Badger  &  Bldi,  of  Salt  Lake 
Oty,  tm  plaintiff. 

Horrey  H.  ClnS,  Atty.  Gen.,  and  J.  Robert 
Robinson,  Asst  Atty.  Oen.,  for  Commission. 

Frederick  C.  Loofboarow,  of  Salt  Lake 
City,  for  dependents. 

GIDEON,  J.  The  plalntlfl,  Cudaby  Pack- 
ing Company,  by  writ  of  reiview  seeks  the 
annnlment  of  an  award  made  by  tbe  In- 
dustrial Commission  in  favor  at  the  depend- 
ats  of  Joseph  Parramore,  deceased.  The 
dependents  and  the  Industrial  Commission 
arc  made  defendants. 

There  is  no  dispute  about  the  dependency 
of  tbe  claimants,  nor  of  Qie  fact  of  employ- 
moit  or  wages  deceased  received. 

[1]  Tbe  plaintiff  owns  and  operates  a 
packing  plant  in  what  Is  known  as  North 
Salt  Lake,  in  Davis  cotmty,  abont  six  miles 
north  from  Salt  Lake  Cl^.  More  than  40 
per  cent,  of  its  employes  reside  In  Salt  Lake 
City.  Other  employes  reside  in  Bountiful, 
Oentervllle,  and  other  villages  located  far- 
ther north.  Few,  if  any,  of  the  employes 
liave  homes  in  tlie  immediate  vicinity  of  the 
packing  plant  The  idant  is  approximately 
«ne-balf  mile  west  of  the  Salt  Leke-Ogden 
highway.  This  highway  runs  north  and 
toath.  A  county  road  runs  west  from  and 
at  right  angles  to  the  Salt  Lake-Ogden  high- 
way and  extends  to  and  beyond  the  packing 
plant  A  short  distance  from  the  highway 
the  county  road  crosses  at  right  angles  the 
tracks  of  tbe  Bamberger  Electric  Railroad. 
From  that  point  west  the  county  road  is  the 
only  roadway  leading  to  the  packing  plant. 

The  deceased  was  employed  by  the  plain- 
tiff as  an  engineer.  His  hours  of  work  were 
from  7  a.  m.  to  4  p.  m.  On  tbe  morning  of 
the  accident  August  9,  1921,  while  riding 
to  work  with  a  fellow  employ^,  he  was  struck 
by  an  engine  on  tbe  Denver  &  Rio  Grande 
Western  Railroad  track  and  Instantly  killed. 
The  distance  from  the  place  of  the  accident 
to  the  entry  to  plaintiff's  plant  was  about 
100  feet  The  Commission,  among  other 
things,  found : 

"  •  •  •  That  on  said  date  three  workmen, 
inelodiDg  Mr.  Parramore,  all  of  whom  lived  in 
Salt  Lake  City,  were  traveling  in  an  aatomo- 
Inle  owned  by  one  of  the  workmen,  approach- 
tog  tbe  plant  where  they. were  employed;  that 
while  crossing  the  main  line  tracks  of  the  Den- 
vw  A  Rio  Grande  Western  Railroad  Company, 
vkidt  traclu  were  alongside  the  land  upon 
«lUdi  ia  located  tbe  plant  of  the  Cudahy  Pack- 
ing^Company,  the  antomobile  in  which  they  were 
ridmg  was  struck  by  an  engine  of  the  railroad 
company  and  Joseph  Parramore  thrown  against 


a  post  in  tite  right  of  way  fence,  which  fence 
also  inclosed  tbe  property  of  the  Cudahy  Pack- 
ing Company,  and  was  instantly  killed;  that 
within  half  a  mile  of  the  plant  of  the  Cudahy 
Packing  Company,  where  Mr.  Parramore  was 
employed,  it  was  necessary  that  Mr.  Parramore 
pass  over  the  main  line  tracks  of  the  Bam- 
berger Electric  Railway  Company  and  the  main 
line  tracks  of  the  Oregon  Short  Line  Rail- 
road Company,  and  the  main  line  tracks  of  the 
Denver  &  Rio  Grande  Western  Railroad  Com- 
pany, and  three  side  tracks  and  transfer  tracks 
between  these  various  lines  of  railroad;  that 
tbe  Cudahy  Packing  Company  furnished  its  em- 
ployes no  method  of  travel  or  conveyance  in 
coming  to  or  leaving  the  plant,  and  most  of  the 
employes  of  the  company  lived  in  such  local- 
ities that  it  was  necessary  that  they  should 
travel,  to  and  from  their  work,  the  road  which 
crossed  the  railroad  tracks  above  mentioned; 
th(it  the  plant  of  the  Cudahy  Packing  Company 
is  dependent  upon  shipping  facilities  furnished 
by  the  railroads,  and  by  necessity  the  near 
proximity  of  the  railroads  is  essential  to  the 
successful  operation  of  the  plant;  that  the 
death  of  Mr.  Parramore  occurred  about  seven 
minutes  before  the  time  at  which  be  was  to 
commence  work;  that  the  Cudahy  Packing 
Company  does  not  famish  at  its  plant  either 
board  or  lodging;  that  there  are  no  public  con- 
veyances that  coold  carry  employ^  directly  to 
the  plant;  that  employte  who  went  to  their 
work  by  street  cars  or  by  the  Bamberger  Elec- 
tric Railway  must  cross  the  railroad  tracks 
above  mentioned,  either  on  foot  or  by  private 
conveyance;  that  Mr.  Parramore  at  the  time 
he  was  killed  wss  using  the  most  direct  and 
practicable  route  to  the  plant  of  the  Cudahy 
Packing  Company  and  the  one  ordinarily  travel- 
ed by  a  majority  of  the  employes,  and  by  all  the 
employes  residing  in  Salt  Lake  City." 


Tbe  findings  are  supported  by  compet«it 
evidence  found  In  the  record.  It  likewise  ap- 
pears that  practically  all  travel  over  this 
county  road  Is  that  of  the  employes  and 
others  going  to  the  packing  plant,  or  i)ersons 
having  business  with  the  stockyards  located 
just,  north  of  that  plant.  In  certain  seasons 
of  tbe  year  sheep  are  herded  in  tbe  western 
part  of  the  county  and  are  driven  over  this 
county  road,  but  it  is  quite  apparent  that 
tbe  way  Is  maintained  and  kept  in  repair 
for  tbe  benefit  of  iiersons  traveling  to  and 
from  the  plaintiff's  plant 

Upon  substantially  the  foregoing  facts  an 
award  was  made.  Plaintiff  assails  that 
award.  The  controlling  question  before  the 
Commission,  and  the  one  before  this  court 
is:  Did  the  accident  which  caused  the  death 
of  Parramore  arise  out  of  or  in  the  course 
of  the  employment?  It  is  insisted  by  plain- 
tiff that  the  findings  are  not  suKwrted  by 
the  testimony ;  that  under  the  admitted  facts 
the  Injury  Is  not  compensable  imder  the 
Workmen's  Compensation  Act  of  this  state; 
that  the  relation  of  employer  and  employ^  did 
not  exist  at  the  time  of  the  accident  The  act 
provides  for  compensation  to  every  employi 
whose  employment  Is  subject  to  tbe  act,  if 
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injured  "by  acddent  arising  out  of,  or  in  tbe 
course  of  bis  employment,  wheresoever  sucb 
Injury  bas  occurred."  Section  3113,  Comp. 
Laws  Utah  1917,  as  amended  by  cliapter  63, 
Laws  Utah  1919. 

Our  Workmen's  Compensation  Act  differs 
from  a  majority  of  the  states,  in  that  our 
statute  uses  the  disjunctive,  "or,"  wliile  in 
most  of  tbe  compensation  laws  the  conjunc- 
tive, "and,"  is  found.  The  compensation 
law  as  originally  enacted  in  1917  provided 
compensation  for  injuries  arising  out  of  and 
in  the  course  of  the  employment.  Tbe  act 
was  amended  in  1919  to  read  as  above  quot- 
ed. It  is  apparent,  therefore,  that  the  Leg- 
islature by  the  amendment  intended  to  in- 
clude within  tbe  statute  accidents  not  cov- 
ered by  the  original  act. 

The  courts  generally  agree  in  principle 
respecting  tbe  elements  to  be  considered 
in  determining  what  accidents  are  included 
in  the  words  "arising  out  of  and  in  the 
course  of  the  employment.''  Tbe  Supreme 
Judicial  CJourt  of  Massachusetts,  in  Re  Mc- 
Nicol,  215  Mass.  497,  102  N.  B.  697,  I*  R. 
A.  1916A,  306,  has  given  probably  as  satis- 
factory and  comprehensive  a  definition  of 
these  terms  as  can  be  found  in  any  of  the 
cases.  It  is  not,  however,  necessary  or  de- 
sirable in  the  determination  of  this  case  to 
attempt  a  definition  of  these  terms  or  to  dif- 
ferentiate between  accidents  arising  out  of 
or  in  the  course  of  the  employment.  If  there 
is  liability  for  tbe  Injury  under  considera- 
tion, it  must  be  founded  upon  tbe  Inferable 
fact  tbat  tbe  danger  Incident  to  crossing  this 
railroad  track,  by  reason  of  its  location  and 
prozindty  to  tbe  packing  plant,  must  be 
held  to  have  been  within  tbe  contemplation 
of  tbe  parties  at  the  date  of  tbe  employment. 
The  accident  would  therefore  both  arise  out 
of  and  occur  in  tbe  course  of  employment. 
No  other  theory  finds  support  in  tbe  deci- 
sions of  tbe  reported  cases.  It  is  admitted 
tbat  deceased  was  not  on  tbe  premises  of 
tbe  plaintiff  at  the  time  of  the  accident. 
He  was  not  at  that  time  engaged  in  any  ac- 
tual work  connected  with  bis  employment 
The  engine  that  ran  down  tbe  automobile 
was  in  no  way  under  the  control  of  the 
plaintiff,  nor  was  it  engaged  in  any  work 
for  or  In  plaintiff's  behalf.  The  engine  was 
under  the  control  of  tbe  railroad  company 
and  was  running  south  on  tbe  main  line  of 
that  road. 

The  Commission  also  found,  and  it  Is  un- 
disputed, tbat  tbe  plaintiff  did  not  ctmtrol 
nor  in  any  attempt  to  control  the  method  or 
manner  of  travel  to  or  from  work  by  any  of 
Its  employes.  Neither  did  tbe  plaintiff  fur- 
nish any  means  of  conveyance.  That  was 
left  entirely  with  the  individual  employ*. 

It  is  argued  by  counsel  for  plaintiff  tbat 
the  Commission's  finding  "tbat  tbe  plant  of 
tbe  Cudahy  Packing  Company  is  dependent 
upon   shipping  facilities   furnished   by   tbe 


railroads,  and  by  necessity  the  near  prox- 
imity of  tbe  railroads  is  essential  to  tbe  suc- 
cessful operation  of  the  plant,"  is  erroneous 
and  is  not  supported  by  tbe  evidence.  In  our 
Judgment  that  finding  is  not  controlling  or 
of  much  significance.  It  is  undoubtedly  true 
tbat  the  successful  operation  of  a  packing 
plant  is  dependent  upon  railroad  facilities, 
but  that  dependence  is  common  to  a  large 
percentage  of  all  manufacturing  institutions. 
The  proximity  of  a  railroad  is  a  matter  of 
convenience  to  industries  dependent  upon 
shipping  facilities.  Such  facts  alone  cannot 
determine  tbe  right  of  claimants  to  compen- 
sation. As  above  indicated,  if  plaintiff  Is 
liable  for  tbe  accident,  it  must  be  upon  some 
other  ground  than  tbe  mere  fact  of  the  c(ni- 
venience  of  having  a  railroad  near  its  plant, 
or  of  its  dependence  upon  shipping  facilities. 

It  was  customary,  in  fact  absolutely  nec- 
essary, for  employes  going  to  the  plant  to 
work  to  pass  over  and  across  these  railroad 
tracks  on  tbe  public  road  where  the  accident 
happened.  No  other  means  or  way  existed 
by  which  employee  could  get  to  tbe  plant. 
Employes  in  Salt  Lake  City  had  three  ways 
of  going  to  their  work — either  by  street  rail- 
way, along  tbe  highway,  or  over  the  Bam- 
berger Electric  Railroad.  Tbat  election  ot 
the  way  of  travel  existed  until  the  employes 
reached  tbe  county  road  running  west  from 
the  station  of  the  Bamberger  Electric  line. 
That  point  is  approximately  one-third  mile 
from  tbe  packing  plant  In  going  west  from 
that  point  over  the  county  road,  the  employte 
necessarily  cross  the  main  line  tracks  of 
Oregon  Short  Line,  the  main  line  tracks  of 
the  Denver  &  Rio  Grande  Western,  and  three 
side  tracks  and  transfer  tracks.  That  con- 
dition existed  at  tbe  time  of  the  employ- 
ment ot  deceased  and  at  tbe  time  of  the 
accident 

Some  stress  is  laid  in  tbe  argument  on  the 
fact  that  the  roadway  over  which  deceased 
was  traveling  was  a  public  highway.  No 
reason  or  principle  is  suggested  why  tbat 
fact  should  be  controlling  in  determining 
tbe  liability  for  this  accident.  If  conclusive- 
ly appears,  however,  from  the  testimony, 
that  the  road,  while  Imown  as  a  county  road 
and  presumably  kept  in  repair  by  tbe  coun- 
ty, is  there  for  the  accommodation  of  the 
plaintiff  and  its  employto,  and  It  is  reason- 
ably inferable  that  If  tbe  packing  plant 
was  not  located  there,  tbe  county  highway 
would  be  abandoned  as  such.  If  tbe  Work- 
men's Compensation  Law  authorizes  or  per- 
mits a  recovery  for  an  injury  to  an  onployft 
going  to  or  returning  from  work  over  private 
property  under  particular  circumstances  or 
surroundings,  there  &oes  not  seem  to  be  any- 
logical  reason  why  such  liability  should  not 
exist  in  favor  of  a  workman  going  to  or  re- 
turning from  work  over  a  public  road  under 
like  circumstances  or  surroundings.  If  ,tho 
liability  exists.  It  Is  by  reason  of  the  ta.ct 
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timt  the  plant  or  manufacturing  establish- 
ment is  so  located  that  there  is  no  other 
method  or  means  of  approach  except  over 
railroad  tracks  or  other  dangerous  places, 
and  that  the  same  are  In  such  close  proxim- 
ity to  the  plant  that  the  employe  has  no  elec- 
tion or  option  in  determining  or  sheeting 
bis  way  of  approach. 

In  Procacdno  t.  B.  Horton  ft  Sons  et  al., 
96  Conn.  408,  111  AtL  594,  the  tacts  were 
similar  to  the  facts  here.  In  that  cai^  the 
deceased  was  employed  In  a  manufacturing 
plant  located  immediately  east  of  a  canal. 
West  at  the  canal  were  several  railroad 
tracks,  and  still  farther  west  was  a  highway. 
The  deceased  had  his  home  west  of  the  high- 
way. Two  footbridges  were  constructed 
over  the  canal  from  the  plant  to  the  rail- 
road tracks.  It  was  the  custom  of  the 
deceased  and  other  employes  of  the  defend- 
ant manufacturing  company  in  that  case 
and  other  companies  to  Indiscriminately  use 
these  bridges.  The  deceased  was  in  the 
bablt  of  going  to  and  from  his  home  over 
one  of  the  bridges  and  passing  over  a  path- 
way across  the  railroad  tracks.  On  re- 
tnmins  to  work  at  the  noon  hour  he  was 
mjnred  by  an  engine  passing  along  one  of 
these  tracks.  In  discussing  the  right  of  the 
dependents  of  the  deceased,  the  court  says: 

"The  defendants'  employment  of  the  decedent 
thei'efore  contemplated  that  he  would  approach 
and  leave  the  plant  by  passing  to  and  from  the 
highway  over  private  property,  indnding  either 
of  the  footbridges  and  the  railroad  tracks  par- 
allel with  Main  street. 

"tinder  these  circumstances  this  employ^  was 
within  the  scope  of  his  employment  when. he 
vas  passing  to  or  from  bis  work  at  the  plant 
over  the  private  property  lying  between  Main 
street  and  the  plant;  in  other  words,  the  nse 
of  this  method  of  approach  to  the  plant  by  this 
employ^  was  an  incidental  term  of  his  contract 
of  employment  annexed  to  it  by  the  consent  of 
his  employers.  Merlino  v.  Connecticut  Quar- 
ries Co.,  93  Conn.  57,  104  Atl.  396. 

"When  this  employ^,  under  the  facts  found, 
entered  upon  the  private  property  lying  between 
Main  street  and  the  defendants'  plant,  he  came 
witliin  the  zone  of  his  employment,  and  all  dan- 
gers and  perils  incident  to  the  use  of  this  meth- 
od of  approach  were  perils  incident  to  and 
arising  out  of  his  employment" 

In  Be  Sundlne,  218  Mass.  1,  105  N.  B. 
433,  L.  B.  A.  19iaA,  318,  the  court,  in  con- 
sld^lng  the  right  of  the  claimant  for  com- 
pensation, said: 

"Nor  do  we  regard  it  as  decisive  against  the 
petitioner  that  she  was  injured  while  upon 
■tairs  of  which  neither  Olson  nor  Dunne  & 
Co.  had  control,  though  they  and  their  em- 
ployes had  the  right  to  use  them.  These  stairs 
were  the  only  means  availaUe  for  going  to 
and  from  the  premises,  where  she  was  employ- 
ed, the  means  which  she  practically  was  invit- 
ed by  Olsen  and  by  Dunne  &  Co.  to  use.  In 
this  respect,  the  case  resembles  Moore  v.  Man- 


chester Liners,  ubi  snpra;  and  t!(at  ease,  de- 
cided under  the  English  act  before  the  passage 
of  our  statute,  must  be  regarded  as  of  great 
weight.     [Citing  cases.] 

"It  was  a  necessary  incident  of  the  petition- 
er's employment  to  nse  these  stairs.  We  are 
of  opinion  that  according  to  the  plain  and  nat- 
ural meaning  of  the  words  an  injury  that  oc- 
curred to  her  while  she  was  so  using  them 
arose  'out  of  and  in  the  course  of  her  employ- 
ment," 

In  the  second  beadnote  In  .Tudson  Mfg. 
Co.  et  al.  V.  Ind.  Ace.  Com.,  181  Cal.  at  page 
300,  184  Pac.  1,  which  reflects  the  opinion 
of  the  court.  It  is  said: 

"The  death  of  an  employ^  of  a  manufactur- 
ing company  resulted  from  an  injury  arising  out 
of  his  employment  where  he  was  struck  and 
killed  by  an  engine  operated  by  a  railroad  com- 
pany whUe  he  was  pursuing  his  way  to  work 
along  a  path  crossing  the  tracks,  where  such 
path,  although  not  a  public  highway,  was  not 
only  the  sole  means  of  ingress  and  egress  for 
the  employes  to  their  place  of  work,  but  was 
the  means  of  access  required  and  authorized  by 
the  manufacturing  company,  and  intimately  as- 
sociated with  the  company's  plant  as  a  part  of 
its  necessary  establishment." 

The  Supreme  Court  of  West  Virginia,  in 
De  Constanttn  v.  Pub.  Service  Com.,  76  W. 
Va.  32,  83  S.  EL  at  page  80,  L.  R.  A.  1016A, 
329,  in  considering  a  question  similar  to  the 
one  presented  by  this  record,  says: 

"Since  injury  after  termination  of  actual 
work,  while  on  the  premises  of  the  employer 
and  in  pursuit  of  the  usual  way  of  leaving  the 
same,  is  held  to  be  within  the  course  of  em- 
ployment and  to  have  arisen  out  of  the  same, 
it  seems  clear  that  an  injury  to  a  workman 
while  coming  to  his  place  of  work  on  the  prem- 
ises of  the  employer  and  by  the  only  way  of 
access,  or  the  one  contemplated  by  the  con- 
tract of  employment,  must  also  be  regarded  as 
having  been  incurred  in  the  course  of  the  em- 
ployment and  to  have  arisen  out  of  the  same. 
If,  in  such  case,  injury  does  not  occur  on  the 
premises,  but  in  close  proximity  to  the  place 
of  work  and  on  a  road  or  other  way  intended 
and  contemplated  by  the  contract  as  being  the 
exclusive  means  of  access  to  the  place  of  work, 
the  same  principle  would  apply  and  govern.  If 
the  place  at  which  the  injury  occurred  is 
brought  within  the  contract  of  employment,  by 
the  requirement  of  its  use  by  the  employ^,  so 
that  he  has  no  discretion  or  choice  as  to  his 
mode  or  manner  of  coming  to  work,  such  place 
and  its  use  seem  logically  to  become  elements 
or  factors  in  the  employment,  and  the  injury 
thus  arises  out  of  the  employment  and  is  in- 
curred in  the  course  thereof.  But,  on  the 
contrsry,  if  the  employ^,  at  the  time  of  the 
injury,  has  gone  beyond  the  premises  of  the 
employer,  or  has  not  reached  them,  and  has 
chosen  his  own  place  or  mode  of  travel,  the 
injury  does  nof  arise  out  of  his  employment, 
nor  is  it  within  the  scope  thereof." 

See,  also,  1  Honnold  on  Workmen's  Comp. 
1368,  and  Lumbermen's  Reciprocal  Ass'q  t. 
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Betanken  et  aL  (Tex.  dr.  App.)  226  S.  W. 
154. 

Plaintiff's  contention  is  that  the  deceased 
received  the  Injury  while  on  his  way  to  work 
at  a  place  not  under  Its  ctmtrol,  and  at  a 
time  when  the  relation  of  employer  and 
onployC  did  hot  exist  It  la  therefore  argn- 
ed  that  the  deceased  was  exposed  to  no  other 
or  greater  dangers  than  any  member  of 
the  public  traveling  over  this  road;  that  any 
accident  resulting  from  such  exposure  does 
not  entitle  the  Injured  person  to  compensa- 
tion under  the  Workmen's  Compensation  Act, 
regardless  of  the  fact  of  employment.  Nu- 
merous cases  are  cited  In  support  of  that 
contention,  among  others  the  following:  In 
re  McNlcol,  215  Mass.  4»7,  1Q2  N.  E.  687, 
L.  R.  A.  1916A,  306;  Honnold  Work.  Compw 
1917,  I  369;  Kowalek  et  al.  ▼.  N.  Y.  Con.  B. 
Co.,  229  N.  Y.  489,  128  N.  B.  888;  United 
D.  ft  B.  Co.  ▼.  Ind.  Com.,  291  lU.  480^  126 
N.  B.  184;  In  re  Brown,  173  App.  Div.  432, 
159  N.  X.  Supp.  1047,  16  N.  C.  O.  A.  290; 
Case  of  FnmideUo,  219  Mass.  488,  107  N.  B. 
349;  City  of  Milwaukee  v.  Althoff,  156  Wis. 
08,  145  N.  W.  238,  L.  R.  A.  1916A,  327; 
Wilson  V.  H.  0.  Frlck  Coke  Co.,  268  Pa.  256, 
110  Atl.  723. 

Conceding  that  the  weight  of  authority 
denies  to  an  employe  the  right  to  compensa- 
tion for  an  injury  received  while  on  his 
way  to  or  from  his  onployment,  the  question 
here.  In  its  final  analysis,  is:  Did  the  par- 
ticular fticts  surrounding  this  accidoit  make 
this  case  an  exertion  to  the  holdings  of 
the  courts?  The  Commission  was  of  the 
opinion  that  the  facts  in  this  case  warranted 
the  conclusion  that  the  general  rale  invoked 
by  plaintiff  did  not  apply.  It  Is  not  easy, 
and  probably  not  possible  or  desirable,  to 
state  any  general  rule  applicable  to  every 
condition  or  state  of  facts  by  or  under  which 
compensation  can  be  allowed  or  denied  to 
an  employe.  Courts  are  usually  controlled, 
in  allowing  or  denying  compensation,  by  the 
peculiar  facts  of  each  case.  In  Be  Bollman, 
128  N.  B.  639,  the  Appellate  Court  of  Indiana 
says: 

"The  question  in  each  case  mast  be  deter- 
mined from  a  consideration  of  its  own  facts 
and  drcumstances." 

That  statement  Is  approved  by  the  same 
court  In  a  later  case.  Empire  H.  fti  A.  Ins. 
Co.  ▼.  PnrceU  (Ind.  App.)  132  N.  E.  664. 

Considering  the  findings  of  the  Commis- 
sion and  the  undisputed  facts  which  appear 
in  this  record,  and  weighing  the  effect  of 
those  fiicts  in  the  lig^t  of  the  authorities, 
we  are  of  the  opinion  that'  there  is  suffi- 
cient competent  testimcmy  to  support  the 
Commission's  findings  and  that  the  findings 
applied  to  the  particular  facts  In  tbla  case 
support  the  award. 


[2]  Since  the  oral  argument  and  the  sub- 
mission of  this  case,  plaintiff  has  asked  and 
received  permission  to  file  an  amendment 
to  its  petition  for  writ  of  review.  The  bur- 
den of  the  amendment  is  that  the  compen- 
sation law  c<mtravene8  both  the  state  and 
federal  Constitutlcms — ^that  it  in  effect  de- 
prives the  individual  of  property  without 
due  process  of  law.    It  is  insisted  that — 

"To  hold  that  section  8113,  as  amended  by 
Lavrs  1919,  e.  63,  which  provides,  'Every  sncb 
employ^  who  is  killed  by  accident  arising  out 
of,  or  in  the  coarse  of  his  employment,  where- 
soever such  injury  has  occurred,'  etc,  means 
that  said  provision  of  the  statute  extends  so 
as  to  obligate  the  employer  to  indemnify  its 
employes  for  acddents  not  a  part  of  the  hazard 
of  the  industry,  and  not  occurring  while  actu- 
ally engaged  in  the  work  of  the  employer,  ren- 
ders the  act  contrary  to  the  provisions  of  the 
Constitution  of  the  State  of  Utah,  to  wit,  sec- 
tion 7  of  artide  1  of  the  Constitution  of  the 
State  of  Utah,  which  reads  as  follows:  'No 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  dne  process  of  law,'  and  contrary 
to  the  provisions  of  section  1  of  artide  14 
of  the  Constitation  of  the  United  States,  pro- 
viding that,  'No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  dtizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liber- 
ty, or  property,  withont  due  process  of  law,' 
for  the  reason  that  to  so  hold  makes  said  stat- 
ute come  under  the  Constitutions'  condedina- 
tion  of  aU  arbitrary  power  so  prohibited  both 
by  the  Constitation  of  the  State  of  Utah  and 
the  Constitution  of  the  United  States  as  above 
set  forth." 

That  the  general  and  underlying  prlndples 
of  the  Workmen's  Compensation  Law  do  not 
conflict  with  any  constitutional  right  of  eaa- 
ployer  oc  employe  Is  not  an  open  question 
in  this  state.  Ind.  Com.  v.  Daly  Min.  Co., 
61  Utah,  602,  172  Pac.  301;  Garfield  Smelt- 
ing Co.  V.  Ind.  Com.,  63  Utah,  133,  178  Pac. 
67;  Ind.  Coin.  v.  Evans,  62  Utali,  394,  174 
Paa  825;  Beteuna  v.  Ind.  Com.,  66  Utah. 
258,  186  Pac.  636;  Utah  Copper  Ca  T.  Ind. 
Com.  (Utah)  193  Pac.  24,  13  A.  U  B.  1367; 
Salt  Lake  City  v.  Ind.  Com.  (Utah)  199  Pac. 
152.  The  contention  here,  however,  seems  to 
be  that  that  part  of  section  3113,  supra, 
which  authorizes  compensati(«  for  an  injury 
"wheresoever  such  Injury  has  occurred,"  is 
an  attempt  to  diarge  an  industry  for  some- 
thing not  a  part  of  the  hazard  of  such  in- 
dustry. Of  necessity,  that  phrase  should  be 
construed  in  connection  Tiritb  and  as  a  part 
of  the  mtlre  section.  When  so  construed,  it 
follows  that  the  accident,  wheresoever  it 
has  occurred,  must  also  arise  out  of  or  be  in 
the  course  of  the  employment  So  Interpret* 
ed,  we  fall  to  see  any  infringement  of  idaln- 
tiff's  constitutional  rights. 

We  are  referred  to  the  opinion  of  the  Su- 
preme Court  in  Interstate  Commerce  Con- 
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mlsBloii  T.  liOulsTtlle  &  Nashville  B.  R.  Co., 
227  D.  S.  88,  33  Sup.  Ct  185,  67  I*  Ed.  431, 
•8  Bui^portiiig  plaintiff's  cwtentlon.  It  does 
not  appear  In  the  record  before  this  court 
that  the  Commission  or  any  member  of  It 
Tisited  the  place  of  the  accident  On  the 
contrary.  It  is  afflrmatlTely  stated  In  plain- 
tiff's brief  that  the  Commission  did  not  vlstt 
the  place  of  the  acddent.  Presumably,  there- 
fore, nothing  was  considered  by  the  Commis- 
fli(Hi  except  testimony  taken  at  a  regular 
bearing.  We  are,  however,  of  the  opin- 
ion, and  so  hold,  that  it  affirmatively  appears 
from  the  testimony  found  in  this  record  that 
tbe  Commission's  findings  are  supported  by 
■ach  testimony.  The  opinion  of  the  Supreme 
Court  in  the  above  case  is  therefcnre  not  ap- 
plicable or  controlling  In  this  case. 
The  award  is  affirmed,  with  costs. 


OORFMAN,  C.  J.,  and  WBBEB,  THUBp 
MAN,  and  FRICK,  JX,  concur. 

On  Application  for  Rehearing. 

GIDEON,  J.  In  a  petition  for  rehearing, 
Idalntifl  complains  that  the  court  has  griev- 
ously erred  In  stating  certain  facts.  It  is 
especially  urged  that  the  testlmMiy  does  not 
warrant  the  conclusion  found  In  tte  opinion 
to  the  effect  that  the  public  road  over  which 
the  deceased  was  traveling  was  used  and 
maintained  largely,  if  not  whoUy,  for  the 
accommodation  of  the  plalntUTs  employ&s. 
In  the  argumoit  for  a  rehearing  the  testi- 
mony bearing  upon  that  particular  question 
Is  set  out  at  length.  While  we  think  the 
record  warrants  the  statement  of  the  court, 
such  statement  is  not  controlling.  Neither 
is  it  tlie  basis  upon  which  the  court  rests 
its  opinion.  If  counsel  were  right  in  the 
osicluslon  that  the  court's  Judgment  was 
founded  on  such  statement,  some  JustlQca- 
tion  for  counsel's  argument  might  have  a 
basis  in  fact.  The  exact  contrary  is  the  fact, 
and  it  so  appears  from  the  opinion. 

A  statement  of  assumed  facts  is  made  in 
the  argument,  and  counsel  seem  anxious  to 
know  what  the  Judgment  of  this  court  would 
be  under  such  facts.  In  answer  to  that  sug- 
gestion. It  is  sufficient  to  say  that  it  will 
be  the  duty  of  this  court  to  determine  the 
rights  of  the  parties  as  in  Its  Judgment  the 
law  applicable  Justifies  when  such  facts  as 
aasmned  are  presented.  We  reaffirm  the 
statemoit  In  the  oidnion  that  every  case  must 
dqiaid  upon  its  own  particular  facts.  We 
have'  determined  the  rights  of  the  parties  to 
this  proceeding  under  the  facts  presented  in 
tlie  record.  Nothing  is  advanced  In  the 
petition  for  a  rehearing  to  Justify  a  dif- 
ferent conclusion. 

The  petition  for  a  rehearing  is  denied. 

CORFMAN,  C.  J.,  and  WEBER,  THUR- 
MAN,  and  FRICK,  JJ.,  concur. 
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(60  Utab,  223) 
(No.  3748.) 


(Supreme  Covrt  of  Utah.    April  28,  1922. 
Rehearing  Denied  Jane  3,  1922.) 


1.  Brokers  «=386( I)— Evidence  showed  failure 
to  produce  customer  wtthin  time  limit. 

In  action  by  broker  for  commission  on  the 
sale  of  sheep,  evidence  held  to '  show  contract 
not  completed  within  the  time  limit. 

2.  Witnesses  ®=9266'/2— Evidence  on  cross- 
examination  part  of  evidence  In  chief. 

Evidence  elicited  from  a  party  on  cross- 
examination  must  be  regarded  as  part  of  the 
evidence  given  by  him  in  chief. 

3.  Brokers  «=!>84( I)— Burden  od  broker  to 
show  fulfillment  of  bis  contract. 

Tbe  burden  of  proof  is  on  the  broker  suing 
for  conunission  to  establish  that  he  fulfilled  bis 
contract.- 

4.  Brokers  ^sSO— Rule  as  to  broker's  per* 
formanee  of  contrast  within  time  Ihalt  as  af> 
factlng  right  to  eommlsslons  stated. 

To  entitle  a  broker  to  his  commiBsions,  he 
moat  prove  not  only  the  actual  rendition  of 
services  called  for  by  his  contract,  but  com- 
plete performance  thereof  witliin  the  time  stip- 
ulated or  before  expiration  of  extension  of 
time  agreed  on,  but  where  there  is  no  fraud  or 
bad  faith  on  the  part  of  the  employer  and  the 
broker  does  not  perform  witliin  the  time  limit, 
the  employer,  after  expiration  thereof,  without 
incurring  liability  to  the  broker,  may  contract 
with  the  customer  introduced  by  him  within  the 
period  for  performance,  either  on  the  same 
terms  or  on  others  more  or  less  favorable  than 
those  that  tbe  broker  was  authorized  to  offer, 
and  the  mere  fact  that  he  finds  or  introduces  a 
prospective  customer  within  the  time  limit  does 
not  entitle  him  to  commissions  where  payment 
thereof  is  conditioned  on  timely  performance 
of  additional  duties. 

5.  Brokers  iS=»5I^Rulo  as  to  performance  by 
broker  within  time  limit  held  to  apply  to  par* 
ticular  oase  so  as  to  require  reversal  of  Judg- 
ment In  his  favor. 

Where  no  fraud  or  bad  faith  is  charged  to 
the  owner  or  any  collusion  between  him  and  a 
purchaser  to  deprive  a  broker  of  his  commis- 
sion, and  it  appears  that  be  failed,  as  his  con- 
tract required,  to  find  a  purchaser  for  sheep 
before  the  time  the  owner  was  required  to  put 
them  on  feed,  the  rule  that,  when  a  vendor  and 
broker  agree  on  a  time  in  which  property  is  to 
be  sold,  no  commission  la  payable  unless  the 
sale  is  made  within  the  time,  provided  there  is 
DO  collusion  or  connivance  with  the  prospective 
purchaser  to  prevent  a  sale  during  the  specified 
time,  applies  and  a  Judgment  in  favor  of  the 
broker  in  such  case  must  therefore  be  re- 
versed.* 

Appeal  from  District  Court,  Salt  Lake 
County ;  Wm.  M.  M.  Crea,  Judge. 

Action  by  L  N.  Porter  against  John  B. 
Hunter.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  &lal 
granted. 


4s3ror  other  eaiM  m«  hum  topic  and  KBT-NUUBBR  in  all  Key-Numbered  Diseita  and  ladezei 
>Butt  V.  Strlactellaw,  «  Utab,  talk  US  Pso.  6». 
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Irvine  &  Tbnrman,  of  Salt  Lake  City,  for 
aK)elIant 

Chris  Mathlaon,  of  Salt  Lake  City,  tor  re- 
spondent. > 

WEBER,  J.  Plaintiff,  a  live  stock  broker, 
sued  for  a  conunlBslon  claimed  by  him  for  se- 
curing a  purchaser  for  a  herd  of  sheep  owned 
by  defendant.  The  case  was  tried  to  the 
court  without  a  jury,  and  from  a  judgment 
in  favor  of  plaintiff  defendant  appeala 

In  his  complaint  the  plaintiff  alleges  that 
on  or  about  January  10, 1920,  he  was  employ- 
ed by  the  defendant  to  find  a  purchaser  for 
2,200  head  of  sheep,  and  the  defendant  agreed 
to  pay  him  a  commission  of  25  cents  per  bead 
if  plaintiff  found  a  person  ready,  able,  and 
willing  to  purchase  the  sheep  at  a  price  and 
upon  terms  satisfactory  to  defendant,  and 
that  plaintiff  found  a  purchaser  to  wliom  the 
dieep  were  sold  by  the  deftodant.  In  addi- 
tion to  denying  the  alleged  terms  of  the 
agreement  as  set  forth  In  the  complaint,  and 
denying  that  defendant  was  indebted  to 
plaintiff,  the  answer  alleges  that  on  or  about 
December  20, 1919,  defendant  agreed,  if  plain- 
tiff would  secure  a  purchaser  for  2,200  head 
of  sheep  before  the  time  when  defendant 
would  be  required  to  put  them  on  feed,  the 
purchaser  to  take  with  tbe  sheep,  at  cost 
price  to  defendant,  all  provisions,  consisting 
of  hay,  potatoes,  and  other  supplies  thereto- 
fore purchased  by  defendant  for  the  han- 
dling and  care  of  the  sheep,  that  defradant 
would  give  plaintiff  all  moneys  received  from 
the  sale  thereof  in  excess  of  $14.75  a  head. 
The  answer  further  alleges  that  defendant 
was  required  to,  and  did,  put  the  sheep  on 
feed  on  or  about  December  26,  1919,  but  that 
plaintiff  fftUed,  within  the  time  provided  In 
said  offer,  or  at  all,  to  secure  a  purchaser. 

[1]  The  undisputed  testimcmy  supports  the 
aflSrmative  allegations  of  defendant's  answer. 
The  defendant's  testimony  was,  in  substance, 
as  follows:  That  he  met  plaintiff  on  Decem- 
ber 22, 1919,  in  Salt  Lake  City,  and  told  him 
he  had  2,200  head  of  sheep,  440  tons  of  bay, 
7  tons  of  com,  and  a  ton  of  potatoes;  that, 
it  a  sale  could  be  made  before  the  sheep  were 
put  on  feed,  he  would  sell  the  sheep  at  $14.75 
a  bead  and  the  provisions  at  cost  price  to  him; 
that  he  had  made  arrangements  to  graze  the 
sheep  until  Deconber  25th  or  January  1st, 
and  expected  to  put  them  on  feed  at  that 
time;  that  in  that  conversation  plaintiff  said 
he  had  a  party  who  would  take  the  sheep 
right  away  at  $15  per  head  and  the  provi- 
sions at  cost  price;  that  thereupon  defendant 
stated  that  be  did  not  care  what  plaintiff 
made  out  of  the  sheep,  provided  the  sheep 
netted  him  $14.76  a  head  and  tbe  sale  was 
made  before  they  were  put  on  feed;  that 
plaintiff  then  produced  J.  S.  Ostler,  with 
whom  defendant  entered  Into  negotiations, 
telling  Ostler  he  would  give  him  tiU  Christ- 
mas or  the  first  of  the  year;  that  defendant 
did  not  hear  from  Ostler  until  January  3d, 


and  at  that  time  the  sbe^  and  provisions 
were  still  unsold.  He  thereupon  requested 
Ostler  to  go  out  and  look  at  them.  On  Jan- 
uary 14th  he  received  a  telegram  to  meet 
Ostler  at  Nephi  oa  the  19th  at  whldi  time 
and  place  a  contract  was  entered  Into  cover- 
ing the  sheep  and  the  remaining  provisions. 
There  were  eight  stacks  of  hay  on  hand  at 
the  time  the  sheep  were  put  on  feed,  and  at 
tbe  time  of  entering  Into  the  contract  three 
of  the  stacks  had  been  consumed.  Ostler 
took  four  of  the  remaining  five  stacks.  About 
156  to  160  tons  of  hay  had  been  consumed  be- 
tween the  time  the  sheep  were  put  on  feed 
and  the  time  they  were  taken  over  by  Ostler. 
The  price  of  hay  was  $15  per  ton,  making 
a  total  for  156  tons  of  $2,340,  for  any  part 
of  which  Ostler  refused  to  reimburse  de- 
fendant Defendant  further  testified  that  he 
was  also  put  to  other  expense  in  feeding  and 
caring  for  the  sheep  between  the  time  they 
were  put  on  feed  and  the  time  they  w»e 
taken  over  by  Ostler,  for  which  expenses 
Ostler  likewise  refused  to  reimburse  him. 

J.  S.  Ostler,  who  finally  purchased  the 
sheep,  testified  that  some  time  la  December, 
1919,  he  went  to  the  hotel  to  meet  the  defend- 
ant at  plaintiff's  request,  and  that  he  and 
tbb  defendant  then  entered  into  negottatltms 
for  the  purchase  of  the  sheep.  The  witness 
told  defendant  that  there  were  others  inter- 
ested with  him,  and  that  he  would  have  to 
consult  them;  and  the  defendant  then  stated 
that  he  would  give  him  until  the  end  of  the 
year.  Mr.  Ostler  did  not  talk  with  the  de- 
fendant again  until  after  tbe  first  of  the 
year,  when  he  called  defendant  by  phone  and 
asked  him  whether  the  sheep  were  still  for, 
sale,  and  upon  being  told  that  they  were  Ost- 
ler said  that  he  would  go  and  examine  them. 
After  seeing  tbe  sheep  be  met  the  defendant 
at  Nephi,  and  on  January  19,  1920,  they  en- 
tered Into  a  written  contract  for  the  pur^ 
chase  of  the  sheep  and  certain  provisions, 
and  on  tbe  26th  of  the  same,  month  the  sheep 
were  delivered  to  the  purchaser  with  the  pro- 
visions then  on  hand  with  the  exception  of 
one  stack  of  hay  which  he  refused  to  take. 

On  cross-examination  the  plaintiff  was  ask- 
ed whether  anything  was  said  about  tbe 
sheep  going  to  be  put  on  feed  right  away, 
and  that  the  sheep  must  be  sold,  if  sold  at 
$15  per  head,  before  they  went  on  feed. 
Plaintiff  answered  that  there  may  have  been 
sdmething  said  to  that  effect,  and  that  be 
would  not  swear  whether  tliat  was  said  or 
not,  but  that  it  may  have  been  said  in  the 
offer  to  him.  Plaintiff  further  testified  that 
he  did  not  know  when  the  sheep  went  on 
feed. 

[2]  PlalntlfTs  testimony  Is  no  stronger  than 
what  be  testified  on  cross-examination,  and 
the  evidence  elicited  from  him  on  cross-ex- 
amination must  be  regarded  as  part  of  tbe 
evidence  given  by  him  In  chief.  Wilson  t. 
Wagar,  26  Mich.  452. 

[3]  Defendant   testified   deflnltdy   to   the 
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terms  of  the  contract,  and,  there  being  no 
denial  by  plaintiff  on  his  cross-examination 
or  at  any  time,  it  is  beyond  cavil  that  the 
contract  was  as  alleged  in  defendant's  answer, 
and  that  the  contract  as  thus  established  by 
the  testimony  was  not  fulfilled  by  plaintiff. 
de  burden  of  proof  was  upon  plaintiff  to 
establish  that  he  had  fulfilled  the  contract. 
Not  a  shred  of  evidence  was  produced  by  the 
^aintiff  t^idlng  to  prove  that  he  procured 
or  produced  a  purchaser  who  bought  before 
the  sheep  had  been  put  on  feed.  On  the 
contrary.  It  can  be  fairly  inferred  from  the 
evidence  that  the  sheep  were  put  on  feed 
before  the  1st  of  January,  ld20.  About  $2.- 
000  worth  of  hay  had  been  fed  by  January 
28, 1920.  The  hay  was  on  hand  when  plain- 
tiff and  defendant  first  met  and  when  Ostler, 
tlie  purchaser,  was  introduced  to  defendant 
by  plaintiff.  According  to  the  contract  of 
employm^it,  the  hay  on  hand  before  any  of 
it  was  fed  was  to  be  taken  and  paid  for  by 
tlie  purchaser.  The  purdiaser  did  not  pay 
for  the  bay,  and  when  he  on  January  Ist  or 
2d  made  inquiry  about  the  sheep  the  time 
Umit  bad  expired. 

[4]  As  applicable  here,  the  rule  of  law  is  as 
stated  In  4  R.  O.  L.  p.  305,  i  47: 

'7o  entitle  a  broker  to  the  payment  of  his 
commissions,  it  is  essential  that  he  prove  not 
only  tlie  actual  rendition  of  all  the  services 
called  for  by  liis  contract  of  employment,  but 
that  he  complete  the  performance  theredf  with- 
in the  time  stipulated  or  before  the  expiration 
of  such  additional  period  as  may  have  been 
granted  by  the  employer  in  extension  of  that 
orisinaily  agreed  upon.  •  •  •  Bat  where 
there  is  no  fraud  or  bad  faith  on  the  part  of 
the  employer  and  the  broker  does  not  perform 
within  the.  time  limit,  the  employer  after  the 
expiration  thereof  mgy  contract  with  a  cas- 
tomer  introduced  by  the  broker  within  the  pe- 
riod for  performance,  either  upon  the  same 
terms  or  npon  others  more  or  less  favorable 
than  those  the  broker  was  authorized  to  offer, 
vitbont  incurring  any  liability  to  compelnsate 
the  latter  for  his  services.  The  mere  fact  that 
a  broker  finds  or  introduces  a  prospective  cus- 
tomer witliin  the  period  prescribed  is  not  suffi- 
rient  to  entitle  him  to  his  commissions  where 
payment  of  the  latter  is  conditioned  upon  the 
timely    performance  of   additional   duties." 

See,  also,  9  C.  J.  pp.  593,  606;  2  Mechem  on 
Agency  (2d  Ed.)  |  2127 ;  Fultz  v.  Wimer,  34 
Kan.  576,  9  Paa  316;  Davis  &  Go.  ▼.  Aab- 
ling  (Wash.)  202  Pac.  2. 

[(]  No  fraud  and  no  bad  faith  are  charged 
to  the  defendant  nor  any  collusion  between 
Urn  and  the  purchaser  to  deprive  the  broker 
of  his  commission.  The  doctrine  announced 
in  Burt  T.  Stringfellow,  48  Utah,  330,  159 
Pac.  627,  and  other  Utah  decisions  cited 
therein,  to  the  effect  that,  when  a  vendor  and 
a  broker  agree  upon  a  time  limit  during 
iriildi  property  is  to  be  sold,  no  commission 
is  payable  unless  the  sale  be  made  witbin  tbe 
time  limit,  {Hrovlded  there  is  no  collusion  or 


connivance  with  the  projective  purchaser  to 
prevent  a  sale  within  the  specified  time  ap- 
plies to  this  case,  and,  under  the  evidence  as 
it  appears  In  the  record,  necessitates  a  re- 
versal of  the  Judgment  of  the  district  court 
The  Judgment  is  therefore  reversed,  and  a 
new  trial  granted.  Costs  oo  appeal  are  taxed 
to  respondent ;  other  costs  to  abide  final  re- 
sult 


CORFMAN,    O.    J, 
PRICK,  JX,  concur. 


and    GIDEON    and 


THURMAN,  J.,  being  disqualified,  did  not 
participate  In  the  disposition  of  this  cause. 


(90  Utah,  168) 
JEREMY  FUEL  &  QRAIN  CO.  v.  DENVER 
&  R.  Q.  R.  CO.    (No.  3672.) 

(Supreme   (3onrt  of  Utah.     May  3,   1922. 
Rehearing  Denied  May  25,  1922.) 

1.  Pleadine  <S=>8 (3)— Complaint  alleging  rata 
charged  and  that  It  Is  unreasiNiable  or  ax- 
tortlonate  states  altlmate  faot. 

In  an  action  against  a  carrier  for  excessive 
freight  charges,  a  statement  in  the  complaint 
that  an  overcharge  has  been  collected  is  one 
of  ultimate  fact  and  not  simply  a  legal  con- 
clusion, and  a  complaint  alleging  the  rate 
charged,  and  that  it  is  unreasonable  or  extor- 
tionate, is  not  subject  to  demurrer.i 

2.  Railroads  «=»5i/2.  New,  vol.  6A  Key-No. 
Series— Period  of  federal  control  excluded 
from  period  of  limitation  of  stato  statute. 

Since  the  Transportation  Act  provides  that 
the  period  of  federal  control  shall  not  be  com- 
puted as  a  part  of  the  period  of  limitation  in 
actions  against  carriers  for  causes  of  action 
arising  prior  to  federal  control,  the  period  from 
the  date  the  government  took  control  of  and 
operated  a  railroad  must  be  excluded  from  the 
computation  of  the  period  of  limitation  of  the 
state  statute. 

3.  Carriers  <e=» 1 99— Shipper  at  common  law 
oould  reoover  for  discrimination  In  rates. 

A  shipper  at  common  law  could  recover 
for  discrimination  in  rates;  the  carrier  being 
bound  to  carry  at  an  equal  rate  for  all  custom- 
ers for  substantially  similar  service  and  under 
substantially  similar  conditions. 

4.  Carriers  «=>200— Limitation  of  actions  0so 
28(1)— Common-law  remedy  to  reoover  over- 
charges not  abrogated  by  statute;  shipper's 
salt  to  reoover  overcharges  not  governed  by 
limitations  as  to  statutory  liabilities  or  pen- 
alties. 

A  sliipper's  right  at  common  law  to  sue  the 
carrier  to  recover  excessive  and  discriminatory 
freight  charges  collected  from  the  shipper  by 


>  Herndon  y.  Salt  Lake  City,  34  Utah,  65,  85  Pac. 
646,  131  Am.  St.  Rep.  827;  Francis  t.  Olabom,  30 
Utah,  67,  83  Pac.  571;  Chesney  ▼.  Chesney,  33  Utah, 
SOS,  94  Pac.  989 ;  Raamussen  t,  Serler,  etc,  40 
UUh,  371,  m  Pac.  741.. 
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the  carrier  1b  not  abrogated  by  Comp.  Iawb 
1907,  It  434.  454.  4S5,  requiring  reasonable 
rates,  and  aathorizing  an  overcharged  shipper 
to  recover  doable  the  charges  paid;  hence  a 
nrit  to  recover  ezcesstre  freight  charges  col- 
lected is  not  governed  by  Comp.  Laws  1917,  g 
6468,  subd.  1,  as  to  action  for  liability  created 
by  statute,  or  by  section  6470,  subd.  1,  as  to 
action  for  statntory  penalty,  but  by  the  fonr- 
year  statute. 

5.  Appeal  and  error  «=9ll70(7)— Error  In  ad- 
mission of  evidence  not  affecting  parties'  sob- 
stantlal  riglits  doe*  act  require  reversal. 

The  introduction  of  incompetent  and  imma- 
terial evidence  will  not  warrant  a  reversal 
where  there  was  sabstantial  and  competent 
evidence  supporting  the  complaint,  and  an  ex- 
amination of  the  record  convinces  the  Supreme 
Ckiurt  that  the  jury's  verdict  for  plaintiff  was 
right;  for  the  letter  and  spirit  of  Comp.  Laws 
Utah  1917,  I  6622,  requires  courts  to  disregard 
any  error  or  defect  in  pleadings  or  proceedings 
not  affecting  the  parties'  substantial  rights.' 

Appeal  from  District  Conrt,  Salt  Lake 
County;  John  F.  Tobin,  Judge. 

Action  by  the  Jeremy  Fuel  &  Grain  Com- 
pany against  the  Denver  &  Rio  Grande  Ball- 
road  Company.  Verdict  and  Judgment  for 
plalntlfT,  and  defendant  appeals.    Affirmed. 

See,  also,  203  Pac.  863. 

Van  Cott,  Rlter  &  Farnswortb,  of  Salt 
Lake  City,  and  J.  G.  McMurry,  of  Denver, 
Colo.,  for  appellant 

Baldwin  Robertson  and  Ball,  Musser  ft 
Robertson,  all  of  Salt  Lake  City,  for  re- 
spondent. 


WEBER,  J.  In  March,  1919,  plalntift,  on 
its  own  behalf,  and  as  assignee  of  14  other 
coal  shippers,  brought  suit  to  recover  exces- 
sive freight  collected  by  defendant  on  coal 
shipped  from  different  railroad  stations  in 
Carbon  county,  Utah,  to  Salt  Lake  City,  Utah, 
by  plaintiff  and  Its  assignors.  The  Jury  re- 
turned a  verdict  in  favor  of  plaintiff  in  the 
sum  of  $58,962.80,  Including  interest  De- 
fendant appeals. 

Appellant  assigns  many  errors.  The  most 
important  relate  to  the  pleadings. 

The  complaint  in  substance  charges  that 
between  November  20,  1914,  and  March  7, 
1917,  the  defendant  collected  freight  on  coal 
shipped  In  carload  lots  by  idaintlff  and  its  as- 
signors at  the  rate  of  $1.60  per  ton,  and  that 
between  those  dates,  as  contained  in  its 
printed  tariff  sdiedule  for  the  transportation 
of  coal,  the  legal  rate  was  $1.25  per  ton; 
that  the  charges  of  $1.6(^)er  ton  demanded 
and  collected  by  appellant  of  respondent  and 
Its  assignors  were  unjust,  unreasonable,  dis- 
criminatory, and  unlawful  to  the  extent  that 
said  charges  exceeded  the  rates  and  charges 
as  published  in  the  tariff  schedule,  and  the 
tbargeB  demanded  and'  collected  from   re- 


spondent and  its  asBignors  were  unjust,  un- 
reasonable, discriminatory  and  unlawful  to 
the  extent  that  they  exceeded  $1.25  per  ton. 
[1]  The  complaint  was  demurred  to  by  ap- 
pellant on  the  ground  of  uncertainty,  In  tbat 
from  the  avermjents  that  the  rates  exacted  of 
the  consignees  "were  unjust,  unreasonable, 
discriminatory  and  unlawful  to  the  extent 
that  said  charges  exceeded  the  sum  of  $1j25 
per  ton  it  is'  impossible  to  determine  in  what 
respect  said  rates  are  unjust,  unreasonable, 
discriminatory  or  unlawful."  A  motion  was 
also  made  to  strike  the  parts  of  the  complaint 
demurred  to.  It  is  argued  that  to  say  a  rate 
is  unreasonable  Is  merely  a  conclusion,  and 
not  a  statement  of  fact,  and  that  appellant 
was  entitled  to  be  apprised  In  what  respect 
the  rates  were  claimed  to  be  unreasmiable. 
Attached  thereto  and  made  a  part  of  the 
complaint  are  exhibits  showing,  among  other 
things,  the  rates  of  freight  charged,  what 
the  rate  should  have  been,  and  the  overcharge 
on  each  shipment.  To  say  that  an  overcharge 
has  been  collected  is  stating  an  ultimate  fact, 
not  simply  a  legal  conclusion.  Certainly  the 
appellant  was  given  all  the  information  that 
was  necessary  to  fully  apprise  it  of  what  re- 
spondent claimed.  It  has  frequently  been 
hdd  that  it  is  sufficient  to  allege  In  the  com- 
plaint that  plalntifl  was  charged  a  sum  in 
excess  of  a  reasonable  rate.  Thus  it  is  said 
in  Goodridge  t.  U.  P.  R.  B.  (0.  O)  85  Fed.  35. 
that— 

"A  simple  allegation  that  the  plaintiffs  were 
charged  a  dollar  a  ton  and  tbat  they  had  paid 
that  amount,  and  that  those  charges  were  un- 
reasonable and  extortionate,  states  a  good  cause 
of  action." 

In  10  a  J.  p.  454,  i  717,  the  author  says: 

"At  common  law,  where  a  carrier  makes  il- 
legal charges  to  carry  the  goods,  the  consignee's 
expenses  may  be  recovered  back  in  an  actioa 
for  money  had  and  received.  As  stated  in  Cul- 
len  V.  Seaboard  Air  line  R.  R.  Co.,  63  Fla. 
122,  58  South.  182,  'the  gist  of  the  action  is 
that  the  defendant,  upon  the  circumstances  of 
the  case,  is  obligated  by  the  ties  of  natural  Jus- 
tice to  refund  the  money.* " 

Appellant  cites  Hemdon  v.  Salt  Lake  City, 
34  Utah,  65,  95  Pac.  646,  131  Am.  St  Rep. 
827;  Francis  v.  Gishorn,  30  Utah,  67,  83  Pac. 
571;  Chesney  v.  Chesney,  33  Utah,  503,  94 
Pac.  989;  Rasmussen  v.  Sevier,  etc.,  40  Utah. 
371,  121  Pac.  741— as  supporting  its  proposi- 
tion that  the  averments  in  respondent's  com- 
plaint as  to  the  unreasonableness  of  the 
freight  charges  are  mere  '  conclusions.  In 
Hemdon  v.  Salt  Lake  City,  supra,  it  is  held 
that  an  allegation  in  the  complaint  that  the 
city  Is  charged  with  a  duty  of  maintaining  its 
streets  in  a  safe  condition  for  public  travel 
is  a  mere  conclusion,  and  that  while  correct 
as  an  abstract  proposition  of  law,  such  a 
statement  in  an  instruction  was  inapplicable 
to  the  facts  developed  in  that  particular  case. 


^sstFoT  otlier  cases  *••  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DlgMta  and  tadez* 
«B«ird  V.  D.  A  B.  Q..  49  VUOk.  S8,  16S  Pao.  7*. 
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The  other  three  Utah  cases  dted  are  also 
far  from  being  authorities  In  support  of  ap- 
pellant's proposition  In  the  Instant  case. 

The  motion  to  strllie  was  properly  over- 
ruled, and  It  was  not  error  to  overrule  the 
dannrrer  to  the  complaint  as  pleading  a  con- 
dnaion  of  law  Instead  of  the  facts. 

[2]  Another  attaclc  made  by  demurrer  up- 
on the  complaint  Is  that  each  canse  of  action, 
in  so  far  as  It  Is  predicated  Upon  the  exac- 
tion of  higher  freight  rates  from  the  parties 
than  from  other  shippers,  Is  barred  by  sutt- 
dlvislon  1,  of  section  6468,  Comp.  Laws  Utah 
1917,  or.  If  not  barred  by  that  section,  is 
barred  by  subdivision  1,  of  section  6470  of 
the  same  compUatlMi.  Subdivision  1,  of  sec- 
tloo  9468,  provides  tbat  an  action  for  liabU- 
ity  created  by  statute  other  than  penalty  or 
forfeiture  under  the  laws  of  this  state  shall 
be  begun  within  one  year.  Subdivision  1,  | 
6470,  provides  that  an  action  upon  the  stat- 
ute for  a  penalty  or  forfeiture  where  the 
action  is  given  to  an  individual,  except  when 
the  statute  Imposing  it  prescribes  a  different 
limitation,  shall  be  began  within  one  year. 
This  suit  was  instituted  March  21, 1919.  On 
December  21,  1917,  the  government  took  con- 
trol of  and  otierated  the  Denver  &  Rio  Gran- 
de Railroad  Company.  By  the  Transpor- 
tation Act  (41  Stat  466),  providing  for 
government  control  and  operation  of  rail- 
roads. It  Is  provided  that  the  period  of  fed- 
eral control  shall  not  be  computed  as  a  part 
of  the  period  of  limitation  In  actions  against 
carriers  for  causes  of  action  arising  prior  t» 
federal  control.  Therefore  the  period  from 
December  31,  1917,  must  be  excluded  from 
the  computation  of  the  period  of  limitation 
of  the  state  statute.  Standley  v.  U.  S.  Rail- 
road Administration  (D.  C.)  271  Fed.  794. 
Excluding  the  period  of  federal  control,  none 
of  the  claims  tot  overcharge  were  barred  by 
the  four-year  limitation.  The  trial  court, 
however,  permitted  no  proof  of  shipments 
prior  to  March  31,  1915. 

[}]  Ck>ansel  for  appellant  argue  that  at 
eommon  law  no  recovery  could  tie  had  for 
discrimination  In  rates,  the  only  question 
being  whether  the  rate  charged  was  reason- 
able, and,  If  reasonable.  It  had  to  be  paid 
eren  though  another  shipper  was  given  a 
more  favored  rate.  As  supporting  their 
proposition  counsel  cite  6  Cyc.  499:  Penn., 
etc,  V.  International,  etc.,  230  TT.  S.  184,  33 
Sup.  Ct  893,  57  L.  Ed.  1446,  Ann.  Cas.  1915A. 
315:  Parsons  v.  RaUroad,  167  U.  S.  447,  17 
Sop.  Ct  887,  42  li.  Ed.  231 ;  5  Am.  &  Eng. 
Eitcy.  of  lAw  (2d  Ed.)  179;  Fltdiburg  Ry. 
Oo.  V.  Gage,  12  Gray  (Mass.)  399;  Menacbo 
».  Ward  (C.  C.)  27  Fed.  629,  23  Blatchf .  505. 
The  great  weight  of  American  authority  is 
not  In  accord  with  appellant's  contention. 
10  a  J.  471,  I  746, 

"Independently  of  any  constitutional  or  stat- 
atory  regnlation  on  the  subject,  the  carrier  Is 
fcoond  to  carry  at  an  eqaal  rate  for  all  cus- 
tomers  for   substantially   similar  service   and 


under  substantially  similar  conditions.'' 
J.  489,  {  775. 


167 
IOC. 


Referring  to  the  doctrine  that  it  has  been 
held  by  some  authorities  that  it  -  not  nec- 
essary that  the  carrier  shall  serve  all  at  the 
same  rate  of  compensation.  It  Is  said  In  4  R. 
0.  L.  I  35,  p.  656: 

"But  althoagh  a  number  of  courts  have  in- 
clined toward  this  doctrine,  there  has  been  a 
marked  tendency  to  give  a  more  stringent  inter- 
pretation to  the  rule,  and  it  has  been  asserted 
that  the  daty  of  a  common  carrier  toward  the 
public  contemplates  fair  treatment  to  all,  and 
that  therefore  the  carrier  cannot  discriminate 
anjustly  between  its  patrons,  and  so  cannot 
properly  carry  for  one  at  an  unreasonably  low 
price,  or  gratis,  when  by  so  doing  it  would  be 
acting  unjustly  toward  another,  even  if  it  is 
ready  to  carry  for  such  other  at  a  reasonable 
cliarge.  The  duty  which  the  eommon  carrier 
owes  to  all  cannot  be  discharged  if  it  is  allowed 
to  make  unequal  preferences,  and  thereby  pre- 
vent or  impair  the  enjoyment  of  the  common 
right,  and  the  common-law  rule  sbonid  there- 
fore be  construed  as  meaning  not  only  that  all 
persons  are  entitled  to  carriage  upon  reasona- 
ble terms,  but  upon  equal  terms  as  weO.  It 
may  safely  be  said  that  the  tendency  and  weight 
of  authority  are  in  favor  of  the  doctrine  that  a 
common  carrier  is  charged  with  the  quasi  pub- 
lic duty  of  transporting  on  equal  terms  for  all 
persons,  where  the  carrying  for  some  at  a 
lower  price  than  for  others  would  injnre  those 
less  favored.  It  is  therefore  not  periflissible 
for  a  common  carrier  to  demand  a  different  hire 
from  different  persons  for  an  identical  Und  of 
service  under  identical  conditions." 

[4]  It  is  contended  by  api)ellant  that,  even 
if  the  common  law  allowed  recovery  for  un- 
just discrimination,  section  454,  Comp.  Laws 
Utah  1907,  excluded  the  common  law  frcmi 
all  subjects  thereby  regulated.  By  section 
434  of  the  statutes  mentioned  railroads  are 
authorized  to  receive  such  compensation  for 
transportation  of  freight  "as  shall  be  reason- 
able and  conformable  to  law."  By  section 
454  they  are  required  to  "fix  and  publish 
their  rates  of  charges  for  freight  and  fares 
from  one  station  to  another  on  their  various 
lines  In  this  state."  By  section  455  they  are 
prohibited  from  charging  any  one  a  greater 
sum  than  another  "for  like  service,  from  the 
same  place,  under  like  conditions,  under  sim- 
ilar drcumstancee,  and  for  the  same  period 
of  time.  For  every  transgression  of  the  pro- 
visions of  this  section  such  common  carrier 
shall  be  liable  to  the  party  suffering  thereby 
double  the  entire  amount  so  dtiarged  to  such 
party."  Referring  to  this  statute  counsel 
say: 

"It  win  thus  be  (een  that  the  statute  does  not 
prescribe  the  particular  rates  to  l>e  charged. 
But  it  does  provide  that  the  rates  charged  shall 
be  no  greater  than  are  charged  to  another  under 
like  circumstances,  etc.  If,  therefore,  one  per- 
son is  charged  more  than  another,  this  section 
is  violated,  and  the  injured  party  is  entitled  to 
recover  double  the  charges  paid." 
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It  is  oontraded  that  tbls  statute  gives  a 
complete  remedy  to  a  shipper  who  has  been 
overcharged,  and,  being  In  force  when  plaln- 
tilTs  cause  of  action  accrued,  the  shipper  has 
no  remedy  at  common  law.  Winsor  v.  C.  4  A. 
R.  R.  (0.  C.)  62  Fed.  716.  and  Beadle  v.  Rail- 
road, 51  Kan.  248,  32  Pac.  910,  squarely  sup- 
port the  prc^sltlon  advanced  by  appellant. 
The  same  rule  is  laid  do^vn  in  1  Rorer  on 
Railroads,  p.  570.  There  Is,  however,  a  con- 
trariety of  opinion  upon  this  subject  In  2 
Elliott  on  Railroads,  |  711,  the  rule  is  assert- 
ed to  be  that — 

"Unless  the  common-law  right  of  action  la 
thereby  taken  away  in  express  terms  or  by  nec- 
essary implication,  the  penalty  imposed  by  a 
penal  statute  is  cumulative  only,  and  the  com- 
mon-law right  of  action  continues  to  exist  un- 
impaired." 

In  10  O.  J.  p.  iSl,  I  700,  it  Is  said: 

"The  common-law  remedy  for  excessive 
freight  charges  is  not  abrogated  by  a  statute 
authorizing  recovery  of  the  charges  collected 
in  excess  of  the  rates  properly  chargeable  un- 
der a  railroad  commission  law." 

See,  also,  4  R.  C.  L.  654,  $  131. 
In  Heiserman  v.  B.,  G.  R.  &  N.  R.  R.,  63 
Iowa,  732,  18  N.  W.  903,  it  is  held  that; 

"The  liability  of  defendant  for  money  collect- 
ed for  the  transportation  of  property,  in  excess 
of  reasonable  charges,  existed  at  common  law. 
The  enactment  of  a  statute  imposing  penalties 
for  excessive  charges,  recoverable  by  the  par- 
ty injured,  or  providing  that  for  exacting  and 
collecting  them  the  agent  of  the  railroad  com- 
pany shaJl  be  guilty  of  a  misdemeanor,  does 
not  take  away  the  right  existing  at  common  law 
to  recover  money  paid  in  excess  of  reasonable 
charges.  •  •  •  The  injured  party  may  waive 
the  tort  created  l>y  statute,  and  sue  upon  tVt 
implied  contract  raised  by  the  law,  whereby 
the  carrier  is  obliged  to  repay  the  consignee 
or  consignor  of  the  property  all  sums  exacted 
in  excess  of  reasonable  compensation." 

See,  also,  Fletcher  Paper  Co.  v.  D.  &  M.  R. 
R,  198  Mich.  469,  164  N.  W.  628;  Smith  v. 
C.  &  N.  W.  Co.,  49  Wis.  443,  5  N.  W.  240; 
Goodridge  v.  U.  P.  R.  R.  Co.  (C.  C.)  35  Fed. 
35 ;  La  Floridlenne  v.  A.  C.  L.  R.  R.,  63  Fla. 
208,  212,  58  South.  185;  CuUen  v.  S.  B.  A.  L. 
R.  R.,  63  Fla.  122,  58  South.  182 ;  SuUlvan  v. 
Railroad,  121  Minn.  488,  142  N.  W.  3,  46  L. 
R.  A.  (N.  S.)  612. 

The  statute  of  this  state  which  was  In 
force  when  plaintiff's  cause  of  action  accrued 
did  not  suspend  other  remedies  and  did  not 
abrogate  the  common-law  remedy.  As  plain- 
tUTs  cause  of  action  was  not  based  upon  the 
statute,  the  court  committed  no  error  in  over- 
ruling appellant's  demurrer  which  raised  the 
question  of  the  statute  of  limitations. 

[S]  Among  appellant's  assignments  of  error 
are  many  ^regarding  the  admission  and  exclu- 
sion of  evidence.  The  trial  was  prolonged. 
Every  possible  technicality  was  invoked  by 
appellant's  counsel.     Over  objections  some 


incompetent  and  some  immaterial  evidence 
was  admitted.  Some  of  the  court's  instruc- 
tions are  doubtless  subject  to  criticism.  In 
Baird  v.  D.  &  R.  G.,  49  Utah,  58,  162  Pac.  79, 
it  is  said: 

"Where  a  case  is  tried  to  a  jury  and  improp- 
er or  incompetent  evidence  is  admitted  to  es- 
tablish a  material  fact,  respecting  which  the 
evidence  is  in  conflict,  the  admission  of  such 
evidence  ordinarily  constitutes  reversible  er- 
ror. There  are,  however,  conditions  under 
which  the  admission  of  improper  evidence,  even 
where  a  case  is  tried  to  a  jury,  may  not  con- 
stitute prejudicial  error.  Such  may  he  the  case 
where  there  is  abundant  competent  evidence  to 
establish  the  fact  which  is  also  sought  to  be 
proved  by  improper  evidence,  and  where  there 
is  no  evidence  to  the  contrary." 

So  here,  the  defense  introduced  no  evi- 
dence. Substantial  competent  evidence  sup- 
porting the  complaint  was  adduced  by  plain- 
tiff. An  examination  of  the  record  convinces 
us  that  the  jury's  verdict  was  right  In  such 
a  case  it  Is  our  duty  to  be  governed  by  the 
letter  and  spirit  of  the  statute  which  pro- 
vides that  the  court  must  in  every  stage  of 
an  action  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  docs  not 
afTect  the  substantial  rights  of  the  parties, 
and  that  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 
Comp.  Laws  Utah  1917,  J  6622. 

The  judgment  is  affirmed,  with  costs. 

CORFMAN,  C.  J.,  and  GIDEON,  THUR- 
MAN,  and  FRICK,  JJ. 


(IM  Or.  281) 
MENDELSOHN  V.  MENDELSOHN. 
(Supreme  Court  of  Oregon.     May  31,  1922.) 

1.  Rofofmatlon  of  Instruments  9=345(18)  — 
Evidence  held  to  show  mutual  mistake  in 
omitting  exception  from  release. 

Evidence  that  the  parties  to  an  agreement 
for  division  of  the  property  after  divorce  made 
a  subsequent  agreement  to  settle  a  dispute  as 
to  the  distribution  of  the  household  furniture, 
in  which  the  husband  agreed  to  deliver  certain 
articles  to  the  wife,  and  to  pay  a  stated  sum  in 
cash,  and  that,  on  deUvery  and  payment  the 
scrivener  for  the.  wife's  attorney  copied  a  form 
of  release  which  included  all  demands  against 
the  husband,  without  excepting  therefrom  the 
claim  against  the  husband  for  future  install- 
ments of  cash  payments  provided  for  by  the 
original  agreement,  concerning  which  there  was 
no  dispute,  held  to  show  a  mutual  mistake  en- 
titlmg  the  wife  to  a  reformation  of  the  release 
by  the  insertion  of  the  exception. 

2.  Contracts  ®=»I54  —  Law  Imputes  Intention 
corresponding  to  reasonable  meaning  of  words 
and  acts. 

The  law  imputes  to  a  party  to  an  agree- 
ment the  intention  corresponding  to  the  reason- 
able meaning  of  bis  words  and  acts. 
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3.  COBtracts  «=3lft— Evory  agremirat  apring* 
fron  an  offer  and  aceeptanco. 

Everr  agreement  aprings  from  offer  and  ac- 
ceptance, sometimea  by  words  alone,  some- 
times  by  acts  alone,  and  sometimes  by  both 
words  and  acts. 

4.  ReformatloR  of  Instniments«=)45(l8)— Evl- 
ieoce  held  not  to  show  Inexcusable  negligence 
barring  relief  from  mistake. 

Evidence  that  the  scriyener  for  plaintiff 
copied  a  form  for  release,  which  plaintiff  signed 
without  intending  to  release  a  claim  which  was 
DOt  in  dispute  between  the  parties,  bat  which 
was  not  excepted  from  the  terma  of  the  release, 
keU  not  to  diow  inezcasable  ne^gence  which 
predades  plaintiff  from  correcting  Ute  mistake. 

5.  Equity  «=»39( I)— Complete  relief  It  admln- 
bterod  by  equity  In  case  transferred  because 
of  equitable  reply. 

Where  plaintiff  in  an  action  at  law  inter- 
posed a  reply  claiming  eqnitable  relief  by  refor- 
mation of  a  release,  as  permitted  by  Or.  L.  | 
390,  as  amended  in  1917,  and  the  case  was 
therenpon  transferred  from  the  law  side  to  the 
«<|iiity  side  of  the  court,  it  was  proper  for  equi- 
ty to  giye  complete  relief,  and  it  was  not  neces- 
sary, after  reforming  the  release,  to  transfer 
the  case  back  to  the  law  side  for  further  pro- 
ceedings. 

Department  1. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Geo.  O.  Bingham,  Judge. 

Action  by  Carrie  B.  Mendelsohn  against 
M.  P.  Mendelsohn,  transferred  to  equity  on 
the  filing  of  a  reply  claiming  equitable  relief. 
Decree  for  plaintiff,  and  defendant  appeals. 
.\ffinned. 

Thomas    Brown,    of    Salem    (Carson    & 
Brown,  of  Salem,  on  the  brief),  for  appellant 
J<dui  Bayne,  of  Salem,  for  respondent 

BBIAN,  J.  The  controversy  arises  out  of 
substantially  the  following  facts:  The  de- 
fendant and  plaintiff  were  formerly  husband 
and  wife  Hying  in  Salem,  Or.  In  the  fall 
of  1917  plaintiff  instituted  a  suit  for  divorce 
against  defendant  Shortly  after  the  In- 
stitution of  the  divorce  suit  an  agreement 
was  entered  Into  between  the  parties  where- 
in It  was  provided  that,  in  the  event  of  a 
divorce,  the  defendant  should  deliver  to  the 
plaintiff  1,000  shares  of  mining  stock  and 
500  shares  to  her  daughter  Ruth;  also  de- 
liver, to  tbe  plaintiff  all  cut  glass,  linen,  and 
other  miscellaneous  articles  in  their  house, 
together  with  the  sum  of  $500  in  cash  and 
the  farther  sum  of  $500  In  question  in  month- 
ly installments  of  $50  each,  to  begin  with  the 
■umth  of  December,  1917;  and  also  pay  the 
plaintU)?  tbe  value  to  be  placed  upon  house- 
hold goods  then  In  his  residence,  excepting  a 
•  certain  yictrola,  gas  range,  leather  couch, 
bedroom  set  complete,  one  large  rug,  two 
Bnall  rugs,  bookcase,  and  all  books  not  be- 
kuging  to  tbe  plaintiff  or  her  daughter  Ruth. 


Thereafter,  on  October  8,  1017,  a  decree  of 
divorce  was  entered  In  the  suit  dissolving  the 
bonds  of  matrimony  existing  between  the 
parties.  Defendant  delivered  the  mining 
stock,  cut  glass,  linen,  and  miscellaneous 
articles  to  the  plaintiff,  and  paid  her  the 
$500.  An  effort  was  made  to  adjust  the 
matter  of  the  household  goods,  for  which  tbe 
defendant  was  to  pay  the  plaintiff.  Plaintiff 
desired  to  obtain  the  vlctrola.  On  October 
S,  1917,  the  matter  was  adjusted  by  the  de- 
fendant agreeing  to  pay  $100  In  cash  and 
deliver  to  the  plaintiff  the  victrola  and  one- 
half  of  the  silverware.  In  lieu  of  paying  her 
the  value  of  the  household  goods,  the  plain- 
tiff agreeing  to  accept  the  same  and  give  the 
defendant  a  receipt  in  fuU  of  all  claims  and 
demands  except  the  sum  of  $500  to  be  paid 
In  monthly  payments.  The  $100  was  then 
paid,  and  the  one-half  of  the  silverware 
and  the  yictrola  delivered  to  the  plaintiff, 
who,  through  Mr.  A.  A.  Hall,  delivered  to 
the  defendant  the  receipt  which  is  set  out  In 
defendant's  answer,  releasing  and  discharg- 
ing defendant  "from  all,  and  all  manner  of 
actions  and  causes  of  actions,  suits,  debts, 
dues,  sums  of  money,  accounts,  reckonings, 
bonds,  bills,  specialties,  covenants,  contro- 
versies, agreements,  promises,  variance,  tres- 
passes, damages,  judgments,  extents,  exe- 
cutions, claims  and  demands  whatsoever.  In 
law  or  equity,  which  against  the  said  M.  P. 
Mendelsohn  I  ever  bad,  or  now  have,  or 
which  I,  or  my  heirs,  executors,  or  admin- 
istrators hereafter,  can,  shall  or  may  have, 
for,  upon,  or  by  reason  of  any  matter,  cause 
or  anything  whatsoever,  from  the  beginning 
of  the  world  to  the  date  of  these  presents." 

Mr.  Hall,  th^  scrivener.  In  writing  the  re- 
ceipt by  oversight  Inadvertence,  and  mistake 
omitted  to  write  the  words  exciting  the 
said  $500  to  be  paid  In  monthly  payments 
from  the  operation  of  the  release.  The 
plaintiff  by  oversight  Inadvertence  and  mis- 
take supposed  she  signed  a  receipt  and  re- 
lease covering  the  value  of  the  hons^old 
goods  only,  and  releasing  the  defendant 
from  all  claims  and  demands  except  the 
sum  of  $500.  The  present  suit  was  institut- 
ed to  collect  the  $500  due  in  monthly  install- 
ments beginning  with  the  month  of  December, 
1917.  The  defendant  contends  that  the  sub- 
sequent agreement  evidenced  by  the  release 
completely  exonerated  bim  from  any  fur- 
ther liability  under  the  original  agreement 

The  complaint  Is  in  the  ordinary  form  em- 
ployed in  actions  on  contracts.  The  defend- 
ant answered  the  complaint,  and  set  up  two 
further  and  separate  defenses,  the  one  be- 
ing the  modification  of  the  contract  and  its 
execution  as  modified,  and  the  other  being 
the  release.  Plaintiff  replied  to  the  further 
and  separate  defenses,  pleading  a  mutual 
mistake  in  the  preparation  and  execution 
of  the  release  under  section  390,  Or.  L.,  per- 
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mlttlng  aii  equitable  defense  In  an  action  at 
law  to  be  raised  by  tbe  answer  or  reidy. 
The  trial  court  proceeded  to  hear  the  issues 
raised  by  the  answer  and  reply  as  an  equity 
proceeding,  and  at  the  conclusion  of  tbe 
hearing  found  for  the  plaintiff  and  decreed 
a  reformation  of  the  release  by  the  Insertion 
of  an  excepting  clause,  and  that  plaintiff 
should  have  judgment  as  prayed  for  in  her 
complaint. 

[1]  The  alleged  mistake  Is  the  chief  ques- 
tion in  controversy  in  this  suit,  although 
It  is  not  the  only  matter  urged  by  the  de- 
fendant. A  careful  reading  of  the  testimony 
convinces  us  that  the  contract  which  the 
receipt  or  release  was  intended  by  tbe  par- 
ties to  evidence  was  to  the  effect  that  the 
defendant  should  pay  the  plaintiff  $100  and 
deliver  to  her  one-tialf  of  the  silverware 
and  the  victrola  in  lieu  of  the  value  of  the 
household  goods  agreed  to  be  paid  for  by 
defendant.  This  was  the  only  matter  left 
unsettled  by  tbe  original  agreement  Plain- 
tiff and  defendant  had  two  parties  examine 
the  furniture  in  order  to  place  a  value  there- 
on. On  account  of  the  change  in  the  agree- 
ment no  record  was  made  of  the  valuation, 
and  it  is  not  remembered  by  the  witnesses. 
The  defendant  made  the  proposition  to  the 
plaintiff  through  her  attorney,  Mr.  Hall,  to 
pay  the  $100  and  give  tbe  plaintiff  one-half 
the  silverware  and  the  victrola,  and  request- 
ed a  receipt  in  full.  It  was  ta  evldoice  that 
such  receipt  should  be  In  full  for  the  claim  in 
regard  to  the  household  furniture  and  noth- 
ing more.  In  attempting  to  adjust  tbe  matter 
there  had  been  difficulty  as  to  several  little 
things  which  were  in  dispute  and  were  not 
mentioned  in  the  agreement.  During  all  of 
the  negotiations  In  regard  to  making  the 
change  in  the  original  agreement,  which  cul- 
minated in  the  plaintiff's  accepting  $100, 
the  victrola,  and  silverware,  nothing  was  said 
in  regard  to  the  $500  to  be  paid  in  Install- 
ments which  would  become  due  thereafter. 
The  $S00  was  not  in  the  minds  of  either 
party.  This  was  no  part  of  the  subject-mat- 
ter of  the  transaction.  It  was  not  Intended 
by  either  party  to  include  the  $500  in  tbe 
receipt  or  release.  The  scrivener  for  some 
reason,  as  he  states,  followed  a  stereotyped 
form  Instead  of  indicating  what  was  received 
and  what  it  was  for.  The  defendant  accept- 
ed the  receipt;  the  mistake  was  mutual. 
The  value  of  the  victrola  according  to  tbe 
testimony  was  al>ont  $100,  and  the  silver- 
ware according  to  the  plaintiff  was  worth 
about  $10,  and  according  to  the  testimony 
of  tbe  defendant  about  $30.  It  Is  stated  by 
Mr.  Hall  in  his  cross-examination  tliat  these 
items  Just  about  covered  tbe  value  of  the 
household  goods. 

11, 3]  The  law  Imputes  to  a  person  the 
intention  corresponding  to  tbe  reasonable 
meaning  of  hi*  words  and  acts.   Every  agree- 


ment springs  from  offer  and  acceptance^ 
sometimes  by  words  alone,  sometimes  by  acta 
alonev  and  sometimes  by  both  words  and 
acts.    9  Cyc  245,  247. 

[4]  It  is  claimed  by  the  defendant  that  the 
plaintiff  was  guilty  of  negligenoe  in  the  mat- 
ter so  as  to  preclude  her  from  Iiaving|  tbe 
written  Instrument  reformed.  Considering 
all  the  circumstances  as  detailed  by  tbe  tes- 
timony, we  do  not  tliink  tliat  the  plaintiff 
was  guilty  of  Inexctisable  negligence  bo  as 
to  preclude  her  from  having  the  mistake  cor- 
rected. 2  Pomeroy,  Equity  Jurisprudence 
(3d  Ed.)  S  856;  Howard  v.  Tettelbanm,  61 
Or.  148,  120  Pac.  373. 

{t]  It  is  contended  by  defendant  that 
after  the  trial  court  decreed  a  reformation 
of  the  written  instrument  the  action  at  law 
should  liave  proceeded  accordingly.  Where 
a  case  is  transferred  from  the  law  side  to  tlie 
equity  side  of  the  court  it  is  proper  proce- 
dure for  the  equity  court  to  proceed  to  ad- 
minister  complete  relief.  Haynea  v.  Whit- 
sett,  18  Or.  454,  22  Paa  1072;  livesley  v. 
Johnston,  48  Or.  40,  84  Pac.  1044;  Tokstad 
V.  Daws,  68  Or.  86,  136  Pac.  844;  Acton  v. 
LAmberson  (Or.)  202  Pac.  421. 

In  the  case  of  Grossoi  t.  Campbell,  2(tt 
Pac.  745,  we  discussed  somewliat  at  length 
the  ^ect  of  the  amendment  of  1917  to  sec- 
tion 390,  Or.  Ik,  to  which  for  tbe  sake  ot 
brevity  we  here  refer.  In  Churchill  v.  Meade, 
92  Or.  633,  182  Pac.  370,  Mr.  JusUce  Bur- 
nett said  of  this  section  as  compared  to  the 
same   t>efore   its   ammdment: 

"It  may  be  said  by  a  fignre  of  speedi  that 
the  statute  opens  a  new  door  into  chancery 
through  the  law  courts,  whereas  before,  the 
entry  must  have  been  by  a  direct  suit  in  that 
forum." 

There  la  nottiing  in  secticm  890  of  the 
Code  to  change  the  procedure  in  equity  frona 
what  it  was  prior  to  the  amendment  of  1917 
other  than  to  permit  a  litigant  in  a  law  ac- 
tion to  go  into  equity  through  the  law  side 
of  tbe  court.  On  tbe  contrary,  the  amended 
section  provides: 

"The  parties  sliall  have  tbe  same  rights  in 
such  case  as  if  an  original  Irill  embodying  the 
defense  or  seeking  tbe  relief  prayed  for  in  such 
answer  or  reply  bad  been  filed." 

After  the  written  instrument  was  reform- 
ed and  the  mistake  corrected  there  was 
nothing  remaining  to  be  tried  In  the  law- 
action.  Tbe  issues  all  having  be«i  determin- 
ed by  the  equity  court,  it  was  appropriate  to 
enter  a  judgment  accordingly. 

The  decree  of  the  lower  court  ahonld  b« 
alUrmed. 

It  is  so  ordered. 

BURNETT,  O.  T,.  and  HcBBIDB  and 
RAND,  JJ.,  concur. 
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(Sapreme  Conrt  of  Oregon.    May  23,  1922.) 

1.  Lleenses  «=>l  —  Antomobtle  license  fee  i« 
privilege  tax  wlileli  Legislature  may  require. 

Since  the  main  purpose  of  Iiaws  1919,  p. 
70i,  c.  399  (Or.  L.  K  4772-1814),  regulating 
tlie  use,  registration,  licensing,  etc.,  of  motor 
TeUdes,  is  to  require  tlie  owners  thereof  to 
make  good  the  extra  wear  and  tear  on  the 
highways,  the  license  fee  therein  exacted  is  a 
privilege  tax  within  the  Legislature's  power  to 
require,  though  the  sale  of  a  licensed  car  car- 
ries the  privilege  with  it. 

2.  Taxatien  «=3<2I9  —  Registered  aotemoblle 
deaiera  not  exempt  from  personal  property 
tax  oa  oars  In  their  hands. 

An  automobile  dealer,  to  whom  is  assigned, 
tmder  Or.  L.  |  4776,  on  payment  of  a  single  fee, 
a  general  dlstinctiTe  registration  numher  for  all 
his  cars,  which  he  uses  only  for  demonstra- 
tion purposes,  is  in  a  distinct  class  from  indi- 
vidual owners,  as  indicated  by  sections  4775- 
4777.  4780,  and  not  within  the  general  mischief 
of  extra  wear  and  tear  on  the  highways  with- 
«ot  compensation  which  the  statute  (Lews 
1919,  p.  704,  c.  399  TOr.  L.  {|  4772-4814])  regu- 
lating the  use,  licensing,  etc.,  of  motor  vehicles 
was  intended  to  prevent,  and  hence  is  not  ex- 
empt, under  section  4S0O,  from  personal  prop- 
er^ taxes  levied  under  section  4381;  the  reg- 
istration and  license  fees  which  the  former  sec- 
tion provides  shall  be  in  lieu  of  other  taxes  and 
lieenses  referring  to  those  required  of  individ- 
aal  owners  under  sectiona  4797-4790. 

8.  Taxation  «=a>42(l)  —  Ne  dlscrimfnatlon  If 
dasslflcation  Is  reasonable^ 

So  long  as  there  is  reasonable  classifica- 
tion, there  la  no  discrimination. 

A.  Taxation  «=342(l)-^ct  under  which  ante* 
mobile  dealers'  oars  are  subject  to  personal 
property  tax  held  not  discriminatory. 
Or.  Ia.  i  4381,  under  which  automobiles  in 
flie  hands  of  dealers  are  subject  to  personal 
property  taxes,  despite  the  payment  of  the  com- 
paratively small  registration  fee,  required  by 
section  4775,  for  issuance  of  a  general  distinc- 
tire  nnmber  covering  all  such  cars,  is  not  dis- 
criminatory in  favor  of  individual  owners,  the 
Seense  fees  exacted  from  whom  are,  under  sec- 
tion 48(X),  in  lieu  of  other  taxes;  it  being  rea- 
sonable to  place  cars,  by  the  frequent  use  of 
which  the  public  highways  are  injured  and  de- 
teriorated, in  a  distinct  class  from  dealer's 
cars,  whidi  are  not  so  used. 

5.  Taxation  ®=>204(2)  —  Exemptions  mast 
elearly  appear. 

Exemptions  from  taxation  must  clearly  ap- 
pear in  the  statute  and  cannot  be  implied. 

6.  Taxation  4=347(1)— Imposition  of  personal 
property  tax  on  automobiles  of  licensed  deal- 
ers held  not  double  taxation. 

Or.  L.  {  4381,  under  which  cars  in  the  hands 
of  dealers  are  subject  to  personal  property 
taxes,  despite  the  payment  of  the  registration 
fee  required  by  section  4775,  is  not  unconsti- 
totiooai  as  constituting  doable  taxation,  though 


the  dealer  might  add  the  amount  paid  to  the 
price  of  the  car  and  sell  it  within  the  year  to 
a  resident  of  the  state  who  might  register  it 
and  pay  the  required  fees  witliin  such  time. 

7.  Constltntlonal  law  «=3284(2)— Taxation  <8=9 
452— Aet  authorizing  summary  collection  be> 
fore  equalization  held  not  unoonstltutlonal. 

pr.  L.  g  4381  authorizing  the  summary  col- 
lection of  taxes  on  unsecured  personal  proper- 
ty before  equalization,  is  not  unconstitutional 
as  depriving  the  owner  of  an  opportunity  to  go 
before  the  board  of  equalization ;  due  process  of 
law  in  tax  matters  not  requiring  any  judicial 
procedure. 

8.  Taxation  «=>40(I2)— Aet  authorizing  sum- 
mary oollectlen  before  equalization  held  not 
discriminatory. 

Or.  L.  I  4381,  authorizing  the  summary  col- 
lection of  taxes  on  unsecured  personal  prop- 
erty before  equalization,  is  not  discriminatory 
as  compelling  payment  thereof  earlier  than  tax- 
es in  general,  as  the  statute  does  not  discrim- 
inate between  property  owners  similarly  cir- 
cumstanced. 

9.  Taxation  «S3673— Aet  authorizing  asseesor 
to  summarily  colleot  taxes  on  unsecured  per* 
sonal  property  held  reasonable. 

The  authority  given  the  assessor  under  Or. 
L.  I  4381,  to  cause  the  summary  collection  of 
taxes  on  unsecured  personal  property  liable  to 
be  removed  from  the  county,  is  reasonable;  the 
fair  presumption  being  that  he  will  do  bis  duty 
and  pursue  the  same  coarse  with  respect  to  all 
property  similarly  situated. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;   J.  P.  Kavanaugh,  Judge. 

Suit  by  the  Northwest  Auto  Company  to 
enjoin  T.  M.  Hurlbnrt,  as  SheriiT  of  Multno- 
mah County,  from  selling  plaintiff's  automo- 
biles for  payment  of  taxes.  From  a  decree 
dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

This  Is  a  suit  brought  by  the  plaintiff  to 
enjoin  the  sheriff  of  Multnomah  county  frcHn 
selling  the  plaintiffs  automobiles  for  the 
personal  property  tax  levied  against  them 
for  the  year  1921.  The  facts  as  shown  by 
the  complaint  are  substantially  as  follows: 
The  plaintiff,  a  dealer  In  automobiles,  on 
March  1,  1921,  owned  a  number  of  automo- 
biles which  it  held  in  Multnomah  county  for 
the  purpose  of  sale,  exchange,  and  trade. 

Prior  to  that  date,  the  plaintiff  had  pro- 
cured a  dealer's  license  for  the  year  1921, 
pursuant  to  section  4  of  chapter  399,  Laws 
of  1919. 

Under  the  authority  of  section  4381,  Or. 
L.  (Olson's  Comp.),  the  county  assessor  of 
Multnomah  county  during  March,  1921,  as- 
sessed plaintiff's  said  automobiles  and  lev- 
ied a  tax  thereon  at  the  rate  of  the  1920  tax 
levy  and  demanded  from  plaintiff  payment 
of  the  resulting  tax.  Plaintiff  refused  pay- 
ment on  the  ground  that  the  automobiles 
were  taxable  only  under  chapter  399  of  the 
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Laws  of  1919  and  not  under  the  Keneral  laws 
for  the  taxation  of  personal  property.  Ten 
days  after  such  refusal,  the  assessor  certi- 
fied this  assessment  and  tax  to  the  sheriff  of 
Multnomah  county,  with  instructions  to  od- 
lect  the  tax.  The  sheriff  was  proceeding  to 
collect  the  tax  until  temporarily  restrained 
therefrom  in  this  suit. 

A  demurrer  was  Interposed  hy  the  defend- 
ant on  the  ground  that  the  complaint  did 
not  state  facts  suffldent  to  constitute  a 
cause  of  suit.  This  was  sustained  by  the 
circuit  court  and  a  decree  was  entered  dis- 
missing the  complaint 

The  appeal  brings  up  for  construction  and 
interpretation  chapter  399,  Laws  of  1919, 
the  plaintiff  contending  that  all  matters  per- 
taining to  the  regulation  and  taxation  of  au- 
tomobiles are  covered  by  the  act  of  1919 
alone,  while  the  defendant  Insists  that  au- 
tomobiles may  be  taxed  in  some  instances 
under  that  act  alone,  and  in  others  may  be 
taxed  under  the  act  and  the  general  person- 
al property  taxation  laws  as  well  and  that 
the  drcumstances  stated  in  the  complaint 
warrant  a  taxation  under  the  general  per- 
sonal property  taxation  laws.  The  constitu- 
tionality of  section  4381  Or.  L.,  under  which 
the  assessor  and  sheriff  were  proceeding  in 
assessing,  levying,  and  collecting  the  tax  In 
question,  is  also  attacked  in  this  contro- 
versy. 

Dan  J.  Malarkey  and  E.  B.  Seabrook,  both 
of  Portland  (Malarkey,  Seabrook  &  Dibble, 
of  Portland,  on  the  brief),  for  appellant 

George  Mowry,  Deputy  Dist  Atty.,  of 
Portland  (Stanley  Myers,  of  Portland,  on 
the  brief),  for  respondent 

MdBBIDE,  J.  (after  stating  the  facts  as 
above).  It  would  be  idle  to  say  that  the 
questions  presented  on  this  appeal  are  easy 
of  solution,  or  that  any  construction  which 
we  may  give  to  the  sections  hereinafter  con- 
sidered will  not  in  Individual  instances  work 
some  hardship.  There  never  was,  and  per- 
haps never  will  be,  any  system  of  taxation 
devised  that  will  work  even  and  exact  jus- 
tice in  every  instance.  The  best  result  that 
the  lawmaker  may  hope  to  attain  is  such  an 
approximation  to  uniformity  as  will  work 
out  justice  in  the  great  majority  of  cases. 
The  preseot  litigation  illustrates  this  prop- 
osition. 

The  plaintiff  on  March  1,  1921,  when  by 
operation  of  law  all  personal  property  not 
otherwise  exempt  became  liable  to  taxation, 
was  the  owner  of  a  large  number  of  auto- 
mobiles which  it  kept  for  sale,  and  upon 
which,  if  not  exempt  by  the  provisions  of  the 
motor  vehicle  act,  there  were  taxes  due  Mult- 
nomah county  to  the  amount  of  $3,(X)2.49. 
If  these  automobiles  were  exempt  from  tax- 
ation by  reason  of  the  payment  of  a  $30 
dealer's  license,  a  large  amount  of  such  prop- 
erty held  for  sale  or  exchange  might  prac- 
tically escape  the  tax  burden  imposed  by 


law  upon  all  other  personal  property;  and, 
if  unsold  during  the  year  or  sold  to  partiea 
residing  outside  the  state,  would  not  contrib- 
ute anything  to  the  revenues  of  the  state 
either  by  license  or  otherwise.  On  the  oth- 
er  hand,  it  is  urged  that  the  great  weight  of 
probability  is  that  most  of  the  vehides  so 
kept  for  sale  or  exchange  will  have  been 
sold  during  the  year  to  residents  of  the  state 
who  will  necessarily  be  compelled  to  secure 
a  license  for  the  privilege  of  driving  them 
upon  the  highways  of  the  state,  which  li- 
cense approximates  in  amount  the  personal 
property  tax  which  would  otherwise  be  due 
thereon;  that  in  effect  this  woidd  amount  to 
double  taxation;  and  that  as  the  amount 
paid  by  the  dealer  as  personal  property  tax 
would  naturally  be  added  by  him  to  the 
price  of  the  car,  the  burden  of  this  double 
taxation  would  eventually  fall  upon  the  pur- 
chaser. Sudi  and  similar  difficulties  which 
suggest  themselves,  and  which  must  ename 
in  consequence  of  any  construction  of  the 
law,  added  to  the  fact  that  the  statute  itself 
is  not  entirely  free  from  ambiguity,  render 
its  interpretation  a  matter  of  much  nicety 
when  we  attempt  to  ascertain  that  elusive 
thing  called  "the  Intent  of  the  Legislature." 
Those  sections  of  the  statute  particular- 
ly relied  upon  by  the  plaintiff  are  sections 
4775  and  4800,  Or.  L.,  and  are  as  follows: 
the  italicized  portion  of  section  4775  being 
that  particularly  pertinent  to  the  preaent 
discussion: 

'  "Sec.  4775.  Every  owner  of  a  motor  vehicle, 
except  as  otherwise  provided  herein  shall,  after 
he  becomes  the  owner  thereof,  and  before  he 
operates  or  drives  the  same  upon  the  ro«ds< 
streets  or  higrhways  of  this  state,  cause  to  be 
filed  b;  mail,  or  otherwise  in  the  office  of  the 
secretary  of  state,  an  application  duly  si^ed 
by  such  owner  for  registration  on  a  blank  or 
blanks  to  be  furnished  by  the  secretary  of  state 
for  the  purpose,  containing  (1)  the  name,  res- 
idence and  business  address  of  the  owner  of 
such  motor  vehicle  and  the  name  of  the  county 
in  which  he  resides;  (2)  a  brief  description 
of  the  motor  vehicle  to  be  registered,  indading 
the  name  of  the  manufacturer,  style,  type  and 
engine  number  of  snch  motor  vehicle,  the  char- 
acter of  the  power  and  the  number  and  diam- 
eter of  the  cylinders,  and  if  a  motor  truck,  the 
rated  maximum  load  carrying  capacity  ex- 
pressed in  tons  and  fractions  thereof,  and  the 
width  of  the  tires  of  the  wheels  expressed  in 
inches;  pr<»nded,  that  every  person,  firm,  asso- 
ciation or  corporation  manufacturing  or  deal- 
ing in  motor  vehicles  for  the  purpose  of  sale  or 
exchange,  instead  of  registering  each  motor  ve- 
hicle so  manufactured  or  dealt  irt,  may  mako 
an  application  upon  a  hlank  to  he  furnished  by 
the  secretary  of  state  for  a  general  distmcUv^ 
number  for  <M  motor  vehiolei  oioned  or  con- 
trolled Iiy  suok  manufacturer  or  dealer  for  tKa 
purpose  of  sale  or  exchange,  suoh  application  to 
contain  (a)  a  brief  description  of  each  ityle  or 
type  of  motor  vehicle  manufactured  or  dealt  n» 
by  such  manufacturer  or  dealer,  including  tK9 
character  of  the  motor  potcer,  and  (b)  the  noma 
amd  husiness  address,  iaoludinff  tlie  oountu,  •/ 
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$tich  manufactitrer  or  dealer.  Upon  receipt  of 
tuek  application  m  due  form  and  the  payment 
of  the  registration  fee  of  $S0,  the  teoretdry  of 
state  thaU  caute  the  aame  to  he  fUed  in  hit  of- 
fice Mt  the  manner  provided  in  this  act.  There 
shall  thereupon  he  assigned  and  issvted  to  swsh 
nanufacturer  or  dealer  a  general  distinoiive 
Mtmber,  and  delivered  to  sneh  manufacturer  or 
dealer,  at  a  place  ieithi»  the  state  of  Oregon,  to 
be  designated  by  him  in  his  application,  a  cer- 
tificate of  registration  in  such  form  as  the  seo- 
retary  of  state  shall  prescribe,  and  one  set  con- 
sisting of  two  duplicate  number  plates  lotift  a 
number  corresponding  to  the  number  of  such 
certificate  of  registration.  Such  numier  plates 
AaU  he  displayed  in  the  manner  provided  in 
this  section  by  every  motor  vehicle  of  such  manr 
i^aehtrer  or  dealer  when  the  same  is  operated 
or  iriven.  upon  an^  road,  street  or  highway  of 
tUt  state;  provided  that  for  any  registration 
made  on  or  after  July  first  of  any  year  hut  one- 
half  of  ««(A  registration  fee  shall  be  paid,  and 
for  any  registration  made  on  or  after  October 
1st  of  any  year  but  one-fourth  of  such  registrar 
Hon  fee  shall  he  paid.  Such  manufacturer  or 
dealer  may  obtain  as  many  duplicate  sets  of 
number  plates  of  such  number  to  assigned  to 
him  hereunder  as  may  he  desired  itpon  the  filing 
of  a  formal  application  therefor  toith  the  seer^ 
tary  of  state  and  the  payment  of  95  for  each 
additional  duplicate  set.  No  plate  or  sign  shall 
he  used  other  than  those  furnished  by  the  leo- 
yetary  of  state.  Nothing  in  this  section  shall 
be  construed  to  apply  to  a  motor  vehicle  operat- 
ed hy  »  manufaoturer  or  dealer  for  private  use 
or  hire." 

"Sec.  4800.  The  regtstratioii  and  lleenae  fees 
imposed  by  thia  act  upon  motor  Tebiclet,  motor- 
cycles, motor  bicycles,  motor  trucks,  trailers 
uid  (Abei  road  vehicles,  shall  be  in  lieu  of  all 
other  taxes  and  licenses,  except  municipal  li- 
cense fees  under  regulatory  ordinances,  to 
wfai«di  rocb  Tdilcles'  may  be  subject,  and  such 
motor  Tebicles,  when  ao  registered  and  licensed 
shall  not  be  entered  on  the  comity  tax  rolls  fpr 
taxation  as  personal  property;  provided,  that 
nethiag  herein  shall  be  considered  as  relieving 
sodi  vehicles  from  liability  for  the  payment  of 
any  tax  based  or  levied  on  an  assessment  thereof 
for  the  year  1919,  or  any  prior  year.  This 
shall  not  be  constmed  to  include  any  snch  ve- 
Udes  in  process  of  manufacture  or  hold  in  stor- 
age for  .commercial  purposes,  which  are  not 
registered  and  licensed  as  in  this  act  required." 

Section  4814,  concluding  the  enactment.  Is 
Important  as  Indicating  the  legislatiye  in- 
tent, and  Is  as  fallows: 

"The  purpose,  object  and  intent  of  this  act 
is  to  provide  a  comprehensive  system  for  the 
r^ulation  of  all  motor  and  other  vehicles  in 
this  state,  except  that  nothing  herein  contained 
Shan  be  deemed  to  apply  to  the  registration  -snd 
fioensing  of  United  States  government  owned 
motor  vehicles  and  to  traction  engines,  farm 
tractor,  road  rollers,  fire  wagons,  fire  engines, 
invalid  chairs  and  baby  buggies." 

Sections  4T76  and  4777  are  evidently  in- 
tended to  refer  aolj  to  applications  for  li- 
cense to  use  IndlTidoal  cars  to  the  exelnslon 
of  those  covered  by  applications  of  dealers. 
They  read  as  follows: 

"See.  4776.  Upon  receipt  of  an  application 
far  registration  of  a  motor  vehicle  the  secretary 
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of  state  shall  filo  sudi  application  In  his  office 
and  register  sucn  motor  vehicle  and  the  facts 
stated  in  snch  application  in  a  record  book  and 
index  to  be  kept  for  the  purpose  under  the  dis- 
tinctive number  assigned  to  such  motor  vehicle 
by  the  secretary  of  state,  which  record  book 
and  index  shall  be  a  public  record  and  open  to 
inspection  by  the  public  during  reasonable  of- 
fice hours." 

"Sec.  4777.  Upon  the  filing  of  an  application 
for  registration  under  this  act  and  the  pay- 
ment of  the  license  fee  herein  provided  for,  the 
secretary  of  state  shall  assign  to  the  motor  ve- 
hicle a  distinctive  number  and,  without  expense 
to  the  applicant.  Issue  and  deliver  to  the  owner 
two  number  plates  bearing  the  same  number. 
He  shall  also  issue  a  certificate  of  registration 
of  such  motor  vehicle,  which  certificate  shall  in- 
clude the  name  of  the  registrant  of  the  motor 
vehicle,  trade  name  of  the  motor  vehicle,  motor 
number  and  license  number  assigned  and  also 
a  space  lor  the  counter  signature  of  the  reg- 
istrant for  identification  purposes.  The  number 
plates  assigned  as  herein  provided  shall  be  and 
remain  with  "the  motor  vehicle  for  the  period  of 
registration  mentioned  in  the  application  there- 
for; provided,  however,  that  in  the  event  of  the 
loss,  mutilation  or  destruction  of  a  number 
plate  or  plates  the  owner  of  a  registered  vehicle 
may  obtain  from  the  secretary  of  state  a  dupli- 
cate or  duplicates  thereof  upon  filing  in  the  of- 
fice of  the  secretary  of  state  on  forms  prepared 
by  him  an  affidavit  showing  the  fact  and  the 
payment  of  a  fee  of  $1," 

It  is  significant  that  the  term  'license"  Is 
only  used  In  these  sections  In  connectlcm  with 
appUcatlons  for  registration  of  individual 
cars.  So  far  as  the  dealer  Is  concerned,  the 
secretary  of  state  la  required  to  issue  a  cer- 
tificate of  registration  In  such  form  as  shall 
be  prescribed  and  furnish  him  identification 
plates;  whereas,  when  an  Individual  owner 
applies,  the  secretary  of  state  Is  required  to 
give  to  the  particular  vehicle  registered  a 
distinctive  number  and  deliver  to  the  own- 
er two  number  plates  bearing  the  same  num- 
ber, which  plates  by  a  subsequent  section 
the  owner  is  required  under  p^ialty  to  keep 
upon  his  car.  The  certificate  of  registration 
in  this  Instance  must  contain  the  trade  name 
of  the  automobile  (as,  for  example.  Ford, 
Bulck,  Dodge,  etc.),  the  motor  number,  etc, 
of  the  vehicle  registered;  in  short,  every- 
thing necessary  for  the  identification  of  the 
particular  vehicle,  a  requirement  not  exact- 
ed in  the  registration  of  a  dealer. 

Another  Important  distinction  between  the 
license  or  tax  upon  a  dealer  and  the  license 
to  the  owner  of  an  individual  car  Is  found 
In  the  provision  that  in  a  sense  attaches  the 
license  to  the  Individual  car  to  the  vehicle 
Itself,  as  shown  In  section  47S0,  which  pro- 
vided that^ 

"Upon  the  purchase  of  a  motor  vehicle  regis- 
tered in  accordance  with  this  act,  the  title  to 
the  number  plates  shall  vest  in  the  vendee,"  etc. 

To  say  that  the  title  to  the  plates  furnish- 
ed under  the  act  included  the  plates  furnish- 
ed the  dealer  would  be  absurd.    The  worda 
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"registered  in  accordance  with  this  act"  evl- ,  given  in  the  statute  is  immaterial,  the  courts 


dently  refer  to  vehicles  registered  by  Indl 
vidual  owners.  These  words  furnish  a  key 
to  the  Intent  of  the  Legislature ;  and,  unless 
a  contrary  Intent  Is  clearly  Implied,  these 
words  whenever  they  appear  should  be  tak- 
en to  refer  to  vehicles  which  are  the  proper- 
ty of  Individual  owners. 

[1]  The  main  purpose  of  the  act  Is  well 
indicated  by  the  preamble,  which  is  as  fol- 
lows: 

"Providing  for  regulating  the  use,  registra- 
tion, licensing,  taxing,  identification,  conduct 
and  operation  of  vehicles  operated  upon  the 
public  roads,  streets  and  highways  of  the  state 
of  Oregon;  the  registration  and  licensing  of  per- 
sons operating  the  same;  providing  for  the 
punishment  of  violations  of  this  act;  prohibit- 
ing the  unauthorized  use  or  possession  of  a  ve- 
hicle; limiting  the  authority  of  cities  and  towns 
on  subjects  concerned  with  said  vehicles;  pro- 
viding for  the  disposition  of  the  funds  derived 
from  the  operation  of  said  act,  -repealing  all 
acts  or  parts  of  acts  in  conflict  herewith,  and 
declaring  an  emergency." 

That  purpose,  in  a  nutshell,  was  to  require 
the  owners  of  motor  vehicles  to  make  good 
to  the  state  the  extra  damage  and  wear  and 
tear  caused  by  the  use  of  the  vehicles  upon 
its  highways.  The  use  of  motor  vehicles  up- 
on the  roads  was  comparatively  an  innova- 
tion, having  grown  to  its  then  proportions  in 
the  space  of  a  few  years.  For  such  use  bet- 
ter and  more  permanent  roads  and  roadbeds 
were  required  than  for  the  comparatively 
light  vehicles  theretofore  employed.  Their 
wei^t  and  svriftness  were  calculated  to 
work  serious  injury  to  the  roadbeds  prepar- 
ed for  lighter  and  slower  vehicles,  and  ne- 
cessitated highways  more  permanently  con- 
structed and  more  frequent  repairs  to  those 
already  in  use. 

As  a  police  measure,  it  was  nothing  more 
than  fair  that  the  agencies  causing  and  re- 
quiring this  extra  expMse  should  be  requir- 
ed to  pay  for  it  Accordingly,  we  held  in 
BriedweU  v.  Henderson,  99  Or.  506,  196  Pac. 
576,  that  the  license  exacted  of  persons  as  a 
prerequisite  to  using  their  motor  vehicles 
upon  the  public  highways  of  the  state  was  a 
privilege  tax  within  the  power  of  the  Leg- 
islature to  require.  That  this  privilege  is 
subject  to  transfer  and  sale,  or  rather  that 
the  sale  of  the  car  carries  with  it  and  vests 
in  the  purchaser  the  right  and  privilege  to 
use  the  car  upon  the  public  highways,  can 
make  no  difference  In  the  character  of  the 
right. 

The  courts. in  speaking  of  flnnnclal  exac- 
tions of  the  character  herein  discussed  have 
sometimes  called  them  "licenses."  and  some- 
times "privilege  taxes."  Again,  they  are 
sometimes  spoken  of  as  "license  fees"  or  "li- 
cense taxes";  but,  by  whatever  name  they 
may  be  called,  they  partake  of  the  nature  of 
a  tax  in  many  resi)ects,  and  the  designation 


being  interested  in-  the  substance  rather 
than  in  the  name.  In  BriedweU  v.  Hender- 
son, supra,  we  held  it  to  be  properly  called 
a  privilege  tax,  the  result  of  this  tax  being 
substantially  a  license,  a  certificate  that  the 
person  paying  the  sum  required  was  permit- 
ted to  use  a  particular  car  upon  the  high- 
way for  the  whole  or  what  time  might  re- 
main of  the  current  year. 

[2]  The  dealer  in  motor  vehicles  is  in  a 
distinct  class  from  the  individual  owner. 
Except  for  the  purposes  of  demonstrating 
the  qualities  of  his  machine,  he  makes  no 
use  of  the  public  highways.  He  is  not  with- 
in the  general  mischief  which  it  was  the  in- 
tent of  the  statute  to  prevent,  nor  is  he  per- 
sonally greatly  benefited  by  the  expenditure 
of  the  fund  derived  from  the  licensing  of 
Individual  owners  of  cars.  The  $30  fee  ex- 
acted from  him  would  probably  amount  to 
about  the  average  annual  license  of  a  single 
car;  and,  since  it  is  not  probable  that  be 
would  In  demonstrating  so  use  the  cars  on 
hand  for  sale  as  to  render  them  secondhand 
or  impair  their  quality  of  newness,  $30 
would  doubtless  cover  the  damage  which 
the  use  of  his  cars  would  inflict  on  the  high- 
ways. In  fact,  the  dealer  has  not  under  this 
act  a  single  regulated  and  licensed  car,  but 
a  roving  commission  to  use  any  one  of  many 
cars  for  the  purposes  of  demonstration. 

A  careful  study  of  the  whole  act  satisfles 
us  that  the  registration  and  license  fees 
mentioned  in  section  4800  have  reference  to 
those  exi)re88ly  designated  as  such  in  sec- 
tions 4797  and  4798,  and  not  to  the  fee  paid 
by  dealers,  which  is  not  mentioned  or  allud- 
ed to  in  either  of  the  two  last  mentioned 
sections.  At  the  risk  of  taking  more  space 
than  is  absolutely  necessary  and  of  repeat- 
ing what  has  already  been  quoted,  we  give 
the  three  preceding  sections  entire  as  they 
stand  in  the  statute,  so  that  their  logical  re- 
lation to  the  exemption  section  may  appear: 

"Sec.  4T97.  Rcgiatration  or  Lioente  Feet  for 
Motor  Te^idw.— The  following  annnal  license 
fees  shall  be  paid  to  the  secretary  off  state  upon 
the  registration  or  re-repristration  of  a  motor 
vehicle  in  accordance  with  the  provisions  of 
this  act;  provided,  that  for  any  registration 
made  on  or  after  July  1st  of  any  year,  but  one- 
half  of  said  fees  shall  be  paid;  and  for  any 
registration  made  on  or  after  October  1st  of 
any  year,  Ijnt  one-fonrth  of  said  fees  shall  be 
paid: 

Motor  bicycles t  S  00 

Motorcycles 6  00 

Electric  pleaaura  veblcles 18  OO 

Electric  service  veblcles  under  1  ton  espaclty  25  00 
All  steam,  gasoline  and  hrdrocarbon  operated 
vehicles  (except  motor  trucks  having  a  rated 
maximum  load  carrying  capacity  of  1   ton 

and  over),  up  to  and  including  23  h.  p IS  00 

In  excess  ot  23  h.  p.  and  inclusive  of  26  b.  p.  S2  OO 

In  excess  of  2<  h.  p.  and  Inclusive  of  30  b.  p.  28  OO 

In  excess  of  SO  h.  p.  and  inclusive  ot  3t  h.  p.  U  OO 

In  excess  of  36  h.  p.  and  Inclusive  ot  40  b.  p.  48  09 

In  excess  ot  40  b.  p. M  0* 
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"AH  hone-power  ntings  herein  specified  for 
the  purpose  of  determining  the  registration  fees 
herein  ennmerated  shall  be  based  upon  Has- 
kell's horse-power  formula  for  steam  vehicles 
and  upon  the  formula  of  the  Associated  Li- 
censed Automobile  Manufacturers  for  gasoline 
refaides.  And  in  case  of  doubt,  where  the  sec- 
retary of  state  is  unable  from  either  of  said 
formulas  to  determine  the  actual  rated  horse- 
power of  any  such  motor  Tebides,  it  shall  take 
the  rate  of  the  next  class  of  motor  Tefaicles  to 
whidi  its  horse-power  approximates,  that  it 
may  pay  a  fair  and  uniform  registration  fee  of 
all  such  other  vehicles  upon  its  horse-power. 

"Sec.  4798.  ReffUtration  or  Lioente  Fee*  for 
Motor  Trwtk*  and  Trailers.— The  annual  license 
fees  in  the  schedule  following  shall  be  paid  to 
tbe  secretary  of  state  upon  the  registration  or 
re-registration  of  all  motor  trucks  and  trailers 
as  defined  in  this  act,  except  such  motor  trucks 
having  a  carrying  capacity  of  less  than  one 
ton;  provided,  that  for  motor  trucks  and  trail- 
ers registered  on  or  after  July  1st  of  any  year, 
only  one-half  of  said  fees  shall  be  paid;  and  for 
motor  trucks  and  trailers  registered  on  or  after 
October  1st  of  any  year,  only  one-fonrth  of 
said  fees  shall  be  paid : 

One  ton  and  not  over  IH  tons $  32  00 

Orer  IH  tons  and  not  over  2  tons 48  00 

Over  i  tons  and  not  over  2H  tons 60  00 

Over  i%  tons  and  not  over  3  tons ,.  72  00 

Over  S  tons  and  not  over  3Vi  tons 84  00 

Over  tVi  tons  and  not  over  4  tons 96  00 

Orsr  4  tons  and  not  over  iH  tons 108  00 

Over  4K  tons  and  not  over  S  tons XIO  00 

"On  all  trailers  as  defined  in  this  act  an  an- 
nual license  fee  equal  to  one-half  of  the  license 
fee  diarged  fur  motor  trucks  of  like  rated  car- 
rying capacity  shall  be  paid  to  the  secretary  of 
state  at  the  same  time  and  in  the  same  manner 
as  herein  provided  for  motor  trucks;  provided, 
trailer*  of  less  than  one  ton  rated  carrying  ca- 
padty  shall  be  exempt  from  the  payment  of  the 
license  fee  herein  imposed. 

-Sec.  4799.  Weight  of  Motor  Truck*— How 
Determined. — ^The  manufacturer's  rated  maxi- 
nom  load  carrying  capacity  afaall  be  the  basis 
00  which  the  above  registration  and  license  fee 
upon  tmcks  and  trailers  shall  be  determined 
and  charged;  provided,  that  in  no  case  shall 
the  rated  load  carrying  capacity  be  determined 
to  be  in  excess  of  six  hundred  pounds  per  inch 
of  tire  width  of  wheels.  When  the  manufac- 
torer's  load  carrying  capacity  is  not  obtainable 
it  shall  be  estimated  on  Uie  basis  of  six  hun- 
dred pounds  per  inch  width  of  tire." 

Thereafter  foUows  the  exemption  section, 
wbith  would  seem  clearly  to  refer  to  the  sec- 
tioas  quoted  above  and  to  be  limited  in  Its 
application  to  those  sections. 

(S-t]  So  long  as  there  is  reasonable  class- 
ification there  is  no  discrimination,  and  it 
appears  entirely  reasonable  to  place  cars 
used  upon  the  public  highways  and  accom- 
modated by  them,  as  Injured  and  deteriorated 
hy  snch  use.  In  a  distinct  class  from  those 
can  not  so  used,  and  that  is  what  the  Legis- 
lature attempted  here.  It  Is  a  well-known 
mle  that  exemptions  from  taxation  must 
dearly  appear  in  the  statute  and  cannot  be 
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implied.  26  R.  O.  L.  I  266,  p.  302;  WaUace 
T.  Board  of  Equalization,  47  Or.  584,  86  Paa 
365. 

[t]  It  Is  plausibly  contended  that  the  po- 
sition of  a  personal  property  tas  upon  au- 
tomobiles kept  for  sale  will  constitute  double 
taxation,  but  this  does  not  necessarily  fol- 
low. So  to  hold  as  a  matter  of  law,  we 
should  have  to  assume  (1)  that  tbe  dealer 
would  add  the  amount  paid  for  taxes  to  the 
price  of  the  car  when  sold;  (2)  that  he 
would  sell  it  within  the  year;  (3)  that  he 
would  sell  it  to  a  resident  of  this  state;  and 
(4)  that  such  resident  would  have  it  regis- 
tered and  would  pay  the  required  fees  with- 
in the  year.  The  county  of  Multnomah  is 
not  required  to  gamble  upon  these  probabil- 
ities or  possibilities. 

[7]  It  is  also  urged  that  section  4381,  Or. 
L.,  authorizing  the  summary  collection  of 
taxes  upon  unsecured  personal  property  be- 
fore equalization  and  upon  certificate  of  the 
assessor,  is  unconstitutional  and  void.  This 
is  not  an  uncommon  statute,  and  we  are  dt- 
ed  to  no  case  in  which  It  has  been  held  un- 
constitutional. On  the  contrary,  8ud>  ■ 
statute  has  been  held  constitutional  by  the 
Supreme  Court  of  otu:  sister  state  of  Cali- 
fornia in  the  case  of  Rode  v.  Slebe,  119  Gal. 
618,  51  Pac.  869,  39  L.  R  A.  342. 

[1,1]  The  ftict  that  the  plaintiff  was  de- 
prived of  an  opportunity  to  go  before  the 
board  of  equalization  can  have  no  import- 
ance here,  in  the  sense  of  his  being  deprived 
of  a  hearing  before  some  Judldal  or  quasi 
Judidal  body,  for  the  reason  that  "due  pro- 
cess of  law"  in  tax  matters  does  not  require 
regular  or  indeed  any  judicial  procedure. 
Judson  on  Taxation,  ^  340.  In  fact,  counsel 
for  plaintiff  hardly  put  their  argument  upon 
that  ground,  but  rather  upon  the  theory  that 
the  statute  is  discriminatory  in  that  it  com- 
pels plaintiff  to  pay  Its  taxes  several  months 
earlier  than  the  general  run  of  tax  payers 
are  required  to  pay  theirs.  The  argument 
Is  unsound.  In  this,  that  the  statute  does  not 
discriminate  between  plaintiff  and  other 
property  .owners  similarly  drcumstanced. 
The  authority  given  the  assessor  to  cause 
the  summary  collection  of  taxes  upon  per- 
sonal property  liable  to  be  removed  from  the 
county  is  reasonable,  if  the  county  is  to  have 
any  assurance  that  its  taxes  are  to  be  col- 
lected. The  fair  presumption  Is  that  the  as- 
sessor will  do  his  duty  and  pursue  the  same 
course  with  respect  to  all  property  similarly 
situated.  If  his  action  Is  arbitrary  and  un- 
warranted by  the  facts,  the  plaintiff  perhaps 
has  his  remedy  by  injunction;  but  such  Is 
not  tbe  case  made  here,  where  one  of  the 
points  suggested  In  the  argument  of  counsel 
Is  that  the  cars  In  question  will  probably 
soon  be  sold  and  In  private  ownership. 

After  a  careful  examination  of  the  au- 
thorities cited,  we  are  of  the  opinion  that 
the  demurrer  was  properly  sustained,  and 
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the  decree  of  the  drcolt  court  Is  therefore 
affirmed. 

BROWN,  J.,  took  no  part  In  the  hearing 
or  decision  of  this  caae. 


OM  Or.  414) 

COVEY  et  Bl.  V.  HURLBURT,  Sheriff.* 
(Supreme  Court  of  Oregon.     May  81,  1922.) 

1.  Taxatioa  «=»47(l)  —  No  Inoootisteooy  or 
double  taxatioa  in  requirlag  both  ad  valoraa 
tax  and  llceate  fee  from  motor  vehiola  own- 
era. 

There  is  no  ioconsistency  or  doable  taxa- 
tion per  Be  in  requiring  payment  of  an  ad  va- 
lorem tax  on  a  motor  vehicle  and  an  additional 
license  exaction  for  the  privilege  of  operating 
it  on  the  public  highways. 

2.  Taxation  «=37»— Automobile  dealers  liable 
for  personal  taxes  on  oars  owned  by  them  on 
March  ist.  Irrespective  of  subsequent  sales. 

Under  Or.  L.  {  4268,  making  the  owner  of 
property  on  March  let  liable  for  the  taxes 
thereon,  dealers  in  motor  vehicles  are  liable 
for  personal  property  taxes  on  cars  owned  by 
them  on  March  Ist,  though  subsequent  thereto 
and  before  the  taxes  were  equalized  they  were 
sold  to  private  owners  who  secured  the  individ- 
ual licenses  required  by  law;  section  4800,  ex- 
empting registered  and  licensed  motor  vehicles 
from  taxation  as  personal  property,  applying 
only  to  cars  registered  and  licensed  prior  to 
March  1st. 

In  Banc. 

Appeal  from  Circuit  Oonrt,  Mnltnomah 
County;   J.  P.  Kavanangh,  Judg& 

Suit  by  H.  M.  Covey  and  another,  partners 
doing  business  as  the  Covey  Motor  Car  Com- 
pany, to  enjoin  T.  M.  Hurlburt,  as  Sheriff  of 
Multnomah  County,  from  collecting  a  tax  on 
plaintiffs'  automobiles.  Decree  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

This  Is  in  most  respects  a  companion  case 
to  Northwest  Auto  Ca  v.  Hurlburt,  207  Pac. 
161,  decided  May  23,  1922,  and  not  yet  [offl- 
dally]  reported.  The  distinction  is  that  in 
this  case  the  property  mentioned  has  not 
t>een  levied  upon  specially  under  the  provi- 
sion of  section  4381,  Or.  L.  (Olson's  Comp.), 
but  bad  been  assessed  and  the  sheriff  threat- 
ens to  collect  the  tax  upon  the  same  under 
Uie  general  provisions  of  the  law  providing 
for  the  collection  of  delinquent  taxes.  The 
plaintiffs  were  the  owners  of  the  cars  on 
March  1,  1920,  and  at  that  date  had  paid  the 
dealers'  license  tax  of  $30  required  by  the 
statute,  and  the  secretary  of  state  had  issued 
to  thMn  a  distinctive  number  and  the  deal- 
ers^ license  tags  bearing  said  number,  re- 
quired by  section  4775,  Or.  L. 

The  complaint  alleges  that— 


"Subsequent  to  Mardi  1,  1020,  and  prior  to 
September  1,  1920,  plaintiffs  sold  and  delivered 
to  various  and  sundry  persons  all  of  the  said 
automobiles  and  motor  vehicles  which  they  so 
had  on  hand  and  in  stock  for  sale  and  trade  on 
March  1,  1920,  and  which  were  so  aasessed,  as 
aforesaid,  and  at  the  time  of  the  sale  of  each 
of  said  automobiles  and  motor  vehidea  there 
was  paid  to  the  secretary  of  state  of  the  state 
of  Oregon  the  individual  license  fee  for  the  year 
1920  requhred  to  be  paid  by  sections  28  and  27 
of  chapter  800  of  the  General  Laws  of  Ore- 
gon for  the  year  1919,  and  said  secretary  issned 
and  delivered  to  the  purchaser  of  each  of  said 
automobiles  and  motor  vehides  license  tags 
for  said  year  1920,  which  were  duly  affixed  to 
each  of  said  automobiles  and  motor  vehides. 

"Notwithstanding  said  payment  by  and  for 
each  and  every  one  of  said  automobiles  and  mo- 
tor vehides  of  the  whole  of  said  license  fees 
for  the  entire  year  of  1920,  a  tax  levy  at  the 
rate  of  44.8  mills  per  dollar  has  been  made  npon 
said  assessment  of  $13,840,  and  a  tax  amount- 
ing to  $620.04  thereon  has  been  entered  in  the 
tax  roll  of  said  county  for  said  year  of  1900, 
and  said  tax  roll  has  been  placed  in  the  hands 
of  the  defendant  as  sheriff  of  said  county  with 
a  warrant  attached  commanding  him  to  collect 
said  tax." 

Dan  3.  Malarkey  and  E.  B.  Seabrook,  both 
of  Portland  (Malarkey,  Seabrook  &  Dibble,  of 
Portland,  on  the  brief),  for  appellants. 

George  Mowry,  Deputy  Dist  Atty.,  of  Port- 
land (Stanley  Myers,  Dist  Atty.,  of  Portland, 
on  the  brleQ,  for  respondent 

McBRIDE,  3.  (after  stating  the  facts  as 
above).  We  have  here,  as  wdl  as  the  ques- 
tions passed  upon  in  Northwest  Auto  0>.  v. 
Hurlburt,  a  state  of  facts  indicating  that 
subsequent  to  March  1,  1920,  and  before  the 
taxes  had  been  equalized,  the  vehides  in 
question  had  been  sold  into  private  owner- 
ship and  the  Individual  licenses  required  by 
law  had  been  secured  by  the  purchasers.  It 
is  daimed  that  such  payment  releases  the 
dealers  from  the  obligation  to  pay  the  person- 
al property  tax  assessed  against  the  dealers 
on  March  1,  1920.  With  this  contention  we 
are  unable  to  agree. 

Section  4268,  Or.  L.,  has  the  effect  to  make 
the  person  who  is  the  owner  of  the  proiterty 
on  March  1  of  any  year  liable  to  pay  the  tax- 
es thereon.  The  law  imposes  the  tax  and  the 
assessor's  duty  is  confined  to  ascertaining 
what  property  was  owned  by  a  particular 
person  at  that  date,  and  fixing  a  valuation  on 
it.  The  fact  that  it  may  have  been  sold  be- 
fore the  valuation  is  made  and  entered  upon 
the  assessment  roll  can  make  no  difference. 
If  the  property  is  owned  by  a  party  on  March 
1  and  Is  sold  to  another  person  before  the 
value  Is  ascertained  and  entered  upon  the  as- 
sessment roll,  the  purchaser  is  not  made 
liable  to  pay  the  tax  upon  it  That  liability 
is  still  upon  the  person  who  owned  it  on 
March  1.    It  foUows  that  there  is  nothing  In 
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tbe  fact  of  a  sale  of  the  property  after  March 
1  that  In  itself  releases  tbe  vendor  from  the 
liability  to  pay  the  tax.  If  there  Is  any  re- 
lease from  such  liability,  It  most  be  sought 
In  the  statute  of  1919.  Section  4800,  Or.  L., 
is  tbe  statute  relied  upon  to  create  sucb  ex- 
emption.   It  reads  as  follows: 


"Tbe  registration  and  license  fees  imposed  by 
this  act  upon  motor  vehicles,  motorcycles,  motor 
Ueycles,  motor  trucks,  trailers  and  other  road 
vehicles,  shall  be  in  lieu  of  all  other  taxes  and 
licenses,  except  municipal  license  fees  under 
regulatory  ordinances,  to  which  such  vehicles 
may  be  subject,  and  such  motor  vehicles,  when 
so  registered  and  licensed  shall  not  be  entered 
on  the  county  tax  rolls  for  taxation  as  personal 
property;  provided,  that  notbing  herein  shall 
be  considered  as  relieving  such  vehicles  from 
liability  for  the  payment  of  any  tax  based  or 
levied  on  an  assessment  thereof  for  the  year 
1919(  or  any  prior  year.  This  shall  not  be  con- 
strued to  indude  any  such  vehicles  in  process 
of  manufacture  or  held  In  storage  for  commer- 
cial purposes,  which  are  not  registered  and 
licensed  as  in  thia-  act  required." 

[t,2]  As  shown  In  Northwest  Auto  Com- 
pany V.  Hurlburt,  supra,  motor  vehicles  kept 
for  sale  or  exchange  and  the  property  of  the 
dealer  on  March  1  of  eaCh  year  were  subject 
to  general  taxation  as  personal  property. 
The  property  In  question  was  so  assessed. 
There  is  no  inconsistency  or  double  taxation 
per  se  in  requiring  a  i)erson  owning  a  motor 
vehlde  to  pay  an  ad  valorem  tax  on  such  ve- 
hlde  and  an  additional  license  exaction  for 
the  privilege  of  operating  it  upon  the  public 
highways.  The  enormous  damage  to  the 
highway*  and  tbe  necessity  for  more  sub- 
stantial roads  for  such  vehicles  might  well 
justify  the  imposition  of  both ;  but.  In  order 
to  secure  the  prompt  payment  of  the  lic^ise, 
it  is  enacted  that  payment  thereof  shall  ex- 
empt tbe  owner  from  further  personal  prop- 
erty taxation  on  the  particular  motor  vehi- 
cle so  taxed.  He  has  from  January  1  to 
March  1  to  pay  his  privilege  tax  or  license, 
and,  if  be  does  this,  he  is  able  to  show  the 
evidence  of  it  to  the  assessor  and  escape  fur- 
ther taxation.  If  he  neglects  this,  it  is  but 
fslr  that  he  should  pay  both  the  personal 
property  tax  and  the  license  fee.  This  ap- 
ices to  both  dealers  and  individual  owners. 
It  was  never  the  intent  of  tbe  law  that  the 
assessor  should  keep  a  daybook  account  with 
dealers  in  automobiles  and  reduce  tbe  amount 
of  their  assessments  every  time  a  car  was 
sold  to  a  resident  of  the  state  who  thereupon 
took  out  an  individual  license  and  reglstra- 
tkm. 

Construing  this  section  of  the  statute  in 
connection  with  section  4268,  Or.  L.,  we  are 
constrained  to  hold  that  tbe  section  relied 
upon  by  counsel'  for  plaintitts  applies  only  to 
motor  v^icles  which  were  registered  and 
licensed  prior  to  March  1. 

The  decree  of  the  circuit  court  is  affirmed. 
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(Supreme  Court  of  Oregon.     May  81,  1922.) 


Taxation  4=»2I9  —  Dealers'  automobiles,  or 
whieh  license  fees  are  paid  before  July  istr 
not  subject  to  ad  valorem  tax. 
Under  Laws  1921,  p.  729,  g  26,  motor  vehi- 
cles in  the  hands  of  dealers  who  have  paid  the 
license  fees  imposed  by  Or.  L.  (  4775,  prior  to 
July  1st,  are  not  subject  to  an  additional  ad 
valorem  tax  under  section  43S1. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
C!ounty;  J.  P.  Kavanaugh,  Judge. 

Stilt  by  A.  0.  Stevens  to  restrain  T.  M. 
Hurlburt,  as  Sheriff  of  Multnomah  County, 
from  collecting  a  tax  on  plaintiff's  automo- 
biles. Decree  for  defendant,  and  plaintiff  ap- 
l>eals.    Reversed  and  remanded. 

This  case  Is  in  many  respects  similar  to 
that  of  Northwest  Auto  Co.  v.  Hurlburt,  207 
Pac.  161,  decided  by  this  court  May  23,  1922, 
and  not  yet  [ofllclally]  reported. 

On  March  1,  .1921,  plaintiff  was  the  owner 
of  and  a  dealer  In  motor  vehicles  of  the  val- 
ue of  $3,300  and  had  the  dealer's  license  pre- 
scribed by  section  4775,  Or.  Ij.  On  January 
5,  1922,  the  assessor  of  Multnomah  county 
demanded  payment  of  taxes  upon  plaintiff's 
motor  vehicles,  assuming  to  act  under  section 
4381,  Or.  L.  On  tbe  plaintiff's  refusal  to 
pay  tbe  same,  the  sheriff,  under  tbe  same 
procedure  set  forth  in  Northwest  Auto  Com- 
pany V.  Hurlburt,  attempted  summary  col- 
lection, and  this  suit  was  brought  to  restrain 
him  from  proceeding  further. 

The  complaint  alleges,  among  otber  mat- 
ters, that  prior  to  July  1,  1921,  the  license 
fees  imposed  by  tbe  statute  of  1919  had  all 
been  paid  upon  said  vehicles,  and  Invokes 
the  benefit  of  section  26  of  chapter  371,  Laws 
of  1921,  which  reads  as  follows: 

"The  registration  and  license  fe^s  imposed  by 
this  act  upon  motor  vehicles,  motorcycles,  mo- 
tor bicycles,  motor  trucks,  trailers,  semitrailers 
and  other  road  vehicles  in  this  act  described 
and  apon  the  owners  thereof  by  reason  of 
such  ownership,  shall  be  in  Ueu  of  all  other 
taxes  and  licenses,  except  municipal  Ucense 
fees  under  regulatory  ordinances,  to  which 
such  vehicles  or  the  owners  thereof  by  reason 
of  such  ownership  may  be  subject;  provided, 
that  this  section  shall  not  be  construed  to  ex- 
empt from  ad  valorem  taxes  any  sucb  vehicles 
in  process  of  manufactare  or  held  in  storage 
and  not  for  sale  or  exchange,  unless  the  owners 
thereof  register  and  license  such  vehicles  under 
the  provisions  of  this  act,  prior  to  July  first 
of  the  year  for  which  any  such  ad  valorem  tax 
shall  have  been  assessable  by  law." 

Dan  J.  Malarkey  and  B.  B.  Seabrook,  both 
of  Portland  (Malarkey,  Seabrook  &  Dibble, 
of  Portland,  on  the  brief),  for  appellant 
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George  Mowry,  Deputy  Dlst  Atty.,  of 
Portiand  (Stanley  Myers,  Dlst.  Atty.,  of  Port- 
land, on  the  brief),  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  this  sec- 
tion is  applicable  here  and  distinguishes  this 
case  from  Covey  Motor  Car  Co.  v.  Hurlburt 
(Or.)  207  Pac.  166,  and  Northwest  Auto  Co. 
V.  Hurlburt  (Or.)  207  Pac.  161,  and  that  the 
demurrer  to  the  complaint  should  have  been 
overruled. 

The  decree  Is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  for  further 
proceedings. 


(IM  Or.  2S6) 

QREENFIELD  v.  CENTRAL  LABOR  COUN- 
CIL OF  PORTLAND  AND  VICIN- 
ITY et  ml. 

(Supreme  Court  of  Oregon.     May  81,  1922.) 

1.  Injuaetloa  4=3l4— Nover  Issued  except  to 
prsveat  Irreparable  Injury. 

Independently  of,  as  well  as  nnder.  Laws 
1919,  p.  614,  {  2,  Injunction  Is  never  Issued 
except  to  prevent  Irreparable  injury. 

2.  Injuaetloa  «=»IOi  (I)— Issnanoa  la  labor  dis- 
pute Inhibited  only  where  means  of  persua- 
sion are  peaceful  and  lawful. 

Laws  1919,  p.  614,  {  3,  Inhibiting  injunction 
against  soliciting  others  "by  peaceful  or  law- 
ful means"  to  cease  patronizing  a  party  to  a 
dispute  concerning  terms  or  conditions  of  em- 
ployment, is  by  its  plain  terms  applicable  only 
where  the  means  are  peaceful  and  lawful 

3.  Constitutional  law  «=s>48— Statute  to  be  so 
oonstmed  as  to  be  ooastltutlonal. 

When  possible  a  statute  is  to  be  so  con- 
strued as  to  make  It  square  with  state  and  fed- 
eral Constitotions. 

4.  Constitutional  law  •3>328— Courts  open  to 
all  on  like  terms. 

It  is  fundamental  that  courts  are  open 
to  all  on  like  terms. 

5.  lajunotion  «=3l0l  ( I )— Picketing  held  un- 
lawful. 

For  pickets  to  take  their  stand  at  store  en- 
trances, or  to  patrol  In  front  thereof,  so  as  to 
cause  the  entrances  to  be  somewhat  obstructed, 
and  during  all  business  hours  to  call  out  in 
loud  tones,  denouncing  the  proprietor,  advising 
all  not  to  buy  from  him,  thus  causing  annoy- 
ance and  substantial  loss,  is  unlawful,  and 
none  the  less  because  of  the  existence  of  a 
strike,  so  that  injunction  properly  issues  not- 
withstanding Laws  1919,  p.  614,  {  S. 

6.  Injnnotioa  «=»5S— Rloht  to  follow  lawful 
business  without  Illegal  Interferenoe  pro- 
tected. 

It  is  as  much  the  duty  of  a  court  of  equity 
to  protect  a  man's  right  to  follow  his  lawful 
business  without  illegal  Interference  as  to 
grant  injunctive  relief  to  prevent  destruction 
of  bis  physical  property. 


In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;   John  McCourt,  Judge. 

On  rehearing.    Decree  affirmed. 
Former  opinion  (192  Pac.  783)  modified. 

This  is  a  suit  in  equity,  involving  a  con- 
troversy with  union  labor.  The  plaintiff, 
(}eo.  L.  Greenfield,  sought,  and  was  decreed, 
protection  by  Injunction.  The  plalntUI  is  a 
merchant  of  Portland,  conducting  two  retail 
stores  for  the  sale  of  boots,  shoes,  and  other 
footwear,  his  places  of  business  being  located 
at  the  northeast  corner  of  Fourth  and  Alder 
streets  and  the  northwest  comer  of  Fourth 
and  Morrison  streets  respectively. 

The  defendant  Local  Union  No.  1257  Of  the 
Retail  Clerks'  International  Protective  As- 
sociation is  a  trade  union.  Defendant  John 
Doe  Preston  is  the  business  agent  of 'this 
union.  Defendants  L.  O.  Novak  and  J.  D. 
Myall  are  Its  secretary  and  president  respec- 
tively. Defendant  Central  Labor  Council  of 
Portland  and  Vicinity  is  a  body  of  delegates 
appointed  by,  and  representing,  numerous  la- 
bor unions  and  organizations,  including  the 
defendant  Local  Union  No.  1257,  and  has  au- 
thority conferred  upon  it  by  the  several  un- 
ions to  aid,  assist,  promote,  counsel,  and  ad- 
vise such  labor  unions,  including  the  defend- 
ant Local  Union  No.  1257,  in  respect  to  the 
conduct  and  acts  set  forth  in  the  pleadings. 

The  facts  offered  and  received  in  evidence 
In  the  trial  of  the  cause-were  brought  before 
the  court  by  the  pleadings,  stipulations  of 
counsel,  and  affidavits.  From  the  evidence 
adduced  upon  the  trial  the  court  made  Its 
findings  of  fact,  from  which  it  deduced,  as  • 
conclusion  of  law,  that  the  plaintiff  was  en- 
titled to  relief  by  the  extraordinary  process 
of  Injunction.  Based  thereon,  the  court  made 
and  entered  the  following  decree: 

"That  said  defendants,  and  each  of  them, 
their  servants,  agents,  officers,  employees, 
members,  and  attorneys,  be,  and  they  are  here- 
by, enjoined  and  prohibited  from-  in  any  wise 
interfering  with  or  harassing  or  annoying  or 
obstructing  plaintiff  in  the  conduct  of  his  busi- 
ness, to  wit,  bis  retail  shoe  stores  known  as 
'Greenfield's,'  situated  at  the  northwest  cor- 
ner of  Fourth  and  Morrison  streets^  and 
'Wright's  Sample  Shoe  Shop,'  situated  at  the 
northeast  corner  of  Fourth  and  Alder  streets, 
both  in  the  city  of  Portland,  Or.,  and  from  in 
any  wise  molesting,  interfering  with,  intimidat- 
ing, threatening,  or  harassing  any  employee  or 
employees  of  plaintiff  in  said  business,  and 
from  Intimidating,  harassing,  annoying,  inter- 
fering with,  or  obstructing  any  customer  or 
customers,  patron  or  patrons  of  plaintiff  from 
entering  into  or  departing  from  plnintiff's  said 
places  of  business,  and  by  any  kind  of  violence, 
threats,  or  intimidation,  inducing  or  seeking  to 
induce  any  customer  or  customers,  patron  or 
patrons,  or  intending  customers  or  patrons, 
to  withhold  or  withdraw  their  patronage 
from    plaintiff,    or    to    refrain   from    entering 
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into  plaintiff's  said  places  ot  bastness,  and 
further  said  defendants,  and  eacti  of  tliem, 
tiieir  agents,  servanta,  employees,  members  and 
officers,  are  hereby  prohibited  and  enjoined 
from  in  any  wise  or  manner  piclc^tinK  the  said 
places  of  business  of  plaintiff,  save  and  ex- 
cept that  it  shall  be  lawful,  and  the  defendants 
•re  hereby  permitted  to  employ  two  pickets 
daring  the  business  hoars  of  each  d&y,  and  to 
station  one  of  said  pickets  in  front  of  each  of 
plaintifTs  said  stores,  and  said  pickets  may  be 
permitted  to  wear  upon  their  person  a  sash 
inscribed  with  the  words,  'Unfair  to  organized 
labor.  Local  Union  12C7,'  and  said  pickets 
are  permitted  to  walk  npon  the  outer  edge  of 
the  sidewalk  in  front  of  plaintiff's  said  places 
of  business,  but  said  pickets  are  prohibited  and 
enjoined  from  making  any  declaration  or  state- 
ments whatsoever  concerning  plaintiff  or  his 
said  places  of  business,  and  said  pickets  are 
enjoined  and  prohibited  from  engaging  in  any 
argument  or  conversation  of  any  kind  with  any 
person  concerning  the  strike  or  boycott  de- 
clared against  plaintiff,  or  concerning  the  mer- 
its thereof,  and  said  pickets  are  farther  en- 
joined and  prohibited  from  making  any  demon- 
stration of  any  kind  whatsoever,  or  from  tak- 
ing any  poses  or  making  any  gestures  calculat- 
ed or  intended  to  divert  or  turn  patrons  of 
proapeetive.  cnstomew  from  plaintiffs  said 
idacea  of  tmsinesa.    •    •    •" 

The  plaintUT  appeals  from  that  Wi^t  of  the 
decree  reading: 

"Save-  and  except  that  it  shall  be  lawful,  and 
the  defendants  are  hereby  permitted  to  employ 
two  pickets  dnring  the  business  hours  of  each 
day,  and  to  station  one  of  said  pickets  in  front 
of  eadi  of  plaintifTs  said  stores,  and  said  pick- 
ets may  be  permitted  to  wear  upon  their  per- 
sons a  sash  inscribed  with  the  words,  'Unfair 
to  or^aidzed  labor,  Iiocal  Union  1257,'  and  said 
pidceta  are  permitted  to  walk  upon  the  outer 
edge  of  the  sidewalk  in  front  of  plaintiff's 
said  places  of  business" 

—and  asserts  tbat  all  picketing  is  an  tinlaw- 
fDl  invasion  of  a  property  right  and  consti- 
tntes  a  continuons  trespass ;  second,  that  all 
picketing,  wbethw  peaceful  or  otherwise,  is 
a  means  emplojed  by  men  acting  in  concert 
and  in  furtherance  of  a  conspiracy  to  do  an 
onlawful  act. 

The  defendants  appeal,  assigning  error  in 
finding  of  fact  No.  7,  wherein  the  court 
found: 

"That  the  defendants  had  formed  a  plan  or 
carried  ont  by  concert  of  action,  or  otherwise, 
a  plan  or  purpose  of  intimidating  and  annoying 
the  plaintiff  or  his  employees,  or  to  intimidate 
or  annoy  the  customers  about  to  enter  into 
plaintUTs  said  places  of  business,  or  any  of 
said  customers,  by  means  of  pickets  or  other- 
wise. 

"And,  farther,  the  court  erred  in  *  *  * 
finding  that  many  of  plaintiff's  customers  were 
*  *  *  prevented  and  intimidated  from  pat- 
nndxing  plaintiff's  stores  daring  •  *  •  the 
time  of  said  picketing,  and  that  thereby  the 
trade  of  plaintiff  in  his  retail  business  was  ma- 
terially reduced,  to  bis  *  *  *  irreparable 
loss  and  damage;  and  tbat  said  picketing  as 


thus  conducted  by  defendants  obstructed  the 
entrances  to  plaintiff's  said  places  of  business) 
and  obstructed  and  interfered  with  the  free  and 
open  access  to  plaintifTs  said  places  of  busi- 
ness by  his  patrons.    •    •    • 

"That  the  court  erred  in  its  conclusions  of 
law  that  the  picketing  as  conducted  by  defend- 
ants is  unlawful  •  *  *  and  in  all  that  por- 
tion of  the  decree,  except  only  wherein  the 
court  enjoined  the  defendants,  and  each  of 
them,  from,  'by  any  kind  of  violence,  threats 
or  intimidations,  inducing,  or  seeking  to  induce, 
any  customer  or  customers,  patron  or  patrons, 
or  intending  customers  or  patrons,  to  withhold 
or  withdraw  their  patronage  from  plaintiff,  or 
to  refrain  from  entering  into  plaintiff's  said 
places  of  business.' " 

John  W.  Kaste,  of  Portland  (Bauer,  Greene 
&  Bd^cCurtnln,  of  Portland,  on  the  brief),  for 
plaintiff. 

W.  S.  U'Ren,  of  Portland  (A  M.  Crawford 
and  W.  C.  Campbell,  both  of  Portland,  on  the 
brief),  for  defendants. 

BBOWN,  3.  (after  stating  the  facts  as 
above).  There  is  no  serious  conflict  in  the 
evidence  concerning  the  material  facts  relat- 
ing to  the  strike.  There  is,  however,  a  dis- 
pute OS  to  the  manner  in  which  the  idckPts 
addressed  plaintiff's  customers  and  othera 

After  careful  consideration  of  the  rec<»d, 
we  adopt  the  findings  of  fact  made  by  the 
trial  court  and  set  forth  below  as  sui^^orted 
by  the  evidence.  The  facts  so  found  and 
adopted  are  as  follows: 

In  conducting  his  business  as  a  retail  deal- 
er In  boots  and  shoes,  the  plaintiff  employed 
a  number  of  derlts,  all  of  whom  were  mem- 
bers of  Local  Union  No.  125T  excepting  four. 
About  January  16,  1920,  the  defendants  de- 
manded that  Greenfield,  the  plaintiff,  require 
tho  four  nonimion  men  in  bis  employ  to  join 
Local  Union  No.  1257,  and  Insisted  that,  U 
they  should  fall  or  refuse  to  become  members 
of  the  Union,  plaintiff  should  discharge  them. 
This  the  plaintiff  refused  to  do.  Thereupon 
the  defendants,  for  the  purpose  of  coercing 
plaintiff  to  discharge  his  nonunion  clerics, 
threatened  him  with  a  strike,  indudiug  the 
picketing  of  his  stores. 

The  plaintiff  and  defendant  Local  Union 
had  previously  entered  into  a  contract  set 
forth  in  defendant's  further  and  separate  an- 
swer which  was  violated  by  the  plaintiff 
when  he  refused  to  compel  his  nonunion  em- 
ployees to  Join  the  union,  or  to  discharge 
them  from  his  employ.  There  was  also  a 
dispute  between  plaintiff  and  some  of  his 
employees  concerning  the  payment  of  over- 
time provided  for  in  that  contract. 

In  carrying  ont  their  threats,  the  defend- 
ants entered  Into  an  agreement  to  be  execut- 
ed by  concert  of  action,  having  for  its  pur- 
lK>se  the  injuring  of  the  business  of  the  plain- 
tiff by  preventing  his  customers  from  deal- 
ing  with  bim.  In  order  to  Influence  persons 
from  trading  with  plaintiff,  It  was  agreed  to 
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annoy  blm,  his  clerks,  as  weU  as  customers 
and  prospectlTe  patrons,  by  means  of  pickets, 
wbo  were  to  iiarade  along  the  outer  edge  of 
the  sidewalk  in  front  of  the  entrances  to  bis 
stores.  This  agreement  was  carried  out 
The  pickets,  wearing  about  their  shoulders 
scarfs,  with  the  words,  "Unfair  to  organized 
labor,  Local  Union  No.  1257,"  inscribed  there- 
on in  large  letters,  patrolled  the  sidewalk  in 
front  of  plalntlirs  stores,  or  took  their  stand 
in  front  of  such  stores,  and,  in  a  loud  tone 
of  voice^  declared  to  the  customers  who  were 
about  to  enter,  or  who  did  enter  and  depart 
from  the  stores: 

"This  place  is  unfair  to  organized  labor; 
pleam  do  not  patronize  it;  friends  of  union 
labor  and  all  worlimen  wiU  not  patronize  this 
place;  all  others  should  not." 

While  parading  to  and  fro  on  the  sidewalk 
in  front  of  the  plaintUTs  stores,  and  while 
standing  on  the  walk  in  front  thereof,  the 
pickets  orged  would-be  customers  to  go  else- 
where to  purchase  footwear,  asserting  that 
they  could  purchase  such  goods  (Reaper  at 
union  stores  than  at  plaintlfTs.  To  patrons 
departing  from  plaintiff's  stores,  the  pickets 
would  say: 

"Tbaf  s  an  right  Oo  in  and  bother  them  all 
yon  want,  just  so  yon  don't  buy  anything." 

The  court  found  that  the  idcketing  ob- 
structed the  free  and  open  access  to  the 
stores  of  plaintiff;  that  many  of  the  plain- 
tiff's cnstomers  were  prevented  and  Intimi- 
dated from  trading  with  him  during  the  time 
of  the  picketing,  and  the  amount  of  his  sales 
materially  reduced,  to  his  great  and  irrepara- 
ble lo3s  and  damage ;  that  the  defendants  in- 
flicted direct  and  intentional  injury  upon 
plaintiff's  business,  and  that  such  injury  was 
not  the  incidental  result  of  defendants'  law- 
ful efforts  to  benefit  themselves  or  thei; 
friends. 

The  court  further  found  that  defendants 
would  continue  so  to  picket  plaintiff's  places 
of  business  unless  restrained;  that  the  de- 
fendants were  insolvent,  and  that  "plaintiff 
has  no  plain,  speedy  or  adequate  remedy  at 
law." 

The  defendants  not  only  put  the  plaintiff 
upon  his  proof,  but  also  invoke  in  their  de- 
fense the  provisions  of  chapter  346,  General 
Laws  of  Oregon  1919  (sections  6814-6819,  Or. 
L.).  The  main  point  In  the  case  lies  in  the 
construction  to  be  placed  upon  this  statute. 
I>efendant8  admit  that  they  were  picketing 
plaintiff's  stores,  but  assert,  in  effect,  that  all 
that  they  did,  or  caused  to  be  done,  was  au- 
thorized by  the  terms  of  this  act,  and  that, 
if  any  damage  resulted  therefrom  to  plaintiff, 
such  injury  was  only  Incidental  to  the  law- 
ful conduct  of  defendants  legalized  by  the 
act 

■  Sections  2  and  3  of  this  chapter  are  practi- 
<:alljr  the  same  as  section  1464  of  the  Revised 


Statutes  of  Arizona  {dv.  Code)  1913,  and  sec- 
tion 20  of  the  Clayton  Act  (October  16,  1914) 
38  Stat  738,  c.  323  (C^omp.  Stat  S  1243d;  0 
Fed.  Stat  Anno.  [2d  Ed.]  p.  141).  Section  1 
of  chapter  346,  General  Laws  of  Oregon  1919, 
provides  that  workmen  may  organize  them- 
selves into,  or  carry  on,  labor  unions  for  the 
purpose  of  lessening  the  hours  of  labor,  or 
increasing  the  wages,  or  bettering  their  con- 
ditions. This  is  but  a  declaration  of  the  law 
as  it  existed  in  this  commonwealth  prior  to 
the  enactment  of  the  statute. 

[1]  Section  2  of  the  act  prohibits  the  grant- 
ing of  an  order  of  injunction  in  any  case  be- 
tween an  employer  and  an  employee,  or  be- 
tween persons  employed  and  persons  seeking 
employment  involving  or  growing  out  of  dis- 
putes concerning  terms  or  conditions  of  env 
ployment,  unless  necessary  to  prevent  irrep- 
arable injury  to  property  or  to  a  property 
right  of  the  party  making  the  application, 
for  which  injury  there  is  no  adequate  remedy 
at  law.  That  is  another  declaration  of  the 
law  as  It  existed  long  prior  to  the  enactment 
of  the  statute  in  question. 
'  Great  care  should  alwayg  be  exercised  by 
the  court  In  issuing  a  writ  of  injunction  in  a 
controvert  of  this  character.  It  is  an  ele- 
mentary principle  of  equity  that  an  injunc- 
tion is  never  issued  except  to  prevent  irrep- 
arable injury.  This  court,  in  the  case  of 
Longshore  Printing  Go.  v:  Howell,  26  Or.  627, 
554,  556,  38  Pac.  647,  28  L.  R.  A.  464,  46 
Am.  St  Rep.  640,  approved  the  following 
statement  of  the  law  by  Baldwin,  J.,  in  Bona- 
parte T.  Camden,  Baldw.  205,  Fed.  Cas.  No. 
1617: 

'There  is  no  power  the  exercise  of  whidt  is 
more  delicate,  Which  requires  greater  caution, 
deliberation,  and  sound  discretion,  or  is  more 
dangerous  in  a  doubtful  case,  than  the  issuing 
of  an  injunction.  It  is  the  strong  arm  of  equi- 
ty, that  never  ought  to  be  extended  unless  to 
cases  of  great  injury,  where  courts  of  law  can- 
not afford  an  adequate  or  commenBurate  rem- 
edy In  damages.  The  right  mnat  be  dear,  the 
injury  impending  or  threatened,  so  as  to  be 
averted  only  by  the  protecting  preventive  pro- 
cess of  injunction;  •  •  •  if  will  be  refused 
fill  the  court  is  satisfied  that  the  case  before 
them  is  of  a  right  about  to  be  destroyed,  irrep- 
arably injured,  or  that  great  and  lasting  in- 
jur.v  is  about  to  be  done  by  an  illegal  act.  In 
.such  case  the  court  owes  it  to  its  own  suitors 
and  its  own  principles  to  administer  the  only 
remedy  which  the  law  allows  to  prevent  the 
commission  of  such  act" 

[2-4]  That  portion  of  section  S  of  the  act 
material  to  this  case  provides: 

That  "no  restraining  order  or  injunction 
shall  prohibit  any  person  •  •  •  from  ceas- 
ing to  patronize  any  party  to  saoh  dispute;  or 
from  recommending,  advising  or  persuading 
others  by  peaceful  or  lawful  means  so  to  do." 

lliis  inrovlsion  of  the  statute  enacts  no  new 
legal    prlncipla      If    the   defendants    have 
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adopted  peaceful  and  lawful  means  In  the 
persuasion  of  others  not  to  patronize  Green- 
field, an  injunction  does  not  lie.  It  was  the 
fact  that  the  acts  of  the  defendants  were  not 
deemed  t>eaceful  and  lawful  that  led  the  court 
to  issue  its  restraining  order. 

The  language  of  the  statute  Is  plain.  The 
WMtla  are  to  be  given  their  ordinary  mean- 
ing. It  was  the  intention  of  the  lawmaking^ 
body  to  pass  a  valid  and  constitutional  act. 
It  is  our  duty,  whenever  possible,  so  to  con- 
strue a  statute  as  to  make  it  square  with  the 
state  and  federal  Constitutions.  This  stat- 
ute, however,  could  not  be  held  valid,  if  in- 
tended and  ccmstrued  as  a  shield  of  protec- 
tion for  persons  unlawfully  engaged  in  the 
destruction  of  plaintiff's  property  rights.  It 
is  a  fundamental  principle  of  law  ttiat  courts 
are  open  to  all  on  like  terms. 

In  Bogni  y.  Perotti,  224  Mass.  152,  112  N. 
R  853,  L.  B.  A.  1916F.  831,  the  Question  of 
the  constitutionality  of  a  law  inrohibiting  the 
issuance  of  injunctions  in  labor  disputes  was 
before  the  court.  The  first  section  of  St 
Mass.  1914,  c.  7T8,  is  like  the  second  sectlcm 
of  chapter  346,  General  Laws  of  Oregon  1919. 
The  other  sections  are,  in  substance,  similar 
to  the  Oregon  law.  In  that  case  the  court 
held  that  the  right  to  lat>or  was  a  iHoperty 
right,  notwithstanding  the  legislative  act,  and 
was  tinder  tbe  protection  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
.States.    The  court  said: 

"That  a  man  cannot  resort  to  equity  respect- 
ing his  property  right  to  work  in  the  ordinary 
case  simply  because  he  la  a  latx>ring  man,  and 
that  he  cannot  liave  the  benefit  of  an  injunc- 
tion when  sach  remedies  are  open  freely  to 
owners  of  other  kinds  of  property,  need  scarce- 
ly more  than  a  statement  to  demonstrate  that 
such  man  is  not  guarded  in  liis  property  rights 
under  the  law  to  the  same  extent  as  others." 

And,  farther: 

•qt  is  an  essential  element  of  equal  protection 
of  the  laws  that  each  person  shall  possess  the 
anhampered  right  to  assert  in  the  courts  liis 
rights,  without  discrimination,  by  the  same 
processes  against  those  who  wrong  liim  as  are 
open  to  every  other  person.  The  courts  must 
be  open  to  all  upon  the  same  terms.  No  ob- 
staides  can  be  thrown  in  the  way  of  some  whldi 
are  not  interposed  in  the  path  of  others.  Re- 
course to  the  law  by  all  alike  without  partiality 
or  favor,  for  the  vindication  of  rights  and 
the  redress  of  wrongs,  is  essential  to  equality. 
before  the  law  [citing  numerous  authorities]." 

We  have  hereinbefore  alluded  to  the  fact 
that  the  Oregon  statute  tmder  consideration 
is  almost  a  duplicate  of  sectipn  20  of  the 
Clayton  Act 

Concerning  the  meaning  at  section  20  of 
the  Clayton  Act,  the  court  said,  in  the  case 
of  Stephens  v.  Ohio  State  Telephone  Co.  (D. 
C.)  240  Fed.  750,  770,  773,  774: 

"The  second  paragraph  of  section  20  we 
Viote  in  fan  as  the  important  one.     It  has 


sometimes  t>een  called  'liAbor's  BOl  of  Rights.' 
We  may  as  well  call  it  an  'Employer's  Bill  of 
Rights,'  and  also,  when  there  is  a  labor  con- 
troversy involving  a  public  utility,  as  here,  the 
'Public's  BiU  of  Rights.'  The  'rights'  guar- 
anteed by  it  to  the  employees,  in  any  case  l>e- 
tween  employer  and  employees,'  are  to  be  set 
up  against  and  limited  by  the  certain  'lights' 
of  the  employer  therein  written.  He  has  just 
as  much  right  under  this  section,  that  Ids 
employees  shall  not  exceed  the  limits  of  their 
rights  under  it  as  they  have  to  enjoy  them. 
The  rights  of  the  employer  begin  where  those 
of  the  employees  stop.  The  granting  of  a 
'right'  by  statute  always  involves  an  obligation 
upon  the  favored  one  not  to  exceed  its  limita- 
tions. The  act  says:  'And  no  such  restraining 
order  or  injunction  shall  prohibit  any  person 
or  persons,  whether  singly  or  in  concert,  from 
terminating  any  relation  of  employment  or 
from  ceasing  to  perform  any  work  or  labor,  or 
from  recommending,  advising,  or  persuading 
others  by  peaceful  means  so  to  do;  or  from  at- 
tending at  any  place  where  any  such  person 
or  persons  may  lawfully  be,  for  the  purpose  of 
peacefully  obtaining  or  communicating  infor- 
mation, or  from  peacefully  persuading  any 
person  to  work  or  to  abstain  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any 
party  to  sudi  dispute,  or  from  recommending, 
advising,  or  persuading  others  by  peaceful  and 
lawful  means  so  to  do;  or  from  paying  or 
giving  to,  or  withholding  from,  any  person  en- 
gaged in  such  dispute,  any  strike  benefits  or 
other  moneys  or  things  of  value;  or  from 
peaceably  assembling  in  a  lawful  manner,  and 
for  lawful  purposes;  or  from  doing  any  act  or 
thing  whidi  might  lawfully  be  done  in  the  ab- 
sence of  such  dispute  by  any  party  thereto; 
nor  shall  any  of  the  acts  specified  in  this 
paragraph  be  considered  or  held  to  be  viola- 
tions of  any  law  of  the  United  States.' 

"It  is  well  to  note,  and  not  to  lose  sight  of, 
the  fact  that  the  words  'lawfully,'  'peacefully,' 
lawful,'  'peaceful,'  dominate  the  thought  of 
the  second  paragraph  of  the  section  in  ques- 
tion; they  control  its  meaning,  as  they  control 
both  the  court  and  the  parties  to  a  labor  con- 
troversy. The  statute  but  enadta  the  position 
which  courts  Iiave  universally  taken;  there,  is 
nothing  new  in  it,  for  we  hold  that  no  case  ex- 
ists where  a  court  has  attempted  jurisdiction 
to  control  lawfnl  and  peaceable  action  by  in- 
junction, although  it  may  seem  that  some- 
times judgment  may  have  been  faulty  as  to 
what  particular  action  was  *unlawful'  or  pro- 
vocative of  a  disturbed  peace.    •    *    * 

"EJach  case  presents  its  own  peculiar  ques- 
tions. An  act  may  be  lawful  and  peaceful,  or 
just  the  opposite,  according  to  its  setting.  It 
is  easier,  and  far  more  practicable,  therefore, 
to  deal  in  prohibitions  than  in  affirmations. 
Brood  generalizationa,  however,  are  easily 
framed,  because,  if  we  just  keep  in  mind  the 
prevalence  in  the  statute  of  th^  qu^difying  idea 
of  'peaceful'  and  'lawful'  action,  we  cannot  be 
misled.    •    •    * 

"Again,  the  right  of  an  employer  to  have  ac- 
cess to  and  from  his  place  of  business,  and 
his  right  to  have  the  streets  and  public  high- 
ways in  front  of  his  place  of  business  kept 
clear  of  crowds,  bystanders,  and  curiosity  seek- 
ers, is  as  strong  as  the  right  to  picket  and  no 
picketing  winch  is  conducted  in  a  manner  to 
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attract  and  retain  the  presence  of  crowds  can 
oe  said  to  be  peaceful  or  witbin  the  law. 

"It  is  a  safe  and  proper  generalization  that 
any  action  having  in  it  the  element  of  intimida- 
tion or  coercion,  or  abuse,  physical  or  verbal, 
or  of  invasion  of  rights  of  privacy,  when  not 
performed  under  sanctions  of  law  by  those 
lawfully  empowered  to  enforce  the  law,  is  un- 
lawful; every  act,  of  speech,  of  gesture,  or  of 
conduct,  which  'any  fair-minded  man'  may  rea- 
sonably judge  to  be  intended  to  convey  insult, 
threat,  or  annoyance  to  another,  or  to  work 
assault  or  abuse  upon  him,  is  unlawful.  Not  a 
syllable  of  the  Clayton  Act,  or  of  any  other 
law,  whether  of  legislation  of  Congress  or  of 
the  common  law,  sanctions  any  of  the  inci- 
dents we  have  referred  to.  They  are  to  be 
condemned  as  legally  inexcusable;  such  must 
be  the  verdict  of  'any  fair-minded  man';  noth- 
ing can  be  said  in  justification." 

The  Snpreme  Court  of  the  United  States,  In 

Tmax  V.  Ctorrlgan,  257  U.  S. ,  42  Sup.  Ct. 

124,  66  It.  Ed.  132  (decided  December  10, 
1921),  in  an  opinion  by  Mr.  Chief  Justice 
Taft,  held  the  Arizona  statute  to  be  uncon- 
stitutional as  construed  by  the  Supreme 
Court  of  Arizona  In  that  case.  The  opinion 
lays  down  the  well-established  principle,  ap- 
plicable here,  that  the  plaintiUI's  business  is 
a  property  right ;  it  sets  forth  the  settled  law 
that  free  access  for  employees,  owners,  and 
customers  to  the  place  of  business  is  incident 
to  such  right  The  Chief  Justice  wrote 
that— 

"Intentional  injury  caused  to  either  right  or 
both  by  a  conspiracy,  is  a  tort.  Concert  of 
action  is  a  conspiracy,  if  its  object  is  unlawful 
or  if  the  means  used  are  unlawful." 

Actual  loss  in  that  case  was  proved  by  the 
evidence.  A  question  in  the  cause  related  to 
the  legality  or  illegality  of  the  means  used. 
Alleged  libelous  attacks,  abusive  epithets,  in- 
sistent and  loud  appeals  by  plcketers,  tbreats 
of  injury  to  futnre  customers,  "all  linked  to- 
gether in  a  campaign  were  an  imlawfol  an- 
noyance snd  a  hurtful  nuisance  in  respect  of 
the  free  access  to  the  plaintiff's  place  of  busi-^ 
ness."    The  complaint  alleged: 

"The  defendants  conspired  to  injure  and  de- 
stroy plaintiffs'  business  by  inducing  his  there- 
tofore willing  patrons  and  his  wonld-be  patrons 
not  to  patronise  him,  and  they  influenced  them 
to  withdraw  or  withhold  their  patronage: 

"(1)  By  having  the  agents  of  the  union  walk 
forward  and  ba^  constantly  during  all  the 
business  hours  in  front  of  plaintiffs'  restaurant, 
and  within  five  feet  thereof,  displaying  a  banner 
announcing  in  large  letters  that  the  restaurant 
was  unfair  to  cooks  and  waiters  and  their 
union. 

"(2)  By  having  agents  attend  at  or  near  the 
entrance  of  the  restaurant  during  all  business 
hours  and  continuously  announce  in  a  loud 
voice,  audible  for  a  great  distance,  that  the 
restaurant  was  unfair  to  the  labor  union. 

"(S)  By  characterising  the  employees  of  the 
plaintiffs  as  scab  Mexican  labor,  and  using  op- 
probrious epithets  concerning  them  in  hand- 


bills continuously  distributed  in  front  of  the 
restaurant  to  would-be  customers. 

"(4)  By  applying  in  such  handbills  abusive 
epithets  to  Truax,  the  senior  member  of  plain- 
tiffs' firm,  and  making  libelous  charges  against 
him,  to  the  effect  that  he  was  tyrannical  with 
his  help,  and  chased  them  down  the  street 
with  a  butcher  knife;  that  he  broke  his  con- 
tract and  repudiated  his  pledged  word;  that 
he  had  made  attempts  to  force  cooks  and  wait- 
ers to  return  to  work  by  attacks  on  men  and 
women;  that  a  friend  of  Truax  assaulted  a 
woman  and  pleaded  guilty;  that  plaintiff  was 
known  by  his  friends,  and  that  Truax's  treat- 
ment of  his  employees  was  explained  by  his 
friend's  assault;  that  he  was  a  'bad  actor.' 

"(5)  By  seeking  to  disparage  plaintiffs'- res- 
taurant, charging  that  the  prices  were  higher 
and  the  food  worse  than  in  any  other  restau- 
rant, and  that  assaults  and  slugging  were  a 
regular  part  of  the  bill  of  fare,  with  police 
indifferent. 

"(6)  By  attacking  the  character  of  those 
who  did  patronize,  saying  that  their  mental  cal- 
iber and  moral  fibre  fell  far  below  the  Amer- 
ican average,  and  inquiring  of  the  would-be 
patrons — Can  you  patronize  such  a  place  and 
look  the  world  in  the  face? 

"(7)  By  threats  of  similar  injury  to  tho 
would-be  patrons — by  such  expressions  as  'AH 
ye  who  enter  here  leave  all  hope  behind;' 
"Don't  be  a  traitor  to  humanity;'  by  offering  a 
reward  for  any  of  the  ex-members  of  the  anion 
caught  eating  in  the  restaurant;  by  saying  in 
the  handbills:  'We  are  also  aware  that  hand- 
bills and  banners  in  front  of  a  business  house 
on  the  main  street  give  the  town  a  bad  name, 
but  they  are  permanent  institutions  until  Wil- 
liam Truax  agrees  to  the  eight-hour  day.' 

"(8)  By  warning  any  person  wishing  to  par- 
chase  the  business  from  the  Tmax  firm  that  a 
donation  would  be  necessary,  amount  to  be 
fixed  by  the  District  Trades  Assembly,  before 
the  picketing  and  boycotting  would  be  given 
up." 

The  Court  said: 

"The  result  of  this  campaign  was  to  reduce 
the  business  of  the  plaintiffs  from  more  than 
$55,000  a  year  to  one  of  $12,000. 

"Plaintiffs'  business  Is  a  property  right  (Du- 
plex Printing  Press  Co.  v.  Deering,  D.  S.  Adv. 
Ops.  1820-21,  p.  176,  254  U.  S.  443,  465) 
•  •  •  and  free  access  for  employees,  owner, 
and  customers  to  his  place  of  business,  is  in- 
cident to  such  right.  Intentional  injury  caused 
to  either  right  or  both  by  a  conspiracy  is 
a  tort.  Concert  of  action  is  a  conspiracy,  if  its 
object  is  unlawful  or  if  the  means  used  are 
unlawful.  Pettibone  v.  United  States,  148  U. 
S.  197,  203;  •  •  •  Duplex  Printing  Press 
Co.  V.  Deering,  supra.  Intention  to  inflict  the 
loss  and  the  actual  loss  caused  are  clear.  The 
real  question  is:  Were  the  means  used  illegal? 
The  above  recital  of  what  the  defendants  did 
can  leave  no  doubt  of  that.  The  libelous  at- 
tacks upon  the  plaintiffs,  their  business,  their 
employees,  and  their  customers,  and  the  abus- 
ive epithets  applied  to  them,  were  palpable 
wrongs.  They  were  uttered  in  aid  of  the  plan 
to  Induce  plaintiffs'  customers  and  would-be 
customers  to  refrain  from  patronizing  the 
plaintiffs.  The  patrolling  of  defendants  imme- 
diately in  front  of  the  restaurant  on  the  main 
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street  and  within  fire  feet  of  plaintiffs'  prem- 
ises continuously  daring  business  hours,  with 
the  banners  announcing  plaintiffs'  unfairness; 
the  attendance  br  the  picketers  at  the  entrance 
to  the  restaurant  and  their  insistent  and  loud 
appeals  all  day  long,  the  constant  circulation  1^ 
them  of  the  libels  and  epithets  applied  to  em- 
ployees, plaintiffs,  and  cnstomers,  and  the 
threats  of  injnriona  consequences  to  future 
customers,  all  linked  together  in  a  campaign 
were  an  unlawful  annoyance  and  a  hurtful  nui- 
sance in  respect  of  the  free  access  to  the 
plaintiffs'  place  of  busineas.  It  was  not  lawful 
persuasion  or  inducing.  It  was  not  a  mere 
appeal  to  the  sympathetic  aid  of  would-be  cus- 
tomers by  a  simple  statement  of  the  fact  of  the 
strike  and  a  request  to  withhold  patronage. 
It  was  compelling  every  customer  or  would-be 
customer  to  run  the  gauntlet  of  most  uncom- 
fortable publicity,  aggressive  and  annoying  im- 
portunity, libelous  attacks,  and  fear  of  injuri- 
ous consequences,  illegally  inflicted,  to  his  rep- 
utation and  standing  in  the  community. 
•  •  •  Violence  could  not  have  been  more 
effective.  It  was  moral  coercion  by  illegal 
annoyance  and  obstruction,  and  it  thus  was 
plainly  a  conspiracy  [dting  numerous  authori- 
ties]. 

"A  law  whidi  operates  to  make  lawful  such 
a  wrfing  as  is  described  in  plaintiffs'  complaint 
deprives  the  owner  of  the  business  and  the 
premises  of  his  property  without  due  process, 
and  cannot  be  held  valid  under  the  Fonrteenth 
Amendment.    •    •    • 

"It  is  argued  that,  while  the  right  to  conduct 
a  lawful  business  is  property,  the  conditions 
■orrounding  that  business,  such  as  regulations 
•f  the  state  for  maintaining  peace,  good  order, 
and  protection  against  disorder,  are  matters  in 
niiich  no  person  has  a  vested  right.  The  con- 
dusion  to  which  this  inevitably  leads  in  this 
case  ia  that  the  state  may  withdraw  all  protec- 
tion to  a  property  right  by  civil  or  criminal 
action  for  its  wrongful  injury,  if  the  injury  is 
not  caused  by  violence.    •    •    * 

"Trhe  due  process  clause  requires  that  every 
man  shall  have  the  protection  of  his  day  in 
court,  and  the  benefit  of  the  general  law,  a 
law  which  heara  before  it  condemns,  which 
proceeds  not  arbitrarily  or  capriciously,  but 
upon  inquiry,  and  renders  judgment  only  after 
trial,  so  that  every  citizen  shall  bold  his  life, 
Vb%Ttj,  property  and  immunities  under  the 
^otection  of  the  general  rules  whidi  govern 
•oeietjr.    •    •    • 

"Here  is  a  direct  invasion  of  the  ordinary 
bosiness  and  property  rights  of  a  person,  un- 
lawful when  committed  by  any  one,  and  reme- 
diable because  of  its  otherwise  irreparable 
character  by  equitable  process,  except  when 
eommitted  by  ez-employees  of  the  injured  per- 
son. If  this  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws,  then  it  is  hard  to  conceive 
what  would  be.  To  hold  it  not  to  be  would  be, 
to  use  the  expression  of  Mr.  Justice  Brewer 
in  Golf  C.  &  a  F.  R  Co.  v.  Ellis,  166  U.  S. 
ISO,  154,  41  lit  Bd.  666,  667,  17  Sup.  Ct  Rep. 
26S,  to  make  the  guaranty  of  the  equality 
danse  'a  rope  of  sand.'    »    •    • 

"Our  conclusion,  that  plaintiffs  are  denied 
the  equal  protection  of  the  laws,  is  sustained 
by  the  decisions  in  this  court  [rating  many 
authorities]. 

"It  is  urged  that,  in  holding  paragraph  1464 


invalid,  we  are  in  effect  holding  invalid  section 
20  of  the  Clayton  Act  •  •  *  Of  course,  we 
are  not  doing  so.    *    •    • 

"We  held  that  these  clauses  were  merely 
declaratory  of  what  had  always  been  the  law 
and  the  best  practice  in  equity,  and  we  thus 
applied  them.  The  construction  put  upon  the 
same  words  by  the  Arizona  Supreme  Court 
makes  these  clauses  of  paragraph  1464  as  far 
from  those  of  section  iO  of  the  Clayton  Act  in 
meaning  as  if  they  were  in  wholly  different 
language." 

On  December  6, 1921,  the  Supreme  Court  of 
the  United  States  decided  the  ease  of  Ameri- 
can   Steel    Foundries    v.    Tri-Clty    Centra) 

Trades  Council,  257  U.  S. ,  42  Snp.  Ot  72, 

66  L.  Ed.  — .  The  opinion  of  the  court,  de- 
livered by  Mr.  Chief  Justice  Taft,  contains  a 
construction  of  section  20  of  the  Clayton  Act, 
together  with  a  full  discussion  on  the  subject 
ot  picketing;.  The  plaintiff  was  a  New  Jer- 
sey coritoration,  engaged  in  the  manufactmf 
of  steel  products  in  the  state  of  IlUnoia 
When  in  full  operation,  in  November,  1918, 
it  had  in  its  employ  1,600  men.  It  resumed 
operations  in  April  following,  with  about  350 
regular  men.  A  trade  dispute  arose  as  to  the 
amount  of  wages.  The  Trades  Council  ap- 
pointed a  committee  to  secure  a  reinstate- 
moit  of  the  previous  wages.  The  committee 
was  informed  that  the  plant  was  run  as  an 
open  shop,  and  they  refused  to  deal  with  the 
committee,  but  were  ready  to  entertain  com- 
plaints made  by  employees.  On  April  22d  a 
strike  was  declared.  A  picket  was  establish- 
ed about  the  plant.  Picketing  was  carried  on 
for  aboot  four  weeks  without  cessation  by 
three  or  four  groups  of  picketers,  each  grmip 
consisting  of  4  to  12  persons.  The  p.laintifr 
company  applied  for  relief,  an^  an  injunction 
was  Issued  by  the  District  Court  for  the 
Southern  District  of  Illinois  in  May,  1914, 
restraining  the  Trades  Council  and  certain 
individual  defendants  from  "the  use  of  per- 
suasion, threats,  or  personal  injury,  intimida- 
tion, suggestion  of  danger,  or  threats  of  vio- 
lence of  any  kind,"  thus  preventing  them 
from  hindering  or  obstmcting  employees  of 
the  plaintiff  in  connection  with  its  business. 
Picketing  at  or  near  the  premises  of  the 
plaintiff  was  likewise  forbidden.  The  defend- 
ants appealed  to  the  Circuit  Court  of  Ap-> 
peals,  where  the  Injunction  was  modified  by 
striking  out  the  word  "persuasion"  and  in- 
serting after  the  words  "restraining  picket- 
ing" the  words  "in  a  threatening  or  intimi- 
dating manner."  See  Tri-City  Central  Trades 
Council  V.  American  Steel  Foundries  (O.  C. 
A.)  238  Fed.  728.  Mr.  Chief  Justice  Taft,  in 
rendering  the  opinon  of  the  court,  after  quot- 
ing section  20  ot  the  Clayton  Act,  among  oth- 
er things  said: 

"It  has  been  determined  by  this  court  that 
the  irreparable  injury  to  property  or  to  a  prop- 
erty right,  in  the  first  paragraph  of  section  20, 
uidudes  injury  to  the  business  of  an  employer, 
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and  that  the  second  paragraph  applies  only  in 
cases  growing  out  of  a  dispute  concerning 
terms  or  conditions  of  empIoTment,  between  an 
employer  and  employee,  between  employers  and 
employees,  or  between  employees,  or  between 
persona  employed  and  persons  seeking  em- 
ployment, and  not  to  such  dispute  between  an 
employer  and  persons  who  are  neither  ex- 
employees  nor  seeking  employment.    •    •    • 

"The  prohibitions  of  section  20,  material 
here,  are  those  which  forbid  an  injunction 
against,  first,  recommending,  advising  or  per- 
suading others  by  peaceful  means  to  cease  em- 
ployment and  labor;  second,  attending  at  any 
place  where  such  person  or  persons  may  law- 
fully be  for  the  purpose  of  peacefully  obtain- 
ing or  communicating  information,  or  peace- 
fully persuading  any  person  to  work  or  to  ab- 
stain from  working;  third,  peaceably  assem- 
bling in  a  lawful  manner  and  for  lawful  pur- 
poses. This  court  has  already  called  attention 
in  the  Duplex  Case  to  the  emphasis  upon  the 
words  'peaceable'  and  lawful'  in  this  section. 
245  U.  S.  443,  473.  It  is  dear  that  Congress 
wished  to  forbid  the  nse  by  the  federal  courts 
of  their  equity  arm  to  prevent  peaceable  persna- 
sion  by  employees,  discharged  or  expectant, 
in  promotion  of  their  side  of  the  dispute,  and 
to  secure  them  against  judicial  restraint  in 
obtaining  or  communicating  information  in  any 
place  where  they  might  lawfully  be.  This  in- 
troduces no  new  principle  into  the  equity  juris- 
prudence of  those  courts.  It  is  merely  declara- 
tory of  what  was  the  best  practice  always. 
Congress  thought  it  wise  to  stabilize  this  rule 
of  action  and  render  it  onif  orm. 

"The  object  and  problem  of  Congress  in  sec- 
tion 20,  and  indeed,  of  courts  of  equity  before 
its  enactment,  was  to  reconcile  the  rights  of 
the  employer  in  his  business  and  in  the  access 
of  his  employees  to  his  place  of  business  and 
egress  therefrom  without  intimidation  or  ob- 
struction, on  the  one  hand,  and  the  right  of  the 
employees,  recent  or  expectant,  to  nse  peace- 
able and  lawful  means  to  induce  present  em- 
ployees and  would-be  employees  to  join  their 
ranks,  on  the  other.  If  in  their  attempts  at 
persuasion  or  communication  with  those  whom 
they  would  enlist  with  them,  those  of  the  labor 
side  adopt  methods  which  however  lawful  in 
their  announced  purpose  inevitably  lead  to  in- 
timidation and  obstruction,  then  it  is  the 
court's  duty,  which  the  terms  of  section  20  do 
not  modify,  so  to  limit  what  the  propagandists 
do  as  to  time,  manner  and  place  as  shall  pre- 
vent infractiona  of  the  law  and  violations  of 
the  right  of  the  employees,  and  of  the  em- 
ployer for  whom  they  wish  to  work.    *    »    • 

"How  far  may  men  go  in  persuasion  and  com- 
munication and  still  not  violate  the  right  of 
those  whom  they  would  influence?  In  going  to 
and  from  work,  men  have  a  right  to  as  free 
a  passage  without  obstruction  as  the  streets 
afford,  consistent  with  the  right  of  others  to 
enjoy  the  same  privilege.  We  are  a  social 
people  and  the  accosting  by  one  of  another  in 
an  inoffensive  way  and  an  offer  by  one  to  com- 
muirioate  and  discuss. information  with  a  view 
to  influencing  the  other's  action  are  not  re- 
garded as  aggression  or  a  violation  of  that 
other's  rights.  If,  however,  the  offer  is  de- 
clined, as  it  may  rightfully  be,  then  persistence, 
importunity,  following  and  dogging  betome  nn- 
justifiiible  Si^byance  and  obstruction  which  is 


likely  soon  to  savor  of  intimidation.  From  all 
of  this,  the  person  sought  to  be  influenced  has 
a  right  to  be  free,  and  Us  employer  has  ■ 
right  to  have  him  free. 

"The  nearer  tills  importunate  intercepting  of 
employees  or  would-be  employees  is  to  the 
place  of  business,  the  greater  the  obstruction 
and  interference  with  the  business  and  espe- 
cially with  the  property  right  of  access  of  the 
employer.  Attempted  discussion  and  argument 
of  this  kind  in  such  a  proximity  is  certain  to 
attract  attention  and  congregation  of  the 
curious,  or,  it  may  be,  interested  bystanders, 
and  thus  to  increase  the  obstruction  as  well 
as  the  aspect  of  intimidation  which  the  sitn- 
adon  quickly  assumes.  •  •  •  All  informa- 
tion tendered,  all  arguments  advanced,  and  all 
persuasion  used  under  such  circumstances  were 
intimidation.  They  could  not  be  otherwise.  It 
is  idle  to  talk  of  peaceful  communication  in 
such  a  place  and  under  such  conditions. 
•    •    •" 


[I]  We  bave  auoted  largely  from  Ae  fore- 
going decisions  because  they  are  lUtimlnatJng 
and  authoritative.  The  case  of  Truaz  v.  Oor- 
rigan,  supra,  is  the  most  Important  case  In- 
volving trade  disputes  that  has  been  deter- 
mined In  years.-  Under  that  opinion  constru- 
ing the  Fourteenth  Amendment,  no  state  can 
pass  a  law  legalizing  such  picketing  as  toolc 
place  In  the  Truax  Case.  The  opinion  by  Mr. 
Chief  Justice  Taft  in  the  case  of  American 
Steel  Foundries  ▼.  Tri-City  Central  Trader 
Council,  supra,  contains  a  more  tborougb 
discussion  of  the  subject  of  picketing  than 
was  made  by  that  court  prior  to  its  rendition. 
The  others  cases  quoted  from  are  valuable 
precedents  in  determining  the  validity  of  our 
statute. 

In  view  of  the  teactilng  of  the  authorities, 
we  could  not  hold  chapter  S46,  Laws  1919^ 
valid  if  construed  to  l)e  a  justlflcation  of  tbe 
manner  and  method  of  picketing  in  the  case 
at  issue.  The  patrolling  was  not  done  for 
the  purpose  of  obtaLuing  information,  nor  yet 
in  order  peacefully  to  persuade  the  employees 
to  quit  work.  It  is  a  case  of  boycotting.  Had 
no  strike  existed,  would  it  have  been  lawfol 
for  the  pickets  employed  in  this  case  to  take 
their  stand  at  the  entrances  to  plaintiffs 
places  of  business,  or  to  patrol  the  sidewalks 
in  front  thereof,  so  as  to  cause  the  entrances' 
to  such  stores  to  be  obstructed  to  some  ex- 
tent, and  during  all  the  business  hours  of  tbe- 
day,  week  after  week,  to  call  out  in  loud 
tones,  doiouncing  plaintiff  to  his  customers 
and  others,  advising  them  not  to  purchase 
anything  from  liim,  but  to  go  elsewhere  tf 
they  would  buy,  thus  causing  annoyance  and 
substantial  loss  in  business?  We  think  not. 
If  such  conduct  is  not  lawful  in  tbe  absence 
of  a  strike.  It  is  not  legalized  by  a  strike. 
A  man  has  a  right  to  pursue  his  vocation  In 
a  peaceful  manner. 

[I]  EYom  tbe  authorities  we  deduce  the  doc- 
trine that  it  Is  as  much  the  duty  of  a  court 
of  equity  to  protect  a  man's  right  to  follow- 
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Ida  lawful  boslneaa  wtOtoat  iUegal  Interfer- 
ence as  to  grant  Injunctive  relief  to  prevent 
tbe  destmction  of  bis  physical  property. 
The  first  Avtj  of  the  state  Is  so  to  adminis- 
ter Its  laws  as  to  enforce  order.  Intimida- 
tion and  good  order  cannot  coexist  in  front  of 
the  entrances  to  plaintUTs  stores. 
This  case  la  affirmed. 

McCOUBT,  J.,  took  no  part  in  the  consid- 
eration of  this  case. 


(ue  Or.  sa) 

la  re  RIGQ8  et  al. 

(Sapreme  Conrt  of  Oregon.    June  6y  1922.) 

1.  Appeal  and  error  «=s)396,  619-Sorvloe  aid 
lliing  of  notice  'of  appeal  and*  Wlno  of  tran- 
script  are  neoeeaary  Jurisdictional  steps. 

The  service  and  filing  of  a  notico  of  appeal 
and  filing  of  a  transcript  of  appeal  are  neces- 
sary successive  jurisdictional  steps,  without 
which  an  appeUate  court  cannot  hoar  and  de- 
termine an  appeal. 

2.  Time  <s=3>i0(9)— Transcript  held  filed  wltbln 
30  days  from  perfecting  of  appeal. 

Under  Or.  L.  i  831,  providing  that  the  time 
witliin  which  an  act  should  be  done  shall  be 
computed  by  excluding  the  first  day  and  includ- 
ing tbe  last,  unless  the  last  day  fall  upon  Sun- 
day, etc.,  where  an  undertaking  on  appeal  was 
duly  served  ind  filed  April  7th,  which  in  the  ab- 
sence of  objections  to  the  sureties  thereon,  un- 
der section  660,  became  perfected  five  days 
thereafter  or  on  April  13th,  a  transcript  of 
appeal  filed  on  May  ISfh  was  filed  within  the  30 
days  allowed  by  section  564;  the  appeUant  be- 
big  entitled  to  an  extra  day,  since  May  14th  fell 
en  Sunday. 

In  banc. 

In  the  matter  of  the  application  of  J.  Al- 
vln  Biggs  and  others,  tbe  Board  of  Directors 
of  Central  Oregon  Irrigation  District,  for  a 
judicial  examlnaton  and  judgment  as  to  tbe 
legnlarlty  and  legality  of  proceedings  la  con- 
nection with  organizing  ttie  district,  the  ^o- 
ceedlngB  and  acts  of  the  Board  of  IHrectors 
of  tbe  district  subsequent  to  Its  organization, 
and  the  acts  authorizing  the  Issue  and  sale  of 
certain  bonds.  On  motion  to  dismiss  an  ap- 
peal from  the  decision  of  the  circuit  court. 
Motion  denied. 

Harrison  Allen  and  John  B.  I^tourette, 
both  of  Portland,  and  H.  H.  DeArmond,  of 
Bend,  for  the  motion. 

Paul  C.  King  and  B.  S.  Hamilton,  both  of 
Bend,  opposed. 

BBOWN,  J.  This  is  a  motion  to  dismiss 
an  appeal  in  the  matter  of  the  application  of 
J.  Alvln  Biggs,  0.  H.  Hardy,  and  J.  G.  Mc- 
Guffle,  the  board  of  directors  of  Central  Ore 
gon  Irrigation  District,  a  mnnlctpal  corpora- 


tion, for  the  validation  of  certain  proceed- 
ings and  acts  ot  tbe  directors  and  district 
Tbe  motion  is  grounded  upon  tbe  alleged 
failure  of  the  appeUant  to  file  bis  transcript 
within  the  time  reiiulred  by  statute. 

[1]  It  is  elementary  that  tbe  service  and 
filing  of  the  notice  of  appeal,  and  tbe  filing 
of  the  transcript  on  appeal,  are  necessary 
successive  jurisdictional  steps.  Unless  tak- 
en, this  court  cannot  proceed  to  hear  and  de- 
termine the  suit 

[2]  Fr«n  the  record.  It  appears  that  on 
March  29,  1822,  notice  of  appeal  was  served 
upon  reeixmdents  and  filed  in  tbe  circuit 
court  of  Deschutes  county.  Or.  On  April  7, 
1922,  tbe  undertaking  on  appeal  was  duly 
served  and  filed,  and  the  transcript  on  ap- 
peal on  May  16tb.  Mo  exception  was  taken 
to  the  sufficiency  of  the  sureties  aa  the  ap- 
peal bond,  hence  the  am>eal  became  perfected 
five  days  thereafter.    Section  650,  Or.  I* 

Our  statute  provides  that — 

"The  time  within  which  an  act  ia  to  be  done, 
as  provided  in  this  Code,  shall  be  computed  by 
excluding  the  first  day  and  induding  the  last, 
unless  the  last  day  fall  upon  Sunday,  Christ- 
mas, or  other  nonjudicial  day,  in  which  case 
the  last  day  shall  also  be  excluded."  Section 
531,  Or.  li. 

On  grounds  of  stare  decisis,  we  follow  tbe 
construction  of  the  foregoing  section  of  the 
Code  in  so  far  as  it  applies  to  appeals,  given 
in  a  per  curiam  <H>inioa  where  it  was  said: 

"The  method  of  computing  time  within  which 
a  notice  of  appeal  should  be  served  and  filed 
may  be  said  to  have  been  in  a  state  of  uncer- 
tainty until  the  case  of  U.  S.  Nat.  Bank  v.  Shef- 
ler,  77  Or.  579,  143  Pac.  51,  162  Pac.  234.  in 
which  case  it  was  held  by  this  court,  though  not 
without  dissent,  that  the  day  following  the  en- 
try of  a  judgment  was  to  be  excluded  in  the 
computation  of  time.  This  rule,  having  been 
generally  accepted  by  the  profession,  will  be 
adhered  to,  although  there  are  authorities  hold- 
ing a  contrary  doctrine."  In  re  Anderson's  Es- 
tate, De  GoUa  v.  Andersen,  decided  March  9, ' 
1920  (Or.)  188  Pac.  164. 

To  like  effect  is  Vincent  t.  First  Nat 
Bank,  76  Or.  679, 143  Pac.  1100,  149  Pac.  938. 

■Excluding  tbe  7tb  day  of  April,  1922,  tbe 
date  of  service  and  filing  of  tbe  undertaking, 
and  tbe  first  day  of  the  period  of  five  days 
following,  the  time  in  wliich  the  adverse  par- 
ties had  a  right  to  except  to  the  sufficiency 
of  the  sureties  expired  on  April  13th.  Hence 
tbe  appeal  In  this  cause  became  complete  at 
the  end  of  that  day. 

Within  30  days  after  an  appeal  has  been 
perfected,  tbe  appellant  must  file  with  tbe 
clerk  of  the  appellate  court  bis  transcript, 
and,  if  not  so  filed,  tbe  appeal  shall  be  deem- 
ed abandoned,  unless  "the  trial  court  or  tbe 
judge  thereof,  or  tbe  Supreme  Court  or  a 
j  justice  thereof,"  extend  the  time  for  filing 
■  such  transcript    Section  554,  Or.  L. 
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April  14th  was  the  flnt  day  <«  wblch  the 
appellants  could  lawfuUy  have  filed  their 
transcript  on  appeal.  Under  the  rule  laid 
dowii  by  our  statute  for  computing  the  time 
in  whidi  an  act  may  be  done,  as  construed 
by  the  decisions  cited,  we  must  exclude  April 
14th.  By  computation  we  find  that  the  period 
of  30  days  expired  on  Sunday,  May  14th,  and 
for  that  reason  the  appellants  were  entitled 
to  an  additional  day  In  which  to  file  their 
transcript. 

How  time  shall  be  c(»npnted  is  a  matter 
which  has  been  litigated  since  the  existence 
of  the  common  law.  In  the  computation  of 
the  period  of  time,  the  ctmtest  has  generally 
been:  Which  day  shall  be  Included  and 
which  excluded?  It  would  be  difficult,  how- 
ever, to  extract  any  uniform  rule  from  the 
diverse  holdings  of  the  courts  on  this  ques- 
tion. Hahn  v.  Dierkes,  37  Mo.  574.  It  Is  not 
really  Important  which  rule  is  adopted,  but 
it  Is  of  great  interest  to  the  profession  In  the 
practice  of  the  law  that  uncertainty  on  this 
subject  should  be  avoided.  Blake  ▼.  Crown- 
inshleld,  9  N.  H.  304-307.  We  are  familiar 
with  all  the  holdings  of  our  court  upon  this 
subject.  But  in  the  case  at  bar  the  appellant 
had  a  right  to  rely  upon  the  latest  expres- 
sion of  this  court  relating  to  the  computation 
of  time  in  the  matter  of  appeals. 

It  has  been  written  that: 

"Parties  should  not  be  encoaraged  to  seek 
re-ezamination  of  determined  principles  and  to 
speculate  on  a  fluctuation  of  the  law  with  every 
change  in  the  expounders  of  it.  As  to  many 
matters  of  frequent  occurrence,  the  establish- 
ment of  some  certain  guide  is  of  more  signif- 
icance than  the  precise  form  of  the  rule,  and 
substantial  justice  may  often  be  better  promot- 
ed by  adhering  to  an  erroneous  decision  than  by 
overthrowing  a  rule  once  established."  7  B. 
O.  li.  1000,  1001. 

The  motion  Is  denied. 


(105  Or.  642) 

DEGIDIO  V.  STATE   INDUSTRIAL  ACC. 
COMMISSION. 

(Supreme  Court  of  Oregon.     May  31,  1922.) 

I.  Master  and  servant  «=>4 1 6— Commission's 
flaal  decision  on  applloatlon  for  compensation 
ooHoluslve  in  absence  of  appeal. 
All  questions  arising  out  of  the  facts,  cir- 
cumstances, and  conditions  snrronnding  an  in- 
jury for  which  a  daim  tor  compensati<m  is  made 
under  Workmen's  Compensation  Law  (Or.  L. 
a  6616,  6626)  existing  and  known  at  the  time 
of  the  decision  on  the  original  application  pro- 
dded for  by  section  6632  are  concluded  by  the 
final  decision  of  the  Industrial  Accident  Com- 
mission on  the  application  unless  an  appeal  is 
taken  to  the  circuit  court  under  section  6637, 
as  amended  by  Laws  1921,  p.  664,  and  a  dif- 
ferent result  obtained. 


2.  Master  and  servant  «=a4 10— Final  dsolsloa 
on  application  for  Increase  of  oompenatlon 
prerequisite  to  appeal. 

To  authorize  a  rearrangement  of  compensa- 
tion provided  for  by  the  Workmen's  Compen- 
sation Law  (Or.  L.  §  6616,  and  section  6626, 
subd.  [1])  in  the  form  of  an  increase  thereof, 
the  workman  must  comply  with  section  6632, 
subd.  (c),  by  filing  an  application  showing  a 
change  of  drcnmstances  warranting  such  in- 
crease, and  that  the  aggravation  of  disability 
for  which  the  increase  ii  claimed  has  taken 
place  or  been  discovered  after  the  rate  of 
compensation  was  originally  established;  and 
a  final  decision  upon  such  on  application  by 
the  Industrial  Accident  (Tommission  in  the 
ezerdse  of  the  powers  given  by  section  6611  is 
a  prerequisite  to  the  right  to  appeal  to  the 
circuit  court  under  section  6637,  iSS  amended 
by  Laws  1921,  p.  664. 

3.  Master  and  servant  «=s>4 10— Letters  held 
not  an  "application"  for  Inersase  of  ccmpan- 
satlOH  or  a  "decision"  authorizing  appeal. 

Letters  addressed  by  on  injured  workman 
to  the  State  Industrial  Accident  Commission 
asking  an  increase  or  rearrangement  of  com- 
pensation and  a  report  of  the  medical  examiner 
of  the  Commission  and  letters  of  the  Com- 
mission in  reply  held  not  to  constitute  an  ap- 
plication under  Workmen's  (Tompensation  Law 
(Or.  L.  6632,  subd.  [c]),  for  increase  or  rear- 
rangement of  compensation,  nor  a  final  deci- 
sion from  which  an  appeal  under  section  6((37 
was  authorised. 

[Kd.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Applica- 
tion; Decision.] 

In  Banc; 

Appeal  from  Circuit  Court,  Multnomah 
County;    H.  H.  Belt,  Judge. 

Application  by  Antonio  Degldlo  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Law,  opposed  by  the  Amgican  Kxport 
Lumber  Company,  employer.  The  State  In- 
dustrial Accident  Commission  made  a  final 
award,  and  subsequently  the  plaintiff  ai>- 
plied  to  the  Commission  for  an  additional 
award,  and  requested  and  was  given  a  med- 
ical examiaation,  and  subsequently  served 
notice  of  appeaL  Findings  and  Judgment 
in  the  circuit  court  referring  the  claim  to 
the  Commission  and  directing  it  to  fix  compen- 
sation in  accordance  with  the  findings,  aad 
the  Ck>mmis8ion  appeals.  Judgment  of  cir- 
cuit court  reversed,  and  cause  remanded, 
with  direction  to  grant  the  (Commission's 
motion  to  dismiss  the  appeal. 

James  West,  Asst.  Atty.  Gen.  (I.  H.  Van 
Winkle^  Atty.  Oen.,  on  the  brief),  for  KppeX~ 
lant 

Walter  T.  McOuirk,  of  Portland  (McGulrk 
&  Schneider,  of  Portland,  on  the  brief),  for 
respondent. 

McCK>URT,  3.  This  appeal  Is  iMrosecnted 
by  the  State  Industrial  Accident  Commission 
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from  a  Judgment  of  the  drcnit  court  tot 
Moltnomali  county  In  favor  of  plaintiff. 

On  January  23,  1920,  plaintiff  fllecl  witli 
the  Commission  a  claim  for  compensation 
for  an  injury  to  his  arm  and  shoulder  sus- 
tained by  him  on  January  1,  1920,  while  he 
was  employed  by  the  American  Export  Lum- 
ber Company  at  Rainier,  Or.  Plaintiff  at 
the  time  was  subject  to  the  Oregon  Worli- 
men's  Compensation  Law  (Laws  1913,  p.  188), 
and  the  injury  sustained  by  him  resulted 
from  an  accident  arising  out  of  and  In  the 
course  of  his  employment. 

ITlnal  action  was  takoi  by  the  Commission 
on  plaintiff's  application  for  compensation 
on  September  22,  1920,  of  which  plaintiff 
was  forthwith  notified.  In  Its  decision  the 
Commission  found  that  plaintiff  was  dis- 
abled for  five  months,  and  that  he  was  per- 
manently partially  disabled  to  the  extent  of 
the  loss  of  6  per  cent,  function  of  his  right 
arm.  Based  upon  the  injury  thus  found,  the 
Commission  awarded  plaintiff  the  sum  of 
9590.85,  in  accordance  with  the  proTisions 
of  the  Workmen's  Compensation  '  Law,  in 
foil  settlement  of  any  and  all  claims  aris- 
ing out  of  his  Injury.  The  sum  so  awarded 
was  paid  to  plaintiff  and  accepted  by  him. 
The  last  payment  was  made  on  October  25, 
uao. 

Plaintiff  did  not  ai^)eal  from  the  deci- 
sion or  the  findings  of  the  Commission  above 
mentioned.  Plaintiff  on  November  21,  1920, 
and  again  on  February  21, 1921,  wrote  to  the 
Commission,  complaining  tliat  his  arm  still 
hnrt  him,  that  he  was  unable  to  work  some- 
times  when  It  was  very  bad,  finding  It  hard 
to  ke^  his  job,  and  requested  the  Oommls- 
ilon  to  advise  him  whether  he  was  entitled 
to  more  compensation.  The  Commission  in 
eadi  Instance  promptly  replied  to  plaintiff's 
letter,  advising  him  that  the  awasd  of  com- 
pensation In  his  favor  made  on  September 
22,  1920,  was  final  and  In  full  settlement 
of  his  claim,  and  that  he  was  not  entitled 
to  further  compensation. 

On  August  12,  1921,  plaintiff  presetted 
himself  at  the  Portland  office  of  the  Com- 
BlsBlon,  and  requested  a  medical  examina- 
tion. A  medical  examiner  for  the  Commis- 
Biim  tlierenpcm  examined  the  plaintiff,  and 
fooad  his  arm  freely  movable  In  all  direc- 
tlwis,  and  discovered  no  objective  disability, 
and  advised  plaintiff  that  there  was  no  rea- 
son for  changing  the  award  previously  made. 

On  Angust  15,  1921,  the  plaintiff  directed 
tbe  following  letter  to  the  Oommlaslon: 

1  am  writing  yon  in  reference  to  an  acd- 
deat  which  I  received  compensation  for  and 
thon^t  that  I  was  all  right  Bnt  same  in- 
jaries  are  present  bothering  me  to  the  extent 
that  I  am  nnable  to  work  and  my  doctor  states 
Ikat  an  operation  may  be  necessary  right  away, 
■o  I  am  writing  to  yon  through  bis  reference 
in  hopes  that  I  may  be  entitled  to  fnrther  com- 
peniation.  My  doctor  is  Dr.  Akin,  Corbett 
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Bldg.,  Portland,  Oregon.    And  case  In  question 
is  82435. 

"Hoping  that  I  or  Dr.  Akin  might  receive  a 
reply  from  your  office,  I  remain.    •    •    •  •• 

On  b^alf  of  the  Commission,  one  of  Its 
claim  agents,  on  August  19,  1921,  replied  to 
the  above  letter  as  follows: 

"Replying  to  your  letter  of  August  16,  wish 
to  soy  that  you  were  advised  when  you  were  in 
our  Portland  office  August  12  that  the  Commis- 
sion would  not  be  responsible  for  your  doctor 
bills.  Tou  have  already  received  the  entire 
amount  of  compensation  to  which  yon  are  en- 
titled under  the  provisions  of  the  law,  and  ac- 
cordingly there  is  no  further  action  for  the 
Commission  to  talce  in  your  case.  Tours  truly, 
State  Industrial  Accident  Commission,  Claim 
Agent" 

On  August  21,  1921,  plaintiff  addressed 
another  letter  to  the  Commission,  as  follows : 

"Reed,  your  letter  of  the  20th  Inst,  and  will 
reply  will  say  I  was  to  Dr.  Akin  and  he  took 
an  X-ray  of  my  shoulder  and  discovered  that 
it  is  bad  shape.  He  has  an  idea  that  there  is 
a  piece  of  bone  that  causes  the  shonlder  to 
pain  me,  and  to  get  it  in  shape  again  Dr.  Akin 
says  that  I  must  undergo  an  operation  to  get 
it  shape  again.  And  when  I  do  have  to  have 
this  done  and  in  the  hospital  who  is  to  care  for 
my  family,  as  this  trouble  I  am  having  with  my 
shoulder  and  unable  to  work  is  caused  from 
this  falL  So  I  am  writing  to  ask  yon  to  do  the 
right  thing,  and  if  yon  do  not  then  I  will  have 
to  take  other  measures.  Hoping  to  get  a  sat- 
isfactory answer  from  you,  I  remain.    •    •    •  •» 

fTo  the  last  above  letter  tbe  Commlsslcm, 
through  a  daim  agent,  replied  on  August 
23,  1921,  as  follows: 

"This  acknowledges  receipt  of  your  letter  of 
Angust  21,  and  in  reply  we  desire  to  refer  you 
to  ours  of  Angust  19.  Yon  were  informed  at 
that  time  that  the  Commission  would'  take  no 
further  action  on  yonr  case.  The  findings  and 
final  action  of  this  Commission  dated  Septem- 
ber 22,  1920,  covers  the  final  award  in  yonr 
claim.  Yours  truly,  State  Ind.  Accident  Oom- 
mission.  Claim  Agent." 

On  August  26,  1921,  plaintiff  filed  a  no- 
tice of  appeal  in  the  circuit  court.  In  which 
he  gave  notice  that  he  appealed  "trom  the 
final  decision  of  the  State  Industrial  Acci- 
dent Commission  of  Oregon,  dated  August 
12,  August  19,  and  August  23,  1921."  Tha 
action  of  tbe  Commission  at  which  plaintiff's 
notice  of  appeal  was  directed  was  the  re- 
port of  the  medical  examiner  to  the  Commis- 
sion of  the  physical  examination  of  plain- 
tiff had  August  12,  and  the  letters  of  August 
19  and  Angust  28,  1921,  directed  to  plain- 
tiff, which  are  above  set  out 

The  Commission  lnterx>osed  a  moticm  to 
dismiss  plaintiff's  said  appeal,  alleging  as  a 
reason  for  granting  Its  motion  to  dismiss: 

"  *  *  *  that  the  defendant  has  not  since 
September  22, 1920,  made  any  decision  relative 
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to  the  claim  of  Antonio  Degidio  for  compensa- 
tion under  chapter'  1  of  title  37  of  Orenon 
Laws,  and  that  the  time  in  which  plaintiff  is 
entitled  to  appeal  has  lone  since  expired." 

The  circuit  court  on  September  13,  1921, 
denied  and  overruled  the  motion  of  the  Com- 
mission to  dismiss  the  appeal,  and  proceed- 
ed to  try  the  matter  to  a  jury.  The  jury 
by  Its  verdict  found  that  there  was  an  ag- 
gravation of  plaintiff's  injury  subseQuent 
to  the  award  made  by  the  Commission  of  a 
loss  of  25  per  cent,  function  of  his  rl^ht 
arm.  Upon  this  verdict  the  court  made  find- 
ings and  rendered  a  judgement,  referring  the 
claim  back  to  the  Commission,  with  an  order 
directing  It  to  fix  the  compensation  in  ac- 
cordance with  the  findings  made  by  the 
court 

The  first  question  presented  by  this  appeal 
arises  uiK)n  an  assignment  of  error  predicat- 
ed upon  the  action  of  the  circuit  court  in 
overruling  defendant's  motl(m  to  dismiss 
plaintiff's  appeal  to  that  court 

The  Workmen's  Comp^isatlon  Law  desig- 
nates those  workmen  engaged  in  hazardous 
occupations  who  may  be  entitled  to  compen- 
sation under  its  prorisions  (section  6616,  Or. 
L.),  describes  the  personal  injuries  for  which 
compensation  shall  be  awarded,  and  fixes  the 
amount  that  shall  be  paid  an  injured  work- 
man for  each  of  numerous  personal  injuries 
that  may  result  to  a  workman  when  any  of 
such  injuries  result  in  disability  to  an  ex- 
tent defined  by  the  statute,  and  also  fixes  the 
length  of  time  that  the  payments  to  the  in- 
jured workman  for  such  disability  may  con- 
tinue (section  6626,  Or.  U). 

The  State  Industrial  Accident  Commission 
is  charged  with  the  administration  of  the 
provisions  of  the  Workmen's  Compensation 
I^aw  (section  6611,  Or.  L.),  and  is  given  full 
power  and  authority  to  hear  and  determine 
all  questions  within  its  jurisdiction  (section 
6637,  Or.  L.,  as  amended  by  Act  Feb.  28, 
1921  [Laws  1821,  c.  311]). 

The  power  and  jurisdiction  thus  vested  in 
the  Commission  is  continuing,  and  by  virtue 
thereof  the  Commission  may  from  time  to 
time  modify  or  change  former  findings  or 
orders  where  the  circumstances  of  the  case 
justify  such  modification  or  change.  Sec- 
tion 6632,  8abd.(e),  Or.  L. 

In  order  to  obtain  the  compensation  pro- 
vided by  the  statute,  the  workman  or  his 
beneficiary  must  file  with  the  Commission 
an  application  for  such  compensation  on 
blanks  furnished  by  the  Commission.  Sec- 
tion 6632,  subd.(a).  Or.  L.  In  such  applica- 
tion the  claimant  must  furnish  and  state 
such  pertinent  facts  relating  to  the  injury 
and  the  employment  of  the  workman  as  are 
Called  for  by  the  blanks,  to  the  end  that  the 
Commission  may  intelligently  pass  upon  the 
claim,  and  determine  with  reasonable  cer- 
tainty the  presence  or  absence,  as  the  case 
may  be,  of  facts  and  circnmstances  author- 


izing compensation  under  the  statote.  nia 
above-mentioned  requirement  of  filing  a  for- 
mal claim  upon  blanks  furnished  by  the 
Commission  governs  applications  for  increase 
or  rearrangement  of  compotsation  due  to 
aggravation  of  an  injury,  upon  which  the 
rate  of  compensation  shall  have  been  estab- 
lished by  a  prior  final  decision  of  the  com- 
mission.    Section  6682,  subd.(c),  Or.  L. 

[t]  All  questions  arising  out  of  the  facts, 
circumstances,  and  conditions  surrounding  an 
injury  for  which  claim  for  compensation  is 
made,  existing  and  knoMvn  at  the  time  of  the 
decision  upon  the  original  application,  are 
concluded  by  the  final  decision  upon  that 
application,  unless  an  appeal  is  taken  to  the 
circuit  court,  and  a  difteroit  result  obtained 
upon  such  appeaL  Section  6637,  Or.  h.,  as 
amended  by  Act  Feb.  26,  1921  (Laws  1921, 
c.  311);  Iwanickl  v.  State  Ind.  Ace.  Com. 
(Or.)  205  Pac.  990;  Einneberg  t.  State  Ind. 
Aca  Com.,  88  Or.  436,  167  Pac.  310,  171  Pac. 
766;  Grant  v.  State  Ind.  Ace  C<«l  (Or.) 
201  Pac,  438. 

[2]  To  authorize  a  rearrangement  of  com- 
pensation, in  the  form  of  an  increase  of  sndi 
compensation,  the  application  therefor  must 
show  a  change  of  circumstances  that  war- 
rants such  increase  or  rearrangemoit  (sec- 
tion 6632,  Bubd.  [c].  Or.  L.),  and  that  the  ag- 
gravation of  dlBabllity  for  which  the  increase 
of  compensation  is  claimed  has  taken  place 
or  has  been  discovered  after  the  rate  of 
compensation  was  originally  established  (sec- 
tion 6626,  8ubd.[i],  Or.  L.)  A  final  deci- 
sion upon  such  an  application  is  a  .prereq- 
uisite to  the  right  to  appeal  to  the  drcnlt 
court 

[3]  The  letters  of  August  16th  and  August 
2l8t  addressed  by  plaintiff  to  the  Commis- 
sion did  not  constitute  an  application  for  an 
increase  or  rearrangement  of  compensation 
in  compliance  with  the  statute.  They 
amounted  to  no  more  than  notice  that  plain- 
tiff contemplated  making  such  an  applica- 
tion. Taken  singly  or  together,  the  report 
of  the  medical  examiner  for  the  Commission, 
made  August  12,  1921,  and  the  letters  of  the 
Commission  written  in  reply  to  plaintiff's 
letters,  and  dated  respectively  August  19th 
and  August  23d,  did  not  constitute  a  deci- 
sion from  which  an  appeal  is  authorized. 
Enneberg  v.  State  Ind.  Ace  Com.,  88  Or. 
436,  167  Pac.  310,  171  Pac.  765;  Iwanickl 
V.  State  Ind.  Ace.  Com.  (Or.)  205  Pac.  990. 
The  letters  to  plaintiff  merely  referred  to 
the  final  decision  of  the  Commission  upoa 
plaintifTs  claim,  dated  September  22,  1920, 
and  expressed  the  view  of  the  writer  (not 
the  Commission)  that  the  action  of  the  CJom- 
mlsslon  then  taken  closed  the  case. 

The  record  of  the  appeal  to  the  circuit 
court  in  the  recent  case  of  Iwanickl  v.  State 
Ind.  Ace  Com.  (Or.)  205  Pac.  990,  did  not 
differ  in  any  material  particular  from  the 
record  upon  aK>eal  to  the  circuit  court  in 
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this  case.  There  It  was  held  that  the  let- 
ters written  by  the  Commission  to  the  dalm- 
ant  did  not  constitute  a  decision  from  which 
an  appeal  would  lie.  Mr.  Chief  Justice  Bur- 
nett, speaking  for  the  court  in  the  IwanlcU 
Case  said: 

'In  order,  therefore,  for  the  daimant  to  ob- 
tain an  increase  or  rearrangement  of  compen- 
sation, he  must  make  an  application  and  show 
some  change  of  circnmstance  which  would  war- 
rant the  desired  increase. 

"It  ia  not  contemplated  by  the  statnte  that  a 
new  trial  shall  be  granted  and  the  case  re- 
opened before  the  Commisaion  on  the  old  ap- 
pHcatioii.    •    •    • 

"The  letter  of  Jaly  11,  being  merely  narratlTe 
of  past  occurrences  happening  before  the  Com- 
mission, was  not  a  decision  within  the  meaning 
of  the  Enneberg  Case."  ' 

The  circuit  court  was  In  error  In  not  dis- 
missing the  appeal.  In  view  of  the  condu- 
si(»i  expressed  concerning  plainttfTs  appeal. 
It  Is  unnecessary  to  examine  the  other  ques- 
tions arising  upon  the  record. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  to  the  drcnit 
court,  with  directions  to  grant  defendant's 
motion  to  dismiss  the  appeaL 

BURNETT,  C.  3.,  took  no  part  in  the  con- 
rideratlon  of  this  case. 


(Ue  Or.  12) 

STRONG  et  al. 


V.  MOORE  tt  al.* 


(Supreme   Court  of  Oregon.     June  8,  1922,) 

LVMidor    aad    parohaser    •sslSd)— Optloa 
aireeaeat  held  ta  eoastttute  oontract  bo- 
tweea  vandor  aad  parohaser. 
Though  an  option  giren  plaintiffs  by  de- 
feadanta  did  not  mention  the  disposal  of  in- 
surance money  in  case  of  a  fire  before  a  deed 
was  executed,  in  view  of  the  fact  that  it  waf 
examined  and  approved  by  attorney  for  plain- 
tiffs and  acknowledged  before  a  notary  by  one 
•f  the  defendants,  it  constituted  a  complete 
statement  of  the  agreement  of  defendants. 

2.  Veador  and  pnrohaser  «=» ISC'/a) -^'Option" 
iaiposes  ao  obligation  to  boy. 

An  "option"  is  a  contract  by  which  an 
ovner  agrees  that  another  shall  have  the 
prirQege  of  baying  property  at  a  fixed  price 
and  within  the  time  expressly  or  impUedly 
prescribed  by  the  writing,  and  is  a  continning 
offer,  and  though  it  gives  the  optionee  the  right 
to  bny  if  be  chooses,  it  does  not  impose  an  ob- 
ligation to  bny. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.] 

3.  Vendor  and  parchaser  ^=918(1/2)— Optionee 
ha*  BO  Interest  In  land  nntll  he  accepts  op- 
tiea. 

An  optionee  has  nothing  except  the  right 
fe  elect  to  bny  and  has  no  interest  in  land  un- 


til by  his  acceptance  of  the  option  he  trans- 
forms the  option  into  a  contract  of  sale  and 
changes  his  character  to  that  of  a  vendee, 
and  then  his  interest  dates  from  the  accept- 
ance of  the  option. 

4.  Vendor  and  purohaser  «=3l8(4)— Option 
givaa  without  oonslderatlon  may  be  with- 
drawn before  aisoeptaaoe,  but  not  If  given 
for  consideration. 

An  option  given  wftfaont  consideration  may 
be  withdrawn  before  acceptance,  but  if  give<i 
for  consideration  it  oannot  be  withdrawn  be- 
fore the  expiration  <tf  the  prescribed  time, 
withont  the  consent  of  the  optionees. 

5.  Vendor  and  parohaser  «=>  1 8  (3)— Accept- 
ance  of  option  oreates  oontraot  of  sale. 

The  acceptance  of  an  option  by  an  optionee 
creates  a  contract  of  sale,  and  his  interest  in 
the  land  dates  from  hia  acceptance  of  the  op- 
tion. 

6.  Vendor  and  purchaser  «=9l8(3)— To  be  ca- 
pable of  apeolflo  performance,  acceptance  of 
option  must  conform  to  terms  of  offer. 

In  order  to  effect  a  contract  of  sale  capable 
of  specific  performance,  the  acceptance  of  an 
option  must  conform  with  the.  terms  of  the 
offer,  and  ordinarily  must  be  unequivocal,  abso- 
lute, and  unconditional. 

7.  Cotttraots  «=>309(2)— Destruction  of  large 
part  of  subject-matter  terminate*  oontract 

Where  from  the  nature  of  a  contract  the 
parties  must  have  contemplated  the  continued 
existence  of  its  subject-matter,  in  the  absence 
of  agreement  that  the  subject-matter  shall  ex- 
ist, the  contract  is  subject  to  an  implied  con- 
dition that,  if  the  subject-matter  or  a  large  or 
important  part  of  it  has  ceased  to  exist  at  the 
time  of  performance,  each  party  is  discharged 
from  the  contract. 

8.  Vendor  and  parohaser  9=357— Optionee  bald 
aot  aatttied  to  lasnraaoa  nonay  aa  loss  of 
building*  by  Are. 

Where  during  the  continuance  of  an  option 
to  purchase  land  a  building  insured  for  |84,- 
000  was  destroyed  by  fire,  the  optionees  were 
not  entitled  to  accept  contract  and  to  require 
the  optionors  to  account  for  the  insurance 
money. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;   John  McCourt,  Judge. 

Suit  by  Margaret  H.  Strong  and  aaoth«r 
against  B.  H.  Moore  and  another.  From  de- 
cree that  plaintiffs  should  pay  the  clerk  of 
court  certain  amount  of  money,  and  that  de- 
fendants should  convey  certain  property  to 
plaintiffs,  plaintiffs  appeal,  and  defendants 
file  a  cross-appeal.     Suit  dismissed. 

This  Is  &  suit  brought  by  Margaret  H. 
Strong  and  Kate  R.  Henderson  against  Ben 
H.  Moore  and  Mabel  E.  Moore  to  enforce  an 
alleged  contract  for  the  sale  of  land  claimed 
to  have  been  created  by  the  ass^ted  accept- 
ance of  an  option.  In  some  respects  the  evi- 
dence is  contradictory.    It  will  not  be  neces- 
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sary  to  give  a  detailed  account  of  the  testl- 
mon;  of  the  various  witnesses,  because  after 
a  careful  examination  of  the  record  of  the 
evidence  we  are  satisfied  with  the  findings 
of  fact  made  by  the  trial  judge  who  had  the 
advantage  of  seeing  and  hearing  the  witness- 
es; and  80  it  is  sufficient  to  say,  without 
further  discussion,  tliat  we  approve  the  find- 
ings of  fact  made  by  the  trial  court 

George  W.  Brown,  Fannie  B.  Brown,  and 
MdvlUe  W.  Brown  owned  the  west  55  feet 
of  lot  6  and  the  west  55  feet  of  the  south  8 
fleet  of  lot  6  In  block  251  In  the  dty  of  Port- 
land, on  which  was  standing  an  apartment 
house  known  as  Elton  court  Emma  O. 
Robinson  was  authorized  by  plaintiffs  to  act 
"for  them  in  connection  with  realty  trans- 
actions." While  acting  as  such  agent,  Emma 
6.  Robinson  on  June  8,  1920,  took  in  her  own 
name,  but  for  the  benefit  of  the  plaintiff's, 
an  option  from  the  Browns.  Bmma  G.  Robin- 
son paid  the  Browns  $1,000  for  the  option. 
The  premises  were  described  in  the  option 
thus: 

"The  foDowint!  described  real  property  to 
wit:  The  wes^  66  feet  of  lot  5  and  the  west  55 
feet  of  the  south  8  feet  of  lot  6,  in  block  251 
in  the  dty  of  Portland,  Mnltnomah  county, 
Oregon." 

The  purchase  price  was  fixed  at  $36,000, 
"to  be  paid  as  follows:  $1,000.00  cash  this  day 
paid  as  above  set  out,  $10,000.00  cash  on  deliv- 
ery of  deed,  $25,000.00  in  the  form  of  a  promis- 
sory note,  to  be  secured  by  first  mortgage  upon 
the  above-described  property,  said  note  and 
mortgage  to  be  executed  and  delivered  at  the 
time  of  delivery  of  deed,  and  to  be  dated  at  that 
time  and  to  be  payable  on  or  before  five  years 
after  date  and  to  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  quarter  yearly." 

The  owners  agreed  to  furnish  an  abstract 
showing  the  title  free  from  Incumbrance 
except  the  second  half  of  taxes  for  the  year 

1919.  It  was  provided  that— 

If  the  title  "proves  valid  and  marketable,  and 
the  purchaser  fails  to  consummate  the  pur- 
chase within  thirty  days  from  date  of  the  ap- 
proval of  title,  the  $1,000.00  deposit  paid  as 
above  set  out  shall  become  forfeited  and  be 
retained  by  the  said  owners." 

An   abstract  was  furnished  on  June  14, 

1920,  showing  the  required  title.  After  re- 
ceiving the  abstract  Emma  G.  Robinson — 

"took  up  with  defendants  herein  named  the 
matter  of  securing  a  loan  upon  said  property 
suflSdent  to  complete  said  purchase."  "Said 
defendants  did  not  procure  the  loan  for  the 
plaintiffs  in  time  to  complete  the  taking  up  of 
said  option,  and  defendants  were  nnwilling  to 
make  said  loan,  and  upon  the  14th  day  of  July, 
1020,  plaintiffs,  acting  through  said  Emma  O. 
Robinson,  their  agent  agreed  to  sell,  assign 
and  transfer  to  defendants  ail  rights  conferred 
upon  plaintiffs  by  said  option,  in  consideration 
of  the  agreement  made  by  the  defendants  to 
complete  said  option  by  complying  with  aU  of 
the  terms  thereof,  (2)  the  repayment  to  plain- 


tiffs the  sum  of  one  thousand  dollars,  paid  to 
secure  said  option,  and  (3)  the  execution  and 
delivery  to  plaintiffs  of  a  written  option  to 
purchase  said  real  property  from  defendants 
on  or  before  January  16,  1921,  at  a  price  of 
$38,500,  payable  $13,500  cash  at  the  time 
plaintiffs  should  elect  to  pnrchase  the  property 
under  the  option,  and  the  balance  to  be  paid  by 
assuming  a  mortgage  upon  the  property  for 
$25,000,  due  five  years  after  date,  bearing  in- 
terest at  six  per  cent  payable  semiannoally, 
which  mortgage  was  to  be  given  by  defendants 
upon  completing  said  option  as  aforesaid." 

The  option  hdd  by  Emma  O.  Roblnacm 
was  transferred  to  the  defendants.  The 
Browns  agreed  to  extend  this  option  one  day. 
On  July  16,  1920,  the  Moores  exercised  the 
right  conferred  by  the  option  and  paid  $10,- 
000  to  the  Browns,  gave  their  note  to  the 
Browns  for  $25,000,  together  with  a  mort- 
gage on  the  real  property  to  secure  the  note, 
received  a  deed  from  the  Browns,  and  "con- 
temporaneously with  said  transaction  the  de- 
fendants paid  to  said  Emma  G.  Bobin'son  the 
sum  of  $1,000,  the  amount  which  she  hwl 
paid  to"  the  Browns. 

"As  a  part  of  the  entire  transaction,  defend- 
ants on  July  16,  1920,  after  the  defendants  had 
acquired  title  to  said  real  property"  executed 
and  delivered  to  the  plaintilfs  an  option  by  the 
terms  of  which  the  plaintiffs  were  given  the 
"exdusive  right  to  pnrchase  or  sell  the  follow- 
ing described  real  property,  to  wit:  The  west 
55  feet  of  lot  6  and  the  west  65  feet  of  the 
south  8  feet  of  lot  6  in  block  251,  in  the  dty 
of  Portland,  Mnltnomah  county,  state  of  Ore- 
gon, for  a  period  of  six  months  from  this  date, 
and  for  the  following  amounts  of  money,  to 
wit:  $13,500.00  cash  and  assuming  and  agree- 
ing to  pay  a  note  and  mortgage  this  date  exe- 
cuted for  the  sum  of  $25,000.00,  bearing  inter- 
est at  the  rate  of  6  per  cent,  per  annnm." 

The  Moores  agreed  to  furnish  an  abstract 
showing  title  free  from  incumbrances  except 
the  mortgage  for  $25,000,  and  they  also 
agreed: 

"Upon  the  payment  of  the  sum  of  $13,600 
as  hereinbefore  provided,  that  we  will  execute 
a  full  warranty  deed  to  the  above-described 
real  property  in  favor  of  the  plaintiffs. 

The  Browns  were  carrying  Insurance  on 
the  building  amounting  to  $34,000  when  on 
June  8,  1920,  they  gave  the  option  to  Emma 
G.  Robinson,  and  they  continued  to  carry 
this  insurance  until  they  conveyed  to  the 
Moores.  The  mortgage  given  by  the  MoorefS 
required  "that  the  property  should  be  Insured 
against  loss  by  flre  to  the  amount  of  at  least 
$25,000.00,  and  that  the  Indemnity  provided 
by  the  insurance  policies  should  be  made 
payable  to  the  mortgagee  as  his  interest 
might  appear,"  and  on  July  15,  1920,  when 
the  Moores  purchased  the  property  they  paid 
to  the  Browns  $230.89,  the  amount  of  the 
unearned  premiums  on  the  Insurance  polides, 
and  the  polidea  were  thereupon  assigned  te 
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the  Hoores  with  the  loss  made  payable  to 
the  mortgagees  as  their  Interest  might  ap- 
pear. 

On  Angnst  7, 1820,  "a  fire  totally  destroyed 
the  roof  and  Interior  of  said  building  and 
partially  destroyed  the  walls  thereof,"  and 
afterwards  the  insnrers  "paid  to  the  defend- 
ants and  said  mortgagees  as  provided  by  the 
t^rms  of  the  several  insurance  policies  and 
said  mortgage  the  snm  of  $34,000.00  and 
tber^y  dlsdiarged  said  mortgage  of  $25,000.- 
00  upon  said  premises  given  by  defendants  as 
aforesaid  on  or  about  July  16,  1920." 

On  December  16,  1920,  the  plaintiffs  serv- 
ed upon  defendants  a  writing  notifying  the 
defendants  that  the  plaintiffs  elected  to  ex- 
ercise the  right  given  by  the  option  of  July 
IB,  1920,  and  stating: 

""We,  the  undersigned,  hereby  tender  to  you 
113,500.00  in  cash,  we  to  receive  from  you  the 
following":  An  abstract,  a  warranty  deed,  con- 
taining covenants  of  warranty  "except  as  to 
the  first  mortgage  of  $25,000,"  and  "said  B.  H. 
Moore  and  Mabel  B.  Moore  to  furnish  and 
tiansfer  all  their  right,  title  and  interest  in  and 
to  insurance  policies  covering  the  improve- 
ments on  the  ahove-described  real  estate  upon 
which  there  has  been  an  adjudicated  loss  found 
payable  of  $34,000.00,  we  to  take  said  in- 
surance free  and  clear  from  all  claims  against 
the'  same  except  as  to  the  rights  of  said  first 
mortgage  hereinabove  set  forth.    *    •    • 

"The  buildings  upon  said  property  having 
been  materially  damaged  by  fire  during  the  life 
of  said  option  we  hereby  demand  that  the 
Rims  of  money  due  or  to  become  due  under 
said  policies  of  insurance  and  the  rights  there- 
mider  t>e  assigned  to  as  in  lien  of  the  damaged 
boilding,  demanding  this  as  our  rights  under 
Mid  option  and  making  this  as  a  formal  ten- 
der in  writing  of  complete  performance  of  all 
the  duties  and  obligations  devolving  upon  the 
undersigned  under  the  terms  of  said  option." 

On  December  24,  1920,  the  plaintiffs  noti- 
fied the  defendants  that — 

On  December  27,  they  would  meet  the  defend- 
ants at  the  place  "where  B.  H.  Moore  makes  his 
keadqnarters,"  to  complete  "the  taking  up  of 
•aid  option;"  and,  accordingly  on  December  27, 
"the  plaintiffs,  by  and  through  their  attorney, 
tendered  to  sidd  defendants  $13,500,  provided 
the  defendants  here  would  convey  said  real 
property  to  plaintiffs  subject  to  said  mortgage 
of  $25,000,  and  pay  to  the  said  plaintiffs  the 
sum  of  $34,000  received  from  insurance  upon 
the  building  upon  said  property,  and  that  the 
defendants  refused  said  offer,  and  said  defend- 
ants tendered  in  lieu  thereof  a  deed  to  the 
plaintiffs  and  a  mortgage  to  be  executed  by  said 
^aintiffs.  payable  to  said  defendants  in  the 
warn  of  $25,000." 

In  tbeir  complaint  the  plaintiffs  allege 
lliat— 

niey  "offer  to  pay  to  said  defendants  or  to 
tke  order  of  this  court,  the  snm  of  $13,600, 
l^pd  tender  according  to  the  laws  of  the  jtate 
•f  Oregon,  upon  the  execution  and  delivery  by 
the  defendants  of  a  deed,  *  •  •  together 
with  an  accounting  for  the  Insurance  policies 


covering  said  property,  or  a  right  to  said 
policies  held  by  said  defendants,  and  full  pay- 
ment to  plaintiffs  of  the  moneys  received  by 
defendants  in  said  insurance  policies." 

The  decree  of  the  circuit  court  directed  the 
plaintiffs  to  pay  to  the  cleric  of  the  court 
the  sum  of  $13,600  within  10  days,  and  that 
the  defendants  should  convey  the  prt^erty 
to  the  plaintiffs  by  a  warranty  deed  free  from 
incumbrances. 

The  plaintiffs  ai^)ealed,  and  the  defend- 
ants flled  a  cross-appeaL 

Ai^llants,  pro  se. 

Joseph,  Haney  &  Llttlefleld,  of  Portland, 
for  respondents. 

HARRIS,  J.  (after  stating  the  fiicts  as 
above),  [t]  Reduced  to  brief  terms,  the  sltn- 
atlon  presented  by  the  record  Is  one  where 
Emma  G.  Robinson  by  the  payment  of  $1,000 
acquired  from  the  Browns  an  option  whereby 
she  could  purchase  the  real  property  owned 
by  the  Browns  by  paying  within  a  prescribed 
time  the  additional  sum  of  $10,000  and  giv- 
ing a  note  for  $25,000  secured  by  a  mortgage 
on  the  premises;  and,  being  unaUle  to  bor- 
row the  funds  with  which  to  make  the  neces- 
sary additional  payment,  she  transferred  her 
option  to  the  Moores  in  consideration  of  the 
payment  to  her  of  $1,000,  the  exercise  by  the 
Moores  of  the  right  to  purchase  the  property 
from  the  Browns,  and  the  giving  of  an  option 
by  the  Moores  to  the  plaintiffs  entitling  the 
latter  within  six  months  to  purchase  the 
property  by  paying  $13,600  and  assuming 
the  payment  of  the  mortgage  of-  $25,000. 
Neither  the  option  of  June  8th  nor  the  one 
of  July  15th  speaks  of  Insurance.  Both  op- 
tions are  silent  upon  that  subject  It  Is  true 
that  there  was  testimony  in  behalf  of  plain- 
tiffs, contradicted,  howevw,  by  the  defend- 
ants, indirectly  If  not  directly  charging  that 
the  Moores  agreed  to  carry  Insurance  for  the 
benefit  of  the  plaintiffs,  and  that  the  alleged 
agreement  concerning  Insurance  should  have 
been  expressed  In  the  option  of  July  15th; 
but  It  is  also  true  that  the  uncontradicted 
evidence  is  that  the  option  of  July  15th  was 
submitted  to  Wilson  T.  Hume,  the  attorney 
for  the  plaintiffs,  for  examination,  and  was 
approved  by  him;  and,  furthermore,  this 
option  was  acknowledged  by  Ben  H.  Moore 
before  Wilson  T.  Hume  as  notary  puUlc. 
B^irthermore,  the  complaint  does  not  ask  for 
a  reformation  of  the  option.  The  writing  of 
July  15th  must  therefore  be  accepted  as  a 
complete  statement  of  the  agreement  of  the 
Moores.  The  building  was  insured  for  $34,- 
000.  The  cost  of  the  insurance  was  paid  by 
the  Moores.  The  land,  after  the  destruction 
of  the  building,  was  valued  at  $20,000.  The 
policies  required  the  payment  of  the  insur- 
ance to  the  mortgagees  as  their  interest 
might  appear,  and  the  remainder,  if  any,  to 
the  Moores,  The  building  was  totally  de- 
stroyed by  fire  on  August  V,  1920.    The  in- 
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surers  paid  $34,000,  the  full  amount  of  the 
Insurance ;  the  Browns  receiving  the  amount 
of  their  mortgage  and  the  Moores  receiving 
the  balance  of  the  insurance  money.  The 
plaintiffs  did  not  accept  or  attempt  to  accept 
the  option  of  July  15th  until  after  the  Are. 
The  tender  of  $13,500  made  by  the  plaintiffs 
was  on  each  occasion  upon  the  condition  that 
the  defendants  account  for  the  moneys  paid 
by  the  insurance  companies. 

The  defendants  contend  that  the  tenders 
made  in  December,  although  made  within 
the  time  allowed  by  the  option,  were  condi- 
tional and  not  in  conformity  with  the  offer 
contained  In  the  option,  and  that  therefore 
the  plaintiffs  are  not  oititled  to  any  relief 
whatever.  The  plaintiffs  insist  that  the  in- 
surance money  in  equity  represents  the  build- 
ing, and  must  be  paid  to  the  plaintiffs  in 
lieu  of  the  building  which  has  been  destroyed. 

[2]  The  rights  and  obligations  arising  out 
of  an  option  to  pinrchase  are  to  be  contrasted 
rather  than  merely  to  be  compared  with  the 
rights  and  obligations  arising  out  of  a  con- 
tract of  sale.  An  option  Is  simply  a  contract 
>)y  which  an  owner  agrees  that  another  shall 
have  the  privilege  of  buying  his  property  at 
a  fixed  price  and  within  the  time  expressly 
or  impliedly  prescribed  by  the  writing.  The 
optionee  Is  not  obliged  to  buy,  although  he 
may,  if  he  chooses,  elect  to  buy.  A  contract 
of  sale  Imposes  upon  the  vendee  an  obliga- 
tion to  buy.  An  optlcm  confers  a  privilege 
or  right  to  dect  to  buy,  but  it  does  not  im- 
pose any  obligation  to  buy.  Fargo  ▼.  Wade, 
72  Or.  477,  479,  142  Pac.  830,  L.  R.  A.  1915A, 
271 ;  Hanscom  v.  Blanchard,  117  Me.  601, 106 
Atl.  291,  8  A.  li.  Bl  645 ;  Stelson  v.  Haigler, 
63  Colo.  200,  166  Pac.  266.  8  A.  U  R.  660;  27 
R.  a  L.  334,  336. 

[3]  An  option  does  not  pass  to  the  optionee 
nny  interest  in  the  land;  but  a  contract  of 
sale  does  transfer  to  the  vendee  an  interest 
In  the  land ;  and  therefore  a  person  api>ear- 
Ing  in  the  diaracter  of  an  optionee  possesses 
nothing  except  the  right  to  elect  to  buy,  and 
he  has  no  interest  in  the  land  until  by  his 
acceptance  of  the  option  he  transforms  the 
option  into  a  contract  of  sale  and  changes  his 
character  from  that  of  an  optionee  to  that 
of  a  vendee.  KUigsley  v.  Kressly,  60  Or.  167, 
172.  Ill  Pac.  385,  118  Pac.  678,  Ann.  Cas. 
1913E,  746;  Gamble  v.  Oarlock,  116  Minn.  69, 
1.33  N.  W.  175,  Ann.  Cas.  1913A,  1294. 

[4']  An  option  is  a  continuing  offer.  If  the 
option  is  without  consideration  it  may  be 
withdrawn  before  acceptance;  but  if  it  was 
siven  for  a  consideration  it  cannot  be  wlth- 
dravm  before  the  expiration  of  the  prescrib- 
ed time  without  the  consent  of  the  optionee. 
Sprague  v.  Schotte,  48  Or.  609,  87  Pac.  1046 ; 
Mossle  V.  Cyrus,  61  Or.  17,  19,  119  Pac.  485, 
624 ;  note  in  8  A.  U  R.  680. 

[51  If  the  optionee  accepts  the  option,  the 
acceptance  produces  a  contract  of  sale  with 
mutual  obligations  and  remedies.     Sprague 


V.  Schotte,  48  Or.  600,  87  Pac.  1046;  House 
V.  Jackson,  24  Or.  89,  95,  32  Pac.  1027.  So 
long  as  a  person  stands  in  the  po8itl(Hi  of  an 
optionee,  his  rights  are  those  of  an  opticmee. 
and  his  rights  as  a  vendee  do  not  come  into 
existence  until  he  occupies  the  position  of 
a  vendee.  When  by  accepting  an  option  ft 
person  changes  his  position  from  that  of  an 
optionee  to  that  of  a  purchaser,  the  interest 
in  the  land  created  by  the  contract  of  sale 
dates,  in  this  Jurisdiction,  from  the  date  of 
the  contract  of  sale,  and  la  not  by  force  of  a 
fiction  deemed  to  date  from  the  date  of  the 
option.  Sprague  v.  Schotte,  48  Or.  600,  87 
Pac.  1046.  See,  also,  Caldwell  v.  Frazler,  65 
Kan.  24,  68  Pac.  1076;  Gilbert  v.  Port,  28 
Ohio  St.  276. 

[I]  In  order  to  effect  a  contract  of  sale 
capable  of  specific  performance,  the  accept- 
ance of  an  option  must  conform  with  the 
terms  of  the  offer,  and  ordinarily  must  be 
unequivocal,  absolute,'  and  unconditional. 
Friendly  v.  Blwert,  67  Or.  699,  610,  106  Pac 
404,  111  Pac.  690,  112  Pac  1085,  Ann.  Cas. 
1913A,  367;  Wetherby  v.  Grlswold,  75  Or. 
468,  474,  147  Pac.  388;  lieadbetter  v.  Price 
(Or.)  202  Pac.  104,  108;  Clark  v.  Bur,  85 
Wis.  649,  65  N.  W.  401. 

Whether  or  not  the  taiders  relied  upon  by 
the  plaintiffs  constitute  such  an  acceptance 
as  is  required  by  the  law  depends  opan' 
whether  the  plaintiffs  are  entitled  to  an  ac- 
counting of  the  insurance  money.  When  the 
fire  occurred  the  plaintiffs  were  mere  op- 
tionees, and  possessed  nothing  except  a  bald 
right  to  elect  to  buy,  and  did  not  have  any 
legal  or  equitable  interest  in  the  land.  How- 
ever, If  for  the  purposes  of  discussion  it  be 
supposed  that  a  binding  contract  of  sale  was 
in  existence  when  the  fire  occurred,  it  win 
be  found  that  some  courts  follow  one  rale 
and  other  courts  adhere  to  a  different  rule. 
the  difference  in  the  rules  resulting  from 
the  difference  in  views  as  to  whether,  in  the 
absence  of  an  agreement  concerning  the  mat- 
ter, the  loss  in  case  of  fire  fails  upon  the 
vendor  or  upon  the  vendee. 

A  majority  of  the  courts  take  the  view 
that  by  a  contract  of  sale  the  vendee  .becomes 
in  equity  the  owner  of  the  land  with  the 
vendor,  holding  the  legal  title  as  security  for 
the  purchase  price,  with  the  result  that.  In 
the  absence  of  a  stipulation  upon  the  subject- 
matter,  loss  of  a  building  by  fire  or  otherwise 
without  fault  on  the  part  of  either  party 
falls  upon  the  vendee.  Sewell  ▼.  UnderbUL 
197  N.  T.  168,  90  N.  B.  430,  27  L.  R.  A,  (N. 
S.)  233,  184  Am.  St.  Rep.  863,  18  Ann.  Gas. 
795;  27  R.  C.  Lb  566;  note  in  9  Ann.  Cas. 
1053.  In  Jurisdictions  where  the  loss  of  a 
building  caused  by  accident  falls  upon  the 
vendee  the  courts  necessarily.  In  order  to  be 
consistent,  hold  that  if  the  vendor  recetree 
Insurance  money  the  vendee  is  entitled'  tak 
equity  as  between  himself  and  the  vendor  to- 
demand  that  the  insurance  money  be  appUeil 
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oo  the  purchase  price  or  to  the  lestorfttlon  of 
the  property.    27  R.  C.  L.  559. 

[7]  ThIrty-seTen  years  ago  Oregon  adopted 
and  has  lately  reaffirmed  the  ylew  that  where 
from  the  nature  of  the  contract.  It  appears, 
as  It  does  here,  that  the  parties  must  from 
the  beginning  have  contemplated  the  contin- 
ued existence  of  the  subject-matter  of  the 
contract,  then,  In  the  absence  of  an  agree- 
ment that  the  subject-matter  shall  exist,  the 
amtract  Is  to  be  construed  as  subject  to  an 
implied  condition  that,  If  the  subject-matter 
or  a  large  or  Imiwrtant  part  of  It  has  ceased 
to  exist  when  the  time  for  performance  ar- 
rives, each  party  is  discharged  from  the 
contract,  the  vendor  from  his  obligation  to 
convey  and  the  vendee  from  his  obligation 
to  pay ;  and  the  vendor  can  neither  recover 
nor  retain  any  part  of  the  purchase  price. 
In  the  Instant  case  the  premises  were  to  be 
conveyed  for  an  entire  price,  and  since  the 
building  was  insured  for  $34,000  and  the  land 
is  valued  at  $20,000,  it  is  manifest  that  the 
bnlldlng  was  a  very  large  part  of  the  sub- 
ject-matter. Powen  V.  Dayton  &  Sheridan 
G.  R.  K.  Co.,  12  Or.  488,  8  Pac.  644 ;  Elmore 
v.  Stephens-Russell  Co.,  88  Or.  608,  171  Pac. 
763 ;  27  R.  C.  Ia  557.  In  Jurisdictions  where 
this  rule  discharging  both  parties  prevails  we 
sbould  naturally  expect  to  find  the  law  to  be 
that  the  vendor,  who  has  paid  the  Insurance 
premium,  is  entitled  to  collect  and  hold  the 
iDmrance  mon^  without  liability  to  account 
to  the  vendee.  27  R.  O.  L.  560.  It  is  ap- 
propriate to  state  that  we  are  aware  of  the 
conclusion  peached  in  Waller  v.  City  of  New 
York  Ina  Co.,  84  Or.  284,  164  Pac.  959,  Ann. 
Caa  1918C,  139;  nor  have  we  overlooked 
any  statement  made  in  the  opinion  rendered 
in  that  case,  but  the  governing  facts  there 
were  radically  difterent  from  the  controlling 
facts  here. 

The  general  rule  observed  In  most  Jurls- 
dlctloDB  Is  that,  if  a  building  is  accidentally 
destroyed  while  the  relation  of  optionor  and 
optionee  exists,  the  loss  falls  upon  the  op- 
tionor, for  the  reason  that  the  optionee  has 
no  interest,  neither  legal  nor  equitable,  in 
the  land,  and  consequently  moneys  received 
<Hi  an  Insurance  policy  held  and  paid  for  by 
tiie  optionor  are  the  absolute  property  of  the 
optionor,  and  he  is  not  required  to  account 
for  tbem  to  the  optionee.  Gamble  v.  Gar- 
lock,  116  Minn.  59,  13:J  N.  W.  175,  Ann.  Cas. 
1913A.  1294;  Caldwell  v.  Frazier,  65  Kan. 
24,  68  Pac.  1076 :  Gilbert  v.  Port,  28  Ohio  St 
276:  Ctark  v.  Burr,  85  Wla  649,  55  N.  W. 
401.  James  on  Option  Contracts,  i  512. 
Where  there  is  a  contract  of  sale  and  the 
relation  of  vendor  and  vendee  exists,  the 
courts  adhering  to  the  rule  that  the  loss 
falls  upon  the  vendee,  and  that  he  may  de- 
mand that  the  Insurance  moneys  be  applied 
on  the  purchase  price  or  to  a  restoration  of 
the  property,  do  so  on  the  theory  that  in 
equity  the  vendee  is  the  ovnier  of  the  real 
property;  but  when  the  contract  Is  only  an 


option,  the  reason  upon  which  sarb  rule  is 
based  does  not  exist,  and  ccmsequently  the 
rule,  being  without  any  foundation  upon 
which  to  stand,  cannot  be  applied  even  In 
those  Jurisdictions  which  apply  such  rule  to 
contracts  of  sale.  There  are  a  few  adjudica- 
tions like  People's  St.  Ry.  Co.  v.  Spencer, 
156  Pa.  85,  27  AtL  113,  36  Am.  St  Rep.  22, 
and  WUlIams  v.  Ulley,  67  Conn.  50,  84  Atl. 
765,  37  L.  R.  A.  160,  where,  because  of  pecul- 
iar and  unusual  circumstances  and  notwith- 
standing the  fact  that  an  acceptance  of  the 
option  did  not  occur  until  after  the  loss,  the 
doctrine  of  relation  was  applied  so  as  to 
make  the  date  of  the  contract  of  sale  relate 
back  to  the  date  of  the  option,  and  thus  with 
the  aid  of  a  legal  fiction  enable  it  to  be  said 
that  the  vendee  was  In  equity  the  owner  at 
the  time  of  the  loss,  and  on  that  account 
entitled  to  require  the  vendor  to  account  for 
the  proceeds. 

If]  In  the  instant  case,  however,  the  loss 
occurred  at  a  time  when  the  parties  stood  in 
the  position  of  optionor  and  optionee,  un- 
affected by  any  unusual  or  peculiar  circum- 
stancea  The  writing  of  July  15,  1920,  was  a 
pure  option ;  and,  even  though  it  be  assumed 
that  the  tenders  relied  upon  by  the  plaintiffs 
constituted  such  an  acceptance  as  was  re- 
quired to  effect  a  contract  of  sale,  neverthe- 
less such  assumed  contract  of  sale  would 
date  from  the  time  of  such  supposed  accept- 
ance, and  could  not  relate  back  to  the  date 
of  the  option.  Sprague  v.  Schotte,  48  Or.  609, 
611,  87  Pac.  1046.  Since  therefore  only  the 
relation  of  <9tlonor  and  optionee  existed  at 
the  time  of  the  fire,  the  plaintiffs  are  not 
entitled  to  require  the  defendanto  to  account 
for  the  Insurance  money,  even  though  it  be 
supposed  that  the  defendanto  would  be  oblig- 
ed to  account  for  such  money  if  the  rela- 
tion of  vendor  and  vendee  existed.  But,  aa 
already  pointed  out,  under  the  estoblished 
rule  In  this  jurisdiction  the  destruction  of 
the  building  dlsdiarged  the  parties  from 
their  respective  obligations  even  though  It 
be  assumed  that  they  occupied  the  relation 
of  vendor  and  vendee.  A  different  question 
would  of  course  be  presented  if  notwithstand- 
ing the  loss  the  plaintiffs  had  not  demanded 
an  accounting  of  the  insurance  money  and 
had  offered  fully  to  perform.  The  plaintiffs, 
however,  tendered  a  conditional  performance, 
and  for  that  reason  the  option  was  not 
transformed  Into  a  contract  of  sale.  Wheth- 
er the  plaintiffs  occupied  the  position  of  a 
mere  optionee  or  that  of  a  vendee,  in  either 
event  they  must  fall.  The  plaintiffs  permit- 
ted the  time  fixed  in  the  option  to  expire 
without  tendering  an  unqualified  perform- 
ance, and  for  that  reason  they  ar,e  not  en- 
titled to  specific  performance.  The  decree 
of  the  circuit  court  gave  to  the  plaintiffs 
more  than  they  are  entitled  to  receive.  The 
circuit  court  refused  to  allow  coste  to  either 
side,  and  we  think  that  a  like  order  should 
be  made  in  this  court;   and  so  the  suit  is 
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dismissed,   without  costs   to  any  party   in 
eltber  court 

Mr.  Justice  McCourt  took  mo  port  in  tbe 
consideration  of  this  case. 


an  Kan.  2M) 

MIDDLEKAUFF  v.  BELL  «t  «L* 
(No.  23479.) 

(Supreme   Court  of  Kansas.     May  6,  1922.) 

(BvUabiu  hv  the  Court.) 
Mortgages  ^=3(54(4)— Judgment  awarding  sub- 
sequent mortgagee  first  lien  held  erroneous. 
In  October,  1910,  a  mortgagor  gave  a  real 
estate  mortgage  to  secure  a  negotiable  promis- 
sory note  for  |2,000^  due  in  six  months,  and  the 
mortgage  was  duly  recorded.  In  NoTember, 
1911,  tbe  note  was  indorsed  and  delivered,  and 
the  mortgage  was  sssigned  by  written  assign- 
ment, duly  acknowledged,  to  the  plaintiff.  In 
1914,  th^  mortgagor  offered  the  land  to  an 
investment  company  as  security  for  a  loan. 
An  ab.<itract  of  title  disclosed  the  mortgage  of 
1910.  The  investment  company  inquired  of  the 
mortgagee,  and  was  told  the  debt  bad  been  paid 
and  a  release  would  be  executed.  No  release 
was  executed,  and  tbe  investment  company  clos- 
ed the  loan,  taking  as  security  a  mortgage  for 
$4,800.  In  an  action  to  foreclose  the  plain- 
tiff's mortgage,  the  investment  company  was 
awarded  a  first  lien.  Held,  the  Judgment  was 
erroneous. 

Appeal  from  District  Court,  JTobnson 
County. 

Action  by  Nellie  Middlekauff  against  S.  B. 
Bell,  Jr.,  and  othete  to  foreclose  a  recorded 
real  estate  mortgage.  Judgment  that  a  sub- 
sequent mOTtgage  taken  before  tbe  assign- 
ment ot  the  priOT  mortgage  to  plalntUT  was 
recorded,  was  a  superior  lien,  and  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections to  award  plaintiff  first  lien,  and  dis- 
pose of  case  accordingly. 

Forest  D.  Siefkln  and  Long,  Cowan  ft  De- 
pew,  all  of  Wi(*ita,  and  W.  D.  Morrison  and 
S.  D.  Scott,  both  of  Olathe,  for  appellant 

James  F.  Oetty,  of  Kansas  (^ity,  for  ap- 
pellees. 

BUR(3H,  3.  The  action  was  one  by  the 
assignee  of  a  recorded  real  estate  mortgage 
to  foreclose  the  mortgage.  Tbe  Judgment 
was  that  a  subsequent  mortgage,  taken  be- 
fore the  assignment  was  recorded,  was  a  su- 
perimr  lien.    The  plaintiff  appeals. 

In  October,  1910,  Bell  gave  the  C!ommercial 
State  Badk  a  real  estate  mortgage  to  secure 
a  negotiable  promissory  note  for  $2,000,  due 
in  six  months.  Tbe  mwtgage  was  recorded 
on  October  29.  On  November  24,  1911,  the 
note  was  indorsed  and  delivered,  and  the 


mortgage  was  assigned  by  written  assign- 
ment, duly  acknowledged,  to  tbe  plaintiff. 
Bell  bad  given  a  mortgage  to  Palmer  on  other 
property  to  secure  an  indebtedness  of  $3,000. 
In  September,  1914,  this  indebtedness  was  re- 
newed, delinquent  interest  and  commissions 
were  added,  and  Bell  gave  Palmer  a  mort- 
gage on  both  tracts,  to  secure  payment  of  tbe 
total  sum  of  $4,300.  An  abstract  of  tiUe  dis- 
closed tbe  mortgage  to  the  bank.  Before  tak- 
ing his  mortgage.  Palmer  made  inquiry  of  tbe 
bank,  and  was  told  the  mortgage  was  paid 
and  would  be  released,  but  no  release  was 
executed.  In  1916,  Palmer's  mortgage  was 
foreclosed,  in  an  action  to  whicii  neither  tbe 
bank  nor  the  plaintiff  was  a  party.  The  land 
was  sold  to  Palmer,  who  assigned  the  certifi- 
cate of  purchase  to  the  Hughes-Palmer  In- 
vestment Company,  and  in  December,  1917,  a 
sheriff's  deed  was  issued  to  the  investment 
company.  The  evidence  indicates  that  Pal- 
mer and  the  investment  company  represented 
a  single  interest.  On  January  S,  1918,  tbe 
bank  executed  a  release  of  the  plaintUTs 
mortgage,  which  did  not  reach  the  record 
uutU  February  26, 1918.  On  January  6, 1918, 
the  plaintiff  filed  her  assignment  for  record. 

The  general  recording  act  provides  for  re- 
cording instruments  affecting  real  estate,  and 
provides  that  no  instrument  eligible  to  record 
shall  be  valid  except  as  between  tbe  parties, 
and  except  as  to  those  who  bave  actual  no- 
tice, until  deposited  for  record.  Qea.  Stat. 
1915,  H  2068,  2070.  In  support  of  tbe  Judg- 
ment, of  tbe  district  court,  it  is  contended 
these  sections  exclude  from  consideration  tbe 
assignment  from  tbe  bank  to  tbe  plaintiff, 
and  determine  tbe  controversy  In  favor  of 
the  investment  company.  An  assignment  of 
a  mortgage  is  merely  a  formal  transfer  of 
title  to  the  instrument,  and  tbe  assignment 
from  the  bank  to  the  plaintiff  was  admittedly 
good  for  that  purpose.  Tbe  plaintiff,  bow- 
ever,  did  not  need  the  assignment  in  order  to. 
invest  her  with  ownership  of  the  mortgage. 
She  acquired  full  title  by  purchase  of  the- 
note  whidi  it  secured,  and  tbe  assignm^it 
may  be  excluded  from  consideration  without 
prejudice  to  her  lien.  The  mortgage  was  re- 
corded, was  unreleased,  and  was  notice  of 
lien,  no  matter  who  owned  it ;  Palmer  did  not 
take  his  mortgage  on  faith  in  the  record,  but 
in  opposition  to  the  record;  and  instead  of 
the  sections  referred  to  determining  tbe  con- 
troversy in  favor  of  the  Investment  comimny, 
another  section  of  the  general  recording  act,, 
providing  that  recorded  instruments,  entitled, 
to  record.  Impart  notice  to  subsequent  mort- 
gages (Gen.  Stat  1915,  i  20C9),  determines 
tbe  controversy  in  favor  of  tbe  plaintiff. 

Tbe  recording  of  asslgnmraits  has  always 
been  a  matter  of  special  legislative  considera- 
tion, in  connection  with  the  general  subject 
ot  real  estate  mortgages.    The  chapter  of  the- 
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General  Statutes  of  1868  relating  to  mort- 
gages contained  the  following  provision : 

"The  recording  of  the  assignment  of  a  mort> 
tage  shall  not  be  deemed,  of  itself,  notice  to  a 
mortgagor,  his  heirs  or  personal  representa- 
tives,  so  as  to  invalidate  any  pajment  made  by 
them,  or  either  of  them,  to  the  mortgagee." 
ChapUr  68,  art.  1,  I  3. 

This  provision  was  Interpreted  in  the  case 
of  Borhans  v.  Hutcheson,  25  Kan.  625,  37  Am. 
Eep.  274.     The  opinion  reads: 

"From  the  conclusions  of  law  stated,  the 
court  mast  have  decided  that  where  a  negotiable 
note  is  secured  by  mortgage  on  real  estate,  and 
both  are  assigned  by  indorsement  thereon  be- 
fore maturity  to  a  bona  fide  purchaser,  the 
mortgage  is  taken  subject  to  all  payments  made 
by  the  mortgagor  to  the  mortgagee  at  any 
time  before  actual  notice  to  the  mortgagor  of 
■ncfa  assignment.  Counsel  for  defendants 
daim  this  to  be  the  law,  and  have  cited  many 
xcspectable  anthorities  in  support  thereof.  We 
think  the  doctrine  thus  announced  not  sustain- 
ed by  reason  or  sound  policy,  and  if  adopted 
it  woold  be  an  unfortunate  obstacle  to  commer- 
cial transactions  so  common  in  this  state  as 
the  sale  and  transfer  of  negotiable  paper  se- 
cured by  real  estate  mortgages,  and  that  such 
a  doctrine  is  not  in  accord  with  the  pre^ous 
deeiaSons  of  this  court  controlling  the  prin- 
c^ea  of  law  applicable  to  negotiable  paper  se- 
eved  by  such  mortgages.  In  this  state,  the 
common-law  attributes  of  mortgages  have  been 
by  statute  wholly  set  aside,  and  the  ancient 
theories  concerning  such  mortgages  demolished. 
Hie  mortgage  is  a  mere  security,  creating  a 
Een  npon  the  property,  but  vesting  no  title. 
Vu  debt  secured  by  the  mortgage  is  the  prin- 
cipal thing,  and  the  mortgage  the  mere  inci- 
dent following  the  debt  wherever  it  goes,  and 
deriving  its  character  from  the  instrument 
which  evidences  the  debt.  Here,  the  negotia- 
ble notes  are  the  principal  evidence  of  the  debt, 
and  the  mortgage  is  merely  ancillary;  the  mort- 
gage follows  the  notes;  whoever  owns  the 
Botes,  owns  the  mortgage.    •    •    • 

"Seietion  8  speaks  of  the  recording  of  the 
assignment  of  the  mortgage,  and  does  not  by 
Hs  terms  refer  to  negotiable  paper,  and  it 
seems  to  us  a  strained  interpretation  to  hold 
its  provisions  applicable,  where  a  debt  is  evi- 
denced by  a  negotiable  note,  secured  by  mort- 
gage npon  real  estate,  when  such  mortgage  is 
merely  ancillary  thereto,  and  follows  the  note 
wherever  it  goes,  deriving  its  character  from 
sneh  instrument.  A  better  interpretation,  and 
one  clearly  more  in  accord  with  the  law  of 
mortgages  in  this  state,  is,  that  such  section 
has  reference  only  to  a  mortgage  standing 
alone,  or  one  securing  debts  and  notes  of  a  non- 
negotiable  character."  25  Kan.  62&-631,  87 
Am.  Rep.  274. 

In  the  Burhans  Case  the  mortgagor  had  at- 
tempted to  release  the  mortgage.  In  the  case 
of  liCwls  T.  Kirk,  28  Kan.  497,  42  Am.  Rep. 
173,  the  question  was  one  of  priority  between 
the  assignee  of  a  mortgage  whose  assignment 
was  not  recorded  and  a  purchaser  who  took 
title  relying  on  a  release  by  the  original  mort- 
gagee.    It  was  held  the  innocent  purchaser 


should  be  protected.    In  the  opinion,  whlcb 
distinguished  the  Burhans  Case,  it  was  said: 

"If  a  mortgage  has  been  executed  by  the 
owner  of  the  property  to  secure  the  payment  of 
a  negotiable  promissory  note,  and  the  mort- 
gage has  never  been  recorded,  then  we  think  a 
person  who  has  no  knowledge  of  the  mortgage 
may  purchase  the  property  from  the  mortgagor 
freed  from  all  liens  or  equities  created  by  the 
mortgage.  Or,  if  the  mortgage  has  been  re- 
corded and  then  has  been  regularly  released  on 
the  margin  of  the  record  thereof  by  the  mort- 
gagee, then  we  think  that  any  person,  if  he  does 
it  in  good  faith,  may  purchase  the  property 
in  like  manner  freed  from  all  liens  and  equi- 
ties existing  in  favor  of  the  holder  of  the  mort- 
gage ;  or  in  other  words,  and  to  state  the  prop- 
osition more  succinctly,  a  purchaser  in  good 
faith  of  real  estate  may  always  rely  upon  the 
public  records,  subject  only  to  the  equities  of 
persons  in  open,  visible  and  ezdnsive  posses- 
sion of  the  property."    Page  605. 

In  the  case  of  Insurance  Co.  v.  Hunting- 
ton, 57  Kan.  744,  48  Pac.  19,  the  mortgagee 
released  the  mortgage  after  he  had  assigned 
it    Th^  syllabus  reads: 

"The  assignment  and  delivery  of  a  negotiaUe 
promissory  note  before  maturity  operates  as  an 
assignment  of  a  mortgage  given  as  security  for 
the  payment  of  the  note.  After  such  trans- 
fer the  original  mortgagee  has  no  power  to  re- 
lease or  discbarge  the  lien  of  the  mortgage,  and 
a  release  made  by  him  without  authority  will 
not  alfect  the  rights  of  the  assignee."  Para- 
graph 1. 

In  the  opinion  it  was  said : 

"No  obligation  rested  upon  Hontington  to  re- 
cord his  assignment  in  order  to  protect  him- 
self against  the  subsequent  mortgagee.  As  the 
mortgage  was  given  to  secure  a  negotiable  note, 
it  could  be  assigned  by  the  mere  indorsement 
or  delivery  of  the  note,  and  there  was  in  fact 
no  assignment  to  record.  It  has  been  express- 
ly held  that  the  bona  fide  holder  of  negotiable 
paper,  transferred  to  him  by  indorsement 
thereon  before  maturity  and  secured  by  a  real 
estate  mortgage,  need  not  record  the  assign- 
ment of  the  mortgage.  Burhans  y.  Hutcheson, 
25  Kan.  625. 

"After  assigning  the  note  and  mortgage,  the 
mortgagees  had  no  interest  therein,  and  no 
power  to  release  or  discharge  the  lien  of  the 
mortgage;  and,  being  wholly  without  authority, 
the  release  executed  by  them  cannot  affect  the 
rights  of  the  assignee.  When  the  plaintiffs  in 
error  found  upon  the  record  a  mortgage  secur- 
ing a  negotiable  note,  it  was  their  duty  to  in- 
quire whether  the  release  was  executed  before 
or  after  the  assignment  and  by  persons  having 
authority  to  do  so."    57  Kan.  747,  48  Pac.  20. 

The  Huntington  Case  was  decided  in  1887, 
and  in  that  year  the  Legislature  passed  an 
act,  the  pertinent  provisions  of  whidi  may 
be  summarized  as  follows:  All  assignments 
of  real  estate  mortgages  thereafter  made 
should  be  recorded  within  90  days ;  no  assign- 
ment of  a  mortgage  should  be  received  in  evi- 
dence against  the  mortgagor  unless  record- 
ed;  no  transfer  of  note  or  mortgage  should 
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be  received  In  evidence  against  tbe  mortgagor, 
unless  the  mortgage  had  been  assigned  and 
the  assignment  recorded;  a  release  by  the 
last  assignee  of  record  should  fully  discbarge 
tbe  mortgage  and  cancel  tbe  debt  as  to  tbe 
mortgagor.    Laws  1897,  c.  160. 

In  the  case  of  Burt  t.  Moore,  62  Kan.  536, 
540,  64  Pac.  57,  58,  the  statute  was  Inter- 
preted as  foUows: 

"Tbe  only  penalty  prescribed  in  the  act  is 
that  if  an  assignment  Is  not  acknowledged  and 
recorded  as  therein  provided,  it  shall  not  be 
received  in  evidence  in  any  court  of  the  Btate. 
It  was  not  within  the  constitutional  power  of 
the  Legislature,  nor  did  it  attempt,  to  annul 
the  mortgage  or  to  destroy  the  mortgage  lien. 
The  mortgage  continues  in  existence  and  re- 
mains enforceable  notwithstanding  the  stat- 
ute; and  the  lien  and  right  to  enforce  the  same 
may  be  established  by  any  competent  proof; 
*  *  *  The  failure  to  have  the  assignment  ac- 
knowledged and  recorded  effectually  bars  its 
use  as  evidence,  but  when  a  case  can  be  made 
oat  or  is  established  without  such  evidence  a 
judgment  of  foreclosore  should  be  given." 

At  the  next  regular  session  of  Oie  fieglsla- 
ture,  the  act  of  1897  was  repealed,  and  tha 
present  law  was  enacted.  It  contains  -tbe 
following  section: 

*^  cases  where  assignments  of  resi  estate 
mortgages  are  made  after  the  passage  of  this 
act,  if  such  assignments  are  not  recorded,  the 
mortgagor,  his  heirs,  personal  representatives, 
or  assigns,  may  pay  all  matured  interest  or  the 
principal  debt  Itself  prior  to  the  recording  of 
such  assignment  to  the  mortgagee,  or  if  an 
assignment  of  such  mortgage  has  been  made 
that  duly  appears  of  record,  then  such  payment 
may  be  made  to  the  last  assignee  whose  assign- 
ment is  recorded  in  accordance  with  the  pro- 
visions of  this  act,  and  such  payment  shall  be 
effectual  to  extinguish  all  claims  against  such 
mortgagor,  his  heirs,  personal  representatives, 
and  assigns,  for  or  on  account  of  such  inter- 
est or  such  principal  indebtedness;  and  no 
transfer  of  any  note,  bond  or  other  evidence  of 
indebtedness,  by  indorsement  or  otherwise, 
where  such  tndebtedness  is  secured  by  mort- 
gage on  real  estate  within  this  state,  shall 
prevent  -or  operate  to  defeat  the  defense  of 
payment  of  such  interest  or  principal  by  the 
mortgagor,  his  heirs,  personal  representatives, 
or  assigns,  where  such  psyment  has  been  made 
to  the  mortgagee  or  to  the  assignee  whose  as- 
signment appears  last  of  record  under  the  pro- 
visions of  this  act;  provided,  however,  that  in 
all  such  cases  the  assignee  who  may  hold  such 
'  unrecorded  assignment  shall  have  a  right  of 
action  against  his  assignor  to  recover  the 
amount  of  any  such  payment  of  interest  or 
principal  made  to  such  assignor  as  upon  an  ac- 
count for  money  had  and  received  for  the  nse 
of  such  assignee."  Laws  1899,  c.  168,  I  8, 
Oen.  Stat  1916,  i  6486. 

This  statute  was  interpreted  in  the  case 
of  Anthony  v.  Brennan,  74  Kan.  707,  87  Pac. 
1186.    Tbe  syllabus  reads: 

"ne  act  relating  to  the  recording  of  assign- 
aients  of  mortgages  (Laws  1899,  e.  168)  does 


not  restrict  the  methods  by  which  a  negotia- 
ble note  and  a  mortgage  securing  it  may  be 
transferred,  nor  prevent  a  trsnsfer  of  the 
ownership  of  snob  paper  by  mere  delivery." 

In  the  opinion  it  was  said : 

"That  act  does  not  undertake  to  limit  the 
methods  by  which  real  estate  mortgages  may 
be  transferred,  and  it  does  not  provide  that 
the  failure  to  make  a  record  of  an  assignment 
of  a  mortgage  shall  invalidate  the  security  of 
the  transfer.  It  was  intended  as  a  protection 
to  mortgagors,  and  the  only  penalty  prescribed 
for  not  recording  the  transfer  is  that  all  pay- 
ments made  by  the  mortgagor  to  the  mortgagee 
or  to  any  one  who  appeared  to  be  the  owner 
shall  be  credited  to  the  mortgagor,  although  the 
assignee  never  received  such  payments.  This 
was  the  view  taken  of  the  statute  in  earlier 
cases."    74  Kan.  709,  87  Pac.  1136. 

In  tbe  case  of  Mayse  ▼.  Williams,  77  Kan. 
813,  91  Pac.  795,  Brewer  appeared  on  tbe 
record  as  assignee  of  a  mortgage.  Mayse - 
procured  from  Brewer  a  release  for  i^iich  be 
paid  $25.  After  procuring  the  release,  Mayse 
obtained  a  quitclaim  deed  from  the  owner  of 
the  land.  Brewer  advised  Mayse  she  could 
not  find  tbe  note  and  mortgage,  and  she  did 
not  comply  with  his  request  to  make  an  affi- 
davit of  ownership.  In  fact.  Brewer  had  as- 
signed to  Williams,  who  bad  not  reccwded 
his  assignment  In  an  action  by  WiUlams  to 
foreclose  the  mortgage,  the  district  court  al- 
lowed Mayse  $25,  and  entered  the  decree  of 
foreclosure  prayed  for.  Mayse  appealed.  In 
affirming  the  judgment  the  court  said : 

"Under  chapter  160  of  the  Lews  of  1897. 
requiring  all  such  assignments  to  be  recorded 
within  00  days  after  the  transfer,  and  provid- 
ing in  express  terms  that  a  release  ezecutea  to 
the  last  recorded  assignee  should  discharge 
the  mortgage,  the  release,  relied  upon  here 
would  have  been  a  complete  defense  to  the  ac- 
tion. But  in  1899  that  law  was  repealed  and 
a  new  act  chapter  168  of  the  Laws  of  189& 
(Qen.  Stat.  1901,  gi  4234-4239),  enacted  in 
its  place.  In  the  latter  the  provision  that  a 
release  by  the  last  assignee  of  record  shall 
be  effectual  fully  to  discharge  the  mortgage 
is  omitted.  •  •  •  Whatever  the  purpose  of 
the  Legislature  may  have  been,  whether,  as 
suggested,  it  believed  tbe  former  provision 
hindered  and  impaired  the  usefulness  of  mort- 
gage notes  as  security,  it  is  clear  that  the 
provision  was  eliminated  from  the  act  of  1899, 
and  nothing  of  the  kind  left  in  its  place. 

"Mayse  was  not  a  purchaser  of  the  land  in 
this  transaction;  he  was  attempting  to  se- 
cure a  release  snd  satisfaction  of  a  mortgage 
from  a  person  whom  the  evidence  shows  he  had 
some  reason  to  believe  might  not  be  the  owner, 
with  the  expectation  of  afterward  acquiring  the 
title  to  the  land  free  from  the  mortgage."  77 
Kan.  814,  91  Pac.  795. 

Why  the  district  court  compelled  the  ri^it- 
ful  bolder  of  the  mortgage  to  reimburse  an 
outsider,  who  did  not  own  tbe  land  or  owe 
the  debt,  for  bis  outlay  in  procuring  an  unau- 
thorised release  from  a  person  who,  be  bad 
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reason  to  b^eve,  dM  not  own  the  mortgage, 
is  not  disclooed.  The  reference  to  the  sub- 
ject in  the  cases  of  Mayae  v.  WlUlams,  suitra, 
and  BoUocb  ▼.  Kendall,  80  Kan.  791,  IM 
Pac.  568,  are  not  to  be  taken  as  adjudications 
by  this  court. 

The  statutes  of  188T  and  1899  were  enacted 
at  the  ebbing  of  a  tidal  wave  of  farm  mortr 
gages  which  swept  Kansas,  and  were  not  oi- 
acted  for  the  benefit  of  subsequent  purchasers 
«r  mortgagees;  the  intention  was  to  bene- 
tlt  mortgagors  only.  Even  the  Savage  stat/- 
lite  of  1897  did  not  declare  that  failure  to  re- 
cord an  assignment  of  a  recorded  mortgage 
shoQld  give  priority  to  a  subsequent  purchas- 
er or  mortgagee.  Two  years  later  the  Legis- 
lature again  considered  what  penalty  should 
be  assessed  against  an  as^gnee  who  omitted 
to  record  his  assignment.  It  stopped  with 
the  provision  that  payments  made  by  the 
mortgagor  to  the  holder  of  record  should  be 
•redlted  to  the  mortgagor,  and  there  is  no 
other  penalty.  One  who  acquires  a  negotiable 
note  secured  by  recorded  mortgage  is  not,  as 
to  subsequent  parchasers  or  mortgagees,  the 
ineaessor  of  a  mere  "secret  equity,"  if  no  as- 
sigmnent  of  the  mortgage  be  idaced  on  record. 
Record  of  the  mortgage  is  notice  of  its  exist- 
ence, and  the  holder  is  not  oldiged  to  disclose 
his  ownership  by  recording  his  assignment  in 
order  to  preserve  priority  of  lien. 

The  result  of  the  foregoing  is  that  we  must 
turn  to  Lewis  v.  Kirk,  28  Kan.  407,  42  Am. 
Uep^  173.  and  Insurance  Company  ▼.  Hunting- 
ton, 57  Pac.  744,  48  Pac.  19,  already  referred 
to.  for  principles  on  which  to  base  a  decision. 

TMken  literally,  the  language  of  the  sylla- 
has  and  opinion  in  the  case  of  Insurance 
■'ompany  v.  Huntington  would  place  the  de- 
cision In  ctmflict  with  that  of  Lewis  v.  Kiilc, 
which  was  not  referred  to,  would  place  the 
rleclsion  out  of  harmony  with  the  great 
>relght  of  authority,  and  would  tend  to  em- 
barrass rather  than  to  facilitate  commerdai 
uses  of  negotiable  mortgage  securities.  The 
ilifflctiltics  encountered  in  securing  ccmdusive 
proof  that  all  releases  by  mortgagees  had 
l>een  made  with  authority,  would  be  practi- 
cally Insuperable,  but  no  new  mortgage  could 
oafely  be  taken  without  such  proof.  Under 
the  facts  of  the  case,  however,  the  decision 
was  sound.  The  mortgage  covered  a  number 
of  city  lots.  The  record  disclosed  that  the 
mortgage  was  assignable  by  negotiation  of 
the  note  it  secured.  Before  the  mortgagee  re- 
leased the  lots  in  controversy,  Huntington,  as 
assignee,  had  made  five  releases  on  the 
margin  of  the  record.  Under  these  circum- 
stances, it  was  properly  held  a  purchaser 
should  have  inquired  if  the  release  of  bis  lots 
"was  executed  before  or  after  the  assignment, 
and  by  perstma  having  authority  to  do  so." 

In  Lewis  v.  Kirk,  the  question  was.  Who 
elwnld  suffer  from  the  fraud  of  the  mortgagee 
in  rdeasing  the  mortgage  after  tie  had  sold 
the  not*  which  it  secured — the  Innocent  as- 


signee of  the  note  and  mortgage,  or  the  inno- 
cent purchaser  of  the  land?  The  decision 
was.  The  purchaser  might  rely  on  the  record 
showing  the  release;  but  the  decision  was 
equally  emi^atic  that  the  record  of  the  mort' 
gage  inotected  the  assignee  until  the  mort- 
ga^  was  paid,  or  was  released  by  some  one 
having  authority  to  do  so. 

"But  when  the  mortgage  is  recorded,  its 
negotiable  character  is  then  extended  even  to 
bona  fide  purchasers  of  the  proi>ert7,  and  it 
retains  sach  character  contemporaneously  with 
the  existence  of  the  note  to  which  it  is  an 
incident  until  the  note  is  satisfied,  or  nntil  the 
mortgage  is  released  of  record  by  the  mortga- 
gee, or  his  attorney,  assignee,  or  personal  rep- 
resentative. •  •  •"  28  Kan.  606,  42  Am. 
Bep.  178. 

These  rules,  equally  Just  to  holders  of  ne- 
gotiable real  estate  securities  and  to  purchas- 
ers of  real  estate,  are  settled  rules  of  proper- 
ty in  this  state. 

It  Is  argued  that  the  plaintiff,  by  omitting 
to  record  her  assignment,  placed  it  within  the 
power  of  the  bank  to  mislead  the  investment 
company,  to  its  injury,  and  that,  as  a  conse- 
quence, it  would  be  inequitable  for  the  ];daln- 
tiff  to  prevail.  The  note  to  the  bank  was 
payable  to  its  order,  was  copied  in  the  mort- 
gage, and  the  record  of  the  mortgage  warned 
the  investment  company  that  the  paper  was 
negotiable  and  might  bo  the  property  of  an 
assignee.  There  was  no  occasion  for  the  in- 
vestment company  to  depend  on  a  report  of 
payment  based  on  an  Interpretation  of  the 
bank  recorda  All  it  needed  to  do  was  to  re- 
frain from  closing  the  loan  until  a  release 
from  the  bank  appeared  on  the  public  rec- 
ords, which  constitute  the  standard  source 
of  information  in  such  casea  Having  been 
put  on  guard,  the  investment  company  elect- 
ed to  pursue  an  unsafe  course  instead  of  a 
safe  one,  and  it  has  no  standing  in  equity  to 
charge  the  ccmsequences  of  Its  conduct  to  the 
pUintiff. 

In  this  instance,  the  note  was  transferred 
and  the  mortgage  was  assigned  after  matu- 
rity. Hie  fact  made  the  paper  subject  to 
any  defense  the  maker  might  have  against 
the  payee  of  the  note,  but  as  long  as  a  nego- 
tiable mortgage,  duly  recorded  and  not  re- 
leased, remains  valid  security  for  all  or  any 
part  of  the  debt  evidenced  by  the  note,  a  sub- 
sequent purchaser  or  mortgagee  takes  subject 
to  the  assignee's  lien.  There  was  some  evi- 
dence the  assignment  to  the  plaintiff  was 
withheld  from  record  for  temporary  accom- 
modation of  the  bank.  That  fact  is  of  no  Im- 
portance to  one  who  purchased  in  the  face  of 
a  record  showing  an  nnreleased  mortgage. 

The  Jndgmait  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  dl- 
recticm  to  award  the  plaintiff  a  first  lien,  and 
to  dispose  of  the  case  accordingly. 

All  the  Justices  concurring. 
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HARRIS  V.  HARDESTY.    (No.  23724.)* 
(Supreme  Court  of  Kansas.    May  6,  1922.) 

(SvOalm*  by  the  Oowrt.) 

1.  Intoxicating  liquors  «=»299— Civil  damaga 
statute  a  remedy  only  against  person  who  by 
selling  Intoxicating  liquors  oavsad  tiia  intoxl- 
oatlon. 

The  dyil  damage  statnte,  (iTing  to  a  child 
injured  in  means  of  support  in  consequence  of 
intoxication  of  its  parent  a  right  of  action 
agaiufit  the  person  who  caused  the  intoxication 
(Gen.  St.  1916,  i  5607),  affords  remedy  against 
none  but  a  person  who,  by  "selling,  bartering, 
or  giving  intoxicating  liquors,"  caused  the  in- 
toxication. 

2.  intoxicating  liquor*  «=s285— ^Giving  intoxl- 
eating  liquor"  witiiln  statofto  held  applicable 
only  to  giving  of  liquor  ao  a  subterfuge  to 
evado  previsions  of  law. 

The  giving  of  intoxicating  liquor,  referred 
to  in  the  statute,  means  giving  as  a  subterfuge 
or  device  to  evade  the  provisions  of  the  pro- 
hibitory  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Giving 
Away.] 

3.  iRtoxleatIng  liguora  «=9297,  306  —  Infant 
ehlld's  petltiOB  against  defendant  who  caused 
habitual  Intoxioatlon  of  child's  mother  bold 
not  to  state  oanse  of  action;  child  Injured  In 
means  of  support  by  parent's  intoxioatlon  has 
no  right  of  aotion  against  person  who  oaiieed 
Intoxioatlon  at  oommon  law. 

The  plaintiff  is  a  minor.  The  petition  al- 
leged the  defendant  induced  her  mother  to 
drink  intoxicating  llqnor,  procured,  bought,  and 
furnished  intoxicating  liquor,  and  gave  it  to  her 
mother  to  drink,  which  liquor  her  mother  did 
drink,  to  such  extent  she  became  habitually  in- 
toxicated. As  a  consequence  of  such  intoxica- 
tion the  plaintiff  was  injured  in  means  of  sup- 
port. Held,  the  petition  failed  to  state  a  cause 
of  action  under  the  civil  damage  statnte;  and 
under  the  common  law  the  plaintiff  was  without 
remedy. 

Appeal  from  District  Conrt,  Shawnee 
^./OODty. 

Action  by  Hden  Maud  Harris,  a  minor,  by 
Sarah  G.  Kiebl,  her  next  friend,  against 
Frank  Uardesty.  Demurrer  to  petiti<Mi  sos- 
tained,  and  plaintiff  appeals.    Affirmed. 

Addington  &  Doster  and  Waters  ft  Waters, 
all  of  Topeka,  for  appellant. 

A.  E.  Crane,  of  Topdu,  and  O.  A.  Smart, 
of  Lawrence,  for  appellee. 

BURCH,  J.  The  action  was  one  by  a  minor 
for  damages  resulting  from  loss  of  support 
occasioned  by  drunkenness  of  her  mother, 
caused  by  the  defendant.  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  ap- 
peals. 

The  petition  alleged  the  plaintiff's  parents 
had  separated,  her  father  had  gone  from  the 


state  of  Kansas,  and  She  was  dependent  on 
her  mother  for  support.  The  defendant  In- 
duced her  mother  to  drink  intoxicating  liq- 
uor, procured,  bought,  and  furnished  intoxi- 
cating liquor  and  gave  it  to  her  mother  to 
drink,  which  llqnor  her  mother  did  drink, 
to  such  an  extent  she  became  habitually  in- 
toxicated. As  a  consequence  of  such  intoxi- 
cation the  plaintiff  was  injured  In  means  of 
support  The  petition  contained  allegations 
ot  malice  on  the  part  of  the  defendant,  and 
of  anguish,  humiliation,  and  disgrace  on  the 
part  of  the  plaintiff,  and  prayed  for  both 
actual  and  punitive  damages. 

The  remedy  afforded  by  civil  damage  laws 
was  unknown  to  the  common  law,  and  with- 
out a  statute  the  plaintiff  could  not  recover. 
Besides  that,  at  common  law  an  infant  could 
not  enforce  parental  obligation  to  support, 
and  had  no  remedy  against  a  third  person 
for  deprivation  of  parental  support. 

The  statute  under  which  the  action  was 
commenced  reads  as  follows: 

"Bivery  wife,  diild,  parent,  guardian  or  em- 
ployer, or  other  person  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any 
intoxicated  person,  or  in  consequence  of  In- 
toxication, habitual  or  otherwise,  of  any  per- 
son, such  wife,  child,  parent  or  guardian  oludl 
have  a  right  of  action,  in  his  or  her  own  name, 
against  any  person  who  shall,  by  selling,  bar- 
tering or  giving  intoxicating  liquors,  have  caus- 
ed the  intoxication  of  such  person,  for  all  dam- 
ages actnally  sustained,  as  well  as  for  exemp- 
lary damages;  and  a  married  woman  shall  have 
the  right  to  bring  suits,  prosecute  and  control 
the  same,  and  the  amount  recovered,  the  same 
as  if  unmarried;  and  all  damages  recovered  by 
a  minor  under  this  act  shall  be  paid  either  to 
such  minor,  or  to  his  or  her  parents,  guardian, 
or  next  friend,  as  the  court  aball  direct;  and 
all  suits  for  damages  under  this  act  shall  be 
by  civil  action  in  any  of  the  courts  of  this  state 
having  jurisdiction  thereof."  Qm,  Stat.  1915.^ 
I  6507. 

This  section  is  part  ot  the  Prohibitory 
i<aw  of  1881,  and  is  a  continuation  of  a  sec- 
tion of  the  Dramshop  Act  of  1868.  Jockers 
V.  Borgman,  29  Kan.  109,  44  Am.  Uep.  62S. 
The  title  of  the  Dramshop  Act  is  as  follows : 

"An  act  to  restrain  dramshops  and  tavema, 
and  to  regulate  the  sale  of  intoxicating  liquors." 
Gen.  But.  1868^  c.  86. 

The  title  of  the  Prohibitory  Law  of  1881 
ia  as  follows: 

"An  act  to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors,  except  for  medical, 
scientific  and  mechanical  purposes,  and  to  regu- 
late the  manufacture  and  sale  thereof  for  such 
excepted  purposes."   Laws  1881,  a  128. 

It  was  necessary,  undor  the  Constitution, 
which  requires  a  bill  to  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  the 
title  (article  2,  {  16),  that  the  civil  damage 
provision  be  germane  to  the  declared  pur- 
poses of  the  two  statutes.    In  the  case  of 
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Werner  t.  Edmiston,  24  Kan.  147,  tbe  court 
considered  tbe  relation  of  tlie  ciril  damage 
section  to  tbe  dramsbip  act  Tbe  opinion 
reads: 

*  "It  is  insisted  that  said  sectiona  9  and  10  are 
nnconstitutional,  because  they  contain  matter 
foreign  to  that  in  tbe  other  sections  of  the 
act,  and  not  expressed  in  the  title  to  the  act. 
Tbe  title  of  the  act  is,  'To  restrain  dramshops 
and  taverns,  and  to  regulate  the  sale  of  in- 
toxicating liquors.'  The  other  sections  contain 
provisions  as  to  licenses,  penalties  for  sales 
without  license,  prohibitions  of  sales  upon  cer- 
tain days  and  to  certain  persons.  Section  9 
provides  that  any  one  who  causes  the  intoxica- 
tion of  another  shall  be  compelled  to  pay  for 
bis  care  while  so  intoxicated;  and  I  10,  that 
every  person  who  is  injured  in  his  property  or 
means  of  support  by  any  intoxicated  person,  or 
in  consequence  of  intoxication,  may  recover 
therefor  of  the  person  causing  such  intoxica- 
tion. 

"Now  it  seems  to  us  that  these  matters  come 
fairly  within  tbe  scope  of  the  title.  They  nam« 
certain  conditions  upon  which  one  may  sell  liq- 
uor. The  act  in  substance  says  to  a  party  that 
yon  must  not  sell  without  a  license;  that  when 
licensed  you  must  not  sell  on  certain  days  or  to 
certain  persons;  and  that  if  yon  sell,  you  will 
be  held  liable  for  the  injury  the  liquor  causes. 
b  not  all  this  the  regulation  of  tbe  sale  of  in- 
toxicating liquors?"    24  Kan.  151. 

In  tbe  case  of  Dnrein  v.  Pontlous,  34  Kan. 
353,  8  Pac.  428,  the  court  considered  tbe  rela- 
tion of  tbe  civil  damage  section  to  tbe  Pro- 
hibitory Law  of  1881.    Tbe  opinion  reads: 

'^t  la  first  contended  that  said  section  15  is 
Doconstitntional,  for  the  reason  that  the  title 
of  the  act  is  not  broad  enough  to  cover  it.  Tbe 
title  of  the  act  is,  'An  act  to  prohibit  the  man- 
nfactnre  and  sale  of  intoxicating  liquors,  ex- 
cept for  medical,  scientific  and  mechanical  pur- 
poses, and  to  regulate  the  manufacture  and  sale 
thereof  for  such  excepted  purposes.'  This 
court  has  passed  upon  this  question  in  the  case 
of  Werner  v.  Edmiston,  24  Kao.  147.  That  ac- 
tion was  onder  {  10  of  the  act  of  1868,  entitled 
'An  act  to  restrain  dramshops  and  taverns,  and 
to  regulate  the  sale  of  intoxicating  liquors.' 
Section  18  of  the  statute  of  1881  was  bodily 
transferred  from  tbe  Dramshop  Act  of  1868. 
The  Prohibitory  Uquor  Law  of  1881  not  only 
provides  for  prohibition,  but  also  for  the  regu- 
lation of  tbe  sale  of  intoxicating  liquors.  The 
title  of  tbe  act  of  1881  is  as  broad  as  the 
title  of  the  act  of  1868,  so  far  as  embracing 
therein  the  provisions  of  said  {  16;  and  the 
case  of  Werner  v.  Edmiston,  supra,  is  there- 
fore controlling."   34  Kan.  369,  8  Pac  432. 

Very  soon  after  the  enactment  of  the  pro- 
hibitory law,  tbe  conrt  bad  occasion  to  con- 
sider fully  tbe  relation  of  provisions  of  tbe 
act  to  its  title.  Tbe  law  contained  a  section 
making  it  unlawful  for  any  person  to  be- 
come intoxicated.  In  tbe  case  of  State  v. 
Barrett,  27  Kan.  213,  It  was  held  tbe  section 
was  not  witbin  tbe  scope  of  tbe  title,  and  in 
tbe  opinion  it  was  said: 

"AD  that  it  seems  to  have  had  In  contempla- 
tton  was  tbe  prohibition  of  the  manufacture  and 


sale  of  intoxicating  liqnort  in  certain  cases,  and 
tbie  regulation  of  tbe  manufacture  and  sale  of 
intoxicating  liquor  in  certain  other  cases.  With 
regard  to  what  shoald  be  done  with  the  liquors, 
independently  of  their  manufacture  and  sale,  it 
was  silent.  Tbe  title  to  the  act  does  not,  in 
tbe  slightest  or  moat  remote  degree,  refer  to 
the  use  of  tbe  liquor  in  the  abstract.  So  far  as 
the  title  of  tbe  act  is  concerned,  after  the  liq- 
uor has  been  manufactured  and  sold,  any  per- 
son in  the  lawful  and  bona  fide  possession  of  it 
may  use  it  as  he  sees  fit;  he  may  drink  it,  or 
bum  it,  or  give  it  away,  or  he  may  use  it  in 
any  other  manner  or  for  any  other  purpose  to 
which  bis  inclinations  may  lead  him.  Tbe  ti- 
tle to  tbe  act  is  wholly  silent  with  reference 
to  these  matters.  When  the  liquor  is  manu- 
factured and  sold,  if  manufactured  and  sold  and 
purchased  in  good  faith  and  according  to  law, 
the  title  to  the' act  has  then  spent  its  force; 
it  has  then  no  further  room  for  operation;  its 
mission  is  then  ended.  When  tbe  sale  is  com- 
pleted, it  can  have  no  further  application  to 
any  transaction.     *    *    • 

"Of  course  we  know  that  the  indirect  and 
remote  object  of  the  title  to  tbe  act,  as  well  as 
of  the  act  itself,  is  to  prevent  drunkenness,  to 
prevent  intoxication,  and  to  prevent  the  use 
of  intoxicating  liquors  as  a  beverage;  and  we 
shall  construe  both  tbe  title  to  tbe  act  and  tiie 
act  itself  with  reference  to  snch  object;  but 
wo  cannot  under  such  a  title,  consider  drunk- 
enness or  intoxication  or  the  use  of  intoxicating 
liquors,  aside  from  the  manufacture  and  sale 
of  such  intoxicating  liquors,  for  they  have  no 
existence  in  the  title  to  the  act  independent  of 
tbe  manufacture  and  sale  of  intoxicating  liq- 
uors, and  are  indissolnbly  and  inseparably  con- 
nected  with  them.  We  cannot  consider  drunk- 
enness,  or  intoxication,  or  tbe  use  of  intoxi- 
cating liquors  as  a  beverage,  in  the  abstract, 
but  can  consider  them  only  where  they  are  in- 
cidents or  concomitants  to  the  manufacture 
and  sale  of  intoxicating  liquors.  When  con- 
struing a  provision  of  the  act  affecting  the  man- 
ufacture or  sale  of  intoxicating  liquors,  we  shall 
keep  in  view  tbe  fact  that  tbe  act  was  intended 
to  prevent  the  use  of  intoxicating  liquors  as 
a  beverage,  and  shall  construe  the  provision 
accordingly,  and  try  to  give  It  that  construction 
which  will  best  promote  its  object;  but  if  we 
find  a  provision  in  the  act  that  has  no  relation 
to  tbe  manufacture  or  sale  of  intoxicating  liq- 
uors (whether  it  has  any  relation  to  drunken- 
ness or  not,  or  to  intoxication  or  not,  or  to  the 
use  of  intoxicating  liquors  as  a  beverage  or 
not),  we  must  say  that  the  provision  is  out- 
side of  the  title  of  the  act;  that  it  is  not  in- 
cluded in  the  title,  and  that  it  is  therefore  un- 
constitutional and  void."    27  Kan.  219,  220. 

[1]  No  Statute  bas  been  enacted  since  1881 
wbicb  bas  placed  tbe  civil  damage  section 
under  broader  title,  and  tbat  section  stands 
to-day  as  a  remedy  tor  nothing  except  In- 
juries in  consequence  of  intoxication  caused 
by  "selling,  bartering,  or  giving  Intoxicating 
liquors."  In  tbe  case  of  Zlbold  v.  Reneer,  73 
Kan.  312,  317,  85  Pac.  290,  292,  tbe  court 
said: 

"It  was  known  to  tbe  Legislature,  as  it  is . 
to  all  other  persons,  tbat  the  use  of  intoxicating 
liquors  as  a  beverage  makes  drunkards;    that 
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«n  intoxicated  person  is  incapable  of  earinc 
for  himself,  is  always  in  danger  of  being  in- 
jured, and  is  likely  to  inflict  injury  upon  oth- 
ers, at  the  cost  of  his  liberty— possibly  his  life; 
that  he  habitaally  neglects  his  basiness  and 
family;  that  the  harm  resulting  from  the  ex- 
cessive nse  of  intoxicating  liquors  always  falls 
most  pitilessly  upon  the  dependents  of  the  user, 
not  infrequently  pauperizing  himself  and  family. 
The  idea  naturally  suggested  itself  to  the  Leg- 
islature that  if  the  sellers  of  intoxicants  were 
made  liable  to  those  who  should  sustain  injury 
to  person  or  property  or  means  of  support  by 
an  intoxicated  person,  or  in  consequence  of 
intoxication,  the  hazard  would  be  so  great  that 
fewer  persons  would  engage  in  the  business, 
and  those  who  should  engage  in  it  would  exer- 
cise more  caution.  The  Legislature,  therefore, 
gave  •  cause  of  action  and  created  a  liability  for 
these  injuries  where  none  existed  at  common 
!aw." 

The  Dramshop  Act  contained  the  following 
provision: 

'The  giving  away  of  intoxicating  liquors,  or 
other  shifts  or  device  to  evade  the  provisions 
of  this  act,  shall  be  deemed  and  held  to  be  an 
unlawful  selling  within  the  provisions  of  this 
act"    Oen.  Stat.  1868^  c.  85,  i  11. 

Tbis  section  was  continued  in  tlie  prohibi- 
tory law  In  the  following  form: 

"The  giving  away  of  intoxicating  liqaor,  or 
any  shifts  or  device  to  evade  the  provisions  of 
this  act,  shaU  be  deemed  an  unlawful  selling 
within  the  provisions  of  this  act."  Laws  1881, 
«.  128,  i  17. 

in  ntmierous  sections  of  the  prohibitory 
law  other  than  the  civil  damage  section,  giv- 
ing Intoxicating  liquor  was  coupled  with  sell- 
ing and  bartering,  and  in  due  time  it  became 
necessary  to  reach  a  conclusion  respecting 
the  meaning  of  the  words  "give,"  "giving 
away,"  "giving,"  and  "gift"  The  conclusion 
was  that  section  17  was  inserted  in  the  law 
to  circumvent  the  ingenuity  of  those  who 
might  seek  to  effect  sales  without  transgress^ 
ing  the  letter  of  the  law.  State  v.  Nicker- 
8on,  30  Kan.  645,  549,  2  Pac.  654.  In  the 
case  of  State  v.  Standisb,  37  Kan.  643,  16 
Vac.  66,  the  syllabus  reads: 

"A  person  in  the  lawful  and  bona  fide  posses- 
sion of  intoxicating  liquor  may  use  it  as  he 
sees  fit;  he  may  drink  it  himself  or  give  it 
away,  but  he  cannot  by  any  shift  or  device  in 
selling  or  giving  away  lawfully  evade  the  pro- 
visions of  the  statute  prohibiting  the  manufac- 
ture and  sale  of  intoxicating  liquors. 

"A  person  cannot  be  convicted  under  f  16 
of  the  Prohibitory  Act  of  1881  for  keeping 
in  his  house,  store,  or  in  a  wareroom  thereof, 
intoxicating  liquor  for  his  own  nse,  or  for  giv- 
ing the  same  way,  providing  the  giving  away 
is  done  honestly  and  in  good  faith,  and  not  as 
a  shift  or  device  to  evade  the  provisions  of  said 
act" 

Paragraphs  It  2. 


In  the  opinion  it  was  said: 

"The  limitation  Is  that  a  person  in  giving 
away  intoxicating  liquor  shall  not  do  so  to 
evade  the  provisions  of  the  prohibitory  act; 
in  other  words,  any  shift  or  device  adopted  in 
selling  or  giving  away  such  liquors,  to  evade 
the  provisions  of  that  act,  is  prohibited."  37 
Kan.  647,  16  Pac.  67. 

In  the  opinion  in  the  case  of  State  ▼. 
i<'ulker,  43  Kan.  237,  241,  22  Pac.  1020,  1022 
(7  L.  B.  A.  183),  the  court  said: 

"A  person  may  purchase  and  bring  liquor  into 
the  state  for  bis  own  use  without  violating  the 
statute;  and  one  so  lawfully  obtaining  posses- 
sion of  intoxicating  liqnors  may  use  it  as  be 
sees  fit  by  drinking  it  himself  or  giving  it  to 
another,  provided  it  is  done  in  good  faith,  and 
not  as  a  shift  or  device  to  evade  the  provisions 
of  the  prohibitory  act" 

[2, 3]  The  result  is  that  under  the  various 
provisions  of  the  Prohibitory  Law  of  1881, 
Including  the  dvil  damage  section,  the  giv- 
ing of  intoxicating  liquor  means  giving  as 
a  subterfuge  for  sale.  The  petition  discloses 
nothing  but  simple  gifts  of  intoxicating  liq- 
uor, not  made  by  way  of  pretense  to  accom- 
plish sales,  and  consequently  the  petition  does 
not  state  a  cause  of  action  under  the  civil 
damage  statute. 

The  plaintiff  contends  the  court  should  ex- 
pand the  meaning  of  the  civil  damage  statute 
to  bring  it  in  harmony  with  the  increased 
reprobation  of  intoxicating  liquors  disclosed 
by  recent  legislation.  The  contention  Is  met 
by  the  fact  that  while  the  Legislature  has 
dealt  more  and  more  severely  with  intoxicat- 
ing liquors,  it  has  not  seen  fit  to  change  the 
civil  damage  statute,  although  it  has  had  un- 
der consideration  the  extension  of  civil  liabil- 
ity. In  1915  two  additional  civil  damage 
acta  were  passed.  One  of  them  made  owners 
of  property  whwe  intoxicating  liquors  are 
sold  liable  for  damages  caused  by  intoxica- 
tion, and  the  other  made  cities  similarly  li- 
able. Laws  191{^,  cc.  233,  284.  The  original 
civil  damage  act  however,  was  not  amended, 
and  the  court  cannot  amend  it  by  now  giving 
it  an  interpretation  different  from  that  which 
it  has  borne  continuously  for  substantially 
40  years. 

The  plaintiff  contends  she  should  be  al- 
lowed to  recover  for  damages  accruing  since 
passage  of  the  Bone  Dry  Law  (Laws  1917,  a 
215),  inasmuch  as  that  statute  makes  It  un- 
lawful to  give  intoxicating  liquors  to  another. 
The  contention  is  met  by  the  fact  that  the 
civil  damage  law  gives  no  cause  of  action  for 
damages  accruing  from  intoxication  caused 
by  gift  of  liquor,  and  the  Bone  Dry  Law  did 
not  amend  the  civil  damage  law. 

The  Judgment  of  the  district  court  is  af- 
firmed. 
All  the  Justices  concurring. 
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(lU  Kan.  2g3) 

SOLOMON  NAT.  BANK  V.  BIRCH  tt  al.* 
(No.  23701.) 

(Supreme  Coort  of  Kanuu.    Majr  6,  1922.) 

fSyllaitu  bv  the  Court.)    ■ 

1.  Bill*  and  notes  «=>342— Note  oa  wblob  la- 
tenial  revenne  stamp  was  placed  at  Its  trans- 
fer held  regglar  en  Its  face  on  acquisition  by 
tranafereo. 

The  fact  that  previons  to  the  transfer  of  a 
negotiable  note  it  did  not  bear  an  internal  rer- 
enue  stamp,  and  that  one  waa  at  that  time 
placed  npoD  it  hj  the  person  negotiatinc  the 
transfer  in  behalf  of  the  bolder,  does  not  pre- 
vent it  from  being  complete  and  regular  on  its 
face  at  the  time  of  its  acquisition  hj  the  trans- 
feree, nor  preTent  his  becoming  a  holder  in 
doe  course. 

2.  Bills  and  notes  «=>539— Finding  that  plain- 
tiff parchased  note  In  good  faith  hold  to  make 
defeases  of  fraud  aid  Illegality  la  laoeption 
not  available. 

In  an  action  upon  a  negotiable  note  com- 
plete and  regular  on  its  face,  where  the  plaintiff 
daima  to  be  a  holder  in  dne  course,  and  proves 
b7  records  obviously  made  at  the  purported 
time  of  the  transaction  that  he  became  the 
owner  before  maturity  and  for  value,  unless 
the  Btepa  taken  by  him  were  merely  colorable, 
a  finding  that  he  did  not  purchase  it  in  bad 
faith  renders  defenses  of  fraud  and  illegality 
in  the  inception  of  the  note  unavailable  against 
him. 

Appeal  from  Dlatrlct  Court,  MltcheU 
County. 

Suit  by  the  Solomon  National  Bank,  a  cor- 
poration, against  Lester  Birch  and  Dallas  TT. 
Birch,  doing  business  under  the  firm  name 
and  style  of  Birch  Bros.,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Beversed  and  remanded,  with  directions. 

Kagey  &  Smith,  of  Beloit,  and  David  Bit- 
chie,  of  Sallna,  for  aK>ellant. 

Turner  &  Stanley,  of  Mankato,  and  I^ta 
&  Jordan,  of  Belolt,  for  appellees. 

MASON,  J.  The  Solomon  National  Bank 
sued  liester  Birch  and  Dallas  IJ.  Birch  up- 
on two  negotiable  notes  executed  by  them 
to  their  own  order,  and  Indorsed  by  them 
and  by  Felix  Broeker.  ^e  defendants  an- 
swered setting  up  that  the  notes  were  exe- 
cuted by  them  for  stock  in  the  Okla  Queen 
Oil  Company,  and  were  procured  from  them 
by  fraudulent  representations  as  to  its  value ; 
and  also  tbat  the  transaction  was  illegal  be- 
cause tbe  same  was  made  in  violation  of  the 
"blue  Bky  law."  Gen.  Stat.  1915,  H  945&- 
9475.  Both  Issues  were  submitted  to  the 
Jury,  together  with  tbe  question  whether  the 
plaintiff  was  a  holder  of  the  notes  In  due 
course.  A  general  verdict  was  returned  In 
favor  of  the  defendants,  on  which  judgment 
was  rendered.    The  plaintiff  ai^peals. 


Tbe  plaintiff  contends  that  It  was  entitled 
to  a  Judgment  by  virtue  of  special  findings  of 
the  Jury  to  the  effect  that  the  plaintiff  did 
not  have  actual  notice  or  knowledge  that  the 
notes  In  question  were  obtained  by  fraud, 
and  did  not  inirchase  them  in  bad  faith. 
These  findings  obviously  acquit  the  plaintiff 
of  either  actual  or  constructive  notice  of  any 
fraudulent  representations  having  been  made. 
Tbe  defendants  correctly  assert,  however, 
that,  in  order  to  constitute  the  plaintiff  a 
bolder  In  due  course  so  far  even  as  concerns 
the  question  of  fraud,  it  was  necessary  not 
only  that  it  should  have  acquired  the  notes 
without  actual  notice  of  the  fraud,  and  with- 
out bad  faith,  but  that  also  (1)  the  notes 
should  have  been  complete  and  regular  on 
their  face ;  (2)  the  plaintiff  should  have  be- 
come the  bolder  before  maturity;  and  (8) 
taken  them  in  good  faith  and  for  value.  Oen. 
Stat.  1915,  I  6579;  Uniform  NegoUaUe  In- 
struments Act,  f  52. 

[1]  1.  When  the  notes  were  first  brought  to 
tbe  plaintiff  they  bore  no  revenue  stamjMi, 
but  these  were  affixed  at  the  time  of  tbe 
transfer  by  the  person  who  negotiated  the 
deal  in  behalf  of  the  former  holder.  The  de- 
fendants argue  that  because  of  this  fact  the 
notes  when  acquired  by  the  idalntiff  were 
not  "complete  and  regular  on  their  face." 
This  contention  is  supported  by  Lutton  v. 
Baker,  187  Iowa,  753.  174  N.  W.  699,  which 
is  annotated  in  6  A.  Ii.  R.  1701.  The  note 
cites  cases  of  a  contrary  tendency,  and  sug- 
gests that  the  declMon  appears  possibly  to 
have  been  influenced  by  an  earlier  view  of 
that  court,  since  abandoned,  that  the  oinls- 
slon  of  a  stamp  Invalidated  the  instrument. 
We  do  not  think  the  circumstance  that  a 
note  was  not  stamped  when  it  was  executed, 
where  a  sufficient  stamp  Is  attached  and 
canceled  at  the  time  of  its  transfer,  prevents 
it  from  being  then  complete  and  regular  on 
its  face,  or  precludes  the  transferee  from 
becoming  a  holder  in  due  course.  We  regard 
the  terms  "complete"  and  "regular"  as  refer- 
ring to  the  condition  of  the  note  Itself,  with 
regard  to  its  contents,  execution  (of  which 
the  affixing  of  a  stamp  is  no  part),  and  in- 
dorsement. The  stamp  is  merely  evidence  of 
the  payment  of  a  tax.  Provisions  of  an  act 
of  Congress  that  an  Instrument  shall  not  be 
received  in  evidence  without  the  required 
stamp  are  held  by  most  of  the  courts  which 
have  considered  the  question  (not  including 
that  of  Iowa,  however)  to  relate  to  federal 
and  not  to  state  procedure.  When  the  omis- 
sion to  stamp  an  instrument  was  not  fraud- 
ulent it  does  not  invalidate  the  instrument^ 
and  may  be  remedied  at  any  time,  even  after 
an  action  has  been  brought  3  B.  O.  L.  923, 
924;  8  C.  J.  112,  118.  It  is  not  suggested 
that  the  failure  to  attach  stamps  to  the 
notes  at  the  time  of  their  execution  was  due 
to  a   puri>08e   to  defraud  the  government 
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Such  suggestion  conld  hardly  be  made  In 
behalf  of  the  defendants,  since  the  primary 
duty  in  that  respect  rested  upon  them.  No 
question  on  this  or  any  other  phase  of  the 
stamp  matter  was  submitted  to  the  jury,  nor 
does  it  api)ear  that  the  attention  of  the  trial 
court  was  in  any  way  directed  to  it 

[2]  2.  That  the  notes  as  a  physical  fact 
came  into  the  hands  of  the  plaintiff  on  No- 
vember 1  and  10,  1017,  and  that  a  certificate 
of  deposit,  a  cashier's  check,  and  a  draft 
which  were  returned  to  the  bank  as  paid 
were  then  Issued  In  exchange  for  them,  does 
not  admit  of  substantial  doubt  The  records 
of  the  bank  demonstrate  that  at  least  the 
forms  of  a  purchase  for  value  were  gone 
through  with  at  that  time.  If  the  plaintiff 
were  not  a  pnrdiaser  before  maturity  in 
good  faith  and  for  value,  this  could  only 
have  been  because  the  steps  taken  were  only 
colorable — were  a  mere  sham,  although  reg- 
ular OB  their  face — and  tills  hypothesis  we 
regard  as  negatived  by  the  finding  that  the 
plaintiff  did  not  purchase  the  notes  in  bad 
faitlu  If  the  plaintiff  caused  records  to  be 
made  showing  it  to  have  been  a  purchaser 
before  maturity  and  for  value,  when  the  fact 
was  otherwise — if  for  instance  It  was  merely 
acting  in  belialf  of  the  Traders'  State  Bank 
of  Salina,  from  which  it  acquired  them,  re- 
ceiving them  to  hold  for  the  benefit  of  that 
bank — it  necessarily  had  knowledge  of  snch 
facts  that  Its  action  in  taking  the  notes 
amounted  to  bad  talth  aa  the  term  is  used 
in  the  sUtute.  Gen.  Stat  1915,  t  6S83;  Uni- 
form Negotiable  Instmments  Act,  |  66. 

Whether  the  special  findings  require  the 
conclusion  that  the  plaintiff  was  a  holder  of 
the  notes  in  due  course  with  respect  also  to 
the  defense  of  illegality  in  the  violation  of 
the  blue  sky  law  is  more  debatable,  because 
it  might  be  argued  that  while  the  Jury  were 
of  the  opinion  that  the  plaintiff  did  not  have 
actual  notice  or  knowledge  that  the  notes  were 
obtained  by  fraud,  they  may  have  thought  it 
did  have  actual  notice  or  knowledge  of  the 
violation  of  the  blue  sky  statute.  This  seems 
hardly  possible  as  a  practical  matter,  and  we 
think  it  irreconcilable  with  the  finding  tliat 
the  bank  did  not  purchase  the  notes  in  bad 
faith.  Fraud  or  illegality  in  the  inception  of 
a  note  makes  the  payee's  title  defective  (Gen. 
Stat  1016, 1 6582;  T7niform  Negotiable  Instru- 
ments Act,  f  55),  and  throws  upon  the  holder 
the  burden  of  proving  its  acquisition  in  due 
course  (Gen.  Stat  1916,  |  6586;  Uniform 
Negotiable  Instruments  Act  I  60).  This  the 
plaintiff  could  meet  in  tiie  present  case  by 
showing  both  that  it  had  no  actual  knowl- 
edge of  an  infirmity  in  the  Instrument  or  de- 
fect in  the  title,  and  that  it  had  no  knowl- 
edge of  snch  facts  that  its  action  in  taking  it 
amounted  to  bad  faith.  Gen.  SUt  1915,  | 
6583;  Uniform  Negotiable  Instruments  Act  i 
66.     One  is  not  a  holder  in  due  course  if 


he  takes  the  note  (1)  with  actual  knowledge 
of  facts  constituting  a  defeaise,  or  (2)  with 
knowledge  of  such  facts  that  his  taking  it 
was  in  bad  faith.  The  absence  of  bad  faith 
implies  a  want  of  knowledge  of  even  such 
suspicious  circumstances  as  would  Charge 
him  with  constructive  notice  of  the  exist- 
ence of  a  defense,  and  as  the  greater  in- 
cludes the  less  It  must  also  and  more  strong- 
ly imply  a  want  of  that  fuller  information 
which  is  characterized  as  actual  knowledge. 
We  conclude  that  the  Jury's  finding  that  tbe 
plaintiff  did  not  purchase  the  notes  in  bad 
faith,  in  view  of  the  matters  already  sug- 
gested, amounts  to  a  decision  that  it  was  a 
holder  in  due  course,  and  therefore  neither 
the  fraud  nor  illegality  in  the  inception  of 
the  notes  constituted  a  defense  against  it 

The  Judgment  is  reversed,  and  tbe  cause 
is  remanded,  with  directions  to  raider  Judg- 
ment for  the  plaintiff. 

All  the  Justices  concurring. 


(Ill  Kan.  360) 
STATE  V.  RAY.     (Ne.  23907.)* 
(Snpreme  Court  of  Kansas.     Hay  6*  1922.) 

(Sylldbtu  It  th«  Court.) 

1.  Criminal  law  «=>997— Parties  praeeat  whMi 
confMslon  was  prepared  aad  signed,  or  when 
plea  of  guilty  was  entered,  held  compateat  to 
negatlva  statements  In  affidavit  for  writ  of 
coram  nobis. 

In  a  proceeding  coram  nobis  bron^t  by 
one  who  had  been  sentenced  to  Imprisonment 
for  life  on  the  charge  of  murder  in  the  first 
degree,  it  was  claimed  that  be  had  been  induced 
to  aign  a  written  confession  and  entec  a  plea 
of  gnilty  by  reason  of  beatings  administered 
to  him  at  the  hands  of  police  officers  and  by 
threats  inducing  him  to  fear  mob  violence. 
Held,  that  the  testimony  of  the  district  judge 
or  of  any  person  who  was  present  at  the  time 
tbe  confession  was  prepared  and  signed  or 
when  the  plea  of  gnilty  was  entered  was  com- 
petent to  negative  the  statements  in  the  affi- 
davit for  the  writ 

2.  Criminal  law  «=>997  — On  applloatloa  for 
writ  of  coram  nobis.  It  Is  net  error  to  admit 
petitioner's  statement  at  time  of  arrest, 
where  Inconsistent  with  his  affidavit 

It  was  not  error  to  admit  in  evidence  state- 
ments made  by  the  petitioner  at  the  time  of 
his  arrest  which  were  inconsistent  with  state- 
ments made  in  his  affidavit  for  the  writ 

3.  Criminal  law  «s»e97— Instruction  that  bur- 
den was  on  petitioner  for  writ  coram  nobis, 
and  that  If  Jury  fonnd  plea  of  gality  was  vol- 
untarily made  there  was  no  error  in  convic- 
tion, hold  proper. 

Instructions  charging  that  the  evidence  re- 
garding the  question  of  his  guilt  or  innocence 
of  the  crime  charged  had  been  admitted  only 
in  so  far  as  it  related  to  the  issues  in  this 
proceeding,   and  conld   not  be   considered   by 
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the  jury  for  any  other  parpose,  tbat  the  bur- 
den of  proof  waa  upon  the  petitioner,  and  that 
if  the  jary  found  from  the  evidence  that  the 
plea  of  guilty  was  freely  and  voluntarily  made 
because  of  the  fact  of  appellant's  guilt,  and 
not  because  of  undue  influence,  duress,  assaults, 
or  threats,  then  the  proceeding  before  the  dis- 
trict court  at  the  time  the  petitioner  waa  sen- 
tenced was  correct  and  orderly,  are  held  prop- 
er instmctions. 

4.  Criminal  law  €=>997— Instnictloa  that  Irar^ 
den  of  ivoof  rested  upon  petitioner  for  writ 
of  errtM-  ooram  nobis  held  proper. 

Instructions  to  the  effect  that  on  the  face 
of  the  record  the  proceedings  were  regular,  and 
that  the  burden  of  proof  rested  upon  the  peti- 
tioner, held  proper. 

5.  Crimlui  law  ^=3997— On  pMltlon  for  ooram 
mkis  aftor  oonviotloli  of  murder,  Instruo- 
tton  that  petitioner  was  a  oompotent  witness, 
b«t  Jury  might  oonsidor  Ms  Intorest,  held  not 
prejutflolal. 

An  instruction  that  the  appellant  was  a 
competent  witness  and  the  jury  must  consider 
Us  testimony,  but  could  take  into  considera- 
tion, as  affecting  his  credibility,  his  interest  in 
the  result  of  the  proceeding,  is  held  not  to  have 
been  prejndiciaL 

Appeal  from  District  Court,  Sedgwick 
County. 

Oral  A.  Ray  pleaded  guilty  to  murder  and 
was  sentenced  to  the  penitentiary  for  life, 
and,  after  having  been  confined  for  three 
years,  he  filed  In  the  District  Court  a  motion 
for  writ  of  coram  nobis  which  is  In  the  na- 
ture of  a  dvll  action,  alleging  that  his  con- 
taskm  was  extorted  by  beatings  administer- 
ed to  btan  at  the  hands  of  the  officers.  The 
Jury's  TO'dlct  was  against  the  defendant,  and 
In  faror  of  the  State,  his  motion  for  new  trial 
overruled,  and  he  appeals.    Affirmed. 

Walter  L.  Bnllock,  of  Dodge  City,  and  Geo. 
Jeffery  and  Chas.  B.  Hudson,  both  of  Wt- 
diita,  for  appellant 

Richard  J.  Hopklna,  Atty.  Gen.,  and  I.  N. 
^nillains,  J.  A.  C<«ly,  and  S.  L.  Foulston,  all 
«f  Wlcblta,  for  the  State. 

POBTKR,  X  The  proceeding  Is  brought 
nnder  the  writ  of  coram  nobis  which  is  In 
the  nature  of  a  dvll  action. 

The  aiqiellant,  on  the  23d  day  of  May,  1918, 
pleaded  guilty  In  the  district  court  of  Sedg- 
wick county  to  the  murder  of  Clarence  Le 
Clerc,  and  was  sentenced  to  Impriscmment  In 
the  state  penitentiary  for  life. 

On  May  18tb,  the  body  of  Clarence  Le 
Clerc,  with  three  bullet  holes  In  It,  was  found 
In  an  orchard  a  few  miles  from  Wichita, 
nte  automobile  which  he  had  been  driving 
was  gone,  and  the  next  day  the  appellant 
waa  found  at  Pratt  In  possession  of  the  car, 
which  had  been  repainted.  The  appellant 
was  brought  to  Wichita,  and  on  the  21st  of 


May  signed  a  confession,  in  substance  as  fol- 
lows: He  came  to  Wichita  May  17th,  from 
Oklahoma  on  his  way  to  his  home  at  Ford, 
Kan.  He  stayed  In  Wlchit«  that  night,  and 
the  next  morning  went  to  the  garage  of  the 
Herman  Mot(H:  Car  Company  and  asked  If 
they  had  any  used  cars  for  sale;  talked  to 
a  man  who  took  him  In  an  automobile  and 
demonstrated  It;  finally  began  to  talk  about 
a  Jackson  "8"  whldi  was  painted  blue.  The 
man.  said,  "Get  In,  and  we  will  take  a  ride." 
After  driving  around,  they  came  back  to  the 
garage,  and  aiqpellant  said  he  could  not  buy 
such  a  car,  but  might  trade  some  oil  stock 
on  It,  and  the  salesman  said,  "Get  In,  and 
let  us  ride  some  more,  and  we  can  talk 
about  It"  When  they  reached  the  Thomas 
orchard,  appellant  pointed  a  revolver  at  Le 
Clerc,  told  blm  to  stop  the  car  and  to  get 
out;  held  the  gun  on  him  all  the  time.  When 
they  got  Into  the  orchard,  appellant  shot 
him  three  times,  twice  In  the  back  and  once 
in  the  head.  Before  the  shooting,  Le  Clerc 
told  him  If  he  wanted  the  car  to  take  It  and 
go  with  It  but  not  to  kiU  him.  After  klU- 
Ing  Le  Clerc,  he  got  Into  the  car  and  drove 
back  to  Wichita,  got  gasoline,  bought  a  quart 
of  green  paint  and  a  brush,  drove  out  Into 
the  country,  );)ainted  the  automobile,  then 
drove  west,  and  later  was  arrested  at  Pratt 
The  confession  was  signed  and  sworn  to  be- 
fore a  notary  public.  After  having  been  con- 
fined in  the  state  penitentiary  for  three 
years,  he  filed  in  the  district  court  a  motion 
for  the  writ  of  coram  nobis,  supported  by 
an  affidavit  alleging  that  he  made  the  con- 
fession and  entered  the  plea  of  guilty  by  rea- 
son of  beatings  administered  to  him  at  the 
hands  of  officers  and  through  fear  of  mob 
violence. 

The  issue  raised  by  the  writ  was  tried  by 
a  jury,  resulting  in  a  verdict  against  the  ap- 
pellant and  In  favor  of  the  state.  His  mo- 
tion for  a  new  trial  was  overruled,  and  he 
has  brought  the  case  here  for  review,  alleg- 
ing errors  In  the  admission  of  testimony  and 
In  the  InstructicHis  to  the  jury. 

On  the  trial  of  this  proceeding  the  appel- 
lant testified  that,  after  he  had  been  placed 
in  jail,  the  chief  of  police  asked  him  to  ctm- 
fess.  His  Bertillon  measurement  was  tak- 
en, and  he  was  photographed  and  then  tak- 
en to  the  undertaker's  room  where  the  body 
of  Le  Clerc  was.  While  viewing  It  the  chief 
said:  "Ton  are  a  brute.  Yon  are  not  hu- 
man." He  was  taken  to  the  Thomas  orchard 
with  two  carloads  of  officers.  An  officer 
swore  at  him,  and  said,  "You  know  you  done 
this,  and  I  ought  to  knock  your  brains  out 
right  here."  He  was  taken  back  to  the  city 
jaU.  On  Monday  night  two  men  came  in; 
they  wanted  a  confession ;  they  said  to  him, 
"You  just  as  well  confess  to  this,  and  save 
trouble."    He  told  them  he  had  nothing  to 
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confess,  and  they  "cussed"  him  and  said  U 
he  did  not  they  would  beat  his  brains  out, 
and  they  struck  him  with  a  black-jack  and 
knocked  him  back  on  the  bed.  "Afterwards 
they  came  back.  This  big  fellow,  he  says, 
'Xou  have  got  to  ccmfess  to  this,'  and  mashed 
me  over  the  head  and  knocked  me  to  the 
floor,  put  his  heel  on  my  neck ;  slipped  down 
off  my  skull  on  my  neck,  mashed  my  face 
into  the  gravel,  skinned  my  face  up;  also 
cut  a  place  on  each  side  of  my  neck  with  his 
he^  and  hit  me  In  the  sides  when  I  hollered." 
After  they  had  kicked  him  to  keep  him  from 
"hollering,"  they  picked  him  up  and  laid  him 
on  the  bed,  and  told  him  If  he  would  confess 
and  come  right  down  there  they  would  see 
he  got  out  In  a  few  minutes.  He  thought 
they  were  telling  the  truth,  and  that  was  the 
reason  be  made  the  confession.  Aft^  prom- 
ising to  sign  a  confession,  he  was  not  further 
molested.  The  next  morning  he  was  taken 
before  the  chief,  who  said  to  lilm : 

"  Ifow  I  am  going  to  give  you  all  the  chance 
in  the  world,  but,'  he  says,  'You  know  you  done 
this.'  I  told  him  that  I  didn't  know  that  I  had 
done  it;  positiye  that  I  didn't  do  It,  but  I 
said:  'I  have  got  to  confess,  I  guess,  you  peo- 
ple are  going  to  kill  me  If  I  don't.' " 

His  father-in-law  teetifled  that  on  the  23d 
day  of  May  he  came  to  Wichita  .with  his 
daughter,  wife  of  the  appellant,  and  witness 
said  to  the  diief  of  police: 

"  Ton  have  not  treated  ns  people  right  in  this 
case,  yon  never  let  as  know  anything  of  this 
case.'  He  says:  'I  even  treated  you  better 
than  right;  if  I  had  not  got  this  confessign^out 
of  Ray,  he  would  have  been  killed.  There  was 
a  mob.' " 

When  witness  saw  the  appellant,  he  could 
hardly  recognize  him ;  his  face  was  swollen ; 
he  could  not  talk ;  there  was  a  blow  on  his 
head,  a  cut  place ;  the  badk:  of  his  head  was 
swollen.  The  witness  did  not  learn  when  the 
trial  would  be  held.  About  one  week  later 
he  learned  that  the  appellant  had  been  sen- 
tenced. 

The  wife  and  her  brother  testified  that  ap- 
pellant's eyes  were  swollen,  that  he  had  a 
dent  on  the  right  side  of  his  head  back  tst 
the  ear,  and  that  "he  was  almost  beaten  to 
death."  Aiq;>eUant's  wife  further  testified 
that  the  chief  of  police  told  her  she  was 
lucky  to  have  a  husband  alive  and  that  If 
they  had  not  made  him  confess  they  would 
have  s«it  him  home  in  a  box;  that  a  mob 
threatened  to  hang  and  kill  him.  She  also 
said  tliat  the  reason  she  did  not  employ  a 
lawyer  at  that  time  was  because  the  appel- 
lant feared  to  have  her  do  that 

The  Judge  of  the  district  court  testified 
that,  when  the  appellant  was  arraigned  and 
asked  what  plea  he  wished  to  enter,  he  said 
that  he  wanted  to  plead  guilty.  The  Judge 
asked  him  if  he  desired  an  attorney,  and  he 
replied  something  to  this  effect,   "What  is 


the  use  of  having  an  attorney?"  Mir.  Foul- 
ston,  who  was  city  attorney  at  the  time,  tes- 
tified that  he  dictated  the  statement  as  made 
to  him  by  the  appellant  to  a  stenographer 
who  transcribed  it  on  the  typewriter. 

The  chief  of  police  denied  that  he  had  ever 
said  to  Mra  Ray  or  the  defendant  that  a 
mob  was  being  formed  or  that  Ray  had  bet- 
ter plead  guilty;  that  he  did  not  threaten 
the  family  of  the  defendant  and  did  not  in- 
flict any  punishment  on  the  defendant  and 
had  no  knowledge  of  its  being  done. 

One  of  the  police  officers  in  charge  of  the 
Jail  testified  that,  on  Sunday  afternoon  the 
officers  were  attracted  to  the  Jail  below  by 
noise  and  pounding;  that  he  went  down  to 
find  out  what  it  was,  and  found  Ray  beating 
his  head  against  his  Md  and  against  the  bars 
of  his  cell. 

The  appellant  on  his  cross-examination  was 
asked  if  It  was  not  true  that,  when  the  chief 
of  police  first  Inquired  about  the  killing,  be 
told  the  chief  he  did  not  know  anything 
about  it.    His  answer  was: 

"Yes. 

"Q.  Yon  did  know  about  it,  didn't  yonT  A. 
No." 

His  attention  wjas  then  directed  to  tils  af- 
fidavit in  this  case,  and  the  following  ques- 
tions were  asked: 

"Q.  You  did  know  aboat  it,  didn't  youT  A. 
I  did. 

"Q.  And  you  told  him  you  didn't  know  any- 
thing about  it?    A  I  told  him  I  didn't" 

The  following  portion  of  his  affidavit  was 
then  read  to  him: 

"On  the  17th  day  of  May,  1918,  I  came  from 
Arkansas  City  to  Wichita,  Kan.  On  the  train, 
coming  into  Wichita,  I  met  a  man  who  I  aft- 
erwards learned  was  R.  C.  Miller.  The  next 
morning  I  went  to  a  garage  where  secondhand 
automobiles  were  kept  for  sale  and  was  taken 
out  in  a  Jackson  car  by  a  salesman  named  C. 
Le  Olerc.  As  we  were  driving  away  from  the 
garage,  this  man  Miller  stepped  up  and  got  in 
and  rode.  We  drove  across  the  river  over  to 
the  Hoover  orchard,  where  Miller  told  Le 
Clerc  to  get  ont  of  the  car,  and  they  walked 
back  a  few  feet  in  the  orchard  where  Miller 
shot  Le  Clerc.  I  started  to  drive  away,  but 
Miller  stopped  me  and  said:  'I  don't  want  to 
hurt  yon.  I  will  give  you  a  chance  to  make 
pome  money.  I  have  wanted  this  fellow  for 
some  time,  and,  if  you  do  not  do  as  I  bid  you, 
I  will  do  the  same  to  you.' 

"Q.  Was  that  true?    A  Yes,  sir." 

The  main  contention  is  that  the  court  per- 
mitted the  original  charge  of  murder  to  be 
investigated  and  tried  out  before  tbe  Jury 
to  the  prejudice  of  the  appellant.  On  the 
other  band,  the  state  contends  that  only  so 
much  of  the  facts  were  Investigated  as  tend- 
ed to  show  that  tbe  appellant  had  told  dif- 
ferent stories  under  oath  concerning  hia 
knowledge  of  the  crime  and  his  participation 
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in  it  In  his  affidavit  in  this  case  be  had 
sworn  that  he  had  seen  a  man  named  Miller 
shoot  Le  Clerc.  The  affidavit  was  part  of  the 
application  for  the  writ,  and  It  was  competent 
to  introduce  it  in  evidence  and  to  cross-exam- 
ine the  appellant  for  the  purpose  of  showing 
Ills  inconsistent  statements. 

[1,2]  The  testimony  of  the  district  judge 
before  whom  appellant  entered  his  plea  of 
guilty  was  competent,  as  was  that  of  the  city 
attorney  who  dictated  to  the  stenographer 
the  confession  from  statements  made  by  the 
appellant.  The  testimony  of  any  person  who 
was  present  at  the  time  the  confession  was 
jnepared  and  signed  or  when  the  plea  was 
entered  was  competent  to  negative  the  state- 
ments in  appellant's  affidavit.  The  same 
thing  la  true  of  the  testimony  of  the  offi- 
cers who  arrested  appellant  at  Pratt  Th^ 
aiH>eIlant  states  in  his  affidavit  that  he  took 
the  car  from  Widiita  and  drove  to  Pratt 
nnder  compulsion  of  another  man,  who,  he 
says,  committed  the  murder.  It  was  proper 
to  show  that  when  he  was  arrested  he  stated 
that  he  bought  the  car  at  another  place  and 
had  not  been  in  Wichita  for  several  months. 

Complaint  is  made  because  the  state  was 
permitted  to  show  the  r^ularlty  of  the  pro- 
ceedings in  the  district  court  at  the  time  Ray 
was  sentenced,  and  It  is  insisted  that  an  is- 
sue was  thus  raised  which  should  have  been 
left  to  the  Jury  because  It  was  a  question 
of  fact  There  was  no  dalm  in  the  affidavit 
for  tlie  writ  that  anything  occurred  in  the 
courtroom  at  the  time  the  plea  of  guilty  was 
entered  which  was  irregular. 

[3]  We  find  nothing  substantial  in  the  ob- 
jections to  the  testimony  of  IJe  Clerc's  en- 
ployer  and  of  other  witnesses  who  told  of  the 
number  of  persons  they  saw  in  the 'car  when 
Le  Clerc  drove  away  with  it  or  when  near 
the  Thomas  orchard.  In  any  event,  none  of 
this  testimony  can  be  said  to  have  been  prej- 
ndidaL  The  court  carefully  protected  appel- 
lant's rights  and  instructed  tliat  evidence  re- 
garding the  question  of  his  guilt  or  inno- 
cence had  been  permitted  only  in  so  far  as  it 
rdated  to  the  Issues  in  this  proceeding,  and 
ooold  not  be  con^dered  by  the  Jury  for  any 
other  purpose,  and  that  the  only  purpose  of 
the  writ  was  to  restore  to  appellant  his 
ri^ts  which  existed  prior  to  the  plea  of 
guilty,  and  that  in  the  event  this  relief 
should  be  granted  him  he  would  then  be 
placed  on  trial  uix>n  the  charge  of  murder. 
The  Instructions,  after  stating  what  the  rec- 
ords of  the  court  show,  properly  charged  that 
if  the  Jury  found  from  the  evidence  that  the 
plea  of  guilty  was  freely  and  voluntarily 


made  because  of  ttie  fact  of  aroellanf s  guilt 
and  not  because  of  undue  Influence,  duress, 
assaults,  or  threats,  then  the  proceeding  be- 
fore the  district  court  on  May  23,  1918,  was 
correct  and  orderly,  and  the  defendant  was 
not  deprived  of  any  of  Ids  rights  by  the 
court 

[4]  It  is  complained  that  it  was  error  to 
instruct  that,  upon  appellant's  announcement 
of  his  desire  to  plf^ad  guilty,  the  district 
court  was  not  compelled  to  cause  a  trial  to 
be  had ;  nor  was  it  necessary  that  counsel  be 
appointed  to  defend  him.  This  was  no  more 
than  an  instruction  that  on  the  face  of  the 
record  the  proceedings  were  regular,  and  the 
court  properly  Instructed  that  the  burden  of 
proof  rested  upon  the  appellant  to  establish 
that  his  confession  and  plea  of  guilty  had 
been  obtained  by  threats  of  bodily  harm  and 
under  duisss  as  charged  in  his  affidavit. 

Complaint  is  made  of  the  following  part 
of  instruction  No.  1 : 

"It  ia  needless  to  say  that  the  Judgment  of 
a  court  cannot  be  lightly  set  aside  and  that 
antil  they  are  lawfully  set  aside  they  are  in  full 
force  and  effect  and  binding  upon  all  parties 
thereto.  No  appeal  was  taken  by  the  defend- 
ant from  the  judgment  of  said  court  and  the 
defendant  is  bonnd  by  said  judgment  of  said 
court  and  must  abide  thereby,  unless  under  the 
proceedings  had  in  this  action  which  is  now  on 
trial  it  be  determined  by  the  jury  that  said  plea 
of  guilty  was  entered  under  such  circumstanc- 
es as  to  canse  the  same  to  be  null  and  void 
and  of  no  force  and  effect  as  further  explained 
in  these  instractlons. 

"In  other  words,  the  state  relies  to  a  certain 
extent  upon  the  judgment  of  this  court  and  the 
burden  of  setting  aside  said  judgment  and  hold- 
ing the  same  for  naught  ia  this  proceeding,  is 
upon  the  said  Oral  Ray." 

This  is  dvil  proceeding,  and  we  think  the 
instruction  correctly  states  the  law. 

We  discover  nothing  in  instruction  No.  4 
which  contradicts  instructicm  No.  8,  or  which 
would,  in  our  opinion,  tend  to  confuse  the 
Jury  as  to  the  real  issues. 

[5]  The  instructions  charged  that  the  ap- 
pellant was  a  competent  witness,  and  the  Jury 
must  consider  his  testimony,  but  that  they 
could  take  into  consideration,  as  affecting 
his  credibility,  his  interest  in  the  result  of 
the  proceeding.  In  view  of  the  character  of 
the  proceeding,  we  do  not  think  It  can  be 
said  that  this  was  prejudicial,  although  it 
did  direct  particular  attention  to  the  testi- 
mony of  the  appellant 

Finding  no  error  in  the  proceedings,  the 
Judgment  is  affirmed. 

All  the  Justices  concurring. 


Digitized  by 


Google 


196 


207  PACIFIC  HHPORTER 


(Kan. 


(lU  Kan.  SS8) 

BROWN  V.  UNION  PAC.  R.  CO.    (No.  23716.) 

(Sapreme  C!ourt  of  Kansas.    May  6,  1922.) 

(Bvllalnti  ly  the  CowrtJ 

1.  Master  and  servant  «=>302(3)  —  Section 
foreman's  assault  on  boy  on  right  of  way 
held  not  actionable. 

Plaintiff,  a  boy  16  years  of  age,  was  on  de- 
fendant's right  of  way  at  the  invitation  of  and 
for  the  purpose  of  running  an  errand  for  the 
switch  tender  when  the  section  foreman  called 
him  Tile  names.  At  some  remark  of  plaintiff's 
in  reply  the  foreman  became  angry,  ran  after 
plaintiff,  caught  him,  tried  to  cholie  him,  and 
struck  him  with  a  broom  handle.  The  switch 
tender  interfered,  and  the  section  foreman  re- 
turned to  his  hand  car.  Plaintiff  said  he  was 
going  home,  and  started  to  leave,  when  the 
foreman  got  ofE  his  car,  chased  the  plaintiff 
through  the  right  of  way  fence  into  a  field, 
through  a  barbed  wire  fence  a  half  block  away, 
caught  up  with  him,  and  assaolted  him  again. 
In  an  action  to  recover  damages  from  the  rail- 
road company,  held,  that  plaintiff  was  not  a 
trespasser  on  the  right  of  way,  but  was  a  li- 
censee, and  on  the  facts  stated,  held,  further, 
that  a  demurrer  was  properly  sustained  to 
plaintiff's  evidence  because  it  is  obvious  that 
a  candid  mind  acting  normally  could  not  rea- 
sonably infer  that  the  foreman,  in  making  the 
assault  and  in  following  up  the  plaintiff  for  a 
half  block  after  he  had  left  the  right  of  way 
and  again  assaulting  him,  supposed  he  was  en- 
gaged in  an  attempt  to  discharge  any  duties 
devolving  upon  him,  or  reasonably  infer  that  he 
was  in  fact  acting  within  the  scope  of  his  em- 
ployment. Kemp  T.  Railway  Co.,  91  Kan.  477, 
138  Pac.  621,  and  cases  dted  in  that  opinion. 

2.  Pleading  ®=»I26— Answer  held  to  contain 
negative  pregnant,  but  not  one  implying  that 
foreman  In  making  attack  was  acting  within 
scope  of  his  employment. 

The  petition  alleged  that  one  Lar- 
son, whose  first  name  was  unknown,  the  sec- 
tion foreman  and  an  agent  and  employee  of 
defendant  in  charge  of  its  tracks  and  right  of 
way,  ordered  plaintiff  to  leave  the  right  of  way 
and  struck  and  beat  him,  and  that  while  plain- 
tiff was  leaving  the  place  and  tracks  the  said 
Larson,  "acting  as  the  agent,  servant  and  em- 
ployee of  defendant,  followed  after  plaintiff, 
again  willfully,  wantonly,  maliciously,  wrong- 
fully and  violently  struck,  cursed,  abused  and 
beat  plaintiff,"  etc.  The  part  of  the  answer, 
verified  under  section  110,  CW.  Code  (Oen.  St. 
1916,  {  7002).  denied  that  defendant  "had  in 
its  service  at  the  place  mentioned  •  *  *  any 
man  named  Larson,  employed  as  section  fore- 
man, agent,  servant,  or  employee."  Beld,  a 
negative  pregnant  implying  an  affirmative  state- 
ment that  defendant  did  have  in  its  employ 
a  section  foreman  at  the  time  and  place  men- 
tioned who  was  in  charge  of  defendant's  tracks 
and  right  of  way,  but  held,  further,  that  it  can- 
not be  taken  as  an  affirmative  implication  that 
the  section  foreman,  while  following  up  and 
assaulting  plaintiff,  was  acting  within  the  scope 
of  bis  employment  as  such  agent.. 


(Additional  SvUaiiu  by  Bditorial  Staff.) 

3.  Pleading   €=3i  26— "Negative    pregnant"   de- 

flned. 
A  "negative  pregnant"  involves  and  admits 
of  an  affirmative  implication,  or  at  least  an 
implication  of  some  kind  favorable  to  the  ad- 
verse party  (citing  Words  and  Phrases,  voL  6. 
p.  4739). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Negative  preg- 
nant.} 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Lee  Brown,  a  minor,  by  bis 
mother  as  next  friend,  against  the  tJnion  Pa- 
cific Railroad  Company,  a  corporation.  Judg- 
ment for  defend^t,  and  plaintiff  appeals. 
Affirmed. 

J.  H.  Brady,  T.  F.  Railsback,  and  Wm.  H. 
McHale,  Jr.,  all  of  Kansas  C^ty,  fw  appel- 
lant 

A.  L.  Berger,  of  Kansas  City,  and  R.  W. 
Blair,  T.  M.  LUlard,  and  O.  B.  XUdson,  all  of 
Topeka,  for  app^ee. 

PORTER,  J.  The  appeal  is  from  a  Judg- 
ment sustaining  a  demurrer  to  plaintifTs 
evidence.  The  petition  alleged  that  the  plain- 
tiff who  was  16  years  of  age,  was  assaulted  by 
a  section  foreman  by  the  name  of  Larson,  an 
agent  and  employee  of  defendant  in  charge  of 
its  tracks  and  right  of  way  near  Twenty-Sec- 
ond street  in  Kansas  City ;  that  the  section 
foreman  ordered  plaintiff  to  leave  the  right 
of  way  and  strucit,  cnrsed  and  abused  him 
because  he  did  not  immediately  comply,  and, 
when  he  started  to  leave,  followed  and  as- 
sanlted  him  a  second  time. 

The  answer  consisted  of  a  general  draiial,  a 
defense  that  plaintlS  was  a  trespasser,  and 
that  only  such  force  as  was  reasonably  nec- 
essary to  put  him  off  the  right  of  way  was 
used.  As  a  further  defense  it  was  denied 
under  oath  that  defendant  had  in  Its  serv- 
ice at  the  time  menticmed  any  man  named 
Larson,  employed  as  a  section  foreman,  agent, 
servant,  or  employee. 

Plaintiff  testified  that  he  Uved  with  his 
pa'^ents  a  short  distance  from  where  the  as- 
sault occurred;  that  Johnson,  the  switch 
tender,  called  him  to  come  over  there  to  do 
an  errand  for  him ;  he  had  often  run  errands 
for  the  employees  of  the  defendant  On  this 
ocaslon  he  was  standing  near  the  switch 
shanty  when  a  section  crew  came  up  on  a 
hand  car  under  Larson,  the  foreman.  He 
had  known  Larson  about  two  yiears  and  had 
seen  him  giving  orders  about  the  repair  work. 
Larson  engaged  in  a  conversation  with  the 
switch  tender,  but  spoke  of  the  plaintiff,  call- 
ing him  vile  and  unspeakable  namea  Plain- 
tiff replied: 

"I  am  no  more  of  those  names  than  you  are. 
Yon  don't  look  any  better  than  the  rest  of  them 
along  here." 


^ssFor  other  cases  lae  atmae  topic  and  KET-NUHBER  in  aU  Kay-Numb«red  Dlsaeta  and  Indexes 
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This  caused  the  foreman  to  "fly  up  in  the 
air,"  and  plaintiff  ran  away;  the  foreman 
followed  him.  caught  him,  and  tried  to  choke 
him.  Plaintiff  ran  and  picked  up  a  broom 
handle  and  tried  to  strike  the  foreman  with 
It,  bat  the  latter  took  it  and  hit  him  across 
the  back  and  shoulder.  Plaintiff  ran  to 
where  the  switch  tender  was,  who  said: 

"Ton  win  bsTe  to  qnit  figbttng  as  long  as  I 
am  tending  switches  here." 

Plaintiff  then  said  he  was  going  borne  to 
put  on  another  shirt,  as  the  one  he  had  was 
torn,  and  started  to  walk  along  the  tracks, 
whoi  the  foreman  came  towards  him,  and 
idaintlff  ran  through  the  right  of  way  fence 
into  a  field,  then  turned  east  to  Twenty-Sec- 
ond street,  where  he  had  to  go  through  a 
barbed  wire  fence,  and  the  foreman  caught 
np  with  him  about  25  feet  north  of  the  de- 
fendant's tracks  and  beat  him  severdy. 
Plaintiff  finally  broke  loose  and  started 
home.  The  foreman  went  back  to  the  right  of 
way,  got  a  piece  of  iron  about  a  foot  long, 
and  threw  it  at  the  plaintiff.  In  his  cross- 
examination  plaintiff  testified: 

"Q.  Did  yon  say  anything  to  tliis  man  Larson 
(the  foreman)  except  what  yon  told  us  now? 
A.  No.  sir. 

"Q.  Before  be  started  to  choke  yon,  bad  you 
refused  to  get  off  the  track?  A.  No,  sir;  he 
nerer  even  ordered  me  to  get  off  the  track. 

"Q.  He  just  started  Ip  without  saying  any- 
thing?   A.  Yes,  sir." 

The  theory  of  the  defense  is  predicated  up- 
on a  numb^  of  decisions  in  somewhat  sim- 
iliar  cases.  The  rule  is  stated  in  Kemp  ▼. 
Hallway  Co.,  91  Kan.  477,  138  Pac.  621: 

"An  employer  may  be  held  liable  for  the  ■■ 
wrongful  acts  of  his  employee  done  in  the ! 
■cope  of  liis  employment.  *  *  *  If  done 
lolely  to  accomplish  the  employee's  own  pur- 
pose or  derice,  although  in  an  interval  of  his 
regular  service,  the  employer  is  not  liable." 
SjL  par.  2. 

In  that  case  the  trial  court  overruled  a  de- 
murrer to  the  evidence  which  presented  the 
question  whether  upon  the  facts  the  railroad 
company  was  liable  for  the  wrongful  act  of 
its  brakeman  in  firing  &  shot  which  killed  a 
trespasser — one  of  two  young  men  who  were 
riding  from  station  to  station  oa  a  freight 
train  without  paying  fare.  They  had  gotten 
off  at  a  station  about  10  o'clock  at  night  in- 
tending to  board  the  train  again.  As  they 
stood  near  the  train,  a  brnkoman  got  a  re- 
volver from  the  baggage  car,  started  towards 
than,  and  with  an  oath  ordered  them  to  get 
"out  of  there."  The  young  men  ran  up  the 
bank  out  of  the  cut  in  which  the  train  was 
standing,  which  was  from  10  to  20  feet  from 
the  car  and  about  10  feet  high.  On  reaching 
the  top  of  the  bank,  one  of  them  shouted,  "Oo 
to  hdl '."  The  brakeman  said,  "Whafs  that?" 
climbed  up  the  bank,  ran  after  them,  and 
fired  the  fatal  shot.  The  evidence  showed 
that  it  was  the  duty  of  the  brakeman  to  keep 


trespassers,  including  those  who  attempted  to 
ride  without  paying  fare,  away  from  the 
train,  and  that  he  had  authority  to  use  force 
U  it  was  necessary.  It  was  held  In  the  opin- 
ion that,  in  order  to  fix  liability  upon  the 
employer,  it  is  not  sufficient  that  the  employ- 
ment afforded  the  opportunity  to  do  the 
wrong,  or  that  it  was  done  during  the  em- 
ployment, but  it  must  be  done  in  the  course 
or  within  the  scope  of  the  employment. 

The  opinion  distinguishes  between  acts 
done  by  the  servant  in  pursuit  of  his  own 
ends,  although  done  in  the  time  covered  by 
his  employment,  and  those  done  in  pursuance 
of  bis  duty  In  the  course  of  his  employment, 
and  Quotes  as  follows  from  1  Thompson's 
Commentaries  on  the  Law  ot  Nej^gence,  i 
526: 

"If  the  servant  step  aside  from  his  master's 
business,  for  however  short  a  time,  to  do  an 
act  not  connected  with  such  business,  the  rela- 
tion of  master  and  servant  is  for  the  time  sus- 
pended. Such,  variously  expressed,  is  the  uni- 
form doctrine  laid  down  by  all  authorities." 

Also  from  Wood's  Blaster  and  Servant  (2d 
Ed.)  {  307,  as  follows: 

"The  simple  test  is  whether  they  were  acts 
within  the  scope  of  his  employment;  not  wheth- 
er they  were  done  wtiile  prosecuting  the  mas- 
ter's business;  but  whether  they  were  done  by 
the  servant  in  furtherance  thereof,  and  were 
such  as  may  fairly  be  said  to  have  been  author- 
ized by  him." 

The  judgment  was  reversed  with  directions 
to  enter  Judgment  for  defendant  because,  as 
stated  in  the  <H>inion: 

"After  coreful  consideration  we  are  con- 
strained to  hold  that  a  candid  mind  acting  nor- 
mally could  not  reasonably  infer  from  the  facts 
presented  in  this  record  that  the  brakeman  sup- 
posed or  believed  that  these  men  fleeing  as 
they  were  away  from  the  train  just  about  to 
start  on  its  way,  intended  to  suddenly  turn  back 
and  board  it.  The  fact  that  they  were  upon 
an  embankment  of  considerable  height  and  the 
train  in  the  cut  below  between  40  and  60  feet 
distant,  and  that  their  assailant  not  only  dimb- 
ed  the  bank  but  still  pursued  and  fired  while 
they  were  in  fiight^  not  toward,  but  away  from 
the  train,  precludes  a  person  whose  mind  is 
acting  fairly  and  impartially  from  believing 
that  the  brakeman  was  acting  within  the  scope 
of  his  employment  when  he  fired  the  shot." 
91  Kan.  483,  138  Pac.  623. 

Other  cases  which  support  the  same  doc- 
trine and  which  are  reviewed  in  the  case  just 
cited  are:  Hudson  v.  M.,  K.  &  T.  By.  Co., 
16  Kan.  470;  Mlrick  v.  Suchy,  74  Kan. 
715,  87  Pac.  1141,  11  Ann.  Cas.  366 ;  Crelly  t. 
Telephone  Co.,  84  Kan.  19,  113  Pac.  386,  83 
L.  R,  A.  (N.  S.)  328. 

[1]  The  evidence  of  the  plaintiff  in  this 
case  shows  that  he  was  not  a  trespasser.  He 
was  invited  on  the  premises  by  the  switch 
tender.  He  had  been  accustomed  to  running 
errands  for  the  employees  of  the  defendant. 
As  Is  said  in  the  plalntlfTs  brief,  "going  to 
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the  store  for  them  and  getting  his  mother  to 
fix  up  lunches  for  them,  and  they  paid  blm 
for  so  doing.  On  the  very  day  of  the  assault, 
while  he  was  crossing  the  tracks  on  his  way 
home,  the  switch  tender  called  him  and  sent 
falm  on  an  errand."  The  plaintiff  was  not  a 
trespasser  (»  the  right  of  way;  be  was  at 
least  a  licensee.  The  plaintiff's  evidence 
shows  that  he  had  not  refused  to  get  off  the 
track  before  the  foreman  started  to  choke 
him.  Up  to  that  time  the  foreman  had  not 
even  ordered  h'lm  to  get  off  the  track,  but 
started  to  commit  the  assault  without  saying 
anything.  Tpon  the  doctrine  of  the  Kemp 
Case,  supra,  and  other  decisions  cited,  the  de- 
murrer was  rightly  sustained  for  the  reason 
that  it  is  obvious  that  a  candid  mind  acting 
normally  could  not  reasonably  infer  from  the 
facts  stated  in  the  plaintiff's  testimony  that 
Larson  in  making  the  assault,  and  ia  fol- 
lowing up  the  plaintiff  for  a  half  block  aft- 
er he  had  left  the  right  of  way  and  again 
assaulting  him,  supposed  or  believed  that  he 
was  engaged  In  an  attempt  to  discharge  any 
duties  devolving  upon  htm,  or  that  the  fore- 
man wag  in  fact  acting  within  the  scope  of 
his  employment  while  assaulting  the  plaintiff. 
[2]  The  plaintiff  contends  that  it  was  error 
to  sustain  the  demurrer  because  of  the  state 
of  the  pleadings;  It  Is  Insisted  that  the  aver- 
ments of  the  petition  respecting  the  author- 
ity of  the  section  foreman  must,  by  virtue  of 
section  110,  ClvU  Code  (Gen.  St  1915,  f  7002), 
be  taken  as  true  because  there  was  no  veri- 
fied denial  of  bis  authority  In  the  answer. 
The  petition  alleges : 

"One  •  •  •  Larson,  whose  first  name  is 
unknown,  the  section  foreman,  and  an  agent, 
servant,  and  employee  of  the  defendant,  in 
charge  of  the  defendant's  tracks  and  right  of 
way  at  said  point,  ordered  this  plaintiff  to  leave 
said  building  and  right  of  way,  of  the  defend- 
ant, and  struck  and  beat,"  etc. 

"While  this  plaintiff  was  thus  proceeding 
down  said  tracks,  the  said  Larson,  acting  as  the 
agent,  servant,  and  employee  of  the  defendant, 
following  after  this  plaintiff,  again  willfully, 
wantonly,  maliciously,  wrongfully,  and  violent- 
ly struck,  cursed,  beat,  and  abused  this  plain- 
tiff, striking  faim  with  a  clab  and  forcibly  eject- 
ing him  from  the  premises  of  the  defendant, 
and  inflicting  upon  him  the  following  injuries, 
to  wit" 

The  verified  denial  Is  a  restricted  one  and 
reeds: 

"For  a  third  and  further  defense  this  defend- 
ant denies  that  it  had  in  its  service  at  the  time 
and  place  mentioned  in  said  petition  any  man 
named  Larson  employed  as  section  foreman, 
agent  servant  or  employee." 

[3]  The  plaintiff  contends  that  this  is  noth- 
ing more  than  a  negative  pregnant  which  im- 
plies an  affirmative  statement  that  the  de- 
faidant  did  have  in  its  employ  a  section  fore- 
man, agent  servant  and  employee  at  the 
time  and  place  mentioned  who  was  in  charge 


of  the  defendant's  tracks  and  right  of  way, 
and  that  such  foreman,  whether  his  name 
was  Larson  or  not  "acting  as  the  agent, 
servant  and  employee  of  the  defendant,  again 
willfully,  wantonly,  malidously,  wrongfully, 
and  violently  struck,  beat,  and  abused  tbls 
plaintiff,"  etc. 

"A  negative  pregnant  involves  and  admits 
of  an  affirmative  implication,  or  at  least  an 
implication  of  some  kind  favorable  to  the  ad- 
verse party."  Words  and  Phrases,  vol.  5,  p. 
4739. 

It  may  be  conceded  that  plaintiff's  contri- 
tion is  true  to  the  extent  that  the  language 
of  the  verified  part  of  the  answer  must  be 
considered  as  an  admission  or  affirmation 
that  the  person  who  made  the  assault  Was 
an  agent,  servant  and  employee  in  charge  of 
defendant's  tracks  and  right  of  way.  We  do 
not  believe,  however,  that  it  can  be  taken  as 
an  affirmative  implication  that  the  section 
foreman,  while  following  up  and  assaulting 
plaintiff,  was  acting  within  the  scope  of  bis 
employment  as  such  agent  It  would  require 
the  most  technical  application  of  formal  rules 
of  pleading  to  give  to  the  verified  answer 
such  an  interpretation.  Besides,  the  question 
whether  the  section  foreman  in  assaulting 
the  plaintiff  was  acting  within  the  scope  of 
his  employment  was  on  the  petition  itself  a 
question  of  law;  it  was  still  a  question  of 
law  when  the  demurrer  was  interposed  to  tbe 
evidence. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  820) 
GRAVES  V.  O'BRIEN  et  at.  (No.  24075.) 
(Supreme  Conrt  of  Kansas.     May  6,  18S22.) 

(ByUabua  hv  the  Court.) 

1.  Contracts  «=399(3)— Eviitonoe  held  to  prove 
that  conveyance  and  execution  of  notes  and 
contract  was  induced  by  fraud  and  duress. 

The  plaintiff  brought  an  action  to  set  aside 
a  conveyance,  to  cancel  certain  notes  and  a 
mortgage,  also  another  agreement  upon  the 
ground  that  he  had  been  put  in  fear  and  com- 
pelled to  execute  them  under  duress  excited  by 
threats  of  prosecution  and  imprisonment  for 
an  alleged  offense,  when  in  fact  the  act  charged 
against  him  was  not  an  offense.  The  relief 
asked  was  granted,  and  it  is  held  that  the  evi- 
dence is  sufficient  to  show  the  fraud  of  the  de- 
fendants participating  in  the  transaction,  that 
duress  was  established,  and  that  the  plaintiff 
was  entitled  to  the  relief  given. 

2.  CoBtraots  ^=3268— Plaintiff,  Induced  to  con- 
vqr  and  execute  notes  and  mortgage  by  du- 
n»»,  held  not  barred  from  relief  on  grouatf 
that  parties  were  equally  at  fault. 

Held,  further  that  plaintiff  was  not  barred 
from  the  relief  asked  on  the  ground  that  the 
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parties  were  equally  at  faalt  in  the  illegal 
agreements,  nor  because  he  yielded  to  the  de- 
mands of  the  defendants. 

3.  COHtrscts  «=3g5  (5)— Duress. 

A  case  of  duress  is  made  oat  where  one 
party  is  compelled  to  make  agreements 
through  fear  of  prosecntion  and  imprisonment 
ezdted  by  the  threats  of  other  parties  to  the 
agreements. 

4.  Coatraets  ®=>266( I)— Plaintiff,  who  had  re- 
oaived  nvthlng  of  value  In  fraudulent  trans- 
action, held  not  barred  from  relief  on  ground 
that  ha  did  not  offer  to  restore  that  wMoh 
h«  had  rwMived. 

,  Under  the  circnmstances  shown  to  have  ex- 
isted the  plaintiff  conld  not  be  denied  relief  on 
the  ground  that  lie  had  not  offered  to  restore 
that  which  he  had  received  in  the  fraudulent 
transaction,  and  in  fact  nothing  of  value  had 
been  so  received. 

5.  Hnbaml  and  wife  <8=»22l— WIfa,  who  took 
ne  part  In  fraadulent  transaction,  not  a  aeo- 
•ssary  party  In  husband's  aotlon  to  compel 
reconvayance  of  land,  and  to  cancel  notes  and 
a  contract  on  account  of  duress. 

The  wife  of  the  plaintiff  was  not  a  neces- 
sary party  in  the  action  brought. 

6.  Banks  and  baaking  «=>|  12— Bank  held  re- 
sponslbto  for  fraudulent  acts  of  oasbler. 

The  notes  and  a  mortgage  were  procured  to 
be  given  through  the  active  fraud  of  its  cashier. 
As  be  was  acting  for  the  bank,  and  as  the  bank 
received  and  appropriated  the  fruits  of  the 
fraudulent  transaction,  it  is  responsible  for  the 
fraud. 

7.  Bids  and  notes  9=»525— In  aotlon  to  oanoel 
.  notes  for  fraud,  bank  holder  of  notes  held 

net  holder  In  due  course. 
Under  the  evidence  the  bank  to  which  the 
notes  and  mortgage  were  indorsed  and  transfer- 
red by  the  payee  bank  is  not  a  holder  in  dub 
coarse. 

(Additional  Sytlahu*  ly  Editorial  Staff.) 

8.  Bills  and  notes  (3=3497(5)— Transferee  of 
party  shown  to  have  procured  notes  by  fraud 
bad  burden  of  proving  itself  a  holder  la  due 
eourse. 

In  an  action  to  cancel  notes  shown  to  have 
been  fraudulently  procured  by  transferor  of 
defendant  bank,  holder  of  the  notes,  the  bank 
had  the  burden  of  proving  itself  a  holder  in  due 
coarse. 

Appeal  from  District  Court,  Clay  County. 

Action  by  John  W.  Graves  against  Harry 
O'Brien  and  others.  Judgment  for  plaintiflF, 
and  defendants  appeal.    Affirmed. 

W.  T.  Roche  and  Geo.  L.  Davis,  both  of 
Clay  Center,  and  A.  E.  Crane,  of  Topeka,  for 
appdlants. 

C.  Vincent  Jones  and  R.  G.  fililler,  botb 
of  Clay  Center,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
compel  the  reconveyance  of  certain  real  es- 


tate, the  cancellation  and  surrender  of  prom- 
issory notes,  and  of  a  mortgage  given  as 
security  for  the  notes,  and  to  cancel  an  agree- 
ment, all  executed  by  the  plaintiff  through 
the  alleged  fraud  and  duress  of  the  defend- 
ant&  Plaintiff  also  asked  that  defoidants 
be  enjoined  from  transferring  the  property 
pending  the  action,  and  that,  in  case  the 
relief  asked  could  not  be  granted,  he  recover 
the  actual  damages  sustained  through  the 
fraud  and  duress  of  the  defendants.  Judg- 
ment was  given  for  plaintiff,  and  defendants 
appeal. 

Upon  the  evidence,  about  which  there  is 
practically  no  dispute,  the  court  made  elabo- 
rate findings  of  fact  A  summary  of  the 
special  findings  and  undisputed  evidence  is 
that  John  W.  Graves  is  a  farmer  about  73 
years  of  age,  who  had  reared  a  family  of 
seven  children,  five  of  whom  are  still  living, 
and  one  of  whom  is  his  daughter,  Laura  A. 
Reid,  who  Is  tnarried  to  Frank  M.  R^d. 
Plaintiff's  first  wife  and  the  mother  of  his 
children  died  in  1908.  He  resides  on  a  farm 
near  Cliftim  in  Wastiington  county,  and  had 
transacted  all  of  his  banking  business  with 
the  Citizens'  State  Bank  of  Clifton.  Harry 
O'Brlrai  Is  the  cashier  of  that  bank,  tLni 
plaintiff  had  great  confidence  in  Urn,  and 
trusted  him  to  look  after,  not  only  his  bank- 
ing business,  but  also  to  advise  him  In  his 
personal  affairs,  and  he  had  also  entrusted 
blm  with  the  drawing  up  of  practically  all  of 
his  legal  papers.  On  February  27th,  Just 
before  going  on  a  Journey  to  Arkansas  to  be 
married,  he  had  prepared  a  deed,  purporting 
to  convey  the  legal  title  of  120  acres  of  land 
to  his  daughter  Laura,  in  which  he  reserved 
the  life  estate  in  himself,  but  he  did  not  sign 
or  acknowledge  the  instrument  at  that  time. 
On  Bilarch  2,  1918,  he  was  married  to  Allie 
Johnson,  in  Arkansas,  and  returned  with  her 
to  his  home  near  CliftCHi  on  March  4,  1918. 
She  lived  with  him  only  about  seven  we*s 
and  then  returned  to  her  former  home  in 
Arkansas,  and  since  that  time  she  and  plain- 
tiff have  not  lived  together  as  husband  and 
wife. 

Witliln  a  week  after  plaintiff  returned 
from  Arkansas  with  his  wife,  he  took  the 
deed  formerly  prepared,  conveying  the  land 
to  his  daughter,  and  signed  and  acknowledg- 
ed the  instrument  before  O'Brien,  who  was 
a  notary  public,  and  O'Brien  took  charge  of 
the  instrument  and  filed  it  for  record.  '  WIdle 
the  acknowledgment  was  dated  March  2, 
1918,  it  was  not  in  fact  made  on  that  day, 
but  was  made  after  the  return  of  plaintiff 
from  Arkansas,  and  some  time  between  the 
4th  and  11th  of  March,  1918.  The  plaintiff 
did  not  direct  the  antedating  of  the  acknowl- 
edgment, but  it  was  done  by  O'Brien  without 
the  knowledge  of  plaintiff.  This  Juggling  of 
dates  was  subsequently  used  to  terrorize  the 
plaintiff,  on  the  theory  that  the  change  of 
dates  constituted  a  crime,  and  that  plaintiff 
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could  only  avoldl  imprisonment  In  the  i>enl- 
tentlary  by  the  execution  of  the  instrumenta 
involved  in  this  action.  Plaintiff  had  a  dis- 
agreement with  Frank  M.  Reid  as  to  some 
alfalfa  and  silage  grown  on  one  of  his  farms. 
It  was  shown  and  found  that  on  February 
7,  1919,  Frank  M.  Reid  was  Indebted  to  the 
Citizens'  State  Bank  in  the  sum  of  $3,130.05, 
and  also  before  that  time  the  bank  commis- 
sioner had  ordered  the  bank  to  reduce  this 
indebtedness.  At  that  time  Reid  was  unable 
to  pay  the  indebtedness,  and  was  practically 
insolvent.  On  February  7,  1919,  O'Brien  tele- 
phoned to  Elmer  Graves,  a  son  of  plaintiff, 
to  bring  his  father  to  the  bank  to  attoid  to 
a  business  matter,  and. in  response  to  the 
call  plaintiff  and  his  son  went  to  the  bank, 
arriving  there  about  2  p.  m.  O'Brien  Invited 
them  into  a  private  room  of  the  bank,  and 
then  Informed  them  that  Frank  M.  Reid  had 
called  at  the  bank  that  morning,  and  had 
said  to  O'Brim  that  he  had  learned  of  the 
wrongful  dating  of  the  acknowledgment  on 
the  deed,  that  the  dating  back  was  a  peni- 
tentiary offense,  and  that  be  intended  to  in- 
stitute a  prosecution  against  plaintiff  and 
O'Brien  for  the  crime.  He  had  further  stat- 
ed that  he  had  already  employed  two  of  the 
best  lawyers  in  the  state  to  conduct  the 
prosecution,  and  had  arranged  with  plain- 
tiff's wife  in  Arkansas  that  she  would  send  a 
lawyer  to  co-operate  with  the  Kansas  lawyers 
in  sending  O'Brien  and  the  plaintiff  to  the 
penitentiary  unless  the  plaintiff  would  set- 
tle on  the  terms  proposed  by  Reid.  O'Brien 
professed  to  plaintiff  to  be  greately  excited 
about  the  danger  he  and  plaintiff  were  in 
on  account  of  the  purposes  and  threats  of 
Reid,  and  because  of  these  threats  and  the 
apparent  excitement  of  O'Brien  plaintiff  too 
became  agitated  and  fearful  that  be  might 
be  sent  to  the  penitentiary.  By  reason  of 
the  confidence  he  liad  in  the  honor  and  in- 
tegrity of  O'Brien  he  strongly  relied  on  his 
advice  and  Judgment,  and  when  he  told  the 
plaintiff  that  an  offense  had  been  committed, 
which  made  them  liable  to  imprisonment,  he 
believed  him,  although  plaintiff  did  not  know 
until  that  time  that  the  acknowledgment  bad 
been  dated  back,  nor  did  he  know  that  such 
an  act  was  a  violation  of  law,  and  a  peniten- 
tiary offensa  During  the  interview  an  at- 
tendant knocked  at  the  door  of  the  room, 
and,  upon  being  admitted,  informed  O'Brien 
that  Reid  was  in  the  bank  and  wished  to 
see  him.  O'Brien  told  the  attendant  to  show 
Reid  In.  When  Reid  entered  he  assumed 
an  angry  attitude,  slammed  his  hat  and  coat 
on  the  floor  of  the  room,  advanced  in  front 
of  plaintiff,  shook  his  fists  in  his  face,  and 
said,  in  substance,  that  he  was  there  for 
blood  and  a  fight  to  the  finish,  and  if  plaintiff 
did  not  settle  with  him  on  his  terms  he  would 
send  plaintiff  and  O'Brien  to  the  peniten- 
tiary. He  said  that  he  had  lawyers  employ- 
ed, and  they  would  be  there  in  a  few  hours 
U  plaintiff  did  not  make  the  proposed  settle- 


ment Because  of  the  statements  and  threats 
plaintiff  was  put  in  great  fear,  and  was  led 
to  believe  that  he  would  be  put  in  prison  if 
he  did  not  settle.  Reid  then  left  the  room, 
whereupon  O'Brien  advised  plaintiff  that 
Reid  be  brought  back  and  asdced  the  terms 
upon  which  a  settlement  could  be  made. 
O'Brien  then  left  the  room  and  soon  re- 
turned, saying  he  had  found  Reid  in  a  long 
distance  booth  of  the  telephone  office,  talk- 
ing to  s(Hne  one  in  Atchison,  and  while  he 
could  not  hear  the  conversation,  he  thought 
ttiat  he  was  talking  with  Atchison  lawyers, 
and  he  then  insisted  that  plaintiff  had 
better  settle  with  Reid.  Soon  Reid  return- 
ed to  the  conference,  and  O'Brien  then 
asked  him  to  state  his  terms  of  settlement. 
Reid  replied  that  If  plaintiff  would  accept 
his  terms  there  would  be  no  prosecution,  and 
the  terms  stated  were  that  plaintiff  should 
take  up  Reid's  Indebtedness  at  the  bank  of 
$3,130.05,  make  a  deed  ctmveying  to  Laura 
A.  Reid  the  farm  of  120  acres,  deliver  certain 
named  quantities  of  alfalfa  and  silage,  give 
him  a  lease  for  a  year  of  a  tract  of  alfalfa 
land  on  terms  that  were  named,  and  plaintiff, 
laboring  under  fear  and  duress,  and  under 
the  advice  of  O'Brien,  agreed  to  accept  Reid's 
terms.  It  was  then  too  late  to  complete  the 
papers,  as  the  conference  had  lasted  from  2 
p.  m.  until  dark  and  it  was  arranged  that 
plaintiff  should  return  the  next  morning  to 
execute  them.  When  he  returned  a  deed  to 
the  farm  that  had  been  prepared  was  signed 
and  acknowledged  before  O'Brien,  and  was 
left  with  him  for  delivery,  two  notes  were 
executed  by  plaintiff  to  the  t>ank,  one  for 
$1,630.05  and  the  other  for  $1,500,  both  pay- 
able one  year  after  date  with  interest  at  the 
rate  of  6  per  cent  payable  semiannually.  A 
mortgage  upon  a  farm  of  plaintiff  was  given 
to  secure  the  payment  of  the  notes,  but  by 
reason  of  his  excitement  and  duress,  plaintiff 
did  not  know  that  he  had  signed  the  mort- 
gage until  September  12,  1919.  Another  pa- 
per was  executed  by  him,  and  the  Raids,  call- 
ed "final  settlement  agreement"  which  recit- 
ed that  plaintiff  was  desirous  of  making  full 
and  final  settlement  with  Laura  A.  Reid  as 
to  any  estate  that  he  might  leave,  and  it  was 
stipulated  that  in  conslderatlcm  of  $3,130.06, 
paid  by  plaintiff,  the  delivery  of  2  tons  of 
alfalfa  and  12  loads  of  silage,  a  lease  on 
alfalfa  land,  Laura  A.  Rieid  released  and  re- 
linquished forever  all  claims  she  might  have 
in  plaintHTs  estate,  and  that  Frank  M.  Reid 
would  drop  all  differences  he  had  with  plain- 
tiff. All  these  papers  were  acknowledged  be- 
fore O'Brien.  At  this  time  plaintiff  did  not 
owe  either  of  the  Reids  anything,  and  he 
did  not  receive  any  consideration  from  either 
of  them  for  the  obligations  and  Instruments 
which  be  was  fraudulently  induced  to  sign. 
It  was  found  that  all  were  signed  wh«i  he 
was  unable  to  exercise  his  free  will ;  that  he 
was  in  a  state  of  terror  by  reason  of  the 
threats  that  had  been  made,  and  led  to  be- 
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Heve  tttat  he  ooald  only  escape  Imprisonment 
In  the  poiltentiary  by  settling  upon  the  terms 
proposed.  After  the  bank  got  the  notes  and 
mortgage,  and  on  September  IB,  1919,  OTBrlen 
Indorsed  and  delivered  them  to  the  Union 
State  Bank  of  Clay  Center,  which  gave  the 
Citizens'  State  Bank  a  credit  upon  Its  books 
for  93,130.05.  The  Citlz^s'  State  Bank 
never  checked  against  the  credit  thus  given 
In  the  Union  State  Bank,  and  the  latter  has 
never  paid  anything  out  of  that  fund,  but  the 
amount  still  stands  there  to  the  credit  of  the 
Citizens'  State  Bank.  Before  Indorsing  and 
delivering  the  notes  to  the  Union  State  Bank, 
O'Brien  made  an  indorsement  of  the  pay- 
ment of  six  months'  interest  on  the  notes, 
end  tills  was  done  without  any  pajonent  hav- 
ing been  made,  and  without  the  direction  or 
knowledge  of  the  plaintiff.  He  did  not  know 
that  the  interest  payment  Iiad  been  made 
or  the  amount  charged  to  his  account  until 
after  the  commoicement  of  the  action. 

The  action  was  begun  on  Sept^nber  24, 
1919,  and  summons  was  served  on  that  day 
on  the  Union  State  Bank  and  other  defend- 
ants, notifying  tb&aa  of  the  fraud  and  duress 
diarged  and  of  the  relief  demanded.  Some 
otlier  findings  were  made  by  the  court  as  to 
tbe  rental  value  of  the  land  transferred,  the 
life  exiiectancy  of  plaintiff,  and  the  value 
of  the  life  es^te  of  plaintiff  in  the  land  con- 
veyed to  his  daughter.  Plaintiff  did  not  con- 
sult with  counsel  as  to  his  rights  or  as  to 
whether  the  antedating  of  the  acknowledg- 
ment constituted  a  public  offense,  and  during 
aQ  the  intervening  tim^  he  had  labored 
under  the  belief  that  he  and  O'Brien  bad 
committed  a  public  cff&aae  and  was  under 
the  fear  and  duress  by  reason  of  the  state- 
ments and  threats  made  to  him  by  Reld  and 
O'Brien.  As  the  Reids  were  attempting  to 
sen  tbe  land  conveyed,  an  order  of  injunc- 
tion was  made,  restraining  them  from  dis- 
posing of  it  It  was  further  found  that 
the  Union  State  Bank  was  not  a  holder  in 
doe  coarse  of  the  notes  transferred  to  it, 
and  that  they  are  stiU  in  the  possession  of 
that  Imnk.  The  court  concluded  and  ad- 
judged that  within  10  days  the  Reids  should 
reconvey  tbe  land  In  question  to  plaintiff, 
that  tbe  Union  State  Bank  should  sur- 
render into  court  the  notes,  together  with 
the  mortgage,  with  a  release  of  tbe  mort- 
gage, that  the  final  settlement  agreement 
should  be  surrendered  for  cancellation,  and 
that  by  reason  of  the  fraud  and  duress  the 
notes,  mortgage,  and  agreements  should  be 
canceled.  It  was  also  adjudged  that  plain- 
tiff recover  from  the  Reids,  O'Brien,  and  the 
Citizens'  State  Bank  a  Judgment  for  $1,600, 
the  value  of  the  use  of  the  land  since  the 
deed  was  executed,  and  for  the  further  sum 
of  193.90  for  the  interest  payments  which 
had  been  charged  to  plaintiff's  account  in 
the  bank. 

[1-]  One  contention  of  the  defendants  is 
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that  the  evidence  does  not  warrant  a  re- 
covery by  the  plaintiff.  The  recital  of  the 
facts,  only  the  substance  of  which  has  been 
given,  reveals  a  cunningly  devised  plan  to 
defraud  the  unsophisticated  plaintiff  by  the 
Reids,  the  Citizens'  State  Bank,  and  its 
cashier,  O'Brien.  They  were  actuated  by 
different  motives,  and  were  seeking  to  ac- 
complish different  results,  but  used  the  same 
culpable  means  of  securing  them.  The  Reida 
sought  to  obtain  the  payment  of  a  debt  of 
Frank  M.  Reld  to  the  bank,  and  the  full  ti- 
tle, Including  a  life  estate  in  a  valuable  tract 
of  land,  as  well  as  some  other  advantages  of 
less  value.  The  Citizens'  State  Bank  and 
O'Brien  c(Mjnlved  to  secure  the  payment  of 
an  indebtedness  to  the  bank  of  FVank  M. 
Reid,  who  was  insolvoit.  The  loan  made  to 
him  by  the  bank  was  in  excess  of  the  pre- 
scribed limitation,  and  tbe  bank  commlssloo- 
er  had  brought  pressure  upon  it  to  reduce 
that  indebtedness,  and  it  undertook  to  do 
so  by  tbe  unconscionable  means  already  stat- 
ed. These  parties  seized  upon  the  circum- 
stance of  the  antedating  of  the  acknowledg- 
ment to  frighten  the  plaintiff  into  the  belief 
that  he  had  committed  a  crime  and  could 
<mly  escape  imprisonment  In  the  penltmtiary 
by  yielding  to  their  demands  for  the  c<»ivey- 
ance  of  the  land  to  Mrs.  Reld,  the  payment 
of  the  obligations  of  Mr.  Meld,  and  giving 
him  other  property  and  benefits,  and  also  to 
relieve  the  bank  from  its  embarrassment  by 
compelling  plaintiff  to  pay  an  obligation 
which  it  held  against  an  insolvent  debtor. 
It  may  be  said  that  not  many  would  baTe 
been  so  easily  lured  into  the  baited  trap  that 
was  set  for  plaintiff,  but  it  appears  that  he 
was  ignorant  of  the  law  relating  to  the  coa- 
veyance  of  real  estate,  the  acknowledgment 
of  instruments  by  an  officer,  and  the  penalty 
prescribed,  for  false  certificates  In  the  ac- 
knowledgment of  instruments  of  conveyance. 
Besides  he  had  full  confidence  in  the  Intelli- 
gence, fidelity,  and  honesty  of  O'Brien,  who 
had  been  his  trusted  advisor  in  business  mat- 
ters for  years.  When  O'Brien  advised  him 
that  the  law  had  been  violated  and  that 
both  were  subject  to  Imprisonment  for  the 
false  statement  as  to  dates  in  the  acknowl- 
edgment, he  naturally  accepted  his  state- 
ments as  true,  and  believed  that  he  was  giv- 
ing him  honest  advice.  The  pretended  ex- 
citement and  distress  of  O'Brien  because  of 
the  imminent  peril  that  both  might  be  sent 
to  the  penitentiary  if  plaintiff  did  not  ap- 
pease Reid  and  comply  with  his  demands 
were  well  calculated  to  Intimidate  plaintiff 
and  deprive  him  of  his  free  will  and  that 
state  of  mind  essential  to  the  making  of  a 
valid  contract.  The  evidence  abundantly  es- 
tablishes the  threats  of  Reid,  the  co-opera- 
tion of  O'Brien,  the  bank  and  Reid  in  the 
fraudulent  scheme,  and  it  is  worthy  of  re- 
mark that  no  one  of  these  parties  denied  the 
statements  made  by  the  plaintiff  In  his  tes- 
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tlmony,  or  offered  any  testimony  in  explana- 
tion or  exculpation  of  the  frauds  and  wrongs 
offered  In  evidence  by  the  plaintiff. 

[2]  There  is  a  contention  by  defendants 
that  the  untruthful  statements  in  the  ac- 
knowledgment was  a  public  offense,  that 
plaintiff  was  equally  guilty  with  O'Brien,  the 
bank,  and  Beld  in  concealing  the  crime 
through  the  making  of  the  Illegal  contracts, 
nnd  that,  plaintiff's  hands  not  t>elng  clean, 
he  has  no  right  to  set  aside  the  illegal  con- 
tracts, or  to  ask  the  aid  of  a  court  of  Jus- 
tice in  vacating  or  enforcing  any  of  the  il- 
legal acts.  The  contention  is  not  tenable. 
The  parties  are  not,  as  defendants  contend, 
in  pari  delicto.  The  statute  does  provide 
that  any  one  taking  an  acknowledgment,  wtio 
willfully  certifies  that  a  conveyance  was 
proved  when  no  proof  was  made,  or  certifies 
falsely  as  to  any  material  matter  contained 
in  a  certificate  of  acknowledgment,  shall  up- 
on conviction  X>e  adjudged  guilty  of  forgery 
in  the  second  degree.  Gen.  Stat  1915,  i  3500. 
O'Brien,  who  placed  the  false  statement  as 
to  dates  in  the  certificate,  may  be  liable  to 
prosecution  and  punishment  under  the  stat- 
ute, if  the  act  was  done  willfully,  but  the 
plaintiff  had  no  part  in  making  the  false 
statement,  and,  accwding  to  the  testimony 
and  findings,  had  no  knowledge  that  a  wrong 
date  had  been  placed  in  the  certificate  until 
the  time  that  he  was  terrorized  and  coerced 
into  the  execution  of  the  written  instru- 
ments. He  was  not  on  equal  footing  with 
the  defendants,  as  he  had  not  in  fact  com- 
mitted a  crirn^.  Neither  can  tlie  rule  in- 
voked that  he  should  be  denied  relief  l>ecanse 
of  the  compounding  or  concealment  of  crime. 
The  agre^nents  made  were  not  for  any  prof- 
its to  plaintiff,  but  were  extorted  from  him 
by  overcoming  his  wilL  That  which  was 
done  by  him  was  without  his  consent.  The 
agreements,  having  been  made  Without  his 
consent,  were  nullities,  and  therefore  it  may 
be  said  that  he  had  done  nothing.  The  rule 
Invoked  by  defendants  can  have  no  applica- 
tion to  the  circumstances  of  the  case,  and 
under  the  facts  proven  it  is  clearly  within 
the  power  and  duty  of  a  court  of  equity  to 
declare  the  contracts  void  and  grant  the  re- 
lief asked. 

[3]  There  is  a  further  contention  that  actu- 
al duress  was  not  shown  because  the  plain- 
tiff was  in  possession  of  his  faculties,  was  ac- 
companied by  an  adult  son,  and  was  free  to 
leave  the  bank  at  any  time  while  the  pressure 
upon  him  was  exerted.  The  threat  that  he 
would  be  arrested  and  imprisoned  and  the 
consequent  disgrace  was  sufficient  to  put  htm 
in  fear  and  lead  him  to  act  contrary  to  his 
will  and  inclination.  A  case  of  duress  is 
made  out  where  there  is  a  fear  of  prosecu- 
tion or  imprisonment,  excited  by  threats.  In 
Thompson  v.  Niggley,  63  Kan.  664,  35  Pac. 
290,  26  L.  R.  A.  803,  it  was  held: 

"Written  securities,  extorted  by  means  of 
threats  of  prosecution  for  criminal  offenses  of 


which  the  party  threatened  was  guilty  in  tact, 
but  which  were  in  no  manner  connected  with 
the  demand  for  which  compensation  was  sought, 
may  be  avoided  by  the  parties  executing  them, 
not  only  in  the  hands  of  the  original  payee,  but 
of  his  assignees  having  notice  of  the  circum- 
stances under  which  such  securities  were  tak- 
en."   Syl.  1. 

In  Williamson  v.  Ackerman,  77  Kan.  502. 
94  Pac.  807,  20  L.  R.  A.  (N.  S.)  484,  It  was 
held  that  where  a  father  was  coerced  into 
executing  a  mortgage  to  secure  the  payment 
of  the  defalcation  of  his  son  by  reason  of  the 
threats  and  prosecution  of  the  son  for  em- 
bezzlement, which  amounted  to  duress.  It 
would  avoid  the  mortgage.  It  was  held  that 
the  test  in  determining  whether  there  was 
duress  was  not  so  much  the  means  by  whidi 
the  father  was  compelled  to  execute  the  mort- 
gage as  It  was  the  state  of  mind  Induced  by 
the  means  employed,  the  fear  which  made  it 
impossible  for  him  to  exercise  his  own  free 
will.  It  was  further  held  that  if  the  threats 
deprived  the  father  of  his  free  will,  the  ac- 
tual guilt  or  innocence  of  the  son  upon  the 
criminal  charge  was  not  a  material  question 
in  determining  whether  there  was  duress. 

[41  There  is  nothing  substantial  in  the  con- 
tention that  plaintiff  did  not  restore,  or  offer 
to  restore,  that  which  he  had  received  In  the 
transaction.  He  had  nothing  of  consequence 
to  restore.  It  was  a  one-sided  transaction 
in  which  all  the  benefits  went  to  the  defend- 
ants. The  plaintiff  did  receive  the  final  set- 
tlement agreement,  whIdi,  as  we  have  eeea. 
Is  a  void  instrnment.  Those  who  prepared  it 
evidently  bad  some  mls^vings  as  to  the  ade- 
quacy of  the  consideration,  for  the  deeds, 
notes,  and  mortgage,  and  compelled  the  plain- 
tiff  to  sign  this  agreement,  redtlng  as  a  con- 
sideration that  Laura  A.  Reld  had  agreed  to 
relinquish  all  her  rights  in  the  estate  of  the 
plaintiff.  She  had  no  claims  against  htm. 
and  no  mention  was  made  of  the  surrender 
of  rights  of  inheritance.  There  was  no  pur- 
pose to  subserve  in  tendering  back  the  agree- 
ment, as  the  plaintiff  had  brought  it  into 
court,  and  had  asked  to  have  Its  validity  de- 
termined. 

[5]  Nor  is  there  any  good  ground  for  the 
complaint  that  Allle  Johnson,  to  whom  plain- 
tiff had  been  married,  was  not  made  a  party. 
She  had  taken  no  part  in  the  transactltm, 
and  was  not  concerned  with  the  question  of 
fraud  in  litigation  nor  with  the  relief  asked. 
She  was  in  no  sense  a  necessary  party. 

[S]  It  is  further  argued  that  the  Cltisens' 
State  Bank  should  not  be  held  responsible 
for  the  fraud  perpetrated  by  the  cashier.  He 
acted  for  the  bank,  and  it  did  not  disavow 
bis  act  in  either  pleading  or  evidence,  but 
took  the  fruits  of  the  fraud,  and  is  still  in- 
sisting that  it  is  entitled  to  them.  It  was 
sufficiently  shown  that  O'Brien  was  acting 
for  that  institution,  and  that  the  bank  co- 
operated with  Reids  and  O'Brien  in  the  ex- 
tortion. 
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[I,  I]  It  la  furtiier  argned  tbat  tbe  Union 
State  Bank  is  a  bolder  in  doe  course.  When 
the  transfer  was  made  a  credit  was  given  tlie 
Citizens'  State  Bank,  bat  no  checks  were  ever 
drawn  by  It,  and  it  was  the  manifest  inten- 
tion that  none  should  be  drawn.  The  notes 
and  mortgage,  as  well  as  tbe  money  repre- 
soited  by  them,  were  still  In  the  hands  of 
the  Union  State  Bank  when  the  action  was 
begun  and  the  frapd  in  the  transaction  had 
been  folly  revealed.  When  it  was  shown 
that  tbe  notes  had  l>een  fraudulently  pro- 
cured, and  that  the  title  of  the  Citizens' 
State  Bank  that  negotiated  tbe  notes  was  de- 
fective, the  burden  was  shi£(ed  to  the  Union 
State  Bank  to  prove  that  it  was  the  holder 
in  due  course.  This  burden  was  not  met  by 
tbe  Union  State  Bank.  We  tUnk  the  court 
was  warranted  in  finding  from  tbe  evidence 
that  the  bank  was  not  a  holder  in  due  course. 
Ireland  ▼.  Shore,  81  Kan.  326,  137  Fac.  926; 
Bank  t.  Bank,  100  Kan.  194,  164  Pac.  137. 

Some  other  exceptions  are  mentioned  by 
defendants,  but  we  find  nothing  in  them  that 
is  material,  or  wblch  requires  special  com- 
ment. The  Judgmoit  rendered  was  within 
the  power  of  the  trial  court,  was  well  sup- 
ported by  tbe  evidence,  and  its  judgment  is 
affirmed. 

AU  tbe  Justices  concurring. 


(Ul  Ku.  2C7) 

KASPER  V.  KANSAS  CITY,  L.  &  W.  RY.  CO. 

(No.  23718.)* 

(Supreme   OovLti  of  Kansas.     May  0,  1922.) 

(Byllabut  hy  tht  Court.) 

1.  Commerce  «=>27(l)  —  Interurbas  railway 
bald  not  engaged  In  "Interstate  eommaroe" 
within  fedaral  Safety  Appliance  Act. 

An  Intemrban  railway  company  which  con- 
fines its  business  to  transportation  of  passen- 
gers and  goods  from  place  to  place  within 
tbe  state,  but  which  rents  its  cars  and  trans- 
fers its  employes  to  the  service  of  a  street 
railway  company  for  street  car  traffic  in  Kan- 
sas (Tity,  Kan.,  and  Kansas  City,  Mo.,  located 
contignonsly  on  opposite  sides  of  the  Kansas- 
Missonri  state  line,  is  not  engaged  in  the  sort 
of  "interstate  commerce"  which  is  governed  by 
tbe  federal  Safety  Appliance  Act  (U.  S.  Comp. 
St  {  8606  et  seq.). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
itate  Commerce.] 

2.  Master  and  servant  «=>250— Whether  action 
I*  under  federal  or  state  law,  substantially 
similar,  immaterial. 

In  an  action  for  damages  to  an  injured  em- 
ploys against  an  intenirban  railway  company 
vliicb  confines  its  business  to  intrastate  traf- 
fic^ except  as  that  traffic  may  be  altered  or 
qimlified  by  the  loan  of  its  cars  and  employes 
to  another  company  for  street  railway  service 


operated  across  a  state  line,  it  Is  immaterial 
whether  snch  action  be  brought  nnder  the 
state  law  or  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  S§  8657-8666),  where 
the  state  and  federal  acts  are  substantially  sim- 
ilar in  test  and  effect,  following  Kansas  (3ity 
W.  R.  Co.  V.  McAdow,  240  U.  S.  61.  36  Sup. 
Ct  252,  60  L.  Ed.  520. 

3.  Master    and    servant   ®=388( I)— Employe's 
transfer  to  other  employer  dependent  on  am- 
ployt's  knowledge  of  transfer. 
Where   tbe   services  of   an  employe   have 
been   transferred   by    his   master   to   another 
master,    the    question    whether    the    employe 
should  look  to  his  own  msster  or  to  his  spe- 
cial master  for  compensation  or  damages  for 
injuries    depends    upon    whether    or    not    the 
employe  knew  or  should  have  known  that  liis 
services  were  thus  transferred,  following  King 
V.  Atchison,  T.  &  &  F.  B.  Co.,  108  EUn.  373, 
196  Pac.  622. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Joseph  G.  Kasper  against  the 
JCansas  City,  I/eavenworth  &  Western  Rail- 
way County.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

McCabe  Moore  and  Warner,  Dean,  Lang- 
worthy,  Thomson  &  Borders,  all  of  Kansas 
City,  Mo.,  for  appellant. 

Herrod  &  Roberts,  of  Kansas  City,  Kan., 
for  appdlee. 

DAWSON,  J.  This  was  an  action  by  a  mo- 
torman  ag^ainst  an  intemrban  railway  com- 
IMUiy  for  Injuries  sustained  because  of  an  al- 
leged defective  brake  equipment  on  the  de- 
fendanf a  car  operated  by  i^lntiff.  The  ac- 
tion was  brought  under  the  federal  Safety 
Appliance  Act  (U.  S.  Comp.  St  f  8605  et  seq.) 
and  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  i!  8657-8665);  and  it 
is  defendant's  contention  that  the  defendant 
was  not  engaged  in  interstate  commerce,  and 
consequently  tbat  neither  of  these  acts  had 
anything  to  do  with  the  rights  and  liabilities 
of  the  litigants  in  the  matter  in  controversy. 

Tbe  defendant  is  a  Kansas  corporation 
having  a  line  of  electrically  operated  rail- 
way from  Tt  Leavenworth,  Kan.,  to  Kansas 
City,  Kan.  It  does  not  profess  nor  hold  It- 
self out  to  do  an  Interstate  business.  It  sells 
tickets  only  from  station  to  station  in  Kan- 
sas. By  a  contract  with  a  street  railway 
company  doing  business  In  Kansas  City, 
Kan.,  and  Kansas  CSlty,  Mo.,  there  is  an  ar- 
rangement whereby  the  defendant's  intemr- 
ban cars,  at  the  end  of  each  run  on  the  de- 
fendant's railway  from  Ft.  Leavenworth  to 
Kansas  City,  Kan.,  l>ecome  street  cars  for 
street  car  traffic  to  the  center  of  Kansas 
City,  Mo.,  and  return,  and  such  cars  then  re- 
sume their  intemrban  service  between  Kan- 
sas City  and  Ft  Leavenworth.  Under  this 
arrangement  when  the  Intemrban  cars  are 
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performing  this  street  railway  service,  street 
car  fares  are  charged  and  collected  as  In 
ordinary  street  cars,  and  the  earnings  for 
street  railway  service  are  divided  between 
the  street  railway  company  and  the  defend- 
ant company  according  to  an  agreement  be- 
tween them.  In  this  street  railway  service, 
also,  the  motorman  and  conductor  of  the  In- 
terurban  company  who  make  the  run  to  and 
from  Leavenworth  continue  In  charge  of  the 
car,  as  employes  of  the  street  railway  com- 
pany, to  and  from  Kansas  City,  Ma  They 
receive  their  instructions  from  the  latter 
company,  and  this  feature  of  the  traffic  Is 
governed  to  some  extent  by  city  ordinances. 

The  accident  which  led  to  plaintiff's  injury 
occurred  on  the  Intercity  viaduct  on  the 
street  .railway  tracks.  PlalntifT  says  the  air 
brake  egalpment  was  defective,  that  It  would 
not  pump  air,  and  that  It  failed  to  maintain 
pressure,  and  that  this  defect  caused  his  car 
to  collide  with  one  in  front  of  it  and  Injured 
him.  The  defendant  offered  evidence  tend- 
ing to  show  that  the  plaintifT's  Injury  was 
caused  solely  by  his  own  negUgence  or  that 
he  was  guilty  of  contributory  negligence*, 
which  would  have  barred  or  minimized  a  re- 
covery If  the  Jury  gave  It  credence;  but  the 
trial  court  held  that  the  federal  Safety  Ap- 
pliance Act  governed  the  traffic,  and  that  a 
violation  of  that  act  barred  the  defense  of 
contributory  n^ligence  otherwise  available 
under  the  federal  ESnployers'  liiabllity  Act. 
Spokane  &  I.  B.  B.  Ck>.  v.  CampbeU,  241  U. 
S.  497,  36  Sup.  Ct.  683,  flO  I/i  Ed.  1125. 

[1]  We  do  not  think  the  federal  Safety  Ap- 
pliance Act  had  anything  to  do  with  this 
case.  The  defendant  was  not  doing  an  in- 
terstate business — at  least,  not  the  sort  of 
interstate  business  governed  by  that  act. 
The  pertinent  provision  of  the  federal  Safety 
Appliance  statute  reads: 

•'  *  *  *  The  provisions  and  requirements 
[of  the  acts  of  March  2,  1893,  and  April  1, 
1806]  •  *  *  shall  be  held  to  apply  to  aU 
•  •  •  cars.  •  •  •  engaged  In  interstate 
commerce  •  •  •  excepthig  those  •  •  • 
which  are  used  upon  street  railways."  Act' 
of  March  2,  1908,  32  Stat.  943  (section  8613, 
U.  8.  Comp.  Stat). 

The  case  of  Spokane  ft  I.  E.  B.  Co.  v.  XT. 
S.,  241  U.  S.  344,  36  Sup.  Ct  668,  60  I*  Ed. 
1037,  is  cited  and  relied  on  to  sustain  the 
ruling  of  the  trial  court  In  that  case  an 
Interurban  railway  company  doing  an  inter- 
state business  between  Spokane,  Wash.,  and 
Coeur  d'Alene,  Idaho,  was  prosecuted  for  non- 
compliance with  the  federal  Safety  Appli- 
ance Act.  It  claimed  that  Its  transportation 
business  was  exempt  from  the  regulations  of 
the  act  by  the  terms  of  the  exception  relat- 
ing to  street  railways,  because,  in  addition 
to  Its  Interstate  business,  its  cars  were  "used 
on  street  railways."  The  Suprone  Court 
disapproved  that  contentl<m.  We  think  the 
case  is  not  in  point,  or,  rather,. that  It  Is 


helpful  in  reaching  an  opposite  conduaion 
in  the  case  at  bar.  The  Spokane  company 
was  undeniably  and  prindpally  engaged  in 
interstate  commerce,  and  It  was  not  reeved 
from  the  control  of  the  federal  Safety  Ap- 
pliance Act  merely  because  its  cars  were  al-  ' 
so  used  on  a  street  railway.  But  here,  con- 
versely, the  defoidant  was  exclusively  oi- 
gaged  in  Intrastate  commerce,  except  pos- 
sibly where  its  cars  were  used  in  street  rail- 
way service,  and  consequently  its  transporta- 
tion business  was  not  governed  by  the  fed- 
eral Safety  Appliance  Act  United  States  v. 
Oeddes,  131  Fed.  4S2,  6S  C.  C.  A.  320;  United 
States  T.  Geddes  (D.  C.)  180  Fed.  480. 

Whether  the  defendant's  business  was  in- 
terstate commerce  of  any  sort  so  as  to  sub- 
ject the  defendant  to  the  control  of  the  fed- 
eral Employers'  Liability  Act  is  a  much  clos- 
er question.  Street  railway  service  between 
Kansas  City,  Kan.,  and  the  adjacmt  town 
of  Kansas  City,  Mo.,  is,  of  course,  a  sort  of 
interstate  commerce — a  transportation  busi- 
ness across  a  state  line — bat  it  is  not  the 
sort  of  interstate  commerce  with  which  Con- 
gress ordinarily  concerns  itsdf. 

In  Omaha  &  O.  B.  Street  B.  Co.  ▼.  Inters. 
Com.  Com.,  230  U.  S.  824,  336,  83  Sup.  Ot 
800,  891,  67  L.  Ed.  1501,  1506  (48  U  R.  A. 
[N.  S.]  38S),  the  Supreme  Court  said: 

"Street  railroads,  on  the  other  hand,  are  lo- 
cal, are  laid  in  streets  as  aids  to  street  traffic, 
and  for  the  use  of  a  single  community,  even 
though  that  community  be  divided  by  state 
lines,  or  under  Cerent  munici|pal  controL 
When  these  street  railroads  carry  passengers 
across  a  state  line  they  are,  of  course,  engaged 
in  interstate  commerce,  but  not  the  commerce 
which  Congress  had  in  mind  when  legislating  in 
1887.  Street  railroads  transport  passengers 
from  street  to  street,  from  ward  to  ward,  from 
city  to  suburbs,  but  the  commerce  to  which 
Congress  referred  was  that  carried  on  by  rail- 
roads engaged  in  hauling  passengers  or  freight 
'between  states,'  'between  states  and  territo- 
ries,' 'between  the  United  States  and  foreign 
countries.* " 

In  Kansas  City  W.  B.  Co.  T.McAdow,  240 
U.  S.  51,  36  Sup.  Ct.  252.  60  L.  Ed.  520,  the 
Supreme  Court  intimated  that,  under  the 
then  existing  traffic  arrangements  between 
this  company's  predecessor  and  the  street 
railway  in  the  two  Kansas  Cities  (an  ar- 
rangement now  substantially  changed),  the 
business  of  defendant  was  regulated  by  Con- 
gress, but  did  not  find  it  necessary  to  de- 
cide the  question  positively,  for  the  obvious 
reason  that  the  federal  and  state  statutes 
were  so  similar  in  terms  and  effect  that  de- 
fendant's liability  to  its  injured  employ^  was 
the  same  whether  the  action  should  have 
been  brought  under  the  Kansas  statute  (Gen. 
Stat  1015,  i  8480  et  seq.)  or  under  the  fed- 
eral Employers'  Liability  Act  (Act  of  April 
22,  1908,  and  amendments  of  April  6,  1010. 
Comp.  Stat  {  8657  et  seq.). 

[2]  And  so  here.   It  can  lead  to  no  conoeir-' 
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able  dUterence  wbetber  the  cause  Is  tried 
under  the  state  statute  or  under  tbe  federal 
Employers'  Liability  Act,  so  long  as  It  Is  made 
dear  that  the  action  is  not  governed  by  the 
federal  Safety  Appliance  Act  Rockhold  t. 
EaUway  Co.,  97  Kan.  715,  720,  156  Pac.  775; 
Defenbaugh  v.  RaUroad  Co.,  102  Kan.  668, 
m  Pac.  647. 

[3]  In  view  of  this  conclusion,  some  mat- 
ters argued  by  counsel  need  no  discussion, 
but  one  other  point  should  be  noted.  If 
the  plaintiff  did  not  linow  of  the  renting  of 
the  defendant's  cars  to  the  street  railway 
company  and  that  his  services  were  trans- 
ferred to  the  latter  during  the  time  the  cars 
were  being  used  in  street  railway  service, 
the  plaintiff  had  a  right  to  continue  to  look 
to  the  defendant  for  his  damages  if  he  was 
entitled  thereto  (King  ▼.  Atchison,  T.  &  S. 
F.  R.  Co.,  108  Kan.  373, 195  Pac.  6?2),  other- 
wise he  should  look  to  his  i^peclal  employer 
for  the  time  being  (1  Labatt's  Master  and 
Servant  [2d  Ed.]  |  52  et  seq. ;  note  In  87  L. 
B.A.  33etseq.;  and  see,  also,  Behen  v.  Street 
Railway  Co..  85  Kan.  491,  496,  118  Pac.  73, 
Ann.  Gaa.  1918A,  828).  From  the  record 
here,  this  coort  Is  unatde  to  say  whether 
plaintlir  was  so  apprised  or  not  If  this 
cause  is  not  otherwise  determined,  this  ques- 
tion should  be  given  due  consideration  In  an- 
other trial. 

Judgmoit  reversed,  and  cause  remanded 
for  a  new  trial. 

All  the  Jnstioes  concnrrins. 
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HILL  et  aL  v.  NORTH  RIVER  INS.  CO. 
(No.  23531.) 

(ftipreme  Court  of  Kansas.    May  6,  1922.) 

/BvJiab^M  iv  ihe  Court.) 

iMsraaee  «=9425— Contract  to  protect  autofflo- 
hile  dealer  against  "theft,  robbery  or  pllfer- 
attf  keM  to  protect  against  swindler. 
Under  a  contract  of  insurance  issued  to 
protect  a  dealer  in  automobiles  against  "theft, 
robbery   or  pilferage,"  the   act  of  a  swindler 
vbo  deprived  the  Insured  of  an  automobile  by 
means  of  a  preconceived  plan  whidi  Involved 
impersonation,    misrepresentation,    and    fraud 
wu  a  species  of  "theft"  for  whidi  the  insur- 
ance company  was  liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Theft.] 

Appeal  from  District  Court  Cowley  County. 

Action  by  Emmett  H.'Hlll  and  another,  do- 
ing business  as  the  Bill-Howard  Motor  Com- 
pany, againat  the  North  River  Insurance 
Company.  Judgment  for  plaintiffs,  and  the 
defendant  appeals.    Affirmed. 

Ellis  Sink,  of  Wlnfleld,  and  0.  O.  Crow,  of 
ICansas  City,  Mo.,  for  appellant. 
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W.  L.  Cunningham,  of  Arkansas  City,  for 
appellees. 

DAWSON,  J.  The  question  in  this  case  la 
whether  the  holder  of  an  insurance  jMllcy 
"against  theft  robbery  or  pilferage"  of  his 
automobile  may  recover  on  such  policy  in  a 
case  where  be  was  deprived  of  bis  car  by  a 
preconceived  scheme  of  Impersonation,  mls- 
reinresentatlon.  and  fraud.  The  facts  were 
as  follows : 

A  reputable  mechanic  In  Arkansas  City 
named  Ben  Cole,  who  was  a  member  of  the 
Boilermakers'  Union,  employed  by  the  Santa 
F%  Railway,  and  who  had  money  in  the  bank, 
was  robbed  of  his  union  card  and  bank  check 
book  by  a  rogue  named  Montgomery,  who 
afterwards  appeared  at  the  plaintiff's  place 
of  business.  Plaintiff  was  mgaged  in  selling 
automobiles  on  easy  payments  to  Santa  F6 
workmen.  Montgomery  pretended  that  he 
was  Ben  Cole,  and  said  he  desired  to  pur- 
chase an  automobile  on  i)erlodlcal  payments. 
He  gave  his  name  as  Ben  Cole,  showed  Cole's 
union  card  and  check  book,  and  made  a  bar- 
gain to  buy  a  car  from  plaintiff  on  payments, 
$100  cash,  etc.,  and  contracted  In  writing  that 
the  ownership  of  the  car  should  remain  In 
plaintiff  and  that  the  car  would  not  be  re- 
moved from  Cowley  county  without  plaintiffs 
written  consent.  The  swindler  haggled  with 
plaintiff  until  after  banking  hours,  and  then 
proffered  a  check  for  a  hundred  dollars 
drawn  on  Cole's  bank  and  signed  in  the 
name  of  Ben  Cole.  The  plaintiff  called  the 
bank  by  telephone  and  was  assured  that  Ben 
Cole  had  an  account  with  it  and  that  Cole's 
check  was  good  for  that  sum.  I/ed  by  these 
Inducements,  plaintiff  parted  with  the  car 
and  acoepted  the  check.  The  swindler  took 
the  car,  got  his  personal  belongings  from  his 
boarding  house,  and  he  and  the  car  vanished. 

Action  on  the  insurance  policy.  Judgment 
for  plaintiff.    Defendant  appeals. 

Was  plaintiff's  loss  within  the  terms  of  the 
insurance  iwllcy?  Uur  criminal  law  defines 
steeling  and  obtaining  property  by  false  pre- 
tenses as  distinct  offenses,  although  the  pun- 
ishment for  each  is  the  same.  Gen.  Stat. 
1915,  H  8467,  3448,  3449.  It  may  weU  be 
that  In  a  prosecution  for  the  crime  natrated 
the  strict  rules  of -our  criminal  law  would  re- 
quire that  the  swindler  be  charged  with  the 
latter  offense  rather  than  the  former.  But 
it  cannot  be  said  that  the  contract  of  insur- 
ance was  drawn  to  fit  the  narrow  limitations 
of  the  Kansas  Crimea  Act-  In  the  analogous 
case  of  Grain  &  Supply  Co.  v.  Casualty  Co., 
108  Kan.  370,  195  Pac.  978,  16  A.  L.  R.  1488 
and  note,  where  the  action  was  against  a  fi- 
delity company  to  reimburse  plaintiff  "for 
sudi  loss  of  money,  securities  and  personal 
property  •  •  •  which  the  employer  shall 
have  sustained  by  reason  of  any  act  or  acts 
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constituting  larceny  ot  embezzlement,  ctnn- 
mltted  by  the  employee,"  it  was  beld  tbat 
acts  constituting  embezzlement  were  not  to 
be  construed  under  tbe  strict  rules  of  local 
criminal  law,  but  tbat — 

"The  bond  is  to  be  interpreted  in  the  light 
of  its  nature  as  a  contract  of  insuraace,  in 
view  of  its  purpose  as  such,  and  with  a  con- 
siderable degree  of  liberalitj  in  favor  of  the 
insured  and  against  tbe  insurer  by  reason  of 
its  having  framed  the  contract.  A  risk  fairly 
within  its  contemplation  is  not  to  l>e  avoided 
by  any  nice  distinction  or  artifidal  refinement  in 
the  use  of  words.  The  term  'embezzlemenf 
must  be  deemed  to  have  been  used  in  its  gen- 
eral and  popular  sense  rather  than  with  specific 
reference  to  the  precise  definition  of  the  local 
statute."  106  Kan.  882,  383,  195  Pac.  978,  880 
(16  A.  L.  R.  1488). 

Tbe  prevailing  rule  Is  tbat  any  scheme, 
whether  involving  false  pretenses  or  other 
fraudulent  tridc  or  device,  whereby  an  own- 
er of  pr<H>erty  is  swindled  out  of  it  with  tbe 
preconceived  intent  of  the  swindler  not  to 
pay  for  it.  Is  classed  as  larceny  and  Is  pun- 
ished accordingly.  Here  the  swindler  plan- 
ned to  fraudulently  get  possession  of  the 
plaintUT's  property  with  intent  to  deprive 
bim  of  it  without  Ills  ctnsent  The  swindler's 
pretense  that  be  was  Ben  Oole,  and  the  ex- 
hibition of  Cole's  union  card  and  check 
book,  his  delaying  tbe  deal  until  after  bank- 
ing hours,  etc.,  were  merely  the  means  which 
he  used  to  obtain  possession  of  tbe  car  and 
deprive  the  owner  of  it  So,  too,  the  talcing 
of  tbe  car  out  of  Cowley  county  was  a  fraud- 
ulent talcing  of  possession  with  intent  to  de- 
prive the  owner  of  it  Plaintiff  never  freely 
consented  to  sell  the  automobile  to  any  per- 
son except  the  real  Ben  Cole.  He  never  con- 
sented to  part  with  his  title  without  full  pay- 
ment He  never  consented  to  anybody's  pos- 
session of  tbe  car  except  within  tbe  limits 
of  Cowley  county. 

Under  these  circumstances,  tbe  plaintiff 
was  deprived  of  his  property  by  a  species  of 
"theft,"  and  such  an  offense  Is  generally  so 
defined. 

In  3  Bouvler  (Rawle's  3d  Ed.)  3267,  "theft" 
Is  thus  defined: 

"A  popular  term  for  larceny. 

"It  is  a  wider  term  than  larceny  and  in- 
dades  other  forms  of  wrongful  deprivation  of 
t>roperty  of  another. 

'  "Acts  constituting  embezzlement  or  swindling 
may  be  properly  so  called." 

In  26  C.  J.  657,  the  distinction  is  drawn 
between  the  closely  allied  crimes  of  obtain- 
ing property  by  false  pretenses  and  larceny, 
but  there,  supported  by  many  authorities,  it 
is  said : 

"Tbe  distinction  between  the  crimes  of  ob- 
taining by  false  pretense  and  larceny  lies  in 
the  intention  with  which  the  owner  parts  with 
the  property.  If  the  owner  in  parting  with  the 
property  intends  to  invest  the  accused  with  the 
title  as  well  as  tbe  possession,  the  latter  has 


committed  the-  crime  of  obtaining  the  proper^ 
by  false  pretense.  But  if  the  intention  of  the 
owner  is  to  invest  the  accused  with  tbe  mere 
possession  of  the  property,  and  the  latter  with 
the  requisite  intent  receives  It  and  converts  it 
to  bis  own  use.  It  is  larceny." 

Here  It  was  peitectly  plain  that  Montgom- 
ery's fraudulent  scheme  to  deprive  plaintiff 
of  the  automobile  was  preconceived.  This 
constituted  "larceny"  as  defined  In  Corpus 
Juris,  supra,  and  as  defined  in  Bouvier,  supra. 
In  State  v.  Woodruff,  47  Kan.  151,  27  Paa 
842,  27  Am.  St  Rep.  285,  the  defendant  was 
convicted  of  stealing  a  mare.  Tbe  evldraice 
showed  that  he  had  preccmcelved  the  plan  to 
deprive  the  owner  of  tbe  animal,  and  be  ef- 
fected that  object  by  going  to  tbe  owner  and 
telling  him  he  bad  the  toothache  and  wanted 
to  hire  the  beast  to  ride  to  town,  stating  that 
he  would  return  It  at  noon.  Tbe  owner  con- 
sented and  assisted  In  saddling  and  bridling 
the  mare.  The  defendant  made  away  with 
tbe  mare,  and  It  was  never  found  or  recov- 
ered.   This  court  said : 

"Where  a  person  obtains  possession  of  a 
horse  with  the  consent  of  the  owner,  by  falsely 
and  fraudulently  pretending  that  he  wants  to 
use  bim  a  short  time  for  a  temporary  par- 
pose,  and  will  return  him  to  the  owner  at  a 
specified  time,  when  in  fact  he  intends  to  and 
does  wholly  deprive  the  owner  of  the  horse  and 
appropriates  him  to  his  own  use,  there  is  such 
a  taking  and  carrying  away  as  to  eonstitate  the 
offense  of  grand  larceny."    SyL  par.  1. 

In  State  t.  Flaherty,  103  Kan.  393,  173 
Pac.  919,  the  defendants  were  convicted  ot 
grand  larceny.  The  evidence  showed  that 
they  preconceived  a  plan  to  swindle  George 
Roth  out  of  $5,350  by  inducing  him  to  bet 
that  earn  of  money  on  a  falce  horse  race.' 
The  money  was  received  by  an  associate  of 
defendants,  and  the  swindlers  pursuant  to 
their  preconceived  sdieme  converted  it  to 
their  own  use.    This  court  said: 

"It  Is  argned  tbat  tbe  statute  does  not  em- 
brace every  act  which  was  larceny  at  the  com- 
mon law,  and,  that  it  is  not  larceny  to  obtain 
possession  of  money  by  some  trick,  fraudulent 
device,  artifice,  or  means,  with  the  intention  ot 
stealing  the  same.  This  argument  is  not  good. 
17  R.  C.  L.  16,  nses  this  language: 

"  'Obtaining  money  under  the  pretense  tbat 
it  is  to  be  bet  on  a  race,  and  with  the  intent 
at  the  time  to  convert  it  to  the  bailee's  own 
use,  the  race  being  a  mere  sham  to  aid  this 
purpose,  is  larceny.' "  103  Kan.  394,  173  Pac 
920. 

In  Tredwell  v.  United  SUtes  (a  O.  A.)  266 
Fed.  350,  It  was  beld : 

"If,  at  the  time  of  lawfully  coming  Into  pos- 
session of  property  of  another,  tbe  one  to 
whom  the  property  is  intrusted  has  the  inten- 
tion of  appropriating  it  to  his  own  use,  the 
crime  thus  committed  is  larceny." 

In  Towns  v.  State,  167  Ind.  315,  78  N.  El. 
1012,  119  Am.  St  Rep.  501,  It  was  beld  tbat 
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the  solicittng  and  receipt  of  mone7>  by  de- 
fendant, at  a  clitird>,  wltb  the  Intent  to  ap- 
propriate suCb  vaoasiy  to  his  own  use,  falsely 
representing  to  the  contribntors  that  such 
money  was  to  be  used  for  a  certain  benevo- 
lent purpose,  constituted  the  felonious  ele- 
ments of  larceny. 

To  the  same  ^ect  are  State  v.  Brown  (im- 
personation with  intent  to  d^nrlTe  owner  of 
mare)  25  Iowa,  561 ;  People  v.  Morse  (false 
pretenses  with  intention  to  deprive  owner  of 
money)  99  N.  Y.  662,  2  N.  E.  45;  Common- 
wealth T.  Lawless  (impersonation  of  a  sol- 
dier with  intent  to  deprive  of  bounty)  103 
Mass.  425. 

We  have  examined  the  case  of  Delafleld  v. 
London  &  Lemcashire  Fire  Ins.  Co.,  177  App. 
trtv.  477,  164  N.  Y.  Supp.  221,  relied  on  by 
appellant  The  reference  to  the  insurance 
policy  in  both  opinions  is  too  brief  to  com- 
pare Ita  terms  with  the  one  at  bar,  and  the 
facts  aK>ear  to  have  involved  a  bailment  to 
the  swindlers  with  power  to  sell  and  their 
promise  to  pay  a  fixed  sum  for  the  car  after 
its  sale  by  the  bailee,  etc.  The  court,  Appel- 
late Division,  held: 

"Wliile  this  policy  inBores  against  'theft,'  it 
■eems  clear  that  it  was  not  the  intention  of  the 
parties  to  the  contract  of  insurance  to  insure 
asalnst  larceny  by  trick  and  device;  that  is 
theft,  the  conmiiasion  of  which  involves  as  an 
essential  element,  the  deception  of  the  insured, 
resultinc  in  a  surrender  of  the  possession  of 
Ills  property.  The  term  'theft,'  as  used  in  this 
policy,  does  not  indnde  all  forms  of  larceny 
recogniaed  by  law.  It  does  not  indnde  a  lar- 
ceny perpetrated  as  this  was  under  the  form 
and  guise  of  a  business  transaction  conducted 
by  the  insured  himself."  177  App.  Div.  p.  480, 
164  N.  Y.  Supp.  223. 

It  seems  that  this  New  York  case  may 
have  bad  several  features  to  distinguish  it 
from  the  one  before  us;  but,  whether  it  had 
or  not.  It  does  not  itersuade  us  to  abandon 
the  reasoning  of  our  own  analogous  case  first 
above  dted,  nor  of  the  other  cases  which  we 
have  mentioned,  nor  does  it  shake  our  con- 
viction that  ttie  case  at  bar  was  correctly 
decided;    and  the  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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(Sapreme  Court  of  Kansas. 


(No.  23715.) 
May  6,   1022.) 


(ByUahua  hy  M«  Court.) 
Appeal  aarf  error  (9=s»l024(l)— Order  overml- 
lag   motion   for   dismissal,   on   nround   that 
plaiatW  has  died  and  no  revivor  has  been 
had,  will  not  be   reversed,  notwithstanding 
vagnsness  of  Infornation  in  affidavit  of  plain- 
tiff's attorney. 
A  defendant  moved  to  dismiss  a  case  be- 
cause the  plaintiff  had  been  dead  more  tlian  a 


year  and  no  revivor  had  been  had.  It  was 
shown  that  a  person  Imd  died  who  bore  the 
plaintiff's  name  and  who  was  related  to  and 
lived  with  the  attorney  who  brought  the  suit, 
but  that  attorney  made  an  affidavit  that  this 
was  not  the  plaintiff.  On  appeal,  the  overruling 
of  the  motion  is  affirmed,  notwithstanding  the 
vagueness  of  the  information  given  in  the  affi- 
davit referred  to  concerning  the  identity  of  the 
plaintiff,  inasmuch  as  the  disputed  matter  of 
fact  in  that  regard  can  be  finally  settled  at  the 
trial. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Walker  Johnson  against  S.  T. 
Hutcherson.  From  an  order  overruling  a 
motion  to  dismiss  the  case,  on  the  ground 
that  plaintiff  had  died  and  that  no  revivor 
had  been  bad,  defendant  appeals..   Affirmed. 

Thos.  White  and  W.  A.  Morris,  both  of 
Kansas  City,  for  appellant. 

W.  L.  Wood,  I.  F,  Bradley,  and  I.  F.  Brad- 
ley, Jr.,  ail  of  Kansas  City,  for  appdlee. 

MASON,  J.  In  1916  a  petition  In  eject- 
ment was  filed  in  the  district  court  of  Wy- 
andotte county,  in  the  case  of  Walker  John- 
son against  S.  T.  Hutcherson.  In  1921  a 
supplemental  jietition  was  filed,  adding  a 
claim  of  title  under  a  tax  deed  executed 
September  16,  1920,  the  grantee  in  which 
conveyed  the  land  to  the  plaintifT  by  a  deed 
dated  October  22,  1920.  and  recorded  No- 
veml)er  8,  1920.  Answers  were  filed  to  both 
petitions.  On  April  23,  1921,  the  defendant 
suggested  the  death  of  the  plaintUT,  and 
five  days  later  moved  for  the  dismissal  of 
the  action,  on  the  ground  that  the  plaintiff 
had  died  February  15,  1920,  and  no  revivor 
had  been  had.  The  motion  was  overruled, 
and  this  appeal  Is  taken  from  that  order. 

It  was  shown  and  admitted  that  Walker 
Johnson,  who  was  the  father-in-law  of  the 
attorney  who  brought  and  prosecuted  the 
suit,  and  who  lived  in  the  same  house  with 
him,  had  died  February  16,  1920.  The  at- 
torney, however,  filed  his  affidavit  that  this 
Walker  Johnson  was  not  the  plaintiff;  that 
the  plaintiff  was  a  resident  of  Kansas  City, 
Kan.,  when  the  action  was  begun,  but  had 
since  lived  temporarily  at  Leavenworth  and 
had  spent  a  part  of  the  time  in  Kansas  City, 
Mo.,  St  Joseph,  and  Omaha,  and  possibly 
other  places.  One  of  the  defendant's  at- 
torneys filed  an  affidavit  that  he  had  made 
inquiries  at  Leavenworth  and  could  not 
learn  of  any  Walker  'Johnson  having  lived 
there — the  city  directories  not  containing 
the  name.  The  city  directories  of  Kansas 
City,  Kan.,  showed  but  one  person  of  that 
name — the  one  who  died. 

The  affidavit  of  the  plalntifTs  attorney  of- 
fered but  meager  information  as  to  the  per- 
son who  he  alleged  to  \»  the  plaintiff.  It 
did  however  contain  the  positive  statement 
that  the  man  who  died  was  not  the  plaintiff. 
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Moreover  the  deed  conveyliig  the  tax  title  to 
WaU^er  Johnson  wu  alleged  to  have  been 
ezecnted  more  than  six  months  after  the 
death  of  the  Walker  Johnson,  who  was  the 
father-in-law  of  the  attorney  who  brought 
the  suit,  and  it  seems  Improbable  on  any 
theory  that  It  would  have  been  made  to  a 
dead  man.  The  trial  court  having  overruled 
the  motion  to  dismiss  must  have  found  that 
the  man  who  died  was  not  the  plaintiff,  and 
we  do  not  feel  warranted  in  reversing  Its -de- 
cision in  that  regard.  No  serioos  Injustice 
can  result  to  the  defendant  from  this  ruling. 
The  disputed  question  of  fact  can  be  fully 
gone  into  upon  the  trial.  If  It  Is  there 
proved  that  a  person  now  living  brought  the 
action  and  is  entitled  to  recover  the  proj)- 
erty.  It  win  follow  that  the  motion  to  dis- 
miss was  rightly  overruled.  If  such  proof 
is  not  forthcoming,  then  the  defendant  will 
prevail  and  will  have  suffered  no  Injury,  be- 
yond being  required  to  meet  the  Issiie  aa  to 
the  plaintUTs  Identity  upon  a  fall  trial,  in- 
stead of  having  it  determined  in  a  summary 
way  upon  a  mere  motion. 

A  motion  to  require  the  defendant  to  make 
more  definite  an  allegation  of  its  answer,  to 
the  effect  that  the  tax  deed  was  invalid,  by 
setting  out  the  grounds  of  invalidity,  was 
sustained.  The  defendant  complains  of  this 
ruling,  because  it  was  made  after  the  d^ath 
of  the  plaintiff  had  been  suggested,  and 
also  because  it  was  not  well  founded  upon 
the  merits.  Our  affirmance  of  the  ruling  on 
the  motion  to  dismiss  disposes  of  the  first 
objection,  and  the  fact  that  the  defendant 
has  already  complied  with  the  order  to  make 
his  pleading  more  definite  dispenses  with  the 
occasion  to  consider  the  other,  if  ft  would 
in  any  event  be  ^viewable  in  this  proceed- 
ing. 

The  Judgment  Is  affirmed. 

AH  the  Justices  concurring. 


(Ill  Kan.  2S») 

8TITT  V.  BUI8T  et  al.    (No.  23714.) 
(Supreme  Court  of  Kansas.     May  6,  1922.) 

(St/Ualui  fiy  the  Court.) 
Brokers  «=>54  —  Broker  held  not  entitled  to 
oomnlssion  under  contract  requiring  him  to 
make  a  sale^  where  purohaser  procured  but 
did  not  oomplete  sale  because  of  laablllty  to 
so  do. 
In  an  action  for  a  real  estate  agent's  com- 
mission, the  petition  alleged  employment  to  sell. 


and  a  sale.  The  terms  of  the  agent's  authoritj 
were  that  he  should  contract  a  sale  on  specified 
terms,  which  included  a  cash  deposit  of  25  per 
cent,  of  the  purchase  price  with  the  contract 
No  contract  was  concluded,  no  cash  deposit  was 
secured,  and  the  negotiations  did  not  result  in 
a  sale.  Held,  the  agent  was  properly  denied 
a  commission  on  the  theory  he  procured  a  pur- 
chaser ready,  able,  and  willing  to  boy. 


Appeal  from  District  Court;  ICltchell 
CJounty.  ! 

Action  by  J.  J.  Stitt  against  F.  J.  Bulst        i 
and  others.    Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

B.  M.  Anderson,  of  Beloit,  for  appellant 
Eagey  &  Smith  and  Luts  *  Jordan,  all  of 

Beloit,  for  appellees. 

BURCH,  J.  The  action  was  one  to  re- 
cover a  real  estate  agent's  commission.  A 
demurrer  was  sustained  to  the  plalntUTa  evi- 
dence, and  he  appeals. 

The  plaintiff  pleaded  he  was  employed  to 
sell  the  defendants'  land,  and  did  sell  it  at 
the  agreed  price,  whereby-  he  earned  the 
stipulated  commission.  The  proof  was  the 
plaintiff  found  a  person  whom  he  believed 
would  buy,  and  solicited  the  defendants  to 
selL  The  defendants  responded  by  tel^ram, 
which  specified  the  conditions  upon  which 
the  plaintiff  might  act  He  was  to  contract 
a  sale  on  definitely  stated  terms,  and  was 
to  procure  a  deposit  of  25  iier  cent  of  the 
price  with  the  contract  The  prospective 
purchaser  read  the  the  telegram,  said  to  the 
plaintiff  he  would  deal  on  the  basis  of  the 
telegram,  and  gave  the  plaintiff  a  chedc  for 
a  small  portion  of  the  price,  to  bind  the  deal 
until  papers  could  be  drawn.  No  contract  of 
sale  was  concluded,  no  cash  deposit  of  25 
per  cent  of  the  price  was  made,  and  the  ne- 
gotiations did  not  result  in  a  sale.  The 
plaintiff  gave  what  he  regarded  as  reasons 
why  he  did  not  or  could  not  comply  with  the 
conditions  of  the  telegram,  and  now  insists, 
contrary  to  his  pleading,  that  he  should  re- 
cover as  if  his  employment  were  simply  to 
find  a  purchaser  ready,  able,  and  willing  to 
buy.  The  plaintiff  had  no  employment  or 
authority  except  that  contained  In  the  tde- 
gram,  and  he  failed  to  establish  the  cause 
of  action  stated  in  his  petition. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  concurring. 
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GRATNEY  v.  BOARD  OF  COM'RS  OF  WY- 
ANDOTTE COUNTY  at  al.  (three  oase«). 
Appeal  of  QUINDARO  TP.  Appeals  of 
GRATNEY.     (Nos.  22668,  22142.  22143.) 

(Supreme  Conrt  of  Eanaae.    Jan.  7,  1922. 
On  Rehearing  May  7,  1922.) 

(ByOabut  by  the  Oourt.) 

1.  Highways  «=»  198— Township  heM  aot  llaMe 
for  injary  from  defective  highway  wbloh  It 
aeitliar  ooastructed  nor  maintained. 

Under  chapter  237  of  Laws  1887  (Gen.  St 
1916,  I  722),  it  is  held  that,  in  view  of  chapter 
276  of  the  Laws  of  1899,  and  subsequent  legis- 
lation toaehing  the  construction  and  mainte- 
nance of  certain  roads  by  Wyandotte  county, 
the  defendant  township  is  not  liable  for  the 
injury  herein  involved. 

OnBehearing. 

2.  Highway*  4=3l98  — County's  tfemnrrers  to 
petltlOB  for  damages  for  Injuries  from  defeots 
la  highway  oonstrueteii  and  maintalaed  by  It 
feald  erroBaoDsly  sastalned. 

In  view  of  the  legislation  mentioned  in  par- 
graph  1,  it  is  held,  that  the  demurrers  to  the 
petition  by  the  defendant  county  were  errone- 
ously snatained. 

Weat  and  Bnrdi,  JJ.,  diasenting.  Mason,  J., 
dissenting  aa  to  firat  -paragraph,  and  Marshall, 
J.,  aa  to  second  paragraph. 

Appeal  from  District  Court,  Wyandotte 
0>uuty. 

Action  by  S.  D.  Gratuey,  as  next  friend 
«f  Gladys  Qratney,  a  minor,  against  Quin- 
daro  Township,  Wyandotte  Ckiunty,  and 
others,  and  two  actions  by  S.  D.  Gratney 
against  the  Board  of  Oommissloners  of 
Wyandotte  County  and  otb»s.  From  a  judg- 
ment in  the  first  action  after  denial  of  a 
new  trial,  the  defendant  Township  appeals, 
and  from  the  judgments  in  the  second  and 
Olrd  sustaining  the  (bounty's  demurrers  to 
the  i>etltions,  the  plalntltt  appeals.  The 
first  case  Is  reversed  and  remanded  with  dl- 
iecti<Hi8  to  enter  judgment  for  the  defend- 
ant Township,  and  the  second  and  third 
cases  are  reversed  and  remanded  tor  further 
proceedings. 


In  Mo.  22668: 

C.  W.  Trickett,  of  Kansas  City,  for  appel- 
lant 

David  F.  Carson  and  James  T.  Oochran, 
both  of  Kansas  City,  for  appellee. 

In  Nos.  22142  and  22143: 

David  F.  Carson  and  James  T.  Cochran, 
both  of  Kansas  City,  for  appellant 

J.  H.  Brady  and  T.  F.  Rallsback,  both  of 
Kansas  City,  for  appellees. 

WEST.  J.  An  opinion  in  this  case  was 
filed  June  11,  1921,  but,  in  view  of  the  mo- 
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tlon  for  rehearing,  it  was  not  officially  re- 
ported. After  considering  the  motion,  and 
again  going  over  tbe  entire  matter,  the  court 
has  readied  the  final  conclusion  indicated 
below. 

The  action  was  brought  in  1916  for  injiurles 
occurring  in  Octobn,  1915,  by  reason  of 
a  defect  In  a  highway  in  Wyandotte  county, 
known  as  tbe  Leavenworth  road,  against 
the  county  and  township  under  chapter  237 
of  the  Laws  of  1887,  being  section  722  of  the 
General  Statute  of  1916.  The  township  mov- 
ed to  make  tiie  petition  more  definite  by  stat- 
ing whether  or  not  the  highway  was  a  coun- 
ty or  township  road,  which  motion  was  over- 
ruled. Then  the  township  demurred  to  the 
petition,  which  demurrer  was  overruled,  and 
thereafter  an  answer  was  filed  alleging  that 
the  accident  was  on  a  county  road  over  which 
the  township  had  no  control  or  authority.  An 
objection  to  testimony  under  tbe  petition  was 
overruled.  An  instructed  verdict  was  asked 
for  and  denied. 

Tbe  jury  were  chargM  that  the  petition 
alleged  the  township  had  caused  and  sufTered 
a  large  hole  to  be  and  remain  at  a  point 
about  600  feet  west  of  the  intersection  of  the 
Kansas  City  Western  Hallway  Company's 
line  and  the  Leavenworth  rock  road,  and  had 
failed  and  neglected  to  erect  any  barrier  or 
other  guards  around  the  same,  and  had 
failed  and  neglected  to  warn  persons  travel- 
ing upon  the  road  against  the  defect,  which 
was  well  known  to  the  trustees  of  the  town- 
ship, who  had  actual  notice  thereof  more 
than  five  days  before  the  injury ;  that  under 
the  laws  of  this  state  any  person  who  shall, 
without  contributing  negligence  on  his  part, 
sustain  damages  by  reason  of  u  defect  in  a 
road  within  a  township  may  recover  such 
damages  from  such  township,  when  the  town- 
ship trustee  shall  have  had  notice  of  such 
defective  condition  for  at  least  five  days  be- 
fore the  injury.  "Hie  township  objected  to 
this  Instruction.  The  plaintiff  recovered.  A 
motion  for  a  new  trial  was  overruled,  and  the 
township  appeals. 

[1]  Counsel  for  the  township  Insists  that 
the  liability,  If  any,  rests  upon  the  county. 
and  calls  attention  to  (Siapter  276  of  the 
Laws  of  1899,  entitled : 


"An  act  empowering  the  county  of  Wyandotte 
to  improve  and  maintain  certain  public  highways 
and  to  levy  and  collect  taxes  for  that  purpose." 

Tbe  act  authorizes  and  empowers  the 
board  to  improve  and  maintain  certain 
roads,  including  the  one  in  question,  and  pro- 
vides that,  whenever  these  highways,  or  any 
part  of  them,  shall  have  lieen  properly  grad- 
ed, and  prepared  for  macadamizing  by  town- 
ship boards,  road  overseers,  or  by  private 
parties,  it  shall  then  become  the  duty  of  the 
board  of  county  c<Rnmissioners  to  cause  the 
same,  or  such  parts  of  sections  thereof  as 
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shall  have  been  graded  and  prepared,  to  be 
macadamized,  and  provides  that  to  defray 
the  expense  thereof  a  county  tax  not  ex- 
ceeding 2  mills  on  the  dollar  shall  be  levied, 
and  the  funds  derived  therefrom  set  aside 
and  used  exclusively  for  this  purpose. 

In  1874  the  Liegislature  enacted  chapter 
108,  which,  until  after  the  compilation  of 
1885,  remained  a  general  statute  in  relation 
to  roads  and  highways.  Beginning  with  sec- 
tion 16  of  that  act.  It  appears  that  an  incor- 
porated city  of  more  than  600  inhabitants 
should  constitute  a  road  district.  Section  27 
provided  that,  if  at  any  time  a  highway 
should  be  obstructed  or  become  impassable, 
or  any  bridge  should  be  Impaired  so  aa  to 
make  It  unsafe — 

'it  Shan  be  the  duty  of  the  overseer  of  the  dis- 
trict in  which  such  obstruction,  impassable  road 
or  impaired  bridge  may  be  situated,  to  cause 
such  obstruction  to  be  removed,  or  such  road 
or  bridge  to  be  repaired  forthwith.    •    •    • »' 

In  the  compilation  of  1885  this  statute  was 
included  with  chapter  150  of  the  Laws  of 
1883,  requiring  road  overseers  to  remove  all 
cockle  burs  and  other  obnoxious  weeds,  and 
to  prohibit  the  ploughing  up  of  the  public 
highway  for  the  purpose  of  scouring  plows 
except  under  the  direction  of  the  overseer. 
No  further  act  of  a  general  nature  was  pass- 
ed until  1887,  when  chapter  214  was  enacted, 
providing  for  the  maintenance  oC  county 
roads  by  the  county  commissioners.  At  this 
session  was  also  passed  diapter  237,  the 
only  statute  ever  enacted  by  the  Legislature 
of  this  state  providing  for  recovery  of  dam- 
ages for  defective  highways.  The  Legisla- 
ture of  1901  enacted  chapter  296,  amending 
sectlMi  12  of  the  act  of  1874,  and  required 
each  road  overseer  to  open  or  cause  to  be 
opened  all  state  and  county  roads,  "and  the 
overseer  shall  keep  the  same  in  repair,  and 
remove  or  cause  to  be  removed  all  obstruc- 
tions that  may  be  found  therein."  He  was 
also  authorized  to  enter  upon  any  uncultivat- 
ed land  and  use  materials,  dig  ditdies  neces- 
sary for  such  keeping  in  repairs;  all  claims 
to  be  allowed  and  paid  by  the  county  board. 
Chapter  299  authorized  the  board  of  Wyan- 
dotte county  to  improve  and  maintain  the 
Munde  boulevard.  CSiapter  300  amended 
chapter  276  of  the  Laws  of  1899,  and  author- 
ized the  board  to  Improve  and  maintain  the 
Reidy  road,  the  Leavenworth  road,  the  Kaw 
Valley  road,  and  certain  other  roads  named 
therein,  repealing  section  1  of  the  act  of 
1899.  Chapter  301  authorized  a  certain  other 
road,  the  act  being  made  supplemental  to 
chapter  276  of  the  Laws  of  1899,  and  section 
2  made  it  the  duty  of  the  county  commission- 
ers to  expend  in  the  Improvement  or  macad- 
amizing and  maintenance  such  proportion  of 
the  2-mill  tax  levy  authorized  by  chapter 
276  of  the  Laws  of  1899  as  should  be  equal 
to  the  amount  of  such  levy  expended  and 
used  by  the  board  for  the  improvement  and 


maintenance  of  other  roads  in  the  county  un- 
der such  act  and  acta  supplemental  thereto. 
Of  a  similar  diaracter  were  chapter  420  of 
the  tttwa  of  1903,  chapter  421,  and  chapter 
422. 

The  Legislature  of  1905  passed  a  genial 
act  In  relation  to  public  highways,  being 
chapter  362.  This  made  the  township  board 
commissioners  of  highways  of  their  respec- 
tive townships. 

"And  all  roads  shall  be  under  the  direct  con- 
trol of  the  township  commissioners  of  roads 
and  highways,  except  incorporated  cities  of 
more  than  six  hundred  inhabitants.    •    •    •  " 

Section  4  provided  that  such  commission- 
ers should  have  entire  control  and)  general 
supervision  of  all  roads  and  highways  In 
their  respective  townships,  and  all  tools  and 
implements  and  road  madiinery,  together 
with  all  materials  for  the  construction  of 
culverts  and  bridges.  Chapter  375  was  Uke 
the  act  of  1899,  as  were  also  chapters  378 
and  377.  Chapter  378  authorized  the  grad- 
ing, curbing,  and  macadamizing  of  certain 
other  roads,  to  be  let  on  bids  and  paid  for 
by  a  tax  levied  by  the  lK>ard.  Chapter  379 
gave  similar  authority  with  reference  to 
Eighteenth  street,  and  required  the  board  to 
expend  therefor  tlie  proper  proportion  ct  th« 
levy  provided  for  by  the  act  of  1899.  Seo- 
tlon  6  provided : 

"That  to  defray  the  cost  of  macadamidng  and 
maintaining  county  roads,  the  board  of  county 
commissioners  are  hereby  authorized  and  em- 
powered to  levy  and  collect  annually,  on  all 
of  the  taxable  property  of  said  county,  a  tax 
not  exceeding  two  mills  on  the  dollar,  and  the 
funds  provided  from  snch  taxation  shall  be 
set  aside  and  used  exclusively  for  the  improve- 
ment of  county  roads,  and  for  no  other  pur- 
pose." 

This  appears,  therefore,  to  have  been  a 
general  authority  and  requirement  touching 
macadamizing  and  maintaining  of  all  coun- 
ty roads  In  Wyandotte  county.  Chapter 
292  of  the  Laws  of  1907  amended  sectlcMi  1 
of  chapter  362  of  the  Laws  of  1905,  and  made 
members  of  the  township  board  commis- 
sioners of  roads  and  highways  of  their 
respective  townships,  and  provided  that — 

"All  roads  shall  be  under  the  direct  control 
of  the  township  commissioners  of  roads  and 
highways,  except  incorporated  cities.    •    •    •  '• 

Chapter  294  authorized  the  commissioners 
of  roads  and  highways  to  divide  their  re- 
spective townships,  further  amending  the  act 
of  1905.  Chapter  299  amended  section  1 
of  chapter  276  of  the  Laws  of  1899,  naming 
certain  roads,  not  including  the  Leavenworth 
road,  by  name.  Chapter  300,  supplemental 
to  the  act  of  1899,  authorized  the  board  to 
Improve,  macadamize,  and  maintain  certain 
other  named  roads.  Likewise  chapter  301, 
the  costs  to  be  defrayed  by  an  annual  tax 
not  exceeding  two  mills,  and  chapter  302, 
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toachlng  Eighteenth  street,  required  the  ex- 
penditure of  the  proper  proportion  of  the 
tax  levied  by  the  act  of  1889.  Substantially 
similar  were  chapters  306  to  chapter  315, 
Indnslve. 

The  Legislature  of  1909  enacted  chapter 
197,  requiring  township  boards  to  designate 
such  roads  as  In  their  Judgment  sboold  be 
known  as  drag  roads,  and  to  divide  sucb 
roada  Into  sections  as  would  best  carry 'out 
the  purpose  and  provisions  of  the  act  Also 
chapter  198,  relating  to  roads  and  highways, 
creating  the  office  of  engineer  of  highways 
and  bridges,  amending  various  provisions 
of  the  acts  of  1905  and  1907,  relating  to  the 
commissioners  of  highways,  and  the  Road 
Drag  Act  of  1907,  and  repealing  chapters 
292  and  294,  Laws  of  1907,  touching  the 
duties  of  township  road  commissioners.  This 
act  (section  2)  required  the  county  engineer 
to  classify  the  roads  of  his  county,  designat- 
ing them  as  county,  township,  and  local 
roads,  according  to  ttieir  importance  and  the 
amount  of  travel — 

"and  be  shall  see  that  the  roads  so  daseified 
be  kept  and  maintained  in  condition  in  propor- 
tion to  the  importance  and  the  amonnt  of  trav- 
«L  The  township  highway  commission  shall 
dassify  the  roads  in  their  respective  townships. 
•    •    • » 

Section  4  amended  section  1  of  chapter 
382  of  ttae  Laws  of  190S,  and  provided  that— 

The  township  board  "shall  be  and  the  same 
are  hereby  made  commissionen  of  roads  and 
highways  of  their  respective  townships,  and 
an  roads  outside  of  incorporated  dties  shall 
be  nnder  the  control  of  said  commissioners  of 
roads  and  highways,  subject  tothe  authority 
of  the  county  engineer. 


•    •    ••• 


Section  6  provided  that  all  taxes  assessed 
for  the  purpose  of  maintaining  public  roads 
and  highways  should  be  paid  in  cash  and 
collected  as  provided  for  In  relation  to 
other  taxes,  and  used  exclusively  for  road 
purposes.    Section  6 : 

**rhe  said  commissioners  of  roads  and  high- 
ways shall  have  control  and  general  supervi- 
sion of  all  roads  and  highways  in  their  respec- 
tive townships,  except  that  in  counties  having 
a  connty  engineer  such  control  shall  be  sub- 
ject to  the  authority  of  the  county  engineer, 
as  provided  for  In  thla  act." 

Section  9: 

"Tor  the  purpose  of  carrying  out  the  provi- 
sions of  this  act  the  commissioners  of  roads 
and  highways  shall  recommend  to  the  connty 
commissioners  of  each  county  In  this  state, 
*  *  *  a  levy  of  not  more  than  one  mill  on 
the  dollar  •  •  •  and  it  shall  be  the  duty  of 
the  county  derk  to  place  such  levy  on  the 
tax  rolls  of  said  county;  provided,  that  at  least 
leventy-five  per  cent,  of  all  moneys  collected 
from  the  taxable  property  in  each  road  dis- 
trict, indnding  dties  of  the  third  class,  shall 
be  used  to  improve  the  roads  within  such  dis- 
trict." 


Chapter  201  of  the  Laws  of  1009,  providing 
for  the  maintenance  of  county  roads,  au- 
thorized the  county  commissioners  upon  a 
certain  petition  to  cause,  a  county  road  to 
be  improved  as  prayed,  for,  such  petition  to 
be  signed  by  60  per  cent  of  the  landowners 
along  the  line  of  any  regularly  laid  out 
road.  Section  10  provided  that  all  bridges 
and  culverts  costing  more  than  $200  should 
be  built  by  the  county  and  paid  for  from  the 
general  fund  or  bridge  fund. 

The  Legislature  of  1911  enacted  chapter 
248,  another  general  statute  of  56  sections, 
covering  the  subject  of  roads  and  highways, 
and  repealing  various  former  ^lactments. 
Section  53  provided  that  no  provision  of  that 
act  should  be  construed  to  repeal  or  super- 
sede any  special  act  then  In  force  In  any 
county  in  this  state.  Chapter  254  author- 
ized the  county  commissioner  of  any  county 
having  90,000  inhabitants  or  over,  where 
county  roads  were  macadamized  out  of  funds 
raised  by  direct  tax  levy,  to  grade  and  mac- 
adamize roads  leading  to  public  buildings 
and  connecting  rock  roads  already  construct- 
ed, the  cost  to  be  defrayed  out  of  the  mac- 
adam fund  and  not  to  exceed  $3,000  a  year. 
Section  3: 

"This  act  shall  not  be  construed  as  repeal- 
ing any  laws  now  in  existence  except  in  so 
far  as  it  directly  conflicts  with  the  provisions 
of  this  act,  but  it  shall  be  supplementary  to  said 
chapter  276  of  the  Laws  of  Kansas  tor  the 
year  1899  and  all  acts  amendatory  and  supple- 
mental thereto." 

'  Chapter  255  amended  section  8  of  the 
act  of  1899,  and  provided  that  the  macadam- 
izing of  roads  might  be  done  In  sections  from 
time  to  time  as  there  might  be  funds  pro- 
vided for  that  purpose,  etc.  Section  1,  c. 
248,  defined  mail  routes  as  "the  free  rural 
delivery  mail  routes  within  a  municipal 
township,"  and  township  roads  as  "all  roads 
within  a  township  other  than  free  rural  de- 
livery mall  routes,"  and  county  roads,  "all 
roads  designated  as  such  by  the  board  of 
county  commissioners  of  a  county  connect- 
ing cities  and  market  centers,  whether  both 
such  cities  or  centers  are  within  the  county, 
or  one  is  within  and  the  other  without  the 
county." 

Section  18  classified  all  roads  as  "state 
roads,"  "connty  roads,"  "mail  routes,"  and 
"township  roads." 

"The  'county  roads'  shall  be  all  roads  desig- 
nated as  such  by  the  board  of  county  commis- 
sioners of  a  county.  •  •  •  Free  delivery 
man  routes  shall  be  known  as  'mail  routes,' 
and  all  other  public  highways  within  a  town- 
ship are  'township  roads.'  AJQ  county  and  state 
roads  shall  be  maintained  at  the  expense  of  the 
connty,  and  all  mail  routes  and  township  roads 
where  they  do  not  coindde  with  county  and 
state  roads  at  the  expense  of  the  township  in 
which  they  are  situated;  provided,  that  all 
roads  designated  as  county  roads  under  the 
provisions  of  chapter  198  of  the  Session  Iaws 
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of  1909  and  established  as  such  at  the  time  of 
taking  effect  of  this  act  shall  be  and  remain 
count;  roads  and  shall  be  maintained  under  the 
provisions  of  this  act." 

Section  19: 

"All  mail  routes  and  township  roads  shall  be 
under  the  control  of  said  board  of  commission- 
ers of  highways." 

Section  23: 

"That  the  highway  commissioners  shall  have 
charge  of  the  mail  routes,  township  roads  and 
township  bridges  of  their  respective  townships, 
and  it  shall  be  their  duty  to  keep  the  same 
in  repair,  and  to  improve  them  so  far  as  prac- 
ticable." 

Section  32  provided  that  tbe  taxes  assessed 
for  the  purpose  of  constructing  and  main- 
taining public  roads  should  be  paid  In  cash, 
and  the  county  treasurer  should  pay  that 
proportion  of  the  same  which  should  be  used 
upon  mail  routes  and  township  roads  or  upon 
dty  streets  to  the  treasurer  of  the  township 
or  city  from  which  said  taxes  were  collected, 
to  be  used  exclusively  for  such  road  purpos- 
es. Section  40  made  it  the  duty  of  the  town- 
ship trustee  to  remove  all  obstructions  at 
least  once  a  year  at  such  times  as  the  county 
commissioners  might  direct,  from  all  public 
roads  and  highways  in  hla  township.  Sec* 
tion  41: 

"That  if  at  any  thue  any  highway  shall  be 
obstructed  or  become  impassable,  or  any  bridge 
shall  be  impaired  so  as  to  be  unsafe,  it  shall  be 
the  duty  of  the  township  trustee  of  the  towq- 
ship  in  which  such  obstruction,  impassable  road 
.or  impaired  bridge  may  be  sitnated,  to  cause 
such  obstruction  to  be  removed  or  such  road 
or  bridge  to  be  repaired  forthwith." 

In  1913  the  Legislature  enacted  Chapter 
202,  sui^Iemental  and  amendatory  to  Chapter 
276  of  the  Laws  of  1899,  requiring  the  coun- 
ty board  to  expend  therefor  the  proportion  of 
the  taxes  authorized  by  the  act  of  1899. 

Tlte  Legislature  of  1915  passed  chapter  186, 
similar  to  those  already  mentioned,  making 
the  act  supplemental  to  that  of  1899;  also 
chapter  290,  amending  section  19  of  chapter 
248  of  the  act  of  1911,  making  the  township 
board  the  additing  board  for  their  resi>ectlve 
townships. 

"All  man  rentes  and  township  roads  shall 
be  under  the  control  of  said  board  of  com- 
missioners of  highways." 

Counties  and  townships  are  mere  creatures 
of  the  Legislature.  Const  art.  9 ;  Gen.  Stat. 
1915,  c.  25,  art  2;  Gen.  Stat.  1915,  i  2562; 
chapter  117,  art  1.  The  Legislature  has  the 
power  to  abolish  counties  and  county  organi- 
zations. Division  of  Howard  County,  15  Kan. 
195.  The  Legislature  has  plenary  power  over 
roads  and  highways.  ■  It  may  establish  a 
state  road  and  cast  the  cost  on  the  county  in 
which  the  road  lies  without  any  vote  of  the 


inhabitants.  State  t.  County  of  Shavmee,  28 
Kan.  431.  It  was  contended  in  that  case  that 
the  Legislature  had  no  authority  to  establish 
a  state  rood  and  compel  Shawnee  county  to 
pay  for  it  but  it  was  said  by  Brewer,  J.,  that 
this  was  done  in  42  instances  by  chapter  70 
of  the  Laws  of  1861.  It  was  also  said  that  it 
is  not  like  compelling  a  county  to  take  stock 
in  a  railroad  corporation;  while  a  road  is 
open  to  the  use  of  all  citizens,  it  is  yet  of 
special  value  and  benefit  to  the  county  npon 
which  the  burden  of  its  cost  is  cast 

"It  is  not  like  an  attempt  to  tax  the  citi- 
zens of  Topeka  with  the  cost  of  improving  the 
streets  of  Lawrence.  It  simply  cast  upon  coun- 
ties of  Shawnee  and  Jefferson  the  cost  of  roads 
wholly  within  their  territorial  limits,  and  it  is 
making  each  county  bear  the  burden  of  pnb- 
lic  improvements  within  such  limits.  *  *  * 
We  know  of  no  reason  why  the  Legislature 
might  not  pass  an  act  declaring  all  highways 
state  roads,  and  place  the  management  and  con- 
trol of  them  in  commissions  appointed  directly 
by  the  state;  and  yet  if  such  an  act  were  pass- 
ed, the  special  value  and  benefit  of  each  road 
to  the  community  in  whidi  it  is  located  would 
be  unchanged."    28  Kan.  434. 

Speaking  of  counties,  it  was  said : 

"They  are  political  organisations,  whose  pow- 
ers and  duties  are  within  the  control  of  the 
Legislature.  That  body  defines  the  limits  of 
their  powers,  and  prescribes  what  they  must 
and  what  they  must  not  do.  It  may  prescribe 
the  amount  of  taxes  which  eadi  shall  levy,  and 
to  what  public  purpose  each  shall  devote  the 
moneys  tiius  obtained.  It  may  require  one 
county  to  build  a  certain  number  of  bridges  at 
certain  specified  places,  and  of  a  particalar 
size  and  quality.  It  may  require  another  to 
open  roads  in  given  localities;  and  another  to 
build  a  court  house  and  to  levy  a  tax  to  a 
prescribed  amount  for  the  purpose  of  paying 
therefor.  In  short  as  a  general  proposition 
an  the  powers  and  duties  of  a  county  are  sub- 
ject to  legislative  control;  and  provided  the 
purpose  be  a  public  one  and  a  spedal  benefit  to 
the  county  it  may  direct  the  appropriation  of 
the  county  funds  therefor  in  such  manner  and 
to  such  amount  as  it  shall  deem  best"  28 
Kan.  434. 

In  Wulf  ▼.  Kansas  City,  77  Kan.  858,  94 
Pac.  207,  holding  that  a  dty  may  be  re- 
quired by  legislative  act  to  establish  parks 
and  boulevards  and  pay  the  expenses  there- 
for, it  was  said  that — 

"Whatever  view  may  be  taken  of  those  con- 
cerns of  dties  which  are  mainly  private  or  pro- 
prietary in  their  nature,  in  matters  in  which 
the  state  has  an  interest  and  which,  as  we 
have  seen,  are  undoubtedly  subject  to  the  sov- 
ereign control  of  the  state,  the  state  may  inter- 
fere at  will  with  the  local  bodies,  and  may 
compel  the  local  community  to  tax  itself  in  or- 
der to  carry  out  the  obligations  imposed  npon 
it  by  the  state."    77  Kan.  374,  94  Pa«.  212. 

State  V.  Lawrence,  79  Kan.  234,  267,  100 
Pac.  485,  quoted  from  the  case  In  re  Dalton, 
61  Kan.  257,  59  Pac.  336,  47  L.  R.  A.  380: 
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"Indeed,  everTtliinf  relating  to  the  manage- 
ment of  coonties,  dties  and  townships  not 
defined  and  limited  by  the  Constitation  may 
be  talcen  away  by  the  state  acting  through  its 
Legislature,  and  as  to  these  political  divisions 
and  their  agents  the  liCgisIature  has  the  same 
power  that  it  posseaaes  over  state  officers." 
70  Kan.  267,  100  Pac.  498. 

Farther: 

The  state  is  the  sovereign  power,  and  cities, 
towns  and  all  other  municipalities  are  its  snb- 
sidiaty  agencies  for  governmental  purposes, 
*  *  *  it  may  well  be  that  the  state  has  the 
power,  tf  necessity  should  arise,  tit  require  a 
dty  to  erjBct  a  bridge  or  to  construct  a  road, 
«r  to  assume  a  part  of  the  harden  of  the  cost 
thereof,  and  that  the  form  of  the  legislative  act 
would  not  affect  its  validity.  *  *  *  It  is  true 
that  streets,  roads  and  bridges  are  subjects  of 
public  interest  and  of  state-wide  concern,  but 
more  truly  speaking  they  are  local  in  charac- 
ter."   70  Kan.  2S7,  268,  100  Pae.  494. 

In  City  of  Empmia  v.  Griffith,  86  Kan.  976, 
122  Pac.  10S3,  it  was  held  that  a  county  has 
the  right  to  tax  for  the  purpose  of  maintain- 
ing county  roads  under  the  act  of  1911,  which 
Is  to  be  expend^  under  the  direction  ot 
county  oflicers,  and  that  the  officers  of  a  dty 
within  such  county  are  not  entitled  to  the 
possession  of  any  pordoa  of  the  fund  and 
have  no  control  thereof.  Near  the  condosion 
of  the  <H»inlon  It  was  said : 

"It  is  competent  for  the  Legislature  to  give 
the  control  of  the  highways  of  the  coun^,  in- 
dading  the  streets  of  dties,  to  any  of  its  sub- 
ordinate agendes.  It  may  ezerdse  the  power 
&ectly  or  confer  It  upon  county  officers,  or 
ft  may  allow  the  officers  of  dties  and  town- 
•hips  to  share  in  the  oontroL"  86  Kan.  960, 
122  Pae.  1066. 

See.  also,  Kansas  City  ▼.  Stewart,  90  E^an. 
846. 136  Pac.  241 ;  Jefferson  County  v.  Drahi- 
age  District,  97  Kan.  802, 166  Pac.  64 ;  Wash- 
bam  V.  Shawnee  County,  103  ICan.  169,  172 
Pac.  987;  and  Albright  v.  Douglas  County, 
106  Kan.  184,  191  Pac.  913. 

The  foregoing  suffldently  shows  that  the 
li^islatore  is  not  restricted,  bat  in  a  general 
way  is  free  to  provide  much  as  it  sees  fit  re- 
specting roads  and  highways.  Of  course  it 
can  take  certain  municipalities  and  roads  out 
from  the  general  category,  and  can  impose 
damages  for  defects  on  whatever  quasi  ma- 
nldpallty  It  deems  proper.  Let  us  examine 
the  act  of  1887  and  see  what  the  legislative 
intent  evidenced  thereby  is: 

'An  Act  Making  Counties  and  Townships  lia- 
ble for  Defects  in   Bridges,   Culverts   and 
Highways  in  Certain  Cases. 
"Section  1.     Any  person  who  shall  without 
cmtribnting  negligence  on  his  part  sustain  dam- 
age by  reason  of  any  defective  bridge,  culvert, 
or  bii^way,  may  recover  such  damage  from  the 
eonnty    or    townsliip    wherein    such    defective 
bridge,  culvert  or  highway  is  located,  as  here- 
inafter provided;    that  is  to  say,  such  recovery 
iBay  l>e  from  the  county  when  such  damage  was 


'  caused  by  a  defective  bridge  constructed  wholly 
or  partially  by  sudi  county,  and  when  the 
chairman  of  the  board  of  county  commission- 
ers of  snch  county  shall  have  had  notice  of 
such  defects  for  at  least  five  days  prior  to 
the  time  when  such  damage  was  sustained;  and 
in  other  cases  such  recovery  may  be  from  the 
township,  where  the  trustee  of  such  townsliip 
sliall  have  had  like  notice  of  such  defect." 

It  mast  be  conceded  that  the  wording  is 
such  that  interpretation  is  necessary.  It  is 
clear,  however,  that  the  subject  indicated  by 
the  title  is  the  liability  of  counties  and  town- 
ships for  defects  In  bridges,  culverts,  and 
.highways.  It  is  equally  clear  that  in  case 
of  county  liability  It  Is  required  that  the 
chairman  of  the  boar^  must  have  had  five 
days'  notice  of  the  defect,  and,  In  case  of 
township  liability,  the  trustee  must  liave  had 
such  notice.  Also  that  the  damage  is  to  be 
recovered  from  the  "county  or  township 
wherein  such  defective  bridge,  culvert  or 
highway  is  located."  Of  course,  If  either 
were  In  a  given  township,  it  would  neces- 
sarily be  within  a  county.  The  ambiguity 
comes  from  the  language  "As  hereinafter  pro- 
vided ;  that  is  to  say,  sudi  recovery  may  be 
from  the  county  when  such  damage  was 
caused  by  a  defective  bridge  oonstracted 
wholly  or  partially  by  such  county ;  •  •  * 
and  in  oth^  cases  sudi  recovery  may  be  from 
the  township.  •  •  •  ■•  i«e  court  holds 
that  the  intent  was  and  the  meaning  Is  that, 
in  cases  in  which  the  township  has  no  duty 
to  keep  in  repair,  or  to  maintain,  no  liability 
was  to  be  attached,  whatever  the  defect. 
Also  that,  while  the  dnty  under  the  road  leg- 
islation rests  generally  on  the  township  to 
keei(  the  roads  safe  and  In  repair,  the  Wyan- 
dotte county  legislation  in  1899  and  since  evi- 
dences the  manifest  intent  to  take  this  Leav- 
enworth road  oat  from  the  operaticm  of  such 
general  duty  and  ccnsequent  responsibility. 
The  repeated  provisions  that  the  coun^ 
should  improve  and  maintain  mean  that  such 
Improvement  and  maintenance  w^e  thereby 
removed  frran  the  burden  of  the  townsliip, 
and  that,  being  thus  expressly  relieved  of 
the  duty  and  burden,  the  township  was  by 
clear  implication  to  be  also  relieved  from  lia- 
bility for  defects  in  a  road  over  which  it  had 
no  control,  and  in  respect  to  which  it  owed 
no  duty.  It  seems  unnatural  that,  with  the 
subject  thus  expressed  In  the  title,  and  the 
purpose  to  permit  damages  to  l>e  recovered  by 
those  injured  by  highway  defects,  the  law- 
makers woiild  wittingly  have  restricted  re- 
covery from  a  county  to  the  single  case  of  a 
bridge  partially  or  wholly  constructed  by  It. 
It  appears  to  the  court  more  reasonable  and 
more  in  accord  with  the  probabilities  to  con- 
strue the  act  as  permitting  recovery  from  the 
munldpality  which  by  subsequent  legislation 
had  been  given  the  task  of  construction, 
maintenance  and  control.  Otherwise  in  this 
instance  the  township  which  neither  con- 
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structed  nor  maintained  the  road  muM  re- 
spond in  damages  for  a  defect  in  a  road 
which  it  was  the  duty  of  the  county  to  con- 
struct, and  wlildi  it  is  its  duty  to  maintain. 
There  is  something  incongruous  in  the  notion 
that  the  taxx>ayers  of  one  township  should  be 
required  to  make  an  injured  traveler  whole 
when  the  entire  county  owed  him  the  duty  to 
maintain  the  Iiighway,  and  by  natural,  if  not 
imperatively  necessary,  implication,  keep  it 
safe  for  traveL 

It  is  therefore  held  that  the  township  is  not 
liable,  and  the  Judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  the  defendant  township. 

In  the  companion  cases,  Nob.  22142  and 
22143,  against  the  county,  demurrers  to  the 
petition  were  sustained.  By  reason  of  tlie 
foregoing  this  ruling  is  reversed,  and  those 
cases  are  remanded  for  further  proceedings. 

JOHNSTON,  0.  J.,  and  PORTER  and  DAW- 
SON, JJ.,  concur  in  the  result 

WEST,  J.  (dissenting).  It  is  the  province 
of  the  courts  to  construe,  but  not  to. amend, _ 
statutes.  The  act  of  1887  Is  to  my  mind  fair-' 
ly  susceptible  of  only  one  constru.ction — the 
one  given  in  the  opinion  formerly  filed  in  this 
case. 

As  early  as  Eikenberry  v.  Township  of 
Bazaar,  22  Kan.  557,  31  Am.  Rep.  188,  It  was 
held  that,  in  the  absjence  of  express  statutory 
enactment,  placing  liability  on  townships  for 
injuries  sustained  on  account  of  defects  in 
highways,  such  organizations  are  not  liable 
for  damages.  This  was  reaffirmed  in  County 
of  Marion  v.  Rlggs,  24  Kan.  255,  and  in 
Township  of  Quincy  t.  I^ieeban,  48  Kan.  620, 
29  Pac.  1084.  That  was  an  action  brought 
under  the  act  of  1887,  concerning  which  it 
was  said : 

"Under  the  statute  quoted,  the  township  may 
be  required  to  respond  in  damages  where  the 
injury  results  from  a  defective  bridge,  culvert, 
or  iiighway.  •  •  » "  48  Kan.  623,  29  Pac 
1085. 

In  State  ez  rel.  v.  Shawnee  County,  57 
Kan.  267,  46  Pac.  616,  the  objection  urged 
under  the  statute  was  that  it  withdrew  a  por- 
tion of  Topeka  from  its  corporate  control. 
The  court  said : 

"The  fact  that  a  county  may  have  built  a 
bridge  within  the  limits  of  a  city  does  not  nec- 
essarily imply  that  the  burden  of  maintaining 
it  is  upon  the  county,  nor  that  the  city  will 
be  excluded  from  its  controL  *  *  ♦ "  57 
Kan.  270,  45  Pac.  617. 

Com'rs  of  Shawnee  County  v.  City  of  To- 
peka, 39  Kan.  197,  18  Pac.  161,  was  cited  to 
the  effect  that — 

"The  mere  fact  that  it  may  have  built  the 
bridge  was  held  to  be  no  reason  why  the  coun- 
ty should  be  compelled  to  keep  it  in  repair." 
67  Kan.  271,  46  Pac.  617. 


In  Cunningham  ▼.  Clay  Township,  69  Kan. 
373,  76  Pac.  907,  it  was  decided  that  under 
the  act  of  1887  It  is  not  sufficient  defense  to 
show  that  the  township  officers  had  exercised 
ordinary  care  to  prevent  the  defect. 

"Before  the  enactment  of  that  section  in 
1887  (Laws  1887,  c.  237),  such  an  action  could 
not  have  been  maintained.  •  *  •  The  limit 
of  the  township's  liability  therefore  must  be 
found  in  the  statute  itself.  •  •  • "  69  Kan. 
376,  76  Pac.  908. 

"When  injury  is  sustained  by  reason  of  a 
defective  highway,  if  the  township  trustee  has 
had  five  days'  notice  of  the  defect  the  town- 
ship is  liable,  however  great  care  the  officers 
may  have  exercised;  but  if  the  trustee  has  had 
no  such  notice  the  township  is  not  liable,  how- 
ever negligent  the  officers  may  have  been.  The 
statute  makes  its  own  definition  of  actionable 
negUgence."     69  Kan.  377,  76  Pac.  908. 

IMs  disposes  of  the  contention  tliat  lia- 
bility is  based  on  mere  negligence.  Fisiber  t. 
Township,  87  Kan.  674,  125  Pac.  94,  41  L.  B. 
A.  (N.  S.)  1074,  Ann.  Cas.  1914A,  554,  ex- 
haustively reviewed  the  former  decisions  of 
this  court  touching  the  liability  of  townships, 
and  declared  the  law  to  be  that  a  township 
engaged  in  Improving  a  highway  Is  not  liable 
for  damages  occasioned  by  the  negligence  of 
its  officers.  In  Drainage  District  v.  Highway 
Commissioners,  102  Kan.  635.  171  Pac.  613, 
it  was  held  that  the  statute  defining  the  pow- 
ers of  a  drainage  district  does  not  vest  the 
board  with  authority  to  regulate  the  con- 
struction of  highways  or  of  culverts  forming 
parts  of  the  highways  within  the  district. 

"But  such  power  over  township  highways  is 
vested  in  township  officers.    •    •    •  "    SyL 

"Culverts  constitute  a  part  of  the  highway 
and  are  necessary  to  its  construction,  and  the 
township  officers  are  not  only  given  control  of 
the  construction,  but  the  townsliip  itself  is 
made  liable  for  injuries  which  result  from  de- 
fective construction."  102  Kan.  636,  171  Pac 
614. 

In  Wagner  v.  Edwards  County,  103  Kan. 
719,  176  Pac.  140,  665,  the  liability  of  coun- 
ties for  injuries  sustained  by  reason  of  de- 
fective bridges,  culverts  and  highways  was 
held  to  be  statutory  and  not  coextensive  with 
the  common-law  liability  for  negligence.  The 
action  involved  an  alleged  defect  in  a  cul- 
vert placed  in  the  highway.  The  case  turned 
on  the  question  of  notice,  and  no  reference 
was  made  to  any  distinction  between  liability 
of  the  county  or  township.  Irvin  v.  Finney 
County,  106  Kan.  171, 186  Pac.  075,  held  that 
a  county  is  not  liable  for  defects  in  a  high- 
way unless  it  has  been  duly  designated  as  a 
county  highway,  nor  for  defects  in  bridges 
unless  wholly  or  partially  constructed  by  It. 

"The  extent  of  the  liability  of  counties  for 
such  damage  and  the  conditions  on  which  a  re- 
covery may  be  had  against  them  are  found  in 
section  722  of  the  General  Statutes  of  1915. 
*    *    *   The  section  last  referred  to  provides 
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that  when  a  bridge  has  been  wboUy  or  par- 
tially conatrncted  by  the  county,  a  recovery  may 
be  bad  against  the  county  for  damages  result- 
ing from  the  defects  in  it,  if  due  notice  of  the 
defects  has  been  brought  to  the  chairman  of 
the  board  five  days  prior  to  the  time  the  dam- 
age was  sustained."  106  Kan.  174,  186  Pac 
977. 

Dubourdieu  v,  Delaware  Township,  106 
Kan.  650,  189  Pac.  386,  involved  a  suit 
against  Delaware  township,  in  Wyandotte 
county,  for  injuries  caused  by  a  defective 
highway  a  short  distance  out  of  Bonner 
Springs,  crossing  Wolf  creek,  over  which  a 
Bteel  bridge  wan  maintained  by  Wyandotte 
county.  When  tbe  plaintiff  reached  a  point 
south  and  west  of  the  bridge  a  portion  of  the 
side  of  the  road  caved,  causing  the  accident 
The  act  of  1887  was  attaclced  as  unconstitu- 
tional, but  sustained.  It  was  insisted  that 
under  the  statute  a  defective  bridge  need  not 
be  upon  a  highway  at  all,  but  it  was  said  that 
a  bridge  is  a  part  of  the  highway. 

"If  an  accident  were  caused  by  a  defect  in 
a  bridge  erected  and  maintained  by  a  county 
on  a  township  road,  the  county  under  certain 
conditions  would  t>e  liable;  if  the  injury  were 
caused  by  a  defect  in  the  part  of  the  road  main- 
tained by  the  township,  tbe  township  would 
nnder  similar  circumstances  be  liable.  Under 
the  present  road  laws  all  public  roads  are  ei- 
ther state  roads,  county  roads,  mail  routes,  or 
township  roads  (Oen.  Stat  1915,  |  8772),  and 
certain  classes  of  bridges  on  a  township  road 
are  county  bridges,  because  it  is  made  the  duty 
of  the  county  to  build  them  where  the  cost  ex- 
ceeds a  certain  amount.  *  *  *  Aa  we  have 
seen,  it  was  the  legislative  purpose  to  define 
the  liability  of  townships  and  counties  in  cer- 
tain instances  for  defects  in  highways,  and  each 
provision  of  the  act  is  fairly  adapted  to  ac- 
complish the  purpose,  and  has  a  logical  con- 
nection with  the  general  subject"  106  Kan. 
p.  654,  189  Pac.  38a 

It  is  quite  dear  that,  among  all  the  multi- 
tude of  road  statutes  passed  in  1874  and 
(dnce,  this  is  the  only  one  which  in  any  way 
has  ever  sought  to  Impose  any  liability  upon 
a  township  or  county  on  account  of  defects 
is  a  highway,  and  this  is  the  first  case  in  tbe 
history  of  ttie  state  that  has  ever  presented 
tbe  clear  and  square  question  now  raised  as 
to  which  ot  the  two  municipalities  is  liable. 
Of  course  whatever  was  said  and  held  by  the 
court  in  tbe  last  two  cases  dted  had  refer- 
ence to  statutory  enactments  since  the  injury 
now  under  consideration  occurred,  and  hence 
was  not  directly  in  point 

Ooonsel  cites  City  of  Eudora  t.  Miller,  30 
Kan.  494,  2  Pac.  685,  Conun'rs  of  Shawnee 
County  V.  City  of  Topeka,  39  Kan.  197,  18 
Pac.  161,  and  City  of  Rosedale  v.  Golding, 
55  Kan.  167,  40  Pac.  284,  to  show  that  a 
bridge  constructed  by  a  county  and  after- 
wards taken  into  a  dty  must  be  maintained 
by  the  latter  In  tbe  Eudora  Case  it  was 
also  held  tbat  though  tbe  bridge  were  built 


by  tbe  county,  and  came  within  the  limits  of 
a  dty  of  less  than  600  inhabitants,  forming 
a  part  of  two  road  districts,  the  dty  was  still 
obliged  to  keep  it  In  repair.  In  tlie  Topeka 
Case  the  fact  tliat  a  dty  and  a  county  joined 
in  the  purchase  of  a  bridge,  and  exercised 
joint  control  over  it  few  some  time,  was  held 
not  to  impose  any  liability  on  the  county  for 
the  future.  The  Rosedale  Case  involved  a 
bridge  which  bad  l>een  built  and  maintained 
by  tbe  county  within  the  corporate  limits  of 
the  dty,  forming  a  part  of  one  of  its  streets, 
and,  under  the  general  duty  of  cities  to  keep 
their  streets  reasonably  safe  for  travel,  the 
city  was  held  liable. 

A  supposed  poser  is  put  by  counsel:  That 
had  the  county  piled  rock,  gravel,  and  sand 
along  this  road,  tbe  townsMp  would  have 
been  helpless  to  remove  such  dangerous  im- 
pediments to  traveL  We  can  find,  however, 
no  provision  of  any  statute  or  any  fair  Im- 
plication therefrom  in  any  wise  authorizing 
the  county  thus  to  endanger  travel,  or  pre- 
venting tbe  township  from  speedily  removing 
such  impediments.  Indeed,  a  number  of  the 
statutes  quoted  from  carry  express  commands 
to  tbe  highway  commissioners  to  keep  tbe 
roads  in  their  tovraships  free  from  obstruc- 
tions. In  his  brief  he  says  that  there  is  an 
entry  in  tbe  journal  of  the  county  board  rec- 
ommending that  the  Leavenworth  road  be 
classed  as  a  county  road,  under  date  of  De- 
cember 1,  1913.  But  this  decides  and  deter- 
mines nothing  respecting  the  liability  of  the 
two  municlpcdlties  under  the  Damage  Act  of 
1887. 

The  strongest  argument  and  the  one  most 
vigorously  pressed  by  cotinsel  for  the  town- 
ship, is  that  the  Legislature  by  tbe  act  of 
1899  and  subsequent  supplemental  statutes 
has  withdrawn  this  road  from  the  ordinary 
category  of  roads,  and  taken  it  out  from  un- 
der the  obligations  and  liabilities  Incident 
to  such  ordinary  highways  within  Wyandotte 
county.  Let  us  see.  When  chapter  237  was 
passed  in  1887,  tbe  General  Road  Law  was 
found  in  the  Compiled  Statutes  of  1885,  and 
of  necessity  the  act  must  be  judged  and  con- 
strued as  of  that  date,  and  in  view  of  the 
legislation  then  existing. 

"The  Legislature  is  presumed  to  have  had 
former  statutes  before  it,  to  have  been  ac- 
quainted with  their  judicial  construction,  and 
to  have  passed  new  statutes  on  the  same  sub- 
ject with  reference  thereto."  25  B.  a  L.  1063, 
i  287. 

An  ezamlnati<Mi  of  that  legislation  shows 
tbat  the  road  overseer  was  required  to  open 
or  cause  to  be  opened  "all  county  and  state 
roads  and  highways  which  have  been  or  may 
hereafter  be  laid  out  or  established  througb 
any  part  of  the  district  assigned  to  such 
overseer  •  •  •  and  the  overseer  shall 
keep  the  same  in  repair,  and  remove  or  cause 
to  be  removed  all  obstructions  that  may  from 
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time  to  time  be  found  thereon.    •    •    •" 
Comp.  Laws  1S85,  c.  89,  i  12. 
Section  27: 

"If  at  any  time  any  highway  sliall  be  ob- 
structed or  become  impassable,  or  any  bridge 
shall  be  impaired  so  as  to  be  misafe  it  shall  be 
the  duty  of  the  overseer  of  the  district  in  which 
such  obstruction,  impassable  road  or  impaired 
bridge  may  be  situated,  to  cause  such  obstruc- 
tion to  be  removed,  or  each  road  or  bridge  to 
be  repaired  forthwith.    •••••• 

Section  42  provided  for  declaring  a  town- 
stilp  /One  road  district  on  proper  petition. 

"And  for  the  purpose  of  repairing  the  roads 
leading  into  any  city,  town  or  village,  any  two 
adjoining  townships,  or  any  adjoining  dty  and 
township,   may    •    •    *    consolidate.    •    *    • " 

Section  27  of  chapter  16,  concerning  bridg- 
es, required  the  road  overseer  to  "inspect  all 
the  bridges  in  his  district  from  time  to  time, 
and  in  case  any  repairs  became  necessary  to 
any  bridge,  or  approach  to  a  bridge,"  to  re- 
pair or  report  to  the  county  board.  That 
chapter  provided  that  the  county  board 
should  determine  what  bridges  should  be 
built  and  repaired  at  the  expense  of  the  coun- 
ty and  what  by  the  road  district  In  case  the 
estimated  cost  was  over  $200  they  were  to 
appoint  the  township  trustee  commissioner 
to  contract  for  its  building.  Section  9  pro- 
vided that,  when  it  should  become  "necessary 
to  repair  any  public  bridge  (for  which  the 
county  iias  appropriated  money  for  the  con- 
struction thereof ),"  the  county  commlasioners 
should  require  the  township  trustee  of  the 
township  In  which  such  bridge  was  located 
to  examine  and  estimate  the  cost  of  repair- 
ing, the  county  board  to  appropriate  money 
therefor  and  "proceed  forthwith  to  cause 
said  bridge  to  be  repaired  in  the  way  the> 
may  order  and  direct" 

With  this  existing  legislation  In  view,  it 
is  proper  to  examine  Chapter  237.  It  will  be 
observed  that  the  damage  is  to  be  recovered 
from  the  "county  or  township  wherein  such, 
defective  bridge,  culvert  or  highway  is  locat- 
ed, as  hereinafter  provided."  Three  things — 
a  defectiTe  bridge,  a  defective  culvert  or  a 
defective  highway — are  the  only  possible 
causes  of  injury  included.  Damages  caused 
by  either  may  be  recovered  in  only  one  way — 
that  is,  "as  hereinafter  provided."  Then 
come  the  prescribed  way  and  conditions ; 
when  damage  was  caused  by  a  defective 
bridge  constructed  wholly  or  partially  by  the 
county,  and  the  diairman  of  the  county  had 
five  days'  notice.  This  is  one  case.  And,  "in 
other  cases,"  which  must  mean  all  other  cas- 
es, "such  recovery  may  he  had  from  the 
township.  *  •  •  "  So,  according  to  the  un- 
mistakable terms  of  the  act  the  county  Is 
liable  in  one  case  only — when  the  damage 
was  caused,  not  by  a  defective  culvert  or 
highway,  or  even  by  a  defective  bridge,  but 
by  a  bridge  wholly  or  partially  constructed 


by  the  county.  Why  the  act  was  drawn  tills 
way  instead  of  lome  other  we  are  not  ad- 
vised, nor  does  it  concern  us.  It  is  sufficient 
to  know  that  thus  it  was  written.  Nothing 
whatever  in  the  road  law  of  this  state  when 
this  statute  was  passed,  and  nothing  in  the 
act  itself,  shows  the  slightest  intention  to 
make  liability  dependent  on  maintenance; 
and  yet  this  has  bieen  left  untouched  by  the 
Legislature  for  34  years,  and  remains  the  sole 
legisla^ve  Instance  of  making  either  a  town- 
ship or  a  county  liable  for  defective  bridges, 
culverts  or  highways.  In  view  of  this  Ids- 
tory,  and  the  plain  provisions  of  the  act  in 
question,  all  subsequent  acts  providing  for 
building  and  maintaining  roads  by  Wyandotte 
county  can  have  no  ^ect  to  repeal  or  modify 
this  act,  which  relates  not  to  construction 
and  maintenance  of  roads  or  bridges,  but  only 
to  damages  for  defects  in  them. 

There  will  soon  be  a  session  of  the  Legis- 
lature, and,  if  the  interpretation  contended 
for  by  counsel  is  desired,  a  proper  amend- 
ment can  easily  be  made  or  a  new  act  passed. 

BURCH  and  MASON,  JJ.,  Join  in  this  dis- 
sent 

MARSHALL,  3.    I  concur  in  the  conda- 

sion  that  the  township  is  not  liable,  but  I 
dissent  from  the  conclusion  that  the  county 
is  liable.  My  reasons  for  this  are  as  follows: 
This  action  was  prosecuted  under  section  722 
of  the  General  Statutes  of  1915.  Under  that 
secticm  no  liability  Is  placed  oo  the  county 
for  a  defective  highway.  Under  secticxi  722 
the  township  had  absolute  control  of  the  road. 
That  control  has  been  taken  away  by  snhee- 
quent  legislation.  This  subsequent  legisla- 
tion by  implication  has  repealed  that  pcut  at 
section  722  imposing  liability  on  the  township 
for  a  defect  in  the  highway.  My  Judgment 
is  that  the  Legislature  may  impose  liability 
on  the  township  even  if  it  ima  no  control  over 
the  road,  but  I  am  of  the  opinion  that,  in 
this  instance,  subsequent  legislation  is  so  in- 
consistent with  the  liability  of  the  township 
under  section  722  that  the  x>art  of  that  stat- 
ute imposing  liability  on  the  township  has 
been  repealed  by  implication.  In  other 
words,  my  judgment  is  that  there  la  no  lia- 
bility on  the  part  of  either  township  or  coun- 
ty in  this  action. 

On  Bdiearlng. 

WEST,  J.  [2]  In  the  former  opinion  It 
was  held  that  the  township  is  not  liable.  A 
rehearing  was  granted  for  the  purpose  of 
determining  finally  whether  the  county  is 
liable.  The  question  hinges  upon  the  act  of 
1887  (Gen.  Stat.  1915,  {  722)  and  subsequent 
legislatioii  respecting  roads  In  Wyandotte 
county. 

Considering  the  title  and  purpose  of  the 
act,  it  is  held  that  the  legislative  intention 
was  to  impose  a  liability  upon  counties  and 
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townsblps  for  dflfects  in  roads  and  bridges, 
and  not  to  restrict  sncb  county  liability  to 
defects  In  bridges  constructed  wboUy  by  a 
county.  Also  tbat  subsequent  legislation 
touching  Wyandotte  county  evinces  an  intent 
to  place  the  liability  on  the  county  or  town- 
ship whose  duty  it  is  to  maintain  the  road 
or  bridge  where  the  defect  exists. 

The  acts  cited  in  the  former  opinion  are 
held  to  manifest  an  intention  to  place  in  a 
case  like  the  one  before  us  the  liability  up- 
on the  county;  its  clear  duty  being  to  main- 
tain such  road.  It  is  therefore  held  that  the 
trla?  court  improperly  sustained  the  demur- 
rer of  the  county,  and  the  cause  is  remand- 
ed for  further  proceedings  In  accordance 
h««witb. 

WEST,  J.,  dissents. 

MARSHALL,  J.  (dissenting).  This  action 
la  prosecuted  under  section  722  of  the  Gen- 
eral Statutes  of  1915.    That  section  reads: 

"Any  person  who  shall  withont  contributing 
negligence  on  his  part  sustain  damage  by  rea- 
son of  any  defective  bridge,  culvert,  or  higli- 
way,  may  recover  snch  damage  from  the  coun- 
ty or  township  wherein  such  defective  bridge, 
culvert  or  highway  is  located,  as  hereinafter 
provided;  that  is  to  say,  sndi  recovery  may 
be  from  the  county  when  such  damage  was 
caused  by  a  defective  bridge  constructed  wholly 
or  partially  by  such  county,  and  when  the 
chairman  of  the  board  of  county  commission- 
ers of  such  county  shall  have  had  notice  of 
such  defects  for  at  least  five  days  prior  to  the 
time  when  such  damage  was  sustained;  and  in 
other  cases  such  recovery  may  be  from  the 
township,  where  the  trustee  of  snch  township 
diall  have  had  like  notice  «t  sneli  defect" 

TUB  statute  fixes  liability  on  the  county 
lor  injuries  sustained  on  a  bridge,  but  does 
not  place  liability  on  the  county  for  inju- 
ries sustained  on  a  highway.  The  accident 
In  tills  case  occurred  on  a  highway;  the 
plaintiff  was  not  injured  on  abridge.  There- 
fore the  county  Is  not  liable  under  section 
722  for  the  damages  sustained  by  the  plain- 
tUT.  So  far  as  the  county  Is  concerned,  tbls 
aection  of  the  statute  has  not  been  amended 
or  repealed.  It  is  the  statute  fixing  the  lia- 
bility of  the  county,  if  there  Is  such  a  stat- 
ute. No  other  statute  has  been  cited  fixing 
Uability  on  the  county  for  defect  In  a  high- 
way.   It  Is  safe  to  say  that  none  exists. 

In  County  of  Marlon  v.  RIggs,  24  Kan. 
255,  this  court  In  the  syllabus  said: 

'In  the  absence  of  a  liability  expressly  de- 
clared by  statute,  a  county  is  not  liable  for 
damages  accruing  from  defective  highways  or 
public  bridges." 

That  principle  has  often  been  followed  by 
tills  court.  Tp.  of  Quincy  v.  Sheehan,  48 
Kan.  620,  62S,  29  Pac.  10S4 ;  Reading  Tp.  v. 
Telfer.  57  Kan.  798,  48  Pac.  1S4,  57  Am.  St 
Hep.  .366;  Sliver  v.  County,  76  Kan.  228,  230, 
M  Pac  SS;   Shawnee  County  v.  Jacobs,  79 


Kan.  76,  99  Pa&  817,  21  L.  R.  A.  (N.  S.)  209; 
Fisher  v.  Delaware  Tp.,  87  Kan.  674,  125 
Pac.  94,  41  L.  R.  A.  (N.  S.)  J074,  Ann.  Cas. 
1914A,  534 ;  Thomas  v.  Ellis  County,  91  Kan. 
443,  138  Pac.  409;  Harper  v.  City  of  Topeka, 
92  Kan.  11,  14,  139  Pac.  1018,  51  L.  R.  A.  (N. 
S.)  1032;  Gray  v.  Sedgwick  County,  101 
Kan.  195,  198,  165  Pac.  867,  L.  R;  A.  1918F, 
182. 

In  Silver  v.  Clay  County,  76  Kan.  228,  230, 
91  Pac.  65,  56,  this  court  said: 

"We  have  not  been  cited  to  any  statute,  and 
believe  none  exists,  which  imposes  any  obliga- 
tion upon  a  county  to  respond  in  damages  for 
the  negligence  or  even  wrongful  act  of  its  offi- 
cers in  relation  to  the  maintenance  of  public 
road  or  bridges,  except  section  579  of  the  Gen- 
eral Statutes  of  1901."  (Section  479  of  the 
General  Sututes  of  1901  is  section  722  of  the 
General  Statutes  of  1916.) 

Taking  liability  away  from  the  township 
does  not  fix  the  liability  on  the  county. 
That  method  of  establishing  liability  would 
be  in  violation  of  section  16  of  article  2  of 
the  Constitutlcm  of  this  state.  In  my  Judg- 
ment the  county  Is  not  liable. 

BDRCEC,  J.,  Joins  in  this  dissent 

DAWSON,  J.  (concurring  specially).  This 
action  is  brought  under  a  statute  the  avowed 
purpose  of  which  is  expressed  in  its  title: 

"An  act  making  counties  and  townships  liable 
for  defects  in  bridges,  culverts  and  highways  in 
certain  cases."  Laws  of  1887,  c.  237  (Gen. 
Stat  191S,  I  722). 

In  the  text  of  the  statute  it  Is  similarly 
dedared: 

"Section  1.  Any  person  who  shall  without  con- 
tributing negligence  on  his  part  sustain  damage 
by  reason  of  any  defective  bridge,  culvert  or 
highway,  may  recover  such  damage  from  the 
county  or  township  wherein  sndi  defective 
bridge,  culvert  or  highway  is  located,  as  here- 
inafter provided;  tbat  is  to  say,  snch  recovery 
may  be  from  the  county  when  such  damage 
was  caused  by  a  defective  bridge  constructed 
wholly  or  partially  by  such  county,  •  »  • 
and  in  other  cases  such  recovery  may  be  from 
the  township.    •    *    • " 

It  Is  my  opinion  that  the  words  "culverts 
and  highways"  as  first  used  in  the  text  of 
the  statute  are  merely  omitted  in  repeating 
the  declaration  of  the  county's  liability 
through  a  careless  elision,  and  not  through 
any  Intention  that  counties  shall  be  relieved 
of  liability  for  defective  culverts  or  high- 
ways. Note  that,  in  the  concluding  language 
of  the  act  where  the  Uability  of  townships 
is  prescribed,  all  three  of  the  words  "bridg- 
es, culverts  and  highways"  In  hiec  verba  are 
omitted,  but  withont  In  the  least  destroying 
the  avowed  legislative  intention  as  declared 
in  the  title  and  in  the  earlier  part  of  the 
text 
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It  seems  to  me  that  the  familiar  and  often 
Invoked  rule  of  statutory  construction  la  per- 
tinent here: 

"It  is  familiar  law  that  legislative  enactments 
are  not  any  more  than  any  other  documents 
to.be  defeated  on  account  of  errors,  mistakes 
or  omission^.  Where  one  word  or  figure  has 
been  erroneously  used  for  another  or  a  word 
omitted,  and  the  context  affords  the  means  of 
correction,  the  proper  word  or  figure  will  be 
deemed  substituted  or  supplied.  This  is  only 
making  the  naked  letter  of  the  statute  yield 
to  its  obvious  intent.  Brook  v.  Blue  Mound,  61 
Kan.  184,  69  Pac.  273;  Reese  v.  Hammond,  94 
Kan.  459,  146  Pac  997;  Sutherland  on  Stat- 
utory Construction,  §  260."  Coney  v.  City  of 
Topeka,  96  Kan.  46,  49,  149  Pac.  689,  690; 
Tatlow  T.  Bacon,  101  Kan.  26,  31.  165  Pac. 
835,  14  A.  L.  R.  269;  State  ex  rel.  v.  City  of 
Hutchinson,  106  Kan.  532,  534,  188  Pac.  433. 

Certainly  if  the  county  liability  Is  limited 
to  recovery  of  damages  sustained  by  defec- 
tive county  bridges  the  text  of  the  statute, 
"such  recovery,"  etc.,  would  compel  a  sim- 
ilar limitation  on  the  liability  of  the  town- 
ship to  defective  township  bridges.  This 
would  grossly  distort  the  declared  legisla- 
tive intention. 

The  construction  I  suggest  has  one  virtue 
— that  of  making  the  naked  letter  of  the 
statute  yield  to  the  declared  purpose  of  the 
Legislature  in  enacting  it.  Thus  construed, 
the  county  is  liable  where  with  adequate  no- 
tice it  has  neglected  its  duty  touching  coun- 
ty bridges,  culverts,  and  highways,  and  the 
township  is  liable  for  its  similar  neglect  of 
duty  touching  township  bridges,  culverts, 
and  highways. 

JOHNSTON,  0.  J.,  and  PORTER,  J,  Join 
in  this  special  concurrence. 

MASON,  J.  (concurring  specially).  To  me 
the  statute  seems  to  say  that  the  township 
is  liable,  but,  in  view  of  the  rejection  of  that 
interpretation,  I  think  It  may,  and  should, 
by  a  liberal  construction,  be  held  to  Impose 
liability  on  the  county. 


(Ul  Kttn.  183) 

KAW  VALLEY  DRAINAGE  DIST.  OF  WY- 
ANDOTTE COUNTY  V.  MISSOURI  PAC. 
RY.  et  al.    (No.  19115.) 

(Supreme  Court  of  Kansas.    May  6,  1922.) 

(Bvllaiui  l)v  Editorial  Staff.) 

Mandamus  «=sl85— The  court  will  deny  pialn- 
tlfTs  motion  to  enjoin  defendants  from  obey- 
ing Its  own  order  where  plaintiff  Is  at  fault. 
Plaintiff's  motion  to  enjoin  defendants  from 
obeying  an  order  of  the  Supreme  Court  in  an 
original   proceeding  in  mandamus  will  be  de- 
nied, particularly  where  the  court  is  asked  to 
order  the  total  demolition  of  a  bridge  where 
the  defendants  would  have  corrected  the  de- 


fects in  the  bridge  and  have  removed  a  flood 
menace  long  ago  if  it  had  not  been  for  plain- 
tiff's persistent  and  protracted  course  of  ob- 
struction. 

Original  proceeding  In  mandamus  by  the 
Kaw  Valley  Drainage  District  of  Wyandotte 
County  against  the  Missouri  Pacific  Railway 
and  others.  On  motion  for  an  injunction  to 
prevent  the  defendants  from  obeying  an  or- 
der of  the  Supreme  Court.  Motion  denied, 
and  Jurisdiction  of  case  retained. 

T.  A.  Pollock,  R.  J.  Higgins,  and  Henry 
E.  Dean,  all  of  Kansas  City,  for  plalntlfC. 

Waggener,  (yhalliss  &  Brown,  of  Atchison, 
Geo.  L.  De  Lacy,  of  Omaha,  and  A.  L.  Berger, 
of  Kansas  City,  for  defendants. 

DAWSON,  J.  We  have  here  to  consider 
an  unusual  motion  presented  by  the  Kaw 
Valley  Drainage  District  The  motion  Is  for 
an  injunction  to  prevent  the  defendants  from 
obeying  an  order  of  this  court  entered  June 
15,  191T. 

It  may  be  remembered  that  the  plaintiff 
filed  an  action  in  this  court  on  May  3,  1913, 
to  require  the  defendants  to  remove  an  inter- 
state railway  bridge  near  the  Junction  of  tbe 
Kaw  and  Missouri  rivers  on  the  alleged 
ground  that  it  was  anr  obstruction  to  the  flow 
of  water,  and  tended  to  increase  the  hazard 
of  floods  at  Kansas  City.  After  four  years' 
time  was  consumed  In  preparing  this  case 
for  trial,  a  large  trunkful  of  evidence  and  a 
mass  of  other  documentary  and  probative 
matter  was  gathered  by  the  litigants,  at 
much  needless  cost  to  the  taxpayers  of  the 
drainage  distinct  as  well  as  to  the  defend- 
ants. This  court  found  that  plalnttfiTs  de- 
mand for  the  total  destruotlcm  of  the  bridge 
was  unreasonable  (99  Kan.  188,  161  Pac 
937),  and  that  the  obstructive  defects  could 
be  corrected  as  suggested  by  the  evidence  of 
competent  engineering  experts,  as  follows: 

"By  raising  tbe  entire  bridge  2t/io  feet  and 
removing  the  southeast  approach  within  the 
harbor  line,  and  removing  the  piling,  the  south- 
east cylinder  piers,  the  girder  span  thereat,  and 
the  riprap  down  to  15  feet  under  low  water  lev- 
el, and  by  substituting  steel  sheet  piling  to  pro- 
tect the  southeast  concrete  pier  in  lieu  of  the 
present  riprap  protection,  and  by  removing  the 
latter,  and  by  removing  all  the  present  bridge 
structure  extending  from  the  southeast  con- 
Crete  pier  to  the  southeastern  shore  and  sub- 
stituting therefor  a  new  steel  truss  span  ap- 
proximately 260  feet  in  length  to  rest  upon 
the  southeastern  concrete  pier  and  stretching 
without  obstruction  over  a  free  waterway  to 
the  harbor  line  on  the  southeastern  shore  and 
to  rest  thereupon  a  suitable  and  durable  abut- 
ment conforming  to  the  plaintiff's  dike." 

It  was  therefore  ordered: 

"That  the  defendant  owner  of  this  bridge  and 
L.  S.  Cass,  receiver,  proceed  forthwith  to  pre- 
pare plans  for  tbe  reconstruction  of  the  bridge 
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ia  aubttantial  conformity  with  the  foregoing 
fiodiiig,  and  when  so  prepared  that  the  d^end- 
anta  submit  the  plans  to  the  plaintiff  board  for 
its  approval,  and  that  thereafter  npon  the  ap- 
proval or  disapproTal  of  the  plaintiff  board  the 
said  plans  be  submitted  to  this  court  for  ap- 
proral,  and  that  upon  the  approyal  of  this  court, 
the  said  plans  shall  be  filed  with  the  United 
State*  Secretary  of  War  and  the  proper  appli- 
cation be  made  for  the  requisite  federal  sanc- 
tion to  reconstruct  the  bridge,  all  of  which  the 
defendants  are  ordered  to  do  with  diligence  and 
good  faith;  and  when  the  proper  federal  sanc- 
tion is  obtained  the  defendants  shall  proceed 
with  all  conyenient  speed  to  reconstruct  the 
bridge  and  to  prosecute  the  work  diligently  nn- 
til  its  completion.  Reasonable  allowance  of 
time  will  be  made,  as  may  be  necessary,  for  de- 
lays occasioned  without  fault  of  defendants. 
•    •    • 

"It  is  further  ordered  that  the  costs  of  this 
action  be  divided,  plaintiff  to  pay  half  and  de- 
fendants to  pay  half. 

"It  is  further  ordered  that  the  Juriadiction  of 
the  cause  be  retained." 

Waiving  a  review  by  the  United  States 
Supreme  Court  of  the  federal  questions  in- 
volved, and  which  In  a  similar  case  had  led 
to  the  defeat  of  the  plaintiff  in  its  attempts 
to  enforce  its  similar  order  for  the  destruc- 
tion of  another  Interstate  bridge  less  than  a 
mile  away  (Kansas  Southern  Ry.  v.  Kaw 
Valley  DUt,  233  U.  8.  76,  34  Sup.  Ot  664. 
68  In  Ed.  857)  the  defendants  proceeded  at 
once  In  good  faith  to  comply  with  the  order 
of  this  court.  Thdr  engineering  plans,  being 
prepared  in  accordance  with  the  order  of 
this  court,  were  submitted  to  the  plaintiff 
board  for  approval.  That  approval  was  de- 
nied. Defendants  were  compelled  to  return 
to  this  court  for  Instructions.  We  held  that 
the  plalntUTs  refusal  was  arbitrary  and  un- 
reasonable, and  should  be  held  for  naught 

The  defendants  then  submitted  the  plans  to 
the  War  Department  The  plaintiff  made  an 
Ineffectual  attempt  before  that  department 
to  prevent  their  approvaL  Consideration  of 
the  matter  was  necessarily  deferred  by  the 
World  War,  but  on  April  6,  1920,  the  plans 
were  approved  by  the  proper  officials  of  the 
War  Department  Meantime  the  defendants 
were  involved  in  financial  troubles,  partly 
owing  to  the  greatly  increased  cost  of  labor 
and  materials,  and  the  War  Department  ex- 
tended the  time  in  which  to  commence  the 
work  of  reconstruction. 

On  January  16,  1922,  the  plaintiff  ai^lied 
to  the  Secretary  of  War  for  the  revocation 
of  its  former  approval  of  the  plans  for  the 
reconstmction  of  the  bridge,  and  the  whole 
matter  was  again  patiently  reviewed  (see 
Appendix  to  this  opinion)  and  the  revocation 
denied. 

Now  the  plaintiff  asks  this  court  to  enjoin 
the  defendants  from  obeying  our  own  order. 
Indeed,  it  goes  further,  and  asks  us  to  order 
the  total  demolition  of  the  bridge.  We  shall 
certainly  grant  nothing  of  the  sort 


Moreover,  these  Interminable  maneavera, 
which  only  hinder  and  delay  the  reconstruo- 
tlon  of  the  bridge  to  correct  its  interference 
with  flood  waters,  ought  to  have  stopped 
long  ago.  They  must  stop  now.  If  the  de> 
fendantg  had  been  permitted  to  correct  the 
defects  of  this  bridge,  without  this  persistent 
and  protracted  course  of  obstruction  on  the 
part  of  plaintiff,  the  flood  menace  of  this 
bridge  would  have  been  eliminated  years  ago. 
It  could  have  been  done  at  a  cost  of  $80,000. 
Now,  it  is  shown  that  it  will  cost  $226,000. 

Tills  motion  in  all  its  phases  is  denied,  the 
defendants  are  admonistied  to  proceed  with 
diligence  to  discharge  their  duty  under  the 
order  of  this  court  issued  June  15,  1917,  and, 
in  the  event  that  defendants  are  further 
hindered  or  delayed  in  the  performance 
thereof,  they  may  resort  to  this  court  for 
relief.    Jurisdiction  of  the  cause  Is  retained. 

All  the  Justices  concurring. 

APPENDIX. 

War  Department  Office  of  the  Judge  Advocate 
General,  Washington. 

J.  A.  O.  823.  February  18,  1922. 

Memorandum  for  the  Secretary  of  War. 

Subject:  Application  of  the  Kaw  Valley 
Drainage  District  for  revocation  of  approval 
of  plans  for  bridge  over  Kansas  river,  Kansas 
City,  Kansas. 

The  history  of  this  case  may  be  briefly  stated 
as  follows:  '  The  predecessor  of  the  Kansas 
City-  Northwestern  Railway  Company  con- 
structed in  1903-1904  a  bridge  over  the  Kan- 
sas river,  a  navigable  stream  wholly  within  the 
boundaries  of  the  state  of  Kansas,  without  hav- 
ing the  plans  of  the  bridge  approved  by  the 
Secretary  of  War  and  the  Chief  of  Engineers. 
The  Kaw  Valley  Drainage  Clommission,  incor- 
porated under  the  laws  of  Kansas  (Oeneral 
Statutes  of  Kansas  Ann.  1915,  p.  743  et  seq.), 
instituted  suit  in  the  courts  of  the  state  of 
Kansas  to  compel  removal  of  the  bridge  as 
being  a  flood  menace.  The  matter  was  decided 
by  the  Supreme  Court  of  Kansas  (09  Kans.  188, 
161  Pac.  937).  The  court  refused  to  order  the 
removal  of  the  bridge,  but  in  an  order  entered 
June  16,  1917,  directed  its  modification  accord- 
ing to  plans  to  be  submitted  for  the  approval 
of  the  Drainage  District  and  the  Supreme 
Court  of  Kansas,  and  thereafter  to  be  filed  with 
the  Secretary  of  War  with  proper  application 
for  the  requisite  federal  sanction  to  reconstruct 
the  bridge.  Plans  of  the  bridge,  prepared  in  ac- 
cordance with  this  order,  were  subsequently  dis- 
approved by  the  drainage  commission,  here- 
upon the  Kansas  Supreme  Court,  in  an  order 
dated  July  11,  1917,  found  that  the  disapproval 
was  based  solely  npon  grounds  theretofore  de- 
cided adversely  to  the  plaintiff;  that  said  dis- 
approval was  arbitrary  and  unreasonable  and 
should  be  held  for  naught.  The  court  therefore 
approved  the  plans  and  directed  that  they  be 
presented  to  the  War  Department  and  to  the 
proper  federal  authorities  in  further  compli- 
ance with  its  order  of  June  16,  1917.  In  com- 
pliance with  this  order  by  application  dated 
August  7,  1917,  the  plans  were  submitted  to 
the  Secretary  of  War  for  approval,  and  a  pub- 
lic hearing  was  held  by  the  district  engineer  at 
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Eansa*  (Sty  on  Febrnary  11,  1917  [1918?]. 
Consideration  of  the  matter  was  suspended  dar- 
ing the  World  War,  bat  it  waa  asain  taken  up 
in  1919,  and  on  Febrnary  20,  1920,  a  special 
hearing  waa  given  to  intereated  parties  by  the 
Secretary  of  War  at  hia  office.  Immediately 
thereafter  the  Secretary  of  War  reqhested  a 
ruling  of  this  office  upon  the  question  "whether 
the  Secretary  of  War  and  the  Chief  of  Engi- 
neers can  approve  these  proposed  modifica- 
tions." The  matter  was  given  carefvl  consid- 
eration by  this  office,  and  in  a  memorandum  for 
the  Secretary  of  War,  dated  March  8,  1920,  the 
opinion  was  expressed  that  the  Secretary  of 
War  and  the  Chief  of  Engineers  had  autliority 
to  approve  the  plana.  This  opinion  was  ap- 
proved by  the  Secretary  of  War  on  March  16, 
1020,  and  in  accordance  therewith  the  plans  of 
the  bridge  were  formerly  approved  by  War 
Department  instrument  signed  by  the  Chief  of 
Engineers,  March  30,  1020,  and  by  the  Assist- 
ant SecreUry  of  War,  April  6,  1920.  By  the 
terms  of  the  instrument  the  approval  thereby 
given  was  to  cease  and  be  null  and  void,  unless 
the  actual  work  of  reconstruction  was  com- 
menced within  one  year  and  completed  within 
three  years  from  the  date  of  the  instrument; 
bat  these  dates  were  extended  by  the  Secre- 
tary of  War  on  Febrnary  18,  1921,  to  April 
6,  1922,  and  April  6,  1924,  respectively.  It  is 
understood  that  the  railway  company  has  not 
yet  begun  the  reconstruction  of  its  bridge,  but 
that  it  contemplates  commencing  the  work 
prior  to  the  expiration  of  the  time  limit. 

Under  date  of  January  16,  1922,  the  Kaw 
Valley  Drainage  District,  through  its  board 
of  directors,  transmits  to  the  Secretary  of  War 
an  application  for  the  revocation  of  the  War 
Department  instrument  approving  the  plans  of 
this  bridge  and  a  request  that  the  United  States 
institute  a  suit  for  the  removal  of  the  bridge 
as  an  unlawful  structure.  In  a  memorandum 
addressed  to  the  Secretary  of  War,  February 
11,  1922,  the  Chief  of  Engineers  remarks  as 
follows:  "So  far  as  navigation  is  concerned, 
it  was  my  conclusion  when  the  approval  of  the 
plans  was  given,  that  the  bridge  was  not  an 
unreasonable  obstruction  to  navigation  then  ex- 
isting, and  that  there  was  no  prospective  in- 
crease of  traffic  on  the  river,  and  I  know  of  no 
reason  for  dianging  this  conclusion.  The 
bridge  serves  an  important  interstate  com- 
merce, and  r  concur  with  my  predecessors  that 
under  the  circumstances  the  Department  would 
not  be  Justified  in  inaugurating  any  procedure 
either  for  its  alteration  or  removal.  Moreover, 
it  is  believed  that  the  orderly  administration  of 
the  public  business  requires  that  matters  which 
have  received  such  exhaustive  consideration  and 
repeated  decision  as  this  should  be  deemed  set- 
tied,  and  not  open  to  Reconsideration  and  read- 
judication  at  the  pleasure  of  those  interested 
in  them;  otherwise  the  acts  of  the  department 
will  be  kept  perpetually  unsettied  and  afloat. 
The  Kaw  Valley  Drainage  District  has  had  am- 
ple opportunity  to  present  its  views  relative  to 
the  phases  of  the  case  within  the  jurisdiction 
of  the  department,  and  I  see  no  occasion  for  a 
farther  bearing.  As  a  matter  of  courtesy, 
however,  inasmuch  as  the  action  of  the  depart- 
ment in  approving  the  plans  for  reconstructing 
the  bridge  is  challenged  on  legal  grounds,  it  is 
suggested  that  the  papers  might  be  referred  to 
the  Judge  Advocate  General  for  farther  con- 


sideration •(  this  question.  If  he  find  no  error 
in  law,  I  recommend  that  the  Kaw  Valley 
Drainage  District  be  advised  that  the  depart- 
ment feels  constrained  to  deny  the  applica- 
tion." 

The  federal  law  applicable  to  this  case  is  as 
follows:  Section  9  of  the  River  and  Harbor 
Act  approved  March  3,  1899  (30  SUt  1161) 
provides,  in  part:  "That  it  shall  not  be  law- 
ful to  construct  or  commence  the  construction 
of  any  bridge,  dam,  dike,  or  causeway  over  or 
in  any  port,  roadstead,  haven,  harbor,  canal, 
navigable  river,  or  other  navigable  water  of 
the  United  States  until  the  consent  of  Congress 
to  the  building  of  sudi  structures  shall  have 
been  obtained  and  until  the  plans  for  the  same 
shall  have  been  submitted  to  and  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  of 
War:  Provided,  that  such  structures  may  be 
built  under  authority  of  the  Legislature  of  a 
state  across  rivers  and  other  waterways  the 
navigable  portions  of  which  lie  wholly  within 
the  limits  of  a  single  state,  provided  the  location 
and  plans  thereof  are  submitted  to  and  ap- 
proved by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War  before  construction  is  com- 
menced.   •    •    • " 

Section  12  of  the  same  act  provides  (30  Stat. 
1151),  as  amended  by  the  Act  of  February  20, 
1900  (31  Stat  32)  that  "every  person  and  ev- 
ery corporation  that  shall  violate  any  of  the 
provisions  of  sections  nine,  ten,  and  eleven  of 
this  act,  or  any  rule  or  regulation  made  by  the 
Secretary  of  War  in  parsnance  of  the  provi- 
sions of  the  said  section  eleven,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  not  exceed- 
ing twenty-five  hundred  dollars  nor  less  than 
five  hundred  dollars,  or  by  imprisonment  (in 
the  case  of  a  natural  person)  not  exceeding 
one  year,  or  by  both  such  punishments,  in  the 
discretion  of  the  court  And  farther,  the  re- 
moval of  any  structures  or  parts  of  structorea 
erected  in  violation  of  the  provisions  of  the  said 
sections  may  be  enforced  by  the  injunction  of 
any  circuit  court  exercising  Jurisdiction  in  any 
district  in  which  such  structures  may  exist  and 
proper  proceedings  to  this  end  may  be  insti- 
tuted under  the  direction  of  the  Attorney  Gen- 
eral of  the  United  States." 

And  section  18  of  the  act  provides:  '^That 
whenever  the  Secretary  of  War,  shall  have  good 
reason  to  believe  that  any  railroad  or  other 
bridge  now  constructed,  or  which  may  here- 
after be  constructed,  over  any  of  the  navigable 
waterways  of  the  United  States  is  an  unrea- 
sonable obstruction  to  the  free  navigation  of 
such  waters  on  account  of  insufficient  height, 
width  of  span,  or  otherwise,  or  where  there 
is  difficulty  in  passing  the  draw  opening  or  the 
draw  span  of  such  bridge  by  rafts,  steamboats, 
or  other  water  craft  it  shall  be  the  duty  of 
the  said  Secretary,  first  giving  the  parties  rea- 
sonable opportunity  to  be  heard,  to  give  notice 
to  the  persons  or  corporations  owning  or  con- 
trolling such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  reasona- 
bly free,  easy,  and  unobstructed;  and  i&  giving 
such  notice  be  shall  specify  the  changes  rec- 
ommended by  the  Chief  of  Engineers  that  are 
required  to  be  made,  and  shall  prescribe  in  each 
case  a  reasonable  time  in  which  to  make  them. 
If  at  the  end  of  sadi  time  the  alteration  has 
not  been  made,  the  Secretary  of  War  ahali 
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forthwith  iioti^  the  United  States  district  at- 
tornej  for  the  district  in  which  such  bridge 
is  situated,  to  the  end  that  the  criminal  pro- 
ceedings hereinafter  mentioned  may  be  taken. 
If  the  persons,  corporation,  or  association  own- 
ing or  controlling  any  railroad  or  other  bridge 
shall,  after  receiving  notice  to  that  effect,  as 
hereinbefore  required,  from  the  Secretary  of 
War,  and  within  the  time  prescribed  by  him 
willfully  fail  or  refuse  to  remove  the  same  or 
to  comply  with  the  lawful  order  of  the  Secre- 
tary of  War  in  the  premises,  such  persons,  cor- 
poration, or  association  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conriction  thereof 
shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  and  every  month  such  per- 
sons, corporation,  or  association  shall  remain 
in  default  in  respect  to  the  removal  or  altera- 
tion of  audi  bridge  shall  be  deemed  a  new  of- 
fense, and  subject  the  persons,  corporation,  or 
association  so  offending  to  the  penalties  above 
prescribed:  Provided,  that  in  any  cas3  arising 
under  the  provisions  of  this  section  an  appeal 
or  writ  of  error  may  be  taken  from  the  district 
courts  [or  from  tiie  existing  circuit  courts]  di- 
rect to  the  Supreme  Court  either  by  the  United 
States  or  by  the  defendants." 

The  power  of  Congress  to  regulate  the  plac- 
ing of  obstructions  in  the  navigable  waters 
of  the  United  States  is  based  upon  the  com- 
merce clause  of  the  Constitution  (Const,  art. 
1,  i  8,  d.  3),  and  in  the  act  cited  supra  Con- 
gress has  prescribed  that  it  shall  be  unlawful 
to  place  any  of  the  structures  therein  mention- 
jed,  including  bridges,  in  such  waters  until  its 
consent  to  the  building  of  such  structure  has 
been  obtained,  and  until  the  plans  for  the  same 
have  been  submitted  to  and  approved  by  the 
Cbief  of  Bngineers  and  by  the  Secretary  of 
War;  but  has  further  provided  that  in  the  case 
of  waterways  the  navigable  portions  of  which 
lie  wholly  within  the  limits  of  a  single  state, 
such  structures  may  be  built  imder  authority  of 
the  Legislature  of  a  state,  provided  the  loca- 
tion and  plans  of  such  structure  are  submitted 
to  and  approved  by  the  Chief  of  Engineers  and 
by  the  Secretary  of  War  prior  to  the  com- 
mencement of  construction.  A  violation  of  the 
provisions  of  section  9  is  by  Uie  terms  of  sec- 
tion 12  of  the  act  made  a  misdemeanor,  punish- 
able upon  conviction  by  fine  or  imprisonment,  or 
in  the  discretion  of  the  court  by  both  such  pun- 
ishments, and  in  addition  legal  proceedings 
looking  to  the  removal  of  such  unlawful  struc- 
tures may  be  instituted  in  behalf  of  the  United 
SUtes. 

It  seema  dear,  although  it  has  been  question- 
ed by  complainants  in  this  case,  that  there 
was  snffident  state  authority  for  the  original 
erection  of  this  bridge  by  the  railway  company. 
By  act  of  October  81,  1868  (as  found  in  Gen- 
eral SUtutes  of  fiCansas  1915,  S  2328),  it  was 
provided  that  "every  railroad  oorporation  shall, 
•  •  •  koM  power:  •  •  •  "Fourth.  To 
eonstruct  iia  roads  across  *  •  *  any  stream 
of  water,  water  course,  •  •  •  which  the 
route  of  its  road  shall  intersect  or  touch."  And 
in  any  event  it  is  well  settled  that  authority 
to  bund  a  railroad  implies  power  to  construct 
secessary  bridges.  Union  Pacific  Bailway  Co. 
T.  Han,  91  U.  S.  843;  Hamilton  v.  Vicksburg, 
etc.,  Bailway  Co.,  119  U.  S.  280.  As  was  point- 
ed out  by  the  court  in  the  latter  case,  two  con- 
ditions must  be  deemed  to  be  embraced  within 


this  implied  power:  First,  that  the  bridge 
shall  be  so  constructed  as  to  insure  safety  to 
the  crossing  of  the  trains,  and  be  so  kept  at 
all  times;  second,  that  the  bridge  shall  not 
interfere  unnecessarily  with  navigation.  The 
location  and  plans  of  the  bridge  not  having  been 
submitted  to  and  approved  by  the  Chief  of  En- 
gineers and  the  Secretary  of  War  in  accord- 
ance with  the  provisions  of  section  9  of  the  act 
of  March  3,  1899,  it  was  a  structure  erected  in 
violation  of  the  provisions  of  section  9,  whose' 
removal  might  have  been  enforced  under  the 
provisions  of  section  12  of  the  act.  If  found 
by  the  Secretary  of  War  to  be  unreasonably 
obstructive  to  navigation,  its  alteration  or  re- 
moval might  also  have  been  effected  under  the 
provisions  of  section  18  of  the  act. 

Snch  action,  however,  is  not  mandatory,  and 
in  the  view  apparently  that  this  bridge  was  not 
an  unreasonable  obstruction  to  navigation  it 
was  not  interfered  with  by  the  federal  authori- 
ties. As  has  been  seen,  its  removal  was,  how- 
ever, sought  by  the  Kaw  Valley  Drainage  Com- 
mission, not  on  the  ground  that  it  was  an  ob- 
struction to  navigation,  bnt  that  it  was  a  flood 
menace,  which  action  resulted  in  an  order  of 
the  court  directing  its  reconstruction  along  cer- 
tain lines.  This  action  by  the  Supreme  Court 
of  Kansas,  after  a  consideration  of  the  perti- 
nent staU  legislation,  would  appear  to  set  at 
rest  any  question  of  state  authority  for  the 
bridge  when  reconstructed  in  accordance  with 
the  order  of  the  court;  and  as  was  pointed 
out  by  this  office  in  its  former  memorandum, 
the  fact  that  the  original  structure  was  built 
without  federal  approval  of  the  plans  did  not 
operate  to  prevent  the  approval  by  the  Chief 
of  Engineers  and  the  Secretary  of  War  of  plans 
covering  the  reconstruction  of  the  bridge. 

In  a  printed  brief  and  argument  submitted  in 
support  of  its  request  for  a  reconsideration  of 
the  former  action  of  the  War  Department  in 
this  case,  the  Kaw  Valley  Drainage  District 
states  as  follows:  "The  Secretary  of  War,  in 
granting  the  approval  complained  of,  appears 
to  have  based  his  action  upon  an  opinion  of  B. 
A.  Kregar,  Acting  Judge  Advocate  Oeneral,  of 
date  March  8,  1920,  to  the  effect  that  the  pro- 
posed alterations  constitute  a  'reconstruction,' 
and  that  permits  for  'reconstruction'  could  be 
granted  under  the  provisions  of  section  9  of 
the  act  of  March  8,  1899.  The  point  as  to 
whether  or  not  the  proposed  alterations  con- 
stituted a  'reconstruction,'  and  as  to  whether 
or  not  the  Secretary  of  War  and  C!hief  of  En- 
gineers are  authorized  to  approve  the  making 
of  the  proposed  alterations,  were  not  raised 
in  the  Supreme  Court  of  Kansas.  The  judg- 
ment of  that  court  merely  requires:  The  said 
plans  shall  be  filed  with  the  United  States  Sec- 
retary of  War  and  the  proper  application  be 
made  for  the  requisite  federal  sanction  to 
"reconstruct,"  the  bridge.  The  Kaw  Valley 
Drainage  District  contends  that  "the  requisite 
federal  sanction"  for  the  proposed  alterations 
can  be  secured  only  through  an  act  of  Con- 
gress, and  that  the  War  Department,  under 
existing  statutes,  has  no  authority  to  author- 
ize or  consent  to  the  proposed  alterations  of 
the  present  bridge.  The  validity  of  the  ap- 
proval given  depends  upon  the  correctness  of 
the  opinion  of  the  Acting  Judge  Advocate  Gen- 
eral." 

The  Kansas  Supreme  Court  in  the  case  m- 
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ferred  to  on  page  1  of  this  memorandnmi  con- 
sidered the  provisions  of  the  federal  act  of 
March  S,  189&,  with  respect  to  the  placing  of 
structures  in  navigable  waters,  and  remarked 
with  respect  thereto:  "This  statute  is  a  spe- 
cific recognition  by  Congress  itself  that,  not- 
withstanding its  paramount  jurisdiction  of  the 
means  and  instmmentalities  of  interstate  com- 
merce, the  bridging  of  navigable  waters  is  like- 
wise one  of  vital  interest  to  the  states,  and 
that  they  also  have  a  governmental  concern  as 
to  proper  bridging  of  such  waterways." 

In  using  the  term  "requisite  federal  sanction" 
in  its  subsequent  order,  therefore,  the  court 
undoubtedly  referred  to  the  requisite  applica- 
tion for  approval  by  the  Chief  of  Engineers  and 
the  Secretary  of  War  of  the  location  and  plans 
of  a  bridge  proposed  to  be  reconstructed  across 
a  waterway  whose  navigable  portion  lay  wholly 
within  state  limits.  Obviously,  in  the  case  of 
a  bridge  over  such  a  waterway,  this  was  the 
appropriate  method  of  obtaining  such  federal 
sanction.  This  office  remains  of  the  view  that 
the  Secretary  of  War  and  Chief  of  Engineers 
had  full  authority  to  approve  the  location  and 
plans  of  the  bridge  under  the  provisions  of 
section  9  of  the  act  of  March  3,  1899. 

Complainants,  however,  still  insist  that  it  will 
be  proper  for  the  federal  authorities  to  take 
action  to  compel  the  removal  of  this  bridge,  and 
indeed  that  this  is  the  imperative  requirement 
of  the  law.  On  page  37  of  their  brief  they  say: 
"The  giving  of  the  approval  involved  acquies- 
cence in,  perhaps  more  correctly,  the  approval 
of  a  criminal  offense— a  violation  of  the  act  of 
Congress  of  March  3,  1899.  Courts  refuse  to 
aid  suitors  in  cases  where  the  granting  of 
relief  involves  recognition,  acquiescence  in,  or 
approval  of  fraudulent  or  criminal  acts.  Does 
not  a  similar  rule  apply  as  to  administrative 
officers  of  both  the  state  and  federal  govern- 
ment in  the  exercise  of  discretionary  powers? 
Is  not  the  approval  of  the  plans  for  the  pro- 
posed alteration  of  the  bridge  in  controversy 
contrary  to  public  policy.  We  admit  that  the 
rule  to  which  we  now  refer  permits' a  wrong- 
doer to  remedy  his  wrong— but  in  this  case 
the  successors  of  the  wrongdoer  seek  to  per- 
petuate, to  continue,  the  wrong,  with  the  as- 
sistance and  approval  of  one  of  the  highest 
officers  of  the  United  States." 

Beferring  to  the  proTisions  of  section  12  of 
the  act  of  March  3,  1899,  with  respect  to  the 
consequences  which  may  follow  the  construc- 
tion of  a  bridge  in  violation  of  the  provisions  of 
section  9  of  that  act,  this  office  in  its  former 
memorandum  remarked:  "It  will  be  noted  that 
the  consequences  may  be  twofold,  a  criminal 
prosecution  for  the  act,  and  a.  civil  action  for 
the  removal  of  the  unlawful  structure.  It  is 
obvious  that  the  action  of  the  Secretary  of 
War  and  Chief  of  Engineers  in  approving  the 
plans  for  the  reconstniction  could  have  no 
effect  upon  the  criminal  features;  the  'misde- 
meanor' having  been  committed  the  guilty  party 
is  subject  to  prosecution,  providing,  of  course, 
that  the  prosecution  is  started  within  the  limi- 
tation as  to  time  pertaining  to  criminal  prose- 
cutions. However,  the  effect  upon  the  civil 
action  is  entirely  different  When  the  reoon- 
ttruction  is  completed  the  old  bridge,  the  un- 
lawful structure,  has  ceased  to  exist,  and  a 
new  and  different  structure  stands  in  its  place. 
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The  purpose  of  the  civil  action,  vis.  the  removai 
of  the  unlawful  structure,  will  have  been  ac- 
complished by  the  reconttruction.  The  object 
upon  which  the  civil  action  could  act  having 
ceased  to  exist,  the  right  to  bring  the  action 
ceases.  Tlie  effect  of  the  approval  of  the 
plans  for  the  reconstruction  is  not  to  'legalize' 
the  old  structure,  but  to  bring  about  its  re- 
moval and  place  in  its  stead  a  new  and  different 
structure.  No  taint  of  the  illegality  of  the 
old  structure  would  be  transmitted  to  the  re- 
constructed structure,  the  latter  standing  on  itil 
own  merits,  and  having  been  built  according  to 
law  will  be  a  lawful  structure." 

It  is  to  be  noted  that  the  enforcement 
through  appropriate  legal  proceedings  under 
the  provisions  of  section  12  of  the  act  of  March 
3,  1899,  supra,  of  the  removal  of  a  structure 
built  in  violation  of  other  provisions  of  the 
act,  is  not  in  the  nature  of  a  punishment.  That 
is  provided  for  in  the  penal  portion  of  the  sec- 
tion.  It  is  rather  in  furtherance  of  the  gen- 
eral purpose  of  the  act,  which  is  to  preserve 
intact  the  navigable  capacity  of  the  navigable 
waters  of  the  United  States  by  regulating  the 
nature  of  structures  that  may  be  placed  there- 
in and  providing  for  the  alteration  or  removal 
of  such  structures  as  may  unreasonably  ob- 
struct navigation. 

In  the  case  of  the  bridge  in  question  there 
appears  never  to  have  been  any  affirmative 
finding  by  the  War  Department  that  it  was  an 
obstruction  to  navigation.  Had  there  been,  it 
would  have  been  the  duty  of  the  Secretary  of 
War  to  proceed  under  the  provisions  of  section 
18  of  the  act  of  March  3,  1899,  supra,  to  bring 
about  its  alteration  or  removal.  It  is  a  matter 
of  record  that  the  Acting  Chief  of  Engineers 
in  an  indorsement  dated  December  8,  1919, 
considered  by  this  office  when  the  matter  waa 
previously  before  it,  pointed  out  that  "the  ques- 
tion of  obstruction  to  navigation  is  discussed 
by  the  district  and  division  engineers  in  the 
first  and  second  indorsements  hereon,  and  both 
in  substance  reach  the  conclusion  that  the 
bridge  as  it  stands  is  not  an  unreasonable  ob- 
struction to  navigation,  and  that  the  proposed 
changes  will  tend  to  improve  conditions.  Tie 
division  engineer  thinks,  however,  that  they 
are  not  necessary  to  render  navigation  through 
or  under  the  hridge  reasonablv  free,  easy  and 
unobstmct«d,  I  concur  tn  their  views  on  that 
subject." 

Clearly  In  such  a  situation  it  was  not  the  duty 
of  the  Secretary  of  War  to  bring  the  matter  to 
the  attention  of  the  Attorney  Oeneral  with  a 
view  to  the  institution  of  legal  proceedings 
looking  to  the  removal  of  the  bridge. 

No  different  ^tuatdon  exists  to-day.  The 
Chief  of  Engineers,  acting  within  the  scope  of 
his  jurisdiction,  has  assured  the  Secretary  of 
War  that  a  bridge  built  or  reconstructed  in 
accordance  with  certain  plans  will  not  be  an 
unreasonable  obstruction  to  navigation,  and 
those  plans  have  already  been  approved  by  the 
Secretary  of  War  and  Chief  of  Engineers.  In 
this  situation,  so  far  as  the  War  Department  is 
concerned,  there  is  no  ground  for  the  initiating 
of  action  looking  to  the  removal  of  the  bridge. 

In  addition  to  requesting  revocation  of  the 
approval  of  the  plans  of  this  bridge,  and  the 
institntion  of  a  suit  for  removal,  complainants 
request  that  no  extension  of  time  for  the  com- 
mencement or  completion  of  the  work  under 
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eaid  approval  be  granted.  Aa  to  this  It  Is  suf- 
ficient to  say  that  the  time  limit  for  beginning 
conatmction  does  not  expire  until  April  6,  1922. 
So  far  as  this  office  ia  advised  no  request  for 
extension  is  before  the  Department,  and  in  the 
absence  of  auch  request  it  seems  inappropriate 
to  consider  the  matter  at  this  time. 

In  conclusion,  it  ma;  be  well  to  remark  brief' 
ly  upon  the  legal  effect  of  an  approval  by  the 
Secretary  of  War  and  the  Chief  of  Engineers, 
under  the  relevant  statutes,  of  the  plans  of 
structures  to  be  placed  in  or  across  navigable 
waters.  On  this  point  the  case  of  Cummlngs 
T.  Chicago,  188  U.  S.  410,  is  illuminating.  In 
that  case  the  plaintiffs,  citizens  of  Illinois, 
brought  Buit  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
against  the  city  of  Chicago  for  the  purpose  of 
obtaining  a  decree  restraining  the  defendant 
from  interfering  with  the  construction  of  a 
dock  in  front  of  certain  lands  owned  by  the 
plaintiffs  and  sitnated  on  the  Calumet  river, 
within  the  limits  of  that  dty.  Plaintiffs  al- 
leged t&at  they  were  proceeding  under  a  permit 
iasoed  by  the  Secretaiy  of  War  under  perti- 
nent provisions  of  the  act  of  March  3,  1899, 
and  that  the  defendant  refused  to  recognize  the 
permission  thus  given.  Judgment  was  rendered 
for  the  defendant,  and  on  appeal  to  the  United 
States  Supreme  Court  that  judgment  was  af- 
firmed. With  respect  to  the  effect  of  the  act 
of  March  S,  1899,  and  the  .instrument  issued 
tbereonder  by  the  Secretary  of  War  the  Su- 
preme Court  of  the  United  States  said:  "The 
effect  of  that  act,  reasonably  interpreted.  Is  to 
maka  the  erection  of  a  structure  in  a  navigable 
river,  within  the  limits  of  a  state,  depend  upon 
the  concurrent  or  joint  assent  of  both  the  na- 
tional government  and  the  state  government. 
The  Secretary  of  War,  acting  under  the  au- 
thority conferred  by  Congress,  may  assent  to 
the  erection  by  private  parties  of  such  a  stmc- 
tore.  Without  sndi  assent  the  structure  can- 
not be  erected  by  them.  But  under  existing 
legislation  they  must,  before  proceeding  under 
sncli  an  authority,  obtain  also  the  assent  of  the 
state  acting  by  its  constituted  agencies.  (Ital- 
ics supplied).  To  the  same  general  effect  are; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678;  Wil- 
lamette Bridge  Co.  v.  Hatch,  125  U.  S.  1;  I«ke 
Shore  &  Mich.  By.  v.  Ohio,  185  U.  S.  366; 
Montgomery  v.  Portland,  190  U.  S.  89. 

This  comment  seems  necessary  because  «f 
the  great  weight  which  complainants  appear 
to  attadi  to  the  instrument  whose  revocation 
they  seek  and  which  is  referred,  to  in  several 
places  in  their  brief  as  a  "permit."  The  fact 
is  that  without  the  requisite  state  authority  it 
is  Ineffectual.  It  is  true  that  it  is  not  the 
practice  of  the  War  Department  to  issue  in- 
struments of  approval  in  cases  of  this  nature 
unless  there  ia  a  showing  of  state  authority 
for  the  work,  and  such  a  showing  appears  in 
the  present  case;  bat  the  action  of  the  War 
Department  has,  of  course,  no  binding  effect 
npon  the  state,  whose  power  in  the  matter  is 
plenary  and  will  not  be  interfered  vrith  by  the 
federal  government  unless  it  come  in  conflict 
with  the  power  vested  in  the  federal  govern- 
ment with  respect  to  the  protection,  preserva- 
tlon  and  improvement  of  navigation. 

This  office,  having  found  no  error  or  law  in 
respect  of  the  former  action  of  the  War  De- 


partment in  this  case,  shares  the  view  of  the 
Chief  of  Ehigineers  that  nothing  is  to  be  gained 
by  affording  the  complainants  a  further  oppor- 
tunity to  be  heard,  and  joins  in  his  recommen- 
dation that  their  application  be  denied. 
[Seat    Feb.  21,  1922]  J.  A.  Hull, 

Acting  Judge  Advocate  General. 
Approved  Feb.  23,  1922. 
[Seal  War  Dept    Feb.  23,  1922.] 

J.  M.  Wainwright, 
Assistant  Secretary  of  War. 


(Ul  Kan.  Mtt) 

STATE  ex  rel.  HOPKINS,  Atty.  Gen.,  v. 
TURNER,  State  Auditor.    (No.  23740.) 

(Supreme  Court  of  Kansas.    May  d,  1922.) 

(ByUabu*  by  the  Court.) 

1.  Navrgable  waters  e=944(3),  45— Statnte  pro- 
viding  for  sale  of  abandoned  chanaels  of  nav- 
igable stream*  and  distribution  of  jKVceeds 
held  void. 

The  statute  of  1921,  relating  to  sale  and 
conveyanc,e,  in  certain  cases,  of  abandoned 
channels  of  navigable  streams  (Laws  1921,-  c. 
272),  misconceived  the  effect  on  title  to  the 
bed  of  the  stream  of  a  change  of  channel,  and 
the  provision  for  distribution  of  proceeds  of 
sale  is  void. 

(AddiOonol  SvUabut  by  Bditorial  Staif.) 

2.  States  «=3ii9— May  not  make  gift  of  pub* 
llo  money  or  of  pubilo  property  for  private 
benefit  of  individual. 

The  Legislature  may  not  make  a  gift  of 
public  money,  any  more  than  it  may  make  a 
gift  of  public  property,  for  the  private  benefit 
of  an  individual. 

Original  proceeding  In  mandamus  by  the 
State,  on  the  relation  of  Richard  J.  Hopklna, 
as  Attorney  General,  against  Norton  A.  Tux^ 
ner,  as  State  Auditor,  etc.    Writ  denied. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  J.  K. 
Rankin  and  Dennis  Maddoi,  both  of  Topeka, 
for  plaintiff. 

Fred  Ia  Crabbe,  of  Topeka,  for  defoidant 

BURGH,  J.  The  action  ia  one  to  compel 
the  state  auditor  to  sell  an  abandoned  chan- 
nel of  the  Kaw  River,  and  to  distribute  the 
proceeds  according  to  chapter  272  of  the 
Laws  of  1921. 

The  act  is  entitled: 

"An  act  relating  to  the  sale,  disposition  and 
conveyance,  in  certain  cases  of  the  abandoned 
channel  of  navigable  streams  in  the  state  of 
Kansas." 

The  act  provides  that,  whenever  a  channel 
of  a  navigable  stream  is  bo  changed  that  the 
land  between  the  old  banks  is  abandoned  by 
the  water  and  a  new  channel  is  established, 
the  land  forming  the  old  channel  shall  be 
sold  by  the  auditor,  and  patented  to  the  pur- 
chaser.   Sections  2  and  3  read  as  follows: 
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"The  proceeds  aming  from  th«  sale  of  eaid 
land  shall  be  applied  as  follows:  First.  To  the 
payment  of  all  expenses  necessarily  incnired 
in  surveyini;,  appraising  and  selling  the  same. 
Second.  To  pay  the  respectiTe  owners  of  the 
land  taken  by  said  stream  for  the  new  channel, 
for  the  value  of  the  land,  as  fixed  by  the  state 
anditor,  thus  taken  from  them,  in  -the  ratio 
that  the  land  taken  by  the  new  channel  bears 
to  the  selling  price  of  the  land  sold  in  the  aban- 
doned channel. 

"The  balance,  if  any,  shall  be  paid  in  to  the 
state  treasury  to  become  a  part  of  the  common 
school  fund  of  this  state." 

[I]  The  petition  states  that  the  Kaw  river, 
a  navigable  stream,  has  established  itself  in 
a  new  channel,  at  a  place  near  St  Mary's, 
and  the  owners  of  land  taken  by  the  new 
channel  have  requested  the  auditor  to  exe- 
cute the  statute.  The  auditor  answers  that 
the  statute  is  based  on  an  erroneous  assump- 
tion of  fact  respecting  what  the  state  ovnis, 
and  that  the  provision  relating  to  distribu- 
tion of  proceeds  of  sale  is  Illegal  and  void. 
The  auditor  is  correct  in  both  hla  contai- 
tiona. 

Before  the  change  of  channel  occurred, 
the  state  owned  the  bed  of  the  stream.  The 
petition  does  not  tell  how  the  change  of  chan- 
nel occurred,  whether  by  gradual  and  imper- 
ceptible relinquishment  of  one  and  acquisi- 
tion of  the  other,  or  by  sudden  and  violent 
eruption  of  the  water,  whereby  the  new 
channel  was  cut  and  the  old  one  deserted. 
If  the  change  was  accomplished  by  the  first 
method,  the  state  no  longer  owns  the  old 
channel,  and  has  nothing  to  selL  If  the 
change  was  accomplished  by  the  second 
method,  the  state  does  not  own  the  new  chan- 


nel, and  would  get  nothing  for  Its  money. 
Assuming  the  change  was  caused  by  flood, 
the  state  has  full  jurisdiction  over  the  river 
in  its  present  location,  for  preservation  and 
protection  of  its  public  highway  character; 
but  the  proprietors  whose  lands  were  Invad- 
ed and  degraded  by  the  avulsion  still  ovni  the 
bed  and  banks  of  the  stream.  Fowler  v. 
Wood,  73  Kan.  511,  629,  85  Pac.  763,  6  li  B. 
A.  (N.  S.)  162,  117  Am.  St  Bep.  534. 

The  brief  for  the  state  suggests  that  the 
statute  Is  a  condenmati<m  statute.  Both  the 
title  and  the  body  of  the  act  forUd  sudi  an 
interpretation.  The  statute  states  that  it  is 
supplemental  to  chapter  322  of  the  Laws  of 
1915.  That  act  declared  abandoned  beds  of 
navigable  rivers  to  be  school  lands,  provided 
for  surv^  and  sale,  and  provided  for  plac- 
ing the  proceeds  in  the  school  fund.  The  At- 
torney General  offers  no  suggestion  of  public 
purpose  to  be  promoted  by  using  money 
which  has  been  regarded  as  belonging  to  the 
school  fund,  or  for  that  matter,  by  using  any 
other  public  money,  in  buying  river  beds; 
the  statute  does  not  present  a  single  feature 
characteristic  of  a  condemnation  statute; 
and  the  declared  purpose  is  to  sell  land 
which  the  state  owns,  not  by  exercise  of 
eminent  domain,  to  acquire  other  land. 

[2]  The  Legislature  may  not  make  a  gift 
of  imbllc  money,  any  more  than  it  may  make 
a  gift  of  public  pre^ierty,  for  the  private 
benefit  of  an  individual  (Winters  ▼.  Myers, 
92  Kan.  414,  140  Pac.  1033),  and  that  would 
be  the  result  of  selecting  a  few  flood  sufferers 
of  a  special  class  and  reimbursing  them  for 
their  losses. 

The  writ  is  denied. 

All  the  Justices  ooacorrlng. 
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MUSTAR  Ut  al.  v.  RUSSELL  at  ax. 
(No.  16938.) 

(Supreme  Coart  of  Washington.    June  8, 1922.) 

1.  Laadhiril  and  tenaat  «»22(3)  —  Owaars 
bald  act  in  defaalt  aader  caatnurt  ta  araot 
aad  laata  balldiag. 

Where  owners'  contract  to  erect  and  lease 
a  boflding  waa  made  April  1,  action  by  the 
lessees  for  breach,  brought  June  23,  held  pre- 
matnlre,  plaintiff's  witness  having  testified  that 
the  bnilding  could  be  erected  in  90  days,  and 
it  appearing  that  defendant  owners  had  at  no 
time  refused  to  go  forward  with  their  contract, 
bat  that  their  failure  to  proceed  was  due  to 
their  inability  to  secure  a  loan  needed  to  finance 
the  construction. 

2.  Landlord  and  tenant  «3»22(3>  •—  Contract 
bald  not  to  raqnira  tassors  ta  sign  laasa  at 
tinia  damaMi  was  nada. 

A  contract  by  which  defendants  were  to 
erect  and  lease  a  building  held  to  contain  noth- 
ing which  re<iuired  the  defendants  to  execute  a 
lease  or  more  formal  contract  prior  to  tiie  time 
that  the  building  was  at  least  half  done,  or  in 
response  to  a  demand  served  before  construc- 
tion was  begun  if  not  delayed  for  an  unrea- 
sonable time. 

S.  Fraads,  statate  of  «=»I3I(I)— Writtan  con- 
tract bald  not  modlllad  by  writing  not  signed 
Ity  parties,  nor  by  oral  subsaquantly  axecuted 
agreameat. 
A  written  agreement  for  the  erection  of  a 
bnildiiig  by  defendants,  to  l>e  occupied  by  the 
plaintiff  for  a  period  of  10  years,  was  not  modi- 
lied  by  a  subsequent  writing  which  was  not 
signed  by  the  parties,  nor  by  a  subsequently 
executed  oral  agreement. 

Department  2. 

Appeal  from  Superior  Cionrt,  Snohomish 
County;   Balpb  C.  Bell,  Judge. 

Action  by  Z.  P.  Mustar  and  another,  doing 
business  as  the  Mustar  Motor  Campeny, 
against  C.  R  BusseU  and  wife.  Jndpnent 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed, wltb  directions  that  cause  be  dis- 
missed. 

P.  C.  Kibbe,  of  Tenino,  and  Vance  & 
Cbrlstenson,  of  Olympla,  for  appellants. 

Coleman  &  Fogarty,  of  Everett,  for  re- 
Vondenta. 

MAIN.  J.  The  plaintiffs,  by  tbis  action, 
seek  to  recover  from  the  defendants  the  sum 
of  $7,000,  and  interest  thereon.  The  trial  be- 
fore the  court  without  a  Jury  resulted  in 
findings  of  fact,  conclusions  of  law,  and  a 
judgment  sustaining  a  recovery.  From  this 
Judgment  the  defendants  appeal.  On  the  1st 
day  of  April,  1920,  the  respondents,  Z.  P. 
Mustar  and  J.  H.  Weber,  under  the  name  of 
Mustar  Motor  Company,  were  dealers  In 
aotomobiles  in  the  city  of  Everett.  The  ai>- 
peUants  are  husband  and  wife,  and  resided 
in  Tenino,  Wasb.,  where  they  owned  and 
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operated  a  shingle  mllL  nie  appellants 
were  the  owners  of  three  lots  in  the  city  of 
Everett,  wblcb  will  be  referred  to  as  the 
Wetmore  property,  and  desired  to  erect  there- 
on a  garage  and  lease  the  same.  The  re- 
spondents desired  to  move  from  the  location 
in  which  they  were  doing  business,  but  did 
not  desire  to  lease  a  building  on  the  property 
owned  by  the  respondents.  Negotiations 
were  bad  between  the  parties,  which,  on 
April,  1920,  resulted  in  a  written  agreement 
wherein  the  respondents  and  one  H.  S. 
Wright  agreed  to  acquire  and  convey  to  the 
appellants  four  lots  In  the  city  of  Everett  at 
the  comer  of  Wall  street  and  Rucker  avenue, 
which  property  will  be  referred  to  as  the 
Rucker  avenue  property.  In  consideration 
of  the  conveyance  of  this  property  to  the  ap- 
pellants, the  latter  were  to  convey  to  the 
rrspondents  and  Wright  the  Wetmore  prop- 
erty. The  agreement  was  Signed  by  the  re- 
spondents, Wright  and  O.  B.  Russell.  It 
provided  for  the  erection  of  a  garage  upon 
the  Rucker  property,  and  specified  ip  a  gen- 
eral way  the  size  and  character  of  the  build- 
ing, and  fixed  the  roital.  The  Rficker  iffop- 
erty  was  acquired  and  conveyed  to  the  ap- 
pellants. Wright  not  advancing  his  portion 
of  the  purchase  price,  the  appellants  paid 
the  same,  which  was  the  sum  of  $3,500. 
Wright  was  an  architect  and  builder,  and 
was  to  superintend  the  construction  of  the 
building.  The  contract  contained  no  limit 
of  time  vritbln  which  the  building  was  to  be 
completed.  After  the  execution  of  the  con- 
tract Wright  proceeded  with  the  excavation 
for  the  building,  for  which  on  April  29  he 
was  paid  by  the  appellants  approximately 
the  sum  of  $4,000.  The  building  to  be  erect- 
ed was  to  cost  about  $50,000.  In  order  to 
carry  out  the  contract  It  was  necessary  for 
the  appellants  to  borrow  $30,000.  After  the 
contract  was  made  they  made  diligent  effort 
to  borrow  this  money  in  the  cities  of  Seattle, 
Tacoma,  and  Everett,  but  were  unable  to  get 
it,  apparently  on  account  of  the  rate  of  in- 
terest being  greater  than  they  bad  contem- 
plated paying.  The  rent  for  the  building  as 
testified  to  by  the  appellants  was  fixed  on 
the  basis  of  securing  money  at  approximately 
6  or  6%  per  cent  On  about  the  1st  of  June 
the  respondents  served  notice  upon  the  appel- 
lants to  proceed  immediately  with  the  erec- 
tion of  the  building,  and  signed  a  more  for- 
mal contract,  which  was  then  presented  them, 
than  one  above  referred  to.  This  latter  eon- 
tract  was  one  which  was  drafted  on  about 
April  16,  after  conference  between  the  par- 
ties, but  was  not  signed  by  any  one.  Wheth- 
er it  be  considered  a  lease  for  the  building 
or  merely  a  more  formal  contract  and  an 
agreement  for  a  lease  Is  not  materiaL  The 
appellants  did  not  sign  this  contract,  but  at 
all  times  continued  their  efforts  to  borrow 
the  money  for  the  erection  of  the  bnilding. 
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On  June  23,  1920,  the  Bnmmons  and  com- 
plaint were  served  upon  tbe  appellants,  and 
recovery  sought  by  the  respondents  of  the 
$7,000  which  they  had  invested  in  the  Ruck- 
er  property  upon  which  the  building  was  to 
be  erected,  and  title  to  which  was  conveyed 
to  the  appellants.  Prior  to  the  time  of  the 
service  of  the  demand  referred  to,  the  appel- 
lants had  tendered  to  the  respondents  a  deed 
to  a  two-thirds  interest  in  the  Wetmore  prop- 
erty, which  was  declined;  the  position  Qf 
the  appellants  being  Ihat,  since  the  respond- 
ents had  paid  for  only  a  two-third  interest  in 
the  Rucker  property,  and  they  had  paid  the 
other  third  which  should  have  been  paid  by 
Wright,  they  were  not  required  to  convey 
more  than  a  two-thirds  Interest  in  the  Wet- 
more  property  to  the  respondents,  and  were 
not  required  to  convey  any  portion  thereof 
to  Wright  because  he  had  not  advanced  any- 
thing for  the  Rucker  property.  It  is  the 
theory  of  the  respondents  that  Uie  appellants 
had  breached  the  contract  by  failing  within 
a  reasonable  time  to  proceed  with  the  erec- 
tion of  the  building,  and  by  failing  to  execute 
the  agreement  drafted  on  April  16,  when  the 
demand  was  served  upon  them  to  do  so.  Be- 
fore the  respondents  are  entitled  to  recover 
it  is  incumbent  upon  them  to  show  that  the 
appellants  had  breached  the  contract.  The 
first  question  to  be  considered  is  whether  the 
appellants  had  failed  to  proceed  with  the 
erection  of  the  building  within  a  reasonable 
time.  At  the  time  the  contract  of  April  1 
was  made  the  respondents  were  occupying 
tlie  building,  the  lease  of  which  would  ex- 
pire on  January  1,  1921.  Wright,  who  may 
be  considered  ae  Ian  adverse  witness  so 
far  as  the  appellants  are  concerned,  testified 
ttiat  the  building  could  l>e  erected  within  a 
period  of  90  days,  and  probably  could  have 
it  done  in  less  time  than  tliat.  It  does  not 
appear  from  tliis  testimony  whether  the  90- 
day  period  would  include  the  excavation  or 
not  It  wiU  be  assumed,  however,  ttiat  it 
would.  The  contract  was  made  on  April  1. 
The  action  was  brought  on  June  23.  It  thus 
appears  that  the  90-day  period  had  not 
elapsed  l>efore  the  action  was  instituted,  as- 
suming tliat  this  would  be  the  test. 

In  determining  what  would  constitute  a 
reasonable  time  within  which  to  perform  the 
contract,  all  the  pertinent  facts  and  circum- 
stances should  be  taken  into  consideration. 
The  trial  judge  as  shown  by  his  oral  opinion, 
delivered  at  the  conclusion  of  the  trial,  was 
of  the  opinion  that  the  respondents  were  not 
entitled  to  judgment  because  of  the  failure 
of  the  appellants  to  proceed  wUh  the  erec- 
tion of  the  building  within  a  reasonable  time. 

(1]  Without  reviewing  the  evidence  in  de- 
tail, it  may  be  said  that  we  concur  in  this 
view.  It  is  plain  from  the  record  that  the 
appellants  had  at  no  time  abandoned  or  re- 
fused to  go  forward  with  the  contract,  but 
diligently  prosecuted  their  efforts  in  an  en- 
deavor to  secure  a  loan.    A  reasonable  time 


bad  not  elapsed  when  the  action  was  begun; 
it  being  accepted  by  both  parties  that  since 
the  contract  mentioned  no  time  the  law 
would  fix  a  reasonable  time.  The  resxiond- 
ents  rely  upon  the  rule  stated  in  Lake  Shore 
&  Michigan  Southern  Railway  Co.  v.  Rich- 
ards, 152  IlL  59,  38  N.  E.  773,  30  L.  R.  A.  83, 
to  the  effect  that  a  breach  of  a  contract 
which  will  justify  the  party  not  in  default 
in  suing  for  such  breach  need  not  t>e  of  such 
a  character  as  to  render  the  further  execu- 
tion of  the  contract  impossible.  But  U  the 
other  party  refused  to  treat  it  aa  subsisting 
and  binding  upon  him,  or  by  his  act  or  con- 
duct shows  that  he  had  renounced  it,  there 
is  in  legal  effect  a  breach  which  would  jus- 
tify an  action.  The  evidence  In  this  pres- 
ent case  does  not  bring  it  within  the  role. 
The  appellants  at  all  times  treated  the  con- 
tract as  subsisting  and  binding  upon  them, 
and  their  conduct  was  such  as  to  show  that 
they  had  not  renounced  It. 

[2]  The  trial  court  was  of  the  opinion  that 
the  appellants  in  refusing  to  sign  the  agree- 
ment presented  at  the  time  of  the  demand, 
and  wliich  was  drafted  on  April  16,  had 
breached  the  contract  to  make  a  lease  and 
therefore  for  this  reason  the  respondents 
were  entitled  to  recover.  It  will  be  remem- 
bered that  the  agreement,  nether  at  the  time 
it  was  drafted  nor  at  any  other  time,  had 
been  signed  by  any  of  the  parties.  The 
signed  agreement,  that  of  April  1,  contained 
two  clauses  which  will  be  referred  to.  It 
was  provided  therein  that — 

C.  B.  Russell,  one  of  the  signers,  would 
"erect  a  three-story  boilding  on  lots  on  the 
northeast  comer  of  Wall  and  Rucker  avenues 
to  l>e  occupied  by  the  Mustar  Motor  Company 
for  a  period  of  five  years  at  a  rent  of  |650  per 
month." 

The  other  clause  !■ : 

"Mnstar  Motor  Company  to  put  up  $5,000  to 
guarantee  rent  to  be  furnished  to  Mr.  RusseU 
when  building  is  half  done  for  which  he  is  t« 
pay  seven  per  cent,  per  annum  semiannually." 

From  the  first  clause  quoted  it  appears 
that  Russell  was  to  erect  the  building  which 
was  to  be  occupied  by  the  Mustar  Motor  Com- 
pany for  a  period  of  years  and  at  the  rent 
specified.  By  the  second  clause  the  Mustar 
Motor  Company,  when  the  building  was  half 
done,  was  to  put  up  the  $5,000  as  there  sped- 
fled.  There  is  nothing  in  this  contract  whidi 
requires  the  respondents  to  execute  a  lease 
or  more  formal  contract  prior  to  the  time 
that  the  building  was  at  least  half  done. 
When  the  demand  was  served  the  construc- 
tion upon  the  building  had  not  been  com- 
menced  and,  as  we  concluded  above,  bad  not 
been  delayed  for  an  unreasonable  length  of 
time.  There  was  no  legally  binding  agree- 
ment upon  the  parties  which  would  require 
the  appellants  to  execute  a  lease  at  the  time 
the  demand  was  served.    There  was  oral  tea- 
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timony  as  to  the  circumstances  under  which 
the  contract  of  April  16  was  prepared.  This 
contract  was  more  formal,  and  differed  from 
the  other  with  reference  to  the  term  for 
which  the  respondents  would  have  a  right 
to  occupy  the  building.  The  first  agreement 
specified  5  years  and  this  one  10  years. 

[3]  It  will  not  be  contended  that  a  contract 
to  erect  the  building  upon  real  property  and 
make  a  lease  thereof  for  a  period  of  10  years 
is  valid  under  the  statute  of  frauds,  unless 
it  be  in  writing.  The  contract  of  April  1 
was  dtber  valid  under  the  statute  of  frauds 
or  void.  If  it  were  valid,  being  one  wUch 
is  required  to  be  in  writing,  it  could  not  be 
modified  subsequently,  except  in  writing 
signed  by  the  parties  or  an  executed  oral 
contract  Mclnnis  v.  Watson  (Wash.)  200 
Pac.  578;  Oregon  <k  W.  B.  C!o.  v.  Elliott  Bay 
Hill  ft  liUm.  Co.,  70  Wash.  148,  126  Pac.  406. 
This  case  does  not  come  within  the  rule  of 
either  of  those  cases.  The  agreement  of 
April  1  was  not  modified  by  the  subsequent 
writing  which  was  not  signed  by  the  parties 
and  was  not  modified  by  a  subsequently  ex- 
ecuted oral  agreement  If  the  contract  of 
April  1  be  assumed  not  to  be  good  under  the 
sUtute  of  frauds,  then  the  basis  of  the  re- 
Rpondenf 8  actions  fails,  and  no  recovery 
could  be  had. 

It  is  apparent  therefore  that  the  action 
was  prematurely  brought  and  must  result 
in  a  reversal  and  the  direction  that  it  be 
dismissed;   and  it  is  so  ordered. 

PARKBR,  O.  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  HOVBT,  JJ.,  concur. 


021  Waab.  369) 
STATE  ex  ral.  JACOBSON  V.  SUPERIOR 
COURT  FOR  SPOKANE  COUNTY. 
(No.  17153.) 

(Supreme  Court  of  Washington.    June  6, 1922.) 

Diveroe  «=>209,  221— Husband  not  entitled  to 
tamperary  maintenance,  suit  money  or  attor- 
ney's fees  from  wife  pending  action. 
Rem.   Code,   |  088,   as  amended  by   Laws 
1K21,  p.  332,  and  sections  089  and  5931,  as  to 
temporary  allowances  and  permanent  alimony 
in  divorce  proceedings  and  liability  of  both  hus- 
band  and   wife   for   family    expenses,    do   not 
diange  the  common-law  rule  so  as  to  authorize 
awarding  the  husband  temporary  maintenance, 
■nit  money,  or  attorney's  fees  from  the  wife's 
property  pending  divorce. 

Writ  of  review  by  the  State  of  Washing- 
toa,  <m  the  relation  of  Agnes  Jacobson, 
agaJnst  the  Superior  Court  for  Spokane  Coun- 
ty, to  reverse  an,  order  in  a  divorce  action 
between  relator  and  John  Jacobson.  Order 
reversed  and  set  aside. 


O.  C.  Moore  and  B.  B.  Adams,  both  of  Spo- 
k&ne,  for  plaintiff. 

Berkey  ft  Cowan  and  McCarthy,  Edge  ft 
Lante,  all  of  Sp(Aane,  for  respondent 

PARKER,  O.  J.  The  relator,  Agnes  Jacob- 
son,  seeks  in  this  court  a  review  and  reversal 
of  an  order  of  the  superior  court  for  SiK>kane 
county  entered  in  an  action  for  divorce  com? 
menced  by  her  against  her  husband,  John 
Jacobson,  in  which  the  court  awarded  him 
"temporary  suit  money,"  "temiwrary  attor- 
ney's fees,"  and  "temporary  maintenance," 
to  be  paid  to  him  by  her  pending  her  appeal 
to  this  court  from  a  prior  ordw  entered  in 
that  action.  We  shall  assume  for  present 
purposes  that  the  conditions  of  this  contro- 
versy are  such  that  relator  has  the  right  to 
have  the  order  in  question  reviewed  and,  if 
found  erroneous,  reversed,  by  this  review 
proceeding,  and  is  not  compelled  to  resort 
to  an  appeal  looking  to  that  end;  no  con- 
tention being  made  to  the  contrary. 

In  view  of  our  conclusion  we  find  it  nec- 
essary to  consider  only  the  question  of  law 
as  to  whether  or  not  the  husband  in  a  di- 
vorce action  is  by  the  law  of  this  state  under 
any  circumstances  legally  entitled  to  such 
temi)orary  allowance  as  is  here  sought,  and 
was  awarded  by  the  superior  court  It  is 
elementary  that  in  states  and  countries  hav- 
ing the  source  of  their  Jurisprudence  in  the 
common  law,  a  husband  has  no  legal  right 
to  an  award  of  alimony,  as  against  the  wife, 
In  the  absence  of  statutory  enactment  so 
providing.  In  the  text  of  1  R.  0.  L.  874,  the 
rule  and  the  reason  thereof  are  well  stated 
as  follows: 

"Since  alimony  is  an  allowance  made  in  the 
enforcement  of  tbe  common-law  liability  of  a 
husband  to  support  his  wife,  it  follows  that  in 
the  absence  of  a  statutory  provision  on  the 
subject  there  is  no  authority  for  such  an  al- 
lowance to  tbe  husband,  as  at  common  law  no 
corresponding  duty  is  imposed  upon  the  wife." 
19  C.  J.  204. 

• 

This  being  the  common-law  rule  as  to  ali- 
mony— which  for  the  present  we  may  regard 
as  meaning  only  maintenance — It  seems  to 
us  to  follow  as  a  matter  of  course  that  It 
applies  as  well  to  suit  money  and  attorney's 
fees  incident  to  a  divorce  proceeding.  It 
was  so  held  in  the  well-considered  cases  of 
State  ex  reL  Hargert  v.  Templeton,  18  N.  D. 
625,  123  N.  W.  283,  25  L.  R.  A.  (N.  S.)  234, 
and  Elsenrlng  v.  Superior  Court  34  Cal. 
App.  749, 168  Pac.  1062.  So  our  real  problem 
Is  as  to  whether  or  not  this  common-law  rule 
has  been  changed  in  our  state  by  legislation, 
so  as  to  warrant  the  awarding  of  audi  relief 
to  the  husband  as  was  awarded  to  him  by  the 
order  here  on  review. 

Counsel  for  respondent  invoke  tbe  provi- 
sions of  the  following  sections  of  Rem.  Code: 
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"See.  988  [as  amended  by  chapter  109,  laws 
of  1921].  Pending  the  action  for  the  divorce, 
the  court,  or  judge  thereof,  may  malce,  and  by 
attachment  enforce,  auch  orders  for  the  dis- 
position of  the  persons,  property  and  children 
of  the  parties  as  may  be  deemed  right  and 
proper,  and  snch  orders  relative  to  the  ex- 
penses of  snch  action  as  wlU  insnre  to  the  wife 
an  effident  preparation  of  her  case,  and  a  fair 
and  impartial  trial  thereof.    •    •    • 

"Sec.  989.  •  •  •  In  granting  a  divorce,  the 
court  shall  also  make  snch  disposition  of  the 
property  of  the  parties  as  shall  appear  just  and 
equitable,  baring  regard  to  the  respective  mer- 
its of  the  parties,  and  to  the  condition  in 
wbicb  they  will  be  left  by  such  divorce,  and 
to  the  party  through  whom  the  property  was 
acquired,  and  to  the  burdens  imposed  upon 
it  for  the  benefit  of  the  children,  and  shall  make 
provision  for  the  guardianship,  custody,  and 
support  and  education  of  the  minor  children  of 
such  marriage." 

"Sec  6931.  •  *  *  The  expenses  of  the  fam- 
ily and  the  education  of  the  children  are  charge- 
able upon  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  in  relation  there- 
to they  may  be  sued  Jointly  or  aeparately." 

Section  988  seems  to  u8  to  dearly  negative 
any  legislatiTe  intent  to  authorize  the  mak- 
ing of  a  temporary  award  to  the  husband,  of 
the  nature  bere  In  question,  pending  a  di- 
vorce proceeding.  The  first  few  lines  of 
that  section,  dovra  to  and  including  tbe  word 
"proper,"  read  apart  from  the  other  words 
of  the  section,  may  seem  to  lend  some  sup- 
port to  the  view  that  the  husband,  equally 
with  the  wife,  upon  proper  conditions  shown, 
would  be  entitled  to  such  relief  as  Is  bere 
sought;  but  the  concluding  above-quoted 
words  of  that  section,  "and  snob  ord^s  rela- 
tive to  the  expenses  of  such  action  as  will 
insnre  to  tbe  wife  an  eflScioit  preparation  of 
her  case,  and  a  fair  and  impartial  trial 
thereof,"  seem  to  us  to  clearly  negative  any 
expression  of  legislative  intent  to  change  the 
common-law  rule  in  favor  of  tbe  husband. 
Tbere  seems  to  us  to  be  no  reason  for  mak- 
ing such  express  provision  for  temporary  al- 
lowance to  the  wife,  except  to  preserve  the 
oommon-law  rule  npon  that  subject  Section 
969  does  authorize  disposition  of  the  proper^ 
of  the  parties  upon  the  final  granting  of  a 
divorce,  and  we  have  beld  that  this  means 
the  disposition  of  the  seiHirate  property  of 
both  wife  and  husband  as  well  as  their  com- 
mnnity  property ;  which  means  that  upon  the 
granting  of  a  ^vorce  the  husband  may  have 
an  award  even  out  of  the  separate  property 
of  the  wife.  Webster  v.  Webster,  2  Wash. 
417,  26  Pnc.  864;  Budlong  v.  Bndlong,  43 
Wash.  423,  86  Pac.  648;  Hale  v.  Hale,  76 
Wash.  34,  135  Pac  481;  Fltzpatric*  v.  Fltz- 
I»trick,  106  Wash.  394,  177  Pac.  790.  Wblle 
that  section  may  fumisb  some  ground  for 
arguing  that  tbe  husband  may  be  awarded 
permanent  alimony  In  the  form  of  a  periodi- 
cal allowance  as  against  the  wife,  as  well  as 
being  awarded  a  portion  of  ber  separate 
property,  we  think  it  does  not  follow  tbat 


tbe  hnsband  may  be  awarded  a  tenqmrary 
allowance  pending  the  divorce  proceeding. 
Section  5931  renders  tbe  wife's  separate  prop- 
erty chargeable  with  Uie  efzpenses  of  the 
family,  and  we  have  held,  in  Rassdl  v.  Oran- 
mann,  40  Wash.  607,  82  Pac.  998,  9  Ann.  Gas. 
830,  that  the  famishing  of  the  hnsband  witb 
hospital  and  medical  senribes  during  his  last 
illness,  while  tbe  family  relation  of  tbe  two 
spouses  had  not  been  severed  In  tbe  s^iae 
that  they  were  living  separate  and  apart, 
was  chargeable  against  the  separate  property 
of  tbe  wife  at  the  suit  of  the  person  furnish- 
ing sodi  services.  But  even  that,  we  think, 
does  not  argue  at  all  conclusively  that  sa«^ 
temporary  award  as  is  here  sought  by  the 
husband  can  be  lawfully  made. 

The  Oallfomia  case  of  ESlsenring  t.  Supe- 
rior Court,  34  GaL  App.  749,  168  Pac.  1062, 
seems  to  be  directly  In  point  and  against 
respondent's  contention  touching  this  phase 
of  our  problem.  In  that  case  it  was  hdd 
that  a  husband  was  not  entitled  to  suit  mon- 
ey and  alimony  pmdente  lite  notwithstanding 
section  176  of  tbe  California  CItU  Code  tlien 
in  force,  providing  tbat — 

"The  wife  must  support  the  husband,  when 
he  has  not  deserted  her,  out  of  her  separate 
property,  when  he  has  no  separate  property, 
and  there  is  no  community  property,  and  he  is 
unable,  from  infirmity,  to  support  himself." 

Tbe  court  rested  its  decision  npon  a  provi- 
sion of  the  divorce  statute,  in  substance  the 
same  as  ours,  reading  as  follows: 

"  'When  an  action  for  divorce  is  pending,  the 
court  may,  in  Its  discretion,  require  tbe  husband 
to  pay  as  alimony  any  money  necessary  to  ena- 
ble the  wife  to  support  herself  and  her  chil- 
dren, or  to  prosecute  or  defend  the  action.* " 

In  disposing  of  the  case  the  conrt  made  the 
following  pertinent  observations: 

"Clearly  the  p6wer  of  the  conrt  under  this 
provision  is  restricted  in  the  exercise  thereof 
to  the  wife,  and  no  similar  provision  is  made  in 
favor  of  the  husband.  To  our  minds,  this  sec- 
tion measures  the  power  of  the  conrt  in  the 
matter  of  allowing  suit  money  and  alimony 
pendente  lite,  and,  as  said  in  Hagert  v.  Tem- 
pleton,  18  N.  B.  626,  128  N.  W.  288,  26  L.  R. 
A.  (N.  S.)  284,  Vaa  intended  to  be  exclusive 
and  to  embrace  the  entire  subject-matter  of 
the  allowance  of  alimony  pendente  lite.' " 

Counsd  for  respondent  call  our  attentiOD 
to,  and  seem  to  place  orasiderable  reUanee 
upon,  the  decision  of  the  Iowa  conrt  in  Xiind- 
say  V.  Lindsay,  189  Iowa,  326,  178  N.  W. 
384,  wherein  an  award  of  temporary  allow- 
ance in  substance  the  same  as  was  made  by 
the  order  here  in  question  was  sustained;  but 
tbat  decision  was  r«idered  in  the  light  of 
section  3177  of  the  Iowa  Code,  reading  as 
follows: 

"The  court  may  order  either  party  to  pay 
the  clerk  a  sum  of  money  for  the  separate  sup- 
port and  maintenance   of   the  adverse  party 
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and  the  ehildreii,  and  to  enable  sach  party  to 
prosecute  or  defend  the  action." 

Plainly  the  common-law  rule  was  changed 
by  tills  language  of  the  Iowa  statute.  No 
case  has  come  to  oar  notice,  and  we  think 
none  can  be  found,  wherein  any  appellate 
court  In  this  country  has  held  that  a  husband 
Is  legally  entitled  under  any  circumstances 
to  an  award  such  as  was  made  by  the  order 
itero  on  review.  In  the  absence  of  statute 
idalnly  authoring  such  award  to  be  made. 

The  ordw  of  the  superior  court  entered  on 
March  IB,  1922,  awarding  to  John  Jacobaon, 
the  husband  of  rdator,  "temporary  suit  mon- 
ey," "temporaty  attorney's  fees,"  and  "tem- 
porary maintenance,'*  is  reversed  and  aet 
aside 

IfaTCHBLL,  TOLMAN,  and  BRIDGES, 
JJ.,  concur. 

(lawaah.  US) 

STATE  V.  SHAFFER.    (Na.  16919.) 

(Supreme  Court  of  Waahington.    Jane  1, 1922.) 

1.  Aaaaalt  aad  battery  9=396(1)— Crimlaal  law 
«=>829(3)  —  iBstraetloa  deflalag  the  word 
■^vUlfally"  boli  properly  refssed  la  vlow  of 
ekarfo  givoa  aad  ovMeaoa. 

In  a  proaeentioB  for  assault  in  the  second 
degree,  defined  by  Rem.  Code  1916,  |  2414, 
sobd.  4,  aa  a  willful  aasaolt  on  another  with  a 
weapon  or  other  thing  likely  to  produce  harm, 
a  requested  instruction  that  "willfully"  meant 
intentional,  with  a  bed  motiye,  and  without 
justifiable  excuse  or  reasonable  ground  for  be- 
Uering  the  act  unlawful,  waa  properly  refused, 
where  the  court  charged  that  the  word  meant 
*intentional,  that  is,  not  acddental,"  and  the 
evidence  showed  that  accused  pointed  a  pistol 
at  an  officer,  and  by  such  means  prevented  a 
search  of  aecoaed's  house  for  the  purpose  of 
discorering  intoxicating  liquors  kept  therein. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will- 
ful—Willfully.] 

2.  Crlnlaal  law  «s>8l4(20)— lastnictloa  on  as* 
saaK  la  thIN  degree  act  called  for  where  ao 
svMeaee  reiatlag  thereto. 

In  a  prosecution  for  assault  in  the  second 
degree,  refusal  to  submit  assault  in  the  third 
degree  was  not  error,  where  there  was  no  evi- 
dence  to  sustain  a  conviction  of  that  crime. 

3.  Asaaelt  aad  battery  «=>60'-l>elattBa  ■■load- 
ed revolver  may  eeastltute  assault  la  seoond 
doBree. 

Aaaanlt  In  the  second  degree  may  be  ae- 
compUsbed  by  pointing  a  revolver  at  another 
irithin  shooting  distance,  accompanied  with  ap- 
parent present  ability  to  give  effect  to  the 
attempt  if  not  prevented,  though  the  revolver 
is  in  fact  unloaded. 

4.  lataxleati^g  llqaors  «=»248— Searoh  warrant 
issued  ee  aflldavit  valid,  though  affiant  had  no 
positive  knowledge. 

Where  a  search  warrant  was  issued  upon 
afidsTit  of  the  sheriff  which  stated  that  intoxi- 


cating liquor  was  being  bought,  sold,  manufac- 
tured, and  given  away  at  the  home  of  ac- 
cused, it  was  valid,  though  the  sheriff  testi- 
fied that  he  did  not  know  positively  that  there 
was  any  liquor  in  the  house. 

5.  Assault  and  battery  «=>  1 00— Sentence  of  2 
years  for  assault  In  second  degree  held  net  an 
abuse  of  discratloa. 
Where  a  statute  fixes  the  maximum  penalty 
for  assault  in  the  second  degree  at  10  years,  the 
imposing  of  a  sentence  of  2  years  on  one  who 
pointed  a  pistol  at  officers  and  prevented  them 
from  making  a  search  of  his  house  for  intoxicat- 
ing liquors  under  a  proper  warrant  is  not  an 
abuse  of  discretion. 

D^Murtment  2. 

Appeal  from  Superior  CkNirt,  Chebm  Ooun- 
ty;  Wm.  A.  Orlmidiaw,  Judgei 

Dan  Shaffer  was  convicted  <tf  asaanlt  in 
the  second  degree,  and  appeals.    Affirmed. 

Herman  Howe^  of  Leavenwortli,  for  appel- 
lant 

Sam  R.  Sumner  and  Frank  Lebeck,  both  of 
Wenatchee,  for  the  State. 

MAIN,  J.  The  defendant  was  diarged  by 
information  with  the  crime  of  assault  In  the 
second  degree.  The  trial  resulted  in  a  ver- 
dict of  guilty.  After  motion  for  new  trial 
was  overruled  he  was  sentenced  to  the  state 
penitentiary  for  a  minimum  period  of  2 
years,  and  thereafter  appealed  from  the  Judg- 
ment l%e  fkicts  necessary  to  the  under- 
standing of  the  questions  to  be  determined 
may  be  summarized  as  follows: 

On  the  2d  day  of  December,  1920,  and  (or 
some  time  prior  thereto,  the  awellant  resid- 
ed in  Chelan  county,  a  short  distance  from 
the  town  of  Leavenworth.  In  addition  to 
himself,  his  family  consisted  of  his  wife  and 
two  young  ladles,  one  of  whom  was  his 
daughter.  The  sheriff  of  the  county,  beUev- 
ing  that  the  appellant  had  intoxicating  liquor 
in  his  home  in  violation  of  the  law,  regu- 
larly obtained  a  search  warrant,  and  on  the 
evening  of  the  day  above  mentioned,  togeth- 
er with  two  deputies,  went  to  the  home  of  ap- 
pellant for  the  purpose  of  making  a  search. 
They  arrived  there -a  few  minutes  past  9 
o'clock  In  the  evening,  and  In  re^Mnse  to 
their  lap  at  the  door  the  appellant  appeared, 
and  was  advised  by  the  sheriff  who  he  was 
and  what  his  purpose  was.  In  response  to 
this  the  appellant  unequivocally  stated  that 
the  officers  would  not  be  permitted  to  make 
the  search,  because  he  ^Imed  that  his  wife 
was  111  and  could  not  be  disturbed.  The  sher-  . 
iff  told  him  that  if  his  wife  was  ill  they 
would  not  seardi  the  room  where  she  was, 
and  would  not  In  any  manner  disturb  her. 
After  some  conversation  the  aiH>cllant  en- 
tered the  house,  and,  aa  he  says,  went  up 
stairs  to  consult  his  wife,  who  was  lying 
upon  a  bed.    As  he  returned  and  approached 
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the  door  the  officers  were  Just  opening  It  for 
^e  purpose  of  entering.  One  of  the  deputies 
had  stepped  inside,  when  he  was  met  by  the 
appellant,  who  pointed  at  him  a  revolver  and 
refused  to  rcrralt  the  officers  to  proceed  fur- 
ther. A  conversation  then  tools  place,  which 
lasted  for  approximately  10  minutes,  during 
which  time  the  appellant  kept  the  revolver 
In  his  band  and  pointed  at  the  deputy  ^er- 
)ff,  who  was  tn  advance.  Before  the  conver- 
sation ceased,  the  wife  of  the  appellant  came 
downstairs  and  Into  the  room,  where  she  en- 
gaged In  conversation  with  her  daughter  and 
the  other  young  lady.  The  officers  finally 
gave  up  the  attempt  to  make  the  search,  and 
thereafter  the  defendant  was  diarged  with 
the  crime  of  assault  in  the  second  degree, 
with  the  result  above  Indicated. 

The  charge  is  based  upon  subdivision  4 
of  section  2414  of  Remington's  1916  Ck>de, 
which  reads  as  follows: 

"Every  person  who,  under  circumstances  not 
amoontiiig  to  assault  in  the  firat  degree — 
*'*  *  (4)  Shall  willfuly  assault  another  with 
a  weapon  or  other  instrument  or  thing  Ukely  to 
produce  bodily  harm;  *  *  •  Shall  be  guilty 
of  assault  in  the  second  degree  and  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
not  more  than  ten  years  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both." 

[t]  The  first  error  assigned  is  that  the 
court  did  not  directly  define,  In  instructing 
the  Jury,  the  term  "willfully"  as  used  In  the 
statute.  In  the  Instruction  given  this  word 
was  said  to  mean  "intentional ;  that  Is,  not 
accidental."  Appellant  objects  to  the  in- 
struction because,  he  says,  it  did  not  go  far 
enough.  He  requested  one  to  the  effect  that 
the  word  meant  not  only  intentional,  but 
with  a  bad  motive  or  purpose,  and  without 
Justifiable  excuse  or  reasonable  ground  for 
believing  the  act  to  be  unlawful  Conceding 
that  there  might  be  a  set  of  facts  which 
would  require  a  more  amplified  definition  of 
the  term,  the  instruction  given  was  correct 
as  far  as  it  went,  and  that  requested  by  the 
appellant  was  properly  refused.  ■  There  is  no 
evidence  which  would  authorize  the  giving 
of  an  Instruction  that  the  appellant  had 
ground  for  Imlieving  that  he  was  acting  in  a 
lawful  manner  or  had  any  Justifiable  ex- 
cuse for  his  conduct  He  admitted  in  testi- 
fying that  be  was  making  the  gun  play  as  a 
bluff. 

[2]  It  is  next  claimed  that  the  court  erred 
in  refusing  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  the  appellant  was  guilty 
of  the  crime  of  assault  in  the  third  degree. 
It  may  be  admitted  that,  if  there  was  any 
evidence  which  would  Justify  the  Jury  in 
finding  a  verdict  of  guilty  of  assault  in  the 
third  degree,  the  Instruction  should  have 
been  given.  The  evidence  showed  that  the 
appellant  was  guilty  of  assault  in  the  sec- 
ond degree  as  defined  by  the  provision  of  the 
statute  above  quoted  or  he  was  not  guilty  of 
any  offense.    The  evidence  brings  the  cause 


squarely  within  the  statute  under  which  the 
prosecution  was  had.  It  was  not  error  to  re- 
fuse to  submit  to  the  Jury  the  question 
whether  the  appellant  was  guilty  of  assault 
in  the  third  degree  when  there  was  no  evi- 
dence which  would  sustain  the  conviction  of 
that  crime. 

[3]  The  next  question  is  whether  the  court 
erred  in  defining  what  constituted  an  as- 
sault under  the  statute.  The  officers  testified 
that  the  revolver  was  loaded.  The  witnesses 
for  the  defendant  testified  that  it  was  not 
loaded.  The  appellant  claims  that  if  the 
revolver  was  not  loaded  there  was  only  ah 
apparent  attempt  to  commit  an  assault  and 
that  this  was  not  sufficient  to  constitute  the 
crime.  The  Jury  were  instructed  that  an  as- 
sault was  an  attempt  to  unlawfully  use  force 
or  inflict  bodily  injury  on  another,  accom- 
panied with  apparent  present  ability  to  give 
effect  to  the  attempt  if  not  prevented.  Out- 
side of  this  Jurisdiction  the  authorities  are 
in  conflict  as  to  whether  an  apparent  ability 
to  carry  into  effect  Is  sufficient,  or  whether 
there  must  be  an  actual  ability.  In  other 
words,  under  one  line  of  authorities  tbt; 
pointing  of  an  unloaded  revolver  at  a  person 
would  not  constitute  an  assault  while  under 
tbe  other  it  would.  The  instruction  gtven 
is  based  upon  the  holding  of  this  court  in 
Howell  V.  Winters,  58  Wash.  436,  108  Pacj 
1077.  The  court,  in  that  case,  which  was  s 
civil  action,  adopted  the  rule  that  aM)arent 
ability  was  sufficient  The  appellant  admlt!> 
the  force  of  that  holding  in  a  civil  action 
but  claims  that  it  should  not  apply  in  a  crim- 
inal proceeding.  At  least  one  of  the  cases 
cited  in  support  of  the  holding  there  was  a 
criminal  case,  and  the  court  in  that  opinion 
did  not  seem  to  make  any  distinction  be- 
tween the  two  classes  of  action.  In  any 
event,  we  see  no  reason  why  one  rule  should 
be  adopted  for  a  civil  action  and  another  in 
a  criminal  proceeding.  In  2  Bishop's  New 
Criminal  Law,  {  82,  it  is  said: 

"If,  within  shooting  distance,  one  menacing- 
ly points  at  another  with  a  gun,  apparently 
loaded  yet  not  in  fact  he  commits  an  assault 
the  same  as  if  it  were  loaded.  There  must  be 
some  power,  actual  or  apparent,  of  doing 
bodily  barm;  but  apparent  power  is  sufficient" 

In  a  further  discussion  the  author  beartlly 
disproves  of  the  rule  adc^ted  in  some  Juris- 
dictions that  the  pointing  of  an  unloaded 
revolver  at  a  person  does  not  constitute  an 
assault.    The  instruction  given  was  correct. 

The  next  assignment  of  error  relates  to 
the  manner  in  which  the  appellant  claims  a 
search  for  Intoxicating  liquor  should  be 
made.  It  is  bis  contention  that  it  should  be 
made  in  a  reasonable  manner.  That  it 
should  be  so  made  In  view  of  all  the  attend- 
ant facts  and  circumstances  may  be  admit- 
ted. In  this  case  no  search  was  made  at  all 
because  the  appellant  prevented  it  There  Is 
no  evidence  that  tbe  officers  proposed  to 
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make  the  search  In  any  other  tlian  a  reason- 
able  manner,  and  when  told  that  the  wife  of 
the  appellant  was  ill  they  ofCered  to  make 
the  search  without  entering  the  room  where 
site  was  and  without  distnrbing  her.  The 
appellant,  as  he  testified,  was  willing  that 
the  search  should  be  made  on  the  following 
day  or  any  other  time,  bat  would  not  iwrmlt 
it  to  be  made  that  ni^t 

[4]  Some  question  is  made  with  reference 
to  the  regularity  of  the  search  warrant,  but 
there  is  no  merit  in  the  appellant's  position 
in  this.  The  warrant  was  issued  upon  the 
affidavit  of  the  sheriff  which  stated,  as  the 
appellant  says  in  bis  brief  in  positiTe  terms, 
that  intoxicating  liquor  was  being  bought, 
sold,  manufactured,  and  given  away  at  the 
home  of  the  appellant.  Upon  the  trial  on 
cross-examination  the  sheriff  testified  that 
he  did  not  know,  positively  that  there  was 
any  liquor  in  the  house,  but  that  does  not 
militate  against  the  regularity  or  validity  of 
the  warrant 

[S]  Finally,  it  is  contended  that  the  penal- 
ty imposed  was  so  excessive  as  to  constitute 
an  abuse  of  discretion  on  the  part  of  the 
trial  court.  The  court  fixed  the  sentence  at 
a  minimum  of  2  years,  and  the  statute  fixes 
tlte  maximum  at  not  more  than  10  years. 
Under  the  repeated  holdings  of  this  court 
there  was  no  abuse  of  discretion  in  imposing 
the  sentence  complained  of.  State  v.  Bliss, 
27  Wash.  463,  68  Pae.  87;  State  v.  Newton, 
29  Wash.  373,  70  Pac.  31 ;  State  v.  Eenney, 
83  Wash.  441,  145  Pac.  460. 

The  Judgment  will  be  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH, 
HOLCOMB,  and  HOVET,  JJ.,  concur. 
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DE  VON  V.  TOWN  OF  OROViLLE. 
(No.  16940.) 


(Sapreme  Coort  of  Washington. 
1922.) 


May  22, 


1.  Municipal  corporations  «=3l09— Ordlnanoe 
■ot  recorded  In  book  provided  not  thereby  in- 
validated. 

That  a  mnnicipal  ordinance  was  not  record- 
ed by  the  town  clerk  in  the  book  marked  "Ordi- 
nances'* as  provided  by  Rem.  Code  1915,  i  7744, 
did  not  render  it  invalid,  and  its  due  passage 
cooid  lie  proven  by  the  introduction  of  the  orig- 
inal ordinance  itself,  which  was  signed  by  the 
mayor  and  attested  by  the  clerk  as  provided 
by  section  7734. 

2.  Newspapers  «=>l  (4)— Evidence  sufloient  for 
coadnsion  that  paper  at  time  of  publloatlon 
of  ordinance  therein  was  the  oflloial  paper 
•f  the  town. 

Rem.  Code  1915,  |  7733,  provides  that  any 
town  of  the  foarth  class  may  select  or  designate 
any  newspaper  of  general  circulation  in  such 
tows  as  the  official  paper,  and  all  notices  pub- 


lished in  said  paper  for  a  period  and  in  the 
manner  provided  by  law  shall  be  legal,  and, 
where  it  was  shown  in  evidence  that,  notwith- 
standing no  paper  bad  been  officially  designat- 
ed, bat  that  for  the  past  several  years  legal 
notices  were  published  in  the  paper  in  which 
an  ordinance  was  published,  that  was  sufficient 
to  call  for  the  conclusion  that  the  paper  was  at 
the  time  of  the  publication  of  the  ordinance 
therein  the  official  paper  of  the  town. 

3.  Municipal  corporations  «=3603— Within  pow- 
er to  enact  that  frame  buildings  in  Are  limits 
damaged  to  greater  than  50  per  cent,  should 
not  he  rebuilt. 

Rem.  Code  1915,  i  7732,  provides  that  cities 
of  the  fourth  class  are  given  the  power  to  es- 
tablish fire  limits  with  proper  regulations,  and 
Ordinance  No.  68  of  the  town  of  Oroville,  pro- 
viding that  any  frame  building  within  fire  lim- 
its which  may  hereafter  be  damaged  by  fire, 
etc.,  to  on  amount  greater  than  one-half  of 
its  present  value  shall  not  be  rebuilt,  but  shall 
be  removed,  was  a  valid  exercise  of  power. 

4.  Appeal  and  error  «=>  1 177(6)— Where  8nb> 
mission  of  case  on  appeal  was  for  determina- 
tion of  law,  and  not  sufficient  a*  to  the  faots, 
case  will  be  remanded  for  further  proof. 

Where  the  submission  of  a  case  on  appeal 
was  on  stipnlation  of  counsel  for  the  determi- 
nation of  law,  and  not  on  admitted  facts,  and 
no  evidence  had  been  introduced  on  the  question 
of  facts  in  behalf  of  the  parties  apon  whom  the 
burden  rested,  and  the  stipulation  was  not  suf- 
ficient as  an  admission  of  the  facts  by  the  oth- 
er party,  the  case  will  l>e  remanded  for  further 
proof. 
Holcomb,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  (3ourt,  Okanogan 
County ;  C.  H.  Neal,  Judge. 

Action  for  injunction  by  George  De  Von, 
individually  and  as  executor  of  the  estate 
of  Sophia  De  Von,  deceased,  against  the 
Town  of  Oroville.  From  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

J.  Henry  Smith,  of  Okanogan,  for  appel- 
lant. 
P.  D.  Smith,  of  Okanogan,  for  respondent. 

PARKER,  O.  J.  The  plaintiff,  De  Von, 
commenced  this  action  In  the  superior  court 
for  Okanogan  county  seeking  an  injunction 
restraining  the  defendant  town  of  Oroville, 
a  municipal  coriwratlon  of  the  fourth  class, 
and  its  officers  from  destroying  a  building 
owned  by  him,  which  building  was  damaged 
by  fire;  the  town  officers  claiming  the  law- 
ful right  and  authority  to  destroy  the  build- 
ing by  virtue  of  a  fire  and  building  ordi- 
nance of  the  city  hereinafter  noticed.  The 
plaintiff  alleges  in  his  complaint  that  he 
owns  the  building  in  question,  that  it  is  of 
the  value  of  more  than  $10,000;  and  that 
the  town's  officers  are  threatening  to  de- 
stroy it  without  warrant  or  authority  of 
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law.     As  an  afflrmatlTe  defense  tbe  town 
alleges: 

The  exiBtence  of  the  ordinaDce  in  questioo, 
which,  after  definioir  the  fire  limits  of  the  town, 
within  which  wooden  buildings  shall  not  be  con- 
structed, contains  tbe  following  provision:  "Sec. 
5.  Any  existing  frame  building  within  the  fire 
limits  which  may  hereafter  be  damaged  by  fire, 
decay  or  otherwise,  to  an  amount  greater  than 
one-half  of  its  present  value,  exclusive  of  the 
foandation,  shall  not  be  repaired  or  rebuilt,  but 
shall  be  removed  from  said  fire  limits."  That 
the  building  is  a  wooden  building.  That  it  is 
within  the  fire  limits  as  defined  by  the  ordi- 
nance. "That  shortly  prior  to  the  commence- 
ment of  this  action  said  frame  building  was  de- 
stroyed by  fire  to  tbe  extent  of  more  than  60 
per  cent,  of  its  value  and  as  provided  in  said 
Ordinance  No.  66,  ezdnsive  of  the  foundation, 
and,  though  many  times  requested  by  the  prop- 
er authorities  of  the  said  town  of  Oroville,  the 
plaintiffs  refused  and  still  do  refuse  to  remove 
said  building.  That  said  building  was  at  the 
time  of  the  commencement  of  this  action,  and 
atiU  is,  a  menace  to  the  said  towii  of  Oroville 
and  its  inhabitants.    *    *    *  *' 

And  It  concludes  with  a  prayer  as  follows: 

"Tliat  said  partially  destroyed  building  be  ad- 
judged  a  nuisance,  and  that  the  plaintiffs  be  re- 
quired to  remove  the  same  within  a  time  speci- 
fied by  the  decree  of  this  court,  and,  in  case  the 
plaintiffs  shall  fail  or  refuse  to  do  so,  the  de- 
fendant may  abate  said  nuisance  at  the  costs  of 
the  plaintiffs." 

The  plaintiff  In  tats  reply  denies  In  sub- 
stance the  legal  existence  of  the  ordinance, 
and  also  damage  to  the  baildlng  to  an 
amount  greater  than  one-half  of  its  'vatne. 
With  the  Issues  so  made  by  the  pleadings 
the  case  proceeded  to  trial  in  the  superior 
court,  resulting  In  judgment  being  rendered 
by  that  court  as  follows: 

"It  is  further  found,  adjudged,  and  decreed 
that  that  certain  frame  building  owned  by  the 
plaintiffs  and  situated  on  lots  13  and  14  in 
block  45  of  the  town  site  of  Oroville,  Wash.,  is 
within  the  fire  limits  of  the  said  town  of  Oro- 
ville as  established  by  ordinance  of  said  town 
duly  passed  and  enforced,  and  is  a  nuisance 
under  the  provisions  of  said  ordinance  and  the 
laws  of  the  state  of  Washington. 

"And  it  is  hereby  adjudged  and  decreed  that 
■aid  nuisance  be  abated. 

"It  is  further  adjudged  and  decreed  that  the 
plaintiffs  be,  and  are,  given  60  days  from  the 
date  hereof  in  which  to  abate  said  nuisance, 
and  upon  their  failure  so  to  do  tbe  defendant 
abate  and  remove  said  nuisance  at  the  cost  and 
expense  of  the  plaintiffs." 

B^m  this  disposition  of  the  case  in  the 
saperior  court  the  plaintiff  has  appealed 
to  this  conrL 

[1  ]  It  is  first  contended  that  tbe  legal  ex- 
istence of  tbe  ordinance  has  not  been  prop- 
erly evidenced  of  record,  in  that  it  has  not 
been  recorded  as  required  by  law.  Counsel 
Invoke  the  provisions  of  Bem.  Code,  f  7744, 
relating  to  the  duties  of  tbe  town  cleric,  read- 
ing as  follows:  I 


"He  shall  keep  a  book  marked  "Ordinancea,' 
into  which  he  shall  copy  all  town  ordinances, 
with  his  certificate  annexed  to  said  copy,  stat- 
ing that  the  foregoing  ordinance  is  a  true  and 
correct  copy  of  an  ordinance  of  the  town,  and 
giving  the  nnmber  and  title  of  said  ordinance, 
and  stating  that  the  same  has  been  published  or 
posted  according  to  law.  Said  record  copy, 
with  said  certificate,  shall  be  prima  facie  evi- 
dence of  the  contents  of  the  ordinance,  and  of 
the  passage  and  publication  of  the  same,  and 
shall  be  admissible  as  such  evidence  in  any 
court  or  proceeding.  Such  records  shall  not 
be  filed  in  any  case,  bnt  shall  be  returned  to  the 
custody  of  the  clerk.  Nothing  herein  contained 
shall  be  construed  to  prevent  the  proof  of  the  ' 
passage  and  publication  of  ordinances  in  the 
usual  way.    •    •    •" 

The  argument  seems  to  be  that  the  ordi- 
nance has  no  legal  ezlstmce,  so  as  to  be 
proven  In  any  manner,  until  it  has  been  re- 
corded as  contemplated  by  this  statute.  We 
cannot  agree  with  this  view  of  the  law.  It 
appears  from  tbe  evidence  Introduced  opon 
the  trial  that,  instead  of  this  ordinance  be~ 
ing  copied  In  a  book  and  certified  as  a  true 
copy  by  the  clerk,  as  provided  by  that  sec- 
tion, be  has  followed  the  custom  of  attach- 
ing the  original  ordinances  together  from 
time  to  time  in  the  order  of  their  passage 
and  numbering  them  accordingly,  each  being 
evidenced  as  to  Its  passage  and  the  time  of 
its  passage  by  the  signature  of  the  mayor, 
attested  by  the  derk,  as  provided  by  Rem. 
Code,  §  7734.  Instead  of  the  due  passage  of 
this  ordinance  being  proven  upon  the  trial 
by  a  record  of  it  made  in  a  book  as  provided 
by  Bem.  Code,  |  7744,  its  due  passage  was 
proven  by  the  introduction  in  evidence  of  the 
original  ordinance  itself,  which  was  signed 
by  the  mayor  and  attested  by  the  clerk. 
Manifestly  the  original  ordinance,  so  duly 
authenticated,  is  as  high  an  order  of  proof 
of  its  due  iMissage  as  a  copy  of  it  in  a  book 
certified  by  the  clerk  as  prescribed  by  Rem. 
Code,  I  7744.  would  be.  10  R.  C.  L.  908; 
28  Cyc.  397.  Plainly  a  record  of  the  ordi- 
nance as  provided  by  Rem.  Oode,  i  7744, 
above  quoted,  would  be  no  more  than  a  cer- 
tified copy  of  the  ordinance.  There  is  noth- 
ing in  our  statutes  evm  suggesting  that  a 
failure  to  so  record  the  ordinance  renders  it 
void  or  of  no  effect  As  we  view  the  above- 
quoted  statute,  it  is  nothing  more  than  a 
rule  of  evidence  prescribing  a  simple  meth- 
od of  making  prima  facie  proof  of  the  due 
passage  of  an  ordinance.  Even  the  conclud- 
ing sentence  of  the  statute  above  quoted 
negatives  the  idea  that  such  method  of  proof 
is  exclusive.  It  seems  quite  plain  to  us  that 
the  passage  of  the  ordinance  was  amply 
proven, 

[2]  It  la  also  contended  that  no  proper 
proof  of  the  publication  of  the  ordinance 
has  been  made.  The  evidence  clearly  sho\\-s 
that  it  was  published  In  a  newspaper  pub- 
lished in  the  town.  This  was  proven  by  the 
testimony  of  the  town  clerk  and  the  admia- 
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Blon  In  evidence  of  a  copy  of  the  paper. 
We  do  not  find  any  statute  prescribing  the 
method  of  proving  or  preserving  the  proof 
of  the  publication  of  an  ordinance  other 
than  the  certificate  of  the  clerk  to  be  made 
with  the  recording  of  the  ordinance  as  pro- 
vided In  Rem.  Code,  I  7744,  above- quoted; 
but  that,  as  we  have  seen,  is  not  an  exclu- 
sive method  of  proof.  Some  contention  Is 
made  in  this  connection  that  there  is  no 
evidence  of  a  designation  by  the  town  au- 
thorities of  the  papte  in  which  the  ordinance 
was  published,  as  the  official  paper  of  the 
town.  Rem.  Code,  {  7733,  touching  this  ques- 
tion, reads  as  follows: 

"Any  town  of  the  fourth  daas  in  the  state  of 
Washington  may  select  or  designate  any  daily 
or  weekly  newspaper  published  or  of  general 
drcolation  in  such  town  as  the  official  paper  of 
■aid  town,  and  all  notices  pubUsbed  in  said 
paper  for  the  period  and  in  the  manner  pro- 
vided by  law  or  the  ordinances  of  said  town 
shall  be  due  and  legal  notice." 

l%e  evidence  introduced  upon  .the  trial  of 
this  case  warrants  the  conclusion  that  the 
town  authorities  have  never  formally  des- 
ignated any  paper  as  the  official  paper  of  the 
town ;  but  the  evidence  is  all  but  conclusive 
that  since  several  years  prior  to  the  pas- 
sage of  this  ordinance  all  of  the  official  pub- 
lications of  the  town,  including  Its  ordi- 
nances have  beien  made  in  the  paper  in 
which  this  ordinance  was  published.  This, 
we  think.  Is  snffldait  to  call  for  the  con- 
dnalon  that  this  paper  was  at  the  time  of 
the  publication  of  this  ordinance  therein  the 
official  paper  of  the  town,  and  that  there- 
fore the  ordinance  was  duly  published.  It  is 
to  be  noted  that  there  Is  nothing  in  the  lan- 
guage of  Rem.  Code,  |  7733,  designating  the 
manner  in  which  the  offidal  paper  of  the 
town  shall  be  so  designated. 

[3]  It  is  contended  that,  even  though  the 
ordinance  may  have  been  passed  and  pub- 
lished in  due  form,  It  is  void  in  that  it  is 
beyond  the  power  of  the  dty  to  enact  it  We 
note  that  the  ordinance  Is  silent  as  to  any 
method  of  procedure  by  whldi  it  shall  be 
determined  as  to  whether  or  not  a  building 
damaged  by  fire  has  been  so  damaged  to  a 
greater  amount  than  one-half  of  its  value. 
It  seems  to  be  argued  that  the  threatened 
summary  removal  of  the  building  by  the 
town  officers  would  be  the  taking  of  prop- 
erty without  due  process  of  law,  and  that 
this  x«iders  the  ordinance  void.  Whatever 
may  be  said  as  to  the  method  the  dty  offi- 
cers may  pursue  la  determining  the  extent 
of  the  damage  to  the  building  and  the  ques- 
tion of  its  removal,  manifestly  their  proce- 
dure, however  summary  or  unlawful,  would 
not  render  the  ordinance  void  in  view  of 
the  fact  that  it  is  silent  on  the  question  of 
procedure.  So  the  only  real  question  we 
can  make  out  of  the  argument  going  to  the 
invalidity  of  the  ordinance  is  the  contention 
ttiat  It  Is  void  because  of  the  prescribing  of 


the  condition  which  shall  call  for  the  re- 
moval of  a  wooden  building  from  the  fire 
limits,  to  wit,  its  damage  "to  an  amount 
greater  than  one-half  of  its  present  value." 
That  this  prescribing  of  such  condition  as 
cause  for  removal  of  a  building  does  not 
render  the  ordinance  void  is  made  plain  hy 
our  dedslon  in  Davison  v.  Walla  Walla,  62 
Wash.  453,  100  Pac.  981,  21  I*  R.  A.  (N.  S.) 
454,  132  Am.  St.  Rep.  983,  wherein  it  is 
held  that  an  ordinance  providing  that  a 
building  damaged  to  the  extent  of  30  per 
cent  of  its  value  should  be  removed  from 
the  fire  limits  Is  valid  and  within  the  pow- 
er of  the  dty  to  enact  Among  the  powers 
expressly  given  to  municipalities  of  the 
fourth  dass  we  find  In  Rem.  Code,  {  7732, 
the  following: 

"Cities  of  the  fourth  dass  are  hereby  given 
the  power  to  establish  fire  limits  with  proper 
regulations.    •    •    • " 

We  are  quite  convinced  that  the  ordinance 
in  question  was  duly  passed  and  published, 
and  that  it  constitutes  a  valid  exerdse  of 
power  by  the  town,  in  so  far  as  we  are  here 
called  upon '  to  notice  its  provisions. 

[4]  Some  contention  Is  made  that,  even 
though  the  ordinance  be  valid  as  prescribing 
conditions  calling  for  the  removal  of  a  dam- 
aged building  from  the  fire  limits,  the 
threatened  action  of  the  town  officers  would 
be  arbitrary  and  without  authority  of  law, 
since  their  threatened  act  would,  if  consum- 
mated, be  without  any  previous  hearing  ac- 
corded to  appellant  as  to  whether  or  not  the 
building  had  been  damaged  more  than  one- 
half  of  its  value.  The  question  as  to  whetlu 
er  or  not  such  summary  action  on  the  part 
of  the  town  officers  would  be  lawful  is  not 
now  in  this  case,  because,  instead  of  so  pro- 
ceeding, the  town  officers  have  by  their  af- 
firmative answer  and  prayer  in  this  case 
submitted  herein  for  Judicial  determination 
the  question  of  whether  or  not  the  town  has 
the  lawful  right  to  have  appellant's  build- 
ing removed  from  the  fire  limits  of  town. 
In  the  state  of  the  pleadings  as  we  find  them 
in  this  case  it  is  apparent  that  the  town  of- 
ficers are  no  longer  seeking  to  summarily  re- 
move this  building,  but  are  affirmatively 
seeking  a  decree  of  a  conrt  of  equity  to  en- 
force its  removal  from  the  fire  limits,  the 
same  as  If  the  town  were  plaintifT  in  the 
case. 

We  now  come  to  a  controversy  between 
counsel  for  the  respective  parties  which  to 
us  seems  to  render  it  impossible  for  us  to 
finally  dedde  this  case  upon  this  appeal. 
What  we  have  said,  so  far,  reduces  the  ulti- 
mate question  to  be  dedded  in  the  case  to 
this  question  of  fact :  Was  the  building  dam- 
aged  by  the  fire  "to  an  amount  greater  than 
one-half  of  its  present  value?  "  Had  respec- 
tive counsel  refrained  from  their  seeming  at- 
tempt to  stipulate  that  the  validity  of  the 
ordinance  should  be  the  all-controlling  ques- 
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don  in  tbe  case,  we  would  not  be  in  our  pres- 
ent difficulty ;  for  then  this  question  of  fact 
as  to  the  amount  of  damage  to  the  building 
would  have  been  tried  out  In  an  orderly 
way.  But  the  fact  remains  that  It  was  not 
so  tried  out  So  it  Is  still  an  open  question 
in  tbe  case  which  cannot  be  finally  deter- 
mined until  that  question  is  settled.  Had 
that  question  of  fact  been  tried  out  and  the 
court  from  the  evidence  been  able  to  find 
that  the  building  was  damaged  more  than 
one-half  of  its  value,  there  would  have  been 
ground  to  support  the  Judgment  which  the 
court  rendered;  but  no  evidence  was  intro- 
duced upon  that  question  in  behalf  of  the 
town  officers,  where  the  burden  of  proof 
rested  in  view  of  the  affirmative  relief  prayed 
for.  This  condition  of  the  case  plainly  catne 
about  by  a  colloquy  of  uncertain  ultimate 
meaning  between  counsel  for  the  respective 
parties  occurring  during  the  trial,  in  which 
they  seemed  to  attempt  to  stipulate  that  the 
validity  of  tbe  ordinance  should  be  the  all- 
controUing  question  In  the  case.  Counsel  for 
the  town  now  insist  that  the  stipulation 
amounted  to  an  admission  on  tbe  part  of  ap- 
I>ellant  that  the  building  had  been  damaged 
more  than  one-half  of  Its  value;  while  coun- 
sel for  appellant  Insist  that  such  is  not  Its 
meaning.  Now,  whatever  may  be  said  as  to 
tbe  meaning  of  this  claimed  stipulation,  we 
think  it  sufficient  to  say  that  we  are  quite 
convinced  that  It  in  no  event  amounts  to  an 
admission  on  the  part  of  appellant  or  his 
counsel  that  the  building  was  damaged  more 
than  one-half  of  its  value.  It  Is  true  that 
at  the  conclusion  of  counsel's  colloquy  the 
trial  Judge  made  this  remark: 

"Tbe  question  of  value  or  damage  more  thai^ 
50  per  cent  are  now  aU  oat  of  the  case." 

This  seemed  to  be  the  learned  Judge's 
opinion  of  the  meaning  of  the  attempted 
stipulation;  but  even  this  remark  of  the 
learned  Judge  leaves  us  in  the  dark.  We  do 
not  gather  therefrom  that  the  stipulation 
means  an  admission  on  the  part  of  appellant 
or  his  counsel  that  the  building  was  dam- 
aged more  than  one-half  of  its  value.  The 
trouble  with  the  present  condition  of  the 
case  is  that  that  question  of  fact  cannot  be 
eliminated  and  the  case  finally  decided  up- 
on its  merits;  and  particularly  it  cannot  be 
eliminated  and  tbe  case  decided  upon  its 
merits  by  the  granting  of  the  affirmative  re- 
lief which  the  trial  court's  Judgment  pur- 
ports to  grant.  If  the  attempted  stipulation 
of  counsel  had  amounted  to  an  admission  by 
appellant  that  the  building  had  been  dam- 
aged more  than  one-half  of  its  value,  as  we 
find  was  tbe  stipulation  in  Davison  v.  Walla 
WaUa,  62  Wash.  463,  100  Pac.  9S1,  21  L.  R. 
A.  (N.  S.)  454,  132  Am.  St  Rep.  083,  by  ref- 
eraice  to  the  original  record  in  that  case, 
we  could  of  course  sustain  the  trial  court's 
Judgment;   but  this  Judgment  does  not  rest 


upon  either  admission  or  proof  touching  that 
question  of  fact. 

We  feel  constrained  to  hold  that  the  Judg- 
ment of  the  superior  court  must  be  reversed, 
and  that,  in  view  of  the  condition  we  find 
this  record  in,  the  case  must  be  remanded  to 
that  court,  with  directions  to  try  out  the 
question  of  fact  as  to  whether  or  not  the 
building  has  been  damaged  more  than  one- 
half  of  its  value,  and  render  its  Judgment 
accordingly,  as  it  may  so  find  upon  compe- 
tent evidence  touching  that  question  of  fact. 
Appellant  will  recover  bis  costs  incurred  up- 
on this  appeaL 

MACKINTOSH.  HOVET,  and  MAIN,  JJ., 

concur. 

HOLCOMB,  J.  I  dissent  In  my  (4)inlon 
appellant  admitted  that  the  building  was  de- 
stroyed to  the  extent  of  more  than  one-half 
of  its  value,  and  the  trial  Judge,  with  his 
usual  care  and  consideration^  explicitly 
called  that  admission  to  the  attention  of 
counsel,  and  no  ctmtradlction  or  reservation 
was  made  thereto.  Counsel  seemed  to  rely 
wholly  on  the  invalidity  ot  the  ordinance 
and  proceedings. 

It  Is,  to  my  mind,  unnecessary  and  use- 
less to  remand  tbe  case  for  trial  upon  that 
issue.  As  an  issue  it  was  waived  to  the  trial 
court,  or  else  the  trial  court  was  led  into  a 
trap. 

The  Judgment  should  be  affirmed  In  toto. 


SOUTHERN    MINING 
CO.  V.  CLARK. 


(UO  Wash.  33S) 

&    DEVELOPMENT 
(No.  16914.) 

May  31, 


(Supreme  Court  of  Washington. 
1922.) 


Mines  and  mlnrals  «s>S3— Evidence  held  to 
support  recovery  from  assignee  of  option 
contraot  for  the  price  thereof. 
Where  no  fraud,  deceit  or  coercion  ap- 
pears, and  where  an  assignee  of  an  option 
contract  for  the  purchase  of  mineral  lands 
agreed  to  pay  for  the  option  if  any  part  of 
lands  were  purchased  under  it,  he  cannot  de- 
feat a  recovery  for  the  price  of  the  assign- 
ment on  tbe  ground  that  he  canceled  and  aban- 
doned the  option,  and  purchased  b  part  of  the 
lands  nnder  a  new  agreement,  where  it  was 
shown  that  the  owner  of  the  land  ratified  ex- 
tensions of  the  option  to  assignors  covering  a 
period  within  which  assignee  purchased  a  part 
of  the  lands. 

Department  2. 

Appeal  from  Superior  Court,  King  C!oun- 
ty;    Augustus  Brawley,  Judge. 

Action  by  the  Southern  Mining  &  Develop- 
ment Company  against  £1.  B.  Clark.  From  a 
iudcment  for  plaintiff,  defendant  appeals. 
Affirmed. 


3For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgesti  and  IndazM 
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IVirreU.  Kane  &  .Stiattcm,  of  Seattle,  for 
appellant. 

A.  C.  Hougb,  of  Grants  Pass,  Or.,  and 
Winter  S.  Mart^,  <rf  Seattle,  for  respondent. 

HOLCOMB,  J.  Respondent  sued  for  and 
had  judgment  against  appellant  for  the  sum 
of  $2,200  upon  an  alleged  agreement  where- 
in appellant  agreed  to  pay  that  sum  to  re- 
spondent In  case  he  exercised  an  option 
thereby  assigned  to  him  for  the  purchase  of 
certain  land  is  Arkansas.  The  option  agree- 
ment covered  about  714  acres  of  land,  which 
were  believed  to  be  chiefly  valuable  for  the 
manganese  ore  contained  therein  at  a  time 
when  manganese  was  in  great  demand  and 
very  valuable. 

Respondent's  complaint  alleged  In  sub- 
stance that  prior  to  May  28.  1918,  it  had, 
through  its  agent,  J.  6.  Champlaln,  secured 
an  caption  In  writing  from  the  owners  and 
their  agent  of  the  Arkansas  lands  described 
in  the  complaint,  by  the  terms  of  which  it 
was  given  the  right  and  privilege  of  pur- 
chasing the  lands  described  therein  for  an 
average  sum  of  $25  per  acre  from  the  own- 
ers of  the  lands,  until  June  10,  1018.  The 
complaint  alleges  the  execution  of  the  option 
agreement  oi  May  28,  1918,  which  Is  fully 
set  forth  as  an  exhibit  attached  to  the  com- 
plaint, and  that  thereafter,  in  conformity 
with  the  contract,  an  agent  of  appellant 
went  to  Arkansas,  and,  after  examination  of 
the  lands  under  option,  negotiated  with  cer- 
tain of  the  owners  of  the  lands,  and  by  and 
through  such  negotiations  secured  an  ex- 
tension of  the  option  for  a  period  of  30  days 
from  June  10,  1918,  and  a  further  extension 
thereof,  and  on  July  17,  1918,  and  after  an 
examination  of  the  lands,  purchased  124 
acres  of  the  lands  from  the  owners  thereof. 
It  is  then  alleged  that  by  reason  of  such 
facts  there  is  due  and  owing  from  the  ai^>el- 
Unt  the  sum  of  $2,200,  no  part  of  which  has 
been  paid. 

Appellant's  answer  admits  that  he  entered 
into  the  contract  set  up  by  respondent,  and 
as  an  affirmative  defense  alleges  that,  after 
the  execution  of  the  written  contract  set  out 
in  respondetat's  complaint,  appellant  sent 
hlfl  agent,  W.  J.  Rogers,  to  investigate  the 
lands,  and  thereafter,  on  June  10,  1918,  no- 
tified respondent  that  no  lands  would  be 
purchased  ander  the  option,  and  that  appel- 
lant would  consider  the  option  terminated, 
and  that  after  the  termination  of  the  option 
and  contract  on  June  10,  1018,  and  after  the 
abandonment  of  the  same  by  respondent  and 
appellant,  aig)ellan;t,  throngh  his  agent,  Rog- 
ers, entered  into  a  subsequent  agreement 
with  respondent,  by  the  terms  of  which  ap- 
pellant agreed  to  and  did  purchase  approxi- 
mately 125  acres  of  land  in  Arkansas,  at 
an  agreed  price  of  $25  per  acre. 

The  affirmative  allegations  of  the  answer 
were  denied  by  reply. 

Appellant's  assignments  of  error  all  re- 


late to  the  claim  that  the  evidence  waa  in- 
sufficient to  Justify  the  court's  findings,  de- 
cisioi),  and  8ul)sequent  Judgment  thereon. 
The  option  for  the  purchase  of  the  714  acres 
recites  the  consideration  of  $1,  receipt  of 
which  is  acknowledged,  and  provides  that 
the  appellant  should  first  proceed  and  ex- 
amine the  land  in  such  manner  as  he  should 
elect  for  the  purpose  of  determining  its  val- 
ue, and,  should  he  be  satisfied  with  the  na- 
ture, quality,  value,  and  title  to  the  proper- 
ty, he  would  pay  the  sum  of  $25  per  acre  to 
the  original  owners  for  all  or  any  part  of 
such  property  as  he  might  elect  to  obtain, 
first  being  satisfied  by  the  usual  customary 
method  of  abstract  of  title  that  the  respond- 
ent '  had  merchantable  title  therein  and 
thereto.  There  were  provisions  for  the  first 
payment  of  $2,200  as  the  purchase  price  of 
the  option,  and  the  further  sum  of  $5,000 
from  the  sale  of  ore  taken  from  the  proper- 
ty, and  the  further  sum  of  $25,000  from  the 
net  receipts  from  the  sale  of  ore  from  the 
land. 

As  originally  drawn  by  the  attorney  em- 
ployed by  appellant,  one  paragraph  of  the 
contract  read  as  follows: 

"It  is  imderBtood  that  the  party  of  the  aeoond 
part  shall  first  proceed  to  the  land  and  examine 
the  property  in  such  manner  as  he  may  elect 
for  the  purpose  of  determining  ita  value,  and, 
stiould  the  party  of  the  first  part  be  satisfied 
with  the  nature,  quality,  value,  and  title  of  the 
property  in  the  first  party,  he  will  agree  to 
pay  the  sum  of  $25  per  acre  in  the  manner 
hereinafter  stated  upon  first  being  satisfied  by 
the  nsnal  and  customary  method  of  abstract  of 
title  that  the  first  party  haa  merchantable  title 
therein  and  thereto." 

This  paragraph  waa  objected  to  by  officers 
and  agents  of  respondent,  for  the  reason 
that  it  did  not  clearly  appear  that  Clark 
should  pay  the  purchase  price  of  the  option, 
that  is,  ^,200,  In  the  event  he  should  see 
fit  to  take  less  than  the  total  acreage  of  the 
option,  which  was  714  acres.  After  some  dis- 
cussion as  to  the  advisability  of  a  change 
in  that  regard,  Clark  agreed  to  the  change 
and  personally  struck  out  with  his  pen  the 
words  "in  the  manner  hereinafter  stated" 
immediately  after  the  words  "$25  per  acre," 
and  Inserted  with  bis  pen  the  following 
words: 

"To  the  original  owners  for  all  or  any  part  of 

said  land  as  party  of  the  second  part  (appel- 
lant) may  elect." 

Under  this  paragraph  of  the  contract  as 
so  changed,  respondent  contends  that  it  is 
clear  that  (llark  agreed  to  pay  the  company 
$2,200  as  the  purchase  price  of  the  option, 
provided  he  should  elect  to  take  any  part  of 
the  714  acres  offered  to  him  in  the  option 
agreement;  that  he  did  first  elect  to  take 
204  acres,  and  afterwards  did  take  124  acres 
paying  the  original  owners  therefor,  and 
that  therefore  he  la  bound  by  hia  agreement 
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to  pay  the  $2,200  as  tbe  purcbase  price  of 
the  option. 

There  is  moch  conflict  In  the^  evidence  as 
to  what  was  done  after  appellant  sent  his 
representative  to  Arkansas  to  investigate  the 
land.  Rogers  was  not  only  the  representa- 
tive of  appellant,  bnt,  as  it  developed  at  the 
trial,  was  a  Joint  venturer  with  appellant  in 
the  project 

Several  ambigoous  and  confusing  tele- 
grams were  sent  from  Arkansas  to  appel- 
lant and  to  the  officers  of  respondent,  and 
appellant  contends  that  on  June  6, 1818,  Rog- 
ers terminated  the  option  agreement,  and 
later,  on  June  10  or  11,  entered  into  a  new 
agreement  whereby  appellant  and  Rogers 
were  to  pay  $30  per  acre  and  20  per  cent, 
commission  to  be  paid  out  of  royalties.  On 
the  other  hand  Obamplain,  who  was  the  r^>- 
resentatlve  of  respondent  in  Arkansas,  con- 
tends that  the  offer  of  |30  per  acre  and  a 
commission  of  20  per  cent,  was  for  entirely 
different  tracts  of  land,  being  860  acres,  op- 
tions on  which  had  been  obtained  by  one 
Renldi,  and  who  was  negotiating  for  the 
sale  thereof  as  manganese  ore  lands.  There 
is  evidence  on  the  part  of  respondent  that 
Rogers  was  inimical  to  the  contract  as 
drawn  between  appellant  and  respondent, 
and  determined  to  defeat  the  contract  from 
tbe  start  This  is  denied  by  Rogers.  It  is 
clear,  however,  from  all  the  testimony,  that 
Rogers,  after  his  investigation,  determined, 
lui  be  had  a  right  to  do  under  the  option 
agreement  between  ieq>ondent  and  appel- 
lant, that  most  of  the  tracts  optioned  were 
not  satisfactory  and  settled  down  to  two 
tracts  containing  about  204  acres,  owned  by 
two  men  named  Patterson.  According  to 
Champlain,  the  representative  of  respondent, 
tbe  options  on  these  lands  would  expire  on 
June  10  (June  9  falling  on  Sunday),  that  be> 
ing  30  days  after  May  9,  when  tbe  Patter- 
sons had  given  their  options  to  one  Hamp- 
ton, tbelr  agent,  with  authority  to  sell  their 
property.  It  was  Hampton  who  entered  in- 
to the  option  agreement  with  Champlain  for 
tbe  sale  of  the  714  acres  of  land  supposed 
to  contain  manganese  ore.  Hampton  was 
therefore  the  primary  or  immediate  agent  of 
the  Pattersons.  There  is  some  contention 
that  the  option  from  the  Pattersons  had  ex- 
pired prior  to  the  time  the  option  from 
Hampton  to  respondent  would  expire — that 
is,  that  they  gave  their  options  to  Hampton 
on  May  4,  to  continue  for  30  days — and  the 
option  would  therefore  expire  on  June  4, 
and  consequmtly,  after  June  4,  1918,  re- 
spondent and  its  agents  had  no  options  to 
seU. 


That  contention  cannot  be  sustained,  for 
the  reason  that  the  Pattersons  ratified  tlie 
options  Hampton,  their  agent  had  given  re- 
spondent and  actually  renewed  than  orally 
for  another  period  of  SO  days,  and  later  for 
another  period.  These  transactions,  appel- 
lant contends,  were  transactions  directly 
with  Rogers,  and  had  nothing  to  do  with  the 
options  theretofore  granted  to  Hampton,  and 
by  Hampton  to  respondent  and  by  respond- 
ent to  appellant  There  is  testimony,  how- 
ever, tending  to  show  that  Champlain  and 
Hampton  attempted  to  procure  an  extension 
of  the  options  from  the  Pattersons  on  a  pri- 
or date,  June  6,  and  failed  at  that  time,  bat 
afterwards  returned  in  company  with  Rog- 
ers, and  then  procured  an  oral  agreement 
from  the  Pattersons  whereby  the  Pattersons' 
power  of  attorney  to  Hampton  and  option 
to  sell  was  extended  80  days  upon  the  pay- 
ment to  them  of  $100,  $50  to  be  paid,  and 
which  was  paid,  to  one  of  the  Pattersons, 
and  $100  to  be  paid,  and  which  was  paid,  to 
the  other  Patterson,  by  Rogers.  Champlain 
testifies  that  this  extension  of  SO  days  was 
agreed  upon  by  Rogers  and  Hampton,  and 
was  distinctly  and  definitely  understood  to 
t>e  an  extension  of  Hampton's  original  pow- 
er of  attorney  or  option  from  the  Patter- 
saaa. 

The  trial  court  accepted  Champlain's  ver- 
sion as  to  the  dealings  with  the  Patterson 
lands,  and  the  options  therefor,  finding  that 
the  Hampton  option  was  extended,  and  that 
re8p<mdent's  option  was  extended  after  June 
10.  The  Patterson  lands  were  portitms  of 
the  '714  acres  involved  in  the  agreement  be- 
tween these  parties. 

The  trial  court  had  the  advantage  of  see- 
ing and  hearing  the  witnesses,  and  there- 
fore was,  as  we  have  always  held,  much  bet- 
ter able  to  Judge  of  their  credibility  than 
are  we,  although  it  may  have  l>een  an  im- 
provident bargain  for  appellant  it  was  of 
his  own  making.  The  parties  dealt  with 
each  other  at  arm's  length,  and  there  is  not 
Involved  in  this  case  any  element  of  fraud, 
deceit  or  coercion.  It  is  almost  entirely  a 
question  of  fact.  It  is  somewhat  similar  to 
the  case  of  Hunner  v.  Mulcahy,  4S  Wash. 
365,  88  Pac  621. 

We  are  unable  to  say  that  the  evidence 
preponderates  in  any  way  against  the  find- 
ings of  the  trial  court  and  must  therefore 
afilrm  the  Judgment 

Judgment  affirmed. 

PARKER,  C.  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVET,  JJ„  concur. 
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W.  L.  Brlckey  and  W.  H.  Hodge,  both  of 
Mt  Vernon,  for  respondent. 


(laO  Wash.  3S1) 

iETNA     CASUALTY    4    SURETY    CO.    V. 
SKAQIT  COUNTY  et  al.    (Ne.  16930.) 

(Snpreme  Court  of  Wasbfatfton.    Jane  1, 
1022.) 

i.  8«krocatl»a  «s>4l  (6)— Evideaoe  bald  Inaaf- 
Maat  to  abow  ooanty  had  coaaaat  of  aarety 
to  pay  HMaay  ta  baak  wbieb  flaaaoed  road 
oaatraetor. 

In  an  action  by  a  bonding  company  against 
a  connty  to  recover  for  its  wrongful  payment 
to  a  banlt  financing  a  contractor  to  the  extent 
of  the  company's  liability  for  claims  filed,  evi- 
dence keld  insufficient  to  show  the  money  was 
paid  with  the  knowledge  and  consent  of  the 
company. 

i.  SabrogatloB  «=97(l)— Baak  whioh  flaanced 
oaatraetor  has  ao  dalm  to  moaey  to  ba  wlth- 
bald  on  tba  ooatract. 
In  view  of  Rem.  Code  1916,  i  1169,  as 
amended  by  Laws  1915,  p.  61,  |  1,  providing 
that  an  road  contractors  sliall  give  bond  to  in- 
•nre  payment  of  Joat  daima,  except  claims  for 
money  loaned  on  the  contract,  a  requirement  in 
the  contract  that  the  county  shall  retain  20  per 
cent,  of  the  contract  price  to  aatisfy  liens  has 
tite  effect  of  creating  a  tmat  fund  for  the  ben- 
efit of  snretiea  on  the  bond,  and  a  bank  which 
financed  the  oontractor  baa  no  claim  thereto. 

S,  Sabrogatloa  «=»7(l)— Couaty  bald  liable  to 
aar«ty  far  mooey  paid  to  bank  wbloh  financed 
road  oontractor. 
Under  a  county  road  contract  providing  for 
tiie  retention  of  20  per  cent,  of  the  contract 
price   to  satisfy  liens,  where  the  county  paid 
the  money  to  the  bant:  which  financed  the  con- 
tractor,  without    the   knowledge   and   consent 
of  tba  bonding  company  and  while  other  claims 
were  pending,  it  is  liable  to  the  bonding  com- 
pany for  the  claims  which  could  have  been  paid 
oat  of  the  money  paid  to  the  bank. 

4b  SiibrofatioB  «=97(l)— Vartai  atatemeat  of 
aoatractor  that  all  debts  were  paid  held  not 
a  aufllolent  oampilaace  with  the  contract. 

Under  a  county  road  contract,  providing 
that  before  final  payment  the  contractor  shall 
show  to  the  "satisfaction"  of  the  county  that 
an  just  debta  for  labor  and  material  are  paid, 
the  making  of  the  final  payment  on  the  sole 
verbal  statement  of  the  contractor  and  without 
making  an  investigation  was  not  a  sufficient 
compliance  with  the  contract,  and  a  surety  on 
the  contractor'a  bond  who  satisfied  unpaid 
daima  was  entitled  to  recover  from  the  county 
money  improperly  paid  and  to  which  it  was 
entitled  to  look  for  indemnity. 

Department  2. 

Appeal  from  Superior  Court,  Snohomish 
Coonty ;    Augastns  Brawley,  Judge. 

Action  by  the  MtoA  Casualty  &  Surety 
Coini>any  against  T.  L.  Grant  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals adversely  to  defendant  Skagit  Coun- 
ty.   Reversed  and  remanded,  with  dlrecttona 

Cooler,  Horan  &  Mulvlhill,  of  Eiverett,  for 
appellant 


MAIN,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  against  the  defend- 
ant county  because  it  had  payed  out  money 
<m  a  road  contract  which  the  plaintiff  claim- 
ed was  to  its  prejudice.  Tliere  are  other  de- 
fendants, but  the  principal  controversy  was 
between  the  plaintiff'  and  the  county.  The 
trial  resulted  in  a  Judgment  adverse  to  the 
contention  of  the  plaintiff,  and  It  appeals. 

The  facts  necessary  to  present  the  ques- 
tions for  determination  may  be  summarized 
as  follows:  On  August  27,  1917,  the  re- 
spondent, Skagit  County,  entered  Into  a  con- 
tract virlth  T.  L.  Grant  and  I*  P.  Hrvlg,  co- 
partners imder  the  firm  name  of  Grant  & 
Ervig,  for  the  construction  of  a  certain  road 
in  that  county  known  as  the  Cook  road.  The 
contract  price  was  approximately  160,000. 
The  c<mtract  provided  that  upon  the  request 
of  the  contractor  partial  payments  should  be 
made  as  set  forth  therein  each  month,  which 
payments  were  not  to  exceed  80  per  cent,  of 
the  estimated  value  of  the  work  done,  which 
estimate  was  to  be  made  by  the  county  en- 
gineer. Final  payment  was  due  under  the 
contract  within  SO  days  from  completion  of 
the  work  and  when  the  same  was  evidenced 
by  a  certificate  from  the  engineer  for  the 
county.    The  contract  further  provided: 

"That  before  making  such  final  payment  the 
contractor  shall  show  to  the  satisfaction  of 
said  Skagit  county  that  all  just  debts  due  for 
labor  performed  or  material  furnished  the  said 
contractor  have  been  paid." 

As  the  work  progressed,  from  time  to  time 
payments  were  made  ui>on  the  estimate  of 
the  engineer,  and  on  September  8,  1919,  at 
the  time  of  the  final  acceptance  there  re- 
mained in  the  possessloii  of  the  county  ap> 
proximately  20  per  cent  of  the  amount  earn- 
ed by  the  contractors  under  the  contract. 
While  the  work  was  in  progress,  two  claims 
were  filed  against  the  contractors  and  against 
the  bond,  one  by  the  IMt  Baker  Contracting 
Conipany,  for  $1,750.72,  and  one  by  J.  EL  Bur- 
master  for  1208.00.  After  the  acceptance  of 
the  work  and  before  the  expiration  of  80 
days,  or  on  October  7,  1919,  another  claim 
was  filed  In  the  sum  of  $5,976.66.  On  Sep- 
tember 16, 1919,  and  before  the  30-day  period 
specified  In  the  contract,  the  county  paid 
out  of  the  mon^  it  then  had  to  C.  B.  Bing- 
ham &  Co.,  a  banking  institution,  the  sum  of 
$9,000,  leaving  a  balance  of  only  $1406.11  for 
the  payment  of  claims. 

The  aK>ellant  was  surety  for  the  faithful 
performance  of  the  contract  l^ereafter  the 
appellant  brought  this  action,  claiming  that 
the  county  had  wrongfully  paid  out  the 
$9,000  and  sou^t  recovery  against  it  to  the 
extent  to  which  it  would  be  liable  upon  Its 
bond  for  the  daima  filed.     The  claimants 
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were  parties  to  the  action,  and  the  clahuB  of 
the  Selflert  Company  and  the  Mt.  Baker 
Contracting  Company  were  adjudged  to  be 
valid.  The  court  apportioned  the  balance 
In  the  possession  of  the  county  to  these 
claims  and  entered  Judgment  against  the 
surety  for  the  balance. 

[1]  The  first  question  is  whether  a  pay- 
ment of  the  $9,000  to  the  bank  which  was  an 
assignee  of  the  contractors  was  with  the 
knowledge  and  consent  of  the  appellant.  A 
careful  examination  of  the  record  discloses 
that  there  Is  no  evidence  from  which  It  can 
be  found  that  such  payment  was  made  with 
the  knowledge  or  consent  of  the  surety  com- 
pany. The  representative  of  the  surety  com- 
pany who  had  charge  of  the  matter  of  Is- 
suing the  bond,  and  who  at  one  time  visited 
the  county  for  the  purpose  of  looking  over 
the  situation,  expressly  denied  any  knowl- 
edge or  consent  There  was  no  affirmative 
evidence  from  which  such  knowledge  or  con- 
sent could  be  Inferred.  It  Is  true  that  the 
representative  of  the  company  testified  that 
when  he  visited  the  county  he  called  at  the 
bank  and  had  a  conversation  with  one  of  the 
officers  with  reference  to  the  contract  This 
was  while  the  work  was  In  progress,  and 
the  conversation  was  only  to  the  effect 
that  the  representative  <^  the  company 
thought  that  the  bank,  after  having  advanced 
some  money  to  the  contractors,  should  In 
fairness  to  them  make  further  advance,  for 
the  reason  that  the  bank  having  undertaken 
to  finance  the  contractors,  it  was  too  late  for 
them  to  call  upon  any  other  bank  for  that 
purpose.  The  officer  of  the  bank  with  whom 
the  conversation  took  place  had  no  memory 
of  the  conversation  or  of  the  person  with 
whom  he  talked.  This  evidence  has  no  tend- 
ency whatever  to  show  that  the  $9,000  was 
subsequently  paid  out  to  the  bank  with  the 
knowledge  or  consent  of  the  appellant 

[2]  The  next  question  Is,  assuming  that 
the  money  borrowed  from  the  bank  went  in- 
to labor  and  material  for  the  contract  wheth- 
er the  bonding  company  is  in  a  position  to 
question  the  payment,  since  upon  the  bond  it 
would  have  been  liable  for  such  labor  and 
material  If  they  had  not  been  paid  for  out 
of  money  borrowed  by  the  contractors  from 
the  bank.  In  this  connection,  the  respondent 
cites  the  case  of  Puget  Sound  State  Bank  v. 
Gained,  83  Wash.  446,  144  Pac.  6»8,  Ann. 
Cas.  1916A,  767.  In  that  case  a  bank  was 
permitted  to  recover  from  the  bonding  com- 
pany money  which  it  had  advanced  upon  a 
contract  and  which  money  had  been  used  by 
the  contractors  for  latxir  and  material.  The 
decision  was  rested  upon  the  provisions  of 
the  contract  then  under  consideration.  The 
case  was  decided  on  December  11,  1914.  At 
the  subsequent  session  of  the  Liegislature, 
Laws  of  1915,  c.  28,  |  1,  section  1159  of  Rem- 
ington's Code,  wlu  amended.  In  which  It 
was  provided: 


"That  the  provisions  of  this  act  shall  not 
apply  to  any  money  loaned  or  advanced  to  any 
such  contractor,  sabcontractor  or  other  person 
in  the  performance  of  any  such  work." 

By  this  amendment  the  Legislature,  In  ef- 
fect abrogated  the  rule  of  the  Gained  Case. 
The  bank  that  drew  the  $9,000  as  assignee 
of  the  contractors  bad  no  claim  whldi  it 
could  enforce  against  the  surety  company  for 
the  moneys  which  it  had  loaned  or  advanced 
to  the  contractors.  The  20  per  cent,  whldi 
was  to  be  held  for  30  days  was  a  trust  fund 
for  the  benefit  of  creditors  and  collectible 
dalms,  and  was  also  a  fund  to  which  the 
bonding  company  had  a  right  to  look  for  in- 
demnity. In  Denham  y.  Pioneer  Sand  & 
Gravel  Co.,  104  Wash.  357,  176  Pae  333,  it 
was  said: 

"The  fact  that  this  20  per  cent  is  also,  and. 
it  may  be,  principally  was,  held  for  the  benefit 
of  the  laborers  and  materialmen  famighing 
work  and  material  for  public  work,  as  we  have 
held  bx  the  following  cases:  State  ex  ret 
Bartelt  ▼.  liebea,  19  Wash.  589,  64  Pac.  26; 
First  National  Bank  v.  Seattle,  71  Wash.  122. 
127  Pac.  837;  Maryland  Casualty  Co.  v.  Wash- 
ington National  Bank,  92  Wash.  497,  159  Pac 
689;  Northwestern  National  Bank  of  Belling- 
ham  V.  Guardian  Casualty  &  Guaranty  Co.,  93 
Wash.  635,  161  Pac.  473,  yet  this  fund  Is  a  trust 
fund  for  creditors  and  for  collectible  dalms,  and 
is  also  the  bondsmen's  security,  as  indicated." 

[3]  The  county  in  paying  out  the  $9,000  to 
the  bank  within  the  30  days  fixed  by  the 
contract  failed  in  the  performance  of  its 
duty  to  the  prejudice  of  the  rights  of  the 
appellant  and  for  this  the  county  is  liable. 
Maryland  Casualty  Co.  v.  Washington  Na- 
tional Bank,  92  Wash.  497, 159  Pac.  689.  The 
appellant  Is  entitled  to  a  Judgment  against 
the  county  to  the  extent  to  which  It  has  been 
required  to  pay  valid  claims  which  would 
have  been  paid  out  of  the  20  per  cent,  reserve 
fund  had  the  $9,000  warranty  not  been  given 
to  the  bank,  unless  the  county  should  pre- 
vail upon  the  next  question  to  be  discussed. 

[4]  The  next  question  is  whether  the  coun- 
ty performed  Its  duty  in  requiring  a  show- 
ing on  the  part  of  the  contractors  that  aU 
valid  dalms  had  been  paid  prior  to  the  time 
of  the  release  of  the  $9,000.  Under  the  pro- 
vision of  the  contract  above  quoted,  It  wilt 
be  observed  that  the  contractor  was  re- 
quired to  "show  to  the  satisfaction"  of  the 
county  that  all  Just  debts  due  for  Iab<»^ 
and  material  bad  been  paid.  This  presents 
the  question  as  to  whether  a  showing  of  payr 
ment  of  the  debts  was  sufficient  to  justly 
the  county  in  its  action.  The  two  claims  up- 
on which  the  bonding  company  was  hel^ 
liable  were  filed  in  the  office  of  the  county 
auditor.  When  T.  ti.  Grant,  one  of  tbe  con- 
tractors, made  demand  upon  the  county  for 
the  balance  due  under  the  contract  he  stated 
to  the  county  engineer,  and  also  to  the  chairr 
man  of  the  board  of  county  commisslonerai. 
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tiiat  an  debts  had  been  paid.  Nether  the 
county  commissioners  nor  the  engineer  had 
any  actual  knowledge  that  the  claims  had 
been  died  in  the  andittHr's  ot&ce.  They  made 
no  investigation  at  the  time  the  $9,000  was 
paid  out  to  ascertain  whether  any  claims 
were  on  file.  The  evidence  shows  that  the 
payment  was  made  solely  upon  the  statement 
of  Grant,  one  of  the  contractors,  and  an  in- 
terested patty,  that  the  debts  were  all  paid. 
This  was  done  in  the  face  of  the  fact  that 
the  commissioners  knew  that  during  the 
progress  of  the  work  the  contractors  had 
liad  difficulty  in  financing  it  Under  the 
contract,  before  the  commissioners  could  or- 
der the  money  paid,  they  were  under  obliga- 
tions to  require  a  showing  to  their  satis- 
faction that  all  debts  had  been  paid.  The 
language  of  the  contract  undoubtedly  means 
diat  it  was  necessary  to  make  such  a  show- 
ing as  would  satisfy  a  reasonable  i)erson  un- 
der all  the  circumstances  of  the  case.  To 
pay  out  the  $9,000  upon  the  uncorroborated 
word  of  me  of  the  contractors  when  an  in- 
vestigation of  the  claims  in  the  county  au- 
ditor's office,  which  was  in  the  same  building 
In  which  the  cMnmissloners'  and  engineer's 
nfflces  were^  wonld  have  disclosed  the  true 
state  of  facts,  was  not  the  exercising  of  or- 
dinary business  prudence  and  was  not  meet- 
ing the  requirement  of  the  contract  that  it 
diould  be  shown  to  their  satisfaction  that 
the  debts  had  been  paid.  The  county  auditor 
Is  ex  otncio  clerk  of  the  board  of  comity  com- 
missioners, and  the  claims  were  propetlj 
filed  in  that  office. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  enter  a  Judgment  in  accord- 
ance with  the  views  herein  expressed. 

PARKER,  C.  J.,  and  MACKINTOSH,  HOL- 
COMB,  and  HOVET,  JJ.,  concur. 


(120  Wash.  331) 
BARTON  V.  TOMBARI 


et  al. 


(No.  16974.) 
May  23, 


(Snpreme  Court  of  Washington. 
1922.) 


1.  Appeal  Md  arror  «=>IOI  1(1)— Trial  court's 
fadings  on  conflicting  avidenoe  not  disturbed. 

Where  testimony  as  to  misrepresentations 
indocing  the  execution  of  a  contract  for  the 
parcliase  of  a  lot  was  conflicting,  the  findings 
of  the  trial  court,  which  was  in  the  best  posi- 
tion to  Jndge  the  facts,  will  not  be  disturbed. 

2.  Attorney  and  client  «=»77  —  Attorney's  au> 
tborlty  limited  to  oonductlng  litigation  except 
as  expressly  authorized. 

An  attorney's  anthority  in  dealing  with  his 
clienf  B  affairs  ia  limited  to  conducting  litigation 
except  in  so  far  as  be  may  be  expressly  author- 
ized. 


3.  Attorney  and  client  «=ailOI(l)  —  Attorney 
oannot  Mnd  client  by  surreniter  of  any  sub- 
stantial right 

While  an  attorney  may  adopt  any  course  he 
deems  best  calculated  to  secure  the  object  of 
bis  employment  and  has  implied  power  to  use 
all  the  usual  means  to  that  end,  he  cannot  un- 
der his  general  authority,  Innd  his  client  by  any 
act  amounting  to  a  surrender  in  whole  or  in 
part  of  any  substantial  right. 

4.  Attorney  and  client  «=>IOI (I) —Attorney's 
aots  In  demanding  authority  to  take  posses- 
sion of  property  to  effectuate  oancellatlon  of 
sale  held  not  binding  on  clients  a*  resoisslon 
thereof. 

The  acts  of  an  attorney  for  vendors  of 
property  under  an  installment  contract  contain- 
ing no  time  essence  or  other  provision  for  for- 
feiture, nor  any  provision  making  ail  payments 
due  on  default  in  one  or  more  payments,  in  de- 
manding poasession  after  the  purchaser  filed 
suit  to  rescind  the  contract,  and  in  accepting 
an  instrument  authorizing  him  to  take  posses- 
sion in  comfAiance  with  such  demand,  and  "to 
effectuate  the  cancellation  of  the  contract"  did 
not  amount,  together  with  the  purchaser's  acts, 
to  a  rescission  of  the  contract  in  the  absence 
of  evidence  that  vendors,  who  were  not  present 
when  such  acts  took  place,  authorized  or  rat- 
ified their  attorney's  conduct 

5.  Vendor  and  purchaser  «=>29l— Vendor  not 
entitled  to  defloioncy  Judgment  on  foreolo- 
sure  of  vendee's  equity  of  redemption. 

There  being  no  statute  as  to  deficiency  judg- 
ment on  foreclosure  of  contracts  for  the  sale 
of  land  as  in  the  case  of  mortgage  foreclosures 
(Bern.  Code  1915,  S  1119),  where  the  contract 
itself  makes  no  provision  for  a  deficiency  judg- 
ment the  vendor,  in  case  of  default,  is  con- 
fined to  foreclosure  of  vendee's  equity  of  re- 
demption for  the  amount  due. 

Holcomb,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;    Wm.  A.  Huneke,  Judge. 

Suit  by  Lucy  Barton  against  Vlto  Tombari 
and  another.  Decree  for  defendants,  and 
plaintiff  appeals.    Decree  modified. 

Harry  Bosenhaupt  and  Lucius  O.  Nash, 
both  of  Spokane,  for  appellant 

Fred  S.  Duggan,  of  Spokane,  for  resirand- 
ents. 

HOVBY,  J.  On  June  1, 1920,  appellant  en- 
tered Into  a  contract  with  the  respondents 
for  the  purchase  of  a  lot  in  the  city  of 
Spokane  upon  which  were  situated  two  dwell- 
ing houses.  The  contract  price  was  $4,000 
and  of  this  $700  was  paid  upon  the  execu- 
tion of  the  contract,  and  the  balance  was  pay- 
able in  installments.  The  contract  does  not 
contain  any  time  essence  provision,  nor  any 
other  provision  for  forfeiture,  nor  any  pro- 
vision making  all  payments  due  upon  default 
in  one  or  more  payments,  but  merely  provides 
that,  upon  full  payment  being  made,  deed 
shall  be  delivered,  and  the  deed  and  a  copy 
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Of  tbe  contract  wen  placed  In  escrow,  and 
a  cop7  of  the  contract  was  recorded  In  the 
office  of  the  county  auditor.  The  appellant 
was  given  immediate  possession  of  the  prem- 
ises, but  both  houses  were  rented  at  inter- 
vals, and  the  actual  possession  has  been  that 
of  tenants  throughout  the  action. 

At  the  time  of  the  commencement  of  this 
action  appellant  resided  near  Ktiukane,  but 
respondents  left  the  state  upon  the  execution 
of  the  contract,  and  have  been  represented 
throughout  by  Fred  S.  Duggan,  their  at- 
torney. 

On  September  30,  1820,  appellant  fUed  a 
complaint  seeking  the  rescission  of  this  con- 
tract and  the  restoration  to  her  of  the  in- 
itial payment  of  $700.  The  ground  of  rescis- 
sion was  misrepresentation  as  to  the  condi- 
tion of  the  property  In  two  respects,  via.:  It 
Is  alleged  that  the  respondents  represented 
tliat  the  floors  in  the  houses  were  good  when 
in  truth  they  were  bad,  and  that  the  prop- 
erty was  connected  with  the  dty  sewer  when 
in  fact  it  had  cesspools,  and  no  city  sewer 
was  available  except  at  an  expense  of  about 
$1,000.  At  the  time  of  commencing  the  action 
appellant  also  applied  for  and  secured  a  writ 
of  attachment  against  the  property  contract- 
ed to  be  conveyed. 

On  October  13,  19z0,  there  was  served  the 
loUowlng  instrument: 

"In  the  Superior  Court  of  the  SUte  of  Wash- 
ington in  and  for  the  County  of  Spokane. 

"Lncr  Barton,  Plaintiff,  v.  Tito  Tombari  and 
Filomena  Tombari,  Defendants. 

'Demand  for  Possession  and  Ketum  of 

Property. 

"To  Lucy  Barton,  and  to  Rosenhaupt  &  Grant 

and  Lucius  Q.  Nash,  Tour  Attorneys: 

"Tlie  undersigned  Vito  Tombari  and  Filomena 

Tombari  demand  possession  of  the  two  houses 

heretofore  bought  by  yon  from  as,  togetlier 

with  the  furniture  bought  as  a  part  of  said 

property  in  said  contract,   with   the  keys  to 

tbe  premises,  which  you  will  forthwith  deliver 

to  the  undersigned. 

"Dated  at  Spokane,  Washington,  October 
18th,  IflaO,  Vito  Tombari, 

"Filomena  Tombari, 
"By  Fred  8.  Duggan,  Attorney  and  Agent. 
"We  hereby  consent  to  the  surrender  of  said 
property  and  possession  thereof  is  hereby  giv- 
en to  defendant. 

'Tersonal  service  of  the  foregoing  demand 
for  possession  is  hereby  admitted  on  us  at 
Spokane,  Washington,  Oct.  13,  1920. 

"Hosenhaupt  &  Grant 
"Ladus  G.  Nash." 

Thereupon  a  meeting  took  place  in  the  of- 
fice of  Mr.  Mash,  one  of  the  attorneys  for 
appellant,  between  the  appellant,  her  attor- 
neys, and  Mr.  Duggan,  as  attorney  for  the  re- 
spondents. There  is  some  controversy  as  to 
what  was  said  at  this  meeting,  out  we  do 
not  deem  the  conflict  as  material,  as  it  ter- 
minated In  the  following  written  instrument 
signed  by  tbe  appellant,  and  accepted  by  Mr. 
Uusgant 


"Spokane,  Washington,  October  18, 1820. 
"Mr.  Fred  S.  Duggan,  Attorney  for  Vit» 
Tombari,  Spokane,  Washington— Dear  Sir: 
Pursuant  to  the  cancellation  of  the  contract  be- 
tween Lucy  Barton  and  Vito  Tombari  for 
purchase  by  said  Lucy  Barton  of  lot  fourteen 
(14),  block  seventy-two  (72),  subdivision  of 
school  section  sixteen  (16),  township  twenty- 
five  (25),  range  forty-three  (4S),  dty  of  Spo- 
kane, and  in  compliance  with  the  demand  made 
by  you  for  the  surrender  of  said  premises  and 
to  effectuate  the  cancellation  of  the  contract 
made  between  said  parties,  you  are  authorized 
to  take  immediate  possession  of  said  premises 
and  this  is  your  authority  to  present  to  Mrs. 
Cady,  now  in  possession  of  the  small  house  on 
tbe  premises.    I  am 

"Tours  truly,  Mrs.  Lucy  Barton." 

The  agreement  as  prepared  used  tbe  word 
"rescission,"  but  at  the  request  of  Mr.  Dug- 
gan this  was  changed  to  "cancellation.'' 

The  testimony  on  behalf  of  appellant  is 
that  after  Mr.  Duggan  returned  to  his  office 
a  telephone  conversation  took  place,  in  wtalch 
the  attorney  for  appellant  asked  for  the  re- 
turn of  the  $700  and  called  attention  to  the 
decision  of  this  court  in  Jones  v.  Grove,  7ft 
Wash.  19,  136  Pac.  488.  It  is  not  disputed 
that  later  in  the  same  day  Mr.  Duggan 
served  upon  the  attorneys  for  appellant  the 
following: 

"Oct  18,  1920. 

"Mrs.  Lucy  Barton,  BlUwood,  Wash.;  Rosen- 
haupt tc  Grant,  Attorneys— Dear  Madam  and 
Gentlemen:  I  desire  to  make  plain  to  yon 
that  the  letter  you  handed  to  me  today  regard- 
ing the  property  sold  by  Vito  Tombari  to  Lucy 
Barton,  and  for  the  payment  of  which  she  is 
in  default,  is  not  accepted  as  a  cancellation  itt 
the  contract. 

"In  your  complaint  in  this  action  you  tender- 
ed back  possession  of  the  property,  but  upon 
conditions.  I  thereafter  on  Oct  13th  demanded 
the  possession  wliich  you  tendered,  and  you  by 
writing  consented  to  surrender  it  back,  and 
promised  to  get  the  keys  for  me.  Today  yon 
said  you  were  ready  to  complete  redelivery  of 
the  property,  and  when  I  went  to  your  office 
you  delivered  instead  the  letter  of  the  18th  is 
which  yon  purport  to  cancel  the  contract  be- 
tween Tombari  and  Barton. 

"Possession  is  demanded,  but  cancellation  U 
not.  We  mean  to  have  possession  and  enforce 
the  terms  of  the  contract  I  have  no  authority 
from  my  dient  to  cancel  his  contract  bnt  have 
authority  to  take  possession  of  the  property 
and  foredose  upon  the  same  to  enforce  bis  con- 
tract. 

"Please  advise  me  promptly  whether  you 
mean  to  give  me  possession  under  these  dr- 
cumstances,  which  are  the  drcnmstances  in 
mind  when  we  had  our  former  talk,  or  whether 
you  decline  to  give  possession.  I  want  posses- 
sion without  any  string  to  it  and  if  I  cannot 
have  It  from  you  will  apply  to  the  court  for  it. 
"Tours  truly,  Fred  S.  Duggan." 

On  October  19  respondents  served  an  an- 
swer denying  the  allegations  of  misrepresen- 
tation and  praying  for  the  foreclosure  of 
their  contract  Thereafter  appellant  replied 
setting  up  the  facts  we  have  referred  to  wfaldi 
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had  occurred  since  the  commencement  of  tbe 
action,  and  alleging  that  respondents  were 
then  in  possession  of  tbe  premises,  and  de- 
manding relief  as  prayed  In  her  complaint 
The  case  was  duly  tried  before  the  court, 
who  made  an  examination  of  the  premises, 
and  found  against  appellant  upon  the  charge 
of  fraud,  refused  to  treat  the  contract  as 
canceled,  but  entered  a  decree  of  foreclosure 
subject  to  a  provision  for  reinstatement  of 
the  contract  upon  tbe  payment  of  certain 
damages. 

The  personal  Judgment  was  for  tbe  sum  of 
(837.63,  being  the  amount  of  the  installments 
then  past  due  and  unpaid.  The  decree  pro- 
rides  that  the  interest  of  the  appellant  In 
the  property  shall  be  sold  on  execution  and 
t)ie  proceeds  applied  upon  the  Judgment,  and 
tne  respondents  were  given  Judgment  against 
the  appellant  for  any  deficiency. 

[1]  Tbeie  la  a  sharp  conflict  in  the  tes- 
timony as  to  tbe  miarepresoitations,  and  tbe 
trial  court  was  in  tbe  best  positlcm  to  Judge 
the  facts. 

The  first  {loint  made  by  the  appellant  Is 
that  tbe  acts  of  the  attorney  for  the  re- 
spondent, together  with  tbe  acts  of  tlie  ap- 
pellant as  set  out  In  tbe  exhibits,  amounted 
to  a  rescission  of  tbe  contract,  and,  under 
tlie  authority  of  Joaea  t.  Grove,  supra,  en- 
titled the  appellant  to  recover  tbe  sum  which 
■he  liad  i>aid  on  the  contract  Respondents 
were  not  present  when  these  acts  took  place, 
and  tbere  is  nothing  in  tbe  record  to  indicate 
that  they  ever  authorised  or  mtified  tbe  con- 
duct of  Mr.  Duggan. 

[2, 3]  Tbe  authority  of  an  attorney  in  deal- 
ing with  the  alTalrs  of  his  dlent  is  limited  to 
conducting  litigation  except  In  so  far  as  he 
may  be  expressly  authorized ;  while  he  "may 
adopt  any  course  wbicb  seems  to  him  best 
calculated  to  secure  tbe  object  for  wbicb  be 
was  employed  and  has  implied  power  to  use 
all  tbe  usual  and  ordinary  means  to  that 
end,  yet  be  cannot  by  virtue  of  bis  general 
authority,  bind  bis  client  by  any  act  which 
amounts  to  a  surrender  in  whole  or  in  part 
of  any  substantial  right."  6  C.  J.  660,  note 
A.  Of  tbe  cases  dted  tbe  following  are  in 
point  In  this  case:  Pomeroy  t.  Prescott,  106 
Me.  401.  76  AtL  898,  138  Am.  St  Bep.  347, 
21  Ann.  Cas.  674;  Oidcerson  v.  Hodges,  43 
N.  J.  Eq.  46,  10  AtL  111;  Lewis  t.  Duane, 
141  N.  X.  802,  36  N.  E.  322.  We  have  adopted 
the  same  principle  in  Tlmm  t.  Tlmm,  34 
Wash.  228,  76  Pac.  879;  Budlong  v.  Bud- 
long,  31  Wash.  228,  71  Pac.  751.  The  point 
is  not  covered  in  tbe  syllabus  of  the  last 
case,  but  Is  treated  on  page  236  of  31  Wash., 
on  page  753  of  71  Pac. 

[4]  If  we  adopt  the  contention  of  appel- 
lant the  attorney  for  respond«its  would  be 
held  to  sacrifice  practically  tbe  entire  sub- 
ject-matter, and  at  best  It  would  be  such  a 
compromise  as  Is  beyond  the  power  of  an 
attorney  to  make  In  the  absence  of  express 
authority.  Weeks  on  Attorneys  at  Law  (2d 
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Ed.)  471.  We  condude  that  tbe  trial  court 
was  right  In  refusing  relief  to  tbe  appellant . 
[t]  The  question  of  the  relief  to  be  award- 
ed to  the  respondents  is  more  diUicult  of 
solution.  The  principle  of  foreclosure  on  be- 
half of  tbe  vendor  has  been  sustained  in  the 
following  cases:  Shelton  v.  Jones,  4  Wash. 
6»2,  30  Pac.  1061;  Roy  v.  Vanghan,  100  Wash. 
345,  170  Pac.  1019;  Taylor  v.  Interstate  In- 
vestment Co.,  75  Wash.  490,  135  Pac.  240. 
In  none  of  these  cases,  however,  was  the 
right  to  a  deficiency  Judgment  i>assed  upon. 
In  Johnson  v.  McKinnon,  45  Fla.  388,  34 
South.  272,  It  Is  stated: 

"We  know  of  no  authority  for  entering  a  de- 
fidency  decree  in  actions  to  enforce  vendor's 
liens.  As  we  onderstand  it  the  rule  of  pro- 
cedure in  giving  deficiency  decrees  does  not  be- 
long to  a  court  of  equity,  unless  specifically 
conferred  by  statute  or  a  rule  of  court." 

In  a  note  to  this  case  in  13  U  R.  A.  (N.  S.) 
874,  tbere  is  dted  in  support  of  tbe  same 
doctrine  Oobb  v.  Duke,  36  Miss.  60,  72  Am. 
JJec.  157,  but  it  is  tbere  stated  that  in  most 
of  the  states  a  deUdency  Judgment  may  be 
secured.  In  nearly  all  of  the  cases  dted, 
nowever,  the  decision  provides  only  for  a 
personal  Judgment  and  in  some  of  the  states 
the  spedfic  right  to  a  deficiency  is  given  by 
statute.    In  89  Cyc.  1876,  it  is  stated: 

"But  this  right  to  a  defidency  decree  does  not 
exist  unless  spedfically  conferred  by  statute  or 
a  rule  of  court" 

Two  cases  from  Alabama  are  dted  from 
which  it  appears  that  this  was  tbe  law  In 
Alabama  until  changed  by  statute. 

By  the  cross-complaint  in  this  action  no 
perscmal  Judgment  was  demanded;  there  was 
a  general  prayer  for  such  relief  as  the  court 
ml^t  consider  equitable,  but  the  relief  spec- 
ified was  the  foreclosure  of  the  contract, 
the  sale  of  appellant's  Interest  in  the  real 
estate,  and  the  cancellation  of  tbe  record  evi- 
dence of  the  contract 

The  positions  of  the  parties  on  the  sale  of 
land  on  contract  have  been  likened  to  that 
of  mortgagor  and  mortgagee,  and  theoretical- 
ly some  such  relation  is  established,  but  prac- 
tically the  transactions  are  quite  dlfllerent; 
in  tbe  case  of  a  mortgage  tbe  purpose  of  the 
lender  Is  to  make  a  profit  on  his  money  by 
way  of  interest  and  to  keep  rates  of  Interest 
moderate  his  protection  must  be  liberal,  both 
as  to  the  margin  of  security  and  as  to  the 
obligation  of  the  borrower.  In  tbe  sale  of 
land  on  contract  the  profit  of  the  creditor  is 
in  tbe  price  he  secures,  and  to  obtain  this 
he  carries  tbe  risk  of  tbe  margin  between 
the  loan  value  and  the  selling  value  of  the 
property  to  tbe  extent  that  be  Is  not  covered 
by  bis  initial  payment 

In  the  case  of  mortgage  foreclosures  we  have 
express  statutory  direction  by  section  1119, 
Rem.  Code,  but  we  do  not  have  any  statute 
relative  to  contracts  of  this  character;  and, 
as  the  contract  itself  makes  no  provision  for 
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this  remedy,  the  respondent  should  be  con- 
>  lined  to  the  foreclosure  of  all  equity  redemp- 
tion of  the  appellant  In  and  to  the  pr(q>erty 
for  the. amount  now  due  upon  the  contract. 
The  decree  appealed  from  will  be  modl- 
tted  as  herein  Indicated. 

PARKER,  0.  J.,  and  MAIN,  J.,  concnr. 

HOLCOMB,  J.  I  dissent  Mr.  Duggan  was 
not  only  attorney  for  respondents,  but  he 
was  their  agent  to  handle  not  only  their 
lawsuit,  but  their  property.  He  subscribed 
himself  as  "agent"  and  "attorney."  The  ab- 
sence of  respondents  from  the  city  and  state, 
and  other  circumstances,  show  his  agency. 
As  agent  for  respondents  he  had  other  and 
greater  powers  than  as  attornei^.  The  au- 
thorities relied  upon  Ilihiting  his  powers  as 
an  attorney  at  law  are  not  in  point  Appel- 
lants, upon  the  mutual  rescission  or  "cancel- 
lation" of  the  contract,  were  not  entitled  to 
anything  more,  or  to  the  retnm  of  the  money 
paid,  and  not  then  demanded  or  settled ;  but 
they  were  entitled  to  the  cessation  of  the 
lawsuit  and  at  the  controversy. 


<188  Cal.  727) 

HIQHFIELD  v.  BOZIO  et  al     (8.  P.  10244.) 

(Supreme  Court  of  California.    May  16,  1922.) 

Execators  and  administrator*  9=s97— Execator 
not  bonnd  to  employ  attorney  designated  In 
will. 
Amendment  to  Code  CHy.  Proc.  i  1610,  pro- 
viding that  an  attorney  for  an  administrator  or 
executor   on  notice  to  the  interested  parties 
may  apply  for  and  obtain  an  order  that  his  com- 
pensation be  paid  by  the  ezecotor  or  adminis- 
trator out  of  the  estate  in  his  hands,  does  not 
prevent  the  executor  of  an  estate  from  employ- 
ing an  attorney  other  than  the  one  designated 
in  the  will,  since  the  executor  is  liable  for  acts 
of  the  attorney. 

In  Bank. 

Application  by  Frank  HIghfleld  for  a  writ 
of  mandamus  to  compel  the  Superior  Court 
of  San  Francisco  County  to  direct  the  exec- 
utor of  the  estate  of  Orlando  E.  Bozlo,  Sr., 
to  employ  the  'petitioner  as  attorney  in  the 
bu^nees  of  the  estate.    Writ  denied. 

Russell  P.  Tyler,  of  San  Francisco,  tor 
petitioner. 

SHAW,  C.  J.  This  is  a  petition  for  a  writ 
of  mandate,  to  compel  the  superior  court  to 
direct  the  executor  of  the  estate  of  Orlando 
Bozio,  Sr.,  to  employ  the  petitioner  as  attor- 
ney for  the  said  executor,  in  the  administra- 
tion of  the  said  estate. 

The  petition  is  based  on  the  fact  that  the 
will  of  the  decedent,  which  has  been  admit- 
ted to  probate,  contained  the  following  spe- 
cific provision: 


"I  direct  and  specially  re<inest  that  my  friend 
of  many  years  Frank  Hlghfield  be  the  attorney 
of  record  and  for  the  estate  in  the  matter  of 
the  probating  of  my  estate." 

A  similar  provision  was  considered  by  this 
court  in  the  case  of  Estate  of  Ogier,  101  Cal. 
381,  35  Pac.  900,  40  Am.  St  Rep.  61.  In 
that  case  the  executor,  after  his  appoint- 
ment, employed  other  attorneys,  and  the  at- 
torney designated  in  the  will  applied  to  the 
court  for  a  revocation  of  the  appointment 
and  for  an  order  that  be  be  entered  as  at- 
torney of  record  in  the  place  of  the  other 
attorneys.  The  court  below  denied  the  ap- 
plication. This  court  affirmed  this  ruling 
and  held  that  the  direction  in  the  will — 

"did  not  constitute  a  selection  which  was  bind- 
ing on  the  executor  but  was  simply  an  advisory 
provision  which  she  could  disregard  if  she  chose 
to  do  so." 

Among  the  reasons  for  this  condoslon,  the 
court  said  that— 

"if  the  attorney  employed  should  be'  derelict  in 
bis  doty,  and  should  receive  and  misappropriate 
funds  of  the  estate,  the  executor  would  be  lia- 
ble therefor  to  the  legatees  under  the  will. 
This  being  so,  it  would  seem  to  be  neither  rea- 
sonable nor  right  to  hold  that  the  executor  of 
a  will  must  necessarily  accept  the  services  of 
an  attorney  selected  by  the  testator." 

This  decision  is  condnslve  as  to  the  right 
of  the  petitioner  to  the  writ  of  mandate  pe- 
titioned for,  unless  the  rule  Is  changed  by 
reason  of  an  amendment  to  section  1616  of 
the  Code  of  Civil  Procedure,  which  has  been 
enacted  since  the  decision  in  the  Ogier  Case. 
One  of  the  reasons  given  in  the  Ogier  Case 
for  the  conclusion  of  the  court  in  that  case 
was  that,  although  the  executor  would  be 
allowed  as  a  part  ot  his  expenses  the  rea- 
sonable fees  paid  to  the  attorney  and  ap- 
proved by  the  court,  "still  such  allowance  can 
be  made  only  to  him,  and  not  to  the  attor- 
ney." The  amendment  to  section  1616  pro- 
vides that  the  attorney  for  the  executor  or 
administrator,  upon  notice  to  the  interested 
parties,  may  apply  for  and  obtain  an  order 
that  his  compensation  be  paid  by  the  ex- 
ecutor or  administrator  out  of  the  estate  in 
his  hands.  The  petitioner  claims  that  this 
removes  the  reasons  given  In  the  Estate  of 
Ogier  for  this  decision.  We  do  not  agree 
with  this  contention. 

The  amendment  does  not  purport  to  take 
away  the  authority  or  power  of  the  execu- 
tor or  administrator  to  select  and  employ  an 
attorney  to  advise  and  assist  him  in  the  ad- 
ministration of  the  estate,  nor  does  it  pur- 
port to  regulate,  or  affect  in  any  manner, 
the  exercise  of  that  authority  or  power.  It 
does  not  affect  the  principal  reasons  upon 
which  the  decision  in  the  Ogier  Case  was 
predicated,  nor  change  the  sound  policy  on 
which  it  rests.    It  still  remains  true  that  tbo 
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execntor  ta  responsible  for  the  misconduct, 
negligence,  or  want  of  skill  of  the  attorney. 
Hence  the  executor,  notwithstanding  that 
ammdment,  should  be  allowed  to  make  his 
own  adectlon  of  attorney,  and  should  not  be 
bound  by  any  direction  contained  In  the  will 
of  the  testator. 

The  petition  for  •  writ  of  mandate  Is 
denied. 

We  cmcnr:  IiENNON,  J.;  WILBUR,  J.; 
SHURTIiEFF,  3. ;  LAWLOR,  J. ;  SliOANB. 
J.;   RICHARDS,  Justice  pro  tem. 


(U8  Cml.  722) 

NEFF   V.   UNITED    RAILROADS   OF  SAN 
FRANCISCO.    (8.  F.  9430.) 

(Supreme  Court  of  California.    May  15,  1922.) 

1.  Street  railroads  «3>II7(I0)— NegligNoe  In 
failleo  te  riaa  bell  held  for  Jury. 

In  an  action  for  injarles  to  the  driver  of 
a  wafon,  atnick  by  a  street  car  at  a  street  in- 
tersection, an  instmction  that  the  motorman's 
faOnre  to  ring  the  bell,  was  negligence  in  and  of 
itself  hM  erroneous,  the  question  of  negli- 
gence, under  the  drcumstances,  being  for  the 
juiT. 

2.  Street  railroad*  «=>8S(3),  117(5)— Care  re- 
qelred;   eegllgence  for  Jury. 

The  duty  owed  by  a  street  railroad  and 
persons  otherwise  using  the  streets  is  mutual, 
and  each  is  held  only  to  the  ezerciae  of  ordinary 
care,  and  the  question  whether  eadi  performed 
bis  doty,  under  the  circumstances  presented, 
is  ordinarily  one  for  the  Jury. 

3.  Negligence  «=>(36(I4)— Qaestlon  for  Jery. 

It  is  within  the  province  of  the  trial  court 
to  declare  that  a  certain  state  of  facts  consti- 
tutes negligence  per  se,  only  when  the  sole  con- 
dnsion  that  can  be  drawn  Is  that  there  was 
negligence  on  the  part  of  one  or  both  of  the 
parties. 

4.  Street  rallreads  «s>8l  (S)— Failure  te  ring 
Ml  eet  exossed  by  exoasslve  speed. 

An  emergency  created  by  the  negligence 
of  a  motorman,  such  as  the  operation  of  a  car 
at  an  excessive  rate  of  speed,  does  not  excuse 
him  from  ringing  the  belL 

In  Bank. 

Appeal  from  Superior  '  Court,  City  and 
County  of  San  Francisco;  George  H.  Caban- 
Lss,  Judge. 

Action  by  John  Neff  against  the  United 
Uailroads  of  San  Frandsoo.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and 
Kiugsl^  Cannon,  all  of  San  Francisco,  for 
appellant 

Jay  Monroe  Latimer,  of  San  Francisco 
(J.  C  Pemberton  and  Frank  M.  Ayer,  both 
of  San  Francisco,  of  counsel),  for  respondent 


LAWLOR,  J.  The  defoidant.  United 
Railroads  of  San  Francisco,  appeals  from  a 
judgment  in  the  sum  of  |1,000  against  it 
and  in  favor  of  plaintift,  John  Neff,  In  an 
action  tried  by  Jury  for  damages  for  per- 
sonal injuries,  resulting  from  a  collision  be- 
tween a  bakery  wagon,  which  Neff,  as  an 
employee  of  Langendorff  Baking  Company, 
was  driving,  and  a  street  car  of  the  defend- 
ant, which  collision  is  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  serv- 
ant In  the  operation  of  the  car.  Defotdant 
denied  the  allegations  of  negligence  on  its 
part, 'and,  in  turn,  alleged  plaintiff  to  have 
been  guilty  of  contributory  negligence. 

The  accident,  out  of  which  the  action 
arose,  occurred  at  the  Intersection  of  Baker 
and  Sutter  struts,  In  San  Francisco,  on 
February  11,  191&  At  this  point  Baker 
street  Is  practically  level,  and  Sutter  street 
■lopes  toward  the  east.  Respondent  was 
driving  north  on  the  east  side  of  Baker 
street,  in  a  covered  wag<Mi  drawn  by  a  team 
of  horses.  Upon  arriving  at  the  Sutter 
street  junction,  he  stopped  the  wagon  to 
allow  a  west-bound  Sutter  street  car  to  pass. 
At  that  time  the  horses'  heads  were  about 
even  with  the  southerly  property  line  of 
Sutter  street  Just  before  starting  the  team, 
after  the  west-bound  car  had  passed,  re- 
spondent looked  to  the  west  for  approaching 
east-bound  cars.  His  view  in  that  direction 
was  obstructed  by  a  building  on  the  south- 
west comer  of  the  intersection,  and  was 
limited  to  about  half  a  block.  He  saw  no 
cars  approaching  and  heard  no  bell  or  other 
warning,  so  be  started  north  across  Sutter 
street,  driving  his  team  at  a  walk  or  slow 
trot  When  the  team  and  wagon  were  upon 
the  tracks,  he  discovered  an  oncoming  east- 
bound  car.  He  attempted  to  avert  the  col- 
lision by  increasing  the  gnlt  of  the  team,  but 
was  unsuccessful,  and  the  car  struck  the 
left  wheel  of  the  wagon,  upsetting  it,  and 
throwing  the  horses  to  the  ground.  Respond- 
ent sustained  injuries  from,  the  impact  and, 
from  being  kicked  by  the  horses. 

There  was  evidence  that  the  car  was  going 
SO  or  85  miles  an  hour,  although  the  motor- 
man  testified  it  was  not  exceeding  fi.  The 
estimates  of  witnesses  as  to  how  fbr  the 
car  went  after  the  collision  before  it  could 
be  stopped  varied  from  80  feet  to  half  a 
block. 

Appellant  contends  the  trial  court  erred 
in  refusing  to  direct  a  verdict  in  Its  favor, 
upon  the  ground  that  the  evidence  was  In- 
sulflcient  to  establish  negligence  on  its  part, 
but  conclusively  established  contributory  neg- 
ligence on  the  part  of  respondent;  in  in- 
structing, the  Jury  on  the  subject  of  "last 
clear  chance,"  which  doctrine,  according  to 
appellant,  is  not  applicable  to  this  case,  and 
in  giving  an  erroneous  Instructicn  on  the 
subject  of  appellant's   negligence,  which  it 
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is  insisted  constltnted  •  charge  on  a  ques- 
tion of  t&ct. 

[1]  We  are  of  the  opinion  that  the  charge 
on  the  subject  of  appellant's  negligence  was 
erroneous.  The  instruction  complained  of 
Is  as  follows: 

"The  Jury  are  instructed  tliat  if,  from  the 
evidence  in  this  case,  the  Jury  believe  that  the 
defendant  company,  through  its  motorman  or 
employee  operating  its  street  car,  wliich  col- 
lided with  the  bakery  wagon  driven  by  the 
plaintiff,  Neff,  as  testified  to  in  this  case,  oper- 
ated its  said  street  car  on  Sutter  street  when 
approaching  and  close  to  Baker  street  and 
about  to  cross  said  street,  without  ringing  or 
sounding  the  bell  or  gong  of  said  car,  such  a 
failure  to  ring  or  sound  the  bell  or  gong  would 
be  negligence  in  and  of  itself." 

[2,  3]  The  duty  owed  by  a  street  railway 
company  and  persona  otherwise  using  the 
streets  is  mutual,  and  each  la  held  only  to 
the  exercise  of  ordinary  care^  and,  as  In 
other  cases,  the  question  whether  each  per- 
formed his  duty  under  the  drcnmstances 
presented,  Is  ordinarily  one  for  the  Jury. 
It  Is  within  the  province  of  the  trial  court 
to  declare  that  a  certain  state  of  facta  con- 
stitutes negligence  per  se,  only  when  the 
sole  concIusicA  that  can  be  drawn  is  that 
there  was  negligence  on  the  part  of  <»ie  or 
both  of  the  parties. .  Appellant  earnestly 
contends  that  the  accident  occurred  so  sud- 
denly that  It  constituted  such  an  emergency 
as  would  Justify  the  motorman  In  devoting 
his  entire  energy  and  attention  to  stopping 
the  car,  and  that,  even  If  It  werb  found  the 
bell  was  not  rung,  such  a  failure  would  be 
excused  under  the  circumstances. 

The  evidence  as  to  the  conduct  of  the 
motorman  and  the  respondmt  at  the  time  of 
the  accident  presents  a  sharp  conflict.  One 
of  respondent's  witnesses  stated  that  the  car 
was  going  30,  another  30  to  35  miles  an  hour, 
and  a  third  that  it  was  "coming  at  a  most 
terrific  rate  of  speed."  These  three  wlt- 
.  nesses  and  re8p<mdent  stated  they  heard  no 
warning  from  the  car.  On  the  other  hand, 
the  motorman  testified  the  car  was  not  trav- 
eling over  8  miles  an  hour,  and  that  he 
rang  the  bell  while  the  car  was  coming  down 
the  hill,  the  latter  statement  being  corrobo- 
rated by  the  testimony  of  one  of  the  passen- 
gers on  the  car.  The  motorman  also  testi- 
fied he  discovered  the  team  Just  before  the 
car  arrived  at  the  crossing;  that  respond- 
ent's appearance  Indicated  he  intended  to 
stop  and  let  the  car  pass;  that  the  motor- 
man  supposed  he  would  do  so,  and  that, 
when  respondent,  apparently  oblivious  of  the 
car's  approach,  drove  on  the  track,  the 
motorman  did  all  he  could  to  stop  Uie  car. 


From  this  state  ot  the  evidence.  It  cannot  »e 
said,  aa  matter  of  law,  that  the  motorman 
either  was  or  was  not  n^ligent,  or  that  any 
one  act  on  his  part,  sudi  aa  failing  to  ring 
the  bell,  constituted  negligence  per  se.  The 
case  is  therefore  dearly  one  where  the  Jury 
should  have  been  allowed,  from  all  the  evi- 
dence^ to  find  whether  or  not  appellant  was 
negligent.  It  may  have  been,  as  argued  by 
appellant,  that  an  emergency  existed  in 
which  the  exerdse  of  ordinary  care  demanded 
an  immediate  stopping  of  the  car,  and  not 
the  sounding  of  a  warning.  The  Jury  might 
have  so  found,  if  they  concluded  respondent 
was  free  from  negligence,  in  determining 
whether  any  act  of  the  motorman,  whlcb  was 
a  contributing  cause  of  the  injury,  cou- 
stltuted  negllgenca  Such  a  situation  might 
also  have  been  found  to  have  existed,  assum- 
ing, as  claimed  by  appellant,  that  respond- 
ent was  guilty  of  contributory  negligence. 
In  deciding  whether  or  not  the  motomtan 
exercised  ordinary  care  to  avail  Wmnftif  of 
a  possible  last  dear  diance  to  avoid  the 
acddent.  In  neither  case  was  the  Jury  giv- 
en an  (^portunlty  to  determine  whether  such 
an  emergency  existed,  for  they  were  in  effect 
told  by  this  instruction  that,  no  matter  what 
the  circumstances  were,  a  failure  to  ring  the 
beU  was  in  and  of  itself  negllgenca  It  was 
therefore  a  charge  on  a  question  of  fact.  In- 
asmuch as  the  Jury  may  have  relied  on  this 
instruction  in  reaching  the  verdict,  It  can- 
not be  said  api>eUant  was  not  prejudiced  by  it. 

W  Since  there  must  be  a  new  trial  of  the 
action  it  may  be  well  to  call  attention  to 
certain  other  matters.  No  attempt  was  made 
to  prove  any  local  ordinances  covering  ei- 
ther the  lawful  rate  of  speed  or  of  the  ring- 
ing of  the  t)ell  on  street  cars.  As  the  evi- 
dentiary situation  may  be  dUterent  upon  the 
retrial,  it  ^Ul  not  be  necessary  to  pass  upon 
the  contenfions  of  appellant  that  the  trial 
court  erred  in  refusing  to  direct  a  verdict 
In  its  favor,  upon  the  ground  of  the  insufiS- 
dency  of  the  evidence,  and  In  charging  the 
Jury  on  the  doctrine  of  the  last  clear  chance. 
Appellant  argues  that,  because  of  the  emer- 
gency of  the  situation  with  which  the  motor- 
man  was  confronted,  he  was  excused  from 
ringing  the  bell.  But  this  would  have  no 
force  if  It  was  found  the  emerg«icy  was 
created  by  the  negligence  of  the  motorman. 
such,  for  Instance,  as  the  operation  of  the 
car  at  an  excessive  rate  of  qteed.  Davis 
V.  Durham  Tractinn  Co.,  141  N.  O.  134,  53 
&  B.  677,  63  S.  Bl  617. 

Judgment  reversed. 

We  concur:  SHAW,  a  J.;  WILBUB,  J.; 
LENNOK,J.;  SLOANE.J.;   SHUBTLEFF.J. 
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Ex  parta  Y.  AKADO.    (Cr.  2443.) 

(Supreme  Court  of  California.   May  16,  1922.) 

1.  Allana  «S9|3— Treaty  bald  aat  to  parmit  ao- 
Vrisitlo»  of  agricuitaral  iaad  by  faralia-bora 
Japaneaa. 

Under  InltiatiTe  Alien  Land  Act  1920,  ||  1, 

2,  dedaring  that  no  alien  who  is  not  eligUiIe  to 
dtisensUp  may  acquire  real  property  except 
as  provided  by  the  treaty  between  the  United 
States  and  the  country  of  which  such  alien  is  a 
citizen,  and  the  treaty  between  the  United 
States  and  Japan  proTiding  that  citizens  of 
Japan  residing  in  the  United  States  may  lease 
lanl  for  residential  and  commercial  purpoaes 
only,  but  containing  no  provisions  authorizing 
an  alien  to  lease  or  acquire  land  for  agricul- 
tural purposes,  a  native-bom  subject  of  Japan 
cannot  acquire  agricultural  land  in  the  state. 

2.  CoBspIraiy  «=>23— Aa  agreement  that.  If 
carried  out,  would  affect  a  transfer  la  viola- 
tioa  of  Alloa  Laid  Act  la  a  oonsplraey. 

An  agreement  between  two  persons  which, 
if  It  were  valid,  and  if  it  were  carried  out,  would 
effect  a  transfer  of  land  in  violation  of  the 
provisions  of  InitiatiTe  Alien  Iiand  Act  1920,  t 
10,  would  be  a  conspiracy,  and  would  be  a  vio- 
lation of  the  act. 

3.  Coasplraoy  ^=323— That  Allen  Land  Act  did 
aet  punish  acqulsltloa  of  Iaad  by  allea  Imma- 
tarial  In  proseoutloa  for  oonsplraey  to  of- 
faot  traaafer. 

The  acquisition  of  land  by  an  alien  ineligi- 
Ue  to  citizenship  being  forbidden  by  Initiative 
Alien  Land  Act,  1920,  it  is  immaterial,  in  a 
prosecution  for  conspiracy  forbidden  by  sec- 
tion 10,  that  each  acquisition  was  not  made  a 
punishable  offense,  it  being  reasonable  and 
proper  to  provide  that  an  act  to  make  a  trans- 
fer or  an  agreement  to  conspire  to  do  so  should 
be  punishable  as  a  crime,  regardless  of  the 
question  whether  the  transfer  would  be  valid 
or  effective  if  the.  intention  of  the  persons  were 
actaaUr  carried  to  the  point  of  execution  by  a 
coaveyance. 

4.  Coaaplraey  ®=323  —  In  Indictment  under 
Alien  Land  Aet,  Immaterial  that  arrangement 
tor  alien's  use  of  land  would  oreate  aa  ua« 
oafereaablo  truat. 

The  purpose  of  Initiative  Alien  Land  Act 
1920,  I  10,  prohibiting  conspiracies  to  violate 
the  act,  was  to  prevent  attempts  to  create  rela- 
tions between  ineligible  aliens  and  other  per- 
aiHia  whereby  the  title  to  land  would  be  taken 
by  any  other  person  and  the  use  enjoyed  by  the 
alien:  and,  in  a  prosecution  nnder  such  sec- 
tion, it  was  immaterial  that  the  agreement  on 
which  the  indictment  was  based  created  a  trust 
in  favor  of  the  alien  which  could  not  be  en- 
forced. 

5.  Alieaa  «=slO— Statee  can  forbid  holding  of 
iaad  by  aliens  Ineligible  to  citlzenehlp. 

Conat.  art.  1,  {  17,  leaves  to  the  Legislature 
tbe  power  to  forbid  the  taking  or  holding  of 
preiierty  by  aliens  ineligible  to  dtlsenship  with- 
ia  tbe  atate'a  limlta;  and  Initiative  Alien  Land 
Aet  1920,  in  terms  allowing  aliens  to  take  and 
hoU  agricultural  land  to  the  extent  that  such 
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taking  or  holdiog  ia  preacrihed  by  treaty  with 

the  country  of  which  the  alien  ia  subject,  ia 

6.  Conspiracy  «3>23— Allan  Land  Aet  dedarea 
a  public  offense  enforoeable  In  tbe  courta. 
Initiative  Alien  Land  Act  1920,  {  10,  pun- 
ishing conspiracy  to  violate  other  sections  of 
the  act,  dedarea  a  public  offenae  which  may  be 
enforced  by  the  courta. 

In  Bank. 

Original  applic&tloD  of  Y.  Akado,  also 
known  as  S.  Ikada,  for  writ  of  habeas  corpus 
against  the  Sheriff  of  Sonoma  County.  Writ 
denied. 

Algernon  Crofton,  of  San  Francisco, 
Charles  A.  Wetmore,  Jr.,  of  Marysville,  and 
J.  C.  Meyerstein  and  GiUogley,  Grofton  & 
Payne,  all  of  San  Francisco,  for  petitioner. 

ti.  W.  Hoyle  and  Ross  Campbell,  both  of 
Santa  Rosa,  and  b.  S.  Webb  and  Frank 
BiigUah,  both  ot  San  Frandaco,  for  re- 
spondent 

SHAW,  0.  J.  The  petitioner  is  in  custody 
upon  a  warrant  of  arrest  issued  upon  an  in- 
dictment charging  him  with  a  violation  of 
section  10  of  the  act  adopted  by  initiative  at 
the  November  election  of  1020  (SL  1921,  p. 
Ixxxiil),  forbiddng  the  acquisition  of  agri- 
cultural lands  in  this  state  by  any  alien  who 
is  not  eligible  to  become  a  ddzen  of  the 
United  States.  Claiming  that  section  10  of 
the  act  is  invalid,  and  that  the  indictment 
states  no  public  offense,  he  seeks  release  by  a 
writ  of  habeas  corpus. 

Section  1  of  the  act  provides  thai  all  aliens 
eligible  to  citizenship  under  the  laws  of  tbe 
United  States  may  acquire  real  property  in 
the  saxne  manner  as  citizens  of  the  United 
States. 

Section  2  provides  that  all  aliens  other 
than  those  mentioned  in  section  1  may  ac- 
quire, possess,  enjoy  and  transfer  real  prop- 
erty "in  the  manner  and  to  tbe  extent  and 
for  the  purpose  prescribed  by  any  treaty  now 
existing  between  the  government  of  the 
United  States  and  the  nation  or  country  of 
which  such  alien  is  a  citizen  or  subject,  and 
not  otherwise." 

[1]  This,  in  effect,  declares  that  no  alien 
who  Is  not  eligible  to  dtizeushlp  under  the 
laws  of  the  United  States  may  acquire  real 
property,  except  as  provided  by  tbe  treaty 
existing  between  the  United  States  and  the 
country  of  which  such  alien  Is  a  citizen  or 
subject  37  Stat  1504.  Persons  of  the  Jap- 
anese race  who  are  native-bom  subjects  of 
Japan  cannot  become  dtizens  of  the  United 
States.  The  result  Is  that  the  acquisition 
by  such  an  alien  of  land  situated  in  this 
state  is  unlawful,  unless  the  treaty  between 
his  government  and  tbe  United  States  allows 
such  acquisition.  The  treaty  between  the 
United  States  and  Japan  provides  that  citi- 
zens of  Japan  residing  in  the  United  States 


^=>ror  other  cans  Me  same  topic  and  KBT-NVMBBR  in  all  Key-Numbered  DJgeats  and  ladexes 


Digitized  by 


Google 


246 


a07  PACIFIC  BBPORTBB 


(CaL 


may  lease  land  far  residential  and  commer- 
cial purposes,  but  It  contains  no  prorlsion  au- 
thorizing an  alien  of  tbe  Japanese  race  to 
lease  or  acquire  land  for  agricultural  pur- 
poses. Consequently  the  Initiative  Alien  Law 
aforesaid  prohibits  tbe  acquisition  by  such 
alien  of  any  agricultiural  land  situated  In  this 
state. 
[2]   Section  10  of  the  act  is  as  follows: 

"If  two  or  more  persona  conspire  to  effect  a 
transfer  of  real  property,  or  of  an  interest 
therein,  in  violation  of  the  provisions  hereof, 
they  are  punishable  by  imprisonment  in  the 
county  jail  or  state  penitentiary  not  exceeding 
two  years,  or  by  a  fine  not  exceeding  five  thou- 
sand dollars,  or  both." 

The  indictment  charges  that  on  iSeptember 
19,  1021,  in  Sonoma  county,  Cal.,  the  petition- 
er and  one  W.  A.  Cockrill  did  "willfully,  un- 
lawfully, and  feloniously  conspire  together 
to  effect  a  transfer  of  agricultural  and  farm- 
ing' real  estate,  land  and  property,  In  the 
county  of  Sonoma,  state  of  California,  and  an 
Interst  therein,  and  did  so  willfully,  unlaw- 
fully, and  feloniously  take  and  enter  Into  an 
agreement  to  purchase  certain  agricultural 
and  farming  real  estate,  land  and  property, 
from  Bartholomeu  C.  Souza  and  Mary  C. 
8ouza,  in  the  name  of  said  defendant,  W.  A. 
Cockriu,  for  the  use,  benefit,  enjoyment,  pos- 
session, occupation  and  control  of  said  X. 
Alcado,  also  known  as  S.  Ikada,  and  paid 
thereon,  on  the  purchase  price  thereof,  the 
sum  of  1150,"  which  said  money  was  paid 
by  said  Akado,  who  was  then  and  there  an 
alien  subject  of  Japan  and  not  eligible  to 
citizenship  in  the  United  States,  and  that 
said  land  was  and  Is  not  acquired  In  the  en- 
forcement or  satisfaction  of  any  lien  thereon, 
and  said  agreement  to  purchase  the  same 
was  taken  in  the  name  of  Cockrill  for  tbe 
use  of  Akado  with  the  intent  and  purpose  to 
prevent,  evade  and  avoid  the  escheating  of- 
said  land  to  the  state  of  California,  said 
Cockrill  not  having  then  and  there  any  in- 
terest in  said  lands  in  fee  or  otherwise. 

It  Is  clear  that  the  indictment  charges  an 
agreement  between  the  two  persons  charged, 
which.  If  it  were  valid,  and  if  it  were  carried 
out,  would  effect  a  transfer  of  land  in  viola- 
tion of  the  provisions  of  tbe  Alien  Land  Act 
Such  an  agreement  would  be  a  conspiracy 
and  would  be  a  violation  of  section  10  afore- 
said. 

[3]  The  petitioner  contends  that,  because 
of  the  fact  that  no  provision  of  the  Alien 
L.and  Law  makes  it  a  crime  or  public  offense 
for  any  ];>erson  to  transfer  land  to  an  alien 
ineligible  to  citizenship,  therefore,  for  some 
reason,  the  cogency  of  which  we  are  not  able 
to  perceive,  the  section  declaring  it  to  be  a 
crime  for  two  or  more  persons  to  conspire 
to  bring  about  such  a  transfer  is  ineffective 
for  any  purpose.  This  result  would  not  fol- 
low. The  act  forbids  audi  transfer,  and  this 
makes  it  Impossible  for  any  person  to  con 
vey  land  .to  an  alien  ineligible  to  citizenablp 


by  any  transfer  that  would  be  valid  as 
against  the  state  of  California,  although  it 
might  be  valid  with  respect  to  all  other  per- 
sons. We  must  assume  that  the  people  in 
adopting  this  statute  believed  that  the  state 
of  California  could  protect  itself  against  the 
alien  who  had  received  a  conveyance  of  such 
land  whenever  its  officers  became  advised  of 
the  fact,  without  any  provision  making  the 
execution  of  tbe  conveyance  ItseU  a  crime. 
But  it  is  entirely  reasonable  to  suppose  that 
in  many  cases  the  state  might  hot  obtain  in- 
formation of  such  fact.  Furthermore,  it  is 
to  tbe  interest  of  the  state  that  all  persons 
owning  land  should  be  effectively  deterred 
from  attempting  to  evade  or  frustrate  the 
provisions  of  the  act  forbidding  the  acquisi- 
tion of  such  land  by  such  alien,  by  means  of 
colorable  conveyances  and  unrecorded  trusts. 
It  was  therefore  reasonable  and  proper  to 
provide  that  tbe  attempt  to  make  such  trans- 
fer, or  an  agreement  or  conspiracy  to  do  so, 
should  be  punishable  as  a  crime,  regardless 
of  the  question  whether  tbe  transfer  would 
be  valid  or  effective  If  tbe  intention  of  such 
persons  were  actually  carried  to  tbe  point  of 
execution  by  a  conveyance.  We  can  perceive 
nothing  in  the  conditions  which  would  make 
such  p^ial  statute  ineffective.  The  acquisi- 
tion of  such  land  by  an  alien  ineligible  to 
citizenship  is  positively  forbidden  by  the  act. 
It  is  immaterial  that  such  acquisition  la  not 
made  a  punishable  offense.  The  framers  of 
the  act  deemed  it  a  sufficient  protection  to 
tbe  state  to  make  it  a  public  offense  for  any 
persop  to  conspire  to  effect  such  a  transfer. 
The  fact  that  the  act  creates  no  other  crime 
does  not  affect  the  validity  of  the  section 
wlilcb  defines  tbe  offense  charged  against  the 
petitioner. 

[4]  For  like  reasons  it  is  immaterial  wheth- 
er tbe  arrangement  between.  Akado  and  Cock- 
rill that  the  price  should  be  paid  by  Akado 
and  that  the  title  should  be  taken  by  Cock- 
rill would  oiierate  to  create  a  valid  trust  in 
Cockrill  in  favor  of  Akado  with  respect  to  the 
land  and  the  use  thereof  or  not.  The  purpose 
of  tbe  section  was  to  prevent  any  attempts  to 
create  relations  l>etween  such  aliens  and 
other  persons  whereby  tbe  title  to  land  would 
be  taken  by  any  other  person  and  the  use 
thereof  would  be  enjoyed  by  the  alien.  Such 
purpose  is  sufficient  to  uphold  the  penal  stat- 
ute, and  the  fact  that  tbe  trust  could  not  l?e 
enforced  is  not  material  to  the  effectiveness 
of  the  provision  forbidding  a  conspiracy  to 
make  a  formal  attempt  to  create  sucb  in- 
valid trust 

[5]  It  is  not  claimed  that  tbe  Allen  Land 
Act  is  contrary  to  the  state  or  federal  Con- 
stitution In  respect  to  the  provision  forbid- 
ding the  acquisition  of  agricultural  land.  It 
is  well  settled  that,  in  the  absence  of  a  treaty 
to.  the  contrary,  a- state  may  forbid  tbe  talclns 
or  holding  of  property  within  its  limits 
by  aliens.  Blythe  v.  Hinckley,  127  Cal.  486. 
59  Pac  ISf.    Onr;^uBUtutlig]^tyves  to-tt»« 
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Legislature  this  power  with  r^ard  to  all 
aliens  Ineligible  to  citizenship.  Article  1,  | 
17.  The  proTisIons  of  the  act  in  terms  allow 
sach  aliens  to  take  and  hold  agricultural  land 
to  the  extent  that  such  taking  or  holding  is 
prescribed  by  any  treaty  with  the  country  of 
which  such  alien  is  subject.  The  treaty  with 
Japan  does  not  prescribe  or  secure  to  its 
citizens  the  right  to  take  or  hold  agricultural, 
land  situated  In  this  state.  Hence  the  act 
does  not.  violate  the  treaty  in  that  respect 
in  the  recent  case  of  Estate  of  Yano  (CaL 
Sop.)  206  Pac.  995,  the  court  held  that  the  pro- 
vision of  the  law  preventing  the  appoint- 
ment of  such  aliens  as  guardians  of  their 
minor  children  bom  in  this  country  was  not 
a  riolation  of  the  treaty,  but  that  it  was  dis- 
criminative, and  therefore  violative  of  the 
Constitutions  of  this  state  and  of  the  United 
States.  That  case  is  not  at  all  Inconsistent 
with  the  case  at  bar.  There  the  child  was 
l)om  here,  and  is  a  citizen  of  this  country, 
with  the  same  right  to  take  and  hold  prop- 
erty that  any  other  citizen  possesses.  Here 
the  persons  forbidden  to  take  and  hold  prop- 
erty are  aliens  who  have  not  become  citizens, 
and  who  are  ineligible  to  become  such.  Since 
the  statute  makes  It  unlawful  for  such  aliens 
to  acquire  agricultural  land  within  this  state, 
it  ia  clear  that  there  is  also  power  to  make 
it  a  crime  to  conspire  to  bring  about  such 
acquisition. 

[(]  We  are  therefore  of  the  opinion  that 
section  10  of  the  act  declares  a  public  offense 
which  may  be  enforced  by  our  courts,  and 
that  the  indictment  sufficiently  states  the  of- 
foiae  de8crit>ed  in  that  section. 

The  petition  for  a  writ  of  habeas  corpus  is 
denied. 

We  concur:  SLOANB,  J.;  WILBUR,  J.; 
.SHUBTLEFF,  J.;  LENNON,  J.;  RICH- 
AKDS,  Justice  pro  tern. 

lAWLOB,  J.  I  concur,  but  adhere  to  the 
riewa  I  expressed  in  Estate  and  Ouardian- 
sbip  of  Xano  as  to  the  constitutionality  of 
the  provision  of  the  Alien  Laud  Law  relating 
to  gnardiansliip. 


C*  Cal.  729) 

WEILER  at  al.  V.  SUPERIOR  COURT   IN 
AND  FOR  SAN  MATEO  COUNTY  at  al. 

KAVANAUGH  et  al.    v.  SAME. 

(S.  F.  1018%  10195.) 

(Sapreme  Court  of  California.    May  16,  1922.) 

1.  Eminent  domain  «=970  —  Constitution  pro- 
viding  for  compensation  on  taking   private 
property  must  be  strictly  followed. 
CoQiit.  art.  1,  i  14,  providing  for  compensa- 
tion for  property  taken,  must  be  strictly  fol- 
lowed. 


2.  Eminent  domain  «=>I76— Deposits  for  damag- 
es  for  taking  highway  by  county  must  secure 
owners  separately. 

While  Code  Civ.  Proe.  {  1244,  snbd.  B,  pro- 
vides that  all  parcels  of  land  sought  to  be  con- 
demned for  public  use  may  be  included  in  the 
same  action,  under  Const,  art  L  !  14  provid- 
ing that  a  county  may  take  immediate  posses- 
sion of  rights  of  way  for  public  use  by  first 
commendng  eminent  domain  proceedings,  and 
thereupon  giving  security  for  adequate  com- 
pensation to  the  owners  and  incidental  damag- 
es, an  order  for  a  separate  deposit  for  each 
owner  mast  be  made. 


In  Bank. 

Applications  of  Jacob  W^er  and  another 
and  of  Moses  F.  X.  Kavanaugh  and  another, 
each  against  the  Superior  Court  in  and  for  the 
County  of  San  Mateo  and  George  B.  Buck, 
Judge  thereof,  for  writs  of  certiorari  to  re- 
view orders  of  the  Superior  Court  condemn- 
ing certain  land  for  highway  purposes.  Or- 
der annulled. 

Turn  Suden  &  Turn  Suden,  of  San  Fran- 
cisco, for  petitioners. 

Franklin  Swart  and  John  B.  Machado, 
both  of  Bedwood  City,  for  req)ondents. 

SBAW,  O.  J.  Bach  cause  above  enttUed  is 
a  proceeding  by  the  plaintiffs  therein  to  re- 
view and  annul  an  order  of  the  superior 
court  of  San  Mateo  county  on  the  ground 
that  It  is  in  excess  of  the  Jurisdiction  of  the 
court 

The  two  proceedings  involve  the  same  or- 
der and  the  same  proposition  of  law.  The 
order  affects  the  respective  rights  of  the  par- 
ties in  the  same  manner.  They  will  there- 
fore be  considered  together. 

On  November  14,  1921,  the  county  of  San 
Mateo  began  an  action  in  said  court  to  con- 
demn for  a  highway  a  strip  of  land  through 
and  over  three  separate  tracts  of  land  in  said  . 
county,  belonging  to  different  parties.  The 
first  tract  belonged  to  WilUam  Weiler  and 
Jacob  Weiler,  the  plaintiffs  in  case  S.  F.  No. 
10182,  and  the  third  tract  belonged  to  the 
plaintiffs  in  case  S.  F.  No.  10195.  The  sec- 
ond tract  is  owned  by  Madaline  Zanone  and 
six  other  persons  as  tenants  in  common,  none 
of  whom  is  a  party  to  either  of  these  two 
proceedings. 

Thereafter,  on  February  8,  1922,  and  prior 
to  the  service  of  any  summons  on  any  of  the 
parties  to  these  two  proceedings,  the  affidavit 
of  Joseph  J.  Phillips  was  filed  in  said  action, 
wherein  he  states  that  he  is  acting  as  agent 
to  secure  rights  of  way  for  the  proposed 
highway ;  ttiat  he  is  familiar  with  the  prop- 
erty sought  to  be  acquired  in  said  action,  and 
"is  informed  as  to  the  value  thereof,  and  as 
to  the  extent  of  the  damage  that  will  accrue 
to  the  defendants  by  reason  of  such  condem- 
nation and  taking,"  and  that  "in  bis  Judg- 
ment the  total   value  of  all  the   property 
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sonsht  to  be  acquired,  together  with  all  the 
damage  by  reason  of  the  severance  thereof, 
and  all  other  damage  of  whatsoever  kind 
and  nature,  to  accrue  to  all  of  the  defend- 
ants herein  will  not  exceed  $1,720." 

Thereupon,  on  the  same  day,  and  without 
notice  of  any  kind  to  any  party  to  said  ac- 
tion, or  the  taking  of  any  evidence  other  than 
said  affidavit,  and  in  the  absence  of  said 
parties,  the  court  made  the  following  order: 

"It  appearing  to  the  satisfaction  of  the  court 
that  plaintiff  herein,  Connty  of  San  Mateo,  a 
poUtical  subdivision  of  the  state  of  California, 
has  filed  an  action  in  eminent  domain: 

"It  is  therefore  ordered  that  the  plaintift 
take  immediate  possession  and  use  of  the  prop- 
erty sought  to  be  condemned,  and  that  the  sum 
of  fl,720  be.  and  is  hereby,  ftzed  as  the  amount 
reasonably  adequate  to  secure  to  the  owners 
of  the  property  sought  to  be  condemned  imme- 
diate payment  of  Just  compensation  for  such 
taking  and  any  damage  incident  thereto,  includ- 
ing damages  sustained  by  reason  of  an  adjudi- 
cation that  there  is  no  necessity  for  taking  the 
property  as  soon  as  the  same  can  be  ascer- 
tained; that  such  possession  be  taken  upon  de- 
posit by  said  plaintiff  with  the  derk  of  this 
court  of  said  sum." 

The  defendant  herein  daims  that  audi  or- 
der la  authorized  by  the  provisions  of  sec- 
tioa  14,  art  1,  of  the  Constitution,  as  amend- 
ed on  November  5,  1918. 

The  material  provisions  of  the  section,  as 
amended,  are  as  follows: 

"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation 
having  first  been  made  to,  or  paid  into  court 
for,  the  owner,  and  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation,  ex- 
cept a  municipal  corporation  or  a  county,  until 
full  compensation  therefor  be  first  made  in 
money  or  ascertained  and  paid  into  court  for 
the  owner,  irrespective  of  any  benefits  from 
any  improvement  proposed  by  sudi  corporation. 
•  •  •  Provided,  that  in  an  action  in  emi- 
nent domain  brought  by  the  state,  or  a  coun- 
ty, or  a  municipal  corporation,  or  a  drainage, 
irrigation,  levee,  or  reclamation  district,  the 
aforesaid  state  or  political  subdivision  thereof 
or  district  may  take  immediate  possession  and 
use  of  any  right  of  way  required  for  a  public 
use,  whether  the  fee  thereof  or  an  easement 
therefor.be  sought  upon  first  commencing  emi- 
nent domain  proceedings  according  to  law  in  a 
court  of  competent  jurisdiction  and  thereupon 
giving  such  security  in  the  way  of  money  de- 
posits as  the  court  in  which  such  proceedings 
are  pending  may  direct,  and  in  such  amounts  as 
the  court  may  determine  to  be  reasonably  ade- 
quate to  secure  to  the  owner  of  the  property 
sought  to  be  taken  inmiediate  payment  of  just 
compensation  for  such  taking  and  any  damage 
hicident  thereto,  including  damages  sustained 
by  reason  of  an  adjudication  that  there  is  no 
necessity  for  taking  the  property,  as  soon  as 
the  same  can  be  ascertained  according  to  law. 
The  court  may,  upon  motion  of  any  party  to 
said  eminent  domain  proceedings,  after  such 
notice  to  the  other  parties  as  the  court  may 
prescribe,  alter  the  amount  of  audi  security 
•o  required  in  such  proceedings." 


The  plaintiffs  herdn  daim  that  this  amend- 
ment is  in  violation  of  the  provisions  of  the 
Constitution  of  the  United  States  that  no 
state  shall  deprive  any  person  of  property 
without  due  process  of  law.    Article  14,  f  1. 

[1]  We  do  not  find  it  necessary  to  consider 
this  proposition,  for  we  are  of  the  opinion 
that  the  order  in  question  does  not  conforaa 
to  the  requirements  of  the  aforesaid  amend- 
ment to  section  14  of  article  1  of  our  Con- 
stitution. Inasmuch  as  the  provision  an- 
thorizes  an  invasion  of  private  p^perty — 
that  is,  the  taking  possession  thereof  without 
the  consent  of  the  owner — it  is  obvious  that 
the  general  principle  that  such  provisions  In 
a  statute  or  Constitution  must  be  strictly  fol- 
lowed applies  to  and  governs  Its  Interpreta- 
tion and  efTcct. 

[2]  The  plaintiffs  urge  that  by  the  order 
attacked  in  this  case  they  do  not  receive  the 
protection  against  Injury  which  the  first 
clause  of  sectioa  14  entitles  them  ta  We 
tliink  this  must  be  admitted.  The  langrnage 
of  the  section  with  respect  to  the  security  to 
be  given,  and  with  respect  to  the  owner 
thereof,  is  in  the  singular  number  throughout 
with  one  significant  exception.  The  court 
may  make  the  order  in  question  provided  the 
political  subdivision  which  is  maintaining 
the  condemnation  suit  shall  give  sndi  securi- 
ty in  the  way  of  money  deposits  as  the  court 
may  direct,  "and  in  audi  amounts  as  the 
court  may  determine  to  be  reasonably  ade- 
quate to  secure  to  the  owner  of  the  property 
sought  to  be  taken  immediate  payment  of 
just  compensation  for  such  taking  and  any 
damage  Incidental  thereto."  Also,  that,  "up- 
on motion  of  any  party"  to  the  cause,  and 
"after  such  notice  to  the  other  parties  as  {be 
court  may  prescribe,"  the  court  may  "alter 
the  amount  of  such  security  so  required  In 
such  proceedings."  In  a  case  such  as  the 
present,  where  the  property  sought  to  be 
condemned  consists  of  a  highway  runnin? 
through  many  parcels  of  land  belonglDg  to 
different  persons,  the  damages  and  the  value 
of  their  respective  parcels  of  property  sought 
to  be  taken  may,  and  often  will,  differ  wide- 
ly. The  damage  to  one  will  In  no  particular 
depend  upon  the  damage  to  the  others.  Nei- 
ther party  will  be  interested  In  any  allow- 
ance for  damages  except  his  own.  The  Code 
provides  that  all  the  parcels  of  land  sought 
to  be  condemned  and  required  for  the  same 
public  use  may  be  Included  in  the  same  ac- 
tion at  the  option  of  the  plaintiff,  and  that 
the  court  may  consolidate  or  separate  thenk 
to  suit  the  convenience  of  the  parties.  Code 
Civ.  Proc.  f  1244,  subd.  6.  The  action  with 
respect  to  each  party  is  of  the  same  charac- 
ter as  if  he  was  the  sole  defendant. 

The  constitutional  provision  recognizes  fb» 
separate  interests  of  the  several  parties,  and 
therefore  declares  that  the  "money  deposits" 
shall  be  "in  such  amounts"  as  may  be  found 
adequate  "to  secure  to  the  owner"  payment 
of  his  compensation  and  damages.   The  word 
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"amounts"  Is  In  the  plural,  and  the  word 
"owner"  In  the  singular,  thus  implying  that 
a  different  amount  may  be  necessary  for 
each  owner.  It  Is  also  signiflcant  that  the 
provision  for  a  subsequent  change  of  amount 
runs  to  "any  party,"  and  provides  that  the 
court,  on  his  motion,  may  "alter  the  amount"; 
the  words  being  In  the  singular  numbor. 
This  Implies  the  fixing  of  a  separate  amount 
for  the  security  of  each  par^.  We  think, 
under  these  circumstances,  the  true  construc- 
tion of  the  amendment  of  the  Constitution  is 
that,  where  several  parcels  of  land  belonginig 
to  different  owners  are  tenght  to  be  con- 
demned in  the  action,  the  security  to  the 
owner  of  the  property  to  be  required  to  be 
given  to  authorize  an  order  for  the  taking 
of  immediate  i>osses8ion  thereof  must  consist 
of  a  separate  and  distinct  sum  of  money  de- 
posited for  the  security  of  eadl  owner.  If 
this  were  not  the  case,  it  is  easy  to  perceive 
that  the  development  of  the  case  might  have 
the  effect  of  depriving  some  of  the  parties 
of  any  security  whatever.  The  method  pur- 
sued in  this  action  Is  a  good  Illustration  of 
this  proiKMltlon.  The  order  was  made  on  the 
affidavit  of  one  person  stating  that  in  bis 
Judgment  $1,720  will  be  sufficient  security  for 
the  total  damage  that  may  accrue  to  all  the 
parties.  t7pon  the  deposit  of  this  sum  the 
plaintiff  in  the  action,  under  the  order,  will 
be  oitltled  to  immediate  possession,  and  the 
defendants  will  thereupon,  and  at  that  mo- 
Dent,  be  deprived  of  all  future  use  of  their 
property.  In  effect  the  property  is  then  tak- 
en from  them  If  the  action  proceeds  to  a 
■Qccessf  ul  conclusion.  Opinions  in  regard  to 
values  vary  more,  perhaps,  than  ui)on  any 
other  subject  Each  party  is  entitled  to  a 
trial  by  Jury.  The  court  may  in  the  subse- 
quent progress  of  the  case  order  that  sepa- 
rate trials  be  had  with  respect  to  each  party, 
m  some  of  Oiem.  It  is  not  improbable  that 
flte  total  damage  may  far  exceed  the  esti- 
mate of  the  single  witness  who  fixed  the 
■mount  without  a  hearing  or  notice  to  either 
of  the  parties.  It  may  happen  that  the  dam- 
age to  the  person  whose  case  is  first  tried  may 
exceed  that  amount  In  any  case,  whenever 
the  amount  d^osited  Is  exceeded  by  any  y&c- 
dlct  and  the  person  who  obtains  such  verdict 
receives  bis  damage  out  of  the  deposit  as  he 
has  the  right  to  do,  the  other  parties  to  the 
action  will  have  no  security  whatever.  In 
view  of  these  circumstances  it  is  our  opin- 
ion that  the  deposit  of  a  single  sum  of  money 
as  security  for  each  separate  owner  of  pr(q>- 
crty  sought  to  be  condemned  is  a  condition 
precedent  to  the  authority  and  power  of  the 
eourt  to  make  any  order  for  the  d^very 
of  immediate  iKMsession,  and  that  an  order 
made  without  such  separate  security  is  in 
excess  of  the  Jurisdiction  of  the  court  and 
void. 
The  order  of  the  court  above  set  toith  Is 


annulled.    TbHa  order  shall  be  made  in  each 
of  said  proceedings. 

We  concur:  LENNON,  J.;  WILBDE,  J.; 
SHDHTLEFF,  J. :  LAWLOE,  J.;  SIX)AMB, 
J.;   BICHABBS,  Justice  pro  tem. 


(188  Cal.  717) 
Ex  parte  DREW.    (Cr.  2470.) 

(Supreme  Court  of  California.    May  13,  1922.) 

1.  Habeas  corpus  ^=>92(l)— laqulry  to  limited 
to  question  of  Juritdlotlon. 

The  scope  of  inquiry  upon  habeas  corpus  is 
precisely  the  same  as  upon  a  writ  of  review, 
and  cannot  go  beyond  the  question  of  Jurisdic- 
tion. 

2.  Habeas  oorpns  «=>94— Decision  on  writ  of 
review  court  had  lurisdlotlon  to  commit  for 
contempt  Is  eondaslve. 

A  decision  on  writ  of  review  that  the  court 
had  Jurisdiction  to  commit  for  contempt  is  an 
adjudication  of  a  question  of  jurisdiction  which 
is  conclusive  in  haibeas  corpus. 

3.  Execution  «=>393-.Coart  can  appoint  non- 
resident referee  for  bearing  In  supplemantary 
proceedings. 

Code  of  Civ.  Proc.  H  714,  716,  providing 
that  in  proceedings  supplementary  to  execu- 
tion the  debtor  cannot  be  required  to  attend 
before  a  referee  out  of  the  county  in  which 
be  resides,  creates  an  exception  to  section  640, 
providing  for  the  appointment  of  referees  gen- 
erally, and  requiring  them  to  reside  in  the 
county  in  which  the  action  is  triable,  so  that 
in  supplementary  proceedings  the  court  could 
appoint  a  referee  who  resided  in  another  coun- 
ty in  which  county  the  debtor  also  resided. 

4.  Habeas  corpus  «=>3--Deoision  as  to  Jnris- 
diction  on  former  writ  of  review  is  condnslve 
as  to  objeotions  which  might  have  been  raised. 

A  decision  on  writ  of  review  that  the  court 
had  jurisdiction  to  commit  for  contempt  is  con- 
clusive in  subsequent  proceedings  for  habeas 
corpus  against  objections  to  the  jurisdiction 
which  might  have  been  raised,  but  were  not 
on  writ  of  review. 

In  Bank. 

Application  by  Frank  C.  Drew  for  a  writ 
of  habeas  corpus,  prayed  to  be  directed  to 
the  Sheriff  of  Mendocino  County,  to  secure 
the  release  of  petitioner  from  custody  on 
commitment  for  contempt.    Writ  denied. 

Lewis  F.  Bylngton  and  Maxwell  McNutt 
both  of  San  Francisco,  for  petitioner. 

SHAW,  0.  J.  The  petitioner  applies  for 
a  writ  of  habeas  corpus  to  discharge  him 
from  custody  under  an  order  of  arrest  is- 
sued by  the  superior  'court  of  Mendocino 
county  upon  a  Judgment  of  that  court  de- 
claring him  guilty  of  contempt  of  court  and 
imposing  a  penalty  of  five  days'  Imprison- 
ment and  $500  fine. 
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The  Judgment  of  contempt  was  based  on 
an  affldaylt  showing  that  in  an  action  en- 
titled Phil  Lobree  y.  Ij,  R  White  Lumber  Co. 
et  aL  (Cal.  App.)  199  Paa  821,  Judgment  had 
been  dnly  rendered  and  entered  against  said 
lumber  company ;  that  thereupon  proceedings 
supplementary  to  execution  bad  been  duly 
instituted  and  an  examination  bad  been  or- 
dered before  one  Ombaum,  who  was  appoint- 
ed referee  for  that  irarpose;  that  Drew 
had  be&i  ordered  to  appear  before  said  Om- 
baum in  the  city  and  county  of  San  Fran- 
cisco, at  a  specified  time  and  place,  for  the 
purpose  of  being  examined  In  pursuance  of 
said  proceeding,  and  that  he  had  failed  to 
appear  In  obedience  of  the  order  of  the  court 
The  Judgment  of  contempt  recites  the  facts 
upon  which  It  was  based. 

In  his  present  petition  for  a  writ  of  ha- 
beas corpus  the  petitioner  claims  that  there 
are  many  technical  defects  In  the  affidavit 
and  proceedings  upon  which  be  was  adjudged 
guilty  of  contempt  and  in  the  proceeding 
supplementary  to  execution  upon  the  Judg- 
ment aforesaid.  None  of  these,  except  those 
hereinafter  mentioned,  is  of  any  consequence, 
as  they  do  not  go  to  the  Jurisdiction  of  the 
court  to  institute  the  proceedings  in  con- 
tempt and  render  the  Judgment  thereon. 
The  main  points  of  the  petition  are:  (1) 
That  the  order  of  examination  before  the 
referee  was  yoid  because  the  examination 
was  to  be  held  in  San  Francisco,  and  the 
judgment  was  rendered  in  Mendocino  county, 
and  also  because  the  referee,  Ombaum,  re- 
sided in  San  Francisco  county,  that  not  be- 
ing the  county  in  which  the  Judgment  waa 
rendered;  (2)  because  prior  to  the  beginning 
of  the  action  In  which  the  Judgment  against 
the  K  B.  White  Lumber  Company  was  ren- 
AeieA  the  jwld  lumber  company  had  ceased 
to  exist  as  a  corporation  by  reason  of  its 
haying  failed  to  pay  its  annual  license  tax 
as  required  by  law,  and  that  in  consequence 
of  that  fact  no  yalld  Judgment  could  be  ren- 
dered against  it. 

This  matter  has  been  before  the  courts 
many  times.  The  order  of  commitment  for 
contempt  was  made  on  January  9,  1920.  Up 
to  this  time  the  i)etltioner  has  succeeded  in 
avoiding  the  Imprisonment  adjudged.  Prior 
to  the  preceeding  In  contempt  here  attacked 
the  petitioner  had  been  adjudged  guilty  of 
contempt  for  refusing  to  obey  a  previous 
order  of  the  court  directing  him  to  appear 
for  examination  in  a  previous  proceeding 
supplementary  to  execution.  In  May,  1919, 
be  applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  and  annul  said  order.  The 
application  was  duly  heard,  and  this  court 
on  July  S,  1919,  duly  rendered  its  Judgment, 
declaring  that  the  petitioner  was  In  contempt 
of  court  for  refusing  to  obey  the  order,  and 
affirming  the  Judgment  jranishing  him  for 
contempt  Drew  y.  Superior  Court,  180  Cal. 
711,  182  Pac.  417.  In  that  proceeding  he  did 
not  claim  that  the  defendant  corporation  had 


ceased  to  exist  before  the  action  was  begun. 
Thereafter  another  supplementary  proceed- 
ing was  begun  in  the  same  action,  and  In 
tbat  proceeding  the  Judgment  of  ipiprison- 
ment  here  attacked  was  made.  An  order  of 
examination  was  duly  made  therein,  and 
again  the  petitioner  refused  to  appear  for 
examination.  He  was  again  cited  to  appear 
upon  a  charge  of  contempt  for  such  refusal, 
whereupon,  before  the  bearing,  he  applied  to 
the  District  Court  of  Appeal  of  the  Third 
District  for  a  writ  of  prohibition  on  the  gen- 
eral grounds  that  the  superior  court  had  no 
Jurisdiction  to  hear  and  decide, the  charge 
of  contempt  The  cause  was  decided  against 
him  by  the  District  Court  of  Appeal  on  Oc- 
tober 18, 1919,  and  upon  petition  to  this  court 
a  rehearing  was  denied.  Drew  v.  Superior 
Court,  43  Cal.  App.  651,  185  Paa  680.  In 
his  petition  he  made  some  claim  that  the 
judgment  in  the  main  case  was  void  by  rea- 
son of  some  extrinsic  circumstances,  but  ths 
opinion  of  the  district  court  does  not  show 
the  precise  ground.  The  contempt  proceed- 
ing in  the  superior  court  of  Mendocino  coun- 
ty then  proceeded  to  a  hearing,  and  on  Janu- 
ary 9,  1920,  the  Judgment  in  contonpt  here 
Involved  was  made.  Thereupon  the  petition- 
er herein  filed  his  petition  in  the  District 
Court  of  Appeal  of  the  Third  District  for  a 
writ  of  review  to  annul  said  Judgment  of 
contempt  One  of  the  grounds  of  this  pe- 
tition was  that  the  Judgment  against  the  Xu 
E.  White  Lumber  Company  upon  which  the 
proceedings  supplementary  and  In  contempt 
were  based  was  void,  because  of  the  fact 
tbat  prior  to  the  beginning  of  said  action 
said  corporation  had  ceased  to  exist  because 
of  the  forfeiture  of  its  charter  aforesaid. 
Thus  the  same  contention  which  he  makes 
now  to  this  court  was  presented  to  that  court 
for  adjudication,  and  the  record  of  the 
judgment  was  presented  to  that  court  for 
review.  It  was  there  held  on  April  19, 
1920,  that  the  Judgment  was  valid;  that  the 
finding  therein  that  the  corporation  was  In 
existence  is  final  and  conclusive  and  not 
open  to  attack  In  a  proceeding  in  certiorarL 
Drew  V.  Superior  Court  (Cal.  App.)  190  Pac. 
874.  Its  existence  was  not  legally  impossible, 
for  It  may  have  been  a  corporation  de  facto, 
or  it  may  have  had  its  corporate  charter  re- 
stored as  provided  in  section  14  of  the  act 
Stats.  1915,  p.  427.  A  petition  to  the  Su- 
preme Court  for  rehearing  was  denied,  and 
that  judgment  thereupon  became  final.  It 
declared,  in  efFect,  that  the  Judgment  on  the 
charge  of  contempt  was  vtiUd. 

[1,  t]  The  scope  of  Inquiry  upon  a  writ  of 
review  extends  only  to  the  question  of  the 
Jurisdiction  of  the  court  which  rendered  the 
Judgment  sought  to  be  reviewed.  The  scope 
of  inquiry  on  habeas  corpus  is  precisely  the 
same.  It  cannot  go  beyond  the  question  of 
jurisdiction.  The  decision  of  the  district 
court  in  that  case  was  therefore  an  adjudica- 
tion bj  tbat  court,  and  also  by  this  court  on 
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petition  for  i^hearing,  of  the  precise  matter  i  if  lie  had  other  reasona  for  alleging  tte  want 

upon  which  the  petitioner  here  claims  that   of  Jurisdiction  by  the  court  he  should,  have 


the  contempt  judgment  is  yoid.  Even  If  we 
were  of  the  opinion  that  the  decision  In  that 
case  was  erroneous,  It  would  now  be  condn- 
sire.  It  follows  that  there  Is  no  merit  In 
the  contrition  that  the  contempt  Judgment 
is  void  because  of  the  alleged  nonexistence  of 
the  Ij.  K  White  Lumber  Company  as  a  cor- 
poration. 

[3]  Upon  the  second  point,  section  714  of 
the  Code  of  Civil  Procedure  provides  that 
in  a  proceeding  supplementary  to  execution 
the  Judgment  debtor  cannot  be  required  to 
attend  before  a  Judge  or  referee  out  of  the 
county  in  which  he  resides  or  in  which  he 
has  a  place  of  business.  There  is  no  other 
provlBlon  of  the  Code  limiting  the  power  of 
the  court  to  appoint  a  referee  in  supple- 
mentary proceedings.  Section  810,  providing 
for  the  appointment  of  referees  generally, 
provides  that  If  the  parties  fail  to  agree 
the  Jadge  must  appoint  one  or  more  referees 
"who  reside  In  the  county  in  which  the  ac- 
tion or  proceeding  to  triable.".  We  think 
the  provision  of  section  714  must  be  con- 
sidered  as  an  oilargement  of  the  power,  if 
section  640  may  be  considered  as  reqnirlng 
the  appointment  of  a  referee  residing  in 
the  county  in  which  the  cause  is  tried.  Sec- 
tion 714  antborizes  the  court  to  appoint  a 
referee  in  supplementary  proceeding,  and  at 
the  same  time  does  not  authorize  the  party 
to  t>e  examined  exc^  in  the  county  where 
he  resides  or  has  a  place  of  business.  Thto 
necessarily  Imidies  that  where  the  party  re- 
sides in  another  county  the  examination  may 
be  beld  In  that  county,  since  otherwise  there 
could  be  no  examination  of  such  party.  Sec- 
tion 715  authorizes  an  examination  before 
a  r^eree  "at  a  specified  time  and  place."  It 
does  not  limit  the  place  at  which  the  exam- 
ination may  be  had  In  proceeding  under  that 
section.  It  appears  from  the  record  that 
the  petitioner  was  the  president  of  the  L.  E. 
Wliite  Lumber  Company;  that  be  resided  in 
San  Francisco  and  had  a  place  of  business 
there,  and  that  the  said  company  also  had 
its  place  of  business  there.  In  view  of  these 
provisions  of  the  statutes  we  are  of  the  opin- 
ion that  the  court  bad  power  to  order  an  ex- 
amination in  San  Francisco. 

[4]  We  are  also  of  the  opinion  that  the 
point  that  the  referee  was  not  a  resident  of 
Mendocino  county,  and  therefore,  as  it  is 
claimed,  not  eligible  to  appointment  as  ref- 
trve,  does  not  affect  the  Jurisdiction  of  the 
court,  and  therefore  that  it  is  not  a  ground 
for  hal>eas  corpus,  certiorari,  or  prohibition, 
but  that  If  it  is  material  to  any  right  of  the 
party  and  to  well  taken,  it  must  be  presented 
on  aiH>eaL  Furthermore,  it  may  be  said  that 
thto  point  also  has  been  adjudicated  against 
the  petitioner.  He  sought  to  review  the  or- 
der before  the  District  Court  of  Appeal,  and 


presented  it  there.  The  petitioner  cannot 
be  allowed  to  presoit  hto  reasons  against 
the  validity  of  the  Judgment  against  him 
piecemeal  by  successive  proceedings  for  the 
same  general  purpose.  He  has  not  only  had 
his  day  in  court  to  attack  the  validity  of  thto 
Judgment,  but  has  had  several  such  days, 
on  each  of  which  be  could  have  urged  thto 
objection,  but  did  not  do  so,  and  he  to  there- 
fore barred  as  to  that  and  all  other  objec- 
tions to  its  validity.  Code  Civ.  Proc.  |  190& 
The  petition  for  a  writ  of  habeas  corpus 
to  denied. 

We  concur:    WILBUR,  J.;  IiAWLOB,  J.; 
SLOANE,  J.;   LENNON,  J. 


(188  Cat  734) 

MARIN  MUNICIPAL  WATER  DiST.  V. 

CHENU,  Chief  of  Division  of  Motor 

VehidM.    (S.  F.  10210.) 

( Supreme  Court  of  California.    Blay  16,  1922.) 

1.  Licenses  «=3|— License  fees  for  aatomoMlae 
are  In  nature  of  tax. 

Moneys  collected  under  provisions  of  Motor 
Vehicle  Act,  |  S,  and  sections  7,  8,  as  amend- 
ed by  St  1910,  pp.  196,  199,  are  to  be  used  for 
public  purposes,  and  the  license  fees  for  an- 
tomobilos  therein  provided  are  in  the  nature  of 
a  tax. 

2.  Licenses  «=>  1 1  ( I )— Stat nte  providing  for 
payment  of  fees  not  applicable  to  state  ages- 
cie«,  unless  such  intent  expressed. 

Words  In  a  statute  providing  for  the  pay- 
ment of  fees  are  not  deemed  to  apply  to  puUic 
agencies  unless  soch  intent  to  clearly  expressed. 

3.  Stattttss  «=ai228— Exceptions  la  statute  Im- 
posing burdens  liberally  construed  In  favor  ef 
puMla 

Exceptions  in  a  statute  Imposing  hardens 
are  to  be  liberally  construed  in  favor  of  the 
public. 

4.  Licenses  ^5>I4(I)— Motor  vehicle  used  by 
municipal  water  district  not  subjeot  to  lloense 
as  "engaged  In  business." 

Motor  vehicle  used  by  municipal  water  dis- 
trict in  collecting  and  distributing  water  to 
the  public  without  profit  is  not  subject  to  li- 
cense as  being  "engaged  in  business,"  under 
Motor  Vehicle  Act,  |  2;  the  term  being  used 
therein  in  the  narrower  meaning  applicable  to 
occupations  or  employment  for  livelihood  or 
gain,  and  to  mercantile  or  commercial  enter- 
prises. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Engage.] 

In  Bank. 

Application  of  the  Marin  Municipal  Water 
District  for  writ  of  mandate  directed  to 
Charles  J.  Chenu,  as  Chief  of  the  Division 
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of  Motor  Vefaldes,  requiring  the  issnance  to 
petitioner  of  automobile  plates  and  certifi- 
cates without  payment  of  the  fees.  Writ 
granted. 

George  H.  Harlan,  of  San  Rafael,  for  pe- 
titioner. 
U.  S.  Webb,  Atty.  Oen.,  for  respondent. 

SHAW,  a  J.  The  plaintiff  applies  to  this 
court  for  a  writ  of  mandate  directing  the 
defendant  as  chief  of  the  divlBion  of  motor 
vehicles  of  the  department  of  finsjice  of  the 
state  of  California  to  issue  to  the  idalntlff 
certain  license  plates,  with  the  accompany- 
ing certificates,  such  license  plates  to  be  at- 
tached to  certain  automobiles  owned  by  the 
plaintiff,  as  required  by  the  Motor  Vehicle 
Act  Ttie  plaintiff  is  a  municipal  water  dis. 
trlct,  organized  under  the  act  of  May  1, 1911, 
and  amendments  thereto.  Stats.  1011,  p. 
1290;  Stata  Ex.  Sess.  1911,  p.  92.  By  the 
act  of  April  1^  1916,  the  organization  of  said 
district  was  declared  valid,  and  it  was  de- 
clared to  be  duly  created  as  a  public  corpo- 
raUon.  Stats.  1915,  p.  84.  The  plaintiff  has 
constructed  and  completed  a  large  water  col- 
lecting, storing,  and  distributing  system,  and 
la  operating  the  same  in  acc<)rdance  with 
said  act  by  collecting,  selling,  and  distribut- 
ing water  to  the  inhabitants  of  the  district 
and  others.  In  carrying  out  Its  public  duties 
and  obligations  under  the  act,  as  required, 
it  is  necessary  fbr  It  to  use  13  motor  vehi- 
cles, all  of  which  are  used  exclusively  by  it 
In  the  discharge  of  Its  public  duties.  It  ap- 
plied to  the  defendant  for  the  necessary  li- 
censes certificates,  and  license  plates,  as  re- 
quired by  the  Motor  Vehicle  Act  from  per- 
sons operating  and  owning  motor  vehicles. 
The  defendant  refused  to  Issue  the  licensee, 
certificates,  or  plates  ^cept  upon  the  pay- 
ment of  the  license  tees  prescribed  by  the 
Motor  Vehide  Act,  amounting  to  $133.€0, 
whereupon  the  plaintiff  began  this  proceed- 
ing In  mandamus. 

[1]  Section  8  of  the  Motor  Vehicle  Act 
(State.  1915.  p.  400)  provides  that  "every 
owner  of  a  motor  vehicle  which  shall  be  op- 
erated or  driven  upon  the  public  highways 
shall"  cause  the  same  to  be  registered  with 
the  motor  vehicle  department  and  shall  de- 
posit with  his  application  for  a  certificate 
"the  proper  registration  fee  as  provldsd  in 
section  7  of  this  act"  Section  7  of  the  act 
as  amended  (Stats.  1919,  p.  198)  specifies  the 
fees  to  be  paid  to  the  motor  vehicle  dppart- 
ment  upon  the  registration  of  such  motor  ve- 
hicle. It  is  conceded  that  the  amount  demand- 
ed by  the  defendant  was  the  proper  amount 
for  the  vehicles  belonging  to  the  plaintiff  If 
the  plaintiff  is  liable  therefor.  The  section  al- 
so provides  that  a  number  plate  shall  be  given 
to  the  person  registering  the  vehicle  upon 
the  payment  of  such  fees.  Section  8  as 
amended  (State.  1910,  p.  199)  provides  that 
a  certificate  of  xeglstratiou  shall  also   be 


Issued  by  the  motor  veblde  department 
showing  the  name  of  the  registered  owner 
and  other  particulars. 

The  act  further  provides  that  all  moneys 
received  by  the  department  from  sudi  li- 
cense fees  shall  be  paid  into  the  stete  treas- 
ury to  the  credit  of  a  fund  designated  as  the 
motor  vehicle  fund;  that  one-half  of  said 
fund  shall  be  l>ald  to  the  counties  from  which 
the  moneys  were  received,  as  determined  by 
the  residence  of  the  persons  paying  the  same, 
for  the  benefit  of  the  road  funds  of  such 
counties;  that  the  other  one-half,  after  de- 
ducting certeln  moneys  for  the  expenses  of 
the  department,  shall  be  expended  by  the 
state  department  of  engineering  for  the 
maintenance  of  roads,  highways, .  and  parka 
In  this  state.  It  will  be  seen,  therefore,  that 
the  moneys  are  to  be  used  for  public  purpos- 
es, and  that  the  license  fees  are  in  the  na- 
ture of  a  tax.  Madera  v.  Black,  ISL  Cal. 
310,  184  Pac.  897. 

W  The  daim  of  the  plaintiff  Is  that  It  Is 
a  public  corporation,  municipal  In  character, 
established  and  organized  for  the  purpose  of 
carrying  on  within  the  district  the  public 
service  of  furnishing  water  to  the  public; 
that  It  is  a  state  agency  for  that  purpose, 
and  thatj  under  the  well-established  rule 
that  words  In  a  statute  providing  for  the 
payment  of  fees  or  imposing  burdens  on 
property  shall  not  be  deemed  to  apply  to 
public  agencies  or  public  property,  unless 
such  Intent  Is  clearly  expressed,  the  language 
of  this  act  providing  for  the  payment  of  li- 
cense fees  cannot  be  considered  as  having 
been  Intended  to  Include  or  apply  to  water 
dlstricte  organized  under  the  act  first  refer- 
red to.  This  doctrine  has  been  frequently 
expounded  and  applied  in  this  state  (Bal- 
thasar  v.  Pac:  Elec.  Ry.  Ga  [C3aL  Sup.]  202 
Pac  37),  where  It  was  held  that  the  provi- 
sions of  the  Motor  Vehicle  Act  did  not.api>Iy 
to  or  Include  motor  vehicles  belcmging  to  the 
fire  and  police  departments  of  mimiclpallties 
of  the  state.  Other  illustrations  of  the  rule 
are  found.  In  the  citations  and  quotations 
made  In  that  case. 

[S,  4]  The  defendant  claims  that  the  rule 
Is  Inapplicable  in  this  case  because  of  the 
provisions  of  section  2  of  the  Motor  Vdilde 
Act     This  section  provides  that: 

"AU  motor  vehicles  owned  and  used  in  the 
tranaaction  of  official  business  by  the  represen- 
tatives of  foreign  powers  or  by  officers,  boards 
or  departments  of  the  government  of  the  Unit- 
ed States,  and  all  motor  vehicles  owned  by  and 
used  in  the  operative  work  of  such  corporations 
as  are  taxed  solely  for  state  purposes  under 
the  provisions  of  the  ConstitutioD  of  this  state, 
and  such  self-propelling  vehicles  as  are  used 
neither  for  the  conveyance  of  persons  for  hire. 
pleasure,  or  business,  nor  for  the  transportation 
of  freight  are  hereby  exempted  from  the  pay- 
ment of  the  fees  in  this  act  prescribed.  The 
department  shall  furnish,  free  of  charge,  dia- 
tinguishing  plates  for  motor  vehicles  thus  eK« 
empt" 
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The  dalm  Is  that  by  this  spedflcation  of 
vehicles  which  are  to  be  exempt  the  statDte 
evinces  an  tntention  to  exdude  all  other  ve- 
hicles and  persons  from  the  exemption. 

We  think  that  section  2,  Instead  of  jnstl- 
trlns  the  position  of  the  defendant.  Is  posi- 
tive evidence  against  the  same.  It  exclndes 
spedflcally  all  motor  vehicles  that  are  not 
Qsed  for  the  conveyance  of  persons  for  hire, 
for  pleasure,  or  for  business.  There  is  a 
comiianlon  role  of  construction  to  that  above 
mentioned,  to  the  effect  that  exceptions  In  a 
statute  ImposlnK  bnrdens  are  to  be  liberally 
construed  in  favor  of  the  public.  IDven  with- 
out the  aid  of  this  rale,  however,  we  think  a 
motor  v^ide  owned  and  used  by  a  municipal 
water  district  organized  under  the  law  for  th'e 
purpose  of  collecting  and  distributing  water 
to  the  public,  and  for  the  management  of  its 
works  and  system  in  discharging  its  public 
duties,  is  not  used  in  "business"  as  that  term 
is  used  in  section  2  aforesaid.  The  munici- 
pal water  district  is  not  a  commercial  cor- 
poration. It  does  not  operate  for  profit  It 
U  not  intended  that  it  shall  earn  any  money 
in  excess  of  the  necessary  operating  expens- 
es of  the  plant  devoted  to  the  public  use 
and  for  the  acquisition  of  property  neces- 
Bary  thereto.  While  the  oiierations  of  such 
a  public  corporation  are  sometimes  referred 
to  as  its  "business,"  it  is  nevertheless  true 
that:  the  context  Indicates  that  the  word 
was  used  in  a  narrower  meaning  In  this  see- 
Uon.  The  general  definition  of  the  word  is 
that  whldi  busies,  or  engages  time,  atten- 
tion, or  labor,  as  a  principal  serious  concern 
or  interest,"  but  the  word  has  a  narrower 
meaning  an;>licable  to  occupation  or  employ- 
ment for  livelihood  or  gain,  and  to  mercan- 
tile or  commercial  enterprises  or  transac- 
tions. It  is  not  to  be  presumed  that  the 
Legislature  undertook  to  place  public  cor- 
porations of  this  character  in  the  same  class 
as  private  corporations  engaged  in  ordinary 
InisinesB.  The  rule  of  construction  we  have 
already  referred  to  forbids  It.  The  passage 
evidently  refers  to  ordinary  business,  and 
not  to  Uie  operations  of  tbe  public  corpora- 
tlona  of  the  state.  Tlie  phrase  "for  the  con- 
veyance of  persons  for  hire,  pleasure,  or 
business,  nor  for  the  traiisportatlon  of 
freight,"  clearly  indicates  an  intention  to 
describe  ordinary  occupations  engaged  in  by 
private  persons  or  private  corporations,  ei- 
ther for  bnslness  or  pleasure,  and,  so  far 
as  it  refers  to  business  it  would  Include  pri- 
vate business,  and  not  public  business.  If 
tlie  word  "business"  was  given  the  broader 
meaning  contended  for  by  the  defendant,  it 
would  require  the  Imposition  of  the  license 
fees  upon  every  municipality  in  the  state, 
and  even  tbe  state  itself,  as  a  condition  pre- 
cedent to  the  issuance  of  license  plates  and 
certificates  for  the  operation-  of  all  tbe  mo- 
tor vehicles  used  by  any  of  them  in  the  pub- 
lic business  of  the  state. 


MASSACHUSETTS  BOITDIKa  A  INS.  00.       263 
(107  P.) 

For  these  reasons  we  are  of  the  opinion 
that  the  motor  vehicle  department  must  is- 
sue these  license  plates  and  certificates  to 
the  petitioner  for  the  motor  vehicles  in  ques- 
tion without  charging  the  statutory  fee 
therefor. 

Let  the  writ  Issue  as  prayed  for. 


We  concur:  UBNNON,  J.;  WILBUB,  J.; 
SHUETLEFF,  J.;  LAWLOR,J.;  SLOANB, 
J.;    BJGHARDS,  Justice  pro  tem. 


(18»  Cal.  69 

TOWN  OF  MILL  VALLEY  V.  MASSACHU- 
-    SETTS  BONDING  &  INS.  CO. 
(S.  F.  10213.) 

(Supreme  Court  of  California.    May  81,  1922.) 

On  Bebcaring. 

1.  Appeal  and  error  4is>62l(l)— Statsts  limit- 
ing time  for  relief  from  Judgments  Inapplica- 
ble to  delay  in  preparing  transorlpt. 

Code  Civ.  Proc.  |  478,  anthoriiing  courts 
to  relieve  parties  from  Judgments,  etc^  taken 
through  mistake,  inadvertence,  etc,  provided 
application  is  made  within  six  months,  baa  no 
application  to  delay  in  the  preparation  of  the 
transcript  on  appeal  under  section  053a,  bo  as 
to  prevent  filing  of  tbe  transcript  more  than 
six  months  after  the  expiration  of  twenty  days 
from  the  filing  of  notice  therefor. 

2.  Appeal  and  error  «C3627  (2)— Dlligenoe  In 
preparing  transcript  Is  matter  for  lower 
court,  and  not  for  Supreme  Court,  on  motion 
to  ditnlss. 

Under  Supreme  Court  role  2  (176  Pae.  vtl), 
providing  that,  when  a  notice  for  a  transcript 
under  Code  Civ.  Proe.  I  963a,  is  filed,  the  time 
for  filing  the  transcript  shall  not  mn  until  the 
transcript  is  approved  and  certified,  or  the 
proceeding  to  obtain  it  has  been  dismissed,  or 
otherwise  terminated,  tbe  proceeding  may  be 
dismissed  for  lack  of  diligence  in  preparing  the 
transcript,  but  this  is  a  matter  for  investiga- 
tion and  determination  in  the  superior  court; 
and  not  in  the  Supreme  Court,  on  motion  to 
dismiss. 

3.  Appeal  and  error  ^=3622— Time  for  filing 
transcript  does  not  run  until  approved  and 
certified  If  appellant  diligent  and  proeaading 
not  terminated  below. 

Under  Supreme  Court  rule  2  (176  Pac.  vii), 
where  the  record  shows  no  lack  of  diligence  by 
appellant  in  procaring  a  transcript,  and  no  ter- 
mination below  of  the  proceeding  to  procure 
it,  the  time  for  filing  does  not  run,  so  far  as  a 
motion  to  dismiss  the  appeal  is  concerned,  un- 
til the  transcript  is  approved  and  certified  by 
the  Judge  of  the  lower  court 

4.  Appeal  and  error  «=3627  (2)— Question  an 
motion  to  dismiss  for  failure  to  tile  tran- 
sorlpt Is  one  of  diiigence  a<  to  which  court 
has  large  discretion. 

Tbe  primary  question  on  a  motion  to  dis- 
miss for  failure  to  file  transcript  within  the 
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time  prescribed  by  a  rule  of  the  Sapreme  Court 
18  whether  tlie  appeal  has  been  diligently  prose- 
cated,  and  in  the  decision  of  such  qneition  the 
court  has  a  rery  large  discretion. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  J.  S.  Koford,  Judge. 

Action  by  the  Town  of  I^lll  Valley  against 
the  Massachusetts  Bonding  &  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss  ap- 
l)eaL    Motion  denied. 

Kirkbride  &  Gordon,  of  San  Mateo,  and 
Thomas,  Beedy  &  Lonagan,  of  San  Francisco, 
for  appellant 

H.  C.  Symonds,  of  Sen  Francisco,  for  re- 
spondent 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied. 

On  Rehearing. 

PBB  CURIAM.  The  respondent  has  ap- 
plied for  a  rehearing  of  the  order  denying  its 
motion  to  dismiss  the  apx)eal  in  this  case. 
The  rehearing  is  asked  on  the  ground  that 
the  default  of  the  appellant  occurred  on  Oc- 
tober 2,  1921,  which  was  the  expiration  of  20 
days  after  he  bad  filed  his  notice  under  sec- 
tion 853a,  Code  of  Ciyil  Procedure,  request- 
ing a  transcript  of  the  record  and  proceed- 
ings In  the  cause  for  use  on  appeal;  that 
the  transcript  was  not  filed  In  pursuance  of 
said  notice  until  April  27, 1922 ;  that  no  ex- 
tensions of  time  had  been  granted  by  the 
court ;  and  that  after  April  2, 1922,  no  relief 
from  such  default  could  be  granted  under  the 
provisions  of  section  473,  Code  of  Civil  Pro- 
cedure. The  facts  shown  by  the  affidavit  of 
the  appellant  are  that  the  delay  was  caused 
by  the  extreme  length  of  the  transcript, 
which  made  it  impossible  for  the  reporter, 
although  diligently  at  work  thereon,  to  com- 
plete its  preparation  until  April  27,  1922. 
This  was  not  the  default  of  the  appellant 
even  If  it  had  been  shown  that  the  <^3iclal 
reporter  was  negligent  in  the  preparation  of 
the  transcript 

[1]  When  proceeding  under  section  963a  the 
appellant  must  rely  on  the  official  conduct  of 
the  officers  of  the  court.  Their  delay  or  de- 
fault Is  not  bis  delay  or  default.  It  is  not 
.1  case  for  the  application  of  section  473. 

[2]  There  is  no  provision  of  the  Code  which 
fixes  the  time,  after  the  taking  of  an  appeal, 
within  which  the  transcript  must  be  filed. 
'Cb&t  matter  Is  regulated  by  the  rules  of  this 


court  Rule  2  (176  Pac.  vil)  requires  a  tran- 
script to  be  filed  within  40  days  after  the  ap- 
peal is  perfected-— that  is,  after  the  filing  of 
notice  of  appeal — except  among  other  things, 
that  when  a  notice  requesting  a  transcript 
under  section  953a  is  filed,  the  time  to  file  a 
transcript  in  the  Supreme  Court  shall  not  be- 
gin to  run  "until  such  transcript  is  approved 
and  certified  as  required  by  law,"  or  until 
the  proceeding  to  obtain  it  "has  been  termi- 
nated in  the  court  below  by  dismissal  or  oth- 
erwisfe"  If  there  is  lack  of  dUlgencs  cm  the 
part  of  the  officers  of  the  lower  court  in  pre- 
paring the  transcript,  the  respondent  may  ob- 
tain a  dismissal  of  that  proceeding,  whore  it 
is  proi>er  to  do  so,  by  applying  to  that  court 
It  is  not  the  theory  upon  whidi  rule  2  was 
adopted  that  the  matter  of  such  diligence  in 
the  preparation  of  the  record  on  appeal 
should  ordinarily  be  subject  to  Investigation 
and  determination  in  this  court  on  a  motion 
to  dismiss  the  appeal.  Such  matters  can 
more  properly  be  adjudicated  in  the  superior 
court.  There  has  been  no  termination  of  the 
proceeding  to  obtain  a  typewritten  transcript 
in  the  court  below,  by  dismissal  or  otherwise. 
The  transcript  was  not  filed  with  the  derk 
as  required  by  section  953a  until  April  27, 
1922,  and  the  time  for  settlement  thereof  was 
then  fixed  for  May  2,  1922,  of  which  notice 
was  duly  given. 

[3]  Hence,  for  the  purposes  of  the  consid- 
eration of  this  court  on  a  motion  to  dismiss, 
where  the  record  shows  no  lack  of  diligence 
by  appellant  on  his  own  part  and  no  termina- 
tion below,  the  time  for  filing  the  transcript 
will  not  begin  to  run  until  such  transcript  is 
approved  and  certified  by  the  Judge  of  the 
court  below.  At  the  time  of  the  hearing, 
therefore,  the  time  for  filing  a  transcript  had 
not  yet  begun  to  rim.  The  motion  was  de- 
nied for  these  reasons. 

[4]  The  primary  subject  of  investigation 
upon  a  motion  to  dismiss  for  failure  to  file  a 
transcript  within  the  time  prescribed  by  our 
rule,  whatever  the  technical  aspect  of  the 
case  may  be,  is  always  the  question  whether 
the  appeal  has  been  diligently  prosecuted. 
In  the  decision  of  that  question  the  court  has 
a  very  large  discretion.  It  is  seldom  that 
the  facts  of  any  case  will  form  a  preced^it 
for  the  determination  of  another  upon  a  qae»- 
tlon  of  that  character. 

The  petition  for  a  rdearing  is  denied. 

SHAW,  C.  J.,  LAWIiOR,  WCUBUB, 
SliOANB,  LBNNON,  and  SHURTLBFF,  JJ., 
and  RICHARDS,  Justice  pro  tem.,  concur. 
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(District  Coort  of  Appeal,  Third  District,  Cal- 
ifornia.   AprU  7.  1922.) 

i.  Borgiary  €=341(6)— Evidence  held  saffldent 
to  warrant  finding  that  defendant  committed 
the  burglary. 

In  a  prosecution  for  burglary  in  the  first  de- 
gree, evidence  lield  saffident  to  warrant  the 
jnry  in  finding  that  the  defendant  committed 
the  burglary. 

2.  Bnrgiary  «s»4l  (9)— Evidenoe  held  tuffleieflt 
to  warrant  finding  the  burglary  was  commit- 
ted In  the  nighttime. 

In  a  prosecution  for  burglary  in  the  first  de- 
gree, evidence  that  the  bnilding  burglarized  was 
in  a  densely  populated  section,  and  that  the 
burglary  was  committed  between  the  hours  of 
8:30  in  the  evening  and  8:30  the  next  morn- 
ing, held  sufficient  to  warrant  the  jury  in  find- 
ing the  burglary  was  committed  in  the  nigbt- 
time. 

Ajfpe&l  from  Superior  Court,  Sacramento 
County ;   Malc<dm  C.  Glenn,  Judge. 

George  Williams  was  convicted  at  burglary 
in  the  first  degree,  and  appeals.    Affirmed. 

Charles  F.  Metteer,  ol  Sacramento^  for 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  The  defendant  was  convicted 
of  the  crime  of  burglary  of  the  first  degree 
and  appeals  from  the  Judgment  of  OMiviction 
and  fr<nn  tbe  order  denying  Us  motion  for  a 
new  trial 

Tbe  building  burglarized  is  on  Fourth 
street,  between  L  and  M,  in  the  city  of  Sacra- 
mento, in  what  the  appellant  describee  in  his 
closing  brief  as  "tbe  densely  populated  ori- 
oital  section  of  the  city."  The  owner  left 
the  building  on  Saturday  evening,  October  1, 
1921,  at  8:30,  and  on  bis  return  the  next 
morning  at  8:30  be  discovered  that  tbe  place 
had  been  entered  from  tbe  rear  and  15  pairs 
tA  trousers,  8  or  0  coats,  and  between  50 
and  60  shirts  stolen.  The  defendant  was  ar- 
rested October  S.  Prior  to  his  arrest  tbe 
defendant  sold  two  of  the  stolen  shirts  to  a 
sum  on  the  street  and  a  pair  of  the  stolen 
trousers  at  a  secondhand  store,  signing  tbe 
name  "Harry  Wilson"  instead  of  his  own  at 
the  latter  place.  At  the  trial  be  denied  hav- 
ing sold  tbe  two  shirts,  but  admitted  that  he 
sold  tbe  trousers.  He  denied  having  signed 
the  name  "Harry  Wilson,"  In  explaining  his 
possession  of  the  trousers,  be  testified  that  on 
tbe  4tb  day  of  October  there  were  10  or  12 
men  gambling  under  the  Tolo  end  of  tbe  M 
street  bridge,  and  that  one  of  them  "went 
broke  in  tbe  game,  and  he  asked  several  fel- 
lows if — who  wanted  to  buy  the  pants;  by 
me  being  a  little  ahead  of  the  game,  be  asked 
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me,  and  I  paid  him  a  dollar  and  a  half  for 
tbe  pants."  W.  M.  Hallahan,  detective  ser- 
geant of  tbe  police  department  of  Sacramen- 
to, testified  that  be  interviewed  tbe  defend- 
ant prior  to  bis  arrest,  and  that  the  defend- 
ant at  first  denied  having  sold  any  trousers 
at  a  secondhand  store,  but  later  admitted 
that  be  had  sold  a  pair,  not  involved  appar- 
ently in  this  case,  at  a  secondhand  store  Oc- 
tober 3 ;  that  witness  "asked  him  where  he 
got  them.  He  says  be  was  shooting  crap  or 
playing  cards  with  a  bunch  of  fellows  down 
along  tbo  river  front  there.  A  fellow  sold 
them  to  bim  for  a  dollar  and  a  half." 

[1,2]  A  reversal  of  the  case  is  asked  on  two 
grounds:  (1)  That  there  is  no  evidence  con- 
necting tbe  defendant  with  tbe  commission  of 
tbe  crima  (2)  That  there  is  no  evidence 
tending  to  show  that  tbe  burglary  was  com- 
mitted in  the  nighttime.  There  can  be  no 
doabt  that  the  evidence  is  sufBd^it  to  war- 
rant the  jury  In  finding  that  the  defendant 
committed  the  burglary.  The  only  evidence,  ' 
other  than  that  stated,  tending  to_show  that 
tbe  burglary  was  committed  in  the' nighttime, 
is  that  of  a  witness  who  saw  two  men  in  the 
alley  near  the  place  where  the  entry  was 
made  at  10:30  in  the  evening.  One  of  them 
was  about  tbe  height  of  the  defendant,  and 
the  other  was  small.  The  witness  was  with- 
in about  12  feet  of  them  but  could  not  tell 
whether  they  were  wtdte  or  colored.  Tbe 
defendant  Is  a  colored  man.  Tbe  witness  did 
not  testify  to  any  suBpidous  or  unusual  con- 
duct on  tbe  part  of  these  vHeo  and  bis  testi- 
mony must  be  treated  as  of  slight  value. 

Appellant  correctly  states  that  tbe  burden 
is  on  the  prosecution  to  prove  beyond  a  rea- 
sonable doubt  that  the  burglary  was  commit- 
ted in  the  nighttime,  and  be  contends  that 
this  burden  has  not  been  sustained.  In  sup- 
port of  his  contention  he  dtes  a  number  of 
cases.  In  some  of  them  tbe  drcumstances 
proved  are  less  convindng  than  those  of  the 
instant  case.  In  others  the  surrounding  facts 
and  drcumstances  are  not  stated.  That  of 
People  V.  Griffin,  19  Cal.  678,  was  tried  prior 
to  the  enactment  of  the  statutory  definition  of 
the  term  "nighttime."  Tbe  court  said  that 
at  tbe  time  of  the  entry  "there  was  light 
enough  out  of  doors  to  discern  a  man's  fea- 
tures across  the  street.  •  •  •  The  pres- 
ence of  suffldent  daylight  to  discern  a  man's 
features  has  long  been  adopted  as  a  criterion 
to  determine  whether  or  not  tbe  act  was  done 
in  the  nighttime  within  •  •  •  the  law 
applicable  to  burglary."  Irt  State  v.  Gunder- 
son,  56  Wash.  672,  106  Pac.  194,  21  Ann.  Gas. 
350,  the  ship  burglarized  was  in  sole  charge 
of  a  keeper  who  was  absent  all  day  and  re- 
turned in  the  evening.  On  arising  the  next 
morning  he  for  tbe  first  time  discovered  that 
a  burglary  bad  been  committed.  In  Waters 
V.  State,  53  Ga.  567,  the  burglary  "was  com- 
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mitted  within  a  period  of  about  40  or  46  min- 
utes, one-half  of  which  was  day,  and  one-half 
was  night"  In  State  ▼.  Gray,  23  Nev.  301, 
46  Pac.  801,  the  defendant  entered  a  bam 
and  toolc  a  saddle  therefrnn  between  the 
hours  of  6  o'clock  in  the  evening  of  June  4 
and  7  o'clock  the  next  morning.  The  defend- 
ant left  town  early  in  the  morning  of  June 
S — how  early  does  not  appear — starting  fr<Hn 
the  residmce  of  a  woman  who  lived  In  the 
same  block  In  whidi  the  bam  was  situated. 
The  opinion  does  not  disclose  whether  the 
vicinity  was  thickly  or  sparsely  settled.  In 
lieisenberg  v.  State,  60  Neb.  628,  84  N.  W.  6, 
the  burglary  was  committed  March  20th  be- 
tween 6 :30  p.  m.  and  9  o'clock  of  the  same  eve- 
ning, the  surrounding  circumstances  not  ap- 
pearing from  the  decision.  In.  Ashford  v. 
State,  36  Neb.  38,  63  N.  W.  1036,  the  evidence 
showed  that  the  burglary  was  committed  be- 
tweoi  the  hours  of  2  a.  m.  and  9  a.  m.  of  the 
same  day.    The  court  said: 

"There  is  also  a  lack  of  evidence  as  to  the 
location  of  the  Beynolda  house  [the  place  bur- 
glarised], as  to  whether  it  was  situated  in  the 
quiet  or  busy  portion  of  the  city  and  as  to 
whether  there  were  other  residences  or  honsea 
in  the  same  vicinity.  If  located  in  the  heart  of 
the  city,  the  probabilities  that  the  entry  was 
made  before  daylight  would  be  greater  than  if 
situated  in  a  more  sparsely  settled  portion." 

In  all  of  the  cases  thus  far  considered  the 
evldoioe  was  held  Insufficient  to  show  an 
entry  In  the  nighttime. 

In  this  case  the  burglary  was  committed  in 
a  densely  populated  part  of  the  dty  and  the 
arttdes  stolen  were  of  considerable  bulk.  It 
is  highly  improbable  that  the  defendant 
would  take  the  risk  of  breaking  into  the 
building  and  carrying  away  these  bulky  ar- 
ticles in  broad  daylight  In  a  populous  section 
of  the  city.  In  People  v.  Dupree,  08  Mich. 
28,  66  N.  W.  1047.  the  court  said : 

"When  a  merchant  enters  his  store  in  a  city 
at  the  usual  hour  in  the  morning,  though  it  be 
after  daylight,  and  finds  that  it  has  been  bro- 
ken open  and  entered  from  the  front  door  or 
window,  it  is  contrary  to  good  sense  to  say 
that  the  crime  might  have  been  committed  aft- 
er daylight,  and  therefore  the  court  must  di- 
rect an  acquittal.  Such  crimes  are  not  commit- 
ted in  broad  daylight,  but  in  the  nighttime. 
The  question  was  one  for  the  jury,  and  not  for 
the  court." 

In  People  ▼.  Tracy,  121  Mich.  818,  80  N. 
W.  21,  a  barn  was  burglarized.  The  court 
said: 

"The  property  stolen  consisted  of  two  large 
horse  blankets,  a  set  of  single  harness,  a  bridle, 
and  a  pair  of  hopples.    *    *    •    The  owner  of 


the  property  was  a  fanner.  Another  farmer 
lived  witliin  20  lods  on  one  side,  and  another 
within  40  rods  upon  the  other  side.  *  •  • 
The  property  was  bulky,  and  it  is  not  probable 
that  one  would  run  the  risk  of  breaking  into  a 
building  situated  as  these  were,  in  daylight,  and 
of  carrying  away  property  of  this  character. 
The  chance  of  detection  would  be  too  great. 
The  question  was  for  the  Jury." 

In  Simon  ▼.  State,  125  Wis.  439,  103  N.  W. 
1100,  the  burglary  was  committed  between 
twilight  of  August  22  and  the  afternoon  of 
August  26,  the  owner  of  the  house  being  at>- 
sent  in  the  meantime.    The  court  said : 

"The  entry  of  the  house  was  through  a  base- 
ment window,  which,  except  for  darkness,  was 
in  plain  sight  from  the.  street  and  other  resi- 
dential grounds  and  residences  in  the  vicinity. 
*  *  *  The  house  was  located  in  a  residence 
locality.  Other  houses  were  close  by.  In  the 
daytime  people  were  accustomed  to  frequently 
pass  by  on  the  sidewalk  and  street  in  front 
thereof.  •  •  •  The  place  where  the  entry 
was  effected,  as  regards  opportunity  for  see- 
ing the  offender  in  the  act,  and  the  disturbance 
of  things  in  the  house  were  such  as  to  render 
it  highly  unreasooable  to  suppose  that  the  event 
could  have  occurred  in  the  daytime  without  at- 
tracting the  attention  of  some  one  while  it  was 
in  progress;  and  highly  unreasonable  that  any 
one  would  attempt  such  a  thing,  nnder  the  cir- 
cumstances, except  under  cover  of  darkness, 
since  opportunity  for  choosing  such  an  occa- 
sion was  ample.  The  verdict  on  this  point  is 
well  supported  by  the  evidence." 

See,  also.  State  v.  Bancroft,  10  N.  H.  105. 

In  the  case  of  People  v.  McCarty,  117  Cal. 
66,  48  Pac.  984,  where  the  burglary  was  com- 
mitted June  13,  the  court  said: 

"The  defendant  and  others  constructed  a  tun- 
nel some  120  feet  in  length  from  the  cellar  of  a 
certain  saloon  to  a  point  immediately  beneath 
the  floor  of  a  certain  bank  building  in  the  city 
of  Los  Angeles,  for  the  purpose  of  committing 
larceny.  Upon  the  day  set  for  the  actual  en- 
try through  the  floor  into  the  building  the  de- 
fendant and  bis  confederates,  some  time  during 
the  afternoon,  entered  the  cellar,  one  of  them 
emerging  therefrom  at  7  o'clock  p.  m.  *  •  ♦ 
The  others  came  out  of  the  cellar  at  12  o'clock 
that  night.  The  burglary  was  committed  by 
these  men  at  some  time  during  these  hours. 
The  finding  of  the  jury  on  this  question  was  a 
matter  peculiarly  within  its  province;  and  upon 
this  evidence  the  court  will  not  disturb  the 
verdict  in  this  regard." 

Under  the  foregoing  authoritles,*there  can 
be  no  doubt  that  the  evidence  is  suflScient  to 
sustain  the  verdict 

The  judgment  and  order  are  affirmed. 

We  concur:    HART,  J.;   BURNETT,  J. 
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PEOPLE  V.  JOHNSON.  (Cr.  593.) 

Pistrict  Court  of  Appeal,  Third  District,  Call- 
toroia.    April  7,  1922.) 

1.  Robbery  4=»I9  — Uformatlo*  haM  to  syffl* 
oiootly  expreas  Intant. 

An  information,  charging  that  defendant 
made  an  asaaolt  to  steal,  necessarily  carries  the 
implication  that  his  purpose  or  intent  was  to 
itMl,  etc.,  though  the  word  "intent"  is  not 
used. 

2.  Robbery  «=3l9— rnformatlon  not  defective  In 
OBltttaa  "against  hit  will." 

An  information  for  assault  with  intent  to 
commit  robbery  was  not  defectiTe  in  omitting 
the  words  "against  his  will"  as  contained  in 
Pen.  Code,  |  211,  the  terms  "force  and  fear" 
entirely  corering  the  situation. 

3.  Crlmlaal  law  «=>II86(4)— Defeota  in  Infor* 
matlon  bold  not  rweralble  error. 

Where  the  evidence  was  suflSdent  to  estab- 
Uah  every  element  of  the  offense  charged,  and 
the  hearing  proceeded  as  though  the  allegations 
of  the  information  were  complete,  the  cause 
should  not  be  reversed  on  account  of  omissions 
from  the  information,  in  view  of  Const,  art. 
6.14%. 

4.  Criminal  law  <Sc3822(l)— Inatruotloa  mast  be 
coBsldered  In  conneotlon  with  entire  oharge. 

In  determining  whether  or  not  an  instruc- 
tion was  erroneous,  it  must  be  considered  in 
connection  with  the  entire  charge. 

5.  Criminal  law  «=>822(4)— Instruction,  Invad- 
ing province  of  Jury,  oared  by  remainder  of 
ebarge. 

An  instmction;  "The  defendant  is  cliarged 
with  asaanlt  vdth  intent  to  rob.  ms  diarge 
indndes  the  smaller  offense  of  simple  assault, 
and  he  may  be  found  guilty  of  either  of  said 
offenses" — if  invading  the  province  of  the  jury, 
was  not  ground  for  reversal,  where,  consider- 
faig  the  instructions  together,  the  jury  could 
not  fail  to  understand  that,  unless  convinced  by 
the  evidence  beyond  a  reasonable  doubt  of  the 
gmh  of  the  defendant,  they  could  not  convict 
Um  of  any  crime. 

1  Criminal  law  «s>996(2)— Permitting  oerreo- 
tien  ef  reooni  after  oertMcatlon  held  not  er> 
rer. 
It  was  not  error  for  the  trial  conrt  on  mor 
tion  of  the  district  attorney,  after  the  trial  was 
completed  and  the  record  on  appeal  was  certi- 
fied, to  permit  the  record  to  be  corrected  by 
■dding   averments    to   the    information,   which 
averments  had  been  a  part  of  the  information 
as  originally   filed,   but  had  been   stricken  on 
motion  of  the  people  and  by  consent  of  the 
defendant;    correction  being  made  to  show  a 
complete  history  of  the  trial. 

7.  Criminal  law  «=9l  165(1)— Correction  of  rec- 
ord witbont  prejndlce. 
If  it  was  error  for  the  trial  court  to  per- 
mit a  correction  of  the  record  after  Its  cer- 
tification on  appeal,  it  was  entirely  without 
prejudice  to  the  accused,  where  the  correction 
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was  made  only  to  show  a  complete  history  of 
the  trial  and  proceedings. 

8.  Criminal  law  «S369S(6)— Objection  to  read- 
ing statement  of  aecused  held  not  to  raise 
objection  to  certain  questions  and  answer* 
therein. 

Where  accused's  attorney,  when  the  court 
assented  to  the  reading  by  the  district  attor- 
ney of  a  statement  made  by  accused,  objected 
that:  "If  the  court  please,  we  object  to  this 
procedure.  The  witness  has  a  right  to  see  the 
entire  paper  before  counsel  reads  anytliing  from 
it  at  all.  Then  he  can  aslc  him  as  to  it"— was 
not  a  sufficient  objection  that  some  of  the 
questions  and  answers  contained  in  the  state- 
ment were  ((bjectionable. 

9.  Criminal  law  «s>693— Objection  to  reading 
of  statement  of  accused  held  not  opportune. 

Where  with  the  consent  of  the  court  pros- 
ecuting attorney  read  a  statement  made  by  ac- 
cused, and  then  aslced  the  defendant  if  it  was 
not  a  correct  copy  of  the  statements  made  by 
him,  an  objection  of  accused's  attorney,  "It  is 
incompetent,  irrelevant,  and  immaterial,  and  I 
assign  now  the  reading  of  the  document  as  mis- 
conduct on  the  part  of  the  district  attorney, 
and  I  aslc  the  conrt  to  strike  it  from  the  rec- 
ord tmd  to  request  this  jury  to  disregard  every 
question  and  answer  read  to  the  defendant," 
was  not  opportunely  presented. 

10.  Criminal  law  <»s>695(2),  696(4) —Objec- 
tions to  reading  of  etatement  ef  aoeueed 
should  specify  objectionable  matter  therein. 

An  objection  to  the  reading  of  a  statement 
of  the  accused  and  a  motion  to  strike  it  from 
the  record  should  specify  the  particular  por- 
tions of  the  statement  deemed  objectionable. 

(1.  Criminal  law  ^=9730(9)— Injury  of  remark 
of  district  attorney  obviated  by  instruction. 
Any  possible  injury  from  a  remark  of  the 
district  attorney,  "I  suppose  the  district  at- 
torney and  all  of  the  officers,  including  the  re- 
porter, are  all  crooks  and  only  the  defendant 
is  innocent,"  was  obviated  by  an  instruction  of 
the  court  for  the  jury  to  disregard  it. 

12.  Witnesses  ^=>329  —  Cross-examination  of 
defendant  as  to  detail*  of  his  visit  to  a  cer- 
tain place  held  proper  to  test  his  veracity. 

In  a  prosecution  for  an  assault  with  in- 
tent to  commit  robbery,  where  accused  on  di- 
rect examination  testified  that  be  came  to  the 
dty  for  the  purpose  of  buying  wine  for  a 
certain  third  par^,  it  was  entirely  proper  to 
test  his  veracity  for  the  diatrict  attorney  to  ask 
on  cross-examination  as  to  whether  he  was 
being  paid  by  such  third  person  for  buying  the 
wine. 

13.  Witne**ee  «s>337(5)— Proper  to  a*k  ac- 
cused If  ever  convicted  of  felony. 

Under  Code  dr.  Proc.  {  2051,  it  was  not 
improper  to  ask  defendant  on  cross-examina- 
tion if  he  had  been  convicted  of  a  felony. 

14.  Robbery  «=>24(6)— Evidence  held  to  war- 
rant convtotlon  of  assault  with  latent  to  com- 
mit robbery. 

'  E2vidence  held  sufficient  to  warrant  convic- 
tion of  an  assault  with  intent  to  commit  rob- 
bery. 


^ssFor  other  ease*  see  um*  topic  and  KBT-NOMBBR  In  all  Key-Numbered  Dlcaiti  and  Indexn 
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Appeal  from  Superior  Gonrt,  Napa  Coun- 
ty;  Percy  S.  King,  Judge. 

Orrllle  Johnson  was  convicted  of  assault 
with  Intent  to  commit  robbery,  and  appeals. 
Affirmed. 

W.  C.  Cayltt,  of  San  Francisco,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gtsa.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Oeo.,  for  the  People. 

BURNETT,  J.  The  defendant  was  con- 
victed of  assault  with  Intent  to  commit  rob- 
bery and  the  appeal  is  from  the  judgment 
and  the  order  denying  his  motion  for  a  new 
trial. 

The  first  point  made  is  that  the  informa- 
tion states  no  offense  against  the  defendant, 
or  at  least  na  offense  of  which  the  superior 
court  has  jurisdiction.  The  particular  crit- 
icism is  that  there  is  no  allegation  of  the  in- 
tent with  which  the  "assault"  was  made. 
The  charging  part  of  the  information,  as 
certified  by  the  clerk,  is  as  follows : 

"That  said  Orville  Johnson  on  the  16th  day 
of  AprU,  A.  D.  1821,  at  the  said  county  of 
Napa,  and  before  the  filing  of  this  information, 
did  willfully,  unlawfully,  and  feloniously,  vio- 
lently, and  forcibly  make  an  assault  upon  the 
p«nion  of  one  H.  R.  HUl,  with  the  felonious 
then  and  thereby  to  steal,  take,  and  carry  away 
from  the  person,  possession,  and  immediate 
presence  of  said  H.  R.  Hill  the  goods  and  per- 
sonal property  of  the  said  H.  R.  Hill,  and  to 
accomplish  the  said  stealing,  taking,  and  carry- 
ing away  by  means  of  force  then  and  there  used 
upon  and  against  the  said  H.  R.  Hill  by  the 
said  defendant,  and  by  then  and  there  putting 
the  said  H.  R.  Hill  in  fear." 

[1]  The  omission  of  the  word  "intent" 
was  probably  an  Inadvertence  in  the  prepa- 
ration of  the  transcript,  as  in  the  reporter's 
transcript  certified  by  the  trial  judge  the 
word  appeara  But,  be  that  as  it  may,  it  is 
quite  apparent  that  If  the  intent  with  which 
the  assault  was  made  was  not  directly  ex- 
pressed it  was  clearly  implied  by  the  use  of 
the  terms  which  were  employed.  To  charge 
that  a  defendant  made  an  assault  to  steal, 
take,  and  carry  away  certain  goods  neces- 
sarily carries  the  implication  that  his  pur- 
pose or  intent  in  making  the  assault  was  to 
steal,  etc.  If  it  were  stated  that  A.  went  to 
Washington  to  see  the  President,  it  would 
not  be  open  to  dispute  that  his  purpose  in 
going  to  the  capital  was  to  see  Mr.  Harding. 

[2]  It  Is  also  suggested  that  the  Informa- 
tion was  defective  in  omitting  from  the  defi- 
nition of  robbery  the  element  "against  his 
will,"  as  contained  In  section  211  of  the 
Penal  Code.  The  terms  "force  and  fear," 
however,  entirely  cover  this  consideration. 
People  V.  Riley,  75  Cal.  98, 16  Pac.  644 ;  Peo- 
ple V.  Ah  Sing,  95  Cal.  654,  30  Pac.  796.     ■ 

[3]  Moreover,  after  trial,  wherein  the  evi- 
dence was  sufficient  to  establish  every  ele- 
ment of  the  offense  of  assault  with  intent  to 


commit  robbery,  and  wherein  the  hearing 
proceeded  as  though  the  allegations' of  the 
information  were  complete,  in  contempla- 
tion of  section  4>4  of  article  6  of  the  state 
Constitution,  the  cause  should  not  be  re- 
versed on  account  of  any  snch  alleged  de- 
fect. People  y.  Bonfantl,  40  Col.  App.  614. 
181  Pac.  80. 

[4,  S]  The  next  asserted  error  relates  to 
the  action  of  the  court  In  giving  this  Instruc- 
tion: 

"The  defendant  is  charged  with  assault  with 
intent  to  rob.  This  charge  includes  the  smaller 
offense  of  simple  assault,  and  he  may  be  found 
guilty  of  either  of  said  offenses." 

This  instruction  must  be  considered  in 
conifection  with  the  entire  charge,  and,  aa 
thus  viewed,  it  is  not  to  be  condemned.  The 
court  thereby  did  not  attempt  to  define  fully 
the  crime  with  which  the  defendant  was 
charged,  but  the  offense  was  characterized 
In  general  terms  to  indicate  that  it  embraced 
two  separate  offenses.  Standing  alone,  it 
possibly  might  be  subject  to  the  criticism 
that  it  invaded  the  province  of  the  jury  in 
suggesting  that  they  should  convict  the  de- 
fendant of  one  or  the  other  of  these  offenses, 
but  It  was  Immediately  followed  by  these 
plain  directions: 

"If  you  find  to  a  moral  certainty  and  beyond 
all  reasonable  doubt  that  the  defendant  com- 
mitted an  assault  on  H.  R.  Hill  with  the  intent 
of  robbing  said  Hill,  as  charged  in  the  informa- 
tion, yon  should  find  defendant  guilty  of  assault 
with  intent  to  rob. 

"If  you  entertain  a  reasonable  doubt  as  to 
the  defendant's  intent  in  the  matter,  but  find 
to  a  moral  certainty  and  beyond  all  reasonable 
doubt  that  he  assaulted  said  Hill,  as  charged  in 
the  information,  yon  should  find  defendant 
guilty  of  assault. 

"And  if  yon  entertain  a  reasonable  doubt  as 
to  whether  defendant  assaulted  said  Hill,  yon 
should  find  the  defendant  not  guilty." 

And  In  the  beginning  of  the  charge  the 
court  stated: 

"I  instruct  yon  that  fii  considering  this  case 
you  mnst  not  act  npon  any  outside  influences 
or  reports,  if  any  have  come  to  your  notice. 
If  the  defendant  is  guilty  such  guilt  must  be 
determined  by  you  from  the  evidence  which 
has  been  introduced  before  you  at  this  trial, 
and  upon  that  evidence  alone  you  must  be  guid- 
ed in  rendering  your  verdict." 

Again: 

"I  instruct  you  that  the  law  raises  no  pre- 
sumption whatever  against  the  defendant,  bat, 
on  the  contrary,  every  presumption  of  the 
law  is  in  favor  of  his  innocence;  and  in  order 
to  convict  him  of  the  crime  alleged  in  the  infor- 
mation, or  of  any  lesser  crime  which  may  be 
included  in  it,  every  material  fact  necessary  to 
constitute  such  crime  must  be  proved  beyond 
a  reasonable  doubt;  and,  if  you  entertain  any 
reasonable  doubt  upon  any  single  fact  or  ele- 
ment necessary  to  constitute  the  crime,  it  is 
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roar  daty  to  cire  the  defendant  the  benefit  ot 
SDCh  doubt  and  acquit  him." 

Considering  these  instroetlons  together, 
the  Jtiry  could  not  tall  to  understand  that, 
nnlesa  convinced  by  the  evidence  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant, they  could  not  convict  him  of  any  crime. 

[t,  7]  After  the  trial  was  completed  and 
the  record  on  appeal  was  certified  the  trial 
court  permitted,  on  motion  of  the  district 
attorney,  the  record  to  be  corrected  by  bar- 
ing  added  to  the  information  the  following 
averment: 

"That  the  defendant,  before  the  commissioo 
of  the  offense  charged  in  this  information,  was 
in  a  ceneral  conrt-martial  of  the  United  States 
army  convicted  of  a  felony." 

It  Is  not  questioned  that  this  was  a  part 
of  the  Information  as  filed  by  the  district 
attorney,  but,  when  the  cause  was  called  for 
trial,  on  motion  of  the  people  and  by  consent 
of  the  defendant  that  part  was  withdrawn, 
and  it  was  not  read  to  the  Jury.  If  the  rec- 
ord is  to  show  a  complete  history  of  the  trial 
and  proceedings  it  is  entirely  proper  for  it 
to  exhibit  the  information  as  it  was  filed. 
niat  a  iMrtlon  of  it  was  afterward  stricken 
out  or  withdrawn  is  no  reason  why  the  ac- 
tual condition  at  the  time  It  was  filed  with 
the  derk  may  not  be  shown.  Moreover,  if 
the  action  of  the  court  in  correcting  the  rec- 
ord was  irregular,  of  course  it  is  entirely 
without  prejudice  as  far  as  this  appeal  Is 
concerned.  It  has  no  effect  upon  the  Judg- 
moit  and  does  not  concern  at  all  the  merits 
of  the  verdict  of  conviction. 

[1-1 B]  Complaint  is  made  of  the  action  of 
tt>e  court  In  permitting  the  district  attorney 
to  read  what  puriwrted  to  be  a  statement  of 
appellant  made  to  the  officen  after  his  ar- 
rest. It  seems  that  on  direct  examination 
he  was  interrogated  about  the  statement, 
and  the  record  shows  the  following  oa  cross- 
examination  : 

"Q.  Was  the  reporter  preaent  in  the  sheriff's 
office  when  yon  made  your  statement  there! 
A.  Sir?  Q.  Was  the  reporter  present  in  the 
(berilTB  office  when  you  made  your  statement? 
A.  Statement  to  you?  Q.  Yes,  sir.  A.  Yes, 
sir.  Q.  The  reporter  was  taking  it  down  in 
shorthand?  A.  Yes,  air.  Q.  I  wtH  show  yon 
what  purports  to  be  a  transcript  made  by  the 
shorthand  reporter,  as  to  what  transpired  in 
the  sheriff's  office,  and  I  will  ask  you  if  that 
is  the  statement  you  made?  A.  No,  sir;  this 
is  not  a  correct  statement  of  what  I  done  in 
the  sheriff's  office.  Q.  Wait  a  minute,  let  me 
have  an  answer  'Yes'  or  'No'  to  the  question, 
if  yon  wilL 

"Mr.  Biggins:  I  am  going  to  read  to  him  the 
statement;  I  am  going  to  ask  him  now  the 
questions  and  answers  aa  I  have  them  here. 
I  might  take  a  abort  cut  and  take  thia  state- 
ment as  a  whole;  of  course,  I  am  going  to  ask 
him  separate  questions. 

"The  Court:    Oo  ahead  and  do  It 

"Mr.  Cavitt:  One  moment,  if  the  court  please, 
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we  object  to  this  procedure.  7%e  witnesa  has 
a  right  to  see  the  entire  paper  before  counsel 
reads  anything  from  it  at  all.  Then  be  can 
ask  him  as  to  it." 

The  court  permitted  the  district  attorney 
to  proceed  with  the  questions  and  answers. 
We  can  see  no  merit  In  appellant's  objection 
to  the  proceeding.  It  was  the  right  of  ap- 
pellant to  see  the  statement,  which  had  been 
reduced  to  writing,  before  he  was  questioned 
concerning  It  (section  2052,  Code  Civ.  Proc.), 
but  that  is  the  exact  course  which  was  pur- 
sued. The  district  attorney  showed  him  the 
statement,  and  we  must  presume  that  he  ex- 
amined it  sufficiently  to  satisfy  himself  as 
to  its  contents.  Nothing  appears  to  Indicate 
that  he  was  not  allowed  ample  time  to  do  so. 
It  Is  apparent  therefore  that  the  only  ob- 
jection made  by  appellant  to  this  line  of  ex- 
amination Is  entirely  untenable.  No  doubt 
some  of  the  questions  and  answers  contained 
In  said  statement  were  objectionable,  but  ap- 
pellant did  not  direct  specific  attention  to 
them,  and  it  Is  now  too  late  to  complain. 
After  reading  the  document  the  district  at- 
torney asked  this  question: 

"I  ask  you  now,  if  that  is  not  a  correct  copy 
of  the  statement  you  made  that  night  in  the 
presence  of  the  people  you  have  already  men- 
tioned?" 

To  which  counsel  for  appellant  responded: 

"Bon't  answer  that  question.  If  the  court 
please,  I  object  to  that  on  the  ground  it  is  in- 
competent, irrelevant,  and  immaterial,  and  I  as- 
sign now  the  reading  of  the  document  as  mis- 
conduct on  the  part  of  the  district  attorney, 
and  I  ask  the  court  to  strike  it  from  the  rec- 
ord and  to  request  this  jury  to  disregard  every 
question  and  answer  read  to  the  defendant." 

The  court  overruled  the  objection  and  de- 
nied the  motion.  The  ruling  was  correct 
If  there  was  any  merit  in  the  objection,  the 
matter  was  not  opportunely  presented  to  the 
court  Besides,  the  objection  and  motion 
were  addressed  to  the  statement  in  its  en- 
tirety rather  than  to  certain  particular  por- 
tions which  alone  might  be  deemed  objec- 
tionable. 

[11]  Fault  is  found  with  the  following  re- 
mark of  the  district  attorney  made  in  re- 
sponse to  a  provocative  statement  of  counsel 
for  appellant: 

"I  suppose  the  district  attorney  and  all  of 
the  officers,  including  the  reporter,  are  all 
crooks,  and  only  the  defendant  is  innocent" 

It  is  altogether  Improbable  that  such  state- 
ment would  have  any  effect  upon  the  ver- 
dict, but  any  possible  injury  was  obviated  by 
the  instruction  of  the  court  for  the  jury  to 
disregard  it 

[12,13]  The  district  attorney  on  cross-ex- 
amination of  the  defendant  asked  this  ques- 
tion :  "Were  you  to  be  paid  anything  by  Mr. 
Dozier  tor  buying  the  wine?"    On  the  direct 
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ezamlnatloB  he  had  testified  that  be  came 
from  Vallejo  to  Napa  for  the  purpose  of 
buying  wine  for  Mr.  Dozler,  and  It  was  en- 
tirely proper  to  test  his  veracity  for  the 
district  attorney  to  probe  the  surrounding 
drcumstances  of  that  asserted  engagement 
We  may  add  that  it  was  not  Improper  to  ask 
the  witness  if  he  had  been  convicted  of  a 
felony.    Section  2051,  Code  Civ.  Proc. 

[14]  We  think  there  Is  no  merit  in  the 
contention  that  the  evidence  did  not  warrant 
the  conviction.  The  argument  of  appellant 
is  apparently  grounded  upon  the  assumption 
that  the  Jury  should  have  accepted  his  state- 
ment of  the  affair,  and  that  it  was  little  less 
than  an  outrage  for  them  to  believe  the  pros- 
ecuting witness  and  other  witnesses  for  the 
people.  Giving  full  credit,  as  we  must,  to 
the  testimony  of  H.  R.  Hill,  we  cannot  es- 
cape the  condusion  that  appellant  was  Just- 
ly convicted.  The  former  was  walking  aft- 
er dark  in  a  certain  alley  in  the  city  of  Napa, 
and,  in  his  own  language: 

"I  felt  somebody  put  bis  band  on  my  shoulder, 
and  I  looked  around  on  tills  side  (illustrating), 
and  I  saw  something  come  around  this  way; 
somebody  put  something  in  my  face.  *  •  * 
It  was  the  defendant.  *  *  *  He  had  a  pistol, 
He  stuck  it  up  in  my  face,  and  told  me  not  to 
holler.  Then  he  grabbed  me,  and  we  went 
down,  and  as  we  were  going  down  he  kicked 
me  in  the  month.  •  •  •  He  kicked  me.  hard 
enough  that  he  pretty  near  come  getting  me, 
and  he  was  going  to  try  to  do  it  again,  and  I 
kept  him  from  doing  it" 

It  further  appears  that  the  wibiess  called 
for  help  whUe  struggling  with  the  defend- 
ant and  an  officer  and  others  came  and  ap- 
pellant was  taken  Into  custody. 

Other  circumstances  appear  in  the  record 
indicating  that  the  purpose  of  the  defendant 
was  to  rob  Mr.  Hill,  but  we  need  go  no  fur- 
ther. 

We  are  satisfied  that  no  reason  has  been 
shown  for  disturbing  the  verdict  and  the 
Judgment  and  order  are  affirmed. 

We  concur:  FINCH,  P.  J ;  HART,  J. 


(K7  Cal.  App.  t2a) 

TETER  V.  THOMPSON.     (CIV.  3709.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.     April  11,  1922.) 

I.  Sales  ®=>470(6)— Transfer  by  defendant  of 
possession  lawfully  acquired  before  claim  and 
delivery  Is  begun  dees  not  defeat  action. 
Where  the  property  for  which  an  action  of 
claim  and  delivery  was  begun  was  lawfully  ae> 
quired  by  defendant  under  a  conditional  con- 
tract of  sale  80  that  the  common-law  action 
would  have  been  detinue  and  not  replevin,  the 
fact  that  defendant  had  transferred  possession 
of  the  property  to  another  before  the  action 


was  begun  does  not  bar  plaintiff's  right  to  main- 
tain the  action  and  have  a  judgment  for  return 
of  tlie  property  or  its  value,  though  such  an  ac- 
tion could  not  be  maintained  if  the  original 
taking  were  tortious  and  the  property  was  not 
in  defendant's  possession  when  tiie  action  was 
begun. 

2.  Sales  ^=»479 (4) —Demand  for  posseasloa 
and  action  to  recover  is  sufllclent  notion  of 
•ieotion  to  rescind  oondltlonai  sale. 
Where  a  conditional  sale  contract  author- 
ised the  seller  to  retake  possession  of  the  prop- 
erty upon  the  exercise  of  his  right  to  dedare 
the  agreement  null  and  void,  it  was  not  neces- 
sary for  plaintiff  to  make  a  declaration  of  in- 
tention in  the  language  of  the  contract  but  liis 
demand  of  possession  of  the  property  after  de- 
fault in  making  a  payment  thereon  and  his  in- 
stitution of  an  action  to  recover  the  property 
was  a  suffident  manifestation  of  his  election 
to  resdnd. 

Appeal  from  Superior  C!ourt  Los  Angeles 
County;   Lewis  R.  Works,  Judge. 

Action  by  F.  M.  Teter,  doing  business  un- 
der the  fictitious  name  of  Teter  Motor  Car 
Company,  against  L.  R.  Thompscm,  for  claim 
and  delivery  of  personal  property.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed. 

C.  £].  McDowell,  of  Los  Angeles,  for  aroel- 
lant 

James  W.  Miller  and  John  E.  Carson,  both 
of  Los  Angeles,  for  respondent 

CONREY,  P.  J.  Action  to  recover  possea- 
sion  of  personal  iHroperty,  or  the  reasonable 
value  thereof  In  case  delivery  of  the  prop- 
erty cannot  be  had,  together  with  damages 
for  the  unlawful  detention  of  the  property. 
The  plalntlfr  appeals  from  the  Judgment  en- 
tered In  favor  of  defendant. 

On  the  8th  day  of  June,  1918,  pursuant  to 
the  terms  of  a  contract  of  conditional  sale, 
plaintiff  delivered  to  the  defendant  a  certain 
truck  described  in  the  contract  The  pur- 
chaser paid  $500,  and  agreed  to  pay  the  fur- 
ther sum  of  $200  on  the  5th  day  of  July. 
1918.  By  the  terms  of  the  contract,  the  pur- 
chaser agreed: 

"That  if  he  fails  to  make  any  of  the  above 
payments  when  due,  or  within  ten  days  there- 
after, or  violates  any  of  the  terms  of  this  con- 
tract, then  the  seller  at  his  option  and  without 
notice  may  elect  to  dedare  the  whole  purchase 
price  due  and  payable,  or  the  seller  may  declare 
this  agreement  null  and  void,  and  in  that  event 
the  seller  may  take  possession  of  said  auto- 
mobile, and  the  purchaser  agrees  to  forfeit  all 
payments  made  thereon  and  also  forfeit  all 
right  and  interest  in  said  automobile,  time  be- 
ing of  the  essence  of  this  agreement  •  •  • 
The  second  party  acquires  no  interest  in  or 
titif  to  said  property  until  all  payments  as 
agreed  shall  be  made;  when  the  first  party 
agrees  to  execute  to  the  second  party  a  bill  of 
sale  to  said  property.  •  •  •  Time  is  ex- 
pressly made  of  the  e.ssence  of  this  contract.* 
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[1]  Nothing  was  paid  by  the  purchaser  on 
account  of  this  contract  after  the  Initial  pay- 
ment. In  August,  1919,  plaintiff  made  de- 
mand on  the  defendant  for  possession  of  the 
truck,  but  the  defendant  refused  to  comply 
with  that  demand.  The  fact  was  that  prior 
to  that  time  the  defendant  had  sold  and  de- 
livered thel  tru<^  to  a  third  party;  since 
which  time  it  never  has  been  in  possession  of 
or  under  control  of  the  defendant  By  rea- 
Boa  of  these  proved  facts  it  was  found  by 
the  court  (contrary  to  the  allegations  of  the 
complaint)  that  the  defendant  did  not  have 
possession  of  the  truck  either  at  the  time  of 
commencement  of  this  action  or  thereafter. 
Counsel  for  apipellant  and  counsel  for  respoud- 
eit  seem  to  agree  that  the  Judgment  in  favor 
of  defendant  rests  upon  the  proposition  that 
the  plaintiff  cannot  maintain  this  action  be- 
cause the  ipersonal  property  sought  to  be  re- 
covered was  not  In  defendant's  possession  at 
the  time  of  commencement  ot  the  action. 
Tills  presents  the  question  upon  which  the 
ai^teal  may  be  determined. 

The  principal  decisions  relied  upon  by  re- 
spondent are  Richards  v.  Morey,  133  Cal. 
437,  66  Pac.  886,  and  Bldotto  v.  Clement,  94 
Cal.  105,  29  Pac.  414.  In  Richards  v.  Morey, 
the  court  said: 

"Tliis  is  an  action  to  recover  possession  of 
personal  property  which,  it  is  alleged,  the  de- 
fendant took  against  the  will  of  the  plaintiffs, 
and  now  detains  from  their  possession.  But 
the  finding  shows  that  the  property  sought  to 
be  recovered  was  not  in  the  possession  of  the 
defendant  when  the  action  was  commenced,  nor 
within  his  power  to  deliver,  and  therefore  said 
finding  would  not  have  sustained  a  judgment  in 
favor  of  the  plaintiffs  for  the  delivery  of  the 
buildings,  or  for  the  value  of  them  in  case  a 
delivery  could  not  be  had." 

Ridotto  V.  (dement  was  an  action  to  re- 
cover possession  of  personal  property  belong- 
ing to  th^  plaintiff,  which  had  been  seized  by 
the  defendant  as  constable  acting  under  a 
writ  of  attachment  against  one  Smith.  At 
the  time  of  commencement  of  tliis  possessory 
action  against  the  constable  the  goods  had 
passed  out  of  his  possession.  The  court  held 
that  the  action  was  one  brought  to  obtain 
the  benefit  of  a  statutory  remedy,  the  action 
being  designated  by  the  court  as  "an  action 
of  claim  and  delivery."  The  court  held  that 
neither  "the  action  of  replevin  in  the  deti- 
net,"  nor  "the  action  of  claim  end  delivery," 
can  be  supported  against  a  defendant  not  in 
possession  at  the  time  of  commencement  of 
the  action. 

It  should  be  noted  that  in  the  cases  men- 
tioned above  the  cause  of  action  had  its  ori- 
gin in  a  wrongful  taking,  or  tortious  seiz- 
ure of  property  by  the  defendant.  In  Faulk- 
ner T.  First  Nat.  Bank,  130  Cat.  258,  62  Pac. 
463,  It  was  held  that  where  the  defendant 
(Stained  possession  lawfully  under  a  con- 
tract of  bailment,  but  detained  the  property 
unlawfully,  an  action  may  be  maintained  to 


recover  possession  of  the  property  or  Its  val- 
ue from  the  bailee,  even  though  prior  to  the 
commencement  of  the  action  the  bailee  has 
wrongfully  transferred  the  property  to  other 
persons.  The  court  said  that  this  was  Just 
the  kind  of  wrong  for  which  at  common  law 
the  action  of  detinue  was  especially  appro- 
priate; and  that  it  was  no  defense  to  an  ac- 
tion of  detinue  to  plead  that  the  defendant 
before  the  commencement  of  the  action  had 
wrongfully  disposed  of  the  property  and 
therefore  was  not  In  possession  of  it  After 
citing  sundry  authorities,  the  court  said: 

"The  principles  declared  in  the  foregoing  au- 
thorities are  eminently  just,  and  are  founded  on 
the  maxim  that  no  one  can  take  advantage  of 
his  own  wrong;  and  they  are  as  applicable  now 
to  an  action  based  on  a  contract  of  bailment  as 
they  were  to  such  an  action  when  it  had  to  be 
brought  under  the  special  form  of  detinue. 
The  usual  Judgment  in  such  action  is  in  the 
alternative — that  is,  that  the  plaintiff  recover 
possession  of  the  property,  or  its  value  in  case 
delivery  cannot  be  had;  but  where  it  appears 
that  the  property  cannot  be  delivered  the  de- 
fendant is  in  no  way  prejudiced  by  a  judgment 
for  the  value  only;  and  the  fact  that  the  judg- 
ment is  not  in  the  alternative  is  no  ground  for 
reversaL" 

The  court  also  sustained  the  plaintiff's 
right  of  action  in  that  case  for  another  rea- 
son: 

"There  is  another  feature  of  the  ease,  how- 
ever, which  disposes  of  this  technical  point 
adversely  to  appellant.  The  averments  in  the 
complaint  of  the  demand  by  respondent  of  the 
appellant  that  It  deliver  to  her  the  property, 
and  appellant's  refusal  to  do  so,  are  sufficient 
averments  of  conversion;  and  the  action  may 
therefore  he  considered  in  the  nature  of  trover, 
and  thus  considered  there  can  be  no  objection 
to  the  form  of  the  judgment" 

The  judgment  was  for  recovery  of  the  val- 
ue of  the  property  wrongfully  detained. 

In  New  Uverpool,  etc.,  Co.  v.  Western,  etc., 
Co.,  151  Cal.  479,  91  Pac.  152,  it  appeared 
that  the  defendant  was  In  possession  of  a 
quantity  of  salt  as  bailee ;  that  prior  to  the 
commencement  of  the  action  the  plaldtlff 
had  become  entitled  to  possession  upon  de- 
mand. Demand  was  made  by  plaintiff  and 
delivery  of  possession  was  refused  by  de.faid- 
ant.  The  acUmi  was  brought  to  recover  pos- 
session of  the  property,  or  its  value  if  pos- 
session could  not  be  obtained.  Following 
the  decision  In  Faulkner  v.  Bank,  supra,  the 
court  held  that  the  fact  that  a  defendant 
had  before  the  demand  or  before  the  action 
was  begun  parted  with  the  possession  of  the 
salt  was  no  defense,  and  approved  the  dec- 
laration that  such  an  action  is  of  the  char- 
acter formerly  known  as  an  action  in  deti- 
nue, and  that  the  rights  of  the  parties  are 
to  be  determined  by  the  principles  of  the 
common  law  applicable  to  that  form  of  ac- 
tion. We  are  of  the  opinion  that  the  fact 
that  defendant  had  transferred  the  truck  to 
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•  third  person,  and  did  not  have  it  In  pos- 
session at  the  time  of  commencement  of  this 
action,  does  not  deprive  the  plaintiff  Oif  the 
right  to  maintain  this  action 
[2]  Binding  III  states: 

"That  it  is  not  true  that  the  phiintiff  herein 
subsequent  to  the  ISth  day  of  July,  1918,  or 
at  any  other  time  or  at  all  declared  said  agree- 
ment null  and  void  or  nnll  or  Toid,  or  became 
at  such  time  entitled  to  the  possession  of  said 
automobile;  that  it  is  not  tme  that  at  ali  the 
times  since  this  plaintiff  Itas  been  and  now  is, 
or  has  been  or  now  is,  the  owner  and  entitled 
or  the  owner  or  entitled  to  the  possession  of 
said  automobile." 

Since  the  defendant  was  in  defbnlt  by  rea- 
son of  nonpayment  of  the  amount  due  from 
Mm  under  the  contract,  and  also  t^  reason 
of  his  transfer  of  the  property  c<Mitrary  to 
the  terms  of  the  contract,  the  plaintiff  be- 
came entitled  to  possession  of  the  property, 
upon  the  exercise  of  his  right  to  "declare  this 
agreement  null  and  rold."  Such  declaration 
need  not  haye  been  made  in  the  very  terms 
of  the  contract.  When  the  plaintiff  demand- 
ed possession  and  (npon  defendant's  refusal 
to  comply  with  that  demand)  commenced  this 
action  to  recover  the  property  or  Its  value, 
he  thereby  elected  to  put  an  end  to  the  con- 
tract and  waive  his  claim  for  the  unpaid 
balance  of  the  purchase  price  as  deSnltely  as 
if  he  had  used  the  formula,  "I  hereby  declare 
said  contract  nnll  and  void." 

The  Judgment  is  reversed. 

We  concur:  SHAW,  J.;  JAMISS,  I, 


(ST  Cal.  App.  281) 

MORRIS  et  al.  v.  SIERRA  &  SAN    FRAN- 
CISCO  POWER  CO.      (CIv.  2422.) 

(District  (jourt  of  Appeal.  Third  District,  Cal- 
ifornia. April  8,  1022.  Hearing  Denied  by 
Supreme  Court  June  5,  1922.) 

i.  EleotrloHy  «=»l»(2)— Complaint  for  burn- 
ing plaintiff's  building  held  sufficient,  though 
M>t  mentioning  Intervening  wire  through 
which  current  was  transmitted. 

In  an  action  against  an  electric  power  com- 
pany for  the  burning  of  plaintiff's  building,  a 
complaint  alleging  the  cause  of  the  damage  to 
be  the  negligent  construction  and  maintenance 
of  defendant's  high-tension  line  was  sufficient  to 
sustain  recovery  on  the  theory  that  the  pow- 
er from  the  high-tension  line  was  negligently 
permitted  to  enter  a  telephone  wire  strung  un- 
der the  high-tension  wire,  and  that  the  tele- 
phone wire  came  in  contact  with  plaintiff's  wire, 
causing  the  fire,  though  the  complaint  did  not 
mention  the  telephone  wire. 

2.  Pleading  <g=>428(3)  —  Failure  to  object  to 
evidence  held  to  ours  omission  of  Issue  from 
complaint. 
The  failure  of  defendant  to  object  at  th« 
trial  to  evidence  showing  how  the  accident  oc- 
curred is  sufficient  to  cure  the  deficiency  in  the 


allegations  in  the  complaint  as  to  the  manner 
in  which  it  occurred. 

3.  Telegraphs  and  telephones  9=>I4— Regul«« 
tion  by  State  Railroad  Commission  as  to  dis> 
tanoe  between  crossing  lines  held  valid. 

The  regulation  of  the  State  Railroad  Com- 
mission fixing  the  dearance  between  telegraph 
and  telephone  lines  at  crossings  with  similar 
lines  was  not  unreasonable  and  was  within  the 
power  of  the  Commission  granted  by  St  1911 
(Ex.  Sess.)  p.  18t  i  30,  which  was  authorized 
by  Const  art.  12,  SS  22,  23. 

4.  Eleotrioity  «=>I8(I)— Violation  by  plaintiff 
of  order  fixing  distance  between  orossing 
wires  Is  contributory  negligence  In  law. 

Where  plaintiff  maintained  a  telegraph  wire 
crossing  under  a  telephone  wire  of  a  power 
company  with  a  clearance  less  than  that  pre- 
scribed by  the  Railroad  Commission,  he  was 
contributorily  negligent  as  a  matter  of  law,  and 
cannot  recover  for  a  fire  started  by  a  high- 
tension  current  entering  his  wire  through  the 
telephone  wire  which  had  been  short-circuited 
with  the  high-tension  line. 

5.  Eleotrioity  <&=>I9(5)— Extension  of  time  for 
complying  with  requlreoients  of  Railroad 
Commission  held  not  to  disprove  prior  neg- 
llgenoe. 

In  an  action  against  a  power  company,  for 
a  fire  caused  by  Its  negligence,  proof  that  after 
the  fire  the  Railroad  Commission  extended  the 
time  within  which  the  defendant  should  recon- 
struct its  lines  to  comply  with  St  1911,  p. 
1037,  as  amended  by  St  1915,  p.  1068,  with- 
out proof  as  to  the  date  of  the  order  original- 
ly fixing  the  time  for  such  compliance,  does  not 
show  that  the  maintenance  of  the  company's 
lines  prior  to  the  time  of  the  fire  in  violation  of 
the  statutes  and  regulations  was  not  negligence 
as  a  matter  of  law. 

6.  Electricity  «=9l 6(1)— Extension  of  time  to 
reconstruct  power  lines  does  not  excuse  fail- 
ure to  maintain  proper  distance  between  tele- 
phone lines. 

An  extension  of  time  granted  to  a  power' 
company  within  which  to  reconstruct  its  power 
lines  to  comply  with  the  statutory  requirements 
does  not  excuse  the  maiotentince  by  the  power 
company  of  a  telephone  line  on  the  same  poles 
ns  its  power  line,  in  violation  of  regulations 
of  the  commission  prescribing  the  clearance  be- 
tween telephone  and  telegraph  lines  at  cross- 
ings. 

7.  Electricity  $=al6(7)r- Negligent  constmo- 
tlon  of  telephone  line  held  cause  of  damage. 

The  maintenance  by  a  power  company  of  a 
telephone  wire  on  its  power  poles  without  the 
clearance  required  by  the  Railroad  Commission 
at  a  crossing  above  a  telegraph  wire  of  plain- 
tiff was  the  proximate  cause  of  damage  to  plain- 
tiff resulting  from  a  high-tension  current  trans- 
mitted to  his  telegraph  wire  through  the  tele- 
phone wire,  regardless  of  the  cause  of  ^e 
short-circuiting  elsewhere  of  the  telephone  wire 
with  the  defendant's  high-tension  line. 

8.  Electricity  «=>I9(I3)— Negligence  of  both 
plaintiff  and  defendant  maintaining  llisaar 
orossing  of  lines  pr«xlmately  causes  Injury 
by  flre. 

Where  plaintiff's  telegraph  wire  and  defend- 
ant's   telephone    wire    were   maintained    at    a 
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crossins  without  the  dearaoce  required  by  the 
Railroad  Commission,  the  negligence  of  both 
idaiotiff  and  defendant  concurred  in  proximately 
caasing  the  damage  resulting  to  plaintiff  from 
contact  between  the  wires,  and  a  verdict  for 
plaintiff  cannot  be  sustained  as  a  finding  by  the 
jury  that  plaintiff's  negligence  was  not  the 
proximate  cause  of  the  injury. 

9.  ElMtriolty  «=>! 8(1)— Prior  eonstruotlon  of 
plaiatifTa  line  does  not  relieve  It  of  naBllganoe 
In  maintaining  Illegal  oonstruotlon  at  oro»»- 
Ing  of  othor  lines. 

The  fact  that  plaintiff's  telegraph  line  was 
constructed  before  defendant's  telephone  line 
which  crossed  it  does  not  relieve  plaintiff  from 
the  imputation  of  negligence  as  a  matter  of 
law  in  maintaining  his  telegraph  wire  at  the 
crossing  without  the  clearance  between  it  and 
the  telephone  wire  required  I9  the  Railroad 
Commiasion. 

10.  Electricity  «s>l8(l)  —  InterfarenM  with 
highway  does  not  oxoase  maintenanoe  of  Il- 
legal oroaslng  of  telegraph  over  teiephoae 
wire. 

The  fact  that  plaintiff's  telegraph  wire  coold 
not  be  lowered  at  the  point  where  defendant's 
telephone  line  crossed  above  it  without  inter- 
ference with  the  highway  does  not  excuse 
l>laintiff'8  maintenance  of  bis  line  with  insuffi- 
cient clearance  between  it  and  the  telephone 
line  overhead. 

11.  Eleetriefty  «=3l9(4)— Evidence  of  repairs 
after  accident  Is  Incompetent. 

In  an  action  against  a  power  company  for 
damage  caused  when  its  telephone  wire,  which 
had  become  short-circuited  with  its  power  line, 
came  in  contact  with  plaintifTs  telegraph  wire, 
evidence  as  to  repairs  and  improvements  made 
by  defendant  upon  its  wires  subsequent  to  the 
date  of  the  accident  was  incompetent 

12.  Trial  «=s>84(2)— Objeotlon  queetloo  called 
for  oplelon  does  not  raise  objection  It  was 
Incompetent  a*  sabsequent  repair  after  In- 
Jary  aoed  for. 

An  objection  that  qnestion's  asked  by  plain- 
tiff called  for  the  opinion  qt  the  witness  was 
insufficient  to  raise  the  question  of  the  com- 
petency of  the  evidence  called  for,  because  it 
related  to  repairs  and  improvementa  made  by 
defendant  since  the  accident 

13.  Trial  4=>0 1— Motion  to  strike  unavailable 
where  proper  objection  to  qoestlon  wa»  not 


Where  the  objection  was  insufficient  to 
raise  the  question  that  the  evidence  called  for 
was  incompetent  as  evidence  of  improvements 
after  the  accident  a  motion  to  strike  the  testi- 
mony on  that  ground  was  unavailable  to  defend- 
ant 

Appeal  from  Superior  Court,  Tuolumne 
County ;  George  W.  Nicol,  Judge. 

Action  by  Saul  Morris  and  another  against 
the  Sierra  &  San  Francisco  Power  Company. 
Judgment  for  plaintiffs,  and  defendant  ai>- 
peala.    Reversed. 

Chlckering  &  Gr^ory,  of  San  Francisco, 
for  appellant 


Goodfellow,  Eells,  Moore  &  Orrick,  of  San 
Francisco,  and  John  B.  Curtin,  of  Sonora, 
for  respondents. 

HART,  J.  This  Is  an  action  in  tort,  and 
the  appeal  Is  by  the  defendant  from  a  judg- 
ment entered  upon  the  verdict  of  a  jury  In 
favor  of  the  plaintifTB  for  the  sum  of  |8,- 
564.38,  as  compensatory  reimbursement  to 
the  plaintiff  Morris  for  damage  alleged  to 
have  been  sustained  by  him  through  tlie  al- 
leged negligent  act  of  the  defendant  in  caus- 
ing the  store  building  and  its  contents  of 
said  Morris  at  Chinese  Camp,  Tuolumne 
county,  to  be  destroyed  by  Are. 

The  general  facts  are:  It  appears  that  in 
the  year  1885  Morris  constructed,  and  down 
to  the  time  of  the  Are  causing  the  destruc- 
tion of  the  property  in  question  continuously 
maintained  and  operated,  a  telegraph  line, 
extending  from  his  store  at  Chinese  Camp 
to  the  city  of  Sonora,  via  the  town  of  James- 
town, In  Tuolumne  county,  the  latter  town 
being  situated  a  short  distance  only  from 
the  town  of  Chinese  Camp.  This  telegraph 
line  was  dedicated  to  the  public  service  and 
consisted  of  one  line  of  poles  and  a  single 
wire.  A  number  of  years  (some  of  the  wit- 
nesses approximate  the  number  at  about  15 
years)  after  said  telegraph  line  had  been  es- 
tablUdied  and  in  operation,  the  defendant 
power  company,  or  rather,  its  predecessor  In 
interest  and  grantor,  installed  in  Tuolumne 
county  an  electric  power  line  carrying  16,500 
volts  of  electricity.  This  high-power  line  ex- 
tended from  what  is  known  as  Phoenix  dam, 
"down  past  Jamestown,  passing  through  the 
outskirts"  of  the  last-named  place  «nd  on 
to  the  Rawhide  mine,  in  said  county.  The 
power  line  crossed  the  state  highway  at 
Jamestown,  or  on  the  outskirts  thereof,  and 
for  a  distance  of  several  hundred  feet  passed 
through  or  over  the  bottom  of  a  ravine  to  a 
]?oInt  very  near,  to  a  small  body  of  water 
known  as  "Leland'a  fishpond."  Said  line, 
between  the  highway  and  said  pond,  was  sup- 
ported by  three  poles,  the  distance  between 
which  was  from  125  to  150  feet.  The  high- 
power  wires  were  on  cross-arms  located  at 
the  tops  of  the  poles,  and  thereunder  there 
had  been  placed  smaller  cross-arms,  carrying 
two  wires  (one  at  each  end  thereof  used  by 
appellant  as  a  telephone  system.  At  a  point 
between  the  highway  and  the  "fishpond,"  a!nd 
about  200  feet  distant  from  the  highway,  the 
Morris  telegraph  line,  which,  as  seen,  consist- 
ed of  but  one  wire,  crossed  or  passed  under- 
neath the  power  company's  wires;  and  at 
this  point  the  wire  of  the  Morris  line  was 
held  by  two  poles,  so  placed  that  one  was  at 
the  top  of  each  side  of  the  ravine  at  about 
the  same  elevation,  and  the  span  of  said  line 
where  it  crossed  underneath  the  power  line 
was  between  250  and  300  feet,  being  much 
longer  than  the  span  of  the  power  company 
lines  kt  that  point 
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On  the  morning  of  July  12,  1918,  tbe  gen- 
eral mercbandlse  store  of  tbe  plaintiff  Morris 
at  Chinese  Camp  caught  flre,  whi(A  partially 
destroyed  the  building  and  completely  de- 
stroyed tbe  stock  of  merchandise  and  fix- 
tores  contained  lo  said  building.  Morris 
carried  insurance  on  tbe  building  and  stock 
of  goods  with  his  coplalntlff,  three  different 
policies,  aggregating  the  sum  of  ^,200,  hav- 
ing been  at  some  time  previously  to  the  flre 
so  Issued  to  the  said  Morris.  At  this  point 
It  may  be  stated  that  the  plalntlfT  Fireman's 
Fund  Insurance  Company,  upon  adjusting  the 
loss,  paid  to  Morris  the  total  amount  called 
for  by  the  three  several  policies  referred  to, 
and  that  said  company  is  in  the  case  here 
claiming  subrogation  to  such  proportion  of 
any  rights  established  herein  by  the  plaintitr 
Morris  as  is  represented  by  the  amount  paid 
by  it  to  Morris  under  said  policies  of  insur- 
ance. 

Tbe  building  in  which  Morris  carried  on 
the  merchandise  business  and  which  was  In 
part  destroyed  by  the  fire  in  question  was 
made  of  brick,  with  Iron  doors,  and  of  tbe 
dimensions  of  25  feet  in  width  by  50  feet  In 
length.  The  walls  of  the  building  were  18 
Inches  In  thickness.  The  height  of  the  build- 
ing was  12  feet,  with  a  4-foot  flre  wall.  The 
roof  was  made  of  dirt  and  bricks  with  a  tin 
covering,  and  the  windows  and  the  doors 
had  iron  shutters.  Early  in  the  evening  pre- 
ceding the  morning  of  the  flre  Morris  person- 
ally closed  the  store  by  locking  the  doors. 
On  the  morning  of  the  flre,  while  he  was  still 
In  bed,  his  attention  In  some  manner  was 
called  to  the  fact  that  a  fire  had  broken  out 
in  his  Store,  and  he  Immediately  arose  and 
hastened  thereto.  He  found  the  doors  and 
windows  closed  and  locked  as  he  had  left 
them  the  previous  evening.  He  looked 
through  a  hole  in  one  of  the  walls  of  the 
building  through  which  letters  and  other 
mail  were  deposited  in  the  store  and  discov- 
ered that  the  flre  was  in  the  north  end  of  the 
bnlldlng,  in  close  proximity  to  the  point 
where  the  telegraph  Instrument  was  located. 
There  was  considerable  smoke  in  the  build- 
ing, and  it  was  apparent  that  the  flre  bad 
already  obtained  considerable  headway.  He, 
with  others,  attempted  to  arrest  the  prog- 
ress of  the  fire,  but  to  no  purpose. 

After  the  building  and  contents  had  been 
destroyed,  Morris,  believing  that  the  flre  had 
been  caused  by  the  emission  of  electric 
sparks  from  his  telegraph  instrument  and 
that  this  was  In  lum  caused  by  the  sur- 
charge of  his  wire  with  an  unusual  voltage 
of  electricity  by  reason  of  its  contact  with 
some  high-power  wire,  proceeded,  with  oth- 
ers, to  make  an  inspection  of  his  line.  They 
reached  the  ix>int  where  the  lines  of  the  de- 
fendant and  his  line  crossed  each  other  as 
above  described,  and  there  he  found  that  one 
of  the  telephone  lines  of  the  defendant  had 
been  broken,  the  end  of  said  line  falling  to 
tbe  ground  and  setting  the  dry  weeds  there- 


abouts on  flre,  burning  a  qtace  of  about  30 
or  40  feet  His  own  line  had  been  loosoied 
from  its  Insulation  and  droKied  against  a 
Cottonwood  tree  and  there  grounded.  The 
theory  Is  that  the  telephone  line  of  the  de- 
fendant had,  through  some  cause,  come  in 
contact  with  its  high-iwwer  line,  became  over- 
charged with  electrical  energy,  and  was 
thereby  caused  to  sever  and  fall  on  the  line- 
of  the  plaintiff  Morris  and  so  diarge  It  with 
an  unusual  voltage,  sufficient  to  cause  the 
trouble  at  bis  store  which  resulted  In  tbe 
flre. 

[1]  The  flrst  point  urged  by  tbe  defendant 
is  that  the  verdict  cannot  be  supported  by 
any  of  the  alleged  negligent  acts  set  forth  In 
the  complaint  This  point  grows  out  of  tbe 
proposition  that  the  complaint  nowhere  men- 
tions the  td^hone  line,  and  alleges  that  the 
cause  of  the  fire  was  through  tbe  negligent 
construction  and  maintenance  of  the  defend- 
ant's high-power  wire,  by  reason  whereof 
dectriclty  of  high  and  dangerous  voltage  es- 
caped from  the  said  line  and  Into  the  tele- 
graph line,  thereby  causing  the  fire,  etc. 

[2]  We  think  the  complaint  sufficiently  al- 
leges negllgeace  against  the  def^dant  to 
meet  the  test  of  a  general  demurrer  and  even 
the  demurrer  upon  the  special  grounds  urged 
against  it  by  the  defendant  At  any  rate, 
there  was  no  objection  at  the  trial  to  evi- 
dence showing  how  the  accident  occurred,  and 
this  Is  Itself  sufficient  to  cure  the  deficienc.N' 
of  the  complaint  even  If  It  be  conceded  that 
there  was  any  such  deficiency  in  the  particu- 
lar referred  to.  Boyle  v.  Coast  Improve- 
ment Co..  27  Cal,  App.  714,  720,  151  P&c.  25 ; 
Slaughter,  Adm'x,  etc.,  v.  Goldberg,  Bowen 
&  Co.  et  al.,  26  CaL  App.  818,  147  Pac.  90 ; 
Ruth  V.  Krone,  10  CaL  App.  770,  779, 103  Pac. 
960. 

There  is  no  controversy  between  the  par- 
ties as  to  how  the  flre  was  caused.  Counsel 
for  the  defendant  both  In  their  briefs  and 
in  their  oral  argument  before  this  court 
expressly  admitted  that  the  fire  in  the  Mor- 
ris store  was  due  to  the  fact  that  the  indi- 
rect contact  of  the  high-power  wire  of  tbe 
defendant  with  the  wire  of  the  Morris  tele- 
graph line  overcharged  the  latter  wire  with 
such  a  high  voltage  of  electricity  as  to  pro- 
duce the  disastrous  result  of  which  ccHnplalnt 
is  here  made.  In  the  oral  argument  by  the 
attorney  for  tbe  defendant  It  was  stated: 

"The  fire  occurred  in  this  manner:  About 
three  or  four  miles  distant  from  the  point  of 
this  crossing  at  a  place  known  as  Sullivan's 
creek  a  crane  flew  into  the  high-power  wires 
of  tbe  Sierra  &  San  Francisco  Power  Compa- 
ny. That  caused  a  short  circuit  in  the  high- 
power  system,  allowing  the  wires  to  drop,  or 
at  least  one,  which  brought  the  high-power 
wire  Into  contact  with  tbe  telephone  wires. 
By  means  of  the  telephone  wires  tbe  electricity 
was  conducted  to  the  particular  crossing  where 
the  telephone  wires  of  the  Sierra  &  San  Fran- 
cisco Power  Company  and  the  Morris  telegraph 
line  came  in  contact,  burning  off  tbe  telephon* 
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wires  of  the  Sierra  & 
Company,  due  to  the  short  drcnit,  and  thereby 
shunting  the  electridty  over  the  Morris  line 
into  the  store  at  Chinese  Camp." 

Bnt,  w^hOe  the  defendant,  fhrongb  its 
counsel,  makes  this  admission,  and,  indeed, 
has  not  denied  that  the  fire  was  caused  in 
the  manner  indicated  by  the  foregoing  state- 
ment, nevertheless  contends  that  the  plain- 
tiff Morris  was  guilty  of  negligence  which 
directly  contribnted  to  the  commission  of 
the  alleged  wrong  for  which  he  here  seeks 
redress.  In  support  of  this  position  the  ap- 
pellant calls  attention  to  the  fact  that  the 
evidence  disclosed  that  both  the  poles  sup- 
porting the  telegraph  line  over  the  ravine 
and  at  the  point  where  the  lines  of  the  de- 
fendant crossed  the  former  line  were  in  an 
oblique  position  in  the  gronnd,  and  slanting 
in  an  opposite  direction  from  each  other. 
As  to  this,  the  theory  of  the  appellant  was 
and  is  that  the  poles  had  been  driven  or 
moved  from  a  vertical  position  in  which 
they  were  orglnally  erected  to  the  slanting 
position  by  some  external  canse,  aa  by  a 
heavy  wind  or  contact  of  some  heavy  ob- 
ject therewith,  and  that  the  effect  of  the  fall- 
ing over  of  the  poles  was  to  take  up  the  slack 
ol  the  telegraph  line  and  raise  it  nearer  to 
or  within  a  very  short  distance  of  the  tele- 
phone line.  It  is  claimed  that  this  theory  is 
sustained  by  evidence  which  tended  to  show 
that  at  the  time  that  the  telephone  wire  of 
the  defendant  had  been  repaired  and  thus 
Idaced  In  its  original  condition  immediately 
utter  the  fire  occurred  the  space  between  the 
said  wire  and  the  telegraph  wire  of  the  plain- 
tiff Morris  was  approximately  an  inch  only. 
It  is  hence  argued  that,  the  tdephone  wire 
beini;  restored  to  exactly  the  same  condi- 
tion In  which  it  had  always  been  maintained 
down  to  and  at  the  time  of  the  contact  which 
produced  the  trouble,' and  the  evidence  fall- 
ing to  show  that  the  t^egraph  wire  was  in 
any  other  condition  tb&n  that  in  which  it 
was  at  the  time  the  telephone  wire  was  re- 
paired and  restored  to  its  original  condition, 
the  conclusion  is  irresistible  that  at  some 
time  prior  to  the  fire  the  slanting  of  the 
poles  upm  which  the  telegraph  wire  was 
Strang  had  caused  the  slack  In  said  wire  to 
be  taken  up  or  the  wire  Itself  to  be  stretched 
so  as  to  become  tense,  ther^y  bringing  said 
wire  within  the  distance  of  aa  Inch  from 
tte  telephone  wire.  There  was,  however,  evi- 
d«ice  to  the  tfect  that  the  telegraph  poles 
at  the  time  of  the  Inspection  Immediately  fol- 
lowing the  fire  were  In  a  solid  position  in  the 
ground,  as  though  they  were  in  the  same  con- 
dition as  when  orlglnaUy  placed  there,  and 
therefore,  if  the  fact  of  the  slanting  position 
of  the  poles  was  to  be  regarded  as  significant 
In  the  determination  of  the  question  whether 
the  plaintiff  Morris  was  by  reason  thereof 
gnllty  of  contributory  negligence  in  the  main- 
tenance of  his  line,  we  would  perhaps  be  re- 
quired to  say  that  the  Jury  ImiAiedly  found. 


and  were  Justified  tn  so  doing,  tibat  the  poles 
were  erected  in  slanting  positions  in  the  first 
instance,  and  that  the  condition  as  to  said 
wire  at  the  time  of  the  collision  between  the 
two  wires  which  caused  the  damage  was  no 
different  from  what  it  had  always  been. 

As  to  the  contact  between  the  wires,  the 
theory  of  the  defendant  is,  as  we  have  seen, 
tiiat  a  crane,  while  in  flight,  at  a  point  some 
three  or  four  mUes  distant  from  wh^e  the 
wires  in  question  crossed,  attempted  to  pass 
between  the  telephone  knd  the  high-power 
wires,  collided  therewith,  and  so  at  the  same 
time  came  in  contact  with  both,  and  that 
thus  the  voltage  from  the  power  line  was 
conducted  Into  the  telephone  wire,  causing 
a  short  circuit  on  the  former  wire,  the  re- 
snlt  of  whldi  was  to  cause  the  telephone  vrli« 
to  fall  upon  and  overcharge  the  telegraph 
wire  of  plaintiff  and  so  produce  the  fire.  The 
testimony  of  two  of  the  witnesses  for  the 
plaintiffs  supports  this  theory,  and,  upon  the 
hypothesis  that  the  canse  of  the  contact  be- 
tween the  wires  Is  thus  accounted  for,  coun- 
sel for  defendant  vigorously  maintain  that 
the  damage  resulted  from  a  cause  or  an  act 
bey<»id  the  control  of  human  agency;  that 
is  to  say,  that  the  damage  was  entirely  due 
to  an  act  of  God. 

The  plaintiffs  contend,  however^  that,  it 
having  been  sbovrn  that  the  fire  was  caused 
by  the  contact  between  the  telegraph  wire 
and  the  high-voltage  wire  through  the  tele- 
phone wire,  the  latter  two  wires  belonging 
to  the  defendant,  a  prima  facie  case  of  negli- 
gence was  thus  established  against  the  lat- 
ter, and  that  thus  a  sufficient  case  was  made 
to  entitle  them  to  a  recovery.  In  the  absence 
of  a  showing  by  the  defendant  that  It  was 
not  guilty  of  negligaice  in  the  malnt«iance 
of  its  wires  which  contributed  proximately 
to  the  damage  (res  ipsa  loquitur),  and  that 
the  verdict  is  conclusive  against  (lie  defoid- 
ant  upon  any  matter  of  defense  it  set  up  or 
attempted  to  sustain. 

But  we  may  wiilve  further  considera- 
tion of  all  the  above-stated  propositions,  since 
we  are  of  the  opinion  that  the  contention  of 
the  appellant  that  the  plaintiff  was  guilty  of 
negligence  as  a  matter  of  law  must  be  sus- 
tained. Indeed,  we  think  It  is  clear  that 
both  the  plaintiff  Morris  and  the  defendant, 
in  the  maintenance  of  their  said  wires  at 
the  point  Indicated,  were  equally  culpable 
and  likewise  guilty  of  negligence  as  a  matter 
of  law,  and  that  such  concurring  negligence 
constituted  the  efficient  or  proximate  cause 
of  the  fire  and  its  disastrous  results.  It  ap- 
pears that  there  were  at  the  time  of  the  com- 
mission of  the  damage  complained  of  herein 
and  had  been  for  a  long  time  prior  thereto 
authoritative  regulations  fixing  or  prescrilv 
ing  the  distance  which  should  exist  between 
crossing  wires  carrying  electricity,  and  which 
regulations  It  incontrovertibly  appears  from 
the  evidence — indeed,  it  is  admitted— were 
violated  by  both  said  plaintiff  and  the  d»- 
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fendant  In  the  maintenance  of  their  respec- 
tive wires  at  the  point  where  the  same  cross- 
ed and  where  the  direct  cause  of  the  destruc- 
tion of  the  Morris  building  by  Are  occurred. 
[S]  On  the  14th  of  December,  1912,  the 
State  Railroad  Conunlsslon,  In  the  exercise 
of  the  powers  conferred  upon  It  by  several 
acts  of  the  Legislature,  adopted  what  said 
body  designated  as  Its  "general  order  No. 
26,"  entitled,  "Regulations  governing  clear- 
ances and  construction  at  crossings  of  rail- 
roads, street  railroads,  telegraph,  telephone, 
signal,  trolley  and  power  Unes,  with  each 
other  and  with  streets  and  public  highways ; 
also  other  overhead  and  side  clearances  of 
railroads,  street  railroads  and  wire  lines." 
Section  3  of  said  order  Is  nnder  the  subhead 
"Telegraph,  Telephone  and  signal  lines,"  and 
provides,  among  other  things,  that — 

"Telegraph,  telephone  and  signal  lines,  at 
crossings  with  other  telegraph,  telephone  or 
signal  lines,  shall  have  a  minimum  clearance, 
above  or  below  such  luies,  of  2  feet,  unless 
snitably  supported  to  prevent  contact." 

We  iffesume  it  will  not  be  qnestloned  that 
the  Legislature,  In  the  exercise  of  the  power 
conferred  upon  it  by  the  provisions  of  sec- 
tions 22  and  23  of  article  12  of  the  Constitu- 
tion, may.  rightfully  invest  the  Railroad  Com- 
mission with  plenary  power  to  regulate  the 
manner  in  whldi  railroad  corporations  and 
other  public  utilities  shall  maintain  and  con- 
duct their  business  and  the  essential  appli- 
ances thereof,  and  that  said  Commission  may 
prescribe  such  regulati<»is  with  respect  to 
the  carrying  on  of  such  utilities  as  may  be 
necessary  to  safeguard  and  protect  any  rights 
of  the  public  which  may  be  affected  thereby. 
And  it  will  not  be  doubted  that,  upon  the 
adoption  of  such  regulations  as  it  is  within 
the  legal  competenco  of  the  Railroad  Com- 
mission to  promulgate  with  respect  to  pub- 
lic utilities  and  the  maintenance  of  the  es- 
sential equipments  thereof,  such  regulations 
immediately  acquire  the  force  of  law.  In- 
deed, It  is  so  declared  by  the  Legislature  it- 
self in  section  30  of  an  act  of  the  extra  ses- 
sions of  the  Legislature  of  1911  (page  18),  en- 
titled, in  part: 

"An  act  to  provide  for  the  organization  of  the 
Railroad  Commission,  to  define  its  powers  and 
duties  and  the  rights,  remedies,  powers  and  du- 
ties of  public  utilities,"  etc. 

Said  section  reads: 

"Every  public  ntility  shall  obey  and  comply 
with  each  and  every  requirement  of  every  or- 
der, decision,  direction,  rule  or  regulation  made 
or  prescribed  by  the  commission  in  the  matters 
herein  specified,  or  any  other  matter  in  any 
way  relating  to  or  affecting  its  business  as  a' 
public  utility,  and  shall  do  everything  neces- 
sary or  proper  in  order  to  secure  compliance 
with  and  observance  of  every  such  order,  deci- 
sion, direction,  rule  or  regulation  by  all  of  its 
officora,  agents  and  employees." 


Nor  can  It  Justly  be  said  that  tihe  regula- 
tions contained  In  order  No.  26  with  respect 
to  telegraph,  telephone,  and  power  lines  and 
the  clearances  which  must  be  maintained  be- 
tween them  where  they  cross  each  other  are 
unreasonable  or  not  in  complete  harmony 
with  the  powers  with  respect  to  such  utilities 
with  which  the  Constitution  and  the  stat- 
utes passed  in  pursuance  thereof  have  invest- 
ed the  Railroad  Commission. 

[4]  Order  26  of  the  Railroad  Commission 
became  effective  January  1,  1913,  and  It  was 
served  upon  the  plaintiff  Morris,  according  to 
his  own  admission,  a  short  time  after  it  was 
adopted.  Morris  testified  that  continnously 
for  some  four  or  five  years  before  the  12tb 
day  of  July,  1918,  when  the  fire  occurred. 
there  was  a  distance  between  bis  wire  and  the 
telephone  wire  of  the  defendant  at  the  point 
where  the  two  wires  crossed  and  where  the 
contact  occurred  of  approximately  one  foot 
only.  It  is  true  that  Morris  stated  that  bis 
measnrem^it  of  the  space  between  th'*  two 
wires  was  not  actual,  but  was  based  upon  bis 
judgment  founded  on  his  observation  of  the 
wires  as  he  frequently  passed  along  tbe 
highway  near  which  the  two  wires  crossed : 
but  there  is  absolutely  no  othei  testimony 
in  the  record  contradicting  this  statement  or 
that  is  Inconsistent  with  it  It  is,  in  fact, 
the  only  testimony  received  whidi  tended  to 
show  the  distance  which  was  maintained  be- 
tween the  t^egraph  and  the  telephone  wires, 
and,  since  It  comes  from  the  plaintiff  him- 
self, it  must  be  accepted  as  the  established 
fact  in  the  case  that  the  two  wires  moi- 
tioned  were  maintained  contlnuoasly  for  sev- 
eral years  down  to  and  including  the  time 
at  which  the  fire  occurred  at  a  distance  only 
of  one  foot  apart.  Obviously  this  was  in  vio- 
lation of  order  26,  above  referred  to,  jwe- 
Bcrlblng  the  minimum  clearances  between 
telegraph  and  telephone  wlrea  where  the 
same  cross  each  other,  in  the  absence  of  tbe 
equipment  of  the  line  with  such  support  as 
would  prevent  contact  between  it  and  tbe 
other  wire.  That  neither  tlie  telegraph  nor 
the  telephone  wire  was  furnished  with  such 
support  is  indubitably  evidenced  by  the  fact 
that  a  contact  between  the  two  wires  actual- 
ly occurred. 

[6]  As  to  the  defendant,  it  is  contended  by 
its  counsel  that  the  corporation  cannot  be 
held  to  have  been  negligent  as  a  matter  of 
law,  in  that  it  violated  the  provision  of  or- 
der No.  26  of  the  Railroad  Commission  with 
respeict  to  the  clearances  between  ttiegraph 
and  telephone  lines,  for  this  reason:  That 
on  the  20th  day  of  November,  1918,  said  Com- 
mission adopted  and  Issued  an  order  eztf^nd- 
ing  the  time  allowed  by  a  previous  order 
within  which  the  defendant  should  recon- 
struct its  overhead  electric  Unes  so  as  to 
comply  with  the  requirements  of  chapter  499, 
Laws  of  1911  (Stats.  1911,  p.  1037),.  as  ammd- 
ed  by  chapter  600,  Laws  191S  (Stats.  1915, 
p.  1058).    There  are,  however,  several  an- 
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swera  to  this  contoition.  The  first  is  that 
it  does  not  appear  from  the  record  when  "de- 
cision 3701"  referred  to  In  the  order  purport- 
ing to  extoid  the  time  to  the  defendant  for 
the  pnrpose  stated  wBs  rendered  or  filed. 
It  will  be  observed  that  the  order  purporting 
to  extend  the  time  and  which  is  in  the  rec- 
ord before  us  was  issued  after  the  Are  oc- 
curred, and,  so  far  as  this  record  discloses, 
the  original  order  might  have  been  made  at 
some  time  subsequently  to  the  date  of  the 
flre.  to  wit,  July  12,  1918. 

[$]  But,  assuming  that  the  courts  may  take 
Judicial  notice  of  the  orders  or  decisions  of 
the  Railroad  Commission,  and  so  ascertain 
and  determine  when  decision  No.  3701  was 
rendered  by  said  Commission,  there  is  still 
another  reply  to  the  contention,  viz.:  That 
the  order  purporting  to  extend  the  time  with- 
in which  the  defendant  was  reqnired  to  re- 
constmct  its  electric  lines  has  reference  to 
subdivision  (c)  of  section  1  of  the  statute  of 
1915,  which  entirely  deals  with  high-power 
Un^,  and  not  with  telephone  and  telegraph 
lines.  It  f<^ows,  therefore,  that  even  if  the 
defendant  has,  by  virtue  of  the  order  of  ex- 
tension referred  to,  imtil  Jiuie  80, 1919,  with- 
in which  to  reconstruct  its  power  lines  in 
conformity  with  the  requirements  of  said 
order  and  the  statote  of  1915,  It  must,  never- 
thdess,  be  held  that  it  violated  the  regula- 
tion with  respect  to  the  clearance  which 
should  exist  between  telegraph  and  telephone 
lines  crossing  each  other  by  maintoining  its 
telephone  wire  a  distance  of  one  foot  only 
from  the  telegraph  wire  of  the  plaintiff  Mor- 
ris, and  that  it  was  therefore,  equally  with 
said  Morris,  guilty  of  negligence  as  a  matter 
of  law.  This  being  true,  it  also  follows  that 
it  was  the  concurring  negligence  of  Morris 
and  the  defendant  which  was  the  efilcient, 
proximate  cause  of  the  damage  complained 
ot  It  may  be  argued,  though,  that  since  the 
primary  cause  of  the  trouble  was  in  the  high- 
voltage  wire,  the  determination  of  whether 
the  defendant  was  negligent  as  a  matter  of 
law  must  rest  upon  the  determination  of  the 
question  of  fact  as  to  the  distance  betweoi 
the  high-power  wire  and  the  telegraph  wire, 
and  that,  so  determining  the  question  wheth- 
er the  defendant  was  or  was  not  negligent, 
we  are  required  to  fall  back  upon  the  order 
of  the  Railroad  Commission  extending  to 
the  def^idant  further  time  within  which  to 
reconstruct  or  readjust  its  power  line,  and 
that  the  conclusion  therefrom  must  be  that, 
although  the  power  line  was,  in  violation  of 
the  regulatlcms  above  mentioned,  within 
four  feet  of  the  telegraph  line,  the  defendant 
is  immune  from  the  imputation  of  n^Ugence 
as  a  matter  of  law  because  of  said  order. 

[7]  BHrst,  we  may  observe  in  this  connec- 
tion that,  if  the  order  purporting  to  give  the 
defendant  further  time  would  have  the  ef- 
fect, as  probably  it  would,  of  relieving  it 
of  the  imputation  of  negligence  as  a  matter 
of  law  because  of  maintaining  its  high-power 


wire  nearer  the  telegraph  wire  than  fs  al- 
lowed by  the  regulations  of  the  Railroad 
Commission,  we  would  not  be  prepared  to 
say  that  said  order,  notwithstanding  that  It 
was  not  specifically  granted  to  the  plaintiff 
Morris,  would  not  also  have  the  effect  of 
relieving  Morris  of  the  Imputation  of  negli- 
gence as  a  matter  of  law,  since  it  would  be  a 
very  anomalous,  If,  indeed,  not  an  unjust, 
rule  which  would  In  effect  declare  that  one 
of  the  parties  so  maintaining  wires  carrjing 
electricity  would,  because  violating  the  rule 
as  to  clearances  between  such  wires,  be  guilty 
of  negligence  as  a  matter  of  law  while  the 
other  would  not.  But  this  question  does  not 
arise  here.  The  proposition  is  this:  That 
the  defendant  maintained  its  telephone  wire, 
which,  as  we  have  seen,  does  not  come  within 
the  purview  of  the  order  of  extension,  near- 
er in  proximity  to  the  telegraph  line  of  Mor- 
ris than  is  permitted  by  the  regulations  of 
thd  Railroad  Commission  with  respect  to 
such  wires,  and  that  the  telephone  wire  of 
the  defendant  was  the  direct  instrumentality 
through  which  the  telegraph  wire  became 
surcharged  with  electricity,  thus  causing  the 
fire,  and  that  but  for  said  telephone  wire  so 
situated,  whatever  might  have  been  the  re- 
mote cause  of  the  flre— that  is,  the  cause  of 
the  contact  between  the  wires,  even  assum- 
ing that  the  cause  of  the  contact  was  cor- 
rectly explained  upon  the  theory  of  the  fly- 
ing crane — no  damage  would  probably  have 
occurred. 

[8]  The  contention  that  the  finding  at  the 
Jury  in  favor  of  the  plaintiffs  necessarily  in- 
volved an  implied  finding  that  it  was  the 
negligence  of  the  defendant  which  constitut- 
ed the  ^Sclent,  proximate  cause  of  the  dam- 
age, even  though  both  were  negligent  as  a 
matter  of  law,  and  that  such  finding  is  con- 
clusive upon  this  court,  is  in  effect  answered 
by  the  foregoing  views  and  the  conclusion 
following  therefrom.  Obviously,  if  both  were 
guilty  of  negligence  as  a  matter  of  law, 
such  negligence  being  concurrent,  the  one 
is  equally  culpable  with  the  other  as  to  any 
injury  which  might  proxlmat^y  result  there- 
from. In  other  words,  it  would  be  con- 
trary to  the  plainest  precepte  of  logic  to 
hold  that,  where  injury  follows  from  the 
maintenance  of  two  electric  wires  in  nearer 
proximity  to  each  other  than  the  law  pennitSy 
the  efficient,  proximate  cause  of  such  injury 
may  be  imputed  to  one  of  the  parties  alone 
while  the  other  is  to  be  held  free  from  blame. 
Tills  conclusion  follows  from  the  proposition 
that,  as  In  ordinary  cases,  where  two  parties 
own  Independent  electric  lines,  each  is  charg- 
ed with  the  duty  of  so  maintaining  his  line 
as  that  the  danger  to  the  public  of  Injury 
flowing  from  its  maintenance  will  be  reduced 
to  the  lowest  reasonable  minimum,  to,  where 
the  maintenance  of  such  wires  so  owned  is 
within  a  distance  prescribed  by  the  law,  it 
is  as  much  the  duty  of  the  one  to  see  U)at 
his  wire  Is  removed  and  maintained  b^yiuid 
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the  Interdicted  distance  from  the  other  wire 
as  it'  is  the  daty  of  the  other  to  do  so.  In 
other  words,  speaking  concretely,  the  duty 
was  no  less  npon  Morris  to  see  that  his  line 
was  not  within  the  inhibited  distance  from 
the  defendant's  telephone  wire  as  It  was  the 
duty  of  the  defendant  to  see  that  Its  tele- 
phone wire  was  not  within  such  distance  of 
the  telegraph  wire,  and,  as  above  suggested, 
if  tills  duty  was  overlooked  by  ^ther  or  both, 
necessarily  any  damage  which  may  directly 
result  from  the  contact  of  the  two  wires  be- 
cause of  the  fact  of  their  being  in  too  dose 
proximity  to  each  other  under  the  law  must 
be  held  to  be  proximately  caused  by  the  coa- 
current  negligence  of  the  owners  of  the  two 
wires.  Dow  v.  Sunset  Tel.  &  Tel.  CJo.,  157 
OaL  182,  106  Pac.  687;  Baectric  B.  Co.  v. 
Shelton,  89  Tenn.  423,  14  S.  W.  863,  24  Am. 
St  Rep.  614.  See,  also,  Harrington  v.  L.  A. 
By.  Co.,  140  Cal.  614,  74  Pac.  15,  63  L.  R.  A. 
238,  08  Am.  St.  Bep.  85;  Stein  ▼.  United 
Railroads,  159  Oal.  368,  113  Pac.  663;  Cook 
T.  Miller,  175  Oal.  497,  166  Paa  316.  If  a 
third  party  had  suffered  damage  as  the  di- 
rect result  of  the  contact  between  the  two 
wires,  maintained,  as  they  were,  at  a  dis- 
tance from  each  other  prohibited  by  law, 
no  one  would  be  found  to  say  that  the  proxi- 
mate cause  of  such  injury  was  not  the  con- 
current negligence  of  both  the  defendant  and 
the  plaintiff,  Morris.  In  other  words,  if  the 
Morris  wire  had  not  grounded  in  the  cotton- 
wood  tree,  but  had  sent  the  high  voltage  to 
the  place  in  Jamestown  or  the  place  in  the 
town  of  Sonora  where  the  telegraph  line  end- 
ed, equipped  with  the  usual  telegraph  in- 
struments, and  had  set  either  of  the  build- 
ings in  which  It  was  there  maintained  on 
fire,  destroying  the  building,  the  property  of 
another,  it  could  not  be  doubted  that  both 
the  defendant  and  Morris  would  be  Joint 
tort-feasors,  and  that  the  party  so  damaged 
could  maintain  an  action  against  them  Joint- 
ly for  the  injury  thus  inflicted. 

II]  The  fact  is  also  emphasized  by  the 
plaintiffs  that  tlie  telegraph  wire  was  the 
first  in  point  of  time  to  be  installed  where 
the  two  lines  crossed;  the  contention  in  ef- 
fect being  that  thus  the  negligence  of  the 
defendant  in  so  placing  Its  wires  in  danger- 
ous inroximity  to  the  telegraph  wire  constitut- 
ed the  proximate  cause  of  the  damage.  This 
pr<^>ositlon,  however,  is  not  only  answered 
'  by  the  above  considerations,  but  also  by  6be 
authorities,  among  which  may  be  noted  Dow 
T.  Sunset  TeL  &  T^  Co.,  supra.  In  tliat 
case,  which  involved  an  action  ag:ainat  two 
distinct  corporations  for  an'injury  occurring 
to  the  plaintiff  by  reason  of  a  contact  l>e- 
tween  the  respective  wires  of  said  corpora- 
tions, due  to  the  nearness  in  proximity  of 
said  wires,  the  point  here  suggested  'was 
made.    Replying  thereto,  the  court  said: 

"It  matters  cot  that  the  telephone  wire  was 
thef  last  placed,  and  that  this  company  there- 
fore became  in  the  first  Instance  directly  re- 


sponsible for  the  negligent  work.  With  knowl- 
edge upon  the  part  of  the  appellant  that  the 
wire  was  thus  dangerously  dose  and  liable  to 
sag,  the  contioued  maintenance  of  the  wires 
in  this  position  was  negligence  npon  the  part 
of  both  companies"— citing  a  large  number  of 
cases  from  foreign  Jurisdictions. 

[10]  In  this  case,  as  we  have  shown,  the 
plaintiff  Morris  had  actual  knowledge  of  the 
existence  of  the  regulations  as  to  the  dis- 
tance l)etween  telephone  and  telegraph  wires 
as  prescribed  by  the  Railroad  Oommisslon; 
and  it  may  be,  although  it  is  not  necessary 
so  to  decide  here,  that  he  was  bound  by  the 
regulations,  whether  he  had  actual  knowl- 
edge of  their  existence  or  not  As  above 
stated,  it  was  his  duty,  as  it  was  also  that 
of  the  defendant  to  exercise  such  vigilant 
Inspection  of  his  wire  as  would  enable  him 
to  keep  it  -the  I^al  distance  from  the  wires 
of  the  defendant  It  is  stated,  though,  in 
the  brief  of  the  respondents  that  Morris  tes- 
tified that  he  could  not  have  lowered  his  t^e- 
graph  line  below  the  point  where  it  tvas 
strung  on  his  iMles  without  interfering  with 
the  use  of  the  road  which  passed  throu{^  the 
ravine  and  under  the  wires  where  tltey  cross- 
ed each  other,  and  upon  this  it  is  in  effect 
contended  that  Morris  cannot  be  charged 
with  cimtributory  negligence  as  a  matter  of 
law  or  at  all  where  it  was  impossible  for  him 
to  comply  with  the  regulations  or 'remove  his 
wire  below  where  it  was  stretched  on  the 
poles  without  interfering  with  the  use  of  said 
road.  In  the  first  place,  we  remark  that  we 
have  not  been  able  to  find  any  testimony  in 
the  record,  either  from  Morris  or  any  other 
witness,  to  the  effect  that  the  lowering  of 
the  telegraph  wire  would  have  materially  or 
at  all  Interfered  with  the  traffic  over  the 
road  running  under  said  wires  at  the  point 
where  they  crossed  each  other.  In  the  sec- 
ond place,  if  it  be  true  that  such  a  condi- 
tion existed  and  tliat  the  tel^raph  wire  could 
not  be  lowered  without  interference  with  the 
use  of  the  road,  the  duty  would  stUl  be  upon 
Morris  to  maintain  the  distance  between  his 
wire  and  that  of  the  defendant  in  accord- 
ance with  tlie  regulations  prescribed  by  the 
Railroad  Commission. 

[11]  There  are  certain  assignments  of  er- 
ror involving  the  action  of  the  court  in  ad- 
mitting certain  evidence  over  the  objection 
of  the  defendant  and  in  the  glvin?  of  certain 
instructions  and  In  refusing  to  allow  another 
which  was  proposed  by  the  defendant.  Un- 
der the  view  that  we  have  taken  of  this  case, 
as  indicated  above,  it  Is  hardly  necessary  to 
consider  these  assignments.  But  we  do  not 
deem  it  amiss,  since  possibly  there  may  be 
another  trial  of  tlie  cause,  to  express  the 
opinion  that  the  refusal  to  give  defendant's 
proposed  Instruction  No.  10  involved  preju- 
dicial error;  also  we  think  that  the  testi- 
mony which  the  court  allowed  the  plain- 
tiff Morris  to  give  ns  to  the  repairs  and 
Improvements  made  by   the  defendant  up- 
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on  its  wires  subsequent  to  the  date  of  the 
fire  was  incompetent  HeUlng  t.  Schind- 
ler,  146  OaL  303,  3U.  312,  78  P«c  710; 
Sappenfield  t.  Main  St.,  etc.,  Co.,  91  Cal.  48, 
27  Pac.  500 ;  Hager  t.  Southern  Pac.  Co.,  08 
Cal.  309,  311,  33  Pac.  110;  Turner  v.  Hearst, 
U5  Cal.  391,  401,  47.  Pac.  129;  Umberg  t. 
Glenwood,  127  Cal.  696,  604.  60  Pac.  176,  40 
L.  R.  A.  33;  NaUey  v.  Hartford  Carpet  Co., 
61  Conn.  624,  60  Am.  Bep.  47. 

[12]  But  the  ruling  of  the  court  permitting 
this  evidence  was  not  erroneous  for  the  rea- 
son that  the  only  objection  urged  by  counsel 
for  the  defendant  against  it  was  that  the 
questions  eliciting  said  teBtimmy  called  for 
the  opinion  of  the  witness. 

[13]  It  is  true  that  counsel  for  the  defend- 
ant, after  the  testimony  had  been  received 
against  bis  objection  upon  the  ground  Just 
stated,  moved  to  strike  out  all  the  testimony 
on  the  ground  that  the  facts  and  circum- 
stances so  testified  to  occurred  after  the  hap- 
pening of  the  fire,  but  his  motion  could  not 
arall  him,  since  it  was  not  in  accord  with 
the  ground  upon  which  he  made  the  objec- 
tion. At  any  rate,  the  ruling  denying  the 
motion  was  not  erroneous. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed. 

We  concur:    PINOH,  P.  J.;  BURNETT,  J. 


<57  C«l.  App.  S38) 

PEOPLE  V.  RYAN.     (Cr.  1021.) 

{District  Court  of  Appeal,  First  District,  Divi- 
sion 2.    California.    April  12, 1922.) 

Criaiaal  law  «s>l070</2,  Nmir,  vol.  II  Key-No. 
Series— Appeal  by  state  from  order  dismiss- 
tafl  proseeatloa,  takes  i^er  order  sustaining 
demurrer  to  Information,  was  taken  la  time. 

In  prosecution  for  violation  of  Medical 
Practice  Act,  where  a  demurrer  to  an  infor- 
iiiati<»i  was  sustained,  and  later,  on  failure  of 
distTict  attorney  to  file  an  information  accord- 
ing to  form  required  by  the  court  order  sustain- 
ing the  demurrer,  the  action  was  dismissed, 
pursuant  to  Peiv  Code, }  1008,  on  announcement 
by  the  district  attorney  in  open  court,  accord- 
ing to  section  1240,  that  the  state  would  appeal, 
the  appeal  was  taken  in  time ;  an  announcement 
«f  an  appeal  from  an  order  sustaining  a  demur- 
rer to  the  information  being  merely  surplusage. 

Appeal  &om  Superior  Court,  Santa  Cruz 
County;  BaiJ.  K.  Knight,  Judge. 

In  an  appeal  by  the  State  from  an  order 
-dismissing  a  prosecution  against  Al  Byan 
for  vi<dating  the  Medical  Practice  Act,  de- 
fendant moves  to  dismiss  the  appeal.  Mo- 
tion denied. 

U.  S.  Webb,  Atty.  Oen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 
Locns  F.  Smith,  Lucas  F.  Smith,  Jr.,  and 
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P.) 

Stanford  O.  Smith,  all  of  Santa  Cruz,  for 

respondent. 

LAN6D0N,  P.  J.  This  matter  comes  be- 
fore us  upon  a  motion  by  reqmndent  to  dis- 
miss the  appeal. 

The  transcript  shows  that  the  district  at- 
torney for  the  county  of  Santa  Cruz  filed 
an  information  for  misdemeanor,  to  wit, 
violation  of  Medical  Practice  Act  (St.  1917, 
p.  93),  against  the  defendant  on  September 
23,  1921.  Defendant  demurred  to  the  Infor- 
mation. The  demurrer  was  sustained  on 
September  26,  1921,  and  the  district  attor- 
ney was  granted  one  week's  time  within 
whidi  to  file  an  amended  information.  On 
September  29,  1921,  the  district  attorney 
presented  an  amended  information  to  the 
court,  which  was  substantially  the  same  as 
the  original  information,,  and  did  not  amend 
said  original  Information  in  the  respect  re- 
quired by  the  previous  court  order  sustain- 
ing the  demurrer.  The  court,  thereupon,  de- 
nied the  district  attorney  leave  to  file  the 
amended  information  in  the  form  presented 
and  informed  him  that  unless  an  informa- 
tion amended  In  the  manner  indicated  be 
filed  by  October  3,  1921,  the  action  would  be 
dismi^ed  pursuant  to  the  provisions  of  sec- 
tion 1008,  Penal  Code.  The  district  attor- 
ns then  stated  that  the  prosecution  did  not 
desire  to  amend  and  "that  the  prosecution 
gives  notice  of  appeal  from  the  Judgment  of 
the  court  sustaining  the  demurrm*." 

On  October  3, 1921,  the  parties  appeared  in 
court  and  the  district  attorney  again  refused 
to  amend,  whereupon  the  court  ordered  the 
action  dismissed,  pursuant  to  the  provisions 
ot  section  1008  of  the  Penal  Code.  The  dis- 
trict attorney  then  announced,  in  open  court, 
that  the  prosecution  appealed  from  the  or- 
der made  on  S^tember  26,  1921,  sustaining 
the  demurrer  to  the  information,  and  also 
from  the  order  made  dismissing  the  action. 
Respondent  now  makes  a  motion  to  dismiss 
this  appeal,  upon  the  ground  that  the  same 
was  not  taken  in  the  time  provided  by  sec- 
tion 1240,  Penal  Code. 

The  recent  case  of  People  v.  Apple  (Cal. 
App.)  206  Pac.  487,  is  directiy  in  point  It 
Is  there  said: 

"Since  section  1006  of  the  Penal  Code  was 
amended,  •  •  •  there  is  no  reason  why  the 
rule  as  to  appeals  in  civil  cases  for  the  purpose 
of  having  the  order  of  the  court  sustaining  a 
demurrer  reviewed,  should  not  be  applicable  in 
criminal  cases,  and  that  the  appeal  in  such 
instances  should  be  from  the  Judgment  entered 
upon  the  order  sustaining  the  demurrer  and 
not  from  the  order  itself." 

Under  the  ruling  of  this  recent  case,  it 
was  not  necessary  for  the  district  attorney 
to  appeal  from  the  order  of  September  26, 
1921,  sustaining  the  demurrer.  The  Judg- 
ment of  dismissal  which  was  entered  under 
the  provisions  of  section  1008,  Penal  Code, 
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apon  tbe  failure  of  the  district  attorney  to 
amend  within  a  reasonable  time,  was  the 
Judgment  entered  on  tbe  order  sustaining 
the  demurrer  and  was  the  order  from  which 
the  appeal  should  have  been  taken  by  the 
district  attorney. 

Hie  order  that  the  action  be  dismissed, 
pursuant  to  section  1008,  Penal  Code,  was 
not  made  until  October  3,  1921.  At  that 
time,  the  district  attorney  announced  In  open 
court.  In  accordance  with  section  1240,  Penal 
Code,  that  the  prosecution  appealed  from  the 
order  dismissing  said  action.  It  U  true,  he 
also  announced  that  he  appealed  from  the 
order  sustaining  the  demurrer,  theretofore 
made  on  September  26,  1921,  but  that  an- 
nouncement was  merely  surplusage  and  of 
no  effect  The  cimtrolllng  fact  Is  that  at  the 
time  the  order  dismissing  the  action  was 
made,  which  was  the  Judgment  entered  up- 
on the  order  sustaining  the  demurrer,  the 
district  attorney  did,  in  open  court,  announce 
that  the  people  appealed  from  the  same.  The 
appeal  was  talcen  In  time,  therefore,  and  la 
properly  before  this  court. 

The  motion  to  dismiss  the  appeal  Is  denied. 

We  concur:  MOUBSB,  J.;  -STUSTE>- 
VANT,  J. 


(57  Cal.  App.  377) 

BEARDEN  at  al.  V.  BANK  OF   ITALY. 
(Civ.  4210.) 

(District  Court  of  Appeal.  First  District,  Di< 
.     vision  1,  CaUtornia.    AprU  18,  1922.) 

Banks  and  banklno  «=>I43(7)— Bank  held  not 
lialile  for  arrest  of  drawer  of  cbeck  wrong- 
fully  dishonored. 
In  an  action  by  a  drawer  against  a  bank, 
for  damages  for  wrongfully  refusing  to  pay  his 
check  drawn  upon  it,  after  the  payee  of  the 
check  bad  informed  tlie  bank  that  the  drawer 
would  be  arrested  unless  tbe  check  was  paid, 
the  subsequent  arrest  and  Incidental  indignities 
suffered  by  the  drawer  was  caused  by  an  in- 
dependent human  agency,  and  hence  was  an  in- 
tervening cause  for  which  the  bank  was  not 
liable. 

Appeal  from  Superiw  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  Tempest  Bearden  and  hU8t>and 
against  tbe  Bank  of  Italy.  From  an  order 
sustaining  a  demurrer  to  the  complaint, 
plaintiffs  appeal.    Affirmed. 

I.  M.  Peckham,  of  San  Francisco,  for  ap- 
pellants. 

Louis  Ferrari  and  Richard  Fitspatrlck, 
both  of  San  Francisco,  for  respondent. 

KEiRRIGAN,  J.  Appeal  ft«m  a  jndgm«it 
in  favor  of  the  defendant  entered  following 


an  order  sustaining  a  demurrer  to  the  com- 
plaint without  leave  to  amend. 

The  action  was  for  damages  in  the  sum 
of  $25,000,  the  gravamen  of  the  complaint  be- 
ing that  the  plaintiff,  Tempest  Bearden,  as 
the  result  of  the  wrongful  refusal  of  the  de- 
fendant to  honor  a  check  drawn  by  her,  was 
at  the  Instance  of  the  payees  of  the  check 
arrested  and  Imprisoned  and  subjected  to  In- 
dignities Incidental  to  such  arrest  The  com- 
plaint contains  an  allegation  to  the  effect 
that,  after  a  first  refusal  of  the  defendant  to 
pay  said  check,  upon  the  ground  of  lack  of 
funds  to  meet  it  the  payees  "personally  pre- 
sented said  dieck  to  said  defendant  and  told 
said  defendant  that,  unless  said  check  was 
paid,  they  would  cause  the  arrest  of  said  plain- 
tiff. Tempest  Bearden,  but  notwithstanding 
said  knowledge  and  in  spite  thereof  the  said 
defendant  negligently  willfully,  and  mali- 
ciously refused  to  honor  said  check,  •  •  •  •• 
and  the  only  question  In  the  case,  as  is  stated 
in  the  brief  of  the  appellants  is  whether  the 
quoted  allegation  takes  the  case  out  of  the 
rule  laid  down  In  Hartford  v.  AU  Day  and  All 
Night  Bank,  170  Cal.  638, 150  Pac.  356,  L.  R. 
A.  1916A.  122a 

That  also  was  an  action  for  damages  for 
arrest  and  imprisonment  upon  the  alleged 
wrongful  refusal  of  a  bank  to  pay  a  check 
drawn  upon  it  and  It  was  held  that  the 
plaintiff  could  not  recover,  for  the  reason 
that  the  refusal  to  honor  the  check  was  not 
the  proximate  cause  of  the  arrest  Upon  this 
point  the  language  of  the  court  Is  aa  follows: 

"The  second  legal  principle  which  necessarily 
works  a  reversal  of  this  judgment  is  that  the 
damages  claimed  are  in  no  legal  sense  the  prox- 
imate result  of  the  act  of  negligence  complained 
of.  It  did  not  necessarily  follow  that  the  plain- 
tiff would  be  arrested  and  charged  with  a  felony 
because  of  the  l>ank'8  act  There  was  no  di- 
rect causal  connection  between  the  two  things. 
There  was  an  interruption  and  the  intervention 
of  an  entirely  separate  cause,  wliich  cause  was 
an  independent  human  agency  acting  with  an 
independent  mind." 

Tbe  same  may  be  said  of  the  case  at  bar ; 
and  the  only  difference  in  the  two  cases  is 
that,  in  tbe  one  under  consideration,  a  threat 
of  arrest  was  communicated  to  the  bank, 
thus  bringing  pointedly  to  its  attention  a 
probable  consequence  of  its  refusal  to  pay  tbe 
check.  That  such  a  consequence  might  fol- 
low the  refusal,  however,  was  known  to  tlie 
bank  official  In  the  case  of  Hartford, v.  AU 
Day  and  All  Night  Bank,  supra,  since  the  Is- 
suance of  a  check  upon  a  bank  without  funds 
or  credit  to  meet  it  is  a  public  offense  which 
notoriously  frequently  results  in  the  arrest 
and  Imprisonment  of  tbe  drawer  of  the  chock. 
The  case  cited  emphasizes  the  factor  present 
therein  of  tbe  "independent  human  agency 
acting  with  an  Indepedent  mind,"  which  it 
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holds  to  be  an  interrenlng  and  separate 
cause,  and  to  which  the  plaintiff's  damage 
must  be  attributed  rather  than  to  the  refusal 
of  the  bank  to  pay  the  check.  We  think  the 
difference  between  the  two  cases  is  not  of 
such  a  nature  as  to  call  for  the  aiq;>Ucatioa 
of  a  different  mle  of  decision. 

Several  cases  cited  by  the  appellants  strong- 
ly support  their  argument  that  the  refusal 
to  pay  the  check  ought  to  be  considered  as  the 
proximate  cause  of  the  arrest,  but  the  argu- 
ment was  equally  applicable  to  the  Hartford 
Case,  and  was  not  there  found  to  be  of  suf- 
ttcient  force  to  compel  the  adoption  of  the 
rule  advocated  by  the  appellants. 

Tlie  Judgment  Is  affirmed. 

We  concur:  TYLiBB,  P.  J.;  KNIGHT, 
Justice  pro  tem. 


<5T  Cal.  App.  297) 

Ex  parte  CAREY.     (Cr.  914.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   April  10,  1922.) 

1.  Orimlnal  law  «=>I2I8  — Police  court  may 
oommK  offenders  to  reformatories. 

Police  and  justice  courts  may  commit  of- 
fenders to  reformatories. 

2.  CrimlMl  law  «s»l208(9)— PoIIoe  court  oau 
commit  oiTender  to  reformatory  for  Indeterml- 
Mte  sMtenoe. 

Police  courts  Can  commit  offenders  to  re- 
formatories for  indeterminate  sentence. 

3.  CrimlMl  law  4=>I2I3— Commitment  to  Call- 
foniia  Industrial  Farm  for  Women  not  pus- 
ithmeut  but  for  purposes  of  reformation. 

The  detention  provided  by  St  1919,  p.  246, 
creating  California  Industrial  Farm  for  'Wo- 
men, is  not,  within  pnrview  of  the  Constitution, 
punishment  at  all,  but  is  for  purposes  of  ref- 
ormation, and  does  not  constitute  cruel  and 
onusual  punishment. 

4.  CMstitutloaal  law  «=»20S(2)-^rimlnal  law 
«=> 1 206 (I)— Statute  giving  right  to  oonflm 
fallen  women  not  nnoonttitational  as  deny- 
ing privileges  given  men. 

St.  1919,  p.  248,  creating  a  home  for  and 
confining  fallen  women  for  purposes  of  refor- 
mation, is  not  invalid  as  denying  privileges  and 
immnnitieB  under  Const.  U.  8.  Amend.  14,  even 
though  the  act  is  directed  only  to  women  as  a 
class. 

5.  Ceastitutional  law  ®=>205(2)— Criminal  law 
«s>l206(  I)  — Prostitution  ®=>l— There  Is 
■0  disorimlnatloB  In  oonflnlng  women  for  "so- 
liciting for  prostitution";  raeii  being  punished 
for  pandering. 

"Soliciting  for  prostitution"  is  the  act  of  a 
fallen  woman  in  bailing  passers-by  and  solicit- 
ing  them  to  patronize  her  business;  and,  since 
under  San  Francisco  county  ordinance  a  wo- 
man only  can  be  so  charged,  there  is  no  dis- 
crimination in  confining  one  found  guilty  in 
California    Industrial   Farm    for   Women    (St 


1919,  "p.   246),   the  ptmishment  for  men  for 
"pandering"  being  under  Pen.  Code,  {  318. 

Application  of  Betty  Carey  for  a  writ  of 
habeas  corpus  directed  to  the  superintendent 
of  the  California  Industrial  Farm  for  Women 
to  seaire  release  of  petitioner.  Writ  dls- 
diarged. 

C.  B.  McLaughlin  and  C.  P.  McLaughlin, 
both  of  Sacramento,  for  petitioner. 

U.  S.  W^ebb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  respondent 

PRBWETT,  Justice  pro  tem.  Betty  Carey, 
in  whose  behalf  this  proceeding  Is  Instituted, 
was,  by  a  Judgment  of  the  police  court  of  the 
city  and  county  of  San  Francisco,  commit- 
ted to  the  California  Industrial  Farm  for 
Women  in  conformity  with  the  provisions  of 
section  8  of  an  act  establishing  said  farm. 
Stats.  1919,  p.  246.  She  will  be  referred  to 
in  this  opinion  as  the  petitioner. 

An  ordinance  of  said  city  and  county  pro- 
vides as  follows: 

"Section  1.  It  shall  be  onlawfol  for  any  per- 
son on  any  public  street  or  highway  or  else- 
where to  solicit    *    *    *    for  the  purpose  of 

prostitution. 

"Sec.  2.  Auy  person  violating  the  provisions 
of  this  ordinance  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  t>e 
punished  by  a  fine  not  to  exceed  ^100  or  by  im- 
prisonment not  more  than  fifty  days,  or  by  both 
such  fine  and  imprisonment" 

The  petitioner  was  convicted  of  the  offense 
denounced  in  said  ordinance,  and  upon  ap- 
pearing for  sentence  the  following  Judgment 
was  entered: 

"The  court  rendecs  its  Judgment:  That 
whereas,  the  said  defendant  having  been  duly 
convicted  in  this  court  of  the  crime  of  misde- 
meanor, to  wit:  Soliciting  prostitution,  •  •  • 
it  is  ordered  and  adjudged  that  the  said  defend- 
ant be  committed  to  the  California  Industrial 
Farm  for  Women  under  section  8,  chapter  165, 
Statutes  1919." 

The  petitioner  is  detained  at  said  farm 
under  said  Judgment  on  a  commitment  that 
amounts,  in  effect,  to  an  indeterminate  sen- 
tence. She  clain^  that  the  Judgment  in 
question  la  void,  and  she  assigns  in  support 
of  this  contention  a  number  of  rea8<ms, 
among  which  are  that  it  is  beyond  the  Juris- 
diction of  the  police  court  to  sentence  a  de- 
fendant to  the  farm  upon  an  indeterminate 
sentence,  which  might  amount  to  a  detention 
for  the  period  of  five  years;  that  the  punish- 
ment is  cruel  and  unusual;  that  the  act  is 
discriminatory,  In  that  it  applies  only  to 
women ;  and  that  the  Legislature  cannot,  by 
general  enactment,  modify  an  ordinance  of 
said  city  and  county. 

Those  portions  of  the  act  that  are  material 
to  the  points  under  examination  read  as  fol- 
lows: 
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"Section  1.  There  shall  be  established  witli- 
in  this  state  an  institution  for  the  confinement, 
care  and  reformation  of  delinquent  women,  to 
be  known  as  the  California  Industrial  Farm  for 
Women. 

"Sec.  2.  The  purpose  of  said  institution  shall 
be  to  provide  custody,  care,  protection,  indus- 
trial and  other  training  and  reformatory  help 
for  delinquent  women." 

"Sec.  8.  When  any  woman,  eighteen  years  of 
age  or  over  is  found  guilty  by  any  court  within 
this  state  of  prostitution,  soliciting  for  pros- 
titution, keeping  a  house  of  ill  fame  or  residing 
in  such  bouse,  frequenting  any  dance  hall,  hotel, 
rooming  house,  or  other  public  place,  for  the 
purpose  of  prostitution,  or  of  vagrancy  because 
of  being  a  common  prostitute  or  a  common 
drunkard,  she  shall,  in  lieu  of  any  other  sen- 
tence or  disposition  provided  by  law,  be  com- 
mitted by  the  court  in  which  she  is  so  found 
guilty  to  said  institution  for  an  indeterminate 
period  of  not  less  than  six  months  nor  more 
than  five  years." 

"Sec.  14.  Every  woman  received  by  said  in- 
stitution shall  be  examined  mentally  and  physi- 
cally and  shall,  if  retained  by  said  institution, 
be  given  the  care,  treatment  and  training  adapt- 
ed to  her  particular  condition.  Such  care, 
treatment  and  training  shall  be  along  the  lines 
best  suited  to  develop  her  mentality,  character 
and  industrial  capacity  to  a  point  where  she  can 
be  honorably  discharged  from  the  institution 
with  reasonable  safety  and  benefit  to  herself 
and  to  the  public  at  large.  Upon  her  reaching 
such  point,  in  the  judgment  of  the  board  of 
trustees,  she  shall  be  honorably  discharged 
from  the  institution.    •    •    • " 

Farther  prorislon  is  made  that  the  per- 
son must,  in  any  event,  be  discharged  from 
the  Institution  upon  the  expiration  at  the 
period  for  whldi  she  was  committed. 

The  following  provisions  of  the  federal  and 
state  Ck>nstitution8  are  cited  by  petitioner  in 
support  of  her  writ: 

"All  persons  born  or  naturalized  in  the  -Unit- 
ed States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of  the 
state,  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  equal  protection  of  the  laws." 
Section  1,  art.  14,  Federal  C!onst 

"Sec.  11,  art.  1.  All  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  Cal. 
Const. 

"Sec.  13,  art  1.  No  person  shall  be  •  •  • 
deprived  of  life,  liberty  or  property  without 
due  process  of  law."    Cal.  Const. 

"Sec.  25,  art.  4.  The  Legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  follow- 
ing enumerated  cases,  that  is  to  say:  •  •  • 
Second — for  the  punishment  of  crimes  and  mis- 
demeanors. •  •■  •  Thirty-third,— In  all  oth- 
er cases  where  general  laws  can  be  made  ap- 
plicable."   Cal.  Const 

It  is  clear  that  the  petitioner  is  held  under 
a  commitment  for  an  indeterminate  period. 
Such  a  commitment,  after  an  extended  exam- 


ination of  the  question,  was  upheld  by  the 
Supreme  Court  in  Be  Lee,  ITI  CaL  090,  171 
Fac.  958,  wherein  the  court  says: 

'^t  is  generally  recognized  by  the  courta  and 
by  modem  penalogists  that  the  purpose  of  the 
indeterminate  sentence  law,  like  other  modem 
laws  in  relation  to  the  administration  of  the 
criminal  law,  is  to  mitigate  the  punishment 
which  would  otherwise  be  imposed  upon  tho 
offender.  These  laws  place  emphasis  upon  the 
reformation  of  the  offender.  They  seek  to 
make  the  punishment  fit  the  criminal  rather 
than  the  crime.  They  endeavor  to  put  before 
the  prisoner  great  incentive  to  well-doing. 
*  *  *  It  has  uniformly  been  held  that  the 
indeterminate  sentence  is  in  legal  effect  a  sen- 
tence for  the  maximum  term." 

The  Police  Court  Judgment 

[1]  It  is  Insisted  that,  although  a  superior 
court  might  commit  a  prisoner  for  an  inde- 
terminate period,  such  power  is  not  vested 
in  the  police  court  But  the  power  of  police 
and  Justices'  courts  to  commit  offenders  to 
reformatories,  in  cases  authorized  by  the 
Legislature,  is  upheld  in  tbe  cases  herdn- 
after  cited.  This  power  is  so  clear  that  we 
would  abandon  further  examination  of  the 
matter,  if  no  other  points  were  Involved. 

[2]  It  is  further  claimed,  however,  that, 
even  though  a  commitment  to  a  reformatory 
might  be  upheld,  still  the  police  court  could 
not  commit  the  offender  for  a  longer  period 
than  the  longest  period  for  which  she  mtgjit 
be  committed  to  ^e  county  Jail.  This  claim 
Is  equally  untenable.  In  truth,  every  point 
urged  in  support  of  ttils  writ  has  been  de- 
cided adversely  to  the  contentions  of  Oie  pe- 
titioner, save  one.  This  point  will  be  noticed 
further  along. 

In  one  case  In  which  a  minor  was  commit- 
ted to  the  industrial  school  by  the  {tolice 
court  of  said  city  and  county,  the  Supreme 
Court,  in  commenting  upon  the  case,  says: 

"The  action  of  the  police  Judge  here  in  ques- 
tion did  not  amount  to  a  criminal  prosecution, 
nor  to  proceedings  against  the  minor  accord- 
ing to  the  course  of  the  common  law,  in  which 
the  right  of  trial  by  jury  is  guaranteed.  The 
purpose  in  view  is  not  punishment  for  the  of- 
fense done,  but  reformation  and  training  of  the 
child  to  habits  of  industry,  with  a  view  to  his 
future  usefulness  when  he  shall  have  been  re- 
claimed to  society,  or  shall  have  attained  his 
majority.  •  •  •  The  restraint  imposed  upon 
him  by  public  authority  is  in  its  nature  and 
purpose  the  same'  which,  under  other  condi- 
tions, is  habitually  imposed  by  parents,  gnard- 
ians  of  the  person,  and  others  exercising  super- 
vision and  control  over  the  conduct  of  those 
who  are  by  reason  of  infancy,  lunacy,  or  other- 
wise, incapable  of  properljr  controlling  them- 
selves."   £ix  parte  Ah  Peen,  51  Cal.  280. 

John  Liddell,  a  minor,  was  found  gniltr 
of  the  crime  of  petit  larceny  and  was  sen- 
tenced by  a  Justice's  court  to  serve  one  year 
in  the  reform  school.  The  court  in  uphold- 
ing the  action  of  the  Justice's  court,  says: 
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"lli*r«  on  b«  no  voMtton  u  to  the  vowex  of 
tite  Tiefidatnro  to  provide  for  the  detention 
and  «dacation  of  joTeniU  offenders,  as  it  has 
done  in  this  act;  and  the  provisions  of  the 
act  ar«  not  obnoziotis  to  the  criticism  that  it 
prescribes  unjust  or  nneqnal  penalties.  It  is 
true,  the  term  of  detention  at  the  reform  sidiool 
may  be  made  greater  hj  the  Judgment  of  the 
coart  than  the  term  of  imprisonment  in  the 
county  Jail  or  in  the  state  prison  for  the  same 
offense  would  be;  bnt  it  cannot  be  said  that 
the  punishment  inflicted  is  greater  than  conid  be 
put  npon  an  adnit  for  the  same  otFense.  The 
object  of  the  act  is,  not  punishment,  bnt  ref- 
ormation, dicipline,  and  edncation.  •  *  • 
Wliile  detained  for  a  longer  period,  perhaps, 
than  he  wonld  be  if  sent  to  state  prison  or  the 
county  Jail,  the  conditions  surrounding  the 
ch3d  are  vastly  diiferent.  Be  is  given  the 
opportunity  and  instruction  to  learn  a  trade, 
and  qualify  himself  for  the  duties  of  citizen- 
ship, so  that  at  the  end  of  his  term  he  will 
go  out  prepared  to  talce  care  of  himself,  and 
thoae  dependent  upon  him,  without  the  odium 
which  attaches  to  an  ex-convlct.  •  •  •  It 
is  equally  clear  that  the  state  may  arrest  the 
downward  tendency  of  those  who  have  offended 
sgainat  its  laws,  and  manifested  a  disposition  to 
follow  a  criminal  career,  by  placing  them  in 
an  institution  where  they  will  receive  the  care, 
education,  and  discipline  necessary  to  pre- 
pare them  for  honorable  citizenship."  Ex  parte 
Liddell,  96  Cal.  633,  29  Pac.  251. 

"Petitioner  assafls  the  constitnttonaUty  of 
said  statute  moinly  upon  the  grounds  that  it'  is 
unequal  in  its  operation,  because  under  It  an 
adult  can  be  punished  for  petit  larceny  *  •  • 
for  only  aix  months,  while  a  minor  may,  for 
the  same  offense,  be  sent  to  said  school  for 
I  much  longer  period;  that  a  justice's  court  has 
DO  jurisdiction  in  such  a  case  to  impose  im- 
prisonment for  more  than  six  months;  that 
the  statute  is  a  special  law  regulating  Juris- 
diction of  a  JustiM's  court,  etc.  These  and 
similar  objections  to  the  statute  are  answered 
against  petitioner's  contention  by  the  ease  of 
Ex  parte  Liddell,  9S  Cal.  633."  Ex  parte  Nidt- 
ols,  110  Cal.  651,  43  Pac.  9. 

Ex  parte  Ah  Peen,  supra,  was  approved 
by  this  court  In  the  Matter  of  O'Connor,  29 
Cal.  App.  234,  165  Pac.  116.  In  no  case 
have  we  found  any  criticism  of  the  foregoing 
authorities.  They  enunciate  the  principles 
that  must  govern  this  court  in  the  disposi- 
tion of  tbls  matter. 


Cruel  and  Dnnsnal  Pontshmenti 

[>]  This  claim  may  be  dismissed  with  the 
statement  tliat  the  detention  provided  for  la 
the  statute  is  not,  within  the  purview  of  the 
Constitution,  punishment  at  all.  It  is  not 
a  penalty.  Indeed,  it  is  wholly  for  purposes 
ot  assistance  and  reformation.  Whether 
or  not  the  detention  is  an  unwarranted  in- 
terference with  personal  liberty,  it  seems 
clear  that  it  does  not  constitute  cruel  and 
unusual  punishment  People  v.  Oppenheimer, 
156  Cal.  733,  106  Pac.  74;  In  re  O'Shea, 
11  CaL  App.  668,  105  Pac.  776;  WUlterBon  v. 
Utah,  99  U.  8.  180,  25  U  Ed.  845;  Ex  parte 
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Kemmler,  1S6  U.  S.  436,  10  Snp.  Ot  930,  84 
L.  Bd.  519. 

Unequal  Privileges  and  Immunities. 

[4]  Petitioner  points  out  that  the  statute 
denies  to  women  certain  privileges  and  im- 
munities granted  to  men,  thereby  violating 
the  Fourteenth  Amendment  and  other  con- 
stitutional guaranties.  It  Is  quite  certain 
that  the  statute  is  applicable  only  to  women, 
and  if,  in  fact,  it  makes  discriminations 
against  them  in  particulars  not  warranted 
by  natural  or  other  conditions,  it  violates 
the  constitutional  guaranties  of  equal  pro- 
tection to  all.  It  should  be  noted  that  the 
state  has  never  claimed  that  it  does  not  dis- 
criminate with  reference  to  women ;  though, 
happily,  it  is  believed  that  these  discrimina- 
tions are  enacted  mainly  in  their  own  inter- 
est It  is  accepted,  law  that  a  state  may 
discriminate  in  favor  of  women  (or  against 
them,  according  to  the  point  of  view)  with 
reference  to  hours,  of  labor.  Miller  v.  Wil- 
son, 236  U.  S.  373,  35  Sup.  Ct  342,  59  L. 
Ed.  628,  L.  R.  A.  1015F,  829.  ThU  case  is 
found  reported  in  162  Cal.  687,  124  Pac. 
427.  It  enunciates  many  important  prin- 
ciples applicable  to  the  case  at  bar.  The  fol- 
lowing quotations  are  taken  therefrom: 

"Although  this  guaranty  of  the  Constitution 
is  apparently  absolute  and  unqualified,  yet  it  is 
well  sstablished  that  it  is  subject  to  the  exer- 
cise, by  the  Legislature,  of  what  are  known  as 
the  police  powers  of  the  state.    *    «    • 

"The  injury  must  be  of  such  character  and 
extent  and  to  such  a  nnml>er  of  persons  that 
it  may  be  reasonably  supposed  that  it  will 
cause  injury  to  others,  that  is,  to  the  com- 
munity in  general,  or,  as  it  is  expressed,  to  the 
public  health  and  general  welfare.    *    •    * 

"(Quoting)  'If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  preserve  public 
health,  the  public  morals  or  the  public  safety, 
has  no  real  or  substantial  relation  to  these  ob- 
jects, or  is  a  palpable  Invasioil  of  rights  secur- 
ed by  the  fundamental  law,  it  is  the  duty  of 
the  court  so  to  adjudge,  and  thereby  give  effect 
to  the  Constitution.'    •    •    • 

"So,  also,  it  has  been  recognized  that  some 
occupations  followed  by  women,  though  less 
arduous  than  those  generally  followed  by  men, 
may  have  such  a  tendency  to  injure  their  health, 
if  unduly  prolonged,  that  laws  may  be  enacted 
restricting  their  time  of  labor  therein  to  ten 
hours  per  day.  The  application  of  these  laws 
exdusively  to  women  is  Justified  on  the  ground 
that  they  are  less  robust  in  physical  organiza- 
tion and  structure  than  men,  that  they  have 
the  burden  of  child-bearing,  and,  consequently, 
that  the  health  and  strength  of  posterity  and 
the  public  in  general  is  presumed  to  l>e  en- 
hanced by  preserving  and.  protecting  women 
from  exertion  which  men  might  bear  without 
detriment  to  the  general  welfare.  [Citing  many 
cases.]    •    •    • 

"We  must  take  this  statute  as  a  law  intend- 
ed for  a  police  regulation  to  preserve,  protect, 
or  promote  the  general  health  and  welfare." 

This  case,  as  ezemplifled  by  the  Supreme 
Court  of  this  state  and  the  Supreme  C!ourt 
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of  the  United  States  on  writ  of  error,  es- 
lablisheB  two  very  Important  principles, 
namely,  that  legislation  may  be  directed  to 
women  as  a  class  and  that  they  may  be 
segregated  into  groups  or  subclasses  in  the 
interests  of  public  Health,  safety,  or  morals. 
And  these  two  principles  lie  at  the  founda- 
tion of  the  legislation  attacked  by  the  peti- 
tioner. 

However,  we  are  not  driven  to  the  neces- 
sity of  determining  whether  the  Legislature 
may,  in  the  exercise  of  its  power  to  protect 
the  g^ieral  health,  morals,  or  safety,  provide 
(me  punishment  for  a  man  and  another 
punishment  or  remedy  as  against  a  woman; 
for,  as  we  shall  show  further  al(mg,  the 
crime  committed  by  the  petitioner  is  one  that 
cannot  be  committed  by  a  man. 

The  question  is  narrowed  down  to  this: 
Does  the  state  have  the  lawful  right  to  seize 
its  fallen  women  and  confine  them  for  pur- 
poses of  reformation  and  assistance?  That 
it  may  seize  and  confine  minors,  morons,  lun- 
atics, criminals,  and  persons  addicted  to  the 
excessive  use  of  drugs  and  liquors  is  not 
questioned.  The  first  and  last  enumerated 
classes  are  confined  solely  for  purposes  of 
reformation  and  assistance.  It  Is  insisted 
that  the  state,  U  It  confine  its  fallen  women, 
for  purposes  of  reformation,  should  make  like 
provision  for  dealing  with  those  of  the  op- 
posite sex.  But  the  difficulty  is  that  men  can- 
not commit  the  crime  of  carrying  on  the  busi- 
ness of  prostitution,  except  as  accessories, 
and  therefore  no  general  rule  on  the  subject 
could  be  made  to  apply  to  both  sexes.  The 
fallen  woman  alone  carries  on  the  traffic. 
If  others  prey  upon  her  frailty,  it  is  only 
with  her  co-operation — ^willing  or  unwilling. 

The  relation  sustained  by  the  fallen  woman 
to  her  business'  and  society  at  large  is  al- 
together unlike  ttiat  sustained  by  her  part- 
ner in  crime.  .She  follows  a  business  that 
can  be  carried  on  only  by  women.  The  most 
casual  Observer  cannot  fail  to  see  a  vast 
difference  between  fallen  women  as  a  class 
and  the  balance  of  the  human  kind.  They 
stand  apart  No  other  body  of  malefactors 
constitute  so  distinctly  a  class  as  do  the 
fallen  women.  They  present  a  greater  single 
element  of  economic,  social,  moral,  and 
hygenic  loss  than  is  the  case  with  any  other 
single  criminal  class.  Not  only  do  they  con- 
stitute a  menace  to  the  morals  and  social 
welfare  of  mankind,  but  they  carry  very  un- 
usually heavy  pathological  liabilities.  In 
truth,  from  the  standpoint  of  public  health 
they  are  sometimes  referred  to  as  pestilen- 
tial and  their  places  of  abode  as  pest  houses. 
The  law  declares  them  to  be  a  public  nui- 
sance. Altogether,  they  present  the  most 
perplexing  problem  with  which  modem  pe- 
nology and  social  legislation  are  called  upon 
to  deal.  The  fallen  woman  occupies  a  re- 
lation to  societv  very  analogous  to  that  of 
the  chronic  typhoid  carrier— a  sort  of  clear- 


ing house  for  the  very  worst  forms  of  dis- 
ease. The  right  to  quarantine  persons  sus- 
pected of  contact  with  infections  Is  uniform- 
ly upheld  by  both  state  and  national  govern- 
ments. The  right  to  quarantine  at  all  im- 
plies the  right  to  continue  the  isolation  so 
long  as  the  danger,  remains.  That  a  woman 
carrying  on  the  business  denounced  in  the 
statute  is  a  cmistant  pathological  danger 
no  one  would  question.  If  this  be  true,  the 
fact  implies  the  right  to  seize  the  ofTender 
and  detain  her,  not  only  for  mere  purposes 
of  temporary  quarantine,  but  for  the  laud- 
able purpose  of  reclaiming  her  and  destroy- 
ing the  probability  of  a  subsequent  renewal 
of  the  danger.  Though  her  entry  upon  a 
Ufe  of  shame  may  often  be  due  to  social  mal- 
adjustments or  to  the  abuse  of  her  affections, 
still  the  statute  in  question  does  not  imrport 
to  deal  with  her  as  an  innocent  person.  On 
the  contrary,  the  law  appraises  her  as  so 
steeped  in  crime  and  In  so  exceptional  an 
environment  that  ordinary  methods  of  ref- 
ormation and  escape  are  impossible.  Every 
door  is  closed  to  her.  Every  avenue  of  es- 
cape is  shut  off.  The  state,  realizing  this, 
has  undertaken  to  take  forcible  charge  of 
this  class  of  unfortunates  and  extend  to 
them  a  home,  education,  assistance,  and 
encouragement  in  an  effort,  otherwise  hope- 
lesq,  to  restore  them  to  lives  of  usefulness. 
The  state  combines  both  altruism  and  self- 
preservation.  Of  similar  import,  though  de- 
void of  the  shocking  features,  are  such  meas- 
ures as  maternity  bills  and  acts  establishing 
houses  of  refuge  for  homeless  women.  The 
act  is  wholly  Identical  in  spirit  with  those 
provisl(»i8  of  law  which  authorize  the  deten- 
tion and  reformation  of  common  drunkards, 
even  though  the  latter,  in  terms,  apply  to 
all  persons  of  either  sex  who  are  capable 
of  becoming  such.  The  statute  assailed  In 
this  proceeding  applies  equally  to  every  per- 
son who  is  capable  of  committing  and  who 
commits  the  offenses  inhibited  therein. 

It  is  true  that  the  statute  provides  that 
every  woman  carrying  on  the  business  of 
prostitution  may  be  committed  to  the  farm ; 
but  the  statute  would  have  meant  exactly 
the  same  had  it  in  terms  applied  to  every 
person.  The  fact  that  the  fallen  woman 
carries  on  the  business  of  commercialized 
▼ice  Justifies  whatever  discriminations  may 
be  found  in  the  statute.  The  act  of  her  part- 
ner in  vice,  while  equally  as  nefarious,  is 
neither  commercialized  nor  continuous.  It 
is  proper  enough  to  send  him  to  Jali  for  his 
offense,  but  it  is  doubtful  If  the  scheme  of 
Impounding  him  for  purposes  of  reformatitm 
would  commend  Itself  to  the  lawgiver.  The 
conditions  surrounding  the  two  classes  of 
offenders  are  so  unlike  that  different  metb* 
ods  of  treatment  are  fully  Justified. 

So  superlative  are  the  demands  of  civil- 
izatlon  upon  its  women  Qiat  discriminations 
tn  handling  criminal  cases  may,  as  to  them. 
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mider  some  clrcumBtances,  be  upheld  with- 
out violatloii  of  the  constitutional  gnar- 
anties;  especially  where,  as  here,  the  dls- 
crlmination,  in  her  case,  withholds  the  penal 
tax  and  affords  a  more  hamane  and  benef- 
ident  line  of  treatment  At  least,  It  would 
seem  that  she  cannot  complain  of  such  treat- 
ment. 

The  Charge  In  the  Gonunitment. 

[S]  The  specific  Charge  against  the  peti- 
tioner Is,  not  that  of  carrying  on  the  busi- 
ness of  prostitution,  but  of  soliciting  for  pro»- 
Utntion.  She  Insists  that  a  man,  as  readily 
as  a  woman,  may  commit  this  offense,  and 
that  therefore  no  discrimination  In  punish- 
ment can  be  tolerated.  E>ven  if  this  premise 
were  sound,  we  are  far  from  conceding  the 
soundness  of  her  conclusion.  But  the  prem- 
ise is  not  sound.  The  ordinance,  It  Is  true, 
ai^Ues  to  "every  person."  For  the  offense,  if 
he  could  commit  it,  he  would  be  sent  to  Jail. 
In  her  case  she  might  be  committed  to  the 
farm  for  purposes  of  reformation.  But  a 
man  can  no  more  commit  the  offense  of  so- 
liciting for  prostitution  than  that  of  carry- 
ing on  tlie  business  of  prostitution.  In  one 
sense,  possibly,  it  may  be  said  that  a  man 
who  acts  as  a  "capper"  for  a  house  of  pros- 
titution Is  guilty  of  the  crime  of  soliciting 
for  It  But  the  crime  committed,  by  others 
tlian  the  principal  is  known  as  "pandering" 
and  the  offender  is  known  as  a  "panderer," 
"pimp,"  or  "procurer."  His  punishment  is 
porvlded  for  in  section  318  of  the  Penal  Code. 
The  words  "soliciting  for  prostitution"  have 
a  well-understood  and  distinct  meaning. 
They  are  held  to  mean  the  act  of  a  fallen 
woman  in  hailing  passers-by  and  soliciting 
them  to  patronize  her  business.  They  are 
so  understood  by  police  officers  and  all  others 
who  are  called  upon  to  labor  with  this  class 
of  people.  The  various  reasons  which  we 
have  assigned  for  holding  that  the  crime  of 
carrying  on  the  busines  of  prostitution  is  con- 
Sned  to  fallen  women  apply  with  equal  force 
to  the  specific  charge  against  the  petitioner. 

The  charge  is  sufficient  The  writ  is  dis- 
charged, and  the  i>etItioner  remanded. 

We  concur:   FINCH,  P.  J,;  HART,  J. 


(56  Cal.  App.  768) 

CAVANAGH  et  al.  V.  SHAVER,  Superiatend- 
•nt  of  Street*,  et  al.    (Civ.  3972.)* 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  March  8,  1922.  Hear- 
ing Denied  by  Supreme  Coart  May  4,  1922.) 

I.  Municipal  eorporations  «=>58l  —  Fifty  per 
ceRt.  redemption  penalty  on  sale  for  taxes  was 
not  saved  by  repealing  statute. 
The  provision  of  Pol.  Code,  {  3779,  requir- 
ing payment  to  the  county  treasurer,  tor  re- 
demption from  a  sale  to  the  county  for  taxes, 


of  the  poridiase  money  and  50  per  cent,  there- 
of, which  was  made  applicable  to  assessments 
for  the  opening  of  streets  by  St.  1889,  p.  73,  { 
16,  was  not  saved  as  to -the  penalty  from  the 
repeal  of  that  section  by  St  1805,  p.  19,  {  8, 
and  by  St  1895,  p.  328,  {  60,  by  the  provi- 
sion of  St  1805,  p.  204,  §  1,  which  provided 
all  sales  and  redemption  should  be  made  in 
the  manner  such  sales  and  redemption  were 
made  before  that  act,  since  the  saving  dause 
makes  no  reference  to  penalties. 

2.  Municipal  corporations  ®=358l  —  Fifty  per 
cent  redemption  penalty  on  sale  for  taxes  not 
extended  to  street  openlnfl  assessments. 

In  view  of  St.  1880,  p.  73,  §  16,  Imposing 
a  6  per  cent  penalty  on  delinquent  assessments 
for  street  openings,  the  provision  of  Pol.  Code, 
!  3779,  requiring  payment  of  the  purchase  price 
of  proper^  sold  for  taxes  to  the  county  with 
50  per  cent  penalty  in  order  to  redeem,  was  not 
extended  to  street  assessments  by  the  provision 
in  that  sec^on  of  the  street  assessment  act 
extending  to  such  assessments  the  provisions 
for  the  coUec^on  of  delinquent  state  and  county 
taxes  not  inconsistent  with  that  act.     , 

3.  Pleading  ^»403(3)— Defeotive  averment  of 
receipt  of  money  held  oared  by  answer  and 
flndinfl. 

The  defective  averment,  in  a  complaint  for 
money  had  and  received,  that  the  money  in  con- 
troversy was  actually  received  by  defendants, 
was  cured,  where  defendants  alleged  the  money 
had  never  come  into  their  possession,  and  at 
the  trial  the  court  found  the  money  bad  been 
received  by  defendants,  and  there  was  'no 
showing  that  they  were  prevented  by  the  trial 
court  from  making  full  and  (ramplete  proof  on 
that  Issne,  so  that  they  were  not  preJudi(Md 
by  the  complaint  within  Code  Civ.  Proc.  §  476. 

4.  Appeal  and  error  $=31030— Premature  com- 
mencement  of  action  does  not  require  re- 
versal. 

That  an  action  for  money  had  and  received 
was  commenced  before  the  actual  receipt  of 
the  money  by  defendants  does  not  require  re- 
versal of  a  Judgment  rendered  against  defend- 
ants after  they  had  received  the  money. 

5.  Money  received  $=> 1 4— Judgment  (»nnot  be 
rendered  against  officer  whose  suocessor  re- 
oelved  the  money. 

A  judgment  cannot  be  rendered  against  a 
defendant  either  individually  or  as  street  com- 
missioner for  money  had  and  received,  where  it 
was  undisputed  that  the  money  was  actually  re- 
ceived by  bis  successor  in  office,  who  was  not 
made  a  party  to  the  action. 

6.  Taxation  «=a7 10  — Deposit  to  redeem  from 
tax  sale  was  made  under  duress. 

A  deposit  to  redeem  property  of  plaintiffs 
from  a  tax  sale,  which  was  necessary  to  pre- 
vent the  permanent  loss  of  plaintiffs'  title,  iras 
made  under  duress,  although  plaintiffs'  title 
had  already  been  clouded  when  die  deposit  was 
made. 

7.  Pleading  «=9347— Defendants  In  aoUon  for 
penalty  erroneously  deposited  held  Mt  enti- 
tled to  Judgment  on  pleadings. 

In  an  action  by  taxpayers  to  recover  the 
amount  of  a  penalty  which  they  were  errone- 


4=s>For  other  cases  ue  lame  topic  and  KEY-NUMBER  in  all  Ksy-Numbered  Digest*  and  Indexes 
*0n  rehearing  euperaedlng  opinion  202  Pac.  470. 
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oasly  reqaJred  to  deposit  to  redeem  from  a 
tax  Bale,  the  defendants  were  not  entitled  to  a 
Jndgment  on  the  pleadings  notwithstanding  a 
defective  allegation  of-  receipt  of  the  money  by 
defendants,  where  the  answer  alleging  the  mon- 
ey bad  not  been  received  was  deemed  denied  nn-' 
der  Code  av.  Proc.  {  462. 

8.  New  trial  «=>7— Court  held  to  have  ]ar(8- 
dlotlon  to  grant,  after  Judgment  for  defendants 
who  subsequently  reoelvetf  money  sued  for. 
Where  the  trial  court  had  rendered  a  Judg- 
ment for  defendants  in  an  action  for  money  had 
and    received    after   proceedings   indicating    a 
trial  on  the  merits  under  Code  Civ.  Proc.  { 
682,  because  there  was  no  showing   at   that 
time   that   defendants   had  ever  received   the 
money  in  controversy,  the  trial  court  had  Ju- 
risdiction to  grant  a  new  trial  after  the  de- 
fendants, before  the  Judgment  was  signed  or 
tiled,  had  collected  the  money  and  had  since 
retained  it. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmett  Seawell,  Judge. 

Action  by  J.  B.  Cavanagh  and  otbers 
against  B.  S.  Shaver,  individually  and  as 
Superintendent  of  Streets  of  the  City  of 
Petaluma,  and  against  the  City  of  Petaluma. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Judgment  reversed  as  to  2).  S.  Shaver 
indlvidnally  and  as  Superintendent  of  Streets, 
and  affirmed  as  to  the  City. 

See,  also,  202  Pac.  470. 

O.  P.  Hall,  of  Petaluma  (B.  X  Dole,  of 

Petaluma,  of  counsel),  for  appellants. 

W.  T.  Mooney,  of  Petaluma,  for  respond- 
ents. 

STURTBVANT,  3.  The  plaintiffs  com- 
menced an  action  against  the  defendants  to 
recover  a  Judgment  for  money.  Although  the 
plaintiffs'  complaint  Is  out  of  the  ordinary,  it 
may  be  said  to  be  a  complaint  as  for  money 
had  and  received.  The  plaintiffs  had  Judg- 
ment in  the  trial  court,  and  the  defendants 
have  appealed,  bringing  up  papers  which  they 
claim  to  be  a  Judgment  roll  and  a  bill  of 
exceptions.  No  motion  to  dismiss  has  been 
made,  neither  has  a  suggestion  of  the  diminu- 
tion of  the  record  been  made,  and  we  there- 
fore treat  the  record  as  sufficient. 

[1]  It  was  the  theory  of  the  plaintiffs  In 
the  trial  court  that  they  were  called  upon  to 
pny.  and  that  they  did  pay,  without  authority 
of  law,  a  penalty  of  50  per  cent,  to  redeem 
from  a  sale  had  in  a  street  opening  proceed- 
ing. The  appellants  claim  the  right  to  collect 
the  penalty  by  reason  of  some  language  con- 
tained in  section  16  of  that  act  (St  1889,  p. 
70)  read  in  connection  with  section  3779  of 
the  Political  Code  as  that  statute  was  for- 
merly worded.  That  part  of  section  16  re- 
ferred to  reads  as  follows: 

"AH  provisions  of  the  law  in  reference  to  the 
sale  aiid  redemption  of  property  for  delinquent 
state  and  county  taxes  in  force  at  any  given 


time,  shall  also  then,  m  far  as  the  same  are 
not  in  conflict  with  tiie  provisions  of  this  act, 
be  applicable  to  the  sale  and  redemption  of 
property  for  delinquent  assessments  hereunder, 
including  the  issuance  of  certificates  and  ex- 
ecution of  deeds." 

Section  3779  of  the  Political  Code  at  the 
same  time  was  worded  as  follows: 

"On  filing  the, certificate  with  the  county  re- 
corder, the  lien 'of  the  state  vests  in  the  pur- 
chaser, and  is  only  divested  by  the  payment  to 
him,  or  to  the  county  treasurer  for  his  use,  of 
the  purchase  money  and  fifty  per  cent,  thereon." 

But  section  3779  of  the  Political  COde  was 
repealed  by  Statutes  of  1895,  c  11,  {  8,  and 
by  chapter  218,  §  59.  Howev»,  the  appel- 
lants claim  that  the  aK>ellant8'  rights  to  the 
penalty  were  saved  by  Statutes  of  1896,  c 
177,  whl<Si  provides: 

"Section  1.  All  sales,  and  redemptions  after 
sale,  of  any  real  property  upon  which  the  assess- 
ment levied  and  assessed  to  pay  the  damases, 
costs,  and  expenses  of  or  incident  to  laying  ont, 
*  •  •  any  street,  •  •  •  shall  be  made  and 
had  in  the  tame  ftme  and  manner  as  such  sales 
and  redemption  were  required  by  law  to  l)e 
made  and  had  on  the  first  day  of  Janoary, 
A.  D.  1895." 

It  will  be  noted  that  the  saving  statute 
does  not  mention  penalties  at  all.  It  will 
also  be  noted  that  the  language  used  by  the 
Legislature  is  quite  different  from  the  lan- 
guage used  in  the  street  opening  act  of  1888. 
The  appellants  make  the  claim  as  though  the 
saving  statute  were  worded  as  follows: 

"All  vromMont  of  the  law  in  reference  to  the 
sale  and  redemption  of  property  for  delinquent 
state  and  county  taxes  in  force  Jannary  1,  1895, 
shall,  80  far  as  the  same  are  not  in  conflict  with 
the  provisicas  of  this  act,  be  applicable  to  the 
sale  and  redemption  of  property  for  delinquent 
assessments,  etc." 

[2]  But  there  is  a  patent  difference  between 
the  language  used  and  meaning  which  Vtie 
appellants  would  attach  to  the  language. 
The  saving  statute  saves  the  procedure  as  to 
"time  and  manner,"  but  does  not  purport  to 
save  a  penalty  of  60  per  cent  It  must  at 
all  times  be  borne  in  mind  that  tax  proceed- 
ings are  In  invitum  and  purely  statutory  and 
afford  no  opportunity  for  invoicing  any  of  the 
principles  of  equity.  City  of  Petaluma  v. 
Hughes,  37  Cal.  App.  473,  475,  174  Pac  336. 
In  the  instant  case  the  penalty  is  not  specif- 
ically mentioned  in  the  statute  under  whlcdi 
the  appellant  claims.  In  the  case  of  CoUiei 
V.  Shaffer,  137  CaL  319,  70  Pac.  177,  the  court 
construed  the  provisions  of  sections  3756  and 
3817  of  the  Political  Code  as  those  sections 
stood  in  1889.  Section  3750  expressly  pro- 
vided a  6  per  cent,  penalty.  Section  3817  re- 
ferred to  a  "twenty-flve  per  cent  penalty, 
which  may  have  accrued  by  reason  of  such 
delinquency  and  sale.  •  •  •"  The  court 
held  that  section  3756  was  the  declarative 
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law  as  to  what  penalties  were  Imposed  and 
that  section  3817  misused  the  number  25  for 
the  number  6.  'Ae  case  shows  that  the 
courts  have  not  gone  out  of  their  way  to 
adopt  a  construction  Imposing  p«ialties. 
That  we  should  not  do  so  In  the  Instant  case 
is  farther  strengthened  by  provisions  of  sec- 
tion le  of  chapter  76  of  the  Statutes  of  1889, 
•whldi  we  have  not  heretofore  referred  to. 
The  greater  part  of  that  section  Is  taken  up 
in  proTlding  for  a  6  per  cent  penalty  whldi 
is  imposed  by  the  terms  of  the  statute  on 
each  delinquent  assessment.  If  the  Legisla- 
tore  had  meant  to  Impose  other  penalties 
certainly  apt  words  would  hare  been  used  to 
express  that  meaning.  On  the  other  hand, 
it  used  language  excluding  such  an  intention. 
Having  provided  a  G>  per  cent  penalty,  it 
then  adopted  statutes  conc^ning  delinquent 
state  and  county  taxes,  "  *  *  *  so  far  as 
the  same  are  not  in  conflict  with  the  provl- 
slcms  of  this  act  •  •  •  "  The  two  expres- 
sions are  not  harmonious.  The  appellants 
were  not  entitled  to  charge  a  60  per  cent 
paialty  and  are  not  entitled  to  retain  the 
same. 

[3]  nie  appellants  in  this  court  take  the 
position  that  whether  the  judgment  of  the 
trial  court  was  Just  or  otherwise,  it  should  be 
reversed  for  certain  alleged  errors.  They 
claim  that  the  plaintifTs'  complaint  did  not 
state  a  cause  of  action,  that  they  raised  the 
question  by  demurrer,  and  that  their  demur- 
rer was  Improperly  overruled.  Their  point 
is  this  that  the  complaint  does  not  flatly  al- 
lege that  the  defendants  received  the  money. 
The  complaint  is  certainly  not  very  dear  in 
this  behalf,  but  after  the  demurrer  was  over- 
ruled the  defendants  flle<!^  an  answer  In 
which,  among  other  things,  they  pleaded  as 
follows: 

"Defendants  allege  that  the  said  sum  of 
I8,066JS3  referred  to  In  said  amended  complaint 
bis  never  come  to  the  poaaession  of  said  defend- 
ants or  to  the  possession  of  any  official  of  said 
defendant  the  city  of  Petalnma,  or  into  the  pos- 
session of  any  one  for  or  on  behalf  of  said  de- 
fendants or  either  of  them.    •    •    •  " 

After  the  trial  was  had,  the  trial  court 
made  findings: 

THiat  the  said  sum  paid  by  plaintiffs  to  said 
defendant  K.  S.  Shaver  as  snch  official,  on  said 
22d  day  of  October,  1915,  to  wit,  the  sum  of 
18,065.53,  was  paid  by  them  under  protest  and 
din^ss,  and  to  prevent  the  clouding  of  their  ti- 
tle to  said  lots;  that  all  sums  and  amounts  in 
ezcen  of  $5,727.64  exacted  by  defendant  R  S. 
Shaver  as  each  official,  of  plaintiffs,  and  paid 
onder  protest  by  them  to  said  defendant  were 
and  are  fllegaL" 

And  thereupon  the  trial  court  awarded 
Judgment  for  the  diflTerenoe,  to  wit  13,337.85. 
In  the  bill  of  exceptions  there  Is  no  showing 
or  attempt  to  show  that  tlM  trial  court  pre- 
vented the  appellants  from  making  a  full  and 
complete  showing  on  the  question  of  receiv- 
ing or  not  rec^vlug  money.    Conceding  that 


the  plalntiffB'  complaint  was  not  as  broad  as 
It  should  have  been,  the  defect  was  cured 
by  the  answer  of  the  defendants,  and  the 
record  shows  that  the  defendants  were  not 
prejudiced.    Code  Civ.  Proc.  i  475. 

[i]  The  record  shows  that  the  money  was 
not  received  on  October  22,  1915,  but  that  it 
was  received  on  July  6,  1918.  The  record 
does  not  show  when  the  action  was  com- 
mraiced;  but  it  does  show  that  the  action  was 
commenced  before  July- 6,  1918.  The  appel- 
lants strenuously  contend  that  the  action  was 
prematurely  commenced,  and  tl^at  the  judg- 
ment should  be  reversed.  Conceding  that  the 
action  was  prematurely  commenced,  but  ex- 
amining the  whole  record,  it  Is  patent  that 
the  rights  of  the  appellants  were  in  no  manner 
prejudiced  because  of  that  fact  We  think 
that  the  Judgment  should  not  be  reversed 
because  of  alleged  errors  which  were  not 
preJudidaL  Mahony  v.  Standard  Gas  Engine 
Co.  (CaU  Sup.)  202  Pac.  146. 

[S]  The  appi^ants  assert  that  the  evidence 
does  not  show  that  the  money  alleged  to 
have  been  deposited  In  bank  ever  came  to  .the 
hands  of  the  defendants,  or  titbet  of  than, 
or  was  ever  daimed  by  them  or  either  of 
them.  In  so  far  as  E.  S.  Shaver,  or  B.  S. 
Shaver,  as  BiQ)erlntendent  of  streets,  is  con- 
cerned, the  contention  is  well  founded.  As 
to  the  dty  of  Petaluma,  the  contention  is  not 
sustained  by  the  record.  The  certificate  of 
deposit  was  offered  In  evidence  and  on  It  ap- 
pears the  Indorsement,  "Paid  7/6/18,"  and 
also  the  Indorsement  "James  A.  Potter,  Su- 
perintendent of  Streets  and  Street  Superin- 
tendent of  the  City  of  Petaluma  and  Succes- 
sor in  Office  to  E.  S.  Shaver."  During  the 
second  hearing  the  question  of  the  payment 
of  the  certificate  being  under  discussion,  Mr. 
Hall,  attorney  for  the  appellants,  admitted 
that  the  certificate  of  deposit  had  been  iMid 
after  the  Judgment  in  the  Hlckey  suit  which 
Judgment  held  that  the  tender  was  good. 
It  is  therefore  dear  that  the  dty  of  Petaluma 
received  the  money  although  it  Is  equally 
dear  that  the  defendant  E.  S.  Shaver  did  not 
receive  It.  He  had  gone  out  of  office  and  his 
successor  in  office  received  the  money,  but 
the  successor  in  office  has  not  been  made  a 
party  to  this  litigation.  As  he  has  not  been 
made  a  party,  he  has  not  had  his  day  in  court 
and  no  Judgment  should  have  been  entered 
as  against  Potter.  As  the  record  does  not 
show  that  Shaver  received  any  part  of  the 
money,  no  Judgment  should  have  been  entered 
as  against  him. 

[I]  The  appellants  daim  that  the  deposit 
was  not  made  under  duress.  We  think  they 
are  mistaken.  True,  the  title  of  the  plain- 
tiffs had  already  been  douded  at  the  time  of 
the  tender.  But  in  the  absence  of  the  pay- 
ment, the  plaintiffs'  title  would  have  been 
permanently  lost 

[7, 1]  The  appellants  daim  that  the  trial 
court  had  no  jurisdiction  to  grant  a  new 
triaL    In  making  this  contention  we  under- 
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stand  tfaem  to  rely  upon  the  mie  stated  in 
Gray  v.  Cotton,  174  Oal.  256,  162  Pac.  1019, 
and  Stow  y.  Superior  Court,  178  Cal.  140, 172 
Pac.  698.  We  think  that  this  case  is  not  con- 
trolled by  either  of  said  cases,  but  that  tlie 
latter  case  is  more  nearly  in  point,  and  in 
that  event  the  trial  court  did  not  exceed  its 
Jurisdiction  in  granting  the  so-called  motion 
for  a  new  trial.  It  might  be  better  said  that 
the  trial  court  was  merely  remarking'  that  it 
took  a  different  view  of  the  pleadings  than 
it  entertained  on  a  previous  date,  and  was 
hearing  the  case  for  the  first  time ;  or,  to  put 
it  another  way,  that  it  had  inadvertently  ex- 
ceeded its  Jurisdiction  on  the  former  occasion 
when  the  plaintiffs  were  not  awarded  a  trial, 
and  that  the  matter  was  being  cured  by  hav- 
ing a  formal  trial  on  the  latter  date.  The 
first  step  in  the  proceedings  is,  by  one  of 
defendants'  attorneys,  called  a  motion  for 
judgment  on  the  pleadings;  by  another  of 
defendants'  attorneys  it  is  called  a  motion 
for  a  nonsuit  It  is  not  clear  that  the  first 
trial  was  not  a  trial  on  the  merits.  True, 
the  plaintiffs  had  not  alleged  "that  the  de- 
fendants had  and  received"  any  money ;  bat 
the  defendants,  in  their  answer,  inserted  an 
allegation  that  they  had  not  "had  and  re- 
ceived the  money."  The  averment  of  the  an- 
swer was  deemed  denied  by  virtue  of  the  pro- 
visions of  section  462,  Code  of  Civil  Proce- 
dure. In  the  face  of  such  a  record  the  de- 
fendants had  no  right  to  move  for  Judgment 
on  the  pleadings.  McGowan  v.  Ford,  107 
CaU  177,  40  Pac.  231.  To  avoid  the  rule  in 
that  case  the  defendants  at  the  hearing  on 
April  11,  1918,  made  certain  statements  to 
the  trial  court  which  were  taken  and  acted 
on  as  evidence.  The  trial  court  so  considered 
'  the  record  as'  appears  from  the  record. 
These,  and  other  matters,  tend  to  show  a 
trial  of  the  case  on  its  merits.  Cbde  Civ. 
Proc.  S  682.  Moreover,  we  are  ot  the  opinion 
that  the  appellants  are  not  in  a  position  to 
press  this  point  It  is  shown  by  the  record 
that  on  April  11,  1918,  the  cause  was  called 
for  trial.  At  that  time  the  appellants  took 
the  position  as  stated  by  the  Judge  of  the 
trial  court: 

"Shaver  has  never  gotten  it  and  he  says  he 
has  never  gotten  it,  does  not  want  it,  would  not 
have  it.  It  appearing  that  the  defendants  each 
and  all  disclaimed  any  interest  whatever  in  the 
fund,"  etc 

Judgment  was  thereupon  ordered  in  favor 
of  the  defendants.  Before  the  Judgment  was 
signed  or  filed,  to  wit,  on  July  6,  1918,  the 
city  officials  proceeded  to  collect  the  money 
and  have  ever  since  retained  it  In  view  of 
the  acceptance  of  the  moneys  by  the  defend- 
ant city,  we  think  the  city  is'not  prejudiced 
when  it  Is  denied  permission  to  change  its 
position  back  to  where  it  originally   stood. 

The  foundation  was  very  imperfectly  laid 
for  the  introduction  in  evidence  of  the  certifl- 
cate  of  deposit,  but  the  objection  to  its  In- 


troduction was  equally  faulty.    The  proceed- 
Ings  were  as  follows: 

"Mr.  Mooney :  I  have  also  here  a  certificate 
of  deposit  which  was  made  by  the  plaintiffs  in 
this  action  and  which  has  since  been  cashed  in 
by  the  city.  Is  there  any  objection  to  that? 
Mr.  Dole:  That  is  objected  to  as  incompetent, 
irrelevant  immaterial  and  hearsay.  •  •  • 
The  Coort:  I  do  not  think  it  is  hearsay." 

We  find  nothing  in  the  record  as  to  the 
proof  of  signatures  on  the  cerUflcate,  but 
such  objection  was  never  made  nor  called 
to  the  attention  of  the  trial  court  I^ie  ap- 
pellants therefore  are  not  entitled  to  have 
this  court  consider  matters  which  were  nem 
before  the  trial  court. 

No  other  points  are  made  which  call  for 
our  consideration.  The  judgment  as  to  B.  S. 
Shaver  and  E.  S.  Shaver  as  superintendent 
of  streets  is  reversed,  and  the  judgment  as 
to  the  city  of  Petaluma  is  aflSrmed. 

We  concur:  LANGDON,  P.  J.;  NOURSK,  J. 

Opinion  of  Supreme  Court,  in  Bank,  Densrlng 
Hearing. 

PER  CURIAM.    Hearing  denied. 

WILBUR,  J.  (dissenting).  I  dissent  from 
the  order  denying  a  transfer,  on  the  ground 
that  the  60  per  cmt  penalty  provided  by 
section  3779  of  the  Political  Code  is  stlU  ap- 
plicable to  sales  for  delinquent  assessments 
for  the  opening  of  streets  under  Che  street 
opening  act  of  1889  (Stats.  1888,  p.  70).  Sec- 
tion 16  of  that  act  provides  for  tb»  sale  of 
the  assessed  property  in  the  same  manner  as 
is  or  may  be  pro'vided  for  the  collection  of 
state  and  county  taxes.    It  Is  also  pro'vided: 

"All  property  sold  shall  be  subject  to  redemp- 
tion in  the  same  time  and  manner  as  in  sales 
for  delinquent  state  and  coanty  taxes;  and  the 
superintendent  of  streets  may  collect  for  eadi 
certificate  fifty  cents,  and  for  eadt  deed  otne 
dollar.  All  provisions  of  the  law,  in  reference 
to  the  solo  and  redemption  of  property  for 
delinqaent  state  and  county  taxes  is  force  at 
any  given  time,  shall  also  then,  so  far  as  the 
same  are  not  in  conflict  with  the  provisions  of 
this  act,  be  applicable  to  the  sale  and  redemp- 
tion of  property  for  delinqnent  assessments 
hereunder,  including  the  issuance  of  certificates 
and  execution  of  deeds." 

Section  3779  of  the  Politleal  Code  as  It  ex- 
isted at  the  time  of  the  enactment  of  the 
street  opening  act,  supra,  provided: 

"On  filing  the  certificate  with  the  county  re- 
corder, the  lien  of  the  state  vests  in  the  par- 
chaser,  and  is  only  divested  by  the  payment  to 
him,  or  to  the  county  treasurer  for  his  nse,  of 
the  purchase  money  and  fifty  per  cent  thereon." 

Section  3780  of  the  Political  Code  fixed  the 
time  for  redemption  as  12  months  from  the 
date  of  purdiase  "or  at  any  time  prior  to 
the  giving  of  the  notice  and  the  application 
for  a  deed,  as  provided  &>r  in  section  thirty- 
seven  hundred  and  eighty-flve  of  this  Oode." 
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Section  3785  provided  that  in  order  to  termi- 
nate the  right  of  redemption  the  purchaser 
must  give  30  days'  notice  before  he  applies 
for  a  deed,  in  wliich  be  was  required  to  state, 
among  other  things,  the  amount  then  due. 
This  amount  included  the  50  per  cent,  au- 
thorized by  statute.  Reed  v.  Lyon,  96  Cal. 
501,  502,  31  Pac.  619.  The  redemption  must 
be  made  in  gold  or  silver  coin.  Pol.  Code,  { 
3781.  "The  redemption  is  effected  by  the 
payment  of  th'e  money,  and  the  taking  of  the 
receipt."  C!ooper  v.  Shepardson,  61  Cal.  SOS- 
It  would  seem  clear  that  the  manner  of 
malting  a  redemption  is  by  payment  to  or  for 
the  purchaser  of  the  amount  for  which  the 
property  was  sold,  plus  60  per  cent,  and  such 
costs  as  were  authorized  by  law.  Assum- 
ing for  a  moment  that  the  statute  of  1896 
revising  the  whole  system  of  sales  and  tax 
redemptions  (Stats.  1895,  p.  19),  containing 
the  express  repeal  of  section  3770,  Political 
Code,  so  affected  the  street  opening  act  of 
1889,  that  ^he  law  of  1895  (page  204),  intend- 
ing in  part  at  least  to  make  the  new  system 
of  collecting  taxes  inapplicable  to  the  oollec- 
ti<«  of  delinquent  assessments  under  the 
street  opening  act  of  1889,  is  the  only  basis 
for  (diarging  the  60  i>er  cent  penalty,  the 
question  is  wheth^  this  and  the  saying  stat- 
ute of  1895  (Stats.  1895,  p.  2M)  still  required 
the  payment  of  the  60  per  cent,  penalty  for 
redemption.  That  statute  provide^  (Stats. 
1805,  p.  204): 

"All  sales,  and  redemptions  after  sale,  of  any 
real  property  upon  which  the  assessment  levied 
and  assessed  to  pay  the  damsKes,  coats,  and 
exi>en8e  for  or  incident  to  laying  out,  opening, 
extending,  widening,  straightening,  diverging, 
curving,  constructing,  or  closing  up,  in  whole 
or  in  part,  any  street,  square,  laine,  alley,  court, 
or  place  within  municipalities  in  this  state, 
shall  remain  unpaid  and  becMue  delinquent  un- 
der tlie  provisions  of  any  act  or  law  regulating 
sa«di  matters,  shall  be  made  and  had  in  the 
same  time  and  manner  as  such  sales  and  re- 
demption were  required  by  law  to  be  made  and 
had  on  the  first  day  of  January,  Anno  Domini 
ei^teen  hundred  and  ninety-five." 

Thus,  as  applied  to  redemptions  the  statute 
provides  that  all  redemptions  "shall  be  made 
and  had  in  the  same  time  and  manner  as 
such  sales  and  redemption  were  required  by 
law  to  be  made  and  had  on  the  first  day  of 
January,  Anno  Domini  eighteen  hundred  and 
ninety-five."  The  queetion  then  is  whether 
the  manner  of  redemption  included  the  pay- 
ment of  the  50  per  cent  penalty.  It  would 
seem  fairly  clear  that  as  the  redemption  was 
alTected  by  the  payment  of  the  amount  due 
to  the  purchaser,  if  the  manner  of  redemption 
was  to  be  the  same,  both  before  and  after  the 
amendments  to  the  law  relating  to  collection 
of  state  and  county  taxes,  such  payment 
would  still  b«  required  notwithstanding  the 
repeal  and  amendments  to  the  various  sec- 
tions of  the  Code  involved  in  the  new  sdieme 
of  tax  sales. 

We  have  so  far  assumed  that  the  statute 


of  1895,  repealing  section  3779,  Political  Code, 
affected  the  right  of  the  purchaser  under  a 
sale  made  for  an  assessment  for  the  oiwning 
of  a  street ;  but  the  logical  result  of  the  de- 
cision of  this  court  in  Ramish  v.  Hartwell, 
126  Cal.  443,  68  Pac.  920,  la  that  the  statute 
of  1895  did  not  affect  the  street  opening  act 
of  1889  in  so  far  as  it  adopted  the  provisions 
of  the  general  system  for  the  sale  for  delin- 
quent taxes.  It  win  be  observed  that  the 
statute  of  1889  adopts  and  makes  a  part  of 
that  statute  the  general  scheme  for  the  col- 
lection of  delinquent  state  and  county  taxes. 
The  exact  language  of  the  provision  will  be 
considered  later.  The  case  of  Ramish  v. 
Hartwell,  supra,  dealt  with  a  similar  pro- 
vision of  the  bond  act  of  1893  (Stats.  1893, 
p.  33),  which  statute  provided  in  section  5 
for  the  adoption  of  the  general  plan  for  the 
collection  of  dellnquMit  bonds  "in  all  re- 
si)ect8  the  same  as  are  provided  by  law  for 
the  collection  of  delinquent  state  and  county 
taxes."  Thereafter  the  general  law  was 
amended  by  the  statute  of  1896  (s&ge  19), 
now  under  consideration,  and  the  city  treas- 
urer refused  to  proceed  In  accordance  with 
the  provisions  of  the  Code  concerning  the 
collection  of  state  and  county  taxes  in  effect 
before  the  amendments  of  1895.  The  court 
held  that  the  amendments  of  1895  were  in- 
applicable to  the  proposed  sale  for  delin- 
quent bonds  and  for  that  reason  the  revised 
statute  with  reference  to  the  collection  of 
state  and  county  taxes  did  not  aj^ly  to  the 
collection  of  delinquent  street  bonds.  In  that 
regard  the  court  stated: 

"In  1896  (Stats.  1805,  p.  327),  section  3771  of 
the  Political  Code  was  amended  by  providing 
that,  instead  of  selling  the  land  at  auction,  the 
property  upon  which  the  taxes  are  delinqnoit 
'shall  by  operation  of  law  and  the  declaration 
of  the  tax  collector  be  sold  to  the  state,  and 
said  tax  collector  shall  tiiake  an  entry  "Sold  to 
the  state"  on  the  delinquent  assessment  list 
opposite  the  tax.'  It  is  contended  by  the  ap- 
pellants that  by  this  amendment  to  the  Political 
Code  its  provisions  are  ipso  facto  incorporated 
into  the  act  of  February  27,  1893,  and  that  the 
city  treasurer  can  proceed  only  in  accordance 
with  the  provisions  of  the  Political  Code,  as 
thus  amended. 

"It  is  a  rule  of  statutory  construction  that  the 
adoption  in  one  statute,  for  the  purpose  of  car- 
rying its  provisions  into  effect,  of  the  provisions 
of  another  statute  by  reference  thereto,  does 
not  Include  subsequent  modifications  of  these 
provisions  in  the  statute  referred  to,  unless  a 
clear  intent  to  do  so  is  expressed.  This  rule  is 
subject  to  a  qualified  exception  in  cases  of  the 
adoption  into  a  spccisd  act  of  the  provisions  of 
law  then  in  force  by  virtue  of  general  laws.  In 
such  cases,  subsequent  modifications  of  the  gen- 
eral law  will  be  deemed  to  be  within  the  intent 
of  such  adoption,  so  far  as  they  are  consistent 
with  the  purposes  of  the  particular  act  (See 
Kirk  V.  Rhoads,  46  Cal.  403.)  A  repeal  of  the 
adopted  statute  vnU  not  take  from  the  adopting 
ttatute  the  operative  force  of  these  provisiotu, 
to  far  M  tA«y  nMiy  be  necettary  to  carry  the 
later  ttatute  into  efiect,  6u(  thete  provitions 
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vfUl  be  regarded  a»  if  f key  \ad  heen  originaUv 
moorporatei  therein  at  lengtK  (Spring  Valley 
W.  W.  V.  San  Francises),  22  Cal.  434;  People 
T.  Glunie,  70  C«L  604;  Colling  v.  Blake,  79 
Me.  218;  Darmfitaetter  v.  Moloney,  45  Micb. 
621;  Sutherland  on  Statntory  Construction,  { 
257.)  Under  the  same  principles,  any  amend- 
ment of  these  provisions  of  the  statute  thus 
adopted,  whether  it  b«  a  particular  act  or  a 
general  law,  which  «o  /or  modifies  them  at  to 
subvert  the  purpose  of  the  statute  by  toAtck 
they  ioere  adopted,  lotB  be  regarded  in  the  same 
light  as  a  repeal.  The  main  object  of  all  statu- 
tory construction  is  to  ascertain  the  legisIatiTe 
will,  and,  as  it  is  to  be  assumed  that  the  legis- 
lature intends  its  acts  to  have  eftectire  opera- 
tion, such  amendments  will  not  be  construed  as 
depriving  the  adopting  statute  of  all  effect,  un- 
less there  is  a  clear  necessity  for  such  constmfe- 
tion. 

"A  comparison  of  the  act  of  1893  with  the 
provisions  of  the  Political  Code,  as  amended  in 
1895,  shows  that  the  prpviaions  in  the  latter  as 
thus  amended  are  entirely  inapplicable  to  the 
former,  and  ineffective  to  carry  its  objects  into 
effect  The  provision  in  section  6  above  quoted 
was  to  enable  the  contractors  to  receive  the 
amount  of  the  assessment  as  the  several  install- 
ments should  mature,  and  to  provide  means  for 
enforcing  its  collection  in  case  of  delinquency. 
The  provision  for  a  sale  of  the  land  at  public 
auction  to  any  one  who  would  pay  the  assess- 
ment, with  the  right  in  the  contractor  to  become 
such  purchaser,  was  an  efficient  mode  of  secnr- 
ing  such  payment,  but  if,  instead  thereof,  the 
land  should  be  struck  oif  to  the  state  with  no 
power  for  its  sale  witliin  five  years,  and  no  fund 
from  which  to  pay  the  amount  for  which  the 
sale  was  made,  there  would  be  no  means  by 
which  the  contractor  conid  receive  his  payment, 
and  the  entire  purpose  of  the  act  would  be 
frustrated.  We  hold,  therefore,  that  the  above 
amendments  to  the  Political  Code  in  1895  aro 
inapplicable  to  the  provisions  of  the  act  of  Feb- 
ruary 27,  1893,  and  that  the  sale  of' land  for 
delinquency  in  the  payment  of  the  bond  is  to  be 
made  according  to  the  provisions  of  the  law  for 
the  collection  and  enforcement  of  taxes  «t  the 
date  of  the  act"     (Italics  ours.) 

It  followB  then  that  the  express  r^eal  of 
section  3779,  Political  Code,  imposing  a  pen- 
alty of  60  per  cent.  If  theretofore  applicable 
to  the  proceedings  for  the  sale  of  property  for 
delinquent  street  opening  assessments  by  rea- 
son of  the  incorporation  by  reference  of  such 
Political  Code  provisions  In  the  street  opening 
act  of  1888,  did  not  operate  upon  or  render 
inapplicable  its  provisiona  as  affecting  sales 
for  delinquent  street  opening  assessments.  It 
seems  to  be  conceded  that  section  16  of  the 
street  opening  act  of  1895  as  originally  en- 
acted (St  1889,  p.  73),  provided  for  the  pen- 
alty of  fifty  per  cent,  in  cases  of  redemption. 
If  so,  the  authority  for  its  imposition  is 
contained  In  the  following  sentences  of  sec- 
tion 16: 

"All  property  sold  shall  be  subject  to  redemp- 
tion in  the  same  time  and  manner  as  in  sales 
for  delinquent  state  and  county  taxes;  and  the 
superintendent  of  streets  may  collect  for  each 


certificate  fifty  cents,  and  for  eadi  deed  one 
dollar.  All  provisions  of  the  law,  in  reference 
to  the  sale  and  redemption  of  property  for  de- 
linquent state  and  county  taxes  in  force  at  any 
given  time,  shall  also  then,  so  far  as  the  same 
are  not  in  conflict  with  the  provisions  of  this 
act,  be  applicable  to  the  sale  and  redemption 
of  property  for  delinquent  assessments  hereun- 
der, including  the  issuance  of  certificates  and 
execution  of  deeds." 

If  the  first  sentence  requires  the  payment 
of  the  penalty  It  Is  because  the  "manner"  of 
redemption  Incorporates  the  idea  of  the  fifty 
per  cent,  penalty,  and  it  that  is  true  there  is 
no  difficulty  in  concluding  that  the  penalty 
is  still  imposed,  because,  as  already  stated, 
the  saying  act  of  1895  (Stats.  1895,  p.  204) 
expressly  provides  that  as  to  the  manner  of 
redemption  the  statute  in  force  January  1, 
1896,  remains  in  force  with  relation  to  the 
street  opening  assessments. 

If  the  requirement  for  the  payment  of  the 
50  per  cent  penalty  is  found  in  the  next  sen- 
tence, "All  provisions  of  the  law,  in  reference 
to  the  sale  and  redemption  of  property  for 
delinquent  state  and  county  taxes  in  force  at 
any  given  time,"  etc.,  incorporated  by  refer- 
ence section  3779,  Political  Code,  we  have 
to  determine  whether  upon  the  principle  stat- 
ed in  Ramish  v.  Hartwell,  supra,  the  amend- 
ment of  1895  renders  Inapplicable  the  50  per 
cfflit  penalty.  It  is  true  that  the  street  open- 
ing act  (section  16),  above  quoted,  differs  in 
the  terms  by  which  it  makes  applicable  to  the 
street  opening  assessment  sales  the  general 
scheme  for  sales  for  delinquent  state  and 
county  taxes,  and  that  interpreted  in  the  case 
of  RamlEih  y.  Hartwell,  supra,  for  the  reason 
that  the  provision  for  the  sale  for  the  street 
opening  assessments  provides  that  the  scheme 
for  "the  sale  and  redemption  of  property  for 
delinquent  state  and  county  taxes  in  force  at 
amy  given  time,  shall  ah90  then,  ao  far  ee  the 
same  are  not  in  oonftiat  with  the  prooMoiw 
•/  thit  aot,  be  applicable,"  etc.    (Italics  oars.) 

It  would  follow  that  the  new  sdieme  for 
the  collection  of  state  and  county  taxes  would 
apply  "so  far  as  the  same  are  not  In  conflict 
with  the  provisions  of  this  act";  but,  as 
stated  in  Bamish  v.  Hartwell,  supra,  the  new 
scheme  for  the  collection  of  delinquent  state 
and  county  taxes  by  a  sale  to  the  state  is 
thoroughly  inconsistent  with  the  system  of 
sales  at  public  auction  to  the  highest  private 
bidder  for  cash.  In  the  one  case  the  entire 
property  is  sold  to  the  state  for  the  tax,  sub- 
ject to  a  fiye-year  redemption,  In  the  other 
case  only  so  much  of  the  property  as  is  neces- 
sary to  pay  the  delinquent  assessment  is  sold 
and  then  to  the  private  bidder  who  accepts 
the  smallest  part  of  the  property  and  pays 
the  assessment  The  new  scheme  of  tax  sales 
in  Its  entirety  is  inapplicable  to  and  incon- 
sistent with  the  scheme  of  sales  to  private 
individuals  provided  by  the  street  opening  act 
(Ramish  v.  Hartwell,  supra),  and  for  that 
reason  under  the  express  terms  of  the  statute 
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of  1888  is  not  agidlcable  to  the  sale  and  re- 
demption of  tlte  {voperty  for  delinqnent 
street  opening  assesamenta. 

I  concur:    RICHABDS,  jostlce  pro  tern. 


(57  Cal.  App.  Wl) 

PEOPLE    V.    JOHNSON.    (Or.    1025.) 

{District  Court  of  Appeal,  First  District,  Dl- 
Tision  2,  California.    April  19,  1922.) 

1.  Bsrgiary  «=34r  (5)— Evidence  held  to  sustala 
fladlsfl  offeaae  was  oommltted  In  nighttime. 

Eridence  that  the  burglary'  was  committed 
while  the  occupants  of  the  house  were  absent 
for  seTcral  days,  and  that  on  the  night  before 
the  door  of  their  apartment  was  discovered  to 
hare  been  broken  open,  a  neighbor  heard  sounds 
as  of  some  one  pounding,  hM  sufficient  to  sus- 
tain the  Jury's  finding  that  the  burglary  was 
committed  in  the  nighttime. 

2.  Criminal  law  «=3|  035 (3)— Remark  of  trial 
eonrt  which  conid  have  been  oorreoted  Is  not 
reveraiMe,  in  akeenee  of  aaslanmsnt  made  at 
time. 

Where  defendant's  counsel,  in  objecting  to 
a  statement  by  a  witness  for  the  prosecution 
on  cross-examination,  said  that  what  the  wit- 
nesB  stated  was  not  an  identification,  a  remark 
by  the  court  that  the  court  did  not  say  it  was  an 
identification,  but  it  was  the  fact,  was  not  of 
inch  a  character  as  to  preclude  the  possibility 
of  obviating  a  harmful  result  if  an  assignment 
of  misconduct  had  been  made  at  the  time,  and 
therefore  the  remark  does  not  require  reversal 
of  the  conviction,  where  it  was  not  assigned  at 
the  time  as  misconduct. 

3.  Criminai  law  «=»  1 044— Answers  made  before 
objection  to  qaestlon  cannot  k*  reviewed 
withoat  motion  to  strike. 

Answers,  made  by  witnesses  before  objec- 
tions were  made  to  questions  asked  them,  can- 
sot  be  reviewed  on  appeal  from  a  conviction, 
where  there  was  no  motion  to  strike  out  the 
answers. 

4.  Criminal  law  «=ai  166/2(8)— Unless  some 
ebjectioaakle  Jnror  sat,  prejndico  In  disallow- 
Ina  challenge  for  cause  If  jnror  subsequent- 
ly peremptorily  challenged  not  shown. 

Accused  was  not  prejudiced  by  the  disal- 
lowance of  his  challenge  for  cause,  directed 
against  a  jnror  whom  he  subsequently  excused 
on  peremptory  challenge,  where  he  exercised  all 
his  peremptory  challenges,  but  did  not  show 
that  any  one  of  the  jurors  who  sat  at  the  trial 
of  the  ease  was  objectionable  to  him. 

AppecU  from  Superior  Conrt,  City  and 
County  of  San  Francisco;  Michael  J.  Roche, 
Jodgei 

Frank  Johnson  was  convicted  of  burglary 
in  the  first  degree,  and  he  appeals.    Affirmed. 

Edmond  H.  Lomasney,  of  San  EVancisco, 
for  appellant 

U.  S.  Webb,  Atty.  Oen.,  and  John  H.  lUor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 


PEOPLE  T.  JOHK30N  28] 

(tOT  P.) 

NOURSEi,  J.  Defendant  was  convicted  of 
burglary  in  the  first  degree  and  appeals 
from  the  judgment.  It  is  contended  that  the 
evidence  is  insufficient  to  support  the  verdict 
of  burglary  in  the  first  degree  under  the  pro- 
visions of  section  1097  of  the  Penal  Code 
that— 

"When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable 
ground  of  doubt  in  which  of  two  or  more  de- 
grees he  is  guilty,  be  can  be  convicted  of  the 
lowest  of  such  degrees  only." 


Mr.  and  Mrs.  Clifton,  the  occupants  of 
the  residence  in  San  Francisco  ttom  which 
the  silverware,  Jewelry,  end  clothing  were 
taken,  were  away  from  home  firom  August 
5,  1921,  until  after  August  11th,  and  the 
house  was  unoccupied.  Before  leaving  they 
had  carefully  closed  and  locked  the  doors 
and  windows.  On  the  morning  of  August 
11th  a  neighbor  discovered  that  the  kitchen 
door  in  the  rear  of  the  house  was  open.  An 
examination  disclosed  that  entrance  had  been 
gained  by  choiring  a  panel  out  of  the  kitchen 
door  and  removing  a  bolt  which  fastened 
the  door  on  the  inside,  and  that  silverware. 
Jewelry,  and  clothing  of  the  approximate 
value  of  $2,500  had  been  taken  from  the 
house.  Shortly  after  12  o'clock  noon  of  the 
same  day  defendant  was  arrested  by  police 
officers,  who  saw  him  come  out  of  a  certain 
San  Francisco  Hotel,  in  which  he  was  regis- 
tered. His  room  was  searched  and  In  a 
closet  thereof  were  found  ^gbt  suit  cases 
containing  the  articles  in  question.  There 
appears  to  be  no  questioa  raised  on  appeal 
as  to  the  sufficiency  of  the  evidence  to  show 
that  defendant  committed  the  bur^ry. 
Therefore  a  particular  recital  of  the  evidence 
on  this  phase  of  the  case  is  unnecessary. 

[1]  Regarding  the  time  whoi  the  crime  was 
committed,  the  evidence  shows  that  appellant 
I  rented  the  room  in  which  the  stolen  articles 
were  located  about  noon  on  August  9th,  and 
that  at  the  time  he  bad  with  him  two  or  three 
suit  cases  or  grips.  At  about  half  past  3 
in  the  afternoon  of  that  day  he  was  seen  by 
one  of  the  witnesses  standing  on  the  comer 
of  Broderick  fand  Oreen  streets  looking  to- 
wards Union  street,  the  Clifton  residence 
being  on  Broderick  between  Green  and  Union 
streets.  One  Mrs.  Ernst  testified  that  she 
lived  on  Union  street  right  below  Broderick; 
that  her  house  stood  on  the  key  lot,  and  her 
yard  and  the  Cliftons'  yard  met  in  the  rear; 
that  on  the  night  of  August  10th  she  was 
sleeping  in  a  room  in  the  back  part  of  her 
house  on  the  second  floor  with  the  windows 
wide  ap&m  that  she  was  awakened  from  a 
sound  sleep  by  a  noise  as  if  some  one  was 
pounding — that  it  sounded  like  a  rock  pound- 
ing, as  If  some  one  was  grinding  something 
and  pounding;  that  ahe  thought  it  was  in 
her  place;  that  she  listened,  and  then  pulled 
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the  window  np  and  down  and  the  noise  stop- 
ped ;  that  she  went  back  to  bed,  and  almost 
immediately  she  again  heard  the  noise;  that 
she  got  up  again  and  opened  the  window 
screen  and  looked  around  and  Just  then  she 
heard  a  door,  and  somebody  said,  "Sh !" ; 
that  it  was  a  very  dark  night,  and  she  did 
not  see  any  one;  that  she  then  went  to  bed 
and  thought  no  more  about  the  occurrence 
until  the  next  day.  As  heretofore  stated, 
the  evidence  showed  that  the  kitchen  door 
was  found  open  the  following  morning,  and 
that  a  panel  had  been  chopped  therefrom  in 
order  to  reach  within  and  withdraw  a  bolt 
which  had  tteea  placed  on  the  inside  of  the 
door.  The  burglary  was  committed  some 
time  betweoi  the  6th  of  August  and  the 
morning  of  the  11th,  and  whether  in  the  day- 
time or  the  nighttime  was  a  matter  for  the 
detevmination  of  the  Jury.  People  v.  Mo- 
Carty,  117  Oai.  65,  48  Pac.  984.  A  disturb- 
ance of  its  verdict  in  that  respect  does  not 
appear  to  be  Justlfled  in  view  of  the  evldoice 
here. 

[2]  During  the  cross-examination  by  ap- 
pellant's counsel  of  the  witness  who  testified 
he  saw  appellant  in  the  vicinity  of  the  Clif- 
ton residence  on  August  9tb,  the  following 
occurred: 

"Q.  Did  yon  ever  identify  this  man?  A.  I 
identified  him  after  I  saw  his  picture  in  the 
paper. 

"Mr.  Lomasney:   I  ask  it  go  out. 

"The  Court:   That  is  what  yon  asked  him. 

"Mr.  Lomasney:  That  is  not  an  identifica- 
tion. 

"The  Court:  I  am  not  saying  it  is  an  identifi- 
cation, but  it  is  the  fact." 

Appellant  now  complains  that  this  remark 
constituted  prejudicial  misconduct  on  the 
part  of  the  trial  court  The  remark  wai 
not  assigned  as  misconduct  at  the  time  It 
was  made,  and  the  trial  court's  attention  was 
not  In  any  manner  directed  to  its  allegetl 
impropriety.  Neither  does  it  appear  that 
the  remark  was  of  such  a  character  as  to 
preclude  the  possibility  of  obviating  a  harm- 
ful result  had  an  assignment  of  misconduct 
been  made  at  the  time.  Undep  these  circum- 
stances, the  rule  is  that  a  claim  of  miscondu'^t 
will  not  be  considered  on  a]K>e&l.  People  v, 
MacDonald,  167  Cal.  545,  551,  140  Pac.  25a 

[3]  Appellant  next  contends  that  the  ad- 
mission of  certain  alleged  hearsay  evidence 
constituted  prejudicial  error.  The  answers 
to  certain  questions  went  into  the  record 
before  objection  was  interposed,  and  no  mo- 
tion was  made  to  strike  out.  This  point, 
therefore,  requires  no  consideration. 

[4]  Appellant  also  complains  that  the  trial 
court  erred  in  disallowing  his  challenge  for 
cause  interposed  to  one  of  the  Jurors  od  the 
ground  of  bias.  The  Juror  was  not  sworn 
and  did  not  serve  as  such  on  the  trial,  having 
been  subsequently  excused  by  appellant  on  a 


peremptory  challenge.  It  appears  from  the 
record  that  appellant  exhausted  his  10  per- 
emptory challenges,  but  it  does  not  appear 
that  he  had  occasion  or  desired  to  exercise 
an  additional  peremptory  challenge.  There 
is  nothing  to  indicate  that  any  of  the  Jurors 
who  served  were  objectionable  to  at^jellant, 
or  that  each  and  all  of  the  12  Jurors  finally 
accepted  and  sworn  were  not  entirely  satis- 
factory to  him.  Under  these  circumstances 
it  is  unnecessary  to  determine  whether  or 
not  the  ruling  was  erroneous,  as  it  did  not 
amount  to  prejudicial  error  and  would  not 
warrant  a  reversal.  People  v.  Kromphold, 
172  Cal.  512,  519,  520,  157  Pac.  699;  People 
V.  Schafer,  161  Clal.  573,  576,  119  Pac.  »20. 
Judgment  aflSrmed. 

We  concur:   LANGDON,  P.  J.;   STDETE- 
VANT,  J. 


(57  Cal.  App.  3U» 

DE  CARLI  V.  ASSOCIATED  OIL  CO.  ct  aL 

(Ctv.  4203.) 

(District  Court  of  Appeal,  First  District,  Di- 
.  vision  1,  California.    April  11,  1922.) 

Jury  «=»I9(I)— Master  and  servant  €=>347— 
Workmen's  Compensation  Act  constitutional 
as  applied  to  injuries  due  to  willful  iHsreoanl 
of  duty. 
Const,  art.  20,  {  21,  authorizing  the  Legis- 
lature to  create  a  complete  system  of  work- 
men's compensation  irrespective  of  fanit,  does 
not  limit  the  Legislature  to  injuries  caused  by 
negligence  as  distinguiBhed  from  wiUful  disre- 
gard of  duty,  and  St.  1917,  p.  834,  |  6b,  provid- 
ing for  compensation   for  serious  and  wOIfnl 
misconduct  of  the  employer,  is  not  unconstitn- 
tioual  as   denying  the  constitutional   right    of 
trial  by  Jury. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;   A.  B.  McKenzie,  Judge. 

Action  by  Joe  P.  De  C&tU  against  the  As- 
sociated Oil  Company  and  others.  From  a 
Judgment  for  defendants  on  demurrer,  plain- 
tiff appeals.    Alflrmed. 

Jay  Monroe  Latimer,  of  San  Francisco,  for 
appellant 

Redman  &  Alexander,  of  San  Francisco,  for 
respondents. 

TYLER,  P.  J.  Action  for  damages  for  per- 
sonal injuries.  Plaintiff  alleges  that  he  was 
employed  by  defendant  Associated  Oil  Com- 
pany and  that  while  engaged  in  his  duties 
as  such  employee,  he  received  severe  per- 
sonal injuries  through  the  gross  and  will- 
ful carelessness  and  negligence  of  defendant 
company.  Defendant  Ocean  Life  Insurance 
Company  was  the  Insurance  carrier  of  de- 
fendant oil  company  and  was  made  a  party 
defendant  solely  for  that  reason.  Both  de- 
fendants demurred  generally  to  the  complaint 
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opon  tbe  gronnd  that  it  did  not  state  a  cause 
of  action,  and  upon  the  furtlier  grounds  of 
lade  of  Jurisdiction  of  tlie  court,  misjoinder, 
and  uncertainty. 

The  ground  relied  upon  below  was  that  the 
superior  court  bad  no  Jurisdiction,  it  being 
dalmed  that  the  matter  of  employers'  legal 
liability  for  injuries  to  employees  was  Tested 
in  tbe  Industrial  Accident  Commission,  which 
body  bad  sole  power  to  determine  and  as- 
sess any  compensation  ito  which  a  plaintiff 
might  be  found  to  be  entitled.  It  appears 
from  the  record  that  plaintiff  was  paid  $780 
pursuant  to  the  terms  of  the  compensation 
act  After  collecting  this  amount,  he  brought 
this  present  action.  The  demurrers  of  the 
different  defendants  were  sustained  without 
leare  to  amend;  Plaintiff  appeals  from  the 
Judgment,  and  in  support  of  his  appeal  con- 
tends in  substance  that  article  20,  {  21,  of 
the  Constitution  as  amended  in  1918  does 
not  by  its  terms  Justify  the  provisions  of  sec- 
tion 6(b)  of  the  Workmen's  Compensation  Act 
in  so  far  as  said  section  e(b)  seeks  to  deny 
the  right  of  trial  by  Jury  in  a  court  of  law 
granted  to  one  by  the  Constitution.  It  is 
argued  that  article  20,  f  21,  merely  vesta  the 
Leelslature  with  plenary,  unlimited  power  to 
create  a  complete  system  of  workmen's  com- 
pensation for  injury,  disability,  or  death  in- 
curred or  sustained  by  workmen  In  the  course 
of  employment  "irrespective  of  the  fault  of 
the  party" ;  that,  giving  to  tbe  word  "fault" 
the  meaning  attributed  to  it  by  tbe  decisions, 
it  la  merely  synonymous  with  "negligence"; 
and  that,  this  being  so,  a  workman  is,  by  tbe 
Constitution,  impliedly  left  his  common-law 
right  to  trial  by  Jury,  in  that  different  dass 
of  cases  where  injury  results  from  a  willful 
disregard  of  duty  by  the  employer.  This 
qoestion  has  been  put  to  rest  in  this  state 
by  the  Supreme  Court  through  numerous  de- 
cisions. 

Tbe  Workmen's  Compensation  Act  as  orig- 
inally enacted  provided  for  an  election  of 
remedies  by  an  injured  employee  where  sucb 
injuries  were  caused  through  the  gross  or 
willful  misconduct  of  the  employer.  Section 
12(b),  c  176,  Laws  1913.  In  1917  tbe  act  was 
amended,  and  this  election  was  eliminated, 
and  in  lieu  thereof  it  was  provided  that  when 
an  employee  was  injured  through  "tbe  seri- 
ous and  willful  misconduct  of  the  employer) 
etc"  that  the  amount  of  compensation 
should  be  Increased  one-half.  Section  6(b), 
Laws  1)917,  p.  834.  Tbe  remedy  here  provided 
for  baa  been  held  to  be  exclusive  of  all 
other  statutory  or  common-law  remedies,  and 
the  constitutionality  of  the  provision  has 
been  upheld  in  numerous  cases.  B.  Clemens 
Horst  Co.  V.  Industrial  Accident  Commission, 
184  Cal.  180,  193  Pac.  105.  16  A  L.  R.  611. 
See,  also.  Western  Metal  Supply  Co.  v.  Pills- 
bury,  172  Cal.  407,  156  Pac.  491,  Ann.  Cas. 
1917E:,  390;  San  Francisco  Stevedoring  Co. 
V.  PHlsbury,  170  Cal.  321,  149  Pac.  686;   Do- 


minguez  v.  Pendoia  (Cal.  App.)  188  Pac.  1025 ; 
Helme  v.  Great  Western  Milling  Co.,  43  CaL 
App.  416,  185  Paa  510.  As  pointed  out.  In 
these  cases,  the  Constitution  autborlEes  a 
comiriete  system  of  workmen's  compensation, 
and  the  language  employed  is  comprehensive 
enough  and  was  intended  to  include  all  in- 
juries, irrespective  of  the  manner  in  which 
they  might  occur.  The  contrition  of  appel- 
lant, therefore,  that  the  language  employed 
in  (be  Constitution  is  a  limitation  on  the  pow- 
er of  the  Legislature,  is  without  merit. 

For  the  reasons  given  the  Judgment  la  af- 
firmed. 

We  concur:    KKRRIOAN,  J.;   KNIGHT, 

Justice  pro  tern. 


(67  Ca).  App.  408) 

HESSE  V.  MERCED  SECURITY  SAV.  BANK. 
(Civ.  2414.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
if ornla.    April  20,  1922.) 

Banks  aad  bankiag  9=>227  (3)— Evidence  held 
Insnffleiant  to  prove  bank's  aaraement  to  pay 
depositor's  oredltor  oortala  torn   on  bank'* 
reoelpt  of  oortain  fnnd. 
In  action  by  assignee  of  installments  due 
on  trucks  sold  highway  contractor  against  a 
bank,  which  was  supplying  tbe  contractor  with 
the  money  to  enable  him  to  perform  tbe  con- 
tract and  had  taken  assignment  of  moneys  to 
become  due  under  the  contract  as  security,  for 
breach  of  the  bank's  agreement  to  pay  certain 
amount  due  on  the  trucks  on  contractor's 'de- 
posit in  bank  of  amount  then  due  from  tbe 
state  under  tbe  contract  in  consideration  of 
assignor's  agreement  not  to  retake  possession 
of  trucks,  evidence  held  to  sustain  finding  that 
the  bank  did  not  make  the  alleged  promise  to 
pay  such  sum. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty;  E.  N.  Rector,  Judge. 

Action  by  R.  E.  S.  Hesse  against  the  Mer- 
ced Security  Savings  Bank,  a  corporation. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Barl  A.  Bagby,  of  Vlsalia,  for  appellant. 
F.  W.  Henderson,  of  Merced,  for  respond- 
ent 

FINCH,  P.  J.  The  complaint  alleges  that 
the  defendant  agreed  to  pay  plaintiff's  as- 
signor $1,500  "from  a  special  fund,  then  and 
there  being  by  said  defendant  and  one  J.  E. 
Lee  provided  for  that  purpose,  said  payment 
to  be  made  by  the  said  defendant  immediate- 
ly upon  receipt  by  defendant  of  said  fund 
which  said  fund  was  *  *  *  In  tbe 
amount  of  $7,000  or  thereabouts";  that  the 
defendant  thereafter  received  such  fund  but 
refused  to  pay  plaintiff  the  stun  promised  and 
converted  the  fund  to  its  own  use;  "that  the 
said  special  fund  consisted  of  moneys  then 
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due  and  payable  by  the  California  State 
Highway  Commission  on  account  of  the  con- 
tract of  said  J.  E.  Lee  with  said  commission 
for  the  constrnction"  of  a  certain  highway. 
The  answer  denies  the  allegations  of  the 
complaint.  The  court  found  the  foregoing 
allegations  of  the  complaint  to  be  untrue  and 
rendered  judgment  for  the  defendant.' 

The  defendant  was  suppljrlng  Lee  with 
money  to  carry  on  his  highway  contract  and 
had  famished  him  large  sums  for  that  irar- 
pose,  taking  as  security  a  mortgage  on  his 
personal  property,  tools,  and  equipment  and 
an  assignment  of  moneys  due  and  to  become 
due  under  the  contract.  Lee  had  purchased 
two  tracks  from  plaintiff's  assignor  on  the 
monthly  payment  plan,  and  several  install- 
ments were  due  and  unpaid  on  May  22,  1920. 
On  that  day  A.  Woods,  representing  the  sell- 
er. Indicated  to  the  officers  of  defendant  that 
It  would  be  necessary  to  take  the  tmdui, 
whldi  were  being  used  on  the  work,  from 
Lee's  possession  unless  arrangements  were 
made  for  payment  of  part  of  the  overdue  In- 
stallments. Certain  payments  were  then  due 
on  the  highway  contract,  and  Woods  called 
up  the  state  engineering  department  to  as- 
certain the  amount  thereof  and  the  time  when 
payment  would  be  made.  E^m  this  point 
forward  the  evidence  is  conflicting. 

Woods  testified  that  he  Informed  the  bank 
ofiBclals  that  he  had  received  Information  from 
the  state  engineering  department  that  checks 
would  be  mailed  to  Lee  that  afternoon  for 
payments  due.    He  further  testified: 

"I  asked  Mr.  Stoddard  If  he  would  pay  a 
check  on  Mr.  Lee  of  $1,500  on  the  arrival  of 
the  money  •  •  •  coming  from  the  state  at 
that  time,  and  be  said  he  would  pay  it  and  that 
would  not  put  Mr.  Lee's  overdraft  any  higher 
than  it  was  at  that  time,  and  I  *  *  *  did 
secure  a  check  of  Mr.  Lee.  •  •  •  They  (the 
back  officials)  informed  me,  in  those  estimates, 
I  think  they  called  them,  there  was  approxi- 
mately ?7,000.  •  •  •  Stoddard  made  the 
statement  at  that  time  that  he  did  not  wish  to 
carry  Mr.  Lee  for  any  more  money  at  that 
particular  time,  but  would  pay  a  check  of  $1,- 
500  or  pay  the  amonnt  of  $1,500  when  these 
estimates  that  were  presumably  coming  from 
Sacramento  arrived." 

H.  B.  Stoddard,  defendant's  cashier,  testi- 
fied: 

"He  (Lee)  was  overdrawn  on  May  22d,  $3,- 
345.26.  •  •  •  Mr.  Woods  assured  us  that  a 
check  was  being  mailed  from  Sacramento  for 
$7,()00;  at  one  meeting  he  said  the  check  bad 
been  mailed.  •  •  •  We  agreed  to  pay  that 
check  if  we  got  the  money  from  the  state  that 
he  said  had  been  mailed  to  us  at  that  time. 
•  *  *  The  promise  was  conditional,  that  if 
we  received  that  money  from  the  state  that  he 
said  was  being  mailed  to  ns,  that  would  put 
Mr.  Lee's  account  in  such  shape  we  could  pay 
bis  check." 

M.  D.  Wood,  vice  president  and  manager 
of  defendant,  testified: 


'7  stated  to  him  at  that  time  that  we  would 
recognize  a  check  of  Lee  in  his  favor  or  his 
firm's  favor  when  Lee  had  the  money  to  his 
credit  to  pay  it  *  *  *  At  the  time  Mr. 
Woods  was  there,  be  said  the  money  was  com- 
ing from  the  ^tate  right  away,  wliich  would  take 
up  the  overdrafts.  *  *  *  I  did  not  tell  him 
anything  except  what  I  have  already  stated, 
that  we  could  not  recognize  any  checks  against 
Lee's  account  until  he  had  the  money  to  pay 
outside  of  the  labor  proposition.  •  •  •  I 
mean  preferred  claims^  anything  that  was  a 
preferred  claim.  *  *  *  Such  claims  as  can 
be  filed  against  the  job,  before  the  labor  com- 
missioner, for  Instance.  *  *  *  I  4id  not 
know,  as  a  matter  of  fact,  what  money  was 
coming  from  the  state  to  Mr.  Lee,  because  the 
money  always  went  to  Lee;  it  did  not  come  to 
the  bank." 

The  anticipated  payment  by  the  highway 
commission  was  not  received  and  deposited 
with  the  bank  until  May  28,  and  then  only  in 
the  sum  of  $3,565.33.  In  the  meantlDie  the 
bank  had  continued  to  pay  Lee's  checks  for 
labor  and  material,  so  that  on  May  28,  after 
crediting  Lee's  account  with  the  $3,565.33,  It 
showed  an  overdraft  of  $1,068.02.  The  $1,: 
500  chedc  was  not  presented  to  the  bank  for 
payment  till  about  the  middle  ^f  June,  and 
at  that  time  Lee's  account  was  overdrawn. 
While  Lee  later  deposited  other  sums  with 
defendant,  at  no  time  after  May  22d  did  he 
have  sufildent  funds  to  the  credit  of  his  ac- 
count to  pay  the  chedc. 

From  the  foregoing  evidence  it  Is  dear 
that  the  court  was  Justified  in  finding  that 
the  defendant  did  not  make  the  alleged  prom- 
ise to  pay  plaintiff's  assignor  $1,500  or  any 
sum. 

The  Judgment  is  affirmed. 

We  concur:    HABT,  J. ;  BURNETT,  J. 


PEOPLE   V.   LEE   MON. 


(57  Cal.  App.  400) 

(Cr.  618.) 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   AprU  20,  1922.) 

Prisons  «s»l7V^,  New,  vol.  18  Key-No.  Scries 
— Statuta  iirohlWting  taking  of  opiam   lato 
prison  Is  valid. 
Pen.  Code,  {  171a,  making  it  a  felony  for 

any  person  not  authorized  by  law  to  bring  toto 

any  prison,  jail,  or  reformatory  any  opium  or 

other  narcotic,  is  valid. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  George  F.  Buck,  Judge. 

Lee  Mon,  sometimes  called  Ah  Fong,  plead- 
ed guilty  to  taking  opium  into  a  county  Jail. 
From  a  Judgment  sentencing  him  to  the 
penitentiary,  he  appeals.    Affirmed. 

Walter  F.  Lynch,  of  Stockton,  for  appel- 
lant 

U.  S.  W^b,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 
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BURNETT,  J.  The  charging  part  of  the 
infbrmatloo  againat  defendant  Is  aa  follows : 

"The  said  Lee  Mon  (sometimes  called  Ah 
ToDg)  did  on  or  about  the  29th  day  of  Decem- 
ber, A.  D.  1921,  prior  to  the  filing  of  thiR  in- 
formation, at  and  in  th»  county  and  state  afore- 
said, willfully,  nnlawfolly,  and  feloniously  bring, 
take,  and  convey  into  the  county  Jail  of  the 
county  of  San  Joaquin,  state  of  California,  a 
quantity  of  opium,  and  at  the  time  of  so  bring- 
ing, taking,  and  conveying  said  opium  into  said 
county  jail '  as  aforesaid,  the  said  Lee  Bfon 
(sometimeB  called  Ah  Fong)  was  not  then  and 
there  authorized  by  law  so  to  do." 

The  defendant  was  duly  arraigned  and 
pleaded  guilty.  He  was  thereupon  sentenced 
to  the  penitentiary  In  accordance  with  the 
reqairement  of  the  statute. 

We  find  nothing  erroneous  or  irregular  In 
the  proceedings.  The  Information  was  based 
upon  the  provisions  of  section  171a  of  the 
Penal  Code,  and  Is  in  pr<q^r  form.  The  only 
reason  nrged  In  the  court  below  why  Judg- 
meat  should  not  be  pronoonced  against  the 
defendant  was  that  "the  statute  is  Invalid." 
But  there  seems  to  have  been  no  argument 
npon  the  question,  and  there  has  been  no 
aK>earance  in  this  court  on  behalf  of  api- 
pellant. 

No  reason  occurs  to  us  why  such  statute 
should  not  be  upheld,  or  why  the  Judgment 
■bould  not  stand. 

The  judgment  is  affirmed. 

We  amcur:  FINOH,  P.  J.;  HART,  3. 


(S7  Cal.  App.  S69) 

WILLIAIMS  V.  IMACONDRAY  &  CO. 
(Civ.  4116.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  April  17,  1922.  Hear- 
ing Denied  by  Snpreme  Court  Jane  15, 1922.) 

1.  Master  and  servant  ®=380  (5)— Complaint 
held  to  warrant  recovery  of  oommlsslons  on 
traaaactlott  proved. 

A  complaint,  alleging  that  plaintiff  was 
employed  to  solicit  orders  for  the  purchase 
through  defendant  of  merchandise  for  the  ac- 
count of  the  purchasers,  and  that  defendant 
promised  to  pay  him  26  per  cent,  of  the  gross 
Iffofits  on  all  business  received  from  persons  in 
plaintiff's  territory,  was  broad  enough  to  sup- 
port a  recovery  of  commissions  on  a  transac- 
tion, though  defendant  contracted  to  furnish 
the  goods  and  then  purchased  them  on  its  own 
account,  instead  of  purchasing  for  the  custom- 
er's account. 

2.  Pleading  iS=939&— Variance  as  to  nature  of 
transaction  on  wMdi  oommlsslons  sought 
held  Immaterial. 

In  an  action  for  commissions  on  an  order 
for  goods  obtained  through  plaintiff's  solicita- 
tion, a  variance  between  an  allegation  that 
the  goods  were  porchased  by  defendant  for  the 


account  of  the  customer  and  proof  that  it  con- 
tracted to  furnish  them  to  the  customer  and 
t&en  purchased  them  on  its  own  account  was 
immaterial  under  Code  Civ.  Proc  SS  469  and 
470. 

3.  CoatraAts  «=s 1 76 (I)— Construction  It  for 
oonrt 

The  interpretation  of  a  contract  is  a  ques- 
tion of  law  for  the  court. 

4.  Corporations  9=9432 (1 2)— Evidence  held  to 
support  finding  of  authority  to  employ  one 
to  solloit  orders  for  share  of  profits. 

Evidence  heid  to  support  a  finding  that  the 
president  of  a  corporation,  who  was  ostensibly 
manager  of  its  export  department  and  with  its 
vice  president  owned  all  of  its  stocli,  had  au- 
thority to  employ  plaintiff  to  solicit  orders  for 
the  purchase  through  defendant  of  goods  for  a 
share  of  the  profits  on  such  orders. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  T.  I.  Fitzpatricli, 
Judge. 

Action  by  H.  R.  Williams,  Jr.,  against  Ma- 
condray  &  Co.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Thomas  H.  Breeze,  of  San  Francisco,  for 
appellant 

Wilson  &  Wilson,  of  San  Francisco,  for  re- 
spondent 

LANODON,  P.  J.  This  is  an  appeal  by 
the  defendant  from  a  Judgment  for  $5,000  in 
favor  of  plaintiff  entered  upon  a  verdict  of 
a  jury. 

The  complaint  alleges  that  on  or  about 
January  10, 1918,  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  plaintiff 
was  employed  by  defendant  to  solicit  trade 
with,  and  if  possible  obtain  orders  from,  per- 
sons, firms,  and  corporations  doing  business 
in  or  residing  in  the  republic  of  China  (ex- 
cepting Manchuria)  Honglcong,  Philippine  Is- 
lands, Dutch  Indies,  Straits  Settlements, 
Australia,  and  New  Zealand  for  the  pur- 
chase thpough  defendant  of  goods  and  mer- 
chandise In  the  United  States  for  the  ac- 
count of  such  persons,  firms,  and  corpora- 
tions, and  that  in  and  by  said  agreement  It 
was  understood  and  agreed  that  plaintiff 
should  solicit  said  orders  and  promote  said 
trade  by  communicating  by  mail  or  cable- 
gram or  otherwise  with  such  persons,  firms, 
and  corporations,  and  It  was  agreed  by  and 
between  plaintiff  and  defendant  that  In  con- 
sideration of  the  performance  of  such  serv- 
ices by  plaintiff,  the  defendant  would  on  de- 
mand, pay  the  plaintiff  a  commission  of  25 
per  cefit.  of  the  grvst  profits  made  or  earned 
by  defendant  on  on  \m»ineM  received  hy  de- 
fendant from  persons,  firms,  or  corporations 
so  residing  or  doing  business  in  the  said 
countries,  or  any  of  them,  regardless  of 
whether  or  not  said  business  was  received 
by  defendant  as  the  result  of  solicitation  or 
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efforts  by  plaintiff;  that  Immediately  after 
the  making  of  said  contract,  plaintiff  entered 
upon  the  performance  thereof,  and  that 
plaintiff  thereafter  continued  to  fully  carry 
out  and  perform  the  said  contract  until  the 
30tb  day  of  April,  1919,  at  which  latter  time 
defendant  wrongfully  and  unlawfully,  and 
without  any  cause  or  reason  whatever,  re- 
fused to  allow  plaintiff  further  to  carry  out 
and  perform  said  contract,  and  that  defend- 
ant has  ever  since  refused,  and  still  refuses, 
to  allow  plaintiff  further  to  carry  out  and 
perform  said  contract,  and  that  plaintiff  has 
at  all  times  since  the  said  refusal  of  defend- 
ant been,  and  he  still  is,  ready,  able,  and 
willing  to  carry  out  and  perform  said  con- 
tract on  his  part;  that  while  plaintiff  was, 
as  aforesaid,  carrying  out  and  performing 
said  contract,  defendant  received  orders 
from  persons,  firms,  and  corporations,  re- 
siding and  doing  business  In  said  countries 
for  the  purchase  by  the  defendant  In  the 
United  States  of  goods  for  tiie  account  of 
said  persons,  firms,  and  corporations  and  for 
the  shipment  of  said  goods  to  said  persons, 
firms,  and  corporations,  and  that  all  of  the 
goods  called  for  by  the  said  orders  were  pur- 
chased by  defendant  in  the  United  States 
for  the  account  of  the  persons,  firms,  and 
corporations  giving  such  orders,  and  have 
been  shipped  by  defendant  to  said  persons, 
firms,  and  corporations. 

It  is  further  alleged  that  defendant  has 
paid  plaintiff  the  commissions  that  became 
due  on  certain  of  said  orders,  but  that  de- 
fendant has  made  and  earned  gross  profits 
on  others  of  the  said  orders,  amounting  to 
the  sum  of  $45,600,  and  that  plaintiff  is  en- 
titled to  25  per  cent  thereof. 

Appellant's  first  contention  Is  that  there 
is  a  jnaterial  variance  between  the  proof 
and  the  allegations  of  the  complaint.  The 
argument  Is  based  upon  the  following  facts: 
The  profit  made  by  defendant  upon  which  it 
refused  to  pay  plaintiff  a  commission  was 
made  upon  one  transaction  with  the  Kalian 
Mining  Administration  of  Tientsin,  North 
China.  There  is  no  dispute  about  the  fact 
that  this  business  came  from  the  territory 
covered  by  the  contract  between  the  parties. 
The  record  shows  that  the  materials  called 
for  by  this  order  were  steel  rails,  and  that 
these  rails  were  not  purchased  by  the  de- 
fendant "for  the  account"  of  the  customer, 
but  a  quotation  of  price  or  a  "firm  offer"  was 
made  to  the  customer  by  the  defendant  after 
defendant  had  secured  quotations  of  price 
from  the  manufacturers.  This  offer  to  the 
customer  was  for  a  price  8  per  cent  in  ex- 
cess of  the  price  aslced  at  that  time  by  the 
manufacturers.  The  customer  accepted,  by 
cable,  defendant's  offer  to  furnish  the  rails. 
Deliveries  were  to  be  made  at  different  times 
In  the  future.  At  the  time  of  the  offer  and 
acceptance  steel  prices  were  unusually  high 
because  of  the  World  War.    Defendant,  how- 


ever, did  not  place  its  orders  with  the  manu- 
facturers at  this  time,  but  waited  tor  sev- 
eral months,  during  which  time  a  great  re- 
duction in  the  price  of  steel  occurred,  due  to 
the  signing  of  the  armistice.  Defendant 
thereupon  purchased  the  rails  at  the  greatly 
reduced  prices,  but  held  the  customer  to  its 
acceptance  of  the  offer  at  the  higher  price, 
thus  malting  a  large  profit. 

Defendant  now  seeks  to  escape  liability  to 
plaintiff,  urging  that  be  has  pleaded  that  he 
was   "employed    *    *    *    to   solicit   orders 

*  *  *  for  the  purchase  through  defend- 
ant of  •  *  •  merchandise  •  *  •  for 
tlie  aooount  of  such  i>ersons,  firms,  and  cor- 
porations"; also,  that  the  complaint  alleges 
that  "aU  of  the  goods  called  for  by  the  said 
orders  were  purchased  by  defendant  in  the 
United  States  for  the  aocount  of  the  persons, 
firms,  and  corporations  giving  such  otdetm. 

•  •  •»  It  Is  asserted  that  such  allega- 
tions do  not  warrant  a  recovery  on  the  facts 
shown. 

[1]  With  reference  to  the  allegations  of 
the  complaint  regarding  the  terms  of  the 
contract  between  the  parties,  we  are  of  the 
opinion  that  such  allegations  are  saflicient- 
ly  broad  to  cover  the  facts  proven.  Aside 
from  the  allegation  above  quoted  and  refer- 
red to  by  appellant  as  being  insufficient  to 
include  the  facts  proven,  there  is,  as  previ- 
ously stated,  an  allegation  that  defendant 
promised  to  pay  the  plaintiff  a  commission 
of  25  per  cent,  of  the  gross  profits  made  or 
earned  by  defendant  on  all  buttneit  receiv- 
ed by  defendant  from  persons,  firms,  or  cor- 
porations so  residing  or  doing  business  in 
the  said  countries.  This  allegation  is  sus- 
tained by  the  testimony  of  plaintiff,  and  is 
sufficient  to  include  the  transaction  admit- 
ted to  have  taken  place  between  the  defend- 
ant and  the  Kalian  Mining  Administration. 

[2]  While"  there  is  some  variance  between 
the  allegation  that  the  indebtedness  arose 
by  reason  of  orders  for  the  purchase  by  de- 
fendant of  goods  for  the  account  of  persons 
In  the  territory  named  and  the  proof,  which 
showed  that  Oie  commission  was  due  upon 
business  handled  in  a  somewhat  different 
manner,  we  are  not  disposed  to  regard  this 
matter  as  material,  because  It  could  not 
have  misled  the  defendant  to  its  prejudice  in 
maintaining  Its  defense  under  all  the  facts 
in  evidence  in  this  case.  Code  Civ.  Proc.  | 
469;  Fielding  v.  Ilcr,  39  Cal.  App.  559,  662, 
179  Pac.  519;  Holden  v.  Mensinger,  175  Cal. 
302,  166  Pac.  950.  Plaintiff  would  have  been 
entitled  to  have  amended  his  pleading  to 
conform  to  the  proof  or  the  fact  could  have 
been  found  In  accordance  with  the  proof. 
Code  Civ.  Proa  i  470. 

It  Is  argued  by  appellant  that  it  Is  unlike- 
ly  that  the  defendant  Intended  to  contract  to 
pay  a  commission  upon  profits  made  upon  di- 
rect sales  to  customers,  but  that  it  is  more 
reasonable  to  su[^>ose  that  defendant  intend- 
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$d  to  contract  with  plaintiff  to  pay  a  com- 
mission only  upon  purcliases  "tor  the  ac- 
count" of  customers.  We  do  not  see  the 
force  of  this  reasoning.  It  is  entirely  dear 
from  the  record  that  the  defendant  was  In 
the  bablt  of  handling  Its  business  in  either 
of  two  ways ;  by  purchasing  for  the  account 
of  a  customer,  charging  a  commission  for 
its  services,  or  by  making  a  "Arm  offer"  to 
the  customer  and  then  buying  the  goods  in 
the  open  market  for  resale  to  the  customer. 
The  circular  letters  and  advertising  matter 
sent  out  by  the  plaintiff  in  pursuance  of  his 
contract  with  the  defradant  solicited  busi- 
ness from  prospective  customers  in  the  pre- 
scribed territory,  under  either  of  these  ar- 
rangements. The  cablegrams  covering  the 
Kalian  Mining  Administration  transaction 
were  submitted  to  Macondray,  by  plaintiff, 
before  they  were  sent  out.  Mr.  Macondray 
was  in  charge  of  the  department  where  plain- 
tiff worked,  and  plaintiff  necessarily  defer- 
red to  his  Judgment  and  advice  as  to  the 
method  of  handling  business  that  came  to 
the  defendant  company.  Macondray  was 
therefore  in  a  position  to  direct  that  the 
basiness  be  handled  in  either  manner.  There 
aeexns  to  be  equal  reason  for  allowing  plain- 
tiff a  commission  upon  the  one  transaction 
as  upon  the  other.  Regardless  of  the  way 
the  business  was  handled  by  the  defendant, 
it  came  to  them  out  of  the  territory  assigned 
to  plaintiff  and  in  response  to  his  advertis- 
ing methods  and  lilalntlff  has  testified  that 
the  agreement  made  with  him  was  for  "an 
Interest  to  the  extent  of  25  per  cent  of  gross 
on  buslneas  done  or  coming  from  China"  and 
the  other  countries  mentioned. 

Defendant  seeks  to  charge  plaintiff  with 
negligence  because,  immediately  upon  re- 
ceipt of  the  acceptance  from  'the  Mining  Ad- 
ministration of  the  offer  made  to  it  by  de- 
fendant, plaintiff  did  not  place  orders  with 
the  manufacturers  for  the  merchandise  re- 
quired. Of  course,  the  question  of  whether 
or  not  the  plaintiff  performed  bis  duties 
carefully  or  negligently  or  used  good  or  bad 
Judgment  during  his  period  of  service  with 
the  defendant  Is  not  an  issue  in  this  .case. 
It  would  seem,  however,  that  criticism  of 
plalntUTs  method  of  procedure  would  come 
rather  ungracefully  .from  the  defendant,  in 
view  of  the  fact  that  plalntllTs  failure  to 
Immediately  place  such  an  order  resulted  In 
a  profit  of  many  thousands  of  dollars  to  de- 
fendant, while  the  pursuit  of  the  only  oth- 
er method  suggested  as  proper  would  have 
made  anything  more  than  a  nominal  profit 
an  Impossibility.  Defendant  contends  that 
the  fortunate  outcome  was  the  result  of  mer- 
est chance,  and  that  plaintiff  was  not  war- 
ranted In  taking  this  chance.  However, 
plaintiff  has  testified  that  when  he  made  the 
offer  to  the  mining  administration  It  was  aft- 
«■  consultation  with  the  president  of  the  de- 
fendant company,  who  was  also  the  manager 


of  the  export  department;  that  prices  of 
steel  were  then  so  high  that  the  defendant 
was  assured  they  would  not  go  higher,  and 
in  fact  the  defendant  was  expecting  a  drop 
in  such  prices  and  also  a  drop  lu  the  freight 
rates.  By  the  time  shipment  was  made  of 
this  order  freight  rates  had  decreased  by 
50  per  cent.,  and  the  price  of  steel  had  de- 
clined sufSciently  to  afford  the  defendant  a 
profit,  as  shown  by  their  books,  of  $30,661, 
after  deducting  a  "manager's  bonus."  The 
Jury  allowed  to  the  plaintiff  $5,000. 

[3]  Complaint  is  made  of  the  refusal  of 
the  trial  court  to  give  certain  instructions  to 
the  Jury  by  which  the  contract  pleaded  Is 
construed  to  cover  only  transactions  with 
customers  by  which  goods  are  bought  for  the 
account  of  silch  customers.  Our  previous 
discussion  of  the  pleadings  answers  this  ob- 
jection of  appellant.  We  do  not  consider 
the  contract  pleaded  to  be  so  limited  In  its 
scope,  and  we  think  such  instructions  would 
have  been  erroneous.  It  is  true,  as  contend- 
ed by  appellant,  that  tbe  question  of  the  in- 
terpretation of  a  contract  is  a  question  of 
law  for  the  court,  but  the  instructions  of- 
fered by  defendant  on  this  subject  do  not 
fairly  interpret  the  contract  which  plaintiff 
pleaded,  and  which  he  proved,  not  only  by 
his  own  testimony,  but  by  numerous  other 
facts  and  circumstances  appearing  In  the 
record  and  hereinafter  referred  to. 

[4]  The  appellant  also  contends  that  there 
Is  no  proof  of  the  authority  of  Mr.  Macon- 
dray to  enter  into  such  a  contract  on  behalf 
of  tbe  corporation.  Briefly,  and  In  sub- 
stance, the  proof  to:  All  of  the  shares  of  the 
capital  stock  of  defendant  were  owned  by 
Mr.  Macondray  and  Mr.  Bathbone.  Mr.  Ma- 
condray was  tbe  president  of  tbe  company; 
Mr.  Bathbone  was  the  vice  president  and  the 
manager  of  the  insurance  department  Mr. 
Macondray  was,  ostensibly  at  least,  the  man- 
ager of  the  export  department  of  defendant 
to  which  department  of  Its  business  the  con- 
tract with  plaintiff  related.  Macondray  em- 
ployed and  discharged  clerks  in  said  depart- 
ment, ordered  g^ds,  and  saw  that  it  was 
shipped  out.  No  one  but  Macondray  and 
Mr.  Connolly,  participated  in  the  business 
connected  with  the  export  department;  the 
contract  with  the  Kalian  Mining  Adminis- 
tration, ui)on  which  this  commission  to 
claimed,  was  made  by  Macondray  on  behalf 
of  the  defendant.  There  were  four  directors 
of  defendant  Mr.  Macondray,  Mr.  Kittle, 
Mr.  Connolly,  and  Mr.  Rathbone.  The  di- 
rectors, practically,  never  held  a  meeting. 
Mr.  Kittle,  one  of  the  directors,  was  merely 
a  "dummy  director,"  owning  but  one  share 
of  the  stock,  and  never  participated  in  the 
business.  Mr.  Connolly  discussed  with  both 
plaintiff  and  Mr.  Macondray  the  contract  In- 
volved here,  and  was  apparently  satisfied 
with  the  same.  Mr.  Bathbone  knew  of  tbe 
contract  with  plaintiff  about  January  or  Feb- 
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ruary,  1918,  whicb  was  shortly  after  It  was 
made,  and,  apparently,  lie  made  no  objection 
to  it.  Mr.  Connolly  himself  had  a  contraet 
with  defendant  which  was  similar  to  the 
contract  held  by  plaintiff,  and  such  contract 
had  been  made  with  Connolly  by  Mr.  Macon* 
dray  as  president  of  the  defendant  It  was 
never  authorized  by  or  acted  upon  in  any 
way  by  the  directors,  and  yet  such  contract 
was  recognized  by  the  defendant  as  a  bind- 
ing obligation,  and  payments  were  made 
thereunder  to  Connolly.  Defendant  also  rec- 
ognized plaintiff's  contract,  and  furnished 
him  with  a  statement  of  commissions  due 
him  thereunder — in  fact,  paid  $500  npon 
such  commissions  and  tendered  another 
small  sum  in  full  settlement,  which  was  re- 
fused. It  was  only  when  plaintiff  Insisted 
upon  having  a  commission  npon  this  large 
transaction  with  the  Kalian  Mining  Admin- 
istration that  any  question  was  raised  re- 
garding the  authority  of  Macondray  to  en- 
ter into  this  contract  on  behalf  of  defend- 
ant. 

Under  all  of  these  facts  we  think  the  im- 
plied finding  of  the  jnry  that  Macondray  did 
have  authority  to  enter  into  this  contract 
on  behalf  of  the  defendant  was  justified. 
Crowley  v.  Genesee  Mining  Co.,  55  Cal.  273, 
276;  Stevens  v.  Selma  Frnit  Co.,  18  Cal.  App. 
242,  250,  123  Pac.  212;  Streeten  v.  Robin- 
son, 102  Cal.  542,  545,  546,  36  Pac.  946;  Scott 
v.  Superior  Sunset  OU  Co.,  144  Cal.  140,  77 
Pac.  817 ;  Newhall  v.  Levy  Bag  Co.,  19  CaL 
App.  9,  25  et  seq.,  124  Pac.  875;  Algeltlnger 
v.  Burke,  176  Cal.  621,  626,  627, 169  Pac.  373 ; 
Reardon  v.  Richmond  Land  Co.,  21  Cal.  App. 
357,  358,  131  Pac.  8W. 

There  are  no  other  matters  requiring  dis- 
cussion. 

The  judgment  is  affirmed. 

We  concur:  STDRTBVANT,  J.;  NOURSE,  J. 


(57  Cal.  App.  401) 

CHAMBERS    V.    BOARD    OF    SUP'RS    OF 
TEHAMA  COUNTY:     (Civ.  2411,  2452.) 

(District  Court  of  Appeal,  Third  District,  <3a]i- 
fomia.     April  20,  1922.) 

1.  Waters  and  water  courses  9=3225— Prooeed- 
Ing  fer  organization  of  Irrigation  district  held 
Judicial. 

A  proceeding  before  the  board  of  supervis- 
ors for  the  organization  of  an  irrigation  dis- 
trict under  St.  1897,  p.  254,  requiring  a  notice, 
a  hearing,  the  taking  of  evidence,  and  a  judg- 
ment, presents  all  the  elements  of  a  judicial 
proceeding. 

2.  Waters  and  wattr  courses  9=>225— On  writ 
of  review  from  order  of  a  board  of  super- 
visors, only  evidence  before  board  considered. 

On  writ  of  review  from  an  order  of  a  board 
of  sapervisorB  denying  a  petition  to'  establish 
an  irrigation  district,  the  investigation  is  lim- 


ited to  the  evidence  before  that  board  la  de- 
termining whether  it  had  any  discretion  to 
dismiss  the  petition. 

3.  Waters  and  water  eonrses  9=>225— BoardT* 
determination  on  credibility  of  witnesses  and 
weight  of  the  evidence  held  oondusiv*. 

On  writ  of  review  from  an  order  of  a  board 
of  supervisors  refusing  to  establish  an  irri- 
gation district,  the  determinations  of  the  board 
on  questions  of  weight  of  the  evidence  and 
eredibiUty  of  the  witnesses  are  conclusive. 

4.  Mandanns  «=a28— Oflioa  of  writ  ef  maatfat* 
stated. 

The  office  of  a  writ  of  mandate  is,  not  to 
control  the  discretion  of  an  inferior  tribnnal, 
but  to  .compel  it  to  act  where  only  one  course 
is  open  to  it  under  the  law. 

5.  Waters  and  water  courses  9=»225— Whether 
owners  »f  town  lots  quaiifled  petitioners  for 
irrigation  district  held  question  of  fact. 

The  primary  purpose  of  St.  1897,  p.  254, 
providing  for  the  establishment  of  an  irriga- 
tion district  on  petition  to  a  board  of  super- 
visors signed  by  a  majority  of  the  owners  of 
"lands  susceptible  of  irrigation  from  a  common 
source,"  was  to  irrigate  agricultural  lands;  bnt 
whether  owners  of  town  lots  were  quaUfied  pe- 
titioners in  any  particular  case  was  a  question 
of  fact  for  the  board  of  supervisors. 

6.  Waters  and  water  oonrses  ®=s>225— Board  of 
supervisors  have  power  to  inciade  a  towa 
within  Irrigation  district 

A  board  of  supervisors  with  power  to  cre- 
ate irrigation  districts  on  petition  of  landown- 
ers have  authority  to  determine  whether  a 
town  will  be  benefited  by  water  for  irrigation 
and  may  include  it  within  the  boundaries  of  an 
irrigation  district 

7.  Waters  and  water  oonrsae  «si)225— Reoortf 
held  to  authorize  oondusion  that  petition  for 
Irrigation  district  was  not  signed  by  naiority 
of  landowners. 

In  a  petition  to  a  board  of  supervisors  for 
the  establishment  of  an  irrigation  district  un- 
der St.  1897,  p.  254,  and  amendatory  acts,  the 
record  held  to  authorize  the  board's  conclusion 
that  petitioners  bad  failed  to  maintain  the 
burden  of  proving  that  petition  was  signed  by 
majority  of  the  qualified  landowner*. 

8.  Waters  and  water  courses  9=»225— Signa- 
tures to  petitioa  for  estaUlsbmMt  af  irri- 
gation district  act  to  b*  witlidrawa  aftar 
publication. 

Irrigation  Act  I  2,  providing  that  signa- 
tures to  a  petition  for  the  establishment  of  an 
irrigation  district  may  be  withdrawn  at  any 
time  before  publication,  implies  that  such  sig- 
natures may  not  be  withdrawn  thereafter. 

Petition  by  O.  W.  Chambers  against  the 
Board  of  Supervisors  of  the  Ounty  ot  Te- 
hama. Fr<nn  an  order  denying  the  petition, 
the  petitioner  applies  for  writ  of  review  and 
for  a  writ  of  mandate.    Denied. 

McCoy  ft  Oana  and  W.  P.  Johnson,  all  ot 
Bed  Bluff,  for  petitioner. 
Fred  C.  Pngh,  ot  Bed  Bluff,  tor  respondent 
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BURNITTF,  J.  Pedtloner  made  an  original 
application  to  this  court  for  a  writ  ot  review 
(No.  2411)  to  anaul  an  order  or  resolution  ot 
the  board  of  sapervisors  of  Tebama  county 
denying  4, petition  for  the  organization  of  an 
irrigation  district  to  be  known  as  Loa  Moll- 
nos  Colony  irrigation  district,  and  later,  an 
application  for  a  writ  of  mandate  (No.  2402) 
to  require  the  t)oard  to  adopt  a  suitable  reso- 
lution determining  that  all  the  provisions  of 
the  Irrigation  Act  of  Mardi  31,  1887  (Stats. 
1897,  p.  254),  and  the  amendatory  acts  liave 
been  complied  with.  The  two  aiK^cations 
were  made  for  the  reason  that  petitioner  was 
in  doubt  as  to  whether  it  is  a  case  for  certio- 
rari or  for  mandate,  and  it  was  stipulated 
at  the  hearing  herein  that  they  might  be  ccm- 
sidered  together  by  this  court  and  covered  In 
one  opinion. 

The  petition  to  the  l>oard  of  supervisors 
was  In  i»«per  form  and  was  published  as 
required  by  the  statute.  A  written  opposltimi 
or  contest  was  filed  by  certain  property  own- 
ers within  the  proposed  district,  and  after  a 
pnblic  hearing  the  board  denied  the  petition. 
Several  questions  have  been  discussed  by 
counsel,  but  the  only  serious  controversy 
■eems  to  be  as  to  whether  the  evidence  be- 
fore the  board  of  snpervlsorB  showed  without 
■obstantial  conflict  that  the  petition  for  the 
organization  of  the  district  was  signed  by  the 
xequisite  number  of  property  owners  in  view 
of  section  1  of  said  act,  providing: 

"A  .majority  in  number  of  the  holders  of  ti- 
tle or  evidence  of  title  to  lands  susceptible  of 
irrigation  from  a  common  source,  and  by  the 
nune  system  of  works,  Inclnding  pumping  from 
■Dlisnrface  or  other  waters,  such  tiolders  of 
title  or  evidence  of  title  representing  a  ma- 
jority in  value  of  said  lands,  may  propose  the 
organization  of  an  irrigation  district,  under 
the  provisions  of  this  act." 

[1]  In  considering  this  question  there  can 
be  no  doubt  that  the  board  exercised  a  ju- 
dicial functlcm. 

"The  board  must  hear  all  relevant  and  com- 
petent evidence  offered,  and  thereupon  deter- 
Bine  whether  or  not  the  petition  is  signed  by 
a  majority  in  number  of  the  holders  of  land 
vitliin  the  proposed  Astrict  susceptible  of  irri- 
gation from  the  tame  source  or  system,  and 
witcther  or  not  the  lands  held  by  anch  signers 
represent  a  majority  in  value  of  such  lands 
within  the  district.  *  •  •  This  scheme  pre- 
sents an  tbe  usaal  elements  of  a  judicial  pro- 
ceeding, the  notice,  tbe  bearing,  the  taking  of 
evidence,  and  the  judgment."  Imperial  Water 
0>.  V.  Supervisors,  162  CaL  14,  120  Pac.  780. 

(2)  We  talce  It,  also,  that  In  the  detetmlna- 
tlon  of  the  merits  of  these  applications  "we 
are  not  to  try  any  issues  of  fact  that  were 
presented  to  tbe  board  of  supervisors,  but 
oar  Investigatltm  Is  limited  to  an  inquiry  as 
to  tbe  evidence  before  said  board  and  wheth- 
er. In  view  of  the  situation  as  then  and  there 
cdstlBg,  file  board  liad  aiiy  legal  discretion 
2OTP.-18 


to  dismiss  or  deny  the  petition.  Ii«lln  v.  Hop- 
pin,  156  OL  483,  106  Paa  582;  Haralson  y. 
8.  San  Joaquin  Irr.  Dlst,  20  OaL  App.  324, 
128  Pac.  1010. 

[3, 41  If  there  was  any  substantial  evidence 
before  the  board,  or  there  was  any  ground  for 
a  rational  Inference,  that  -said  petition  was 
not  sl^ed  by  the  requisite  number  of  prop- 
erty owners,  and,  for  that  reason,  the  board 
decided  against  the  petitioners,  manifestly 
we  cannot  say  that  the  board  exceeded  its 
jurisdiction,  for  the  law  expressly  clothes 
tbe  board  with  the  authority  to  decide  that 
very  question  in  accordance  with  the  view 
entertained  by  said  l>oard  of  the  weight  ot 
the  evidence  and  the  credibility  of  the  wii> 
nesses.  likewise.  In  such  case  the  writ  ot 
mandate  would  not  Issue  because  its  office 
is  not  to  control  the  discretion  of  an  inferior 
tribunal,  but  to  compel  It  to  act  where  only 
one  course  is  open  to  It  under  tbe  law;  In 
other  words,  to  require  that  said  tribunal  or 
officer  disctiarge  a  plain  ministerial  duty. 
These  propoeiltons  need  not  be  discussed  any 
further,  as  they  are  elementary  and  not  dis- 
puted. 

What,  then,  was  the  situation  before  the 
board  in  relation  to  this  question?  Without 
reviewing  in  detail  the  evidence  as  to  the 
number  of  competent  and  qualified  signatures 
to  the  petiticm  we  may  accept  the  admission 
ot  petitioner  that  the  number  is  140.  This 
!s  shown  by  the  supplementary  affidavit  of 
H.  S.  Gans,  one  of  tbe  attorneys  for  petition- 
ers, filed  with  the  board  on  October  17,  1921. 

[1, 8]  What  was  tbe  showing  as  to  the 
whole  number  of  qualified  property  owners 
within  the  proposed  district?  As  to  this.  It 
was  not  disputed  that  81B  names  appeared 
upon  the  assessment  roll.  From  this  nimiber 
it  is  the  daim  of  petitioner  tlutt  104  should 
be  deducted  because  they  were  the  owners  of 
lots  in  the  towns  of  Los  Mollnos  and  Dairy- 
viUe.  If  such  deduction  were  made  we  would 
have,  of  course,  215,  of  which  140  is  obviously 
more  than  one-half.  But  here  we  are  con- 
fronted with  the  contention  of  respondent 
that  the  showing  t>efore  the  board  of  super- 
visors did  not  justify  any  such  deduction. 
Before  ccmsidering  the  disputed  question  of 
fact,  it  is  well  to  note  the  peculiar  language 
of  tbe  statute  requiring  the  signatures  to  the 
petition  to  l>e  of  a  majority  of  the  owners  of 
"lands  susceptiUe  of  irrigation  from  a  com- 
mon source."  It  does  not  necessarily  follow 
from  this  that  town  lots  should  be  excluded 
from  consideration.  The  primary  purpose  of 
the  act  Is  to  accomplish  the  irrigation  of  agri- 
cultural lands,  and  in  the  sense  in  whidi  the 
expression  is  used  in  tbe  statute  the  ordinary 
town  lot  should  not  be  classified  with  said 
lands;  but  it  is  true  tlmt  some  town  lots  are 
of  such  size  and  put  to  such  use  as  to  require 
irrigation,  and  the  difference  t>etween  such 
lots  and  agricultural  lands  would  be  only  OM 
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ot  degree  and  would  not  Justify  any  discrimi- 
nation. Whether  the  owners  of  the  town  lota 
should  be  deemed  qualified  petitioners  In  any 
particular  case  would  be  a  question  of  fact  to 
be  determined  by  the  board  of  supervisors  to 
whose  discretion  the  Legislature  has  commit- 
ted it.  It  is  also  true  that  the  board  has  au- 
thority to  determine  whether  a  town  will 
as  a  whole  be  l>eneflted  directly  by  water  for 
irrigation  and  so  Include  it  within  the  bound- 
aries of  an  Irrigation  district.  The  foregoing 
follows  from  a  consideration  of  the  statute 
and  the  decisions  of  the  Supreme  Court  in 
Board  of  Directors  v.  Tregea,  88  Cal.  334,  26 
Paa  237;  In  re  Central  Irrigation  District, 
117  CaL  382,  49  Pac.  3M;  Imperial  Water 
Co.  V.  Supervisors,  162  CaL  14,  120  Pac  780; 
La  Mesa  Homes  Co.  v.  La  Mesa,  etc.,  Irr. 
Dist,  173  CaL  121.  15»  Paa  593. 

[7]  Turning  to  the  record  before  the  board 
as  to  this  feature  of  the  case,  we  find  that 
petitioners,  after  describing  the  lands  to  be 
included  In  the  proposed  district  comprising 
some  12,000  acres,  alleged  In  their  petition: 

"That  said  lands  are  susceptible  of  irrigation 
from  tlie  common  sources  and  by  tlie  same  sys- 
tem of  works  mentioned  herein." 

Tills  allegation  was  not  challenged  by  the 
written  objection  filed  by  the  contestant  prop- 
erty owners  except  that  there  appeared  upon 
said  petition  "the  names  of  twenty-nine  per- 
sons who  are  the  owners  and  holders  of  the 
title  or  evidence  of  title  to  town  lots  In  the 
town  of  Los  Moltnos  and  are  not  the  owners, 
or  the  holders  of  tlUe  or  evidence  of  title  to 
any  other  lands  within  said  proposed  irri- 
gation district;  siiid  town  lots  not  being 
agricultural  lands  and  not  t>elng  lands  that 
wiU  be  benefited  by  Irrigation,"  and  the 
names  of  six  persons  "who  hold  the  title  or 
evidence  of  title  to  town  lots  In  the  town  of 
Danville."  There  was  thus  presented  an  Is- 
sue as  to  the  proi>erty  qualification  of  only 
thirty-five  of  those  on  the  assessment  roll, 
and  while  It  may  not  be  that  petitioners 
would  be  estopped  from  showing  before  the 
board  that  a  larger  number  was  disqualified, 
yet  the  board  of  supervisors,  acting  as  a  Ju- 
dicial tribunal,  would  be  Justified,  at  least 
where  no  proof  was  -offered  to  the  contrary, 
in  assuming  that  as  to  the  remainder  they 
were  owners  of  lands  susceptible  of  Irriga- 
tion from  a  common  source.  And  we  find 
that  no  evidence  was  offered  before  the  board 
as  to  this  disqualification  except  as  to  those 
challenged  by  the  contestants,  and  the  effect 
of  the  showing  in  that  regard  Is  that  twenty- 
four  of  petitioners  were  Induded  in  that 
class. 

It  is  the  contention,  however,  of  petitioner 
that  when  it  is  shown  that  certain  persons 
were  owners  of  town  lots,  it  must  be  inferred 
that  euch  lots  were  not  susceptible  of  irri- 
gation ttom  a  common  scource  and  Uie  own- 
ers were  therefore  disqualified.   The  only  evi- 


dence before  the  board  shown  by  the  record 
as  to  this  1b  the  following  testimony  of  H.  S. 
Oans: 

"That  of  the  said  819  persons  whose  names 
appear  upon  the  said  assessment  roUr  91  were 
assessed  upon  property  within  the  to,wn  of 
Los  Molinos;  that  of  said  91  persons,  27  were 
signers  to  the  said  petition  for  orgamzatioin 
of  district;  that  of  said  319  persona,  13  were 
assessed  upon  property  within  the  town  of 
Danville;  that  of  said  13  persons,  3  were 
signers  to  the  said  petition  for  organij^tion  of 
district;  that  talcing  the  sum  of  91  and  13 
names,  to  wit,  104  names,  from  said  319  names, 
would  leave  the  balance  of  215  names  as  on  the 
assessment  roll;  that  4  of  said  27  persons  sign- 
ing said  petition  and  on  the  assessment  roll  for 
lots  within  the  town  of  Los  Molinos,  as  afore- 
said, were  also  on  the  said  assessment  roll  for 
lands  not  in  said  town  of  Los  Molinos  and  with- 
in the  boundaries  of  said  irrigation  district." 

There  was,  thus,  no  description  whatever 
of  the  character  or  extent  of  the  property 
within  said  towns  not  represented  on  said 
petition.  It  was  not  even  designated  as  lots 
but  property,  and  it  would  not  be  unreason- 
able to  suppose  that  in  these  sparsely  popu- 
lated towns  or  villages  the  several  tracts  of 
land  may  have  be^i  of  considerable  extent 
and  susceptible  to  irrigation.  However,  if 
we  concede  that  from  that  evidence  the  board 
of  supervisors  should  have  drawn  the  infer- 
ence that  this  pri^>erty  should  not  have  been 
included  In  the  calculation  at  all,  there  Is 
nothing  to  show  that  the  owners  were  not  as- 
sessed upon  other  property  in  the  district 
which  sliould  be  so  considered.  It  is  to  be 
observed  that  there  is  evidence  in  this  respect 
as  to  those  who  signed  the  petition,  but  not 
as  to  the  balance. 

It  Is  not  to  be  disputed  that  the  burden  ot 
proof  was  upon  petitioners  to  prove  every 
fact  that  lies  at  the  foundation  of  their  pro- 
ceeding. They  allege  and  were  required  to 
prove  that  their  petition  was  signed  by  a  ma- 
jority of  all  the  qualified  owners  of  property 
within  the  proposed  district.  This  involved, 
of  course,  the  two  considerations,  to  wit,  the 
number  of  eligible  names  on  their  petition 
and  the  whole  number  upon  the  assessment 
roU.  If  either  of  these  facts  was  left  to 
conjecture  or  was  not  established  satisfac- 
torily, this  court  cannot  say  that  the  board 
exceeded  its  jurisdiction  or  violated  a  plain 
ministerial  duty.  As  we  view  the  record,  wa 
canuot  say  with  any  degree  of  certainty  that 
more  than  24  names  should  have  been  de- 
ducted, by  reason  of  the  ownership  of  lands 
not  susceptible  to  irrigation,  from  the  assess- 
ment roll.  This  would  leave  295,  and  the  140 
would  therefore  fall  short  of  the  required 
number. 

[8]  It  appears  that  about  90  of  Qmef  who 
signed  said  petition  filed  With  the  board,  at 
the  time  of  the  bearing,  a  written  applicatloa 
to  have  their  names  withdrawn  and  strickem 
from  the  petition  upon  the  ground  that  they 
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signed  It  under  a  xilsapprahensioii.  Petttioner 
urges  that  thia  drcnmstance  probably  in- 
flnenced  the  board  In  its  denial  of  the  peti- 
tion. But  the  said  Irrigation  Act  in  section 
2  provides  that  "signatures  to  the  petition 
may  be  withdrawn  at  any  time  before  the 
publication  is  commenced,  as  In  thia  section 
required,"  etc.,  thereby  implying  that  It  may 
not  be  d«me  thereafter.  Since  the  record  does 
not  show  to  the  contrary,  we  must  assume 
that  the  board  of  supervisors  had  due  regard 
for  this  prOTislon  of  the  statute  and  gave  no 
effect  to  the  attempted  withdrawaL  Indeed,^ 
the  minutes  show  the  ground  upon  which 
the  order  was  based  as  follows: 

"Whereas,  tbe  above  matter  having  been 
heud  by  this  board  and  evidence  oral  and 
docnmentary  having  been  introduced  and  it  ap- 
pearing therefrom  that  the  said  petition  does 
not  comply  with  the  Tequirements  of  an  act  ap- 
proved March  31,  1897,  and  the  subsequent  acts 
amendatory  thereof  and  sapplemental  thereto, 
in  that  said  petition  does  not  contain,  or  is 
not  signed  by  a- majority  in  number  of  the  hold- 
ers of  title,  or  evidence  of  title  as  required  by 
■aid  act  and  the  amendments  thereto.  , 

"Vow,  therefore,  be  it  resolved,  that  It  is 
the  sense  of  this  board,  and  the  board  hereby 
Aids,  as  a  fact,  that  said  petition  contains  less 
than  a  majority  of  the  holders  of  title  and  evi- 
dence of  title  as  shown  by  the  assessment  roll 
of  Tehama  county  for  the  year  of  1921,  that 
the  said  petition  be,  and  the  same  is  hereby 
denied." 

We  think  It  cannot  be  held  that  the  board 
acted  without  Jurisdiction  or  in  violation  of 
its  plain  duty ;  and,  moreover.  If  it  might  be 
said  that  there  was  sufBcient  evidence  to  Jus- 
tify a  conclusion  in  accordance  with  tbe  con- 
tention of  petitioner,  the  state  of  the  record  is 
such  that  we  should  exercise  our  discreUon 
In  favor  of  respondent. 

Tbe  order  to  show  cause  in  each  case  Is 
disdiarged,  and  the  peremptory  writ  denied. 

We  ccmcnr:  FINCH,  P.  J.;  HART,  J. 


<$7  Cal.  App.  »6) 

8CHOLES  V. 


SILVjUS.    (Ctv.  3688.) 


(District    Court   of   Appeal,    Second    District, 
INvision  2,  California.    April  19,  1922.) 

t.  EvMenoe  .4=»246— Exclmilng  attorney's  let- 
ter admitting  one-foarth  Interest  la  pntperty 
oaiy,  instead  M  one-half  olajmsd,  error. 

In  an  action  to  establish  a  trust  and  quiet 
title  to  a  one-half  interest  in  real  property,  the 
ex<daaion  of  a  letter  written  by  {daintilTs  at- 
torney burdened  with  the  admission  that  ber 
interest  in  the  property  was  bat. a  one-foarth 
error. 


2.  Evldeaee  ^9258(2)— Letter  written  by  at- 
toraey  bold  to  be  uttersjice  of  diant. 
In  an  action  to  establish  a  trust  and  qnlet 
title  to  a  one-half  interest  in  a  parcel  of  real 


property,  evidence  fteld  to  shew  t&at  a  letter 
admitting  ownership  of  a  one-fourth  interest 
only  written  by  plaintifTs  attorney,  was  writ- 
ten under  her  express  direction,  and  that  it  was 
her  utterance,  end  not  merely  tiiat  of  her  coon* 
sel. 

Apfteal  from  Superior  Court,  Los  Angeles 
Ooonty;  Charles  S.  BnmeU,  Judge. 

Action  to  establish  a  trust  and  quiet  title 
by  Grace  M.  Scholes  against  F.  D.  SUvius. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 


tc  Austin,   of  liOS   Angeles,   and 
McBryde,  of  Glendale,  for  appel- 


HockOT 
James  F. 
lant 

Leon  R.  Tankwlcb  and  Bdward  H.  Allen, 
both  of  Los  Angeles,  for  resitondent. 

WORKS,  J.  This  Is  an  action  to  estabUsh 
a  trust  in  a  parcel  of  real  property  and  to 
quiet  title  to  an  undivided  one-Iialf  Interest 
in  it  The  comt)laint  alleges  that  upon  cer- 
tain considerations  the  parties  had  agreed 
to  take  title  to  tbe  property,  that  defendant 
took  title  thereto  in  his  own  name  in  sev- 
eralty, and  that  be  refused  to  convey  to 
plaintiff  her  one-half  interest,  Plaintiff  had 
Judgment,  and  defendant  appeals. 

It  is  contended  by  api)ellant  that  the  trial 
court  erred  in  refusing  to  receive  a  certain 
letter  in  evidence.  The  missive  was  written 
by  respondent's  counsel  to  appellant,  and  It 
was  offered  upon  tbe  theory  that  it  contained 
an  admission  that  respondoit  was  entitled 
to  but  a  one-fourth  interest  In  the  property; 
the  objection  to  Its  reception  in  evidence 
being  that  it  was  but  an  offer  of  compromise. 
The  body  of  the  letter  follows: 

"Mrs.  Grace.  Scholes  of  thia  city  has  retained 
me  to  protect  her  interests  regarding  the 
property  located  at  S026  South  Hoover  street  in 
this  city  in  which  she  has  a  one-fourth  Inter- 
est as  a  result  of  the  agreement  entered  into 
between  yon  and  Mrs.  Scholes  at  the  time  the 
property  was  purchased. 

"A  search  of  the  records  in  the  coonty  re- 
corder's office  made  tills  morning  discloses  the 
fact  that  no  transfer  of  this  property  has  been 
made,  and,  nnless  I  receive  a  written  assur- 
ance from  you  by  return  mail  that  you  intend  to 
live  up  to  yonr  agreement  to  the  extent  that 
she  may  be  allowed  to  occupy  tbe  property  at 
least  until  such  time  as  the  sum  of  fS25  shall 
have  been  applied  as  rent  at  the  rate  of  $25 
per  month  for  the  apartment,  I  am  instructed 
to  file  an  action  to  have  her  declared  an  own- 
er in  said  property  to  the  extent  of  one-fourtt 
interest. 

"The  sum  of  $325  is  arrived  at  by  using  the 
snm  of  $8,600  as  the  actual  value  of  the  prop- 
erty. Mrs.  Scholes  is  willing  to  settle  the 
whole  matter  on  the  above  basis;  that  is,  that 
she  be  allowed  to  occupy  -the  premises  on  the 
basis  of  $25  per  month  rent  so  long  as  any 
part  of  the  said  sum  of  $325  stiQ  remains  due 
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her;  otherwise  we  wtll  commence  suit  tor  aa 
Interest  In  the  property." 

It  should  be  obserTed  in  explanation  of  this 
letter  that  the  mention  of  the  flgores  oon- 
Uined  in  it  and  the  offer  of  appellant  to 
accept  an  occupancy  of  the  premises  In  settle- 
ment of  her  claim  to  an  Interest  in  the 
property  all  arose  from  certain  negotiations 
which,  according  to  the  testimony  of  appel- 
lant, had  preceded  the  final  agreement  to  ac- 
quire the  place.  It  is  strikingly  apparent 
from  a  perusal  of  the  letter  that  it  is  bur- 
dened with  the  admission  that  respondent's 
Interest  In  the  property  was  but  a  one-fourth 
interest.  The  only  question  to  be  considered 
is  whether  the  admission  is  one  which  may 
be  termed  an  independent  admission.  Wheth- 
er it  is  so  appears  to  us  to  be  settled  by 
Rose  V.  Rose,  112  OaL  341,  44  Pac  658.  The 
exact  nature  of  the  paper  which  was  received 
in  evidence  In  that  case  Is  not  disclosed 
by  the  opinion  of  the  Supreme  C!ourt,  but  we 
have  examined  the  record  on  appeal  in  the 
litigation  and  have  ascertained  Its  contents. 
The  case  was  a  divorce  case  and  one  of  the 
questions  for  determination  was  whether 
certain  property  was  the  community  estate 
of  the  parties.  The  paper  mentioned  was 
signed  by  the  husband.  It  opened  with  the 
assertion : 

"I  and  Maria  M.  Rose  are  husband  wife  [sic], 
and  are  owners  of  the  following  community 
property,  and  which  constitutes  all  the  prop- 
erty that  I  have  or  own  in  my  own  name  or 
otherwise." 

There  was  next  a  statement  that  the  two 
could  not  longer  live  happily  as  man  and 
wife,  followed  by  an  offer  to  divide  all  the 
property  describing  it,  equally  with  the  wife. 
In  disposing  of  the  question  as  to  the  ad- 
missibility of  the  paper  the  Supreme  Court 
aaid: 

"The  court  did  not  err  in  admitting,  on  the 
issue  as  to  the  character  of  the  property,  the 
paper  signed  by  defendant,  in  wltich  be  of- 
fered to  divide  the  property,  and  described  It 
as  community  property.  It  was  admitted  solely 
on  the  question  as  to  whether  the  property 
was  community  or  separate,  and  for  this  pur- 
pose it  was  proper  as  a  declaration  by  the 
defendant,  even  conceding  that  the  paper  Is  to 
be  regarded  aa  an  offer  of  compromise.  The 
declaration  as  to  the  community  character  of 
the  property  was  not  essential  to  the  purposes 
of  the  compromise,  and  is,  therefore,  not  to  be 
regarded  as  a  concession  made  for  that  pur- 
pose. While,  therefore,  it  would  not  be  com- 
petent to  admit  an  offer  of  compromise  as  such, 
the  declaration  therein  of  facts  involved  in  the 
controversy  which  are  not  mere  concessions 
made  for  the  purpose  of  such  offer,  but  are 
statements  of  independent  facta,  are  admis- 
kible  against  the  pacty  making  them. 

"The  rule  is  thus  sUted  by  Mr.  Bice:    It  is 


never  the  intention  of  the  law  to  shut  out  the 
truth,  but  to  repel  any  inference  which  may 
arise  from  a  proposition  made,  not  with  the 
design  to  admit  the  existence  of  a  fact,  but 
merely  to  buy  one's  peace.  If  an  admission, 
however,  is  made  because  it  is  a  fact,  the  evi- 
dence to  prove  is  competent,  whatever  motive 
may  have  prompted  to  the  declaration.  But, 
if  the  iiarty  admits  a  particular  item  in  an  ac- 
count, or  any  other  fact,  meaning  to  make  the 
admission  as  being  true,  this  is  good  evidence, 
although  the  object  of  the  conversation  was  to 
compromise  an  existing  controversy/  1  Bice 
on  Evidence,  436." 

[1]  It  seems  clear  that  Rose  v.  Rose  is  in 
point  here.  In  fact,  if  there  is  any  difference 
between  that  ease  and  tidM,  it  operates 
against,  rather  than  In  favor  of,  respondent. 
The  statement  of  Rose  that  the  property  moi- 
tloned  by  him  was  community  proper^  bore 
a  closer  relation  to  his'  proposition  for  a 
division  of  It  than  respondent's  statement 
that  she  bad  but  a  one-fourth  interest  In 
the  property  in  question  here  t>ear8  to  her 
offer  to  accept  an  occupancy  of  it  in  .lieu 
of  an  interest  in  common  in  it.  We  are  sat- 
isfied that  the  court  erred  In  exdudlhg  the 
letter. 

[2]  Respondent  contends  tliat  the  conunnnl- 
cation  was  inadmissible  because  it  was  writ- 
ten by  her  counsel,  and  not  by  herself.  Cniere 
are  two  conclusive  answers  to  this  conten- 
tion. In  the  first  place,  the  point  was  not 
raised  in  the  trial  court,  the  only  objection 
to  the  letter  being  that  it  was  an  offer  of 
compromise;  secondly,  the  letter  was  identi- 
fied by  respondent  herself  while  und«-  cross- 
examination,  and  the  offer  of  it  was  based 
upon  that  identification.  The  testimony  on 
this  bead  was  as  follows: 

"Q.  Now,  you  employed  Mr.  Allen  [her  coun- 
sel] to  adjust  this  matter  for  yon?  A.  To  ad- 
just this  matter;  yes;  because  I  thought  he 
[appellant]  was  trying  to  cheat  me  out  of  my 
property.  Q.  And  you  explained  to  Mr.  Allen 
fully  all  the  facts  and  circumstances  of  the  sur- 
rounding case?  A.  I  did.  Q.  And  at  your 
suggestion  and  with  your  consent  Mr.  Allen  as 
your  agent  wrote  Mr.  Silvins  a  letter  asking  a 
settiement  of  the  matter?  A.  He  tried  to 
compromise,  which  failed.  Q.  Yon  authorised 
the  writing  of  the  letter.  Do  you  know  whether 
or  not  this  is  the  letter  that  he  wrote  (passing 
letter  to  the  vritness)?  A.  It  is.  Mr.  Austin: 
We  ask  that  that  be  received  as  Defendant's 
Bxhibit  1.  A.  (continuing).  I  bad  this  letter 
written  when  I  thought  the  property  was  aold." 

It  Is  aiq)arent  from  this  examination  that 
the  letter  was  written  under  the  exiseaa  di- 
rection of  respondent,  and  that  It  was  her 
utterance,  and  not  <merely  that  of  her  counsel. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:  FINLAXSON,  P.  J.;  (3BAIO,  3, 
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YARHOLA  T.  DULINQ.  Coiiaty  Jadgt,  at  al. 
(N».  12636.) 

(Supreme  Court  of  OUabom*.    May  16,  1922.) 

(SffUahu*  (y  the  Court.) 

1.  INIam  «.jj<  Act  held  to  grant  ao  power 
or  anthorlty  to  probate  attorney  to  repreeent 
fnii-blood  adult  Incompetent  Indian. 

Section  6  of  the  Act  of  CouKrese  approved 
Ma?  27.  1908,  85  Stat.  812,  defines  the  dntiea 
tod  powers  of  the  local  repreaentatiye,  now  of* 
fidallr  known  as  probate  attorney,  but  Brants 
him  no  power  or  authority  In  his  official  capad- 
ty  to  represent  full  blood  adTilt  Indians  of  the 
lire  CiTiliaed  Tribes,  although  incompeteat,  In 
coart  proceedings  when  their  unrestricted  lands 
or  funds  are  involved. 

2.  IndtaM  «»23— bevlae  ef  reatrloted  fnnda 
is  will  pnraaant  to  act  of  Congrass  operates 
to  rM*ov«  raatrietloas. 

A  devise  of  the  restricted  funds  by  will, 
made  by  a  fuQ-blood  member  of  the  Five  Civ- 
Oiied  Tiibea,  pursuant  to  the  act  of  Congress, 
operates  aa  a  removal  of  restrictions  on  said 
fimds,  and  the  devisee  takes  said  funds  free 
from  restrictions. 

S.  lasaaa  persons  Q=3|02— Where  guardian  has 
failed  or  refused  to  appeal,  Ineompetent  may 
appeal  by  next  friend. 

The  general  rule  is  that  a  next  friend  haa 
BO  standing  to  prosecute  an  appeal  where  the 
interest  of  the  incompetent  are  protected  by 
guardian ;  thia  general  rule  Is,  however,  subject 
to  certain  ezceptloDS,  and  there  are  cases 
▼here  the  incompetent  may  appeal  by  next 
friend  notwithstanding  the  general  rule.  BeUi, 
under  the  facts  as  stated  in  the  opinion,  the 
general  mie  does  not  apply. 

4.  Prahlkltloa  «=>IO(l)— WVH  pnpw  where  la« 
ferlor  oanrt  attempts  excessive  and  uaautbor. 
bed  applloatlen  of  Jndlclal  foroe. 

Prohibition  is  the  proper  remedy  where  aa 
inferior  court  ia  attempting  to  make  an  exces- 
sive and'  nnauthorized  application  of  judicial 
force  ia  a  case  otherwise  properly  cognizable 
by  it 

5.  Prohlbttioa  ^9lO(l)— Will  lie  te  restrain 
Inferior  eonrt  from  snforoing  order  requiring 
sxeessive  sapsrsedeas  bond. 

The  action  of  the  county  court  fixing  the 
supersedeas  bond  of  an  incompetent  at  965,000 
when  the  incompetent'  desired  to  appeal  by  his 
next  friend,  from  an  order  of  said  court  au- 
thorizing the  guardian  of  the  incompetent  to 
loan  $S0,000  worth  of  Liberty  Bonds  upon  a 
note  secured  by  real  estate  mortgage,  is  exces- 
sive, and  when  it  has  the  force  and  effect  of 
depriving  the  incompetent  of  an  appeal,  the 
same  constitutes  an  unwarranted  application 
of  judicial  force  in  a  case  otherwise  properly 
cognizable'  by  said  court,  and  prohibition  wUl 
lie  to  reatrain  said  inferior  from  enfordng  aaid 
order. 

Original  action  by  Cnsaehta  Taxhola,  an 
incompetent,  by  Dudley  Bu^,  probata  attor- 
ney, and  next  friend,  against  S.  A.  Dulins, 


r.  DULINO  293 

P.) 

Connty  Judge  for  Okfaakee  County,  and  H. 
A.  Dolen  and  another.  Joint  guardians,  for 
writ  of  prohibition.  Ordered  that  alterna- 
tive writ  be  made  permanent,  and  the  coun- 
ty judge  and  the  guardians  be  prohibited 
from  proceeding  further  on  orders  heretofore 
made  on  gnardlan'a  applications. 

Dudley  Buell,  of  McAlester,  for  plaintiff. 
Sid  White  and  R.  S.  Gate,  both  of  Oke- 
mab,  for  defendants. 

McNeill,  J.  This  la  an  original  action 
commenced  in  thia  court  by  Cussehta  Tar- 
hola,  an  incompetent,  by  Dudley  Buell,  pro- 
bate attorney  and  next  friend,  against  S.  A. 
Duling,  county  Judge  for  Okfuskee  county, 
H.  A.  Dolen  and  H.  G.  House,  joint  guardi- 
ans of  Cussehta  Yarhola.  The  petition  al- 
leges that  the  plaintiff  is  a'  full-blood  Ore^ 
Indian  wbose  restrictions  have  not  beoi  re- 
moved, and  waa  declared  an  incompetent  by 
the  county  court  of  Okfuskee  county  in  1918, 
and  H.  A.  Doloi  and  H.  O.  Houae  are  reg- 
ularly appointed  guardians.  It  Is  alleged: 
The  plaintiff  has  a  large  estate  amounting 
to  approximately  $190,000,  a  portion  of 
which  came  to  him  by  vrlll.  That  $160,000 
of  aaid  estate  consists  of  United  States  Lib- 
erty Bonds.  The  petition  alleges  that  cer- 
tain parties  filed  an  application  with  the 
county  court  of  Okfuskee  county,  seeking  an 
order  to  permit  the  guardians  to  loan  $60,- 
000  wortb  of  lAberty  Bonds  to  the  appli- 
cants, and  that  applicants  be  permitted  to 
secure  said  loan  by  note  and  mortgage  upon 
certain  real  eetateu  Hiat  said  application 
was  set  for  hearing,  and  the  plaintiff,  al- 
though an  incompetent,  filed  objection  to  the 
making  of  said  loan  for  the  reason  he  con- 
sidered the  Liberty  Bonds  a  safe  investment. 
At  the  hearing  the  court  announced  he  would 
make  an  order  permitting  the  guaiMlan  to 
make  the  loan  of  said  bonds  and  to  take  as 
security  thereof  appUcantfa  note  and  mort- 
gage bearing  Interest  at  the  rate  of  7  per 
cent  That  the  probate  attorney  appeared 
for  the  Incompetent,  in  his  official  capacity, 
and  also  as  next  friend  of  said  Incompetent, 
and  gave  notice  of  appeal.  The  judge  ad- 
vised the  plaintiffs  in  this  action  If  they  de- 
sired to  appeal  from  the  order  permitting  the 
loan  he  would  fix  the  supersedeas  bond  In 
the  sum  of  $15,000,  and  if  they  desired  a 
stay  of  said  proceedings  and  prevent  the 
loan  of  said  bonds,  it  would  require  an  ad- 
ditional bond  in  the  sum  of  $50,000  or  a  bond 
in  the  total  sum  of  $65,000. 

The  petition  alleges  there  was  another  ap- 
plication made  for  a  loan  of  the  same 
amount  of  bonds,  and  tbe  court  made  the 
same  order  and  fixed  the  -  supersedeas  bond 
in  that  proceeding  in  the  sum  of  $65,000. 

It  Is  next  alleged  that  the  bond  la  exces- 
sive, and  the  plaintiff  is  an  incompetent  and 
under  guardian,  and  it  is  impossible  to  per- 
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feet  sncb  a  bond,  and  that  the  fixing  of  the 
sapersedeas  bond  In  said  amount  constitutes 
an  nnwarranted  and  arbitrary  'dse  of  jndi- 
dal  power  upon  behalf  of  the  cour^,  and  that 
prohibition  is  the  proper  remedy  to  prevent 
such  unauthorized  application  of  such  Judi- 
cial force.  This  court,  upon  the  filing  of 
the  petition  herein  and  proper  showing  why 
the  cause  was  commenced  in  this  court, 
issued  an  alternative  writ  of  prohibition 
against  the  county  Judge  and  the  guardians. 
The  defendants  filed  an  answer  and  response 
to  the  alternative  writ  This  answer  raises 
certain  questions  of  fact,  and  also  questioned 
the  right  and  authority  of  the  plaintiff  as 
probate  attorney  in  his  official  capacity  to 
appeal. from  the  order  of  the  coimty  court  or 
to  rppre8«it  the  Incompetent  in  this  proceed- 
ing, for  the  reason  that  the  funds  to  be 
loaned  eame  to  the  plaintiff  by  will,  and  are 
unrestricted,  and,  the  same  being  unrestrict- 
ed, the  probate  attorney  in  his  official  ca- 
pacity had  no  authority  to  represent  the 
incompetent  in  a  transaction  where  his  un- 
c^tricted  funds  are  involved.  The  answer 
admitted  that  the  court  made  the  order  au- 
thorizing the  loaning  of  said  funds,  and  the 
court  fixed  the  bond  in  the  sums  heretofore 
stated.  The  plaintiff  admits  the  funds  were 
acquired  by  him  by  will  executed  by  a  re- 
stricted Indian,  in  compliance  with  the  acts 
of  Congress. 

[1]  We  will  first  consider  the  question  of 
whether  the  probate  attorney  in  his  official 
capacity  has  any  power  or  authority  to  ap- 
pear for  the  incompetent  in  this  court,  or 
had  any  such  authority  to  appear  in  the 
county  court.  In  his  official  capacity,  for  the 
reason  the  funds  attempted  to  be  loaned 
were  unrestricted,  it  being  contended  the 
United  States  nor  Its  agents  have  any  su- 
pervisory control  over  said  funds.  Section  6 
of  the  act  of  May  27,  1908  (32  Stat  312),  in 
referring  to  the  Jurisdiction  of  the  probate 
court  and  empowering  the  Secretary  of  the 
Interior  to  appoint  local  representatives 
commonly  known  as  probate  attorneys  to  ad- 
vise and  appear  for  members  of  the  tribes, 
said: 

"And  BDCh  representatives  of  the  Secretary 
of  Interior  are  further  authorized,  and  it  la 
made  their  duty,  to  counsel  and  advise  all  allot- 
tees,  adult  or  minor,  having  restricted  lands  o( 
all  their  legal  rights  with  reference  to  their 
restricted  lands  without  charge  •  •  •  and 
nt  the  request  of  any  allottee  having  restricted 
land  be  shall  •  •  •  prosecute  an  appeal 
thereof  to  cancel  and  annul  any  deed,  convey- 
ance, mortgage  or  lease  *  *  *  or  any  other 
incumbrance  of  any  kind  or  character  made  or 
attempted  to  be  made  or  executed  in  violation 
of  this  act  or  any  act  of  Congress  and  to  take 
all  steps  necessary  to  assist  said  allottee  in  ac- 
quiring and  obtaining  possession  of  their  re- 
stricted lands." 

The  different  appropriation  acts,  appropri- 
ating money  ^or  the  payment  of  probate  at- 


torneys, must  all  be  construed  In  connection 
with  the  above  act  and  the  above  act  refers 
only  to  the  restricted  lands  and  funds  of 
adults.  Tarhola  being  an  adult  although  an 
Incompetent  the  Secretary  of  Int^lor  and 
its  representatives  have  supervisory  control 
only  over  the  restricted  lands  or  restricted 
funds.  See  Barlow  v.  Soldofsky  (Okl.)  202 
Pac.  1009;  McKinney  v.  Bluford,  81  Okl.  166. 
197  Pac.  430;  Cochran  v.  Techee,  40  Okl.  392, 
138  Pac.  565 ;  Armstrong  v.  Phillips,  82  OkL 
182,  198  Pac  499. 

[2]  The  next  question  for  consideration  Is 
whether  the  funds  sought  to  be  loaned,  being 
acquired  by  Tarhola  by  will,  are  unrestrict- 
ed. The  Supreme  Court  of  the  United  States 
in  the  case  of  La  Motte  v.  U.  S.,  254  C.  S. 
570,  41  Sup.  Ct  2(H,  65  U  Ed.  410,  held  In 
substance  that  the  devisee  of  restricted  land 
by  win,  approved  according  to  the  act  of 
Congress,  operates  as  a  conveyance  of  the 
land  free  of  restrictions.  By  applying  the 
same  principle  to  restricted  funds  that  were 
devised  by  will,  executed  in  accordance  with 
an  act  of  Congress,  the  devisee  would  take 
the  same  free  of  restrictions.  See,  also,  Mc- 
Kinney v.  Bluford,  supra,  and  Barlow  v. 
Soldofsky,  supra.  We  think  the  position  of 
the  defendant  is  well  taken,  and  the  probate 
attorney  in  his  official  capacity  has  no  au- 
thority to  appear  in  this  case,  nor  did  he 
have  such  right  or  authority  to  appear  in 
the  county  court  in  his  official  capacity,  for 
the  reason  the  funds  were  unrestricted  and 
not  under  the  supervision  or  c(mtrol  of  any 
agency  of  the  United  States. 

[3]  It  is  next  contended  that  the  incompe- 
tent could  not  appeal  from  the  order  of  the 
county  court  by  his  next  friend  nor  prosecute 
this  action  by  his  next  friend  because  said 
proceedings  must  be  taken  by  his  guardian. 
In  support  of  this  contention,  the  defendants 
cite  the  case  of  Clark  v.  De  Graffenreld,  '64 
Okl.  177,  166  Pac.  736.  We  cannot  agree 
that  this  case  supports  that  contention.  64 
Okl.  179,  186  Pac.  738  the  court  states  as  fol- 
lows: 

"Although  a  next  friend  ordinarily  has  no 
standing  to  prosecute  an  appeal  where  the  in- 
terests of  the  minor  are  protected  by  a  guard- 
ian (Lawless  v.  Reagan,  128  Mass.  592;  B.  B. 
V.  E.  C.  B.  28  Barb.  [N.  T.]  299),  there  are  eas- 
es In  which  minors  having  guardians  may  ap- 
peal notwithstanding  this  general  rule  (Pat- 
terson V.  Millions'  Adra'x,  3  Ky.  Law  Rep.  538; 
Miller  v.  Cabell,  81  Ky.  178,  4  Ky.  Law  Rep. 
962;  Williams  v.  Cleaveland,  76  Conn.  426,  58 
Atl.  850;  Davidson's  Appeid,  1  Root  [Conn.] 
275), 

In  the  case  of  Williams  v.  Cleaveland,  76 
Conn.  426,  56  Atl.  850,  supra,  the  court  has 
a  very  elaborate  discussion  of  this  question, 
and  in  the  body  of  the  opinion  states  as  fol- 
lows: 

"When  a  general  guardian  has  been  appointed 
by  a  court  of  probate,  he  is  usually  th«  proper 
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peraon  to  rei>reaent  the  infant  plaintiff  in  sncli 
action.  But  there  are  frequently  cases  when 
tlie  infant  may  properly  sue  by  next  friend, 
DOtwithstandlng  the  existence  of  snch  gnardian, 
as  when  the  gnardian  is  absent,  or  is  nnwilling 
or  nnable  to  institute  or  prosecute  the  required 
action  or  appeal;  and  especially  when,  though 
dedining  to  take  such  action  himself,  he  does 
not  forbid  snch  proceeding,  or  when  he  is  dis- 
qoaliiied  by  interest  hostile  to  that  of  the  in- 
fant, or  is  for  other  reasons  an  improper  or 
UDSuitable  person  to  prosecute  such  actions  in 
behalf  of  the  ward.  In  such  cases,  and  in  the 
absence  of  any  statute  requiring  infants  to  sue 
by  probate  guardian,  there  seems  to  be  no  good 
reason  why  actions  and  appeals  may  not  at 
least  b«  commenced  by  an  infant  by  next 
friend." 

A  long  line  of  cases  is  cited  to  support  this 
proposition. 

In  tlie  Instant  case  Tarhola  is  an  incompe- 
tent, and  had  been  so  adjudged  by  the  coun- 
ty court,  and  guardians  were  appointed  to 
represent  him.  The  guardian  failed  to  ap- 
peal, and  In  (act  refused  to  appeal.  Tar- 
hola himself  desired  to  appeal  from  the 
order  of  the  county  court,  and  gave  as  bis 
reasons  that  the  liberty  Bonds  were  a  safe 
Investment,  and  the  return  derived  there- 
from was  sufBcient  to  support  him.  This 
court  in  the  case  of  In  re  Hickory's  Guardi- 
anship, 75  Okl.  79,  182  Pac.  233,  In  the  fifth 
syllabus,  stated  as  follows: 

'"nieoretically  spealting,  a  minor  has  no  ca- 
pacity at  all  to  Judge  what  is  best  for  him  or  his 
estate;  Init,  practically  speaking,  when  a  minor 
is  of  an  age  approaching  majority  and  has  had 
the  benefits  of  hn  education,  be  may  suggest 
facts  and  views  of  policy  worthy  of  considera- 
tion by  a  court  in  the  exercise  of  its  discre- 
tion, and,  if  worthy  of  consideration,  should  be 
given  great  weight." 

We  can  see  no  reason  why  this  should  not 
ai^ly  to  a  full-blood  Indian,  although  in- 
competent to  manage  his  own  estate,  but 
when  he  has  sufficient  intellect  to  advance 
the  idea  above  stated,  it  should  be  worthy 
of  consideration  for  the  court,  and  be  given 
great  weight.  The  court  would  not  be  bound 
to  follow  his  suggestions,  but  If  he  desired  to 
appeal  through  a  next  friend  when  bis  guard- 
ian refuses  he  should  be  given  that  oppor- 
tunity, without  being  required  to  give  a  bond 
tliat  has  the  force  and  effect  of  denying  him 
an  api>eal.  We  do  not  mean  to  say  that  in 
every  instance  lie  may  appeal,  but  in  a  case 
wliere  the  questions  involved  are  of  so  much 
importance  as  the  one  In  the  case  at  bar, 
and  the  power  and  authority  of  the  court  to 
make  the  orders  made  are  doubtful,  that 
right  should  not  be  denied  him. 

(4,  S]  The  only  questions  now  necessary  to 
cMisider  are  whether  the  acta  of  the  county 
court  amounted  to  an  unauthorized  applica- 
tion of  J1^1icial  force  In  a  case  otherwise 
cognizable  by  it,  and,  should  the  writ  of  pro- 
hibition be  made  permanent,  to  prevent  such 
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unauthorized  ai>pllcation  of  Judicial  force. 
It  Is  so  apparent  that  the  fixing  of  the  su- 
persedeas bond  In  the  sum  of  $65,000  to  be 
given  by  an  Incompetent  when  attempting  to 
appeal  by  his  next  frioid  from  this  kind  and 
character  of  an  order  Is  so  excessive  that  It 
amounts  to  denying  to  him  the  right  of  ap- 
peal. There  is  no  damage  that  could  be  suf- 
fered by  virtue  of  the  appeal,  and  in  a  case 
where  the  Jurisdiction  of  the  authority  of  the 
court  Is  questionable  the  bond  ediould  be 
simply  a  nominal  bond  to  cover  the  costs. 
No  one  could  suffer  unless  it  would  be  the 
incompetent.  The  only  difference  would  be 
the  difference  in  the  amount  of  Interest  that 
would  be  derived  for  the  benefit  of  the  estate 
of  the  incompetent,  and  in  doing  this  it  must 
also  be  considered  there  is  some  hazard  In 
taking  the  note  and  mortgage.  The  same 
also  necessitates  a  greater  expense,  and 
whether  the  actual  income  of  the  incompe- 
tent would  be  greater  may  be  a  question  tbat 
is  not  free  from  doubt 

The  appeal  bond  in  the  Instant  case  should 
not  have  exceeded  the  sum  of  f500,  'and 
when  the  court  fixed  the  same  at  such  an  ex- 
cessive amount,  it  has  the  force  and  effect 
of  denying  an  appeal,  and  constitutes  an  un- 
warranted and  arbitrary  use  of  Judicial 
force  such  that  a  court  will  enjoin  by  prohi- 
bition. Such  was  the  holding  of  this  court 
In  the  case  of  MarUn  v.  O'KeUly,  81  Okl. 
261,  200  Pac.  687,  where  the  court  stated  in 
the  third  syllabus  as  follows: 

"The  action  of  a  county  court  sitting  in  pro- 
bate in  appointing  a  guardian  for  an  alleged 
incompetent  without  notice,  and  without  the 
alleged  incompetent  being  present,  and  without 
a  full  and  fair  hearing  upon  the  petition,  and 
setting  an  appeal  bond  in  the  sum  of  $7,500 
upon  notice  by  the  alleged  incompetent  of  her 
intention  to  appeal  from  said  order  appointing 
a  guardian,  such  action  of  the  court  constitutes 
an  unwarranted  and  arbitrary  use  of' judicial 
power,  and  prohibition  is  the  proper  remedy  to 
prevent  such  unauthorized  application  of  such 
judicial  force." 

Whether  the  appeal  could  be  perfected  at 
this  time  by  the  trial  court  reducing  the 
bond  would  likewise  be  a  question  that  is 
not  free  from  doubt.  The  question  Involv^ 
regarding  the  loaning  of  the  Liberty  Bonds 
Is  a  new  question  in  this  Jurisdiction,  and  as 
far  as  we  know  has  never  been  passed,  upon 
by  any  court,  and  before  this  court  passes 
upon  the  same  the  matter  should  be  proper- 
ly presented  and  briefed  in  a  proper,  case 
appealed  in  the  regular  manner.  Whether 
the  county  court  has  power  and  authority 
to  make  an. order  authorizing  the  guardian 
to  loan  Liberty  Bonds  and  to  take  therefore 
security  Is  a  question  that  Is  not  free  from 
doubt  and  up<m  which  this  court  will  ex- 
press no  opinion. 

It  Is  ordered  tbat  the  alternative  writ  be 
made  permanent,  and  the  county  Judge  and 
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the  guardians  be  prohibited  from  proceed- 
ing further  with  the  orders,  heretofore  made, 
on  the  above  applications. 

PITCHFORD,  V.  C.  J.,  and  JOHNSON, 
NICHOLSON,  MILLER,  and  KENNEMAR, 
JJ.,  concur. 


(8S  Okl.  164) 

BROADWELL  v.  BOARD   OF  COM'RS  OF 
SEQUOYAH  COUNTY.    (No.  10707.) 

(Supreme  Court  of  Oklahoma.    May  10,  1922.) 

(SyUahu*  by  the  Court.) 

1.  Coantles  «=>69( I)— Before  offloer  oaa  draw 
from  treaeury  for  componiatlon,  he  must 
have  aome  constitutional  or  atatutpry  pr.ovl- 
sion  authorizing  it. 

Before  a  county  officer  can  rightly  draw 
money  from  the  county  treagury,  either  for 
salaries,  fees,  expenses,  or  extra  compensa- 
tion, he  must  be  able  to  point  to  aome  constito- 
tional  or  statutory  provision,  or  some  lawful 
contract,  either  express  or  implied,  that  jus- 
tifies his  claim  to  such  money. 

2.  Record  held  to  require  reversal  and  remand 
of  case  with  directions. 

Record  examined,  and  judgment  of  the 
trial  court  reversed  aiod  cause  remanded,  with 
direction. 

(AiditUmal  ByttaUu  t«  Bditorial  Btoff.) 

3.  Coats  9=9174(2)— Claim  of  county  clerk  for 
services  not  provided  for  by  statute  held  not 
allowable. 

Rev.  Laws  1910,  I  S207,  fixing  fees  allowed 
county  clerks,  does  not  contain  a  provision  de- 
fining services  for  making  a  certified  copy  of 
deim  or  provide  for  any  compensation  there- 
for, and  such  is  not  allowable. 

Appeal  from  District  Court,  Seqnoyah 
County;  E.  B.  Arnold,  Judge. 

George  B.  Broadwell  appealed  from  the 
board  of  county  cpmrnlsslonera  of  Sequoyah 
county  to  the  circuit  court,  which  dismissed 
the  appeal  at  the  cost  of  plaintiff,  and,  from 
a  judgment  and  decree  overruling  plaintUTs 
motion  to  retax  certain  costs,  the. plaintiff 
appeals.  Judgment  of  the  trial  court  re- 
versed, and  canse  remanded,  with  direction 
to  proceed  in  accordance  with  views  ex- 
pressed in  opinion. 

T.  L.  Brown,  of  Tulsa,  for  plaintiff  in  er- 
ror. 

JOHNSON,  J.  Plaintiff  in  error  prose- 
cutes this  appeal  from  the  district  court  of 
Sequoyah  county  to  reverse  the  Judgment 
and  decree  of  the  district  court  in  overruling 
the  motion  of  the  plaintiff  to  retax  certain 
costs  assessed  against  him  in  a  proceeding 
then  pending  in  the  district  court  of  said 
county  (m  an  appeal  from  the  board  of  coun- 
ty commissioners  of  Sequoyah  county,  which 


said  appeal  frmn  the  said  board  of  county 
commissioners  having  been  dismissed  at  the 
cost  of  plaintiff  in  error  by  the  district  court 
The  record  discloses  that  the  plaintiff  in 
error  on  the  1st  day  of  March,  1022,  died  bis 
brief  with  an  acknowledgment  of  service,  as 
required  by  rule  7  by  this  court  (165  Pac 
vil),  and  that  the  defendant  in  error  has 
filed  no  brief,  as  required  by  said  rule,  or 
shown  to  this  court  any  reason  for  his  fail- 
ure so  to  do.  Said  rule  provides,  among 
other  things,  that — 

"In  case  of  failure  to  comply  with  the  re- 
quirements of  this  rule,  the  court  may  continue 
or  dismiss,  the  case,  or  reverse  or  affirm  the 
Judgment  in  its  discretion." 

From  a  careful  examination  of  the  record 
we  are  convinced  that  the  plaintiff  in  error 
is  entitled  to  have  the  Judgment  of  the  trial 
court  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  to  vacate  its 
judgment  overruling  motion  of  the  plaintiff 
in  error  to  retax  costs  with  direction  to  the 
trial  court  to  render  a  judgmoit  sustaining 
such  motion. 

The  record  discloses  that  the  plaintiff  in 
error,  George  Broadwell,  filed  his  claim  with 
the  board  of  county  commissioners  of  Se- 
Quoyah  county  to  refund  certain  moneys  paid 
as  taxes  mi  Indian  allotments;  claiming  the 
same  to  be  exempt  from  taxation;  the  said 
dalm  was  filed  on  the  12th  day  of  May, 
1915 ;  that  thereafter  on  the  7th  day  of  June, 
1916,  the  board  of  county  commissioners  met 
pursuant  to  adjournment  and  rejected  said 
claim,  and  afterwards  on  the  25th  day  of 
June,  1915,  plaintiff  in  error  gave  notice  of 
appeal  from  the  order  and  decision  of  the 
said  board  of  county  commissioners  to  the 
district  court  of  Sequoyah  county,  which 
said  notice  was  duly  served  by  the  sheriff  of 
Sequoyah  county  on  R.  L.  Horn,  a  member 
of  the  board  of  county  commissioners,  and  on 
the  2eth  day  of  June,  1915,  plaintiff  In  error 
filed  his  Ix»d,  as  required  by  law,  which 
said  bond  was  approved  by  the  county  derk 
of  Sequoyah  county  on  the  26th  day  of  June, 
1915,  and  on  the  20th  day  of  November,  1916, 
J.  V.  Blackard,  county  derk  pf  Seqnoyab 
county,  filed  his  transcript  of  said  appeal 
with  the  court  derk  of  the  district  court; 
that  on  the  1st  day  of  January,  1917,  this 
cause  was  continued  by  agreement  of  the 
parties,  and  on  the  1st  day  of  January,  1918, 
the  district  court  in  and  for  Sequoyah  coun- 
ty, Okl.,  dismissed  said  action  and  appeal 
for  want  of  prosecution;  that  on  the  20th 
(day  of  March,  1918,  plaintiff  in  errw  filed  his 
motion  to  retax  the  cost  in  said  action,  which 
said  motion  to  retax  cost  was  on  the  ISth 
day  of  January,  1919,  denied  and  overruled 
by  the  district  court  of  Sequoyah  county, 
Okl. ;  that  on  the  16th  day  of  January,  1919 
plaintiff  In  error  filed  his  motion  for  41  new 
trial,  which  said  motion  for  a  new  trial  was 
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by  the  court  overruled,  and  to  the  oTermling 
of  which  motion  plaintiff  in  error  excepted 
and  prayed  his  appeal  to  thia  court. 

[3]  The  item  in  the  clerk's  bill  of  costs 
sought  to  he  eliminated  by  the  plaintiff  in 
error's  motion  was  "for  certified  copy  of 
claim,  etc.,  40  thousand  words  at  10  cents 
per  foUo,  $400.00." 

Section  3207,  R.  L.  1910,  flxing  the  fees 
allowed  county  clerks  of  this  state,  is  as  fol- 
lows: 

"The  county  clerk  shall  diarge  and  collect  the 
foUowing  fees  and  none  other,  except  as  oth- 
erwise provided  by  law: 

"For  recording  reports  or  instruments  other 
tiian  such  as  pertain  to  or  are  required  by  law 
to  be  recorded  by  the  county,  per  folio  $.10. 

"Countersigning  and  entering  certificate  of 
redemption,  $1.00. 

"Certificate  and  seal,  $.25. 

"Filing  each  paper,  except  such  as  pertain  to 
county  business,  $.10. 

"Issuing  license,  to  be  paid  by  person  receiv- 
ing same,  $1.00. 

"Assignment  of  tax  sale  certificate  to  be  paid 
by  the  party  purchasing,  $.50. 

"For  recording  any  mark  or  brand  and  giving 
certificate  for  same,  $.50. 

"For  recording  each  certificate  for  estrays 
end  forwarding  description  of  same,  as  requir- 
ed by  law,  $.2S. 

"For  approving  each  bond,  indnding  justifi- 
cation, $1.00. 

"Tor  recordmg  each  bond,  per  folio,  $J.0." 

It  will  be  observed  that  the  foregoing  sec- 
tion provides  that  the  county  clerk  shall 
charge  and  collect  the  fees  therein  enumer- 
ated and  none  other,  except  as  otherwise 
provided  by  law,  and  does  not  contain  a  pro- 
vision defining  the  services  sought  to  be 
charged  for  In  the  Instant  case  or  provide 
any  compensation  therefor. 

[1,  2]  In  the  case  of  Board  of  County  Com- 
missioners of  Comanche  County  v.  Compton, 
T7  OkL  196,  187  Pat  801,  In  syllabus  1  of  the 
(pinion  the  court  stated  as  follows: 

"Before  a  county  officer  can  rightly  draw 
money  from  the  county  treasury,  either  for 
salaries,  fees,  expenses,  or  extra  compensation, 
he  must  be  able  to  point  to  some  constitutional 
or  statutory  provision  or  some  lawful  contract, 
either  express  or  implied,  that  Justifies  his 
daim  to  such  money." 

AU  the  conditions  therein  mentl<med  are 
wanting  in  the  Instant  case. 

The  principle  there  announced  has  univer- 
sally been  adhered  to  by  this  court  in  a 
long  line  Of  decisions:  The  Instant  case 
comes  clearly  within  the  rule  announced; 
tberefMre  the  ludgment  of  the  trial  court  Is 
reversed,  and  the  cause  remanded,  with  di- 
rectlcm  to  further  proceed  herein  in  accord- 
ance with  the  views  herein  expressed. 

HcNEILL,  NICHOIiSON.  MILLBB,  and 
KENNAMER,  33.,  concur. 


(88  Okl.  152) 

BOWER-VENUS   GRAIN    CO.  v.   NORMAN 
RfilLLINQ  &  GRAIN  CO.    (No.  10657.) 

(Supreme  Court  of  Oklahoma.    May  9,  1922.) 

(Syllabus  hy'the  Court.) 
i.  Sales  ®=3396— Buyer's  petitloa  to  recover 
money  paid  for  corn,  refused  as  not  of  the 
kind  aid  quality  bought,  held  to  state  a  oaose 
of  action. 
Where. the  plaintifF  alleged  in  its  petition 
that  it  purchased  a  car  load  of  corn  of  the  de- 
fendants, the  com  to  be  No.  2  white,  according 
to  destination,  weights,  and  grades,  that  the 
defendant  shipped  a  car  of  corn  to  plaintiff  and 
drew  draft  for  $2,682.39,  with  bill  of  lading  at- 
tached, which  draft  the  plaintiff  paid  as  the 
pnrchase  price  of  the  com,  and  that  when  the 
car  of  com  arrived  the  plaintiff  ascertained 
that  the  com  was  not  of  the  kind  and  grade 
purchased  according  to  an  official  inspection 
made,  that  the  plaintUf  immediately  notified  the 
defendant  of  its  refusal  to  accept  the  com  and 
drew  a  draft  upon  the  defendants  for  the 
amount  paid  by  the  plaintiff  for  the  corn,  which 
the  defendants  refused  to  pay,  and  that  by  >ea- 
son  thereof  the  defendants  were  indebted  to 
the  plaintiff  in  the  amount  paid  for  the  corn 
for  money  had  and  received,  held,  the  petition 
stated  cause  of  action,  and  the  court  did  not 
commit  error  in  overruling  the  demurrer  of 
the  defendants  filed  to  the  petition. 

2.  Sales  4s>l66(l)— Tender  of  article  of  the 
Mad  and  qirallty  sold  Is  a  precedent  condition 
to  buyer's  liability. 

Where  a  sale  is  made  of  an  artide  to  be 
of  a  certain  kind  and  quality,  the  tender  of  an 
article  of  the  kind  and  quality  sold  is  a  condi- 
tion precedent  to  the  purchaser's  liability,  and, 
if  the  condition  is  not  performed,  the  purchaser 
has  the  right  to  reject  the  artide  delivered  pro- 
vided he  does  so  within  a  reasonable  time. 

3.  Cnstoma  and  usages  ^o\7  —  Evideaoa  of 
custom  and  usage  Is  not  admissible  to  vary, 
add  to,  or  eeitradlct  plaia  and  definite  eoa- 
tract  terms. 

Evidence  of  custom  and  usage  ia  not  ad- 
missible to  vary,  add  to,  or  contradict  the  terms 
of  a  plain  and  definite  contract  or  impose  a 
duty  or  obligation  upon  a  party  to  a  contract 
not  incorporated  therein,  where  such  duty  or 
obligation  is  expressly  or  impliedly  exduded  by 
the  terms  of  the  contract. 

4.  Customs  and  usages  ^=»I5(I)— Evidence  of 
custom  Is  generally  admissible  to  explali  an 
ambiguous  or  uncertain  oontraot  where  par- 
ties knew  of  custom. 

Evidence  of  custom  or  usage  is  generally 
admissible  to  explain  the  meaning  and  intention 
of  parties  to  a  contract  where  the  contract  is 
ambiguous  and  the  meaning  is  uncertain  with- 
out the  aid  of  extrinsic  evidence,  and  the  par- 
ties had  knowledge  of  the  existence  of  the  cus- 
tom or  usage  sought  to  be  established. 

5.  Record  held  to  require  afltrmance  of  Judg- 
ment. 

Record  in  this  cause  examined,  and  k«td^ 
that  the  judgment  of  the  trial  court  should  be 
affirmed. 
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(Additional  ByUahu*  by  Editorial  Stag.) 

$.  Sales  9=3l8l(5)— In  buyer's  action  to  re- 
cover price  pal4  evidenoe  of  corn's  condition 
at  a  place  other  than  destination  where  grade 
was  to  be  determined  was  properly  exclnded. 
Ill  buyer's  action  to  recover  price  paid,  the 
com   having   been    rejected    tor   qoality,    evi- 
dence of  a  sample  of  the  com  and  testimony 
Fbowing  its  condition  at  M.  was  properly  ex- 
cluded, where  under  the  terms  of  the  sale  con- 
tract the  weights  and  grades  were  to  be  deter- 
mined at  destination,  N. 

7.  Sales  9=9181(12)— Evidenoe  held  to  show 
goods  were  not  of  the  quality  contracted  for. 
In  a  buyer's  action  to  recover  the  price  paid 
for  corn,  evidence  held  to  show  that  the  corn 
tendered  by  the  defendant  sellers  was  not  of 
the  quality  which  sellers  had  obligated  them- 
selves to  deliver. 

Appeal  l^om  Superior  Court,  Muskogee 
Comity;  Ony  F.  Nelson,  Judge. 

Action  by  the  Norman  Milling  &  Grain 
Company  against  the  Bower-Venus  Grain 
Company,  a  partnership,  composed  of  J.  W. 
S.  Bower  and  H.  J.  Venus,  to  recover  the 
sum  of  $2,682.39  for  money  bad  and  re- 
ceived. Judgment  for  plaintiff.  Defendants 
appeal.    Affirmed.  > 

Vilas  V.  Vernor,  of  Muskogee,  for  plain- 
tiffs In  error. 

John  H.  Mosier,  of  Muskogee,  and  J.  B. 
Dudley,  of  CHtlahoma  City,  tor  defendant  In 
error. 

KENNAMEK,  J.  The  Norman  MiUing  & 
Grain  Company,  a  corporation,  as  plaintiff, 
commenced  this  action  against  Bower-Venus 
(irain  Company,  a  partnership,  composed  of 
J.  W.  Bower  and  H.  J.  Venus,  defendants.  In 
the  superior  court  of  Muskogee  cotmty. 

The  petition  of  the  plaintiff  in  substance 
alleged : 

That  on  April  0, 1918,  the  defendant  wired 
plaintiff  offering  for  sale  one  car  bone-dry 
Oklahoma  No.  2  white  com  $1.97,  to  which 
the  plaintiff  replied  by  wire: 

"Wire  received.  Offer  1.95  one  car  dry  Okla- 
homa *No.  2  white  com,  deliver  Norman,  des- 
tination weights  and  grades." 

That  on  April  6, 1918,  the  defendants  wrote 
the  plaintiff  the  following  letters : 

.  "Bower- Venus  Grain  Co.,  Wholesale  Grain, 
Hay  &  Feed.  Muskogee,  Okl.  4— «— 1S18. 
Norman  Millinj;  &  Grain  Co.,  Norman,  Okl.— 
Dear  Sirs:  We  sold  to  you  to-day  the  follow- 
ing: 1  car  Okl.  No.  2  white  corn,  price  $1.96, 
basis  Norman,  destination,  weights,  and  grades, 
rnrs  to  l>e  loaded  to  marked  capacity,  shipment 
within  at  once  days  to  you  at  Norman.  Send 
invoirc  covering  shipments  and  draw  on  you 
with  bills  of  lading  attached  at  Norman,  leaving 
reasonable  margin  to  guarantee  weights  and 
grades.  Notify  us  immediately  if  any  error  or 
irregularities   in   this  confirmation;    otherwise 


'Same  will  be  accepted  as  correct.    Yours  very 
truly.  Bower- Venus  Grain  Co.,  by  H.  J.  V." 

"Bower- Venus  Grain  Co.  Muskogee,  Okl.  4— 
6—1918.  Norman  Milling  &  Grain  Co.,  Norman, 
Okl. — Gentlemen:  Agreeable  with  our  ex- 
change of  wires  to-day  we  are  booking  yon  car 
of  Okl.  white  com  at  $1.95  per  bushel  deliv- 
ered. This  car  will  go  forward  at  once.  We 
thank  you  for  this  order  and  ask  that  you  let 
us  hear  from  you  when  again  in  the  market. 
We  have  a  car  of  Kaffir  com  at  Broken  Arrow 
that  we  offer  at  $4.00  per  cwt.  ddivered  sub- 
ject to  previous  sale.  Wire  us  if  interested. 
Yours  truly.  Bower- Venus  Grain  Co.    HJV.  V." 

That  the  plaintiff  confirmed  this  sale  of 
the  com  by  the  following  letter : 

"Aprfl  6,  191&  Bower-Venus  Grain  Co., 
Muskogee,  Okl.— Gentlemen:  This  letter  will 
confirm  our  purchase  from  you  to-day  by  wire 
of  one  car  of  Oklahoma  No.  2  white  com  at 
$1.95  a  bushel,  delivered  Norman,  Oklahoma, 
destination  weights  and  grades,  shipment  at 
once.  Yours  very  truly,  Norman  Bfilling  tc 
Grain  Company." 

The  petition  alleged:  That  these  letters 
and  messages  constituted  the  contract  of 
sale.  That,  pursuant  to  the  contract  enter- 
ed into  between  the  plaintiff  and  defendants, 
the  defendants  shipped  to  the  plaintiff  a  car 
of  corn  via  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  on  the  9th  day  of 
April,  1918,  drew  a  draft  upon  the  plaintiff 
for  $2,682.39,  with  bill  of  lading  attached  to 
said  draft  representing  the  purchase  price  of 
the  com.  That  on  the  11th  day  of  April. 
1918,  the  plaintiff  paid  the  draft,  and  that 
thereafter,  on  the  2l8t  day  of  April,  1918. 
the  car  of  com  arrived  at  Norman,  Okl.,  Its 
destination,  lliat  on  the  same  date  of  the 
arrival  of  the  com  plaintiff  had  the  com  In- 
spected by  M.  I.  Jordan,  federal  Inspector, 
and  that  said  inspector  delivered  to  ttie 
plaintiff  the  following  certificate : 

"Grain  Inspection  Certificate.  No.  1535,  Orig- 
inal. Oklnhoma  Board  of  Trade.  Oklahoma 
City,  Oklahoma.  April  21.  1918.  I  hereby  cer- 
tify that  I  hold  a  license  under  the  United 
States  Grain  and  Standards  act  to  inspect  and 
grade  the  Icind  of  grain  covered  by  this  cer- 
tificate; that  on  the  above  date  I  inspected  and 
graded  the  following  parcel  of  grain;  and  that 
the  grade  thereof,  according  to  the  official  grain 
standards  of  the  United  States,  is  that  stated 
below:  Car  initials,  S.  E.  Car  No.,  8017a  Lo- 
cation, their  track.  Amount,  1  car,  Kind,  shel- 
led com.  Grade,  No.  3,  mixed.  Analysis— For- 
eign material  and  cracked  com,  6  per  cent.; 
damaged,  4.4  per  cent.;  moisture,  14  per  cent.; 
other  colors,  7.4  per  cent.  Inspected  for  Nor- 
man Mill  &  Grain  Co.  M.  I.  Jordan,  license 
Inspector." 

That  the  plaintiff,  after  receiving  the  cer- 
tificate and  having  ascertained  that  the  car  of 
com  was  not  of  the  kind  and  grade  ordered 
and  purchased  on  April  22,  1918,  sent  th« 
following  message  to  the  defendants : 


^=3For  other  caaM  s«e  same  topic  and  KBT-NUMBER  la  aU  K«y-Numbered  Digests  and  Indezw 
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*X;ar  com  eighty  seventeen  eight  receired  tO' 
day.  I>ederal  Inspection  graded  mixed.  We 
cannot  use  it.    Ad^e." 

That  thereafter,  on  the  24th  day  of  April, 
1918,  the  plaintiff  wrote  a  letter  to  the  de- 
fendants calling  attention  to  its  failure  to 
deliver  com  in  accordance  with  contract  and 
requesting  It  to  make  dispodtion  of  the  com, 
also  to  advise  the  defendants  that  a  draft 
had  been  drawn  for  the  amount  of  the  draft 
paid  for  the  purchase  price  of  the  corn  plus 
tiO  cents  Inspection  fee. 

That  the  defendants  failed  and  refused  to 
pay  the  draft,  and  by  reason  thereof  is  in- 
debted to  the  pUintlfl  In  the  sum  of  $2,682.89, 
witli  Interest. 

To  the  petition  filed  by  the  plaintiff  the  de- 
foidants  filed  a  general  demurrer.  The  de- 
murrer waa  overruled,  and  ezceptlcms  al- 
lowed. 

The  defoidants  answered,  admitting  the 
making  of  the  contract  as  set  forth  in  the 
plalntifTs  petition,  but  asserting  a  compli- 
ance therewith.  The  defendants  pleaded  a 
cnstom  and  usage  with  reference  to  con- 
tracts of  this  kind  and  the  rales  of  the 
Grain  Dealers'  Association  for  the  state  of 
Oklahoma,  under  which  it  was  alleged  that, 
if  the  car  of  com  did  not  grade  up  to  that 
as  ordered,  where  the  defendants  had  agreed 
to  guarantee  the  plaintiff  against  loss,  it 
was  the  duty  of  the  plaintiff  to  unload  the 
com  and  handle  it  for  the  account  of  the 
defendants. 

The  trial  court  sustained  a  motion  to  strike 
that  part  of  the  defendants'  answer  plead- 
ing custom  and  usage,  to  which  action  of 
the  court  the  defendants  excepted. 

The  cause  was  tried  to  a  jury  on  the  17th 
day  of  February,  1919,  which  resulted  In  a 
verdict  In  fawr  <jf  the  plaintiff  for  the 
amount  sued  for,  and  upon  the  verdict  of  the 
jury  the  court  entered  Judgment.  Defend- 
ants filed  timely  motion  for  new  trial,  which 
was  overruled  by  the  court,  to  which  action 
of  the  court  the  defendants  excepted,  and 
pave  the  statutory  notice  in  open  court  of 
their  intention  to  appeal  to  the  Supreme 
Court. 

The  defendants  have  prosecuted  this  ap- 
peal to  reverse  the  Judgment  of  the  trial 
court  and  assigned  eight  assignments  of  er- 
ror for  reversal  of  the  Judgment.  We  will 
refer  to  the  parties  as  they  appeared  in  the 
trial  of  the  cause. 

[t]  Counsel  for  the  defendants  argue  as 
the  first  ground  for  reversal  of  this  cause 
diat  the  court  erred  in  overruling  the  de- 
fendants' demurrer  to  the  plaintiff's  petition. 
It  is  the  contention  of  counsel  In  support  of 
this  assignment  of  error  that,  the  plaintiff 
having  paid  the  draft  attached  to  the  bill 
of  lading  for  the  com  in  controversy,  title 
thereby  vested  in  the  plaintiff,  that  he  be- 
came the  owner  of  the  car  of  com,  and  ttiat 
lie  Is  precluded  thereby  firom  recovering  the 


purdiase  price  paid.  We  are  unable  to  con- 
cur with  counsel  in  this  contention.  It  Is 
immaterial  in  this  case  whether  the  title  to 
the  com  passed  upon  the  payment  of  the 
draft  by  the  plaintiff,  for,  conceding  that  it 
did,  it  would  be  merely  a  conditional  title 
subject  to  the  right  of  Inspection  and  re- 
jection if  the  com  was  inferior  in  quality  to 
the  com  sold  to  the  plaintiff  under  the  terms 
of  the  contract  of  sale.  If  the  title,  in  fact, 
passed  to  the  plaintiff,  it  was  a  conditional 
title,  and  the  condition  was  that  the  com 
should  be  found  to  be  of  the  quality  pur- 
chased. Eaton  v.  Blackburn  et  aL,  S2  Or. 
300,  96  Pac  871,  873,  97  Pae.  539,  20  L.  B. 
A.  (N.  S.)  B3,  182  Am.  St  Bep.  705,  16  Ann. 
Cas.  1198 ;  Alden  v.  Hart,  161  Mas*  676^  87 
N.  B.  742. 

[2]  Under  the  terms  of  the  contract  of 
sale,  the  com  was  to  be  weighed  and  graded 
at  destination.  It  is  clear,  under  this  con- 
tract, the  purchaser  had  the  right  to  inspect 
the  com  when  same  was  received  at  Norman, 
the  destination  of  the  same,  and,  if  upon  an 
in8i)ection  of  the  com  it  was  found  not  of 
the  quality  sold,  the  purchaser  had  the  ab- 
solute right  to  reject  the  com  and  refuse  to 
accept  it  The  rule  is,  where  goods  are 
ordered  of  a  specific  quality,  which  the  ven- 
dor undertakes  to  deliver  to  the  purchaser 
by  a  carrier  at  a  distant  place,  the  right 
of  lnsi)ection.  In  the  absence  of  any  spedflc 
provisions  in  the  contract,  continues  in  the 
vendee  until  the  goods  are  received  and  ac- 
cepted at  their  ultimate  destination.  The 
carrier  Is  not  the  agent  of  the  vendee  for 
the  purpoBQ  of  accepting  the  goods  as  cor- 
responding wltti  the  contract,  although  the 
carrier  may  be  the  agent  of  the  vendee  for 
the  purpose  of  transporting  the  goods  to  the 
vendee.    Eaton  v.  Blackburn  et  al.,  supra. 

This  court,  in  the  case  of  Brown  v.  David- 
son, 42  Okl.  608,  142  Pac.  837,  held : 

"If  the  sale  is  of  a  described  article,  the 
tender  of  an  article  answering  the  description 
Is  a  condition  precedent  to  the  purchaser's 
liability;  and.  If  the  condition  Is  not  performed, 
the  pnrchaser  has  the  right  to  reject  the  arti- 
cle, or,  if  he  has  paid  for  it,  to  recover  the 
price  as  money  had  and  received  for  bis  use." 

The  court  in  the  opinion  approved  the  rule 
announced  in  Benjamin  on  Sales,  p^  798,  I 
918,  as  follows: 

"When  the  vendor  sells  an  article  by  a  par- 
ticular description,  it  is  a  condition  precedent 
to  his  right  of  action  that  the  thing  which  he 
offers  to  deliver,  or  has  delivered,  should  an- 
swer the  description.  *  *  *  If  the  sale  is 
of  a  described  article,  the  tender  of  an  article 
answering  the  description  is  a  condition  prece- 
dent to  the  purchaser's  liability,  and,  if  this 
condition  be  not  performed,  the  purchaser  is 
entitled  to  reject  the  article,  or  if  he  has  paid 
for  it,  to  recover  the  price  as  money  bad  and 
received  for  his  nse;  whereas  In  case  of  war- 
raiity  the  rales  are  very  different,  as  will  ap- 
pear post." 
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Tbla  court,  In  the  case  oC  Emerson-Brant- 
Ingham  Imp.  Ca  t.  Ware^  174  Pac.  1066, 
beld: 

"Where  an  article  Is  sold  accordinf  to  a  par- 
ticular description,  and  the  thing  delivered  is 
not  accordinf  to  the  description,  it  is  a  non- 
performance of  the  contract  upon  the  part  of 
the  seller. 

"Where  a  aale  is  made  of  a  described  article, 
the  tender  of  an  article  answering  the  descrip- 
tion is  a  condition  precedent  to  the  purchaser's 
liability,  and,  if  the  condition  is  not  performed-, 
the  purchaser  has  the  right  to  reject  t&e  arti- 
cle delivered,  provided  he  doea  so  within  a  rea- 
sonable time." 

Under  these  authorltiea  it  is  quite  clear 
that  the  petition  stated  a  cause  of  action, 
and  that  the  demurrer  of  the  defendants 
was  properly  overruled. 

[S-S]  Ttie  second  propoeition  argued  by 
counsel  for  the  reversal  of  the  cause  Is  that 
tbe  court  committed  error  In  striking  that 
part  of  the  defendants'  answer  pleading  us- 
age and  cnstom  and  excluding  the  evidende 
with  reference  thereto.  It  is  the  contention 
of  counsel  for  the  defendants  that,  although 
the  plaintiff  found  the  car  of  com  to  be  in- 
ferior in  quality  to  the  com  purchased  by 
plainUtr  vmder  contract  of  sale,  It  was  his 
duty  to  accept  the  com  and  dispose  of  it 
for  the  defendants;  the  defendants  having 
notified  the  plaintiff  they  would  protect  him 
against  any  loss  In  disposing  of  the  com 
for  them.  Counsel  cite  the  rule  as  found  in 
12  Cyc.  w».  1081  and  1082,  as  foUows; 

"The  admission  of  evidence  of  a  custom  and 
asage  is  not  dependent  on  the  rqle  that  parol 
evidence  is  not  admissible  to  vary  a  written 
contract,  but  on  the  ground  that  the  law  makes 
the  cnstom  and  usage  a  part  of  the  contract, 
the  same  taking  hold  where  the  contract  leaves 
off."    Custom  and  Usage,  12  Cyc.  p.  lOSl. 

"Evidence  of  custom  and  usage  is  allowed  not 
only  to  explain  bat  to  add  tacitly  implied  inci- 
dents to  the  contract  in  addiUon  to  those  which 
are  actually  expressed." 

We  have  no  fault  to  find  with  this  rule, 
but  we  are  unable  to  see  how  the  rule  in 
any  way  supports  the  contention  of  counsel 
for  the  defendants  in  this  case.  The  rule 
is  universally  adhered  to  by  the  authorities 
that  custom  and  usage  may  be  proved  to 
aid  the  court  in  the  construction  of  an  am- 
biguous contract,  but  no  authority  supports 
the  rule  that  custom  and  usage  may  be  estab- 
lished to  vary  the  terms  of  a  definite  written 
contract,  or  to  relieve  a  party  from  a  solemn 
obligation  assumed  by  him  under  the  terms 
of  a  definite  contract,  or  to  impose  upon  one  of 
tbe  parties  to  the  contract  a  duty  not  express- 
ed In  the  contract  or  that  may  not  fairly  be 
Implied  therefrom.  17  C.  J.  p.  49S;  Powell 
et  al.  T.  Tbomposon,  80  Ala.  61. 

This  court,  in  the  case  of  Cherokee  Grain 
Co.  T.  Elk  City  Flour  Mills  Co.,  78  Okl.  120, 
186  Pac.  1067,  announced  tbe  rule  in  harmony 
with  great  weight  of  authority: 


"Coatoma  or  usages  may  properly  be  received 
to  ascertain  and  explain  the  meaning  and  in- 
tention of  the  parties  to  a  contract,  whethar 
written  or  parol,  the  meaning  of  which  conid 
not  be  ascertained  without  the  aid  of  such  ex- 
trinsic evidence,  where  tbe  parties  knew  of  the 
existence  of  tbe  custom  or  usage,  and  contract- 
ed in  reference  to  it." 

In  tbe  Instant  case  the  defendants  con- 
tracted to  deliver  a  carload  of  No.  2  white 
com  to  the  plaintiff  at  Norman  according 
to  destination,  weights,  and  grades,  niere- 
fore,  as  a  prerequisite  to  the  right  of  the  de- 
fendants to  insist  upon  the  plaintiff  accept- 
ing the  corn,  they  must  deliver  such  com  as 
they  had  contracted  to  deliver,  and  their  ob- 
ligation in  this  respect  cannot  be  avoided 
under  any  custom  whidi  directly  conflicts 
with  their  contractual  obligation.  Hence  the 
trial  court  did  not  commit  any  error  in  strik- 
ing that  part  of  the  answer  pleading  custom 
or  usage  as  a  defense  to  the  action. 

In  view  of  our  conclusion  reached  in  re- 
spect to  the  first  and  second  propositions 
argued  by  counsel  for  the  defendants,  it  is 
unnecessary  to  consider  the  third  proposition 
that  the  court  erred  in  overruling  defend- 
ants' demurrer  to  the  plaintiff's  evidence. 

[I]  The  fourth  proposition  argued  by  coun- 
sel for  defendants  is  that  the  court  erred  In 
excluding  a  sample  of  com  offered  in  evi- 
dence and  the  testimony  of  one  of  the  defend- 
ants with  reference  to  the  condition  of  the 
com  at  (Muskogee,  OkL  Under  the  terms  of 
the  contract  of  sale  the  defendants  sold  the 
com  according  to  weights  and  grade  at  des- 
tination. Therefore  it  was  immaterial  as  to 
the  grade  of  the  com  at  Muskogee,  as  the 
destination  of  the  com  was  Norman. 

This  court,  in  the  case  of  (Mtizens'  Inde- 
pendent Mill  &  Elevator  Co.  t.  Perkins,  52 
Okl.  242,  162  Pac.  443,  held: 

"Where  com  Is  purchased  as  of  a  certain 
grade  and  quality,  according  to  official  inspec- 
tion, such  inspection,  in  the  absence  of  any- 
thing to  impeach  it  as  dishonest  or  colhisive,  is 
conclusive  as  to  grade  and  qntdity  shipped. 

"In  an  action  against  a  grain  dealer  for  breach 
of  contract  for  com  purchased  by  him  of  a 
certain  grade  and  inspection,  it  is  entirely  im- 
material what  the  condition  of  the  com  is  when 
it  rencfaes  its  destination,  if  the  agreed  inspec- 
tion shows  it  was  of  the  grade  contracted  for." 

The  rule  announced  here  is  supported  by 
the  weight  of  authority.  The  defendants  tn 
this  case  did  not  attack  by  any  pleading  the 
inspection  made  by  Mr.  Jordan, 'Who  was  an 
official  and  licensed  Inspector,  both  of  the 
federal  and  state  government  This  inspec- 
tion made  was  conclusive  in  the  aheence  of 
collusion  or  fraud. 

[7]  The  evidence  in  the  case  at  bar  estalv 
Ushed  clearly  tbe  fact  that  the  com  tendered 
by  the  defendants  to  the  plaintiff  was  not  of 
tho  quality  whldi  the  defendants  had  ob- 
ligated themselves  to  deliver  to  the  plaintiff 
We  are  unable  to  see  how  the  Jury  could 
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bave  arrived  at  any  otlter  verdict  than  one 
In  favor  of  tbe  plaintiff,  and,  finding  no  re- 
versible error  In  the  record,  tiie  Judgment  of 
tbe  trial  court  Is  afflimed. 

PITCHJX)RD,  V.  O.  J.,  and  JOHNSON, 
KANB^  and  MItliBR,  JJ.,  concur. 


(»  Okl.  1S») 
BAKER  V.  QRAYSON  at  al.    (No.  10500.) 

(Snpreme  Conrt  of  Oklahoma.    May  16,  1822.) 

fUvnabu*  5«  <k«  Oomrt.) 

1.  Homastoad  «=3M8(S)— No  alienation  by  the 
«lfo  aloao  Is  of  any  validity. 

No  alienation  of  the  homestead  by  the  wife 
slmie,  in  whatever  way  it  may  be  effected,  is  of 
any  validity;  nothing  that  she  can  do  or  suf- 
fer to  be  done  can  cast  a  clond  upon  the  title. 
It  remains  absolutely  free  from  all  grants  and 
incombranoes,  except  those  mentioned  in  ,the 
Constitntion. 

2.  Homestead  «=3ll8(2)-^-Cannot  be  alienated 
exeept  i^  written  Instrument  Jellied  In  by  hns- 
baad  aad  wife. 

Under  tlie  provisions  of  the  Constitution 
and  laws  of  Oklahoma,  tbe  homestead,  exempt 
by  law,  cannot  be  alienated  except  by  a  written 
instrument  Joined  in  and  subscribed  by  both 
husband  and  wife,  where  that  relation  exists. 

S.  Homestead  ^984— Tenant  In  oommon  la  en- 
titled to  homestead  exemption  In  land  held  in 
eommoa. 
The  established  role  in  many  Jurisdictions 
that  a  tenant  in  common  la  entitled  to  a  home- 
stead   exemption,    in    land    held    in    common, 
dioald,  under  our  policy  of  liberally  ^nstni- 
inc  the  exemption  law  so  as  to  afford  protec- 
tion to  a  debtor  and  his  family  in  the  posses- 
ion of  a  home,  obtain  in  this  state. 

Appeal  from  District  Conrt,  Wagoner  Coun- 
ty;  R.  P.  De  Oraffeorled,  Judge. 

Petition  by  Angellne  Orayson  and  another 
against  E^rl  Baker.  Judgment  for  the  plain- 
tiffs, and  tlie  defendant  appeals.    Affirmed. 

A.  A.  Davidson,  of  Tuba,  for  plaintiff  In 
error. 

L«dbetter,  Staart,  Bell  &  Ledbetter,  of  Ok- 
lahoma C^ty,  for  defendants  In  error. 

PITOHFORD,  V.  C  J.  Angellne  Grayson 
and  Jtilla  Hawkins,  as  plaintiffs,  filed  their 
petition  in  the  district  conrt  of  Wagoner 
county,  Okl.,  against  Barl  Baker  et  al.  for  a 
decree  declaring  them  to  be  tbe  owners  of  a 
one-half  Interest  in  the  north  half  of  the 
southwest  quartjer,  and  the  southwest  quarter 
«f  tbe  southwest  quarter,  of  section  16,  town- 
ship 17  north,  range  16  east,  alleging  the 
same  to  have  been  allotted  to  WllUam  Mcin- 
tosh, a  Creek  freedman,  during  his  lifetime. 
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That  BCcIntosh  died  In  1906  without  Issue, 
and  without  having  been  married,  and  left 
as  bis  sole  heirs  his  mother,  Louisa  Jones; 
Angellne  Orayson,  his  aunt,  a  half-sister  of 
his  father;  and  Julia  Hawkins,  his  cousin, 
the  daughter  of  (»e  Babe  Hawkins,  a  half- 
brother  of  the  allottee's  father.  And  that 
plaintiffs  were  therefore  the  owners  of  a  one- 
half  interest  of  said  lands.  Earl  Baker,  de- 
fendant In  error,  by  his  answer  claimed  the 
whole  estate  and  asserted  that  Louisa  Jones 
was  the  mother  and  sole  heir  of  the  allottee. 
He  claimed  title  by  virtue  of  the  following 
deeds: '  A  deed  of  October  3, 1907,  from  Lou- 
isa Jones  to  C.  W.  Lumpkin;  a  deed  of 
March  31, 1908,  from  C  W.  Lumpkin  to  Ade- 
line Orcutt;  a  deed  of  September  15,  1908, 
from  Adeline  Orcutt  to  Maggie  Baker;  and 
a  deed  of  June  26, 1913,  from  Maggie  Baker 
to  defendant  Earl  Baker.  The  plaintiff  In 
error  also  asked  for  possession  of  tbe  land, 
and  that  his  title  be  quieted. 

Deichman  and  Prentice,  on  motion  of  plain- 
tiffs, were  made  additional  parties  defendant. 
Answering  tbe  cross-i>eUtlon  of  Baker,  Deich- 
man and  Prentice  claimed  title  to  the  entire 
premises  under  an  execution  sale  on  a  Judg- 
ment obtained  by  them  In  the  district  court 
of  Tulsa  county,  on  the  22d  of  January,  1911, 
against  Maggie  and  J.  N.  Baker.  Tbe  Judg- 
ment of  the  trial  court  was  that  the  plain- 
tiffs were  the  owners  of  a  one-half  interest 
in  tbe  land,  and  that  Deichman  and  Prentice 
owned  the  remaining  one-half  Interest  under 
a  sheriff's  deed  made  pursuant  to  the  sale  of 
the  land  by  virtue  of  an  execution  under  the 
foregoing  Judgment  Earl  Baker  filed  bis 
motion  for  new  trial,  and  same  having  been 
overruled  he  appeals.  No  appeal  Is  prosecut- 
ed from  that  part  of  the  Judgment  awarding 
one-half  interest  In  the  land  to  Angelina 
Grayson  and  Julia  Hawkins.  The  contro- 
versy on  appeal  is  between  Earl  Baker, 
Deichman,  and  Prentice^  and  Involves  only 
the  undivided  one-half  Interest  In  the  land  in- 
herited by  Louisa  Jones.  J.  N.  Baker  and 
Maggie  Baker  bad  for  several  years  after 
December  15,  1908,  occupied  and  were  so  oc- 
cupying at  the  date  of  the  Judgment  the 
premises  as  a  homestead.  After  the  execu- 
tion of  the  deed  by  Maggie  Baker,  she  aad 
her  husband,  J.  N.  Baker,  moved  away  from 
the  premises  and  at  no  time  thereafter  oc- 
cupied the  same. 

[1]  Notwithstanding  the  numerous  errors 
assigned  for  reversal  of  the  Judgment  of  tbe 
trial  court,  there  is  really  bnt  one  question 
Involved  in  this  appeal,  and  that  is,  whether 
Deichman  and  Prentice,  by  virtue  of  their 
purchase  at  sheriff's  sale,  have  rights  In  tbe 
land  superior  to  those  of  Earl  Baker?  It 
was  the  theory  of  the  trial  court  that  the 
land  was  the  homestead  of  Ifeggie  and  J.  N. 
Baker  at  the  date  of  the  deed  to  Barl  Baker, 
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and  that  said  deed  was  Invalid,  because  same 
was  not  Joined  in  by  J.  N.  Baker,  the  bns- 
band,  and  that  this  deed  was  Ineffectual  as 
a  conveyance,  and  that,  by  reason  of  the 
abandonment  of  the  homestead  l3y  Maggie 
and  J.  N.  Baker,  the  land  became  subject  to 
the  eseci^on  of  the  Deichman  and  Prentice 
Judgment  It  is  the  contention  of  plalntltT  In 
error  that,  while  the  deed  executed  hy  Maggie 
Baker  to  Earl  Baker  was  InefTectual  as  a 
muniment  of  title,  yet  the  protection  to  a 
homestead  afforded  by  the  constitutional  and 
statutory  provisions  lasts  no  longer  than  the 
occnpan<.7  of  the  premises,  and  that  such 
deed  may  become  effectual  after  the  home- 
stead right  ceases.  To  sustain  this  conten- 
tion, numerous  authorities  are  dted.  and 
from  an  examination  of  the  same  we  are  of 
the  opinion  that  the  contention  appears  to 
be  sustained  in  the  Jurisdictions  from  which 
the  citations  are  taken.  Whatever  may  be 
the  mle  in  other  states,  it  is  well  established 
in  this  state  that  a  deed  to  the  homestead  ex- 
ecuted by  either  husband  or  wife  during  the 
occupancy  of  the  homestead  by  both  husband 
and  wife  is  absolutely  void  for  all  purposes. 
[2]  Article  12,  I  2,  of  the  Constitution  of 
Oklahoma,  provides: 

"The  homestead  of  the  family  shall  be,  and 
is  hereby  protected  from  forced  sale  for  th<^ 
payment  of  debts,  except  for  the  purchase  mou- 
ey  therefor  or  a  part  of  such  purchase  money, 
the  taxes  due  thereon,  or  for  work  and  material 
used  in  constructing  improvements  thereon; 
nor  shall  the  owner,  If  married,  sell  the  home- 
stead without  the  consent  of  his  or  her  spouse, 
given  in  such  manner  as  may  be  prescribed  by 
law;  provided,  nothing  in  this  article  shall  pro- 
hibit any  person  from  mortgaging  his  home- 
stead, the  spouse,  if  any,  Joining  therein;  nor 
prevent  the  sale  thereof  on  foreclosure  to  sat- 
isfy any  such  mortgage." 

Section  1143,  Bev.  Laws  of  1910,  contains 
the  provision : 

«  *  •  *  And  no  deed,  mortgage  or  contract 
relating  to  the  homestead  exempt  by  Uw,  ex- 
cept a  lease  for  a  period  not  exceeding  one  year, 
shall  be  valid  unless  in  writing,  and  subscribed 
by  both  husband  and  wife." 

In  Whdan  v.  Adams  et  al.,  44  Okl.  686,  145 
Pac.  1158,  L.  R.  A.  1915D,  551,  the  third  and 
fourth  paragraphs  of  the  syllabus  reads  as 
follows : 

"3.  An  attempted  conveyance  by  deed  of  the 
homestead  of  the  family,  by  a  married  man,  giv- 
en without  the  wife's  consent  in  the  manner 
prescribed  by  law,  is  void." 

'"4.  Where  the  relation  of  husband  and  wife 
exists,  the  deed  of  the  former  to  the  home- 
stead, of  the  family  conveys  no  title,  .and  this 
notwithstanding  the  fact  that  the  husband  and 
wife  be  living  separate-  and  apart,  or  even 
though  the  wife  may  have  without  Justifiable 
cause  ^abandoned  the  husband." 

', ■        .  .  i'       ■ 

.  We  quote  from  the  body  of  the  opinion  as 
fOUoWM  ' 


"Ko  alienation  of  the  homestead  by  the  hus- 
band alone,  in  whatever  way  it  may  be  effect- 
ed, is  of  any  validity;  nothing  that  he  can  do 
or  suffer  to  be  done  can  cast  a  cloud  upon  the 
title;  it  remains  absolutely  free  from  all  grants 
and  incumbrances,  except  those  mentioned  in 
the  Constitution."  Morris  v.  Ward,  5  Kan. 
230. 

In  Carter  Oil  Co.  v.  Popp  (OkL  Sup.)  174 
Pac.  747,  in  the  body  of  the  opinicm,  it  Is 

stated: 

"Homestead  rights  cannot  be  conveyed  or  in- 
cumbered except  by  the  joint  consent  of  hus- 
band and  wife.  The  interests  are  not  severa- 
ble, and  both  parties  are  necessary  to  a  con- 
veyanee.  One  party  cannot  convey  his  or  her 
rights  without  the  consent  of  the  other,  and  the 
rights  of  both  must  be  conveyed  together." 

To  the  same  effect,  see  Treese  v.  Shoe- 
maker, 80  Okl.  235,  195  Pac.  766;  Davis  v. 
McGllbray,  81  Okl.  42,  196  Pac.  339. 

In  Hawkins  v.  Corbit  (OkL  Sup.)  201  Pac. 
649,  this  court  in  the  third  and  fourth  par- 
agraphs of  the  syllabus,  said: 

"8.  Under  the  above  provisions  of  the  Consti- 
tution and  laws  of  Oklahoma,  the  homestead 
exempt  by  law  cannot  be  alienated  except  by 
a  written  instrument  joined  in  and  subscribed 
by  both  husband  and  wife,  where  that  relation 
exists.  In  this  case  the  husband  executed  a 
deed  at  Muskogee  on  February  2d.  The  wife 
was  not  present  at  the  time  he  executed  the 
deed.  On  February  6th  at  Tulsa,  the  wife 
signed  a  separate  deed,  an  entire^  different 
writing,  in  the  absence  of  her  husband.  Held, 
this  was  not  a  sufficient  compliance  with  the 
statute  to  convey  title  to  the  homestead."    ' 

"4.  It  is  not  within  the  equitable  power  of 
courts  la  this  state  to  declare  any  indebtedness 
a  lien  on  a  homestead.  The  Constitution  and 
statutes  of  this  state  have  prescribed  the  man- 
ner in  which  it  may  be  created,  and  they  most 
be  strictly  followed." 

In  the  still  more  recent  case  of  Thomas  v. 
James  (Okl.  Sup.)  202  Pac.  489,  the  rule  Is 
stated  as  follows : 

"By  the  provision  of  this  section  of  the  stat- 
ute 'no  deed  •  •  •  to  the  homestead  •  •  • 
shall  be  valid  unless  ib  writing  and  subscribed 
by  both  husband  and  wife,  where  both  are  liv- 
ing and  not  divorced  or  legally  separated,'  this 
language  is  clear  and  unambiguous,  and  can 
only  be  construed  as  meaning  that  the  home- 
stead can  be  conveyed  only  by  the  husband  and 
wife  executing  a  joint  deed.  Under  the  pro- 
visions of  the  statute  the  deed  executed  by 
Martha  James  on  September  24,  1913,  was  in- 
valid, because  not  subscribed  by  the  husband,, 
and  likewise  the  deed  from  Jacob  James,  ex- 
ecuted on  October  8,  1913,  was  invalid  because 
not  subscribed  by  the  wife;  and,  each  of  these 
deeds  being  invalid,  both  of  them  will  not  op- 
erate as  a  valid  conveyance^  As  was  said  la 
HoweU  V.  McCrie,  36  Kan.  636,  14  Pac.  267, 
68  Am.  Bep.  684,  wherein  the  court  was  con- 
sidering the  effect  of  separate  mortgages  on 
the  homestead,  one  executed  by  the  husband 
and  the  other  by  the*  wife: 
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"  "How,  then,  can  it  be  taid  that  two  yolA  in- 
stnunenta,  one  executed  by  the  husband  and  the 
other  b7  the  wife,  mortgaging  the  homestead, 
can  have  the  effect  of  creating  a  lien?  They  are 
void  for  aH  purposes,  whether  considered  sep- 
arately or  taken  together.' " 

As  above  stated,  the  Judgment  of  Delcbman 
and  Prentice  against  the  Bakers  was  secured 
while  the  premises  In  controversy  were  oo- 
cnpled  as  a  homestead  by  the  Bakers.  The 
Judgment  was  kept  alive,  and  -when  the  home- 
stead was  abandoned,  and  another  establisli- 
ed,  then  the  Interest  of  Maggie  Baker  in  the 
land  became  subject  to  tiie  claim  of  Delcb- 
man and  Prentice,  and  when  this  interest  was 
sold  under  the  execution,  and  Delchman  and 
Prentloe  became  the  purchasers,  and  the  sale 
being  approved  by  the  proper  court,  and  a 
deed  duly  issued,  the  rights  so  acquired  by 
Delchman  and  Prentice  l)ecame  superior  to 
any  rights  claimed  by  Earl  Baker  by  vhrtueof 
his  deed  from  Maggie  Baker,  for  the  reason 
that  the  deed  not  being  Joined  in  by  J.  N. 
Baker,  the  husband,  the  same  was  a  nullity 
and  conveyed  no  rights  to  the  grantee.  The 
land,  notwithstanding  the  deed,  remained  the 
property  of  Maggie  Baker  and  was  subject  to 
sale  on  execution  the  same  as  though  the 
deed  had  never  been  executed. 

13]  Plaintiff  raises  another  question,  and 
this  iB,  "Whether  Maggie  Baker  and  J.  N. 
Baker  could  in  any  case  have  a  homestead  in 
an  undivided  interest  in  the  land."  We  fail 
to  understand  how  plaintiff  in  error  could  ob- 
tain any  advantage,  even  should  It  be  lietd 
that  no  homestead  character  attached  to  the 
land  involved.  If  the  homestead  character 
had  not  attached,  then  under  section  1174, 
Bev.  lAws  of  1910,  as  construed  in  Ward  v. 
Wiggins  (Okl.  Sup.)  174  Pac.  231,  the  attempt- 
ed gift  of  Maggie  Baker  to  Earl  Baker  was 
without  any  valuable  consideration ;  such  at- 
tempted gift  was  void  against  Delchman  and 
Prentice,  who  held  the  Judgment  at  that  ttme 
against  Maggie  Baker.  The  deed  from  Mag- 
gie Baker  to  ilirt  Baker  was  not  executed 
until  June  26.  Idl3.  Earl  Baker  testified  that 
the  land  was  given  to  him;  however,  it  is 
Bot  necessary  to  discuss, this  question. 

It  has  been  expressly  held  in  this  state  that 
a  tenant  in  common  may  have  liis  homesrtead 
and  is  entitled  to  a  homestead  exemption  hi 
lands  held  to  common.  In  Atlas  Supply  C!o. 
V.  Blake,  51  Oki  778,  152  Pac.  601,  to  the 
body  of  the  opinion  the  eourt  said : 
'  'The  established  rule  in  many  jurisdictions 
that  a  tenant  in  common  may  have  a  home- 
stead, and  is  entitled  to  a  homestead  exemp- 
tion, in  land  held  in  common  (21  Cyc.  505,  and 
cases  cited),  should,  under  our  policy  of  lib- 
eraii;  construing  the  exemption  laW  so  as  to 
afford  protection  to  a  debtor  and  his  family 
in  the  possession  of  a  home,  'obtain  to  this 
state.  Accordingly,  to  the  tostant  case  the 
premises  levied  on  constituted  the  homestead 


of  the  defendant  at  the  time  of  the  creation  of 
the  debt  sued  on,  and  ever  stoce." 

To  the  same  effect,  see  Alexander  t.  Bob- 
ler  (Okl.  Sup.)  166  Pao.  716. 

We  conclude  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  is  so  ordered. 

JOHNSON,  McNBILL,  MIIiUJR,  NICHOL- 
SON, and  KENNAMEB,  JJ.,  concur. 


(8<  Okl.  la) 

HOGAN  et  al.  v.  STATE  INDUSTRIAL  COM- 
MISSION et  at.     (No.  12479.) 

(Sopreme  Court  <rf  Oklahoma.    May  16,  1922.) 

(Byllalut  iy  the  Court.) 

1.  Master  and  servant  «394I7(7)— DeelalM  of 
Industrial  Commission  without  evidence  re- 
viewable under  Compensation  Law. 

By  the  provisions  of  section  10  of  article 
2  of  the  Workmen's  Compensation  Law,  as 
amended  by  section  10,  c.  14,  Laws  1919,  the 
decision  of  the  State  Industrial  Commission 
is  made  final  as  to  ell  questions  of  fact;  but 
this  is  80  only  when  there  is  some  evidence 
to  support  such  decision,  and,  where  there  is 
absolutely  no  evidence  to  support  such  finding 
and  decision,  the  same  may  be  reviewed  as  a 
matter  of  law. 

2.  Mas'ter  and  servant  «=>403— Burden  on  oom- 
pensation  claimant  to  show  injury  In  Mnptoy- 
meat. 

In  a  proceeding  before  ttie  State  Industrial 
Commission,  seeking  compensation  for  an  al- 
leged injury,  the  burden  of  proof  is  upon  the 
claimant  to  show  by  the  evidence  that  the  to- 
Jury  complained  of  was  accidental,  and  arose 
oat  of  and  to  the  course  of  his  employment.  , 

3.  Master  and  tervaiit  «=336l— Comp^asatlon 
award  held  unwarranted. 

Evidence  exammed,  and  held,  that  there  is 
no  evidence  to  support  the  award. 

(Additional  Bvtlahus  by  Editorial  Staff.) 

4.  Master  and  servant  <8=»36l— Compensation 
payable  only  where  claimant  Is  an  employee. 

Compensation  is  payable  only  when  the 
claimant  is'  an  employee  within  Laws  1915,  c. 
246,  art  1,  {  2,  as  amended  by  Laws  1919, 
c.  14,  I  1. 

Appeal  from  State  Industrial  Commission. 

Application  by  James  Otto  Cherry  fqr  an 
award  under  the  Workmen's  Compensation 
Act  which  was  opposed  by  T.  R.  Hogan,  trans- 
acting business  as  the  Wilburton  Gin  Com- 
pany, employer,  and  the  United  States  Fidel- 
ity &  Guaranty  Company,  Insurer  from  an 
award  by  the  Industrial  Commission,  the 
employer  and  tasurer  appeal.  Award  vacat- 
ed, and  iause  reversed  and  rema;nded  to  the 
Industrial  CoJnnlission,  with  direction  to  dls- 
jfxlSB  the  clahn. 
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Boss  &  Thnrman,  of  Oklahoma  City,  t<x 
appellants. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  E.  Wood, 
Asst  Atty.  Gen.,  for,  respondent  State  In- 
dustrial Commission. 

G.  B.  MltcbeU,  of  Wllburton,  tor  respond- 
ent Cherry. 

JOHNSON,  J.  The  petitioners,  who  were 
the  employer  and  insurance  carrier,  respec- 
tively, have  filed  their  petitions  in  this  court 
joining  the  State  Industrial  Commission  and 
James  Otto  Cherry,  who  was  the  claimant, 
as  respondents,  to  review  an  order  and 
award  made  by  the  State  Industrial  Commis- 
sion In  a  proceeding  before  it  designated  as 
No.  18641,  wherein  James  Otto  Cherry  was 
claimant,  T.  B.  Hogan  doing  business  as  Wll- 
burton Gin  Company,  was  respondent,  and 
United  States  Fidelity  &  Guaranty  Com- 
pany was  Insurance  carrier,  which  order  was 
made  on  June  26,  1821,  and  was  amended 
by  an  order  made  on  July  6,  1921,  required 
the  respondent  and  Insurance  carrier  to  pay 
to  the  claimant  compensation  at  the  rate 
of  $8  per  week  for  250  weeks  as  for  the  loss 
of  an  arm,  together  with  all  medical  bills. 
BV>r  convenience,  reference  will  be  made 
herein  to  the  parties  as  they  were  named  in 
the  proceeding  before  the  Industrial  Com- 
mission. 

Counsel  for  the  respective  parties  'agree 
that  there  Is  but  one  question  here  for  deter- 
mination; that  is,  whether  the  relation  of 
master  and  servant  existed  between  the  ap- 
plicant and  T.  B.  Hogan,  transacting  busi- 
ness as  Wllburton  Oln  Ownpany,  or  was 
James  Otto  Cherry  an  employee  of  the  re- 
spondent T.  B.  Hogan. 
'  The  undisputed  facts,  in  substance,  are 
that,  on  December  16,  1919,  the  respondent, 
T.  R.  Hogan,  was  operating  a  cotton  gin  at 
Wllburton,  Okl.,  under  the  name  of  Wllbur- 
ton Gin  Company,  and  on  that  day  had  In 
hU  emi^oy  a  superintendent  and  a  ginner, 
the  latter  being  named  Green.  On  that  day 
the  claimant,  James  Otto  Cherry,  hauled  a 
load  of  cotton  to  the  gin,  arriving  about  10 
o'clock  a.  m.,  and,  finding  a  number  of  wag- 
ons to  be  unloaded  ahead  of  him,  he  waited 
there  until  about  1:30  p.  m.,  and  was  at  that 
time  standing  in  the  doorway  at  the  gin 
room,  which  contained  four  gin  stands  in  a 
row,  running  east  and  west  The  west  gin 
stand  became  clogged,  and  Green,  the  gin- 
ner,  went  to  it,  raised  the  breast,  and  asked 
Cherry,  who  was  standing  near  by  to  help 
him  hold  it  Thereafter  the  east  gin  became 
clogged  and  Green  went  to  that  gin  stand. 
The  additional  weight  of  the  breast  being 
thrown  on  Cherry  caused  his  hand  and  arm 
to  be  pulled  down  Into  the  saws,  which  so 
tore  his  hand  and  forearm  that  it  was  nec- 
essary to  amputate  his  arm.  Cherry  had 
never  worked  around  a  cotton  gin,  and  had 
never  engaged  in  any  otlier  oocopatlon  than 


farming.  Green  had  no  authority  trom  the 
respondent  to  employ  additional  help  about 
the  gin,  and  Cherry  did  not  understand  that 
Green,  or  any  one  els^i  intended  to  pay  him 
for  rendering'  the  assistance  requested  by 
Green,  and  Cherry  did  not  expect  pay  for 
such  assistance. 

(1,2, 4]  Section  2  of  article  1,  chapter  248. 
Session  Laws  1916,  as  amended  by  section  t, 
a  14,  of  the  Session  Laws  of  1919,  provides 
that  compoisation  provided  for  In  the  act 
shall  be  payable  for  injuries  sustained  by 
employees.  Subdivision  3  of  section  3,  art 
1,  of  the  act  provides  that  the  term  "employ- 
er" means  persons,  partnerships,  assoda- 
tlons,  corporations,  etc,  employing  work- 
men  in  hazardous  employments.  Sabdivisloo 
4  of  the  said  section  provides  that  "employee" 
means  any  person  in  the  employment  of 
any  person,  firm,  etc.,  carrying  on  a  business 
covered  by  the  act  Subdivision  8  of  said 
section  provides  that  "wages"  means  the 
money  rate  at  which  the  service  is  recom- 
pensed under  the  contract  of  hiring  In  force 
at  the  time  of  the  accident 

It  seems  to  us  that  it  obviously  follows 
from  the  above  provisions  of  the  Workmen's 
Compensation  Iaw  that  compensation  is 
payable  only  where  the  claimant  Is  an  em- 
ployee under  the  quoted  provisions,  and  that 
the  Commission  erred  In  concluding  that  the 
claimant  was  such  employee. 

In  1  Labatt's  Master  and  Servant  (2d 
Ed.)  pp.  316  to  321,  Inclusive,  this  principle 
of  law  is  stated  as  follows: 

"8&  JUamt  of  Partiet;    Propotal  *ni  AO' 

eeptance. — As  in  the  case  of  other  contracts 
the  formation  of  a  binding  contract  of  service 
may  be  established  either  by  evidence  which 
tends  directly  and  specifically  to  show  that  one 
of  the  parties  had  accepted  absolutely  and  wlth- 
ont  qualification  the  proposBl  of  the  other 
with  regard  to  the  performance  of  certain 
work,  or  by  evidence  winch  tends  indirectly  to 
prove  the  fact  of  acceptance— as,  for  example, 
that  the  alleged  servant  did  the  work  in  ques- 
tion with  the  consent  and  for  the  benefit  of 
the  alleged  master,  or  that  one  of  them,  by 
some  express  declaration,  recognized  the  other 
as  his  servant,  or  that  he  performed  fnnctioas 
which  only  a  person  in  the  position  of  a  serv- 
ant was  entitied  to  perform." 

In  26  Cya  968,  the  law  is  as  follows: 

"The  relation  of  master  and  servant  arises 
only  out  of  contract  which,  except  where  eott- 
trolled  by  the  statute  of  frauds,  may  be  either 
express  or  implied,  verbal  or  written;  and 
may  contain  such  terms  and  conditions  as 
the  parties  see  fit  to  malte,  provided  they  are 
not  illegal  and  do  not  contravene  public  pol- 
icy." 

"A  person  who  voluntarily  assumes  to  act  as 
the  servant  of  another  cannot  recover  for  per- 
sonal injuries  as  though  he  were  in  fact  a  serv- 
ant The  fact  that  a  volunteer  was  requested 
or  ordered  by  a  servant  of  his  master  to  give 
his  assistance  will  not  authorize  him  to  recover 
for  personal  injuries  on  the  ground  that  h» 
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thereby  became  a  semmt  of  the  employer,  un- 
less, by  reaBon  of  Us  position  or  the  necessi- 
ties of  the  (Sase,  such  servant  bad  anthority  to 
make  the  request,"    26  Cyc.  1086. 

In  the  case  of  Hot  Springs  E.  Co,  t.  Dial, 
68  Ark.  318,  24  S.  W.  500,  the  court  says : 

"Appellant  was  making  up  a  train  at  its  da- 
pot  at  Hot  Springs  on  the  yard  of  the  company, 
near  the  depot,  at  a  street  crossing,  a  bridge 
spanned  the  track.  Appellee,  a  boy  15  years 
of  age,  was  standing  erect  upon  a  freight  car 
as  it  passed  under  the  bridge,  and,  same  being 
too  low  to  admit  bis  passage  in  the  position, 
he  was  struck  npon  the  head,  and  knocked  from 
the  ear,  receiving  •  severe  scalp  wotind,  from 
which  he  suffered  greatly.  •  •  •  He  sues 
the  company,  •  •  •  alleging  that  he  was  in- 
duced to  go  upon  the  car  by  the  conductor  of 
appeHant  for  the  purpose  of  throwing  off  the 
brake,"  etc.  "Where  a  railroad  company  has 
not  given  Its  conductor  express  authority  to 
employ  help,  nor  dothed  him  with  the  appar- 
ent anthoiity,  and  there  is  no  exigency  requir- 
ing extra  help,  a  boy  of  15,  who  willingly  obeys 
his  request  to  assist  on  a  car,  is  a  trespasser, 
and,  if  injured,  cannot  recover  from  the  com- 
pany, in  the  absence  of  willful  and  gross  negli- 
gence. *  *  •  The  proof  shows  that  tiie  con- 
ductor had  no  power  to  employ  brakemen. 
The  extent  of  his  express  authority  was  to  con- 
trol the  movements  of  his  train  with  such  sub- 
alteins  as  were  furnished  him  by  ths  superin- 
tendent, who  'employed  all  men  working  on  all 
trains'  of  the  company.  *  *  *  No  exigency 
supervened;  no  urgent  circumstances  were 
shown;  nothing  to  call  for  the  exercise  of  im- 
plied authority.** 

To  the  same  effect  see  tSXAAaaa  r.  New 
Etast  Tlntlc  R.  Co.,  23  Utah,  42,  64  Pac. 
463;  Langan  v.  Tyler,  114  Fed.  716,  61  O.  C. 
A.  608. 

"The  relation  of  employer  and  employee  is 
eontractnal.  like  every  other  contractual  re- 
lation, it  is  the  product  of  a  meeting  of  the 
minds.  Western  Union  TeL  Co.  v.  Nortb- 
cntt,  168  Ala.  639,  48  South.  668,  182  Am.  St. 
Bep.  38;  18  B.  C.  L.  480.  To  create  the  re- 
lation of  employer  and  employee  there-  must  be 
an  express  contract,  or  such  acts  as  will  show 
unequivocally  that  the  parties  •  recognize  one 
another  as  master  and  servant  18  R.  O.  L. 
ttS.  It  is  essential  to  the  existence  of  every 
eontmet  of  employment  that  it  be  definite  and 
certain  as  to  parties.  Parsons  v.  Trask,  7 
Gray  (Mass.)  473,  66  Am.  Dec.  602.  By  vir- 
tue of  section  4  of  the  Workmen's  Compensa- 
tion Act,  the  obligation  of  the  emi^oyer  to  pay, 
and  the  right  of  the  employee  to  receive,  com- 
pensation in  accordance  with  the  provisions  of 
said  act,  becomes  a  part  of  every  contract  of 
service  between  every  employer  and  employee 
eovered  by  said  act  Acts  1916,  p.  893;  lUg- 
enbaek  v.  Leppert,  117  N.  B.  631.  To  the  em- 
ployee this  right  to  compensation  is  a  precious 
element  of  the  contract.  One  of  the  considera- 
tions, and  an  important  one,  which  he  gives 
for  that  right  is  the  relinquishment  by  himself 
and  his  dependents  of  all  other  rights  and  rem- 
edies at  common  law  or  otherwise  for  his  in- 
jaiy  or  death  arising  out  of  the  employment 
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The  Supreme  Court  of  Washington  said : 

"We  think  there  can  be  no  doubt  of  this 
premise,  but  the  principles  of  the  common 
law  can  be  of  little  assistance  to  us  in  measur- 
ing the  right  of  a  workman  to  claim  compensa- 
tion under  the  industrial  insurance  law.  It  is 
the  purpose  of  that  law  to  compel  the  indus- 
tries of  the  state  to  bear  the  burden  of  acci- 
dents occurring  in  their  operation,  and  being  in 
derogation  of  the  common  law,  it  cannot  be  con- 
strued so  as  to  include  those  who  do  not,  by 
words  or  necessary  implication,  come  within  its 
terms.  *  •  *  ^le  law  in  its  tenor  and  terms 
contemplates  that  the  relation  between  em- 
ployer and  employee  shall  possess  some  element 
of  certainty.  It  implies,  if  indeed  it  does  not 
liberally  provide,  that  there  shall  be  an  actual 
contractual  relation  between  the  parties — that 
is,  an  agreement  to  labor  for  an  agreed  wage 
or  compensation."  Hillestad  et  al.  v.  Indus- 
trial Insurance  Commission,  80  Wash.  426^  141 
Pac.  918,  Ann.  Cas.  lin.6B,  788. 

[3]  There  is  no  evidence  in  this  record 
upon  which  to  base  the  conclusion  that  the 
relation  of  master  and  servant  existed  be- 
tween the  respondent,  Hogan,  and  the  claim- 
ant, Cherry,  at  the  time  of  the  injury,  and, 
that  being  true,  there  can  be  no  award  justi- 
lled  under  the  Workmen's  Compensation 
Law,  and  the  award  made  by  the  State  In- 
dustrial Commission  should  be  vacated,  and 
the  cause  is  reversed  and  remanded  to  the 
Commission,  with  directions  to  dismiss  the 
claim;  and  it  Is  so  ordered. 


McNeill,  nicholson, 

KENNAMEB,  JX,  concur. 


MILLEB,   and 


(86  Okl.  149) 

WHITEHEAD  COAL  MINING  CO.  at  al.  V. 
STATE    INDUSTRIAL    COMMIS- 
SION et  al.    (No.  12647.) 

(Bnpreme  Cionrt  of  Oklahoma.    May  9,  1822.) 

(ByHdbu»  fty  (/te  Oowrt.) 

1.  Master  and  servait  «=»417(7)— Commls> 
sloa's  findings  on  avldanoo  la  oompeasatloa 
case  oonolasive. 

AVhen  there  is  any  evidence  reasonably 
tending  to  support  the  order  of  the  State  In- 
dustrial Commission,  such  order  is  final  and 
conclusive  in  this  court  Under  section  10, 
c.  14,  Sess.  Laws  1919,  the  decision  of  the 
State  Industrial  Commission  is  final  as  to  all 
questions  of  fact,  and  cannot  be  reviewed  by 
this  court  on  appeal.  CSonsoUdated  Fuel  Co. 
at  aL  V.  State  Industrial  Ciommission  et  al.,  206 
Pac.  170. 

2.  Master  and  servant  «=»4I9— Limitation  In- 
applleahls  to  review  of  oompensatlon  award. 

Under  article  2,  |  12,  c.  246,  Sess.  Laws 
1916,  the  State  Industrial  Commission  is  au- 
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thorized,  at  any  time,  to  reyiew  any  award 
made  by  it  upon  ita  own  motion  or  the  applica- 
tion of  any  interested  party  upon  the  ground 
of  change  in  condition,  and  the  jurisdiction  of 
the  Commission  after  having  once  vested  over 
a  claim  ia  continuing.  The  only  limitation  ap- 
plicable to  the  Commission  is  the  maximum 
amount  to  be  paid  to  the  injured  employee  un- 
der the  law,  and  the  limitation  of  one  year  for 
the  filing  of  a  claim  from  date  of  injury  found 
in  section  17  of  the  act  is  inapplicable. 

3.  Award  modified  and  afflrmed. 

Kecord  examined,  and  hdd,  that  the  award 
be  aflSrmed. 

(Additional  SyUobu*  by  Editorial  Staff.) 

4.  Master  and  servant  ^=3419— Wife  of  men- 
tally Incapable  employee  may  present  claim 
under  Compensation  Law. 

Workmen's  Compensation  Law  (Sees. 
Laws  1915,  c.  246),  must  be  liberally  con- 
strued, and  article  2,  {  12,  will  not  be  con- 
strued to  deny  to  the  wife  of  the  injured  em- 
ployee the  right  to  call  to  the  attention  of  the 
Industrial  Commission  by  motion  the  daim  of 
her  husband,  who,  by  reason  of  bis  injury,  is 
mentally  incapable  of  presenting  his  claim  on 
account  of  change  in  condition  after  the  award. 

Action  by  the  Whltebead  Coal  Mining  Com- 
pany, a  corporation,  and  the  Consolidated 
Underwriters,  petitioners,  against  the  State 
Industrial  Commission  and  William  Walsh, 
respondents,  to  reverse  an  award  of  the 
Industrial  Commission  In  favor  of  William 
Walsh.    Award  modified  and  affirmed. 

Simpson,  Hununer  &  Foster,  of  Henryetta, 
(Con  Murphy,  .Jr.,  of  Kansas  City,  Mo.,  of 
counsel),  for  petitioners. 

Ueorge  F.  Short,  Atty.  Oen.,  and  Kathryn 
Van  Leuven,  Asst  Atty.  Q&i.,  for  respond- 
ents. 


KENNAMEB,  J.  The  ,  Whitehead  Coal 
Mining  Company,  a  corporation,  and  the  Con- 
solidated Underwriters,  petitioners,  institut- 
ed this  proceeding  in  this  court  against  the 
State  Industrial  Commission  and  William 
Walsh,  respondents,  to  reverse  an  award 
made  on  the  28th  day  of  July,  1921,  in  favor 
of  William  Walsh,  directing  the  petitioners 
to  pay  to  the  respondent  $18  per  week  un- 
til the  termination  of  disability. 

The  record  discloses  that  William  Walsh 
was  injured  while  in  the  employ  of  the 
Whitehead  Coal  Mining  Company  July  1, 
1919,  while  working  in  a  mine,  by  a  rock 
falling  upon  his  back;  that  on  the  28th 
day  of  July,  1919,  the  Industrial  Commis- 
sion made  an  award;  to  William  Walsh,  as 
claimant,  awarding  him  the  sum  of  $17.31 
per  week  to  continue  until  termination  of 
disability  and  that  ttiey  pay  all  medical 
expenses  incurred  by  the  claimant  not  to 
exceed  the  sum  of  $100;  that  the  petitioners 
paid  the  award  until  September  3, 1919,  when 


William  Walsh  returned  to  woA  In  the 
same  employment  as  a  coal  miner,  as  an 
employee  of  the  Whitehead  Coal  Mining 
Company,  and  continued  to  work  at  such 
employment  until  about  the  15th  day  of 
March,  1921,  at  which  time  WllUam  Walsh 
became  mentally  incapacitated  and  was  tak- 
en tt>  the  Hospital  for  the  Insane  at  Vinita, 
OkL 

In  July,  1921,  Mrs.  William  Walsh,  wife  of 
WUUam  Walsh,  filed  a  petition  with  the 
Industrial  Commission  asking  for  a  review 
of  the  award  made  to  William  Walsh  on  the 
28th  day  of  July,  1919,  alleging  there  had 
been  a  material  change  in  the  condition  of 
the  claimant  William  Walsh  since  the  award 
of  July  28,  1919,  which  was  a  direct  result 
of  the  injury  sustained  by  the  respondent 
William  Walsh;  that  the  Injury  sustained 
had  caused  a  permanent  disability;  that  an 
X-ray  examination  had  been  made  of  the 
injury  to  Walsh,  which  disclosed  a  crushed 
vertebra  in  the  dorsal  region;  that  William 
Walsh,  as  a  result  of  the  injury,  had  a  per- 
manent stiff  back;  that  the  claimant  Wil- 
liam Walsh  was  being  treated  in  the  Hos- 
pital for  the  Insane  at  Vinita,  Qkl. 

The  petition  for  review  of  the  award 
was  set  for  hearing  on  the  28th  day  of  July, 
1921.  After  a  hearing  upon  ttie  petition  at 
Henryetta  before  Commissioner  H.  C.  Meyers 
and  the  introduction  of  testimony  on  behalf 
of  the  respective  parties,  the  Commission,  on 
the  25th  day  of  August,  1921,  made  an 
award  awarding  William  Walsh  compensa- 
tion from  March  15,  1921,  at  the  rate  of  $18 
per  week  to  continue  during  disability. 

The  i>etitioners  by  this  action  seek  to  re- 
verse this  award  and  urge  three  propositions : 
First  There  is  no  evidence  supporting  the 
order  made  by  the  Commission.  Second. 
That  the  Commission,  after  having  heard  the 
testimony  on  the  hearing  for  a  review  of  the 
award,  made  an  order  that  the  claimant 
William  Walsh  undergo  an  examination  to 
be  made'  by  Dr.  Louis  Bagby  of  Vinita,  the 
examination  to  be  made  on  August  25,  1921, 
and  that  before  the  examination  was  made 
on  August  25,  1921,  the  award  herein  was 
made.  Third.  That  the  claim  of  William 
Walsh  is  barred  under  section  17,  art  2,  c. 
246,  Session  Laws  1915,  requiring  a  claim 
for  compensation  to  be  filed  within  one  year 
after  the  Injury. 

[1]  Upon  an  examination  of  this  record, 
it  la  obvious  that  there  is  no  merit  in  this 
first  contention  made  by  counsel  for  the  peti- 
tioners. Counsel  in  their  brief  have  at- 
tempted to  impose  the  duty  upon  this  court 
of  weighing  'the  evidence  and  determining  oa 
which  side  of  the  controversy  the  weight" 
lies.  It  is  the  settied  law  in  this  Jurisdiction 
that  this  court  will  not  weigh  the  evidence 
presented  to  the  Industrial  Commission  for 
the  purpose  of  ascertaining  where  the  weight 
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of  eridence  lies  or  on  wUcb  side  It  pre- 
ponderates. Section  10,  c  14,  Session  Laws 
1919 ;  Choctaw  Portland  Cement  Co.  et  aL 
v.  Lamb  et  al.,  79  Okl.  109,  180  Pac.  750; 
Board  of  County  Commissioners  of  Cleve- 
land County  V.  Barr  et  aL,  68  OkL ,  173 

Pac.  206;  Baulerson  t.  Industrial  Oommls- 
sl(m  of  Oklahoma  et  al.,  76  OkL  8,  183  Pac. 
880;  Consolidated  Fuel  Co.  et  al.  t.  Industri- 
al Commission  et  aL  (OkL  Sup.)  205  Pac.  170. 

Dr.  W.  L.  Stevenson,  a  regular  licensed 
physician  who  has  practiced  medicine  for 
13  years,  testified  on  the  hearing  for  a  re- 
view of  the  award  made  by  the  Commission 
that  he  had  been  the  family  physician  for 
the  claimant  William  Walsh  for  12  years; 
that  be  had  the  claimant  under  his  observa- 
tion and  treatment  ev»  since  his  Injury 
until  be  was  carried  to  the  hospital;  that 
Dr.  Fisherman,  of  Oklahoma  City,  made  an 
examination  of  the  claimant  in  his  presence 
and  that  he  assisted  in  matdng  the  examina- 
tion; that  they  gave  the  claimant  various 
tests  and  that  he  had  considerable  vertigo; 
that  be  could  not  stand  oa  one  foot  or 
with  his  feet  close  together;  that  bis  back 
was  very  stiff  and  he  would  fall  forward. 
Or.  Stevenson  stated  positively  in  his  testi- 
mony that  the  claimant  was  never  sick  be- 
fore in  bis  life  prior  to  the  injury,  except 
with  smallpox,  and  that  his  pres^it  oondl- 
tion  was  the  direct  result  of  the  injury  re- 
ceived by  him. 

The  evidence  was  uncontradicted  that 
Walsh  received  a  serious  injury  by  a  heavy 
rock  falling  from  the  roof  of  the  mine  on  his 
back. 

The  report  of  Dr.  Louis  Bagby,  the  pliy- 
sldan  who  made  the  exEiminatlon  of  the 
claimant,  which  the  petitioners  complain  was 
not  before  the  Commission  at  the  time  the 
award  was  made,  shows  that  he  made  an 
X-ray  of  the  spine  of  the  claimant,  and  that 
the  X-ray  examination  disclosed  a  lesion  of 
the  body  of  the  third  lumbar  vertebra  and 
a  slight  lateral  deviatl<n  in  the  lumbar 
region. 

The  evidence  of  witnesses  who  worked 
with  the  claimant  tended  to  show  that  he 
had  never  recovered  from  the  Injury  Inflicted 
upon  Iilm  by  the  falling  rock.  With  all  this 
evidence  in  the  record,  counsel  for  the  peti- 
ttcmers  say  in  their  brief  that  there)  la  no 
evidence  sapporting  the  .award  made  by  the 
Commission.  This  assertion  is  based  upon 
the  assumption  that  the  Commission  was 
bound  to  give  more  weight  to  the  evidence 
of  certain  medical  experts  that  examined 
the  claimant  and  who  gave  testimony  in 
effect  that  the  mental  condition  of  Walsh 
was  due  to  the  disease  of  syphilis,  which  was 
disclosed  by  the  positive  Wasserman  reaction 
as  shown  by  the  report  and  labbratOry  find- 
ings of  Dr.  O.  J.  Fisherman. 

Counsel  for  petitioners  admit  that  Dr.  W. 
U  Stevoison  stated  that.  the.  injury  oontrlbf 
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uted  to  the  present  condition  of  iiLsanity 
by  lowering  the  vitality  of  the  respondei^t, 
but  that  his  evidence  is  not  to  be  given  any 
weight  because  he  is  not  a  graduate  of  a 
school  of  medicine,  and  that  his  evidence  is 
in  direct  conflict  with  the  testimony  of  phy- 
sicians who  are  graduates.  This  very  con- 
tention made  by  counsel  for  the  petitioners 
destroys  their  first  proposition  that  the 
award  of  the  Commission  is  not  supported  by 
any  evidence  and  shows  conclusively  that 
the  petitioners  are  seeking  to  have  this  court 
weigh  the  evidence.  The  only  purpose  for 
which  this  court  will  examine  the  testimony 
in  this  class  of  cases  is  with  a  view  of  as- 
certaining whether  or  not  there  is  any  sub- 
stantial evidence  supporting  the  award. 
Tliis  court,  in  the  case  of  Associated  Em- 
ployer's Reciprocal  &  Missouri  Valley  Bridge 
Co.,  Corporations,  Petitioners,  v.  State  In- 
dustrial Commission,  Respondents,  83  Okl. 
— ,  200  Pac.  862,  did  announce  the  rule  that 
where  the  award  of  the  Commission  is  not 
supported  by  any  evidence  then  the  award 
should  be  reversed.  The  rule  announced  in 
this  case  is  in  harmony  with  the  rule  uni- 
versally adhered  to  by  the  courts  tliat  an 
award  cannot  be  sustained  without  proof 
of  the  essential  prerequisites  imposed  by  the 
statute,  such  as  the  fact  that  there  was  an 
accident  resulting  in  an  injury  and  the  re- 
lation of  employer  and  employee.  However, 
the  authorities  support  the  rule  tliat  the 
finding  of  the  Commission  does  not  require 
so  much  evidence  to  support  it  as  a  finding 
made  by  a  court,  although  such  finding  must 
be  supported  by  substantial  evidence.  Never- 
theless it  is  not  necessary  that  such  finding 
be  supported  by  a  preponderance  of  the  evi- 
dence. Workmen's  Compensation  Acts  0.  J. 
115;  Englebretson  t.  Ind.  Ace.  Comm.,  170 
Cal.  703,  151  Pac.  421;  Voelz  v.  Industrial 
Commission,  161  Wis.  240,  162  N.  W.  830. 

We  are  clear  in  this  case  that  there  is 
substantial  evidence  in  the  record  author- 
izing the  award  made  by  the  Commission, 
and  that  it  was  not  necessary  for  the  Com- 
mission to  delay  the  award  awaiting  for  the 
report  of  Dr.  Bagby,  who  made  an  examina- 
tion of  the  claimant.  Thie  better  practice, 
however,  would  be  for  the  Commission,  aft- 
er having  ordered  the  claimant  to  undergo 
an  examination,  to  wait  a  reasonable  time 
for  the  examination  to  l>e  made,  if  such  an 
examination  would  materially  aid  the  Com- 
mission in  arriving  at  a  Just  conclusion^ 
But  it  would  not  be  necessary  for  the  Com- 
mission to  delay  its  award  where  the  Com- 
mission is  satisfied  that  the  claimant  is  en- 
titled to  an  award. 

As  counsel  for  the  petitioners  have  only 
complained  under  their  second  proposition 
as  to  the  action  of  the  Commission  in  making 
the  award  prior  io  tbe  filing  of  the  report 
of  Dr.  Baigby,  it  is  not  necessary  to  give  fur- 
ther attention  .to  thia  contention^  ■ 
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[2]  Tbe  third  proposition  argued  by  eotin- 
sel  for  tbe  petitioners  Is  that  under  section 
17,  art  2,  c  246,  Session  Laws  1915,  the 
elalm  of  tbe  claimant  Walsh  Is  barred.  That 
part  of  the  section  relied  on  Is  as  follows : 

"Tbe  right  to  claim  compensation  under  this 
act  shall  be  forever  barred  unless  within  one 
year  after  tbe  injury,  a  claim  for  compensa- 
tion thereunder  shall  be  filed  with  the  Com* 
mission." 

We  are  unable  to  concur  In  this  contention. 
Tbe  statute  only  required  that  tbe  dalm- 
ant  make  a  dalm  within  one  year  from  the 
date  of  the  Injury,  and  it  is  admitted  that 
the  claimant  did  make  Us  claim  within  one 
year  from  the  date  of  his  injury  and  an 
award  was  thereon  made.  But  this  statute 
nowhere  limits  the  time  within  which  the 
Claimant  may  file  an  application  for  a  re- 
view of  an  award  made  by  the  Commission. 
It  is  true  in  this  case,  over  one  year  inter- 
Tened  between  the  time  the  claimant  ceased 
to  receive  compensation  and  the  date  of  the 
application  for  a  review  of  the  award,  but 
article  2,  i  12,  c  246,  Session  Lews  1015, 
provides: 

"Upon  its  own  motion  or  upon  the  applica- 
tion of  ahj  part;  in  interest,  on  the  ground  of 
a  change  in  conditions,  the  Commission  may  at 
any  time  review  any  award,  and,  on  such  review, 
may  make  an  award  ending,  diminiahing  or  in- 
creasing the  compensation  previously  awarded, 
subject  to  the  maximum  or  minimum  provided 
in  this  Act,  and  shall  state  its  condnsions  of 
fact  and  n^ngs  of  law,  and  shall  immediately 
send  to  the  parties  a  copy  of  the  award.  No 
such  review  shall  effect  such  award  as  regards 
and  money  already  paid." 

This  section  of  the  statute  does  not  pro- 
vide any  limitation  of  time  within  which  a 
review  of  an  award  must  be  made,  but  only 
prescribes  as  a  prerequisite  that  there  has 
been  a  change  In  conditions.  Furthermore, 
tbe  statute  specifically  authorizes  the  Com- 
mission upon  such  showing  being  made  to  re- 
view an  award  at  any  time.  This  section  of 
the  statute  also  answers  the  contention 
made  by  cotmsel  that  the  wife  of  the  claim- 
ant had  no  right  to  have  the  award  reviewed 
for  the  claimant  It  is  dear  from  this  sec- 
tion of  the  statute  that  the  award  may  be 
reviewed,  not  only  upon  tbe  motion  of  any 
Interested  party,  but  upon  tbe  motion  of 
the   Commission. 

[4]  The  rule  has  beoi  repeatedly  announc- 
ed by  this  court  that  tbe  Workmen's  Com- 
pensation Law  must  be  liberally  construed 
in  favor  of  tbe  injured  employee.  It  would 
be  a  most  narrow  construction  of  section 
12,  supra,  to  deny  to  the  wife  of  the  injured 
employee  tbe  right  to  call  to  the  attention 
of  the  Industrial  Commission,  by  motion,  the 
claim  of  her  husband,  who  by  reason  of 
bis  Injury  Is  mentally  incapable  of  present- 


ing hia  dalm.  It  Is  apparent  that  the  award 
for  $18  per  week  was  made  through  error, 
and  should  have  been  for  $17.31  per  wedc 
The  same  is  modified  In  this  respect 

[3]  The  award  of  the  Industrial  Conunls- 
slon  in  this  cause  as  modified  is  affirmed. 

HARBISON,  C.  J.,  and  JOHNSON,  KANB, 
and  MILLBB,  33^  concur. 


(8«  OU.  UQ 

AULTMAN  A  TAYLOR  MACHINERY  CO.  V. 
FUSS.  (No.  10674.) 

(Supreme  Coort  of  Oldahoma.   May  10,  1922.) 

(ByJlabva  by  ik»  Oourt.) 

1.  Appeal  and  error  «=>30l,  870(S)  •-  Two 
methods  of  preseatlag  error  la  ovorrullBa  da- 
rn wrer  to  petition  stated. 

When  a  defendant  desires  to  present  to 
this  court  as  error  the  overruling  of  a  demurrer 
to  the  petition,  it  may  be  presented  by  two 
methods:  First,  saving  tbe  proper  exception, 
and  having  the  appeal  lodged  in  this  court 
within  six  months  from  the  date  of  tbe  order; 
second,  by  saving  the  proper  exception  and  in- 
corporating in  the  motion  for  new  trial  the 
error  of  the  trial  court  in  overruling  tlie  de- 
murrer, and  perfecting  his  appeal  to  this  court 
within  six  months  from  the  date  of  overruling 
the  motion  for  new  trial. 

2.  Executors  and  administrators  «=3l54— Tho 
term  "alienate"  In  statute  rolating  to  aiiona- 
tlon  of  property  of  estate  signifleo  its  wrong- 
ful transfer. 

The  term  "alienate"  as  used  in  section  6324, 
Rev.  Laws  1010,  signifies  the  wrongful  trans- 
fer of  sudi   property  to  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Alien — 
Alienate — Alienation.] 

3.  Executors  and  administrators  «=al54— Par- 
ty  alienating  deceased's  property  prior  to  ad- 
ministrator's appointment  Is  liable  for  twioo 
Its  valne. 

A  party  guilty  of  alienating  the  property 
of  deceased  after  his  death,  and  prior  to  the 
time  of  the  appointment  of  administrator,  is 
Uable  in  damages  to  tbe  administrator  for 
twice  the  value  of  the  property  alienated. 

4.  Executors  and  administrators  ®=3450— EvI- 
denes  held  to  support  a  verdlot  against  de- 
fendant for  aileaatinf  doceasod's   property. 

Record  examined,  and  hM,  that  the  evi- 
dence is  soffldent  to  support  the  verdict  of  the 
jury  that  the  property  had  been  alienated  with- 
in the  meaning  .of  section  6324,  Bev.  Laws  1910. 

9.  Executors  and  administrators  «=>450,  451 
(3)  —  Instruetlon  that  defendant's  acts 
amounted  to  alienation  of  deceased's  property 
approved;  recovery  would  bo  twice  the  r«- 
malnder  after  subtracting  the  amount  of  lieu 
from  the  value  of  the  property;  evidenoo  hold 
sufficient  to  sustain  verdlot  for  plaintiff. 
Record  examined,  and  held,  the  instructions 

submitted  the  question  of  facts  to  the  jury  on- 


«=>Far  ether  ease*  n*  same  topio  sad  KBT-NCMBES  in  all  Kay-Nuakbered  Dtgwts  sad  In4< 
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dcr  proper  instmcUons,  and  there  was  soffl- 
deot  evidence  to  support  the  finding  of  the 
Jury,  and  the  Judgment  will  not  be  disturbed. 

Appeal  from  District  Court,  Grant  County; 
J.  W.  Bird,  Judge. 

Action  by  J.  H.  Fuss,  administrator  of  the 
estate  of  B.  E.  Smith,  deceased,  against  the 
Anltman  &  Taylor  Machinery  Ckunpany. 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  G.  McEelvy  and  B.  H.  Breeden,  both  o£ 
Medford,  for  plaintiff  In  error. 

C.  S.  Ingersoll,  Sam  P.  Ridings,  and  A.  0. 
Glenn,  all  of  Medford,  for  defendant  in  er- 
ror. 

McNITCLL,  J.  This  action  was  commenced 
is  the  district  court  of  Grant  county  by  J. 
B.  Fuss,  administrator  of. the  estate  of  B. 
E.  Smith,  against  the  Aultman  &  Taylor  Ma- 
chine Company,  to  recover  damages  for  alien- 
ation of  certain  property  belonging  to  the  es- 
Btate  of  B.  E.  Smith  prior  to  the  appointment 
of  the  administrator.  The  petition  alleged 
that  B.  E.  Smith  died  on  the  14th  day  of  April, 
1917,  and  waa  the  owner  of  a  threshing  ma- 
chine of  the  value  of  ^,000;  .that  on  the 
8th  day  of  May,  1917,  and  prior  to  the  ap- 
pointment of  an  administrator  of  the  estate 
of  deceased,  the  defendant  through  Its  au- 
thorized agent  took  possession  of  and  con- 
verted to  its  own  use  and  alienated  the 
threshing  machine,  and  delivered  possession 
to  J.  T.  Smith.  It  is  alleged  that  the  thresh- 
ing machine  was  of  the  value  of  $2,000  and 
Judgment  Is  prayed  for  in  the  sum  of  $4,000. 
To  this  petition  the  defendant  filed  a  demur- 
rer which  was  overruled  by  the  court 

Thereafter  the  defendant  filed  an  answer 
and  cross-i)etltlon.  The  answer  admitted 
that  Smith  died  as  alleged  in  the  petition; 
that  he  was  the  owner  of  the  property  de- 
scribed In  the  petition;  and  alleged  further 
that  the  property  was  not  of  the  value  to  ex- 
ceed $1,500  and  at  the  time  of  the  death  of 
the  deceased  the  defendant  held  a  chattel 
mortgage  on  the  same  of  more  than  $1,700, 
and  further  alleged  that  it  felt  Itself  Inse- 
cure, and  found  the  property  in  control  of  J. 
T.  Smith,  a  brother  of  deceased,  and  made  a 
contract  whereby  Smith  executed  his  note 
and  chattel  mortgage  on  the  property  as  col- 
lateral security  for  the  indebtedness  of  B. 
R  Smith.  A  copy  of  the  agreement  made 
with  J.  T.  Smith  was  attached  to  the  answer. 
The  defendant  for  cross-petition  alleged  that 
B.  E.  Smith  was  indebted  to  the  defendant 
on  two  promissory  notes  secured  by  chattel 
mortgage  on  the  threshing  machine,  the  total 
amount  of  said  notes  was  approximately  $1,- 
900,  and  asked  to  have  the  mortgage  fore- 
closed. The  case  was  tried  to  a  Jury,  and 
the  verdict  returned  in  favor  of  plaintiff  and 
against  the  defendant  for  $1,558.50.  Judg- 
ment was  rendered  on  the  verdict,  and  from 


said  judgment  the  defendants  have  appealed. 

[1]  For  reversal  the  defendant  presents 
numerous  assignments  of  error.  It  is  first 
contended  the  court  erred  In  overruling  the 
demurrer  to  the  petition  for  the  reason  the 
petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  the  i>e- 
tition  failed  to  allege  the  administrator  had 
made  a  demand  for  possession  of  the  prop- 
erty prior  to  bringing  of  suit  The  plaintiff 
In  error  has  waived  this  question  because  It 
did  not  api)eal  within  six  months  from  the 
date  of  the  order  overruling  the  demurrer, 
nor  did  it  incorporate  as  error  the  over- 
ruling of  the  demurrer  In  Its  motion  for  new 
trial.  If  this  error  had  been  presented  In 
the  motion  for  new  trial,  the  same  could  be 
considered  at  this  time.  See  Brooks  v.  Wat- 
kins  Medical  Co.,  81  Okl.  82,  196  Pac.  950. 
This  was  not  done,  and  the  error  cannot  now 
be  considered. 

[2, 3]  It  is  next  contended  there  Is  no  evi- 
dence to  support  the  verdict  or  judgment  of 
the  court  because  the  evidence  is  Insufficient 
to  support  a  finding  that  the  plaintiff  in  error 
had  alienated  or  embezzled  the  property. 
The  plaintiff  in  error  contends  the  words 
"embezzle  or  alienate"  as  used  in  section 
6324,  B.  li.  1910,  means  the  fraudulent  tak- 
ing or  passing  the  possession  of  property, 
and  must  be  so  steeped  in  fraud  as  to  place 
the  property  beyond  the  reach  of  the  admin- 
istrator, and  thereby  cause  the  same  to  be 
lost  to  the  estate.  The  Supreme  Court  of 
California,  In  defining  embesszlement  and 
alienation  as  used  in  the  statute  of  that  state, 
which  Is  almost  Identical  with  our  statute, 
in  the  case  of  Jahns  v.  Nolting,  29  CaL  506, 
stated  as  follows : 

"To  embeszle,  as  the  term  is  employed  in  sec- 
tion 116,  is  to  fraudulently  appropriate  to  one's 
own  use,  or  conceal  the  effects  of  the  estate 
which  such  person  has  in  his  possession;  and  to 
alienate,  signifies  to  wrongfully  transfer  suclj 
property  to  another.  Such  embezzlement  or 
alienation  is  a  wrongful  conversion  of  the  prop- 
erty, for  which  an  action  of  trover  was  main- 
tainable at  common  law.  An  action  of  the  na- 
ture of  an  action  of  trover  may  be  brought  by 
the  adihinlstrator,  without  the  aid  of  section 
116,  against  any  person  who  has  embezzled  or 
alienated  the  personal  property  of  the  estate, 
prior  to  the  grant  of  administration;  and  that 
section  does  not  give  a  new  right  of  action,  nor 
create  a  remedy  where  one  did  not  previously 
exist,  but  it  merely  increases  the  measure  of 
damages,  in  case  the  tortious  conversion  has 
been  committed  at  a  particular  time  when  the 
property  la  peculiarly  exposed  to  losa— that  is, 
the  time  intermediate  the  death  of  the  deceased 
and .  the  issoing  of  the  letters  «t  administra- 
tioa." 

The  above  case  has  been  followed  and 
cited  by  courts  of  different  states  in  several 
opinions,  and  correctly  defines  the  term  "al- 
ienation," and  we  know  of  no  case  holding 
to  the  contrary.  A  party  who  wrongfully 
takes  possession  of  the  property  of  ■  dece- 
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dent  after  his  death  and  prior  to  tbe  time 
of  the  appointment  of  administrator  cannot 
pass  title  even  if  he  does  alienate  the  same. 
If  he  alienates  the  same  and  transfers  the 
possession  to  a  third  l>arty,  this  Is  all  he  can 
do,  and  amounts  to  wrongful  conversion  and 
alienation  of  the  property.  Section  6324,  R. 
L.  1910,  as  held  In  the  case  of  Jahns  v.  Nolt- 
Ing,  supra.  Increases  the  amount  of  damages 
for  such  a  wrongful  conversion.  The  evi- 
dence in  this  case  disclosed  about  the  fol- 
lowing facts: 

[4,  6]  Smith  prior  to  the  time  of  his  death 
had  left  a  threshing  machine  close  to  Pond 
creek  on  the  farm  of  a  party  by  the  name  of 
Adams.  J.  T.  Smith,  the  brother  of  decedent, 
wrote  the  defendant  in  error  regarding  the 
machine.  The  agent  of  the  plaintiff  In  error 
came  to  Grant  county  and  entered  into  a 
written  agreement  with  Smith.  Tbe  agree- 
ment recites  that  J.  T.  Smith  assumed  the 
Indebtedness  of  B.  E.  Smith,  the  deceased, 
which  Indebtedness  was  evidenced  by  certain 
promissory  notes,  and  J.  T.  Smith  agreed  to 
give  his  notes,  which  were  to  be  held  as  col- 
lateral, and  also  a  chattel  mortgage  to  secure 
said  collateral  notes,  the  chattel  mortgages 
on  tbe  threshing  machine  which  is  the  prop- 
erty claimed  to  be  alienated.  It  also  con- 
tains the  following  recital: 

"The  party  of  the  second  party  (being  J.  T. 
Smith)  accepts  the  machine  where  it  stands 
and  as  it  stands  without  any  warranty  of  any 
nature  on  the  same." 

The  agreement  provides  that  the  agree- 
ment shall  not  be  binding  until  accepted  by 
the  company.  The  agent  for  the  company, 
Mr.  Bass,  testified  in  substance  that  he  dealt 
with  J.  T.  Smith  because  be  (J.  T.  Smith) 
wanted  to  take  over  the  outfit  and  pay  for 
it.  So  he  turned  it  over  to  him,  drew  up  the 
agreement,  and  turned  it  over  to  him  as  far 
-as  the  part  of  the  company  was  concerned, 
and  he  turned  it  over  to  him  by  virtue  of 
the  agreement,  and  took  a  mortgage  from  J. 
T.  Smith  on  the  threshing  machine  to  secure 
the  indebtedness.  Smith  testified  that  he 
assumed  the  indebtedness  of  the  company, 
and,  after  making  the  agreement,  he  took 
possession  of  the  property  according  to  tbe 
company's  instructions;  that  he  took  posses- 
sion by  virtue  of  the  agreement  with  the 
company,  and  bad  possession  of  the  machine 
since  said  time,  and  bad  been  using  the  ma- 
chine, and  in  fact  at  tbe  time  of  the  trial 
bnd  pafd  the  company  a  part  of  the  notes 
executed  by  him. 

Tbe  evidence  further  disclosed  that  B.  B. 
Smith  at  the  time  of  his  death  had  very  lit- 
tle property,  but  owed  some  debts.  Other 
creditors  of  B.  E.  Smith  applied  for  letters 
of  administration,  and  had  J.  H.  Fuss,  who 
appears  to  have  no  interest  in  the  contro- 
versy, appointed  administrator.  After  be- 
ing appointed  the  administrator  commenced 
this  action  for  damages.    Tbe  plaintiff  In 


error  contends  that  the  agreement  existing 
between  the  company  and  J.  T.  Smith  must 
be  construed  by  the  court  whether  it  amounts 
to  an  alienation,  and  cite  the  case  of  Bales 
V.  N.  W.  Consolidated  Milling  Co.,  21  OkL 
421,  06  Pac.  599.  The  administrator  relies 
not  only  upon  the  contract  but  the  evidence 
offered  by  the  plaintiff  in  error  to  support 
the  contention  that  this  contract,  togeth^ 
with  tbe  acts  of  tbe  company  and  Smitti, 
amounts  to  alienation  and  conversion  of  the 
property.  The  contract  between  J.  T.  Smith 
and  the  plaintiff  in  error  is  Indefinite.  It  is 
hard  to  tell  what  the  written  contract  be- 
twe«i  Smith  and  the  defendant  company 
might  be  termed.  The  construction  the  par- 
ties placed  upon  It,  according  to  the  evidence 
of  the  agent  of  the  company  and  by  Smith 
himself,  was  that  the  company  was  transfer- 
ring possession  of  this  property  to  Smith, 
and  he  was  to  take  the  property,  and  use  it 
and  pay  the  company's  Indebtedness.  The 
agent  of  the  company  stated .  that  he  was 
turning  the  property  or  all  their  right  and 
interest  In  the  property  to  Smith.  This  pre- 
sents a  question  of  fact. 

The  court  In  instruction  No.  7  advised  the 
Jury  in  substance  if  they  found  the  effect  and 
result  of  the  acts  and  conduct  of  the  com- 
pany amounted  to  alienation  of  the  property 
It  could  not  avoid  the  result  of  Its  acts  or 
evade  liability  by  applying  any  other  name 
to  said  transaction.  We  think  this  was  a 
proper  instruction,  and  under  these  facts 
submitted  the  question  to  the  Jury  as  to 
whether  the  acts  and  conduct  of  the  defend- 
ant company  amounted  to  alienation.  The 
Jury  by  their* verdict  found  the  same  amount- 
ed to  an  alienation.  This  court  in  a  lonf; 
line  of  decisions  has  announced  the  rule,  tf 
there  was  any  evidence  reasonably  tendinis 
to  support  tbe  verdict  of  the  Jury  the  same 
will  not  be  disturbed  on  appeal.  We  think 
the  evidence  sufficient  to  support  a  finding 
that  the  acts  and  conduct  of  the  defendant 
amounted  to  an  alienntlon  of  the  property 
by  the  defendant  to  SmltlL 

It  is  next  contended  that  the  court  erred 
In  Instructing  tbe  Jury  as  to  the  amount  of 
recovery  if  the  plaintiff  should  recover.  The 
plaintiff  In  error  contends  that  the  court 
should  have  advised  the  Jury  the  amount  of 
recovery  would  be  the  value  of  the  property, 
less  the  amount  of  the  lien  upon  said  prop- 
erty, and  then  double  that'  amount,  and.  It 
the  lien  was  more  than  the  value  of  tbe  prop- 
erty, the  plaintiff  could  not  recover.  The 
statute  is  plain  and  unambiguous,  and  makes 
no  reference  to  a  lien,  and  the  contention  Is 
contrary  to  the  holding  in  the  case  of  Utz 
V.  Exchange  Bank  of  Alva,  15  Okl.  564,  83 
Pac.  790.  The  instruction  of  the  court  fol- 
lowed the  statute,  and  was  not  erroneotw. 
The  court  advised  the  Jury,  they  could  off- 
set the  amount  of  the  lien  of  the  defendant. 
This  portion  of  the  instruction  is  not  ques- 
tioned. 
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Tbe  otber  assignments  of  error  refer  to 
the  other  instmction  of  the  court  An  ex- 
amination of  the  Instmction  disclosed  that 
tbe  case  was  submitted  to  the  jury  upon 
proper  instructions. 

For  the  reasons  stated,  the  Judgment  is  af- 
firmed. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
NTCHOLSON,  MIIiliER,  and  KENNAMER, 
J3,  concur. 


(S<  OU.  174) 

CROSBIE  et  al.  v.   NATIONAL  BANK  OF 
COMMERCE  »t  al.     (No.  10695.) 

(Supreme  Court  of  Oklahoma.    May  16,  1922.) 

f8ynahu$  In  the  Court.) 

1.  Contracts  «=3lS2— la  Interpretatloa  the 
Mart  may  not  sntetltnte  one  won!  for  a»> 
other,  nnless  otherwise  would  Involve  absurd* 
ity  or  unreasonaMa  result. 

The  language  of  a  contract  is  to  govern  its 
interpretation,  and  the  court  in  construing  the 
eootract  has  no  authority  to  lubatitnte  one 
word,  for  another,  unless  in  interpreting  the 
language  according  to  its  real  meaning  would 
involve  an  absurdity,  or  produce  an  unreason- 
able result,  or  unless  the  contract  is  ambiguous 
and  it  becomes  necessary  to  do  so  to  express 
the  real  intent  of  the  parties  to  the  contract 

2.  Contracts  «=3l52— Words  are  to  be  nndar- 
stood  In  their  popular  sense,  unleaa  given  a 
special  meaning  by  usage. 

Under  and  by  virtue  of  section  948  and 
OM,  Bev.  Laws  1910,  the  language  of  the  con- 
tract is  to  govern  its  interpretation,  and  the 
words  are  to  be  understood  in  their  ordinary 
and  popular  sense,  or  unless  a  special  meaning 
is  given  to  them  by  usage,  in  which  case  the 
latter  must  follow. 

3.  Eteraws  «s>5— "Peaoeable  possession"  In 
escrow  agreement  used  to  oontradlstinfluisb 
from  disputed  or  contested  possession. 

The  word  "peaceable"  in  connection  with 
the  word  "possession"  in  its  ordinary  and  pop- 
ular sense  is  used  as  contradistinguished  from 
disputed  or  contested  possession,  and  that  it 
shall  be  under  a  claim  of  ownership. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Posses- 
sion; Second  Series,  Peaceable  and  Adverse 
Possession.] 

4.  Appeal  and  error  «=>IOIO(l)— Judgment  on 
the  general  findings  will  be  reversed,  where 
■ot  supported  by  competont  testimony. 

When  there  is  a  trial  by  a  court  without  the 
intervention  of  a  jury,  and  the  court  malces  a 
general  finding  in  favor  of  one  of  the  parties 
and  against  tbe  other,  and  there  is  no  competent 
testimony  reasonably  tending  to  support  tbe 
judgment,  the  same  will  be  reversed  on  ap- 
peal. 
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5.  Appeal  and  error  «=3lOIO(l)«-Record  held 

to  show  so  competent  evidence  to  support  the 

Judgment 
Record  examined,  and  Aetd:    There  is  no 
competent  evidence  to  support  tbe  judgment  of 
the  court  and  the  judgment  is  reversed. 

Appeal  from  District  C!ourt  Wagoner 
County;   Benjamin  B.  Wheeler,  Judge. 

Action  by  J.  B.  Crosbie  and  others  against 
the  National  Banli  of  Commerce  and  others, 
in  which  W.  A.  Brigham,  by  liermlsslon,  in- 
tervened. From  a  judgment  in  favor  of  the 
intervener  the  plaintiffs  appeaL  Reversed 
and  remanded  for  new  trlaL 

O.  A.  Steele  and  W.  A.  Daugherty,  both  of 
Tulsa,  for  plaintiffs  In  error. 

David  A.  Kline,  of  Muskogee,  tor  defend- 
ant in  error  Brigham. 

McNeill,  J.  J.  E.  CrosUe  et  aL  com- 
menced this  action  against  the  National 
Bank  of  Commerce  of  Coweta  to  recover  $1,- 
200  deposited  in  said  bank  by  the  terms  of 
an  escrow  agreement  executed  by  H.  C.  Zelg- 
ler  and  W.  A.  Brigham;  H.  O.  Zeigler  hav-J 
ing  assigned  bis  interest  to  Croabie  and  Gil- 
lespie. The  agreement  was  dated  March  17, 
1914,  and.  was  substantially  as  follows:  That 
W.  A.  Brigham  had  executed  and  delivered 
to  Zeigler  a  certain  oil  and  gas  lease  on  cer- 
tain land  situated  In  Wagoner  county  and 
part  of  the  consideration  was  that  Zeigler 
was  to  pay  $1,200  bonus,  tbe  agreement  re- 
cited that  there  was  a  posidbility  of  defect 
in  the  title  of  Brigham  whereby  Zeigler 
might  be  deprived  of  the  peaceable  and  quiet 
possession  of  the  same.  The  agreement  then 
reads  as  follows: 

"It  Is  therefore  agreed  between  the  parties 
hereto  that  said  $1,200  shall  now  be  deposited 
in  tbe  National  Bank  of  Commerce  of  Coweta, 
OkL,  and  there  remain  for  the  space  of  120 
days  from  this  date,  at  the  end  of  which  time, 
if  the  title  to  said  property  in  said  W.  A  Brig- 
ham, shall  not  have  been  questioned  and  brought 
in  issue  by  legal  proceedings,  or  the  said  H. 

C.  Zeigler  has  not  thereby  been  deprived  of 
the  peaceable  possession  thereof  by  reason  of 
such  legal  proceedings,  then  the  same  sum  of 
$1,200  shall  be  unconditionally  turned  over  and 
paid  to  said  W.  A.  Brigham.  This  agreement 
shall  be  deposited  with  and  remain  in  said  bank 
for  the  space  of  120  days  from  date,  and  may 
be  examined  by  but  not  removed  therefrom, 
by  either  party  hereto.  In  case  such  adverse 
proceedings  should  be  begun  during  said  time, 
it  is  agreed  that  said  H.  C.  Zeigler  may  with- 
draw said  $1,200  or  use  the  same  or  such  part 
thereof  as  may  be  necessary  in  defending  our 
common  interest  as  may  be  then  agreed  upon 
between  the  parties  hereto,  but  In  no  event 
shall  said  H.  C.  Zeigler,  or  his  assigns,  surren- 
der the  possession  of  said  premises  to  any 
stranger  to  this  agreement  except  to  his  as- 
sociates 3:  E.  Crosbie,  F.  A  OiUespie,  and  F. 

D.  Zeigler." 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  lodezas 
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The  petition  alleged  that  in  pursuance  to 
ihe  above  agreement  the  |1,200  was  deposit- 
ed In  the  bank;  that  on  the  14th  day  of 
July,  1914,  and  within  120  days  from  the 
I7th  day  of  March,  John  S.  BUby  brought  an 
action  In  the  district  court  of  Wagoner  coun- 
ty against  W.  A.  Brlgham,  H.  C.  Zelgler, 
and  a  tenant  of  Brlgham  by  filing  a  petition 
In  said  court  and  causing  sumtnons  to  be 
Issued  thereon,  and  alleged  in  the  petition 
that  Bllby  was  the  owner  of  the  premises 
and  entitled  to  possession.  The  plalntifT  far- 
ther alleged  that  Zelgler  bad  not  withdrawn 
the  $1,200  from  the  bank;  that  on  the  23d 
day  of  July,  1914,  he  executed  to  the  agent 
of  the  plaintifTs  an  order  for  said  money, 

.  and  that  demand  had  been  made  for  pay- 
ment of  the  same  and  was  refused.  Plain- 
tiff claims  that  under  and  by  virtue  of  the 
escrow  agreement  and  the  commencement 
of  the  suit  of  John  S.  Bllby  against  Brlgham 
and  Zelgler  within  120  days,  Zelgler  was  en- 
titled to  return  of  said  mon^. 

To  this  petition  the  bank  filed  an  answer, 
claiming  no  interest  In  said  money.  W.  A. 
Brlgham  by  permission  of  the  conrt  inter- 

'  vened,  and  admitted  execution  of  the  escrow 
agreement,  and  asked  that  he  be  decreed  to 
be  entitled  to  $1,200  under  the  agreement 
He  further  alleged  that  the  suit  filed  by  Bll- 
by did  not  disturb  Zelgler  in  possession  of 
his  oil  and  gas  Ieas(>,  and  further  alle;:ed 
the  plaintiffs  Induced  Bllby  to  bring  said 
suit  in  order  to  avoid  the  payment  of  said 
$1,200.  The  plea  of  intervention  was  amend- 
ed, and  a  further  plea  made  that  Brlgham 
obtained  a  Judgment  in  the  federal  conrt 
against  John  S.  Bllby  Quieting  his  title,  that 
the  suit  of  John  S.  Bllby  in  the  district  conrt 
against  Brlgham  and  Zelgler  terminated  in 
favor  of  Brlgham.  He  further  pleaded  that 
a  teparate  oral  agreement,  and  as  a  part  of 
the  consideration  of  the  contract  it  was 
agreed  between  Brlgham  and  S^igler  that 
nothing  should  be  said  to  any  person,  and 
John  S.  Bllby  in  partlctilar,  about  the  mat- 
ter or  Interest  which  Zelgler  had  by  virtue 
of  his  lease,  and  Zelgler  violated  said  agree- 
ment, and  that  was  the  direct  cause  of  Bll- 
by instituting  the  suit  within  120  days. 
With  the  issues  thus  framed  the  cause  was 
tried  to  the  court  without  a  Jury.  The  bank 
deposited  the  money  with  the  court  derk, 
and  is  no  longer  Interested  In  the  contro- 
versy. The  court  in  announcing  his  Judg- 
ment stated  as  follows: 

"The  conrt  holds  and  interprets  this  con- 
tract to  mean  that  in  order  to  defeat  the  right 
of  W.  A.  Brigham  to  the  $1,200  put  in  escrow, 
not  only  must  the  title  to  said  property  in  said 
W.  A.  Brigham  have  been  questioned,  and 
brought  in  issue  by  legal  proceedings,  but  in  ad- 
dition to  that  said  H.  C.  Zeigler  must  have  been 
thereby  deprived  of  the  peaceable  possession  of 
said  land  under  the  lease  given  by  Brigham  to 
Zeigler  by  reason  of  snch  legal  proceedings." 


The  court  then  rendered  jadgmmt  in  fa- 
vor of  Brigham  for  possession  of  said  mon- 
ey. From  said  Judgment  the  plaintiffs  have 
appealed. 

For  reversal  it  is  contended  that  the  coart 
erred  in  interpreting  the  contract  to  mean 
that  to  defeat  the  right  of  Brigham  to  the 
$1,200,  not  only  must  the  title  to  said  prop- 
erty in  Brlgham  have  been  questioned  and 
brought  in  issue  by  legal  proceedings,  but  In 
addition  to  that  Zelgler  must  have  been 
thereby  deprived  of  i>eaceable  possession. 

[1]  The  interpretation  the  conrt  placed  up- 
on the  contract  is  erroneous,  and  cannot  be 
sustained  without  changing  the  word  "or"  to 
"and."  Courts  have  no  authority  to  snltstl- 
tute  the  word  "and"  for  "or,"  unless  In  con- 
struing the  contract,  according  to  Its  real 
meaning,  would  Involve  an  absurdity,  or  pro- 
duce an  unreasonable  result,  or  unless  the 
contract  is  ambiguous,  and  it  becomes  nec- 
essary to  do  so  to  express  the  Intent  of  tbe 
parties.  The  contract  recites  that  Brlgham 
is  entitled  to  the  money,  if  the  title  in  Brig- 
ham shall  not  have  been  questioned  and 
brought  In  issue  by  legal  proceedings,  or  If 
Zelgler  has  not  been  deprived  of  peaceable 
possession  by  reason  of  said  legal  proceed- 
ings. In  order  for  Brigham  to  prevail  it 
was  necessary  for  him  to  show  first  that  the 
title  had  not  been  questioned  and  brought  in 
issue  by  legal  proceedings.  It  is  admitted 
that  the  title  was  brought  in  question  by  le- 
gal proceedings  by  John  Bllby  within  120 
days  by  filing  a  petition  in  the  district  conn 
of  Wagoner  county. 

Counsel  for  Brigham,  however,  contends 
that  the  record  fails  to  disclose  that  a  sum- 
mons' was  Issued  in  the  Bilby  suit.  The  rec- 
ord does  not  disclose  whether  a  summons 
was  Issued  and  served  or  not,  but  the  record 
does  disclose  that  Brigham  filed  an  answer 
and  cross-petition  in  the  action  so  tbe  ef- 
fect of  the  suit  under  those  circumstances 
would  relate  back  to  the  date  of  filing  the 
petition. 

[2]  The  conrt  cannot  indulge  in  ttie  pre- 
sumption that,  although  the  petition  was 
filed  within  120  days,  no  summons  was  is- 
sued until  some  time  thereafter.  The  evi- 
dence upon  behalf  of  Brlgham  is  Insufficient 
to  support  a  finding  that  no  action  was  com- 
menced within  120  days.  In  order  to  sns- 
taln  the  Judgment  in  favor  of  Brlgham  for 
the  money  it  is  also  necessary  that  tbe  rec- 
ord disclose  that  the  action  commenced  did 
not  deprive  Zeigler  of  peaceable  possession. 
There  is  no  contention  that  Zeigler  was  de- 
prived of  actual  possession,  but  the  ques- 
tion for  consideration  la  whether  the  tOiag 
of  an  action  which  questioned  the  title  of 
the  person  In  possession,  and  seeks  to  can- 
cel the  Instrument  on  which  he  bases  his  ti- 
tle, deprive  him  of  peaceable  possession.  In 
construing  contracts,  this  court  is  to  b» 
guided  by  the  statute  which  providea  bow 
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ooDtrsctB  most  be  construed.     Section  948, 
B.  L.  1910,  provides: 

"The  langnage  of  a  contract  Is  to  govern 
its  interpretation,  if  the  language  is  dear  and 
explicit,  and  does  not  involve  an  absurdity." 

Section  954,  R.  L.  1910,  provides  as  fol- 
lows: 

"The  words  of  a  contract  are  to  be  under- 
stood in  their  ordinary  and  popular  sense,  rath- 
er than  according  to  their  strict  legal  mean- 
ing, unless  used  by  the  parties  in  a  technical 
sense,  or  unless  a  special  meaning  is  given  to 
them  by  usage,  in  which  case  the  latter  mnst 
be  followed." 

[3]  By  applying  tbe  above  statutory  eti- 
actments  we  must  presume  that  the  parties 
to  the  contract  used  tbe  term  "peaceable  pos- 
session" in  its  ordinary  and  popular  sense 
when  applying  to  possession  of  real  estate. 

Tbe  Supreme  Court  of  Alabama,  In  the 
ease  of  Southern  Ry.  Co.  v.  Hall,  145  Ala. 
224.  41  South.  135,  stated  as  foUows: 

"Tht  word  "peaceable*  In  connection  with  the 
word  'possession'  is  used  'as  contradistinguish- 
ed from  disputed  or  contested  possession,  and 
that  it  shall  be  under  claim  of  ownership.'  Ad- 
ler  T.  SolUvan,  115  Ala.  687,  22  So.  87." 

This  same  Interpretation  Is  also  reflected 
in  the  following  cases:  Adler  v.  Sullivan, 
115  Ala.  582, 22  South.  87;  Stanley  v.  Sehwal- 
by,  147  U.  S.  608,  13  Sup.  Ct  418,  87  L.  Ed. 
259;  AUalre  v.  Ketdiam.  65  N.  J.  Eq.  168, 
35  AtL  900;  Bowers  v.  Cherokee  Bob,  45 
CU.  495;  Bradley  y.  McPherson  (N.  J.  Gh.) 
68  Atl.  105;  Logan  y.  Meade  (Tez.  Civ. 
App.)  98  S.  W.  210.  By  applying  the  above 
teterpretatlon  to  the  wmrds  "peaceable  pos- 
session" tbe  filing  of  tbe  proceedings  by  BH- 
by  whereby  be  attempts  to  have  canceled 
and  declared  for  naught  the  Interest  of  both 
Brigbam  and  Zelgler  had  the  force  and  ef- 
fect of  contesting  and  disputing  Zelgler's  pos- 
session and  deprive  him  of  peaceable  pos- 
session. This  idea  is  further  substantiated 
by  referring  to  a  latter  portion  of  tbe  con- 
tract which  provided: 

"In  case  such  adverse  proceedings  should  be 
began  during  snch  time,  It  Is  agreed  said  H.  O. 
Zeigler  may  withdraw  said  91,200  or."  etc. 


If  the  proceeding  questioned  the  title  of. 
Brigham  and  Zeigler,  he  would  be  deprived 
of  peaceable  possession  and  entitled  to  a  re- 
turn of  the  money. 

It  therefore  follows  In  accordance  with 
the  contract  there  Is  no  evidence  to  support 
the  Judgment  of  tbe  court  which  awarded 
to  Brigham  the  money  in  question.  Even  as 
the  court  interpreted  the  contract  the  facts 
are  undisputed  Zeigler  was  deprived  of 
peaceable  possession,  by  reason  of  the  com- 
mencement of  the  proceedings  within  120 
days.  There  being  no  competent  evidence 
reasonably  tending  to  support  the  judgment. 
It  is  the  duty  of  this  court  to  reverse  the 
judgment  Tate  v.  Coalgate  State  Bank 
(Okl.  Sup.)  180  Paa  687. 

[4,1]  Tbe  defendant  in  error,  however, 
contends  judgment  should  be  sustained  fof 
the  reason  that  the  finding  of  the  court  was 
a  general  finding,  and  would  Include  the 
finding  that  the  action  of  Bilby  was  brought 
at  the  solicitation  or  by  the  procurement  of 
the  plaintiff.  There  Is  no  evidence  in  the 
record  to  support  such  a  finding.  The  evi- 
dence disclosed  that  Mr.  Dillard,  as  attor- 
ney representing  the  plalnttfT  in  .this  case 
prior  to  tbe  120  days,  attempted  to  obtain 
a  quitclaim  deed  from  Mr.  Bilby,  which  Mr. 
Bilby  refused  to  give.  Mr.  Bilby  testified 
that  prior  to  that  time  be  had  employed  at- 
torneys to  bring  proceedings  to  recover  the 
possession  of  the  land.  The  evidence  is  in- 
auffldent  to  support  the  judgment  in  favor 
of  Brigham  upon  this  ground.  Tbis  was  a 
jury  case,  and  if  there  is  any  evidence  rea- 
sonably tending  to  support  tbe  judgment, 
the  case  virlll  not  be  reversed,  but  this  court 
has  announced  where  there  is  no  evidence  to 
support  the  judgment  of  the  court  the  judg- 
ment will  be  set  aside.  This  is  the  only  the- 
ory the  defendant  in  error  seeks  to  sustain 
the  judgment,  and  this  iiositlon  Is  not  well 
taken. 

For  the  reasons  stated,  the  case  Is  revers* 
ed,  and  the  cause  remanded  for  a  new  triaL 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
NICHOLSON,  MILLER  and  KBNNAMAB 
JX,  concur. 
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OHIO  DRILLING  CO.  et  al.  v.  STATE  IN- 
DUSTRIAL COMMISSION  et  at. 
(No.  12933.) 

(Supreme  Court  of  Oklahoma.    May  2,  1922:) 

(Svllabua  ly  the  OourtJ 
I.  Master  and  servant  «=>347  —  Compeasatlon 
Law  valid  exercise  of  police  power. 
Chapter  246  of  Session  Laws  1915,  which 
requires  all  employers,  including  partnerships, 
engaged  in  certain  hazardous  occupations  there- 
in enumerated  to  provide  compensation  accord- 
ing to  certain  schedules  for  all  accidental  iif 
juries  without  regard  to  fault  upon  the  part 
of  said  employer  arising  out  of  or  in  the  course 
of  employment,  and  such  diseases  and  infections 
as  may  naturally  and  unavoidably  result  there- 
from, by  one  of  three  methods  prescribed  in 
the  act,  and  places  the  superrision  and  admin- 
istration thereof  under  the  State  Industrial 
Commission,  provides  penalties  for  violations 
of  the  act,  and  abrogates  the  right  of  action  to 
recover  damages  not  resulting  in  death,  except 
a  right  of  action  reserved  te  the  State  Indns- 
trial  Commission,  for  the  benefit  of  an  injured 
employee,  is  within  the  authority  of  the  Iiegis- 
lature,  and  the  enactment  thereof  waa  a  legiti- 
mate exercise  of  the  police  power  of  the  state. 

2.' Master  and  servant  <&=>4i7(7) —  Industrial 
Commissloa's  decision  on  questions  of  fact  in 
compensation  oaae  final. 
By  the  provisions  of  section  10  of  artide 
2  of  tiie  Workmen's  Compensation  Law  (chap- 
ter 246,   Session  Laws  1915)   the  decision  of 
the  State  Industrial  Commission  is  made  final 
as  to  all  questions  of  fact,  and  on  appeal  to  this 
court  from  an  award  of  the  Industrial  Com- 
mission   the   court   is   without   jurisdiction   to 
weigh  the  evidence  for  the  purpose  of  determin- 
ing whether  the  same  preponderates  in  favor 
or  against  the  findings  of  fact  made  by  the  In- 
dostrial  CSommission. 

3.  Master  and  servant  «=»36 1— Partner  tajured 
In  partnersliip  business  held  entitled  to  com- 
pensation as  "employee." 

Where  the  business  of  a  partnership  is 
such  as  comes  within  the  provisions  of  the 
Workmen's  Compensation  Law  of  this  state, 
which  compels  the  partnership  to  comply  with 
the  provisions  of  the  law  requiring  it  to  provide 
compensation  for  its  injured  employees  by  fur- 
nishing insurance  in  one  of  the  ways  provided 
for  in  the  act,  which  was  done  by  the  partner- 
ship by  contracting  with  an  insurance  company 
for  that  purpose,  and  where  the  partnership 
was  composed  of  four  members,  who  were  the 
sole  employees  of  such  partnership  in  carrying 
on  its  business,  and  one  of  whom  happened  to 
be  accidentally  injured  under  the  circumstances 
that  would  entitle  an  employee  who  was  not  a 
member  of  the  partnership  to  compensation, 
likewise  entitled  the  injured  partner  to  com- 
pensation where  the  foor  members  of  the  part- 
nership performed  all  the  labor  incident  to  it* 
business  and  did  not  hire  other  employees  to 
perform  the  labor,  and  where  each  member  of 
the  partnership  drew  the  same  wage,  which 
was  paid  from  the  earnings  of  the  partnership, 


I  and  the  net  income  from  the  business  of  tb* 
partnership  was  equally  divided  between  the 
four  members  thereof,  the  Industrial  Commis- 
sion was  correct  in  holding  that  such  injured 
employee  was  entitled  to  the  compensation  pro- 
vided by  the  schedule  of  the  act,  and  the  order 
of  the  CSommission  awarding  such  compensation 
should  be  afSrmed;    and  it  is  so  ordered. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Um- 
ployee.] 

Appeal  from  State  Industrial  C!ommls8l(Hi. 

Proceedings  under  the  Workmen's  Com- 
pensation Law  by  O.  D.  Hupp  for  compensa-  .^ 
tlon  for  injuries,  opposed  by  the  Ohio  Drill- 
ing Company,  employer,  and  the  MtntL  Life 
Insurance  Company,  Insurance  carrier. 
Award  by  the  State  Industrial  (Commission 
for  claimant,  and  employer  and  insorance 
carrier  appeaL    Afi3rmed. 

Moss  &  Owen,  of  Tulsa,  for  petitioners. 
Oeorge  F.  Short,  Atty.  Gen.,  and  Kathryn 
Van  Leuven,  Asst.  Atty.  Qea.  for  respondents- 

JOHMSON,  J.  The  petitioner  seeks  by 
petition  to  this  court,  with  a  transcript  of 
the  proceedings  had  before  the  State  Indus- 
trial Ck>mmissIon  attached  to  such  petition, 
a  review  by  tills  court  <^  the  following  award 
made  to  the  claimant,  O.  D.  Hupp,  to  wit: 

"Now  on  this  7th  day  of  December,  1921,  this 
cause  comes  on  to  be  determined  on  the  daim- 
ant's  daim  for  compensation  for  an  injnrr 
which  he  alleged  occurred  to  him  while  in  the 
employment  of  the  Ohio  Drilling  Company  on 
the  22d  day  of  September,  1920,  near  SUck. 
Old.,  and  the  Commission  having  considered 
the  testimony  taken  at  a  regular  hearing  at 
Cushing,  Okl.,  on  the  22d  day  of  November. 
1921,  before  a  member  of  the  Commission,  at 
which  hearing  the  claimant  appeared  in  person 
and  the  respondent  and  insurance  carrier  were 
.  represented  by  H.  M.  West,  and,  having  all  the 
records  on  file  in  said  cause  and  being  other- 
wise well  and  sufficiently  advised  in  the  prem- 
ises, finds  the  following  facts: 

"(1)  That  the  claimant  herein  was  in  the  em- 
ployment of  the  Ohio  Drilling  Company,  and 
was  engaged  in  a  hazardous  occupation  with- 
in the  meaning  of  the  statute,  and  that  while 
in  the  employment  of  said  respondent  end  in 
the  course  of  his  employment  the  daimant  re- 
ceived an  accidental  injury,  on  the  22d  day  of 
September,  1920. 

"(2)  That  as  a  result  of  said  acddent  the 
daimant  suffered  the  loss  of  use  of  the  index 
finger  on  the  left  hand. 

"(3)  That  the  respondent  had  proper  notice 
of  said  accident,  and  the  employee  filed  his 
daim  for  compensation  with  the  Commission 
within  the  statutory  period. 

"(4)  That  the  claimant's  average  wage  at  the 
time  of  his  injury  was  $14  per  day. 

"The  Commission  is  therefore  of  the  opinion 
that  by  reason  of  the  aforesaid  facts  the  daim- 
ant is  entitled,  under  the  law  of  compensation. 


«=>For  otber  esses  see  same  topic  and  KBT-NUMBSR  in  all  Key-Numbered  Digests  and  Indexes 
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at  the  rate  of  $18  per  week  for  a  period  of  35 
weeks. 

"It  is  therefore  ordered  that  within  10  days 
from  this  date  the  Ohio  Drilling  Company,  or 
the  jEtna  Life  Insurance  Company,  pay  to  the 
claimant  compensation  computed  from  the  22d 
day  of  September,  1920,  at  the  rate  of  $18  per 
week,  and  continue  said  payments  weekly  for 
a  period  of  35  weeks  until  the  sum  of  $630 
is  paid,  and  also  pay  all  medical  expenses  in- 
curred by  said  claimant  as  a  result  of  said  acci- 
dent" 

The  petitioners'  assignments  of  error  are: 

"(1)  There  was  no  evidence  submitted  to  the 
Commission  which  Warranted  the  Commission 
in  finding  that  the  claimant  was  an  employee 
of  the  Ohio  Drilling  Company,  and  such  fiitding 
by  the  Commission  was  unwarranted,  and  has 
no  basis  in  the  evidence  offered  before  the 
Commission,  and  could  not  be  found  as  a  fact, 
there  being  no  evidence  introduced  which  made 
it  legally  possible  for  the  commission  so  to  find. 

"(2)  The  evidence  at  the  hearing  conclusive- 
ly established  that  the  claimant  was  npt  an -em- 
ployee of  the  Ohio  Drilling  Company,  and  that 
the  said  Ohio  Drilling  Company  was  a  copartr 
nership,  and  that  the  said  0.  D.  Hupp  waa 
one  of  the  members  of  such  copartnership. 

"(3)  That  the  only  finding  that  the  Commis- 
sion had  a  legal  right  to  make,  in  view  of  the 
evidence  offered  before  it,  was  that  the  claim- 
ant, 0.  D.  Hupp,  was  not  an  employee  of  the 
Ohio  Drilling  Company,  and  that  the  Ohio  Drill- 
ing Company  was  a  copartnership,  and  that 
said  0.  D.  Hupp  was  one  of  the  copartners. 

"Wherefore,  upon  final  determination,  peti- 
tioners pray  that  such  award  or  decision  be 
reversed  and  vacated." 

Concerning  these  assignments  of  error, 
counsel  for  petitioners  say  In  their  brief: 

This  is  an  appeal  from  an  order  of  the 
State  Indostrial  Commission,  awarding  compen- 
sation to  C.  t).  Hupp  en  account  of  an  injury 
sustained  by  him.  The  Commission  found  that 
Hiq»p  was  an  employee  of  the  Ohio  Drilling 
Company,  and  that  while  so  employed  he  was 
injored,  and  entitled  to  compensation,  and  the 
Ohio  Drilling  Company  and  the  ^Gtna  life  In- 
surance Company,  the  insurance  carrier,  were 
ordered  to  pay  the  compensation  awarded.  It 
was  contended  at  the  hearing  before  the  Com- 
misaion  that  Hupp  was  not  an  employee  of  the 
Ohio  Drilling  Company,  but  that  the  Ohio 
Drilling  Company  was'a  copartnership,  and  that 
Hopp  was  one  of  such  copartners.  The  Com- 
mission found  that  Hupp  was  an  employee  of 
the  Ohio  Drilling  Company,  and  awarded  cer- 
tain compensation.  This  appeal  was  perfected 
to  review  snch  decision  on  the  ground  that  the 
finding  of  the  Commission  to  the  effect  that 
Hopp  was  an  employee  was  without  any  sup- 
port whatever  in  the  evidence.  We  understand 
that  the  law  is  that  if  there  is  any  evidence 
whatever  to  support  the  Commission's  finding, 
it  is  conclusive  as  to  any  question  of  fact.  It 
is  our  contention,  however,  that  there  was 
absolutely  no  evidence  upon  which  the  Com- 
mission could  base  the  finding." 

It  Is  perfectly  clear  that  the  evidence  of 
the  claimant,,  wbict)^  was  the  only  evidence 


introduced  upon  the  subject,  showed  that 
the  Ohio  Drilling  Company  was  a  copartner- 
ship, and  that  Hnpp  was  one  of  the  partnera 
It  Is  true  that  the  claimant,  in  response  to 
the  second  question  asked  bim,  which  was  as 
to  for  whom  he  was  working  at  the  time  of 
the  Injury,  aiuwered  such  question  by  say- 
ing that  he  was  working  for  the  Ohio  Drill- 
ing Company.  He  makes  perfectly  dear, 
however,  in  his  evidence,  that  the  Ohio 
Drilling  Company  was  a  copartnership  com- 
posed of  himself,  B.  W.  Hupp,  John  Lowry, 
and  Billy  Coon ;  that  these  four  men  owned 
the  tools  and  participated  equally  In  the 
profits ;  that  they  each  took  oat  $14  per  day 
imtll  the  tools  were  paid  out ;  that  they  four 
partners  were  the  only  employees  of  the 
partnership. 

Counsel  cite  in  support  of  their  contention 
the  decision  of  the  Industrial  Commission 
of  this  state  in  the  case  of  Albert  O.  Kirby 
T.  New  Model  Laundry,  Mtna  Life  Insur- 
ance Co.,  In.iurance  Carrier  (No.  691)  Okl. 
Ind.  Com.  Kept  62,  where,  In  the  syllabus 
the  Commission  said : 

"Under  the  Workmen's  Compensation  Law 
of  Oklahoma,  a  member  of  the  partnership  who 
works  as  a  driver  of  an  automobile  delivery 
wagon  for  said  partnership  and  while  so  en- 
gaged fractures  bis  arm  is  not  an  employee 
within  the  meaning  of  the  act.  Compensation 
denied." 

In  tbe  body  of  the  opinion  In  this  case,  it 
was  stated  as  follows : 

"The  Commission  has  not  been  favored  by 
any  briefs  in  this  case,  and  we  have  been  una- 
ble to  find  any  American  cases  on  this  proposi- 
tion. 

'The  Britiah  act,  in  defining  employer  and 
employee,  is  similar  to  ours,  and  we  have  found 
a  number  of  British  cases  construing  their  law. 

"In  tbe  case  of  ElUs  v.  Ellis  &  Co.  [1905] 
92  L.  T.  718,  7  W.  C.  0.  97,  it  was  held: 

"  'When  partners  entered  into  an  agreement 
that  one  of  their  number  should  act  as  a  work- 
ing foreman  and  he  received  33  shillings  a 
week  for  his  services  as  such  in  addition  to  his 
share  of  the  profits,  it  was  held  that  his  widow 
was  not  entitled  to  compensation  from  the  oth- 
er partners  because  of  the  death  of  such  fore- 
man partner  by  accident,  as  he  was  not  a 
workman  within  the  meaning  of  the  act.' " 

Counsel  have  cited  no  other  cases  in  sup- 
port of  their  contention,  and  we  know  of 
none,  and  It  is  apparent  In  tbe  instant  case 
that  the  Industrial  Commission  has  reversed 
Itself,  and  thereby  refuses  to  follow  Its  de- 
cision in  the  Kii-by  Case,  supra. 

[3]  We  are  constrained  to  approve  tbe 
holding  of  the  Commission  in  the  Instant 
case.  Section  2  of  Workmen's  Compensa- 
tion Act,  c  246,  Session  Laws  1915,  as  amend- 
ed by  chapter  14,  f  1,  Session  Laws  1919,  pro- 
vides compensation  shall  be  payable  for  In- 
juries sustained  by  employees  engaged  in 
hazardous  employments,  whlcli  Include  tbe 
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business  of  drilling  wdls  by  machlneir.  and 
subdivision  1,  |  8,  c.  14,  proYldes  that  haz- 
ardous employment  shall  mean  manual  or 
mechanical  work  or  labor  connected  with  or 
Incident  to  one  of  the  Industries  named  In 
section  2. 

And  section  3,  subdivision  8,  of  chapter  246, 
Session  Laws  1916,  provides  that: 

"  'Employer,'  except  where  otherwise  ex- 
pressly stated,  means  a  person,  partnership, 
association,  corporation,  and  the  legal  -repre- 
sentatives  o(  a  deceased  employer,  or  the  re- 
ceiver or  trustee  of  a  person,  partnership,  as- 
sociation, or  corporation,  employing  workmen 
in  hazardous  employments,  and  shall  include  the 
state,  county,  city  or  any  municipality  when 
engaged  In  any  hazardous  work  within  the 
meaning  of  this  act  In  which  workmen  are  em- 
ployed for  wages." 

Subdivision  4  provides: 

•"Employee,'  means  any  person  engaged  tn 
manual  or  mechanical  work,  in  the  employment 
of  any  person,  firm  or  corporation  carrying  on 
a  business  covered  by  the  terms  of  this  act" 

Section  1  of  article  8  of  chapter  246  of 
Session  Laws  1915,  as  amended  by  section 
11,  at  page  22,  diapter  14,  Session  Laws  1919, 
provides  that: 

"An  employer  shall  secure  compensation  to 
his  employees  in  one  of  the  following  ways:  (a) 
By  Insuring  and  keeping  insured  the  payment 
of  such  compensation"  by  some  one  of  the 
character  of  the  insurance  companies  named  in 
the  section. 

[1,2]  The  Workmen's  Compensation  Law, 
chapter  246,  Session  Laws  1916,  has  been 
uniformly  held  valid  by  this  court  against 
all  attacks  made  npon  it  upon  constitutional 
or  other  grounds.  The  reasons  therefttr 
were  given  in  detail  and  at  great  length  by 
this  court  in  the  case  of  Adams  y.  Iten  Bis- 
cuit Co.,  63  Okl.  62,  162  Pac.  9381.  In  an  ex- 
haustive oirinion  by  Hardy,  J.,  and  in  Wide 
et  aL,  T.  Gunn  et  aL  (Okl.  Sup.)  169  Pa& 
1087,  4  A.  I*.  R.  107;  Booth  &  BTynn,  Ltd.,  v. 
Cook  et  aL,  79  OkL  282;  193  Pac.  36,  and 
many  other  decisions  of  this  court  might  be 
cited  to  the  same  effect  likewise  the  act 
amendatory  of  the  original  act  (chapter  14, 
Session  Laws  1919)  has  been  sustained  by 
this  court  and  a  very  recent  case  is  that  of 
Missouri  .Valley  Bridge  Co.  v.  State  Industri- 
al Commission,  207  Pac.  562,  decision  April  25, 
1922,  not  yet  officially  reported,  wherein  it 
was  held,  among  other  things,  that  the  de- 
cision of  the  State  Industrial  Commission 
is  made  final  as  to  all  questions  of  fact  and 
on  appeal  to  this  court  from  an  award  of  the 
Industrial  Commission  the  court  is  without 
Jurisdiction  to  weigh  the  evidence  for  the 
purpose  of  determining  whether  the  same 
preponderates  in  favor  or  against  the  find- 
ings of  fact  made  by  the  Commission.  Also, 
that  these  acts  creating  the  Industrial  Com- 
mission and  defining  its  powers  were  a  prop- 


er exercise  of  the  police  powers  of  the  state 
by  the  Legislature,  and  were  a  departure 
from,  and  in  derogation  of,  the  OMnmon- 
law  rule  of  damages,  and  that  under  section 
2948k  Rev.  Laws  1910,  should  be  llberaUy 
construed  so  as  to  accompUsh  the  leglsIaaTe 
intent 

The  Attorney  General,  in  bis  brief  tn  sup- 
port of  the  doctrine  announced  In  the  de- 
dsion,  supra,  the  case  of  City  of  lUlwankee 
y.  Henry  Miller  et  al.,  164  WU.  652,  144  N. 
W.  188,  L.  R.  A.  1916A,  1,  Ann.  Cas.  i91SB, 
847,  which  Is  a  very  exhaustive  opinion  by 
Marshall,  Justice,  where,  In  the  syllabus  it 
is  said: 

"81  In  construing  a  statute  which  is  refera- 
ble to  the  police  power  and  was  originated  to 
promote  the  common  wdfare,  supposed  to  be 
seriously  Jeopardized  by  the  infirmities  of  an 
existing  system— the  conditions  giving  rise  to 
the  law,  {be  faults  to  be  remedied,  the  aspira- 
tions evidently  intended  to  be  embodied  In  the 
enactment,  and  the  effects  and  consequences  as 
regards  responding  to  the  prevailing  conception 
of  the  necessities  of  public  welfare  should  1>e 
considered  and  the  enactment  given  sndi  broad 
and  liberal  meaning  as  can  be  fairly  read  there- 
from so  far  as  required  to  effectively. eradicate 
the  mischiefs  it  was  intended  to  obviate. 

"4.  Proper  administration  of  the  Workmen's 
Compensation  Act  requires  appreciation  of  the 
manifest  legislative  purpose  to  abolish  the  com- 
mon-law system  regarding  injuries  to  employees 
as  unsuitable  to  modem  conditions  and  concep- 
tions of  moral  obligations,  and  erect  in  place 
thereof  one  based  on  the  highest  present  con- 
ception of  man's  humanity  to  man  and  obliga- 
tions to  members  of  the  employee  dass— one 
recognizing  every  personal  loss  to  an  emtdoyee. 
not  self-inflicted,  as  necessarily  entering  into 
the  cost  of  production  and  required  to  be  liq- 
uidated in  the  steps  ending  with  consumption. 

"6.  In  dealing  with  a  personal  injury  daim 
under  the  Workmen's  Compensation  Act  the 
logic  and  makeweights  formerly  supposed  to 
Justify  penalizing  employers  as  wrongdoers,  to 
the  ultimate  expense  of  consumers,  should  not 
be  allowed  to  play  any  part:  but  the  directly 
responsible  party  should  be  regarded  as  stand- 
ing for  the  aggregate  of  eonsomera  and  Joining 
with  the  injured  person  in  submitting  to  the 
sound  Judgment  of  Impartial  administrators  the 
question  of  how  much,  under  all  the  circum- 
stances, by  legislative  standards,  should  the 
public  lie  burdened  as  a  reparation  to  such  per- 
son or  bis  dependents  for  his  or  their  loss." 

Aa  we  have  seen,  counsel  for  the  insurance 
carrier's  sole  contention  is  that  the  flndtng 
of  the  Commlsdon  that  the  diaimant  was  an 
employee  of  the  Ohio  Drilling  Company  was 
without  evidence  to  8UiH>ort  it  because  uie 
evidence  showed  that  the  claimant  and  three 
other  persons  named  constituted  the  Ohio 
Drilling  Company,  and  that  the  same  was' 
a  partnership. 

The  other  findings  of  the  Commission,  that 
the  claimant  received  accidental  injuries  in 
the  employment  of  the  Ohio  Drilling  Com- 
pany and  engaged  In  a  hazardous  occupati<H^ 
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within  the  meaning  of  the  statute  and  In  the 
course  of  his  employment,  and  that  as  a  re- 
snlt  ot  said  accident  the  claimant  suffered 
the  loss  of  use  of  the  Index  finger  <m  the 
left  hand,  and  that  the  claimant's  average 
wage  at  the  time  was  $14  per  day,  are  in  no 
way  assailed. 

We  think  that  the  construction  of  the 
Workmen's  Compensation  Act  that  a  member 
of  a  partnerships  who  works  for  the  part- 
nersbtp,  and  while  so  engaged  is  Injured, 
is  not  an  employee  within  the  meaning  of 
the  act.  Is  an  exceedingly  narrow  constmc- 
tioo  of  the  act,  where  the  sole  reason  there- 
for is  that  stated  in  the  British  case,  supra, 
that  a  member  of  the  partnership  cannot 
place  btanaelf  Into  the  posltloa  of  being  a 
workman  employed  when  he  Is  one  of  the  per- 
sons giving  employment,  and  to  so  hold  in  ti» 
Instant  case  would  tell  to  satisfy  the  rule 
anaoODoed  that  the  act  riiould  be  liberally 
oonstmed  so  as  to  effect  the  legislative  In- 
tent. We  see  no  good  reason  why  the  mem- 
bers of  a  partnership  cannot  Jointly  or  aev- 
orally  perform  the  work  or  labor  Incident  to 
the  success  of  the  Joint  undertaking  and  at 
the  same  time  draw  wages  from  the  earnings 
«t  the  partnership. 

The  undisputed  testlnumy  of  the  claimant 
that  the  claimant  and  three  others  constitute 
ed  the  Ohio  Drilling  Company,  a  partnership, 
and  that  they  shared  equally  in  the  profits 
and  each  drew  wages  at  the  rate  of  $14  per 
day,  aqd  divided  the  excess  profits  equally 
among  themselves,  would  not  preclude  the 
partnership  when  engaged  In  a  hazardous 
business  from  coming  within  the  provisions 
of  the  Workmen's  Compensation  Law,  but, 
on  this  contrary,  would  compel  tha  partner- 
Alp  to  comply  with  the  provisions  of  the  law 
requiring  It  to  provide  compensation  for  its 
Injured  employees  by  famishing  insurance  In 
one  of  the  ways  provided  for  in  the  act,  and 
as  It  seems  was  done  by  the  partnorship  in 
CMitxaotlng  with  the  Insurance  carrier  herein 
tm  that  purpose;  and  whae  the  four  mem- 
bers of  the  partaeiahip  were  the  sole  em- 
ployees of  BOdi  partnership  in  carrying  on  Its 
business,  and  one  happened  to  be  accidentally 
injured,  affords  no  reason  for  holding  that 
in  these  circumstances  thwe  was  any  in- 
fringement of  the  provisions  of  the  act,  or 
teeach  of  any  contract  for  indemnity  with 
the  insurance  carrlw.  The  character  of  the 
bnalnws  of  the  partnership  brought  them 
dearly  within  the  provisions  of  the  act,  aind 
the  fact  that  the  members  of  the  paxtner- 
Bliip  performed  the  labor  incident  to  Its  busi- 
ness rather  than  hire  other  onployees  to  iter- 
form  the  labor  it  seems  in  no  way  hasarded 
the  risk  of  the  insurance  carrier  or  gave  it 
any  reasonable  excuse  for  avoiding  its  obli- 
gation to  the  iNirtnershlp  or  to  the  state. 

We  think  that  the  Industrial  Commission 
I^operly  held  as  a  matter  of  law  under  the 


facts  In  the  case  that  the  dalmant  was  va- 
titled  to  comp«isatlon,  and  therefore  the  ae> 
tlon  of  the  Commission  In  so  holding  is  af- 
firmed. 

HABRISON,  0.  Jm  and  McNBILL,  NICH- 
OLSON, and  KBNNAMEB,  JJ.,  concur. 


(8S  Oki.  189 

BUSH  at  al.  V.  MISSOURI  STATE  LIFE  INS. 
00.  et  at.    (Ne.  10704.) 

(Supreme  Court  of  Oklahoma.    May  23,  1822.) 

fByttaiiu  by  the  Court.) 

1.  Trasts  «s»247— Baeeflelary,  who  is  real  parly 
is  interest,  may  sve  without  Jolnios  trustee. 

Where  a  contract  is  enUrcd  into  with  one 
as  trustee  for  the  benefit  of  another,  who  is 
the  real  party  in  interest,  the  latter  may  sue 
thereon  in  his  own  name,  without  Joining  the 
trustee. 

2.  Parties  «=s9<25— Aay  psrsea  havlsg  or  alalia* 
ing  Interest  In  controversy  adverse  to  plain- 
tiff,  who  U  necessary  party,  may  be  made  de- 
fendant. 

Any  person,  who  has  or  claims  an  Interest 
in  the  controversy  adverse  to  the  plaintUF,  or 
who  is  a  necessary  party  to  a  complete  deter- 
mination of  settlement  of  the  questions  involv- 
ed, may  be  made  a  party  defendant.  Haynes  v. 
City  National  Bank  of  Lawton,  80  OU.  614 
121  Pac.  182. 

3.  Pleading  «s»204(2)— Where  pleading  stataa 
facts  entitling  to  any  reUef,  goosral  demsf 
rer  should  not  be  sustalaad. 

Where  a  pleading  states  any  facts  upon 
which  the  pleader  is  entitled  to  any  relief  under 
the  law,  a  general  demurrer  should  not  be  sus- 
tained thereto. 

4.  Insurance  9=3629(1)— In  aoHoa  on  life  In- 
surance policy  petition  held  to  state  cause  of 
action. 

Record  examined,  and  held,  that  the  petition 
of  the  plalntitFs  states  a  cause  of  action  and 
that  the  trial  court  committed  reversible  er- 
ror in  sustaining  the  general  demurrer  of  the 
defendant  to  the  plaintifls'  petition.  .  v 

Appeal  from  District  Conrt,  Oklahoma 
County ;   George  W.  Clark,  Judge. 

Action  by  Victoria  Bush  and  another 
against  the  Missouri,  State  Ufe  Insurance 
Company  and  another  to  recover  upon  a  life 
insurance  iMllcy.  Judgment  entered  sustain- 
ing demurrer  to  plaintiffs'  petition,  and  they 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

W.  A.  Smith,  of  Oklahoma  City,  for  plain- 
tiffs in  error. 

Eeaton,  Wells  &  Johnston,  of  Oklahoma 
CHty,  and  Jourdan,  Rassieur  &  Pierce,  of  St. 
Louis,  Mo.,  for  defendant  in  error  Missouri 
State  Life  Ins.  Co. 
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Embry.  JobiuoD  &  Kidd,  of  OUaboma  Oltjr, 
for  defendant  in  error  2Btna  Bldg.  Aas'n. 

KENNAMEB,  J.  Victoria  Bush  and  Frank 
A.  Busli,  a  minor,  by  Victoria  Bush,  next 
frlaid,  plaintiffs  in  error,  prosecute  tliis  ap- 
peal to  reverse  a  Judgment  of  the  district 
court  of  Oklahoma  county,  sustaining  a  gen- 
eral demurrer  filed  by  the  Missouri  State  Life 
Insurance  Company,  one  of  the  defendants 
in  error,  to  the  plaintiffs'  petition  and  a  Judg- 
ment of  the  court  sustaining  a  motion  of  the 
^tna  Building  Association  of  Las  Vegas,  N. 
M.,  defendant  in  error,  quasliing  the  service 
of  summons  made  upon  said  defendant  in  er- 
ror. The  parties  appear  here  the  same  as 
they  appeared  in  the  trial  court,  and  will  be 
referred  to  as  plalntifCs  and  defendants. 

Tbe  action  was  commenced  by  the  plain- 
tiffs to  recover  the  sum  of  f  1,000,  alleged  to 
be  due  them  on  a  life  insurance  policy  issued 
by  the  Missouri  State  Life  Insurance  Com- 
pany on  the  ISth  day  of  May,  1914,  insuring 
the  life  of  Lewis  A.  Bush.  The  material  al- 
legations of  the  plaintiffs'  petition,  necessary 
to  be  considered  in  determining  this  cause, 
are  as  follows : 

That  the  defendant  Missouri  State  Life  In- 
surance Company  made  its  contract  of  insur- 
ance in  writing  insuring  the  life  of  Lewis  A. 
Bush  in  the  sum  of  $1,000.  according  to  the 
terms  of  a  contract  attached  and  made  a  part 
of  the  plaintiffs'  petition.  That  prior  to  the 
execution  of  the  life  Insurance  contract  about 
the  ISth  day  of  May,  1914,  Victoria  Bush  and 
Lewis  A.  Bush,  her  deceased  husband,  nego^ 
tiated  a  loan  of  $800  on  some  real  estate  in 
(Mdahoma  City  with  the  .SJtna  Buildipg  As- 
sociation of  Las  Vegas,  N.  M.  That,  as  a 
part  of  said  loan  contract,  the  ^tna  Build- 
ing Association  required  the  plaintiff  and  her 
husband,  Lewis  A.  Bush,  to  procure  and  carry 
a  life  insurance  policy  in  the  sum  of  $1,000 
on  tbe  Ufe  of  Lewis  A.  Bush.  The  premiums 
OB  said  life  insurance  policy  to  l>e  paid  by 
the  plaintiff  and  her  husband  in  monthly 
payments  required  to  liquidate  said  loan. 
That  such  a  policy  was  issued  by  tbe  Hart- 
ford Life  Insurance  Company  of  Hartford, 
Conn.,  said  ptdicy  being  a  ten-year  renew- 
able term.  That  some  time  prior  to  the  ex- 
piration of  the  Orst  term  of  said  insurance 
so  issued,  the  same  was  taken  over  and  as- 
sumed by  .the  defendabt  the  Missouri  State 
Ufe  Insurance  Company,  and  that,  on  the 
18th  day  of  May,  1914,  the  policy  sued  on 
herein  was  issued  by  said  defendant  That 
said  policies  as  written  were  payable  on  the'' 
death  of  Lewis  A.  Bush  to  the  ^tna  Build- 
ing Association,  trustee,  or  its  successors  or 
assigns. 

That  the  plaintiffs  have  not  the  possession 
of  said  policies,  the  originals  being  in  the 
possession  and  control  of  one  or  both  of  the 
defendants.    That  tbe  loan  contract  between 


tbe  plaintiff,  Victoria  Bush  and  Lewis  A. 
Bush,  her  deceased  husband,  and  the  Mtaa. 
Building  AssodatloD  was  an  ordinary  loan 
contract,  consisting  of  a  note  In  the  sum  of 
$800,  secured  by  a  real  estate  mortgage  on 
certain  property  in  Oklahoma  City,  to  be  paid 
off  by  monthly  payments  at  the  rate  of  $20 
per  montlL  The  loan  c<«tract  was  entered 
Into  in  Oklahoma  City,  and  the  life  insur- 
ance was  applied  for  in  said  dtyi 

That  a  verbal  agreement  and  understanding 
was  entered  into  with  reference  to  the  life 
insurance,  in  which  it  was  agreed  that  out 
of  the  monthly  payments  made  to  the  iBtna 
Building  Association,  the  premiums  on  the 
Ufe  insurance  policy  were  to  be  paid  by  the* 
JStna  Building  Association,  named  as  trustee 
in  the  life  insurance  policy.  That  tbe  ^tna 
Building  Association  was  named  as  trustee 
in  the  policy  as  beneficiaries  for  the  wife  and 
son  of  the  insured,  plaintiffs  in  this  action, 
and  that,  when  any  valid  indebtedness  due 
the  JEtn&  Building  Association  bad  been  paid, 
any  balance  due  on  tbe  Insurance  policy.  In 
case  of  death  of  insured,  would  be  payable 
to  the  plaintiffs,  and  that  this  agreement  was 
assented  to  by  the  life  insurance  company. 

That,  on  October  13, 1915,  a  full  setUement 
was  made  with  the  defendant,  JEtna  Building 
Association,  and  tbe  loan  and  Indebtedness 
fully  paid  and  settled,  but  that  tbe  said  loan 
company  continued  to  pay  tbe  premiums  due 
ui)on  the  life  insurance  policy  including  De- 
cember, 1917.  That  Lewis  A.  Bush,  the  in- 
sured, on  the  26th  day  of  December,  1917, 
died  and  due  proof  satisfactory  to  the  Mis- 
souri State  Life  Insurance  Company  of  his 
death  had  been  made  and  that  said  defendant 
life  insurance  company  had  signified  its  will- 
ingness to  pay  the  amount  due  on  tbe  policy 
to  tbe  person  or  persons  entitled  thereto. 
That  the  JEtna  BuUding  Association,  trustee^ 
was  claiming  the  whole  proceeds  of  said  p<H- 
icy  and  refusing  to  account  to  the  plaintiff^ 
for  tbe  same.  That  tbe  iEtna  Building  Ast 
sociation  had  paid  premiums  since  the  set^ 
tlement  of  the  loan  due  it  by  the  plaintiff  Vic- 
toria Bush  and  her  deceased  husband  in  the 
sum  of  $41.86,  which  amount  tbe  plaintiffs 
tender  to  tbe  defendant,  Mtxut  Building  As- 
sociation. 

Tbe  plaintiffs  prayed  the  Judgment  of  tbe 
court  decreeing  that  the  ^tna  Building  As- 
sociation had  no  interest  in  or  to  ttie  pro- 
ceeds of  said  property  other  than  the  amount 
of  premiums  paid  in  tbe  amount  of  $41.46, 
and  that  said  association  be  decreed  trustee 
for  tbe  plaintiffs  only  and  for  Judgmoit 
against  tbe  Missouri  State  Life  Insurance 
Company  for  tbe  amount  due  on  tbe  policy 
with  6  per  cent,  interest 

On  the  filing  of  the  petition,  tbe  plalntlfl 
secured  a  restraining  order  from  tbe  court, 
directed  to  the  Missouri  State  Life  Insurance 
Company,  restraining  said  insurance  company 
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from  paying  the  proceeds  of  tbe  poUcy  to  the 
£tna  Building  Association.  Constructive 
aerrice  of  summons  was  made  cm  tbe  defend- 
ant  ^tna  Building  Association. 

A  general  demurrer  filed  by  tbe  defendant 
Missouri  State  Life  Insurance  Company  to 
tbe  petition  of  the  plaintiffs  was  sustained 
by  the  trial  court  The  first  questions  for 
our  consideration  is  whether  or  not  the  trial 
court  erred  in  sustaining  the  demurrer. 

Counsd  for  the  defendant  life  insurance 
company  contend  that,  under  the  allegations 
of  the  petition,  the  iEtna  Building  Associa- 
tion was  the  holder  of  the  legal  title  of  the 
cause  of  action  and  was  the  party  for  whose 
benefit  the  contract  of  Insurance  was  taken 
out,  and  owned  the  chief  beneficial  Interest 
in  the  Insurance  at  the  time  of  the  execution 
of  the  policy.  It  may  be  conceded  that,  on  the 
date  of  the  execution  of  tbe  policy,  that  tlie 
bnildlng  association  had  the  chief  beneficial 
tntereet  In  the  contract  of  Insurance  for  the 
obrloua  reason  tbe  loan,  which  the  plalntlfl 
Victoria  Bush  and  her  husband,  Lewis  A. 
Bnsh,  had  procured  from  said  building  as- 
sociation, had  not  been  paid ;  but,  under  the 
allegations  of  tbe  petition,  which  are  admit- 
ted to  be  true  by  the  demurrer,  the  beneficial 
interest  of  said  building  association  on  the 
date  of  the  death  of  Lewis  A.  Bush,  the  In- 
sured, had  been  extinguished  by  the  payment 
of  the  loan. 

Tlte  policy  of  insurance  shows  upon  its  face 
that  the  ^tna  Building  Association,  named 
as  beneficiary  In  the  policy,  was  tbe  bene- 
fldary  in  a  representative  capacity  as  trus- 
tee, but  it  does  not  disdose  by  its  terms  as  to 
whom  the  beneficiary  was  trustee  for,  and  to 
tbat  extent  the  policy  is  ambiguous  and  tbe 
term  "iBtna  Building  Association,  trustee," 
was  subject  to  explanation  by  oral  testimony. 
The  allegations  of  the  petition  are  tbat  tbe 
£tna  Building  Association  was  beneficiary 
trustee  for  tbe  plaintiffs  in  this  action  and 
that  tbe  conditions  of  the  trust  had  been 
fully  performed ;  that,  under  the  agreement, 
wMch  was  assented  to  by  tbe  life  insurance 
company,  tbe  trust  which  tbe  beneficiary  was 
named  In  the  policy,  to  wit,  the  liquidation 
of  the  loan,  had  been  fully  performed.  It  Is 
obvious,  under  these  allegations  admitted  to 
be  true  by  the  demurrer,  that  the  plaintiffs 
in  this  action  are  entitled  to  tbe  proceeds  of 
tlie  policy,  and  tbat  the  petition  stated  a 
cause  of  action.  It  is  clear  that,  If  tbe  al- 
legations of  the  petiti<xi  are  true,  tbe  plain- 
tiffs are  the  real  owners  of  tbe  proceeds  of 
the  policy  and  entitled  to  the  same.  We  fail 
to  perceive  of  any  valid  reason  why,  if  the 
allegations  of  the  petition  are  true,  that  the 
plaintiffs  were  not  entitled  to  maintain  this 
action  against  the  defendant  Missouri  State 
Life  Insurance  Company. 

[1-3]  It  is  apparent,  under  the  allegations 
of  the  plaintiff's  petition,  that.  In  case  of 


death  of  the  insured,  the  Xtna.  Building  As- 
sociation, named  as  beneficiary  In  the  policy, 
was  only  entitled  to  receive  tbe  proceeds  of 
the  policy  for  the  purpose  of  discharging  tbe 
indebtedness  owed  by  the  insured  to  tbe  ben- 
eficiary named  In  tbe  policy.  Without  the 
existence  of  this  indebtedness,  the  benefici- 
ary, under  the  allegations  of  the  petition,  is 
not  entitled  to  receive  the  proceeds  of  the 
policy.  In  this  situation  It  Is  clear  that  tbe 
defendant  Missouri  State  Life  Insurance  - 
Company,  by  answer  may  present  an  issue  as 
to  whether  the  plaintiffs  are  entitled  to  the 
proceeds  of  the  policy  or  pay  the  proceeds  of 
the  policy  into  court  and  move  the  court  to 
liave  tbe  defendant  .£tua  Building  Associa- 
tion made  a  party  defendant  and  summoned 
to  show  what  interest,  if  any,  it  has  in  tbe 
proceeds  of  the  policy. 

Under  the  allegations  of  tbe  petition,  tbe 
plaintiffs  in  the  action  are  tbe  real  parties 
in  interest  In  this  Jurisdiction  any  person 
who  tias  or  claims  an  interest  In  tbe  contro- 
versy adverse  to  ihe  plaintiff,  or  who  Is  a 
necessary  party  to  a  complete  determination 
of  settlement  of  the  questions  involved,  may 
be  made  a  party  defendant  Haynes  v.  City 
Nat.  Bank  of  LawtMi,  30  OkL  614,  121  Pac. 
182 ;  Bdmondston  et  al.  v.  Porter  (Okl.)  162 
Pac.  692. 

Under  section  4722,  Revised  Laws  1910, 
'In  actions  wbit^  relate  to,  or  the  subject 
of  whidi  is,  real  or  personal  property  in 
this  state"  a  nonresident  defendant,  claiming 
an  interest  in  such  property,  may  be  sum- 
moned by  publication.  It  is  quite  clear,  un- 
der this  section  of  tbe  statute,  on  tbe  pay- 
ment of  tbe  proceeds  of  tbe  policy  daimed  by 
a  resident  and  a  nonresident  beneficiary  into 
court,  the  court  would  have  Jurisdictimi  of 
the  res  and  that  summons  by  publication 
could  be  made  upon  any  nonresident  defend- 
ant claiming  an  interest  in-  the  property. 
Then  the  Judgment  of  the  court  in  the  ac- 
tion would  be  conclusive  upon  tbe  nonresi- 
dent defendant  asserting  an  interest  in  tbe 
property. 

Coxmsel  for  tbe  defendant  life  Insurance 
company  contend  for  the  rule  that  the  trus- 
tee of  an  express  trust  is  the  real  party  in 
interest  and  entitled  to  maintain  tbe  action, 
the  trustee  being  the  holder  of  the  legal  title 
of  the  cause  of  action,  citing  in  support  of 
this  rule  30  Cyc.  p.  92;  Weed  v.  Hamburg- 
Bremen  Fire  Insurance  Co.,  133  M.  X.  394, 
31  N.  B.  231;  Minnesota  Thresher  Mfg.  Co. 
V.  Heipler,  49  Minn.  305,  52  N.  W.  33.  We 
have  no  fault  to  find  with  tbe  rule  announced 
in  these  authorities,  but  we  fail  to  recognize 
any  applicability  of  tbe  rule  to  tbe  facts 
pleaded  in  the  petition  of  tbe  plaintiff^  in  the 
instant  case.  Assuming  the  allegations  of  the 
petition  filed  by  the  plaintiffs  in  the  case  at 
bar  to  be  true,  the  very  purpose  for  wliich  tbe 
trust  was  created  had  been  fulfilled,  and,  un- 
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der  this  ftllegatlona  ot  the  petition,  the  life 
Insurance  company  was  under  a  ctHitractnal 
obligation  to  recognize  the  plaintiffs  as  the 
real  beneficiaries  of  the  iMllcy  of  insurance. 
Many  authorities  support  the  rule  that  it 
does  not  matter,  because  the  trustee  may 
maintain  the  action,  that  the  beneficiaries  of 
the  trust  may  also  maintain  the  action.  Bice 
T.  Savery,  22  Iowa,  470 ;  Chouteau  v.  Bough- 
ton,  100  Mo.  406,  13  S.  W.  877.  The  rule  as 
to  the  right  of  a  trustee  or  the  beneficiary  ot, 
a  trust  to  maintain  an  action  is  stated  in  30 
Cyc.  p.  86,  aa  follows : 

"The  trustee  of  an  express  trust  or  the  per- 
son with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another  may  sue  in  his 
own  name  alone,  or  he  may  sue  with  the  bene- 
ficiary as  a  party;  or  the  beneficiary  may  sue  in 
his  own  name  as  real  party  in  interest." 

Under  sections  S121  and  3422  of  the  Re- 
ylaed  Laws  1910,  it  is  the  mandatory  duty  of 
a  foreign  insurance  company  to  file  with  the 
inaorance  commlssiono:  of  this  state  a  certi- 
fied oopy  of  its  charter,  statement  of  its  finan- 
cial condition  and  dejposit  with  the  com- 
missioner at  least  $100,000  worth  of  securi- 
ties in  order  to  be  permitted  to  do  business 
in  this  state ;  also  constitute  and  appoint  the 
Insurance  cmnmissioner  its  lawful  attorney 
upon  yihom  aU  lawful  process  in  any  action 
or  legal  proceeding  against  it  may  be  served. 
The  primary  purpose  of  these  statutes  was 
to  insure  the  citizens  of  this  state,  doing 
business  with  foreign  insurance  companies, 
of  their  financial  responsibility  to  discharge 
their  legal  oldigatlons  and  to  bring  such  com- 
panies within  the  Jurisdiction  of  the  courts 


of  this  state,  for  tba  purpose  of  enforcing 
any  just  claim  against  such  companies. 

[4]  Our  conclusion  in  this  case  is  that  the 
petition  of  the  plaintiffs  stated  a  cause  of  ac- 
tion ;  that,  under  the  allegations  of  the  peti- 
tion, the  plaintiffs  are  entitled  to  enforce  the 
obligation  of  the  defendant  life  insurance  com- 
pany to  recognize  them  as  the  rightful  boie- 
fidaries  to  the  proceeds  of  the  policy  <« 
which  the  action  is  based,  nierefore  the 
trial  court  committed  revarsible  error  in  sus- 
taining the  general  demurrer  of  the  defend- 
ant Insurance  company  to  the  petition  of 
plaintiffa  The  plaintiffs,  having  failed  to 
appeal  from  the  order  of  the  trial  court 
(Quashing  the  motion  of  the  ^tna  Building 
Association  to  quash  the  service  of  summons 
within  six  months  from  the  date  the  order 
was  entered,  this  court  is  without  Jurisdic- 
tion to  review  the  action  of  the  court  in  bus- 
taining  said  motion.  However,  in  view  of  the 
conclusion  reached  in  this  cause,  it  is  not  nin- 
terlal  at  this  time.  If  either  party  desires 
that  the  defendant  ^tna  Building  Associa- 
tion be  made  a  party  defoidant  in  the  further 
prosecution  of  this  action,  service  of  jKoces^ 
may  be  made  as  heretofore  suggested. 

The  Judgment  of  the  trial  court  sustaining 
the  demurrer  of  the  defendant  insurance  com- 
pany is  reversed,  and  the  cause  is  remanded 
to  the  district  court  of  Oklahoma  county, 
with  directions  to  overrule  the  demurrer  and 
order  said  defendant  to  answer  the  petition  of 
the  plaintiff  and  proceed  with  the  causes  In 
accordance  with  the  views  herein  expressed. 

HARBISON,  0.  J.,  and  JOHNSON.  KANB, 
and  MTTJ.KR,  JJ.,  concur. 


Digitized  by 


Google 


OU.)  ATCHISON,  T.  A  S.  F. 

(S«T 
(nOkl.M» 

ATCHISON.  T.  *  8.  F.  RY.  CO.  V.  MeCURDY, 
Coaaty  TraMarm*.    (No.  10597.) 

(Sapreme  Court  of  Oklahoma.    May  9,  1022.) 

(ByUalm*  by  ihe  Court.) 

1.  Cooatias  «=9l9l— Reveaaa  fran  aatonoblla 
lleaaaa  taxaa  held  to  ba  for  road  purpoaaa,  so 
that  excise  board  need  not  deduct  It  In  estl- 
■ating  needa  for  fiscal  year. 

By  virtne  of  section  11  of  Session  Laws 
ef  Oklahoma  1915,  c.  173,  p.  329,  proriding  that 
M  per  cent,  of  all  moneys  received  by  the  de- 
partment of  hishways  from  antomobUe  licenae 
tax  should  be  paid  to  the  treasurer  of  the  re- 
ipectiTe  counties  in  which  the  individnal  owners 
pajins  audi  licenae  tax  reside,  to  be  used  only 
«n  the  drascabl*  roada  of  the  county,  held,  that 
(Dch  moneys  so  received  constitute  a  special 
fund  created  for  a  special  purpose,  and  that  the 
county  exdse  board,  in  estimatins  the  current 
needa  of  the  county  for  the  fiscal  year,  need 
not  deduct  such  probable  income  from  the  es- 
thaated  needs  of  the  county. 

2.  Conatlao  «=3lOt— Cxblsa  board  not  required 
to  deduct  from  estimated  current  expenses 
the  groas  produotloa  tax  invalid  as  to  Indian 
lands. 

The  gross  production  tax  provided  for  an- 
der  chapter  89,  Sesirion  I«ws  Ex.  Sees.  1916, 
being  invalid  as  to  restricted  Indian  lands  (F.  ; 
A.  Gillespie  v.  State  of  Oklahoma,  267  U.  S.  ' 
— ,  42  Sup.  Ct,  171,  66  L.  Ed.  — ,  October 
term,  1921),  the  county  excise  board  of  Osage 
eonn^  was  not  required  to  deduct  from  the 
estimated  current  expenses  for  the  fiscal  year  | 
beginning  July  1,  1917,  and  ending  June  80,  I 
1918,  the  estimated  income  to  be  derived  from 
the  gross  production  tax. 

Appeal  from  Diatrlct  C!onrt,  Osage  County ; 
l>  B.  Boone,  Judge; 

Two  actlonfl  by  the  Atchison,  Topeka  & 
Santa  Fi  Bailway  Company  against  B.  J. 
UcCnrdy,  County  Treasurer  of  Osage  Coun- 
ty, to  recover  taxes  alleged  to  have  been  in 
excena  of  the  amount  authorized  and  required 
by  law  were  consolidated,  and  from  a  Judg- 
mait  sustaining  a  demurrer  to  the  Railway 
Company'a  petition,  it  appeals.    Afilnned. 

Cottlngham,  Hayes,  Green  &  Mclnnls,  of 
Oklahoma  City,  for  plaintiff  in  error. 

A.  L.  Jeffrey,  of  Pawhuska,  for  d^endant 
fat  error. 

KBNNAlfER,  J.  The  Atchison,  T(^>eka 
*  Santa  V6  Ballway  Company,  a  dorporation, 
Instituted  two  actions  in  the  district  court 
of  Osage  coonty  against  B.  J.  McCurdy,  coun- 
ty treasurer  of  Osage  county,  to  recover 
fi08.79  taxes  paid  by  the  railway  company 
alleged  to  have  been  In  excess  of  the  amount 
auiborized  and-  required  by  law.  The  ac- 
tions were  consolidated.  The  trial  court 
sustained  a  demurrer  to  the  railway  com- 
pany's petition.     This  appeal  is  prosecuted 
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by  the  railway  company  to  reverse  the  Judg- 
ment of  the  court  sustaining  the  demurrer 
filed  by  the  county  treasurer. 

Two  questions  are  presented  by  this  appeal 
for  determination:  First.  Should  the  excise 
board  of  Osage  county  have  deducted  from 
Its  estimate  for  current  expenses  of  the 
county  for  the  fiscal  year  beginning  July  1, 
1917,  and  ending  June  30,  1918,  the  esti- 
mate of  income  to  be  derived  from  automo- 
bile license  taxes?  Second.  Income  to  be 
derived  from  the  gross  production  tax. 

[1]  Counsel  for  the  railway  company  as- 
sert that  because  the  petition  alleged  that 
the  excise  board  Included  in  Its  estimate  of 
needs  for  the  county  $10,000  for  the  county 
road  maintenance  fund  of  said  county,  and, 
the  truth  of  this  allegation  being  admitted  by 
the  demurrer,  that  the  trial  court  committed 
error  in  sustaining  the  demurrer.  We  are 
unable  to  concur  in  the  contention  made  by 
counsel  for  the  railway  company.  By  virtue 
of  section  11  of  Session  Laws  of  Oklahoma 
1916,  c.  173,  p.  329,  the  county  excise  board 
is  without  authority  to  make  any  estimate 
as  to  what  purpose  funds  received  by  the 
county  from  automobile  license  tax  may  be 
expended  It  la  specifically  provided  in  this 
statute  that  the  90  iper  cent  o£  all  moneys 
received  by  the  counties  through  the  depart- 
ment of  highways  should  be  used  on  the 
draggable  roads  of  the  county  and  for  such 
purpose  only.  It  is  quite  clear  In  this  sit- 
uation that  the  county  excise  board  in  mak- 
ing up  an  Itemieed  estimate  of  the  needs  of 
the  county  for  current  expenses  has  noth- 
ing to  do  with  the  funds  derived  from  auto- 
mobile license  tax,  and  the  reasonable  in- 
ference Is  that  the  board  in  preparing  Its 
statement  of  current  expenses,  including  a 
coimty  road  maintenance  fund,  did  so  in 
contemplation  of  the  law  providing  how 
the  funda  arising  from  the  motor  license. 
tax  must  be  expended. 

The  contention  of  counsel  for  the  railway 
company  seems  to  be  made  upon  the  assump- 
tion that  the  fund  derived  from  the  motor 
tax  when  paid  to  the  county  treasurer  be- 
comes a  part  of  the  item  estimated  by  the 
excise  board  for  a  county  road  mainte- 
nance fund.  We  are  unable  to  concur  with 
counsel  In  this  assumption  or  the  conclusion 
reached.  The  county  excise  board  has  noth- 
ing to  do  with  making  an  estimate  for  the 
expenditure  of  this  fund  for  the  obvious 
reason  the  statute  does  not  vest  the  board 
with  any  discretion  in  the  matter,  but  spe- 
cifically provides  how  the  fund  should  be  ex- 
pended. It  Is  a  special  fund  to  be  used  only 
for  a  special  purpose,  and  Is  therefore  not 
to  be  deducted  from  any  estimate  made  by 
the  county  excise  board  for  current  expenses 
or  any  item  of  current  expenses  such  as  rnad 
maintenance.  Atchison,  Topeka  A  Santa  F6 
Railway   Co.   r.  Johnson,   Treasurer    (Okl. 
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(Kan. 


Snp.)  2(M  Pac.  910,  not  yet  oflBcially  report- 
ed; St  Lonls  &  S.  F.  By.  Oo.  v.  Bockoven, 
Ck>nnty  Treasurer,  T6  OkL  145,  182  Pac.  507. 

[2]  The  case  of  F.  A.  Gillespie  t.  State 

of  Oklahoma,  257  U.  S. ,  42  Sup.  Ct  171, 

66  L.  Ed.  — ,  decided  by  the  Supreme  CJourt 
of  the  United  States,  October  term,  1921,  In 
which  the  gross  production  tax  arising  from 
restricted  Indian  lands  was  held  to  be  In- 
valid, la  controlling  of  the  second  question 
presented  by  this  8[^>eaL 

Finding  no  reversible  error  in  the  rec- 
ord, the  Judgment  of  the  trial  court  ia  af- 
firmed. 

HABRISON,  O.  J.,  and  JOHNSON.  ECANB, 
and  MILLER,  33.,  concur. 


(Ill  Kan.  271) 

UNITED  STATES  FIDELITY  4  GUARAN- 
TY CO.  V.  GRABSKE  et  al. 
(No.  23722.) 

(Supreme  (>>urt  of  Kansas.    May  6,  1922.) 

(Synahu*  hy  the  Court.) 

1.  Evidence  >S— nl  1 1  (2)— Written  contract,  com- 
plete In  Itself,  cannot  be  altered  by  prior  or 
contemporaneous  parol  agreements. 

When  parties  have  deliberately  pot  their 
engagements  in  a  written  contract  in  itself 
complete,  it  is  deemed  to  be  the  beet  evidence 
of  their  agreement,  and  it  is  not  competent  for 
one  of  them  to  assert  or  show  that  there  were 
oral,  prior,  or  contemporaneous  negotiations 
and  understandings  as  to  conditional  liability 
which  are  icconsistent  with  and  contradictory 
of  those  in  the  written  contract. 

(Additional  Bifttabu*  iy  Editorial  Staff.) 

2.  Evidence  «=9442( I)— Indemnitor  could  not 
avoid  liability  by  showing  agreement  with 
agent  Inconsistent  with  the  written  bond. 

In  action  on  indemnity  bond,  indemnitor 
could  not  avoid  liability  by  showing  agreement 
of  its  agent  inconsistent  with  the  bond,  wliich 
was  complete  in  itself  and  free  from  ambiguity. 

Appeal  from  District  Court,  Wyandotte 
Oounty. 

Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  Theodore  T. 
Urabske  and  another.  Demurrer  to  defend- 
ant's answer  sustained,  and  defendant  nam- 
ed appeals.    Affirmed. 

W.  O.  Holt  and  J.  K.  Cubbison,  both  of 
Kansas  City,  Mo.,  for  appellant 

W.  L.  Wood,  of  Kansas  City,  Kan.,  for 
appellee. 

JOHNSTON,  C.  J.  This  was  an  acUon 
brought  by  the  United  States  FldeUty  & 
Guaranty  Company  upon  an  indemnity  bond 
given  by  Theodore  T.  Orabske,  to  indemnify 


the  plaintiff  against  loss  on  a  contract  of 
suretyship.  It  was  decided  that  the  answer 
of  the  defendant  did  not  state  a  defense,  and 
from  that  ruling  Grabske  api>eals. 

Fr<nn  the  pleadings  it  appears  that  Al- 
bert H.  Nooney  entered  into  a  contract  with 
the  board  of  education  of  Kansas  City  to 
furnish  material  and  install  a  heating  ap- 
paratus In  a  high  school  building.  He  pro- 
cured the  guaranty  company  to  give  a  bond 
that  the  contract  would  be  carried  out  Be- 
fore doing  so,  the  guaranty  company  requir- 
ed Nooney  to  give  a  bond  Indemnifying  it 
against  loss  by  reason  of  its  suretyship. 
That  bond  was  signed  by  Grabske,  and  this 
action  Is  brought  thereon.  It  appears  that 
Nooney  failed  in  the  performance  of  his  con- 
tract with  the  board  of  education  and  the 
guaranty  company  were  obliged  to  pay  a  con- 
siderable sum  of  money  to  the  board  of  edu- 
cation under  its  contract  of  guaranty.  Gral>- 
ske's  defense  was  set  up  in  an  answer,  and 
was  to  the  effect  that  he  had  been  invited  by 
one  Taylor,  the  agent  of  the  guaranty  com- 
pany, to  sign  the  bond,  and  that  as  a  consid- 
eration for  signing  it  Taylor  represented  that 
he  had  arranged  with  the  board  of  education 
tiiat  no  money  should  be  drawn  by  Nooney 
on  the  contract  without  the  consent  of  Tay- 
lor, and  that  Taylor  assured  him  that  no 
money  would  be  paid  on  the  contract  except 
under  the  directions  of  Taylor  that  he  would 
not  permit  any  money  to  be  drawn  for  mate- 
rials until  it  had  been  used  on  the  building. 
and  would  permit  no  money  to  be' paid  to 
Nooney  for  personal  use  or  the  payment  of 
his  own  labor,  but  that  the  guaranty  com- 
pany had  failed  to  do  so,  and  he  insisted 
that  therefore  he  was  not  liable  on  the  bond. 
A  demurrer  to  this  answer  was  sustained, 
and  the  question  Is  whether  the  written  con- 
tract may  be  enlarged  or  affected  by  the  al- 
leged parol  agreement 

[1,2]  It  Is  elementary  that  a  written  con- 
tract in  Itself  complete  and  free  from  am- 
biguity, cannot  be  altered  or  enlarged  by 
showing  prior  or  contemporaneous  oral  agree- 
ments, where  the  writing  purports  to  be  a 
full  expression  of  the  agreement  When  par- 
ties have  deliberately  put  their  engagements 
in  a  written  contract,  it  is  deemed  to  be  the 
best  and  only  evidence  of  their  agreements, 
and  it  is  not  competent  for  one  of  them  to 
assert  or  show  that  there  were  conditions  or 
limitations  of  llablilty  different  from  those 
specihed  in  the  writing.  The  indemnity  con- 
tract in  question  is  a  complete  instrument 
which  purports  to  embody  the  conditions  up- 
on which  the  liability  of  defendant  should 
depend.  The  pleaded  oral  agreement  so 
closely  relates  to  the  subject-matter  of  the 
writing  as  to  be  in  fact  a  part  of  the  trans- 
action, and  not  only  adds  conditions  not  In 
the  writing,  but  some  of  them  are  contrary 
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to  Its  tenns  and  obligations.  In  such  a  case 
all  prior  or  contemporaneous  negotiations 
and  understandings  are  deemed  to  be  merged 
in  tbe  contract,  and  must  be  determined 
from  tbe  writing  itself.  Van  Foe^in  v. 
Ulbbs,  91  Kan.  866,  139  Pac.  174,  and  cases 
dted ;  Stevens  t.  Inch,  98  Kan.  306, 158  Pac. 
48;  Underwood  ▼.  V.lles,  106  Kan.  287.  187 
Pac.  881,  and  cases  cited. 

The  court  ruled  correctly  in  sustaining 
tbe  demurrer  to  defendant's  answer,  and  its 
Judgment  is  atllrmed. 

All  tbe  Justices  concurring. 


(Ul  Kim.  214)- 

ROCK  V.  GAEDE.     (No.  23496.) 

(Supreme  Court  ot  Kansas.     ICay  6»  1922.) 

(ByttdbM*  by  the  Oomri.} 

1.  Sales  <8=»II6,  177— Defect  In  goods  dellver- 
ad  snder  aaother  oontraot  not  Qronnd  for  r»> 
seUslon  or  repadiatlott. 

The  buyer  lias  no  right  to  rescind,  or  re- 
fose  to  perform,  a  contract  for  tbe  purchase 
of  a  quantity  of  floor  on  the  ground  that  a  ship- 
ment of  the  same  brand,  made  under  a  sepa- 
rate contract  between  the  same  parties,  had 
proTed  unfit  for  use,  particularly  where  earlier 
fibipments  had  been  satisfactory. 

2.  Sales  «=>384(6)— Piour  manufaeturer,  who 
boaobt  wheat  to  All  contraot  for  delivery  of 
flour,  could  OB  buyer's  renunciation  of  oon- 
traot recover  decline  la  price  of  wheat. 

Where  a  milling  company  contracts  for  tbe 
future  delivery  of  flour  of  its  own  manufacture 
and  thereupon  buys  and  holds  wheat  to  enaUe 
it  to  fill  the  contract,  upon  the  renunciation  of 
the  agreement  by  the  buyer  before  the  flour 
is  made,  the  company  may,  in  an  action  for 
damages  for  the  breach  of  the  contract,  recover 
the  loss  occasioned  by  the  decline  in  the  pric& 
of  wheat  from  the  time  it  was  purchased  un- 
til such  renunciation. 

3.  Saiaa  «s»384(2)-iSeller  nay  await  axplra- 
tien  of  period  for  delivery  on  buyer's  oanoel- 
lation  of  oontraot,  and  reoover  difference 
between  agreed  price  and  market  prieo  at  end 
of  sndi  period. 

Where  after  the  execution  of  a  contract  for 
the  future  delivery  of  flour  to  be  manufactured 
by  the  seller  the  buyer  without  right  under- 
takes to  cancel  it,  the  seller  may  await  the 
expiration  of  the  period  fixed  for  delivery,  and 
then  recover  damages  based  upon  the  difference 
between  the  agreed  price  and  tbe  market  price 
of  the  flour  at  the  end  of  such  period,  or  at  tbe 
time  the  refusal  to  accept  delivery  was  treated 
by  him  as  final. 

4.  Appeal  and  error  4=91042(5)— Refusal  to 
strike  out  separate  defense  held  harmless,  in 
view  of  its  subsequent  withdrawal. 

Ifinor  rulings  considered. 
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Apiteal  fr<mi  District  Court,  Wilson  Cotuity. 

Action  by  Charles  F.  Rock  against  John  C. 
Gaede.  Judgment  for  def«idant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

Glen  A.  Wisdom,  of  Kansas  Olty,  Mo., 
and  J.  L.  Stryker  and  D.  J.  Sbeedy,  both  of 
Fredonla,  for  ai^ellant 

E.  D.  Mikesell,  of  Fredonla,  for  appellee. 

MASON,  J.  The  Wichita  Flour  Mills  Com- 
pany has  tot  several  years  been  making  a 
brand  of  flour  called  "Kansas  Bxpansion.'' 
On  Augtut  7,  1917,  John  C  Gaede,  who  oper- 
ates a  bakery  at  Fredonla,  ordered  from  it 
150  barrels  of  that  flour  at  $13.40  a  barrel, 
to  be  shipped  within  30  days,  the  order  being 
accepted.  On  August  19  the  buy»  sent  a 
letter,  stating  that  he  canceled  the  order. 
The  statement  was  repeated  in  a  letter  of 
September  2,  which,  the  seller  appears  to 
have  accepted  as  a  cancellation  of  the  con- 
tract Tbe  seller  executed  an  assignment  of 
its  claim  against  the  buyer  by  reauon  of  his 
breech  of  contract  to  Charles  F.  Rock,  who 
sued  him  thereon.  A  verdict  was  returned 
in  favor  of  the  defendant,  on  which  Judg- 
ment was  rendered.    The  plaintiff  appeals. 

The  ground  upcm  which  the  defoidant  gave 
notice  of  his  cancellation  or  refusal  to  per- 
form the  contract  was  that  a  half  car  of 
Expansion  flour,  which  be  had  begun  using 
after  its  execution,  had  proved  unfit  for  use 
— ^was  incapable  of  making  marketable  bread. 
Evidence  was  introduced  by  him  tending  to 
support  this  claim.  Tbe  plaintiff  complains 
of  an  Instruction  to  the  effect  that  the  jury 
should  return  a  verdict  for  tbe  defendant  if 
they  found  that  the  fiotu:  of  that  shipment 
was  imflt  as  alleged,  and  believed  that  he 
was  Justified  in  canceling  his  order  for  the 
later  shipment  on  that  account  The  defend- 
ant testified  that  be  had  used  at  least  one 
car  of  Elxpanslon  flour  before  that  complain- 
ed of,  and  had  no  fault  to  find  with  it.  In 
response  to  his  complaint  regarding  the  half 
car  shipment  the  Mills  company  wrote  that — 

"Every  sack  of  Kansas  Expansion  is  just 
like  every  other  sack,  and  our  laboratory  tests 
insure  its  being  so." 

To  this  the  plaintiff  rolled: 

"Of  course  you  daim  that  Kansas  Expansion 
is  the  same  always,  but  we  beg  to  differ  with 
you,  it  was  all  right  until  the  last  car  we  got" 

[1]  A  buyer  who  has  contracted  for  flour 
cannot  be  required  to  accept  an  article  that 
will  not  make  bread.  Kaull  v.  Blacker,  107 
Kan.  578,  193  Pac.  182.  But  It  does  not  fol- 
low that  one  who  has  contracted  with  the 
manufacturer  for  flour  of  a  designated  brand 
may,  without  liability,  refuse  to  accept  H 
because  a  shipment  of  the  same  brand,  pur- 
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dtased  nndei*  a  Mparate  oontract,  proves 
unfit  for  that  purpose,  where  former  ship- 
ments have  been  satisfactory.  The  breach 
of  one  contract  does  not  Justify  the  aggrieved 
party  In  refusing  to  perform  another.  13  C. 
J.  613 ;  Wllllston  on  Sales,  f  467,  p.  806»  note 
84;  Brunswig  v.  Grain  Co.,  100  Kan.  261, 
265,  164  Pac.  164.  The  flour  alleged  to  have 
been  unfit  for  use  was  furnished  upon  a 
dUFerent  contract  from  that  here  sued  upon, 
and  the  fact  that  each  related  to  the  fur- 
nishing of  flour  of  the  same  brand  does  not 
So  connect  the  two  contracts  as  to  Justify 
treating  them  as  one  for  the  purpose  of  tak- 
ing tlie  case  out  of  the  general  rule.  The 
statement  in  the  letter  of  the  mills  company 
(whi<&  the  defendant  contradicted)  that  all 
Bzpansion  flour  was  alike  cannot  be  deemed 
to  establish  conclusively,  even  against  the 
cmnpany,  that  the  flour  that  would  have  been 
shipped  under  the  contract  of  August  7, 
would  have  been  precisely  like  that  of  tbe 
shipment  complained  of.  There  seems  no  rea- 
son to  assume  that  it  would  have  resembled 
that  rather  than  the  earlier  shipments  wlfh 
whldi  no  fault  was  foimd,  and  at  any  rate 
the  buyer  had  no  right  to  rescind  the  new 
contract  because  of  the  seller's  breach  of  the 
prior- contract,  or  upon  his  belief  in  the  prob- 
ability, however  well  founded,  that  the  flour 
furnished  under  it  would  be  unflt  for  use. 
As  was  said  in  a  quite  similar  case,  the 
buyer's  "anticipation  of  nonperformance, 
however  reasonable  under  the  drcnmstances, 
woald  not  have  been  a  Justification  for  *  *  * 
rescinding  or  repudiating  the  second  oontraet" 
Hanson  &  Parker  r.  Wittenberg,  206  Masa 
819,  326,  91  N.  B.  883,  384.  The  flrst  para- 
graph of  tbe  syllabus  of  that  case  reads; 

"Where  there  are  two  independent  contracts 
between  the  same  persons  for  the  furnishing 
of  certain  goods  of  the  same  kind  and  quality 
at  different  times,  the  fact  that  the  seller  has 
committed  a  breach  of  tbe  first  contract  by 
furnishing  goods  inferior  to  tiiose  required  by 
the  contract  and  by  failing  upon  demand  to 
famish  goods  of  the  kind  and  quality  required, 
does  not  Justify  the  buyer  in  assuming  that  the 
seller  also  will  break  his  second  contract  for 
a  further  supply  of  like  goods,  and,  although 
the  buyer  may  be  reasonably  apprehensive  of 
a  like  breadi  of  the  second  contract,  he  has 
no  right  to  rescind  or  repudiate  the  second  con- 
tract before  it  has  been  broken  by  the  seller." 

We  conctade  that  tbe  bad  quality  of  the 
flour  delivered  under  the  prior  contract  could 
afford  no  valid  ground  for  the  cancellation  of 
or  refusal  to  perform  tbe  contract  here  in- 
volved. 

[2]  2.  The  plaintiff  in  bis  petition  alleged 
that  in  accordance  with  its  practice  tbe  mills 
company  upon  the  making  of  its  contract 
with  the  defendant  purchased  675  bushels  ot 
wheat  at  the  market  price  of  12.88  for  use 
in  filling  the  order,  and  that  by  August  19 
the  price  liad  declined  73  cents,  so  that  it 


suffered  a  loss  of  I494.7B.  Tbe  instructions 
adopted  this  measure  of  damages  in  case  of 
a  verdict  against  the  defendant  Tbe  plain- 
tifl  in  his  brief  states  that  he  asked  permis- 
sion, which  was  denied,  to  amend  his  petition 
BO  as  to  present  as  an  alternative  measure 
of  damages  the  difference  between  the  con- 
tract price  of  the  flour  and  its  market  value 
at  the  time  of  delivery.  The  abstract  shows 
his  request  to  have  been  merely  a  general  one 
for  leave  to  amend  the  petition  to  oonfofm 
with  the  evidence.  This,  however,  is  not  now 
important  If  the  case  is  to  be  retired  it  is 
desirable  that  a  correct  rule  be  adopted  as 
to  the  amount  of  damages  recoverable. 

Inasmuch  as  the  contract  was  to  supply  a 
brand  manufactured  by  the  seller,  it  is  ob- 
vious that  the  parties  had  in  ndnd  that  tlie 
flour  was  not  on  hand;  that  it  was  to  be 
made  to  fill  the  defendant's  order.  Where 
the  buyer  repudiates  an  executory  contract  to 
purchase  an  article  to  be  manufactured  by 
the  seller,  various  tests  have  been  applied  to 
determine  the  amount  of  damages  recovo:- 
able.  Illustrative  cases  are  collected  in  a 
note  in  58  G.  C.  A.  363,  377,  380.  Tbe  effort 
always  is  to  apply  a  rule  that  will  make 
good  the  actual  loss  under  the  particular 
facts  of  the  case.  Where  no  steps  have  been 
taken  in  performance  of  the  contract  and  no 
expenses  have  been  incnrred  in  preparation 
for  it,  the  correct  rule  would  appear  to  be 
the  one  sometimes  adopted,  allowing  a  re- 
covery of  the  value  of  the  bargain,  measured 
by  the  difference  between  the  contract  price 
of  tbe  or  tide  and  what  it  would  cost  to 
produce  it  A  more  common  rule  which  may 
lack  something  in  strict  accuracy,  but  which 
has  the  advantage  of  being  easier  of  applica- 
tion, is  to  allow  the  difference  between  tb* 
contract  price  and  the  marlcet  price  at  the 
time  and  place  of  delivery,  the  same  as  in 
cases  where  the  seller  is  not  tbe  manufac- 
turer. It  has  been  held  that  in  a  cmitract 
for  the  delivery  of  flour  by  the  manufiicturer 
it  is  competent  for  the  parties  to  agree  that 
the  seller's  damages  in  case  of  a  refusal  by 
the  buyer  to  accept  delivery  should  be  meas- 
ured by  the  difference  in  tbe  market  price  of 
wheat  at  the  time  of  the  contract  and  at  the 
time  of  its  breadi.  Sheffield  Milling  Go.  ▼. 
Domestic  Science  Baking  Go.,  95  Ohio  St. 
180,  115  N.  E.  1014;  Sbeflleld  Milling  Go.  ▼. 
Jacobs,  170  Wis.  389,  175  N.  W.  796.  It  has 
also  been  held  that  (In  the  absence  ot  a 
specific  agreemoit)  no  recovery  can  be  bad 
on  account  of  the  depreciation  in  the  price 
of  wheat  purchased  or  contracted  for,  be- 
tweoi  the  making  of  a  contract  to  fnrnlA 
flour  and  its  breach  by  the  bnyer.  Rusedl 
Miller  Mill  Co.  v.  Bastasdi,  70  Or.  475,  142 
Pac.  355.  Tbat  decision  was  based  upon  tbe 
theory  that  such  damages  vrere  not  within 
the  contemplation  of  the  parties  when  tbe 
contract  was  made.  It  does  not  appear,  ex- 
cept as  it  might  be  Inferred  from  the  fact  of 
tbe  seller  being  a  milling  company,  that  it 
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was  to  mannfBctnre  tlie  flour,  and  In  the 
opinion  It  is  said: 

"For  aught  that  appears  In  this  case,  the 
plaintiff  conld  have  gone  into  the  open  market 
and  purchased  flour  to  fill  Ita  contract."  70 
Or.  479,  142  Pac.  S56. 

The  contract  having  been  treated  as  one 
merely  for  the  sale  of  personal  property,  the 
decision  is  not  really  in  point  upon  the  qnes- 
tion  under  consideration.  In  Erie  Baking 
Co.  V.  Hubbard  MllUng  Co.,  217  Fed.  759,  183 
CCA.  489,  it  was  held  that  upon  the  buyer's 
refusal  to  accept  delivery  of  flour  from  the 
miller,  from  whom  it  Iiad  contracted  to  take 
it,  damages  should  be  allowed  for  the  decline 
in  value  of  wheat  bought  to  be  used  in  its 
manufacture,  Iwtween  the  time  of  such  pur- 
diase  and  the  breach  of  the  contract 

We  think  the  measure  of  damages  for  the 
repudiation  of  a  contract  to  buy  flour  from 
its  manufacturer  should  ordinarily  be  the 
differoice  betwesi  the  agreed  price  and  the 
market  value  at  the  time  and  place  of  de- 
livery. Where  the  miller  has  purchased 
wheat  from  which  to  make  the  flour,  and  its 
value  declines  before  the  breach  takes  place, 
this  rule  may  obviously  fail  to  compensate 
him  for  bis  actual  loss.  Possibly  the  practice 
of  mills,  as  soon  as  a  ctmtract  to  deliver  a 
certain  quantity  of  flour  Is  made,  to  buy  or 
contract  for  sufficient  wheat  to  produce  it  is 
so  general  that  courts  may  take  notice  of  It, 
and  parties  may  be  deemed  to  contract  with 
reference  to  it  Apart  from  that  considera- 
tioD,  however,  we  think  that  such  precaution 
Is  so  reasonable  that  the  loss  that  would  be 
occasioned  by  a  decline  in  value  of  wheat  so 
purchased  in  case  of  a  buyer's  refusal  to 
Bcc^t  the  flour  he  had  agreed  to  take  must 
be  regarded  as  within  the  contemplation  of 
the  parties  upon  entering  into  the  contract 
One  who  obtains  a  contract  for  the  delivery 
of  articles  he  is  to  manufacture  and  who 
uiton  the  faith  thereof  incurs  expenses  in 
procuring  the  raw  material  is  entitled  to  be 
compensated  for  any  loss  occasioned  thereby 
in  case  of  a  default  of  the  buyer.  One  who 
has  agreed  to  furnish  flour  of  his  own  manu- 
tkcture  at  a  certain  time  for  a  flxed  price 
necessarily  becomes  in  effect  a  speculator, 
aobject  to  gain  or  loss  according  to  the  fluo- 
tnatlons.  of  the  wheat  market  unless  he  ar- 
ranges to  procure  the  wheat  necessary  to  fill 
Us  contract  at  the  ttien  existing  price,  upon 
the  basis  of  which  his  own  cimtract  was 
made.  It  is  only  by  hedging — by  buying 
wheat  against  his  contracts  to  dellvn*  flour — 
tliat  the  miller  is  enabled  to  set  a  price  f<» 
a  future  delivery  based  upon  the  cost  of 
manufacture  regardless  of  the  subsequent 
rise  or  fall  ot  wheat    He  who  causes  a  loss 
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by  refusing  to  carry  oat  his  own  agreement 
to  take  the  flour  ought  not  to  be  heard  to 
urge  that  the  manufacturer  bought  his  wheat 
too  soon,  when  there  is  so  great  and  obvious 
need  for  promptness  in  the  matter.  If  the 
mills  company,  as  the  plaintiff  alleges,  by 
reason  of  Its  contract  with  the  defendant  at 
once  bought  wheat  sufficient  to  produce  the 
required  quantity  of  flour,  and  kept  it  con- 
tinuously on  hand,  reserved  for  that  purpose, 
until  August  19,  it  should,  as  the  trial  court 
Instructed,  be  allowed  to  recover  damages 
measured  by  the  fall  in  the  price  of  wheat 
while  it  was  so  held.  It  is,  of  course,  im- 
material whether  the  identical  wheat  origi- 
nally bought  was  kept  during  the  whole 
period ;  it  being  snflSciait  u  tne  quantity  on 
hand  was  at  all  times  larger  by  that  amount 
than  it  would  otherwise  have  Iieen. 

[3]  S.  If  damages  should  be  allowed  upon 
the  theory  indicated  no  further  allowance 
should  be  made.  But  If  the  plaintiff  should 
fall  to  prove  the  purchase  and  retention  of 
the  wheat  he  might  under  an  appropriate 
amendment  of  his  pleadings  show  himself  en- 
titled to  the  difference  between  the  agreed 
price  and  the  market  price  of  the  flour  at  the 
time  the  contract  was  canceled.  Because  of 
this  possibility  it  becomes  material  to  inquire 
what  should  be  regarded  as  the  date  of  can- 
cellation. After  the  defendant's  letter  of 
August  19  further  correspondence  was  had 
in  which  the  mills  company  tried  to  persuade 
the  defendant  to  accept  the  flonr,  and  it  ap- 
pears that  the  effort  was  not  abandoned  until 
about  September  4.  The  mills  company  was 
not  required  to  acquiesce  in  the  defendant's 
renunciation  of  the  contract,  but  had  the 
privilege  of  waiting  until  the  expiration  of 
the  time  flxed  for  delivery  upon  the  chance 
of  his  changing  his  mind.  Milling  Co.  v. 
Scale  Co.,  105  Kan.  87.  181  Pac.  664,  and  au- 
thorities there  cited. 

[4]  4.  Complaint  is  made  of  an  Instruction 
submitting  to  the  jury  the  question  whether 
the  plaintiff  was  the  I^^l  holder  of  the  claim. 
It  appears  to  be  true  as  the  plaintiff  con- 
tends that  there  was  nothing  in  the  evidence 
to  impair  the  effect  of  the  written  assign- 
ment by  the  mills  company  to  him,  so  that 
there  was  in  fact  nothing  for  the  Jury  to  try 
In  this  regard.  The  court  refused  to  strike 
out  matters  pleaded  as  a  separate' defense, 
and  overruled  objections  to  evidence  offered 
under  it  but  finally  withdrew  the  defense 
from  the  consideration  of  the  Jory.  There  is 
therefore  no  occasion  to  pass  upon  the  earlier 

rulingns. 

The  Judgment  is  reversed  and  the  cause  is 
remanded  for  farther  proceedings  in  accord- 
ance herewith. 

All  the  Justices  c<mcnrring. 


Digitized  by 


Google 


S26 


207  PAQIFIO  BEPOBTEB 


(Idaho 


(8S  Idaho,  486) 

CUPPLE8  at  al.  V.  8TANFIELD.    (No.  3589.) 

(Supreme   Court  of  Idaho.     May  16,  1922.) 

1.  Principal  and  agent  «=322( I)— Declarations 
'  of  one  assuming  to  act  as  agent  held  not  ad- 
missible to  prove  agency. 

The  declarations  of  one  assnmlng  to  act 
as  an  agent,  made  without  the  hearing  of  his 
principal,  are  nojt  admissible  to  prove  snch 
agency. 

2.  Partnership  9=>49— Declarations  of  alleged 
partner  not  In  the  presence  of  copartn«r  not 
competent  to  prove  partnership  against  lat- 
ter. 

The  declarations  of  one  partner,  not  made 
in  the  presence  of  his  copartner,  are  not  com- 
petent to  prove  the  existence  of  a  partnership 
between  them  as  against  such  other  partner. 

3.  Principal  and  agent  <e=>23(3)— That  one  has 
honored  drafts  of  another  Is  Insufflolent  to 
coDStltnte  such  other  party  his  agent. 

The  mere  fact  that  a  party  has  at  times 
honored  the  drafts  of  another  party  Is  not  alone 
sufficient  to  constitote  snch  other  party  his 
agent. 

4.  Appeal  and  error  «=>384(l),  392— Under* 
taking  held  not  Invalid  for  failure  to  name 
statute  under  which  It  was  given;  objections 

'  to    undertaking  on   appeal    not  attacked   as 
speeifled  by  statute  are  waived. 
Undertakings  on  appeal  in  this  case  held 
sufficient  under  a  &  H  71M  and  7286. 

Appeal  from  District  Court,  (3anyon  Oun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  John  W.  Cupples  and  anoUier, 
copartners  as  Cupples  &  Mitchell,  and  as  the 
Cupples  Mercantile  Company,  against  B.  N. 
Stanfleld  and  others,  to  recover  the  amount 
of  two  drafts.  From  a  Judgment  for  plain- 
tifFs  the  named  defendant  appeals.    Beversed. 

Ed.  B-  Coulter,  of  Welser,  for  appellant 
M.  H.  Eustace,  of  Caldwell,  for  respond- 
eatB. 

■  .   ,  \ 

DUNN,  J.  This  action  was  brought  by  re- 
spondents against  appellant  and  C.  D.  Wood 
and  L.  B.  Wrinkle  to  recover  the  amount 
of  two  drafts  drawn  on  appellant  by  O.  D. 
Wbod,  one  of  the  defendants  In  the  court 
bdow.  The  daim  against  appellant  rests 
upon  the  contention  that  the  said  C.  D.  Wood 
at  the  time  he  drew  the  drafts  in  contro- 
versy was  acting  as  the  agent  of  appellant 
A  verdict  was  returned  by  the  Jury  In  favor 
of  respondents,  and  thereupon  Judgment  was 
entered  by  the  court  against  appellant  Ap- 
pellant moved  for  a  new  trial,  which  was 
denied.  Appeal  was  taken  from  the  Jndg- 
meat  and  order  denying  a  new  trial. 

[4]  The  motion  for  new  trial  was  not  dis- 
posed of  within  the  time  allowed  for  appeal 
from  the  Judgment  biit  said  appeal  from 
the  Judgment  was  taken  within  the  statutory 


time  and  an  undertaking  on  appeal  filed  by 
appellant.  Bespondents  object  to  this  oa- 
dertaklng  for  the  reason  that  it  is  drawn 
imder  the  provisions  of  OL  S.  {  7236,  and 
reads  in  pert  as  follows: 

"Whereas,  the  defendant  B.  N.  Stanfleld  de- 
sires to  give  an  undertaking  for  appeal  to  th« 
Supreme  Court  of  the  state  of  Idaho,  as  pro- 
vided to  be  given  in  section  of  the  Be- 

vised  Codes  of  the  state  of  Idaho,"  etc. 

Objection  is  based  upon  the  fact  that  tlie 
number  of  the  section  is  omitted  from  the 
undertaking.  We  think  this  is  immaterial. 
There  In  only  one  section  of  our  statute  un- 
der which  such  an  undertaking  could  be 
given.  The  undertaking  In  this  case  sub- 
stantially complies  with  O.  S.  f  7236. 

After  the  time  for  appeal  from  the  judg- 
ment had  exirfred,  the  court  entered  an  order 
denying  appellant's  motion  for  a  new  trial, 
and  from  this  order  appeal  was  taken.  The 
undertaking  given  by  appellant  after  the 
denial  of  the  motion  for  a  new  trial  reads, 
in  part'  as  follows: 

"Whereas,  the  defendant  B.  N.  Stanfleld,  in 
the  above-entitled  action,  has  appealed  to  the 
Supreme  Court  of  the  state  of  Idaho,  from  a 
judgment  made  and  entered  against  him  in  the 
above-entitled  action  in  the  above-named  dis- 
trict court,  in  favor  of  the  plaintiff  in  said  ac- 
tion on  the  25th  day  of  March,  1920,  for  the 
sum  of  $207.76  and  $28.05  costs  of  suit  and 
from  the  whole  thereof;  and  has  also  appealed 
to  the  said  Supreme  Court  from  the  order  made 
in  the  above-entitled  cause  and  court,  dated  Jaly 
3,  1920,  and  filed  July  8,  1920,  overruling  the 
motion  of  defendant  B.  N.  Stanfield  for  a  new 
trial  and  from  the  whole  of  said  order; 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  such  appeal,  we  the  undersigned, 
residents  of  Washington  county,  Idaho,  do 
hereby  jointly  and  severally  ondertake  and 
promise  on  the  part  of  said  appellant  B.  K. 
Stanfleld  that  said  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against 
him  on  appeal  or  on  a  dismissal  thereof,  not 
exceeding  the  sum  of  $300.00,  for  which  amount 
we  acknowledge  ourselves  Jointly  and  severally 
bound." 

It  is  the  contention  of  respondents  that 
this  undertaking,  which  was  apparently  in- 
tended to  cover  both  appeals,  is  void  because 
It  is  conditionnd  to  pay  all  damages  and 
costs  which  may  be  awarded  against  ai>- 
pellant  "on  appeal  or  on  a  dismissal  thereor' 
without  8pe<^ylng  on  which  am>eal.  The 
objection  of  respondents  would  be  well  taken 
if  it  had  been  made  within  20  days  after 
the  filing  of  such  undertaking.  Not  having 
attacked  this  undertaking  within  the  time 
and  in  the  manner  spedfled  in  C.  S.  |  7164, 
respondents  waived  their  objection.  Clear 
Lake  Power  &  Improvement  Cto.  v.  Chris- 
well  et  al.,  31  Idaho,  339,  173  Pac.  326. 

[1,  2]  There  is  in  the  record  a  total  lade 
of  competent  evidence  to  sustain  the  verdict 
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«f  tbe  Jury.  Attempt  was  made  to  prove 
that  Wood  was  the  agent  of  Stanfleld  by 
hearsay  evidence  of  statements  made  by 
Wood  and  other  parties  without  the  hear- 
ing of  aiH>elIant  that  Wood  was  a  partner  of 
appellant  It  is  too  well  settled  to  require 
a  citation  of  authorities  that  agency  cannot 
be  established  by  proving  the  declarations 
(^  the  alleged  agent  made  out  of  the  hear- 
ing of  bis  principal.  If  the  claim  thiat  Wood 
was  a  partner  of  Stanfleld  had  been  estab- 
lished by  compet^it  eTidence,  of  course  this 
would  have  constituted  him  the  agent  of  the 
partnership.  "But  the  declarations  of  one 
partner,  not  made  In  the  presence  of  his  co- 
partner, are  not  competent  to  prove  the  ex- 
istence of  a  partnership  between  them  as 
against  such  other  ijartner."  20  R.  O.  L.  p. 
487,  i  53. 

[3]  Evidence  was  also  received  over  the 
objection  of  appellant  to  the  ^ect  that 
several  drafts  similar  to  those  in  controversy 
had  been  drawn  by  Wood  and  paid  by  other 
parties  and  honored  by  appellant  This  was 
not  competent  evidence  to  support  the  claim 
of  agency,  since  there  was  notliing  in  the 
form  of  the  drafts  in  controversy,  nor  of  the 
others  testified  to  by  witnesses,  indicating 
tliat  they  were  drawn  by  Wood  as  the  agent 
of  appellant  The  mere  fact  that  appellant 
paid  some  of  them  did  not  in  any  sense  tend 
to  prove  that  Wood  was  his  agent  In  draw- 
ing them. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted.    Costs  awarded  to  appellant 

MCE,  C.  J.,  and  BUDGE,  McCARTHX, 
and  LEE,  JJ.,  concur. 


(3S  Idaho,  G72) 

STATE 


V.  HALVERSON. 


(Supreme  Court  of  Idaho.    June  2,  1922.) 

1.  Criminal  law  i8=> 1 106(3)— Lapse  of  tim«  In 
filing  transcript  Is  not  Jurisdictional. 

Under  C.  S.  §§  9079  and  9013,  lapse  of 
time  in  filing  a  transcript  on  appeal  in  a  crim- 
inal case  is  not  jarisdictional,  and  it  rests  in 
the  discretion  of  the  court  to  dismiss  the  ap 
peal  or  enlarge  the  time  for  filing  the  tran- 
script 

2.  Criminal  law  «=>II06(3)— When  transcript 
la  not  filed  In  prescribed  time  and  there  Is 
no  extension  tal(en  or  explanation  of  delay, 
the  appeal  should  be  dismissed. 

When  the  transcript  is  not  filed  in  the  time 
prescribed  by  C.  S.  §  9077,  no  extension  has 
been  obtained,  and  no  explanation  is  made  of 
the  delay,  the  appeal  should  be  dismissed. 


Appeal  from  District  Court,  Cassia  County ; 
Wm.  A.  Babcocl^  Judge. 

Henry  Halverson  was  convicted  of  murder, 
and  he  appeals.  On  motion  to  dismiss  appeal. 
Motion  granted. 

S.  T.  Lowe,  of  Burley,  for  appellant. 
Boy  L.  Black,  Atty.  Oen.,  and  James  L. 
Boone,  Asst.  Atty.  Gen.,  for  the  State.  • 

McCarthy,  J.  [1,2]  Respondent  has 
moved  to  dismiss  the  appeal  on  the  ground 
that  no  reporter's  transcript,  clerk's  tran- 
script, bill  of  exceptions,  or  other  record  of 
the  trial  of  the  action  has  been  served  on  re- 
spondent or  filed  In  this  court  within  the 
time  prescribed  by  law.  On  an  appeal  of  a 
criminal  case  the  transcript  must  be  filed 
within  40  days  from  the  taking  of  the  ap- 
peal, unless  further  time  is  given  by  the  dis- 
trict court  or  by  a  member  of  the  Supreme 
Court.  C.  S.  I  9077.  If  the  transcript  Is 
not  filed  within  said  time,  the  court  may  dis- 
miss the  appeal,  unless  for  good  cause  It  &a.- 
larges  the  time  for  that  purpose.  C.  S.  | 
9079. 

"Lapse  of  time  in  filing  a  transcript  on  ap- 
peal in  a  criminal  case  is  not  jurisdictional,  and 
it  rests  in  the  discretion  of  the  court  to  dis- 
miss the  appeal  or  enlarge  the  time  for  filing 
tbe  transcript."  State  v.  Ricks  et  aL,  34  Idaho, 
122,  201  Pac.  827. 

The  judgment  was  entered  April  8,  1919. 
The  appeal  was  taken  October  7,  1919.  De- 
cember 5,  1919,  appellant's  attorney  applied 
to  this  court  for  an  order  granting  an  exten- 
sion of  60  days  to  file  and  serve  the  tran- 
script The  records  of  this  court  do  not  show 
that  any  action  was  taken  on  this  applica- 
tion by  the  court  or  a  Justice  thereof.  No 
subsequent  application  was  made.  On  April 
10,  1922,  respondent  served,  and  on  April  11 
filed,  In  this  court,  the  motion  to  dismiss, 
which  was  set  for  hearing  and  appellant's 
counsel  notified.  .No  showing  has  been  made 
by  appellant  explaining  the  delay  in  filing  the 
transcript  or  failure  to  obtain  an  extension 
of  time.  Appellant's  counsel  did  not  appear 
on  the  hearing  of  the  motion  to  dismiss.  It 
would  seem  that  the  appeal  has  been  aban- 
doned. In  any  event,  more  than  20  times 
the  length  of  time  prescribed  by  the  statute 
has  elapsed,  the  transcript  has  not  been  serv- 
ed or  filed,  and  no  explanation  is  made  of  the 
delay.  We  conclude  that,  under  these  cir- 
cumstances, the  discretion  vested  in  us  by 
section  9079  should  be  exercised  by  dismiss- 
ing the  appeal. 

The  motion  to  dismiss  Is  granted. 


RICE,  O. 
concur. 


J.,  and  DUNN  and  LEE,  JJ., 
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V.  ZUPAN.     (No.  3572.) 

(Supreme   Court  of   Idaho.     May  16,   1022.) 

1.  Salea  «s>3S4(2)— Where  anawer  denies  that 
plalntMs  sold  and  delivared  goods,  "sold"  in- 
cludes delivery,  and  the  denial,  although  In  the 
oonjun&tlve,  raises  aa  lune  aa  to  both  sale 
and  delivery. 

Where  a  complaint  is  to  recover  the  value 
of  goods,  wares  and  merchandise  alleged  to 
have  been  sold  and  delivered,  and  the  answer 
denies  that  plaintiffs  "sold  and  delivered"  such 
goods,  wares,  and  merchandise,  the  use  of  the 
word  "sold"  indudes  a  delivery,  and  a  denial, 
although  is  the  conjunctiTe,  raises  an  issue  both 
as  to  sale  and  delivery. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Sold.] 

2.  Pleading  «=»76— Matter  eontroverting  com- 
plaint Is  a  traverse^  while  that  Introducing  a 
aew  eiement  by  oonfeaslon  or  avoidanoe  la 
new  matter,  to  be  affirmatively  pleaded. 

The  test  of  whether  defensive  matter  la 
new  is  to  be  determined  by  the  effect  it  has 
upon  the  Issues  presented  by  the  complaint;  If 
it  controverts  the  cause  of  action,  and  tenders 
no  new  issue,  it  is  a  traverse;  if  it  Introduces 
a  new  element  by  way  of  confession  and  avoid- 
ance, it  is  new  matter,  and  should  be  affirma- 
tively pleaded. 

3.  Appeal  and  error  ^=3971  (3)— Greater  lati- 
tude should  he  allowed  in  oross-examlning 
parties,  and  a  reviewing  oourt  will  reverse 
only  where  abuse  of  discretion  is  shown. 

Greater  latitude  should  be  allowed  in  the 
cross-examination  of  witnesses  who  are  par- 
ties to  the  action  than  of  others,  and  a  review- 
ing court  will  not  reverse  a  judgment  for  al- 
lowing such  a  cross-examination,  nnlesa-  an 
abuse  of  discretion  is  shown. 

4.  New  trial  «:»97— The  "accident"  or  "snr- 
prise^  which  Is  a  ground  for  new  trial  Is  that 
against  wMch  ordinary  prudence  could  not 
have  guarded. 

Accident  or  surprise,  mentioned  in  the  stat- 
ute as  grounds  for  a  new  trial,  is  that  which 
ordinary  prudence  could  not  have  guarded 
against,  and,  if  appellants  misapprehended  the 
issues  raised  by  the  pleadings,  and  were  for 
that  reason  not  prepared  to  proceed  with  the 
trial,  they  should  asli  for  a  continuance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accident 
—Accidental;   Surprise.] 

6.  New  trial  <s=997— Parties  cannot  experiment 
with  the  result  of  suits,  and  after  adverse 
verdict  tiave  the  same  set  aside  because  mis- 
led by  pleadings. 
Parties  cannot  experiment  with  the  result 
of  suits,  and  after  an  adverse  verdict  aslj  to 
have  the  same  set  aside  upon  the  ground  that 
they  were  misled  by  the  pleadings,  when  such 
pleadings  properly  presented  the  issues  to  be 
be  tried. 

Appeal  from  District  CSonrt,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Jndge. 


Action  by  John  M.  Chippies  and  another, 
copartners,  doing  business  under  the  firm 
name  of  Cupples  &  Mitchell,  against  Mike 
Zupan,  to  recover  the  value  of  goods,  wares, 
and  merchandise  sold  and  delivered.  Judg- 
ment for  defendant,  and  plaintiffs  appeal 
from  the  Judgment  and  from  an  order  deny- 
ing a  new  trial.    Afiirmed. 

J.  A.  Elston  and  M.  H.  Eustace,  both  of 
Caldwell,  for  appellants. 

J.  P.  Pope  and  B.  J.  Dockery,  both  of 
Boise,  for  respondent. 

LEE,  J.  This  was  an  action  to  recover 
the  value  of  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  delivered  by 
appellants  to  respondent  at  his  special  In- 
stance and  request.  The  answer  denies  that 
appellants  "sold  and  delivered"  said  goods, 
wares,  and  merchandise  to  him.  The  cause 
was  tried  by  the  court  with  a  Jury,  and  a 
verdict  was  returned  for  respondent  Ap- 
pellants moved  for  a  new  trial,  which  was 
denied,  and  this  appeal  is  from  the  Judg' 
ment,  and  from  the  order  denying  a  new- 
trial.  In  their  brief  appellants  assign  51  er- 
rors of  law,  and  also  state  27  separate  prop- 
ositions of  law,  with  authorities  relied  on  In 
support  of  the  same,  conformable  to  rule  42 
of  this  court,  as  grounds  for  a  reversal.  It 
appears  from  the  pleadings  that  they  pre- 
sent a  single  Issue  of  fact,  and  It  does  not 
seem  probable  that  the  trial  of  an  action  of 
this  character  should  give  rise  to  this  num- 
ber of  errors  or  propositions  of  law  of  auBB- 
clMit  importance  to  require  that  each  be  sev- 
erally considered.  If  such  were  the  case, 
the  work  of  reviewing  courts  would  be  In- 
terminable. Therefore,  without  attempting 
to  consider  or  discuss  each  assignment  or 
proposition  of  law  separately,  we  will  give 
attention  to  such  as  appear  to  be  material. 

Bespondent  was  a  subcontractor  under  one 
WiUlam  Long,  who  had  a  contract  with  the 
government  for  work  on  a  drainage  canal. 
Immediately  prior  to  this  time  appellants 
had  furnished  respondent  with  the  necessary 
camp  supplies  to  enable  him  to  carry  on  his 
work  while  he  was  a  subcontractor  under 
one  Comerford,  who  had  a  contract  for  do- 
ing similar  work  upon  this  canaL  These 
supplies  had  been  delivered  to  respondent  by 
appellants,  and  charged  to  Comerford.  It 
was  agreed  that  appellants  should  be  noti- 
fied before  respondent's  work  as  a  subcon- 
tractor under  Long  began,  so  that  they  might 
discontinue  charging  merchandise  to  Com- 
erford and  make  the  necessary  change  in 
their  charge  account,  but  as  to  what  this 
change  should  be  is  In  controversy.  Appel- 
lants claim  that  under  the  new  arrangement 
they  were  to  charge  these  supplies  direct  to 
respondent,  with  the  understanding  that  the 
principal   contractor.    Long,    or   hi«   agent. 
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Greaham,  ahonld  guarantee  payment  for  the 
game  put  of  the  payments  tbe  government 
was  to  make  to  Long. 

[1]  Appellants  contend  that  r«epondent'a 
answer,  being  In  the  form  of  a  'denial  only. 
Is  not  sufDcient  to  admit  of  the  evidence  that 
was  offered  and  received  on  bis  behalf, 
which  tended  to  show  that,  while  the  mer- 
chandise in  question  was  delivered  to  him, 
it  was  in  fact  sold  to  the  principal  contrac- 
tor. Long,  or  his  agent,  Gresham,  and  that 
this  testimony  could  only  have  been  admit- 
ted under  an  answer  affirmatively  alleging 
that  the  sale  was  to  the  principal  contractor. 

In  Feldman  v.  Shea,  6  Idaho,  717,  59  Pac. 
637,  it  is  said  that  "sold."  as  here  used,  in- 
dodes  delivery,  and  that  a  denial,  even 
though  It  be  in  the  conjunctive,  raises  an  is- 
sue as  to  both  the  sale  and  delivery  of  the 
goods,  citing  in  support  thereof  Le  Mesnager 
T.  HamUton,  101  Cal.  532,  86  Paa  1054,  40 
Am.  St  Rep.  SL  The  issue  presented  by  the 
pleadings  being  as  to  the  sale  of  this  mer- 
chandise to  respondent,  testimony  tending 
to  show  that  the  sale  of  such  merdiandise 
was  not  to  him,  but  to  Long,  the  principal 
contractor,  was  relevant  and  competent  un- 
der this  answer,  as  it  supported  his  conten- 
tion that  the  goods  were  not  sold  to  him. 

[21  The  rule  Is  well  stated  In  Lindsay  t. 
Wyatt,  1  Idahoi  738,  wherein  it  Is  said  that 
the  test  of  whether  matter  is  new  is  to  be 
determined  by  the  effect  it  has  upon  the  Is- 
sue presented  by  the  complaint.  If  It  con- 
troverts the  cause  of  action,  and  tenders  no 
new  Issue,  it  is  a  traverse.  If,  on  the  other 
hand.  It  Introduces  a  new  element  by  way  of 
confession  and  avoidance,  it  Is  new  matter, 
and  must  be  pleaded  affirmatively. 

[3]  Appellants  contend  that  there  was  er- 
ror in  allowing  respondent  too  wide  a  scope 
In  the  way  of  cross-examination,  particular- 
ly in  allowing  appellants  to  be  cross-exam- 
toed  with  regard  to  the  agreement  between 
thonselves,  respondent,  and  the  contractor, 
Comerford,  which  immediately  preceded  this 
one.  It  appears  that  both  of  the  parties  un- 
derstood that  respondait  had  entered  toto 
a  new  contract  for  work  under  Long  or 
Gresham,  and  that  supplies  furnished  him 
should  no  longer  be  charged  to  Comerford 
after  the  1st  of  June.  The  several  trans- 
actions t>etween  the  parties  and  the  other 
contractors  were  more  or  less  related.  At 
least  one  article,  the  "rooter  plow,"  which 
was  delivered  to  respondent  while  he  was 
working  under  his  contract  with  Comerford, 
was  by  appellants  later  added  to  the  account 
sued  on  in  this  action,  Comerford  having  re- 
fused to  pay  for  the  same.  Under  these  cir- 
cumstances, we  think  there  was  no  abuse  of 
discretion  in  allowing  respondent  to  go  Into 
this  transaction  between  the  subcontractor 
and  his  principals  to  the  extent  that  was 
done,  and  the  transactions  were  so  Interre- 
lated that  doing  so  could  mot  have  been  en- 


tirely avoided.  Greater  latitude  should  be 
allowed  in  the  cross-examination  of  witness- 
es who  are  parties  to  the  action  than  in  the 
examination  of  other  witnesses,  and  a  re- 
viewing court  will  not  reverse  a  judgment 
for  allowing  too  great  a  latitude  on  cross- 
examination  of  the  parties  to  the  action  un- 
less an  abuse  of  discretion  is  shown.  Just 
V.  Idaho  Canal  Co.,  16  Idaho,  639,  102  Pac. 
381,  133  Am.  St  Bep.  140;  Anderson  v.  Salt 
Lake,  etc.,  By.  Co.,  85  Utah,  509,  101  Pac 
579;   40  Cyc.  2606. 

[4,  t]  We  do  not  think  there  is  merit  In 
appellants'  contention  that  they  were  taken 
by  surprise  by  the  admission  of  testimony 
tending  to  show  that  Long  and  Gresham 
owed  the  account  for  which  respondent  was 
being  sued.  Bespondent  having  denied  that 
he  purchased  these  goods,  it  was  competent 
for  him  under  the  pleadings  to  show  that 
some  one  else  had  purchased  them,  because 
this  directly  supported  his  defense  that  he 
had  not  done  so;  and  appellants  cannot 
predicate  error  upon  the  ground  of  surprise 
in  the  introduction  of  any  proof  which  tends 
to  support  an  issue  properly  raised  by  the 
pleadings.  Accident  or  surprise,  mentioned 
In  the  statute  as  ground  for  a  new  trial,  Is 
that  which  ordinary  prudence  could  not 
have  guarded  against,  and,  if  appellants  mis- 
apprehended the  Issues  raised  by  the  an- 
swer, and  were  therefore  not  prepared  to 
proceed  with  the  trial,  they  should  have  ask- 
ed for  a  continuance.  Parties  cannot  ex- 
periment with  the  result  of  suits  in  this 
manner,  and,  when  they  have  an  adverse  ver- 
dict, ask  to  have  it  set  aside  upon  the 
ground  of  being  misled  by  the  pleadings, 
when  in  fact  such  pleadtogs  properly  pre- 
sented the  issue  trleid. 

Appellants  complain  of  the  court's  Instme- 
tlon  wherein  the  Jury  were  instructed: 

"If  yon  find  from  the  evidence,  gentlemen  of 
the  jury,  that  plaintifTB  delivered  to  Mike  Zu- 
pan  certain  goodR  with  an  understSTidinK  or 
agreement  that  Wiiliam  Long  or  W.  R.  Gresh- 
am, his  attorney  in  fact,  would  pay  tor  sncb 
goods,  etc.," 

— ^for  the  reason  that  It  Is  claimed  that  there 
was  no  evidence  whatever  tending  to  show 
that  Gresham  was  the  attorney  in  fact  of 
Long.  But,  even  conceding  that  he  was  not, 
the  designatlott  of  Gresham  as  an  attorney 
in  fact  when  the  evidence  admitted  tended 
to  show  that  he  was  the  managing  agent 
for  Long  would  be  a  mere  inaccuracy,  whidi 
would  not  be  reversible  error. 

It  is  further  claimed  that  there  was  error 
in  the  court's  instruction  to  the  effect  that 
the  receipt  of  goods  on  the  part  of  respond- 
ent would  not  of  itself  render  him  liable  for 
the  payment  thereof,  but  that  the  Jury  must 
determine  from  all  the  facts  and  drcnm- 
stances  whether  defendant  agreed  either  ex- 
pressly or  impliedly  to  pay  for  them,  and 
that,  unless  they  so  found  by  a  preponder- 
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ance  of  the  evidence,  the  verdict  should  be 
for  the  defendant  There  Is  no  error  In  this 
Instruction,  under  the  facts  and  circum- 
stances here  shown,  and  Its  form  Is  not  such 
as  to  invade  the  province  of  the  Jury. 

Upon  the  record  it  appears  that  the  cause 
was  fairly  submitted  to  the  jury,  that  there 
was  substantial  evidence  to  support  the  ver- 
dict, and  that  no  errors  were  committed  by 
the  trial  court  sufficlratly  prejudicial  to  war- 
rant a  reversal.  The  judgment  should  be 
affirmed,  and  it  is  bo  ordered,  with  costs  to 
respondent. 

RICE,  C.  J.,  and  McOABTHY  and  DUNN, 
JJ.,  concur. 


(28  N.  M.  124) 

BEZEMEK  V.  BALDUINI.    (No.  2S27.) 

(Supreme   Court  of  New  Mexico.    Mardi  20, 
1922.    Bebearing  Denied  Jane  10,  1922.) 

(ByUaiut  ip  the  Court.) 

1.  Trial  «s>383— Plaintiff's  motion  for  Judg- 
ment at  close  of  defendant's  testimony,  call- 
ing for  declaration  of  law.  Is  in  nature  of 
demurrer  to  evidence. 

A  motion  for  judgment  by  the  plaintiff  at 
the  close  of  defendant's  testimony  in  a  case 
tried  by  the  court,  which,  as  in  this  case,  calls 
for  a  declaration  of  law  from  the  court,  is  in 
the  nature  of  a  demurrer  to  the  evidence. 

2.  Trial  «=»4I  7— Submitting  requested  findings 
held  a  waiver  of  objection  that  court  could 
not  pass  on  weight  of  evidence  nor  malte  find- 
ings. 

The  submission  to  the  trial  conrt  of  re- 
quested findings  of  fact  on  the  evidence  adduc- 
ed is  a  waiver  under  the  circumstances  of  this 
case  of  the  objection  that  the  court  could  only 
pass  upon  the  legal  sufficiency  of  appellant's 
evidence,  and  could  not  pass  upon  the  weight  of  I 
the  evidence,  nor  malie  findings  of  fact.  i 

3.  Appeal  and  error  «=3 1 69— Matters  net  ju-| 
risdiotionai  not  raised  or  passed  on  below  are ; 
not  reviewable.  I 

Questions,  points,  issues,  and  matters  not  | 
jurisdictional,  not  raised,  presented,  or  passed 
upon  below,  are  not  reviewable  on  appeal. 

4.  Evidonoe  «s9l23(3),  317(2)— Evidenoe  of 
statements  by  defendant's  agent  made  after 
termination  of  agency  held  property  excluded 
as  hearsay,  and  not  res  gestts. 

The  testimony  of  a  witness  that  defendant's 
agent  had  made  certain  statements  subsequent 
to  the  transaction,  and  after  the  agency  had 
terminated,  was  properly  excluded  on  the 
grounds  that  It  was  both  hearsay  testimony  and 
not  a  part  of  the  res  gestte. 

5.  Trial  <s=>56— Sustaining  objection  to  ques- 
tion calling  for  oomuiative  evidence  Is  not 
error. 

The  objection  to  a  question  to  the  defend- 
ant who  had  signed  a  contract  of  sale  as  to 
whether  or  not  she  knew  what  the  contract  i 


contained  prior  to  Its  being  read  to  her  Is  prop- 
erly sustained  when  the  witness  had  previously 
testified  to  the  fact  sought  to  be  elicited  by  the 
question,  and  the  evidence,  if  received,  would 
have  been  merely  cumulative. 

6.  Trial  9=9397(1)— Refusing  findings  diamet- 
rically opposed  to  proper  findings  supporting 
Judgment  Is  proper. 
Requested  findings  diametrically  opposed  to 

those  which  support  the  judgment  are  properly 

refused. 

Appeal  from  District  Court,  BemallUo 
County;  Hlckey,  Judge. 

Action  by  James  Bezemek  against  Julia 

Catelani  de  Baldulni.     Judgment  for   the 

plalntifr,  and  the  defendant  appeals.  Af- 
firmed. 

Simms  &  Botts,  of  Albuquerque,  and  Cat- 
ron &  Catron,  of  Santa  F6,  for  appellant, 

A.  B.  McMlllen  and  lAwrence  F.  Lee, 
both  of  Albuquerque,  for  appellee. 

BAYNOI/DS,  0.  J.  This  case  was  brought 
for  the  specific  performance  of  a  certain 
contract  to  sell  real  estate.  The  plalntiflt  re- 
lied upon  a  written  contract  signed  by  the 
defendant  and  her  agent.  The  defendant 
pleaded  fraud  in  the  procurement  of  said 
contract  Upon  trial  of  the  issue  plaintiff  of- 
fered in  evidence  the  written  contract  and 
rested.  Defendant  then  placed  various  wit- 
nesses upon  the  stand  to  prove  the  allega- 
tions in  her  answer.  At  the  close  of  the  de- 
fendant's evidence  the  plaintiff  moved  the 
court  for  Judgment,  which  motion  was  sus- 
tained, and  judgmeAt  entered  for  the  plain- 
tiff, from  which  the  defendant  appeals  to  this 
court 

[1]  Appellant  assigns  many  errors  in  re- 
gard to  tiie  exclusion  of  certain  evidence  and 
the  refusal  of  the  court  to  make  findings  of 
fact  but  relies  principally  as  a  ground  for 
reversal  upon  the  action  of  the  trial  court  In 
granting  platntifTs  motion  for  Judgment  at 
the  close  of  the  defendant's  case.  The  mo- 
tion was  as  follows: 

"Mr.  McMillen:  Not  waiving  the  right  to 
proceed  further  if  the  court  should  rule  against 
the  plaintiff,  plaintiff  at  the  close  of  defendant's 
evidence  moyes  the  court  for  judgment  in  favor 
of  the  plaintiff  for  the  reason  that  the  defend- 
ant has  shown  no  evidence  sufficient  to  break 
the  written  contract  or  to  account  for  or  give 
an  excuse  for  breaking  a  contract  which  she 
had  signed." 

Appellant  contends  that  sudi  a  motion 
was  in  the  nature  of  a  demurrer  to  the  evi- 
dence, the  reservation  therein  limiting  the 
court  at  that  time  to  pass  upon  the  ques- 
tion only  as  to  whether  or  not  the  defend- 
ant had  made  a  prima  fade  case.  In  sup- 
port of  his  contention  he  cites  the  case  of 
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Unton  Bank  t.  MandeTiUe,  25  N.  M.  887,  183 
Pac.394, 

In  our  former  opinion  in  thU  case  we 
held  that  the  above  motion  was  by  its  terms 
a  motion  for  judgment,  and  called  for  the 
judgmmt  of  the  court  upon  the  case  at  that 
stage  of  the  proceedings;  that  the  reserva- 
tion in  the  motion  did  not  change  the  nature 
of  the  motion  for  judgment,  nor  limit  its 
scope.  Since  banding  down  the  original  opin- 
ion our  attention  has  been  called  In  the  mo- 
tion for  rehearing  to  the  above  case.  Union 
Bank  t.  Mandevllle,  26  N.  M.  387,  183  Pac. 
394,  In  which  It  Is  expressly  held  that  a  mo- 
tion for  judgment,  although  in  terms  a  mo- 
tion for  judgment,  when  it  calls  for  a  dec- 
laration of  law  from  the  court  la  a  demur- 
rer to  the  evidence.  Appellant  urges  that 
the  same  rule  applies  in  this  case;  that  the 
execution  of  the  contract  in  question  was  ad- 
mitted; that  the  defendant  pleaded  confes- 
sion and  avoidance,  as  to  which  the  burden 
of  proof  was  upon  her ;  that  at  the  close 
of  her  testimony  a  motion  for  judgment  such 
as  was  made  here  was  no  more  than  a  de- 
murrer to  the  evidence,  and  the  trial  court 
could  not  weigh  the  evidence  adduced  or  find 
the  facts.  Under  the  Mandevllle  Case,  su- 
pra, we  think  th^  position  of  the  appellant 
is  well  takoi,  and  that  such  motion  as  was 
here  made,  althougtat  by  its  terms  one  for 
judgment,  was  in  eflTect  no  more  than  a  de- 
murrer to  the  evidence,  asking  a  ruling  from 
the  court  In  a  matter  of  law  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  defend- 
ant's plea  or  defense  In  confession  and  avoid- 
ance. 

[2, 3]  Appellant,  however,  cannot  avail  her- 
self in  this  court  of  the  erroneous  action  of 
the  trial  Judge.  She  not  only  failed  to  raise 
the  iwlnt  below,  and  object  to  the  action  of 
the  trial  judge,  but  by  her  request  for  find- 
ings of  fact  In  her  favor  on  the  evidence  ad- 
duced, waived  any  right  to  take  advantage 
of  sndi  erroneous  action.  At  no  time  was  the 
point  raised  below  that  the  trial  court  could 
not  weigh  the  evidence  and  find  the  facts. 
The  trial  court  refused  the  findings  of  the 
appellant  and  made  those  requested  by  the 
appellee,  ^o  opportunity  was  given  the 
trial  court  to  pass  upon  the  question  as  to 
the  effect  of  the  motion  for  judgment  which 
wc  are  now-  considering,  and  the  appellant 
raises  the  proposition  for  the  first  time  In 
this  court.  It  has  been  often  decided  that 
questions,  i)oints.  Issues,  and  matters  which 
are  not  Jurisdictional,  not  raised,  presented, 
or  passed  upon  below,  are  not  reviewable  on 
appeal.  Palmer  v.  Farmington,  25  N.  M. 
145.  159,  179  Pac.  227;  Prlchard  v.  Fulmer, 
25  N.  M.  452,  455,  184  Piac.  629 ;  Sandoval  v. 
Unknown  Heirs,  25  N.  M.  536,  639,  185  Pac. 
.282;  Kelley  v.  La  Cueva  Ranch  C5o.,  26  N. 
M.  ©74,  678,  187  Pac.  547;  Alvarftdo,  M.  & 
M.  Co.  v.  Wamock,  25!  N.  M.  694,  701,  187 
Pac.  542;  Murphy  v.  HaU,  26  N.  M.  270,  274, 
191  Pac.  438:    Mings  V.  Herring,  26  N.  M. 


.  BALCUnn 

P.) 

426,  429,  193  Pac.  497;   State  r.  Unddc^,  26 

N.  M.  526,  532,  194  Pac.  877. 

[4]  Appellant  assigns  as  error  the  sustain- 
ing of  an  objection  to  a  questi<m  asked -of 
the  witness  LAiigl  Vlvlanl  as  follows: 

"Q.  Now,  what  did  you  say  to  Joe  Vaio,  if 
anything,  when  he  came  in? 

"Mr.  McMillen:  I  object  to  that  as  incom- 
petent and  immaterial. 

"Mr.  Simms:  By  this  conversation  we  pro- 
pose to  show  that  Joe  Yaio,  a  few  days  after 
having  consummated  this  sale,  admitted  in  the 
presence  of  this  man  that  Mrs.  Baldoini  thought 
she  was  selling  the  chicken  ranch,  but  he  put 
all  the  Yiviani  ranch  in,  and  that  the  paper 
covered  it  all,  while  she  thought  she  was  sell- 
ing the  chicken  ranch  only< 

"Mr.  McMillen:  I  object  further  on  the 
ground  it  is  an  attempt  to  vary  the  terms  of  a 
written  contract  already  signed,  and  for  the 
further  reason  that  any  admission  of  Vaio's  in 
regard  to  the  contract  is  incompetent  evidence 
against  the  plaintiff.  And  I  make  the  further 
objection  that  it  is  an  attempt  to  introduiN 
hearsay  evidence  for  the  purpose  of  proving 
fraud,  and  not  to  contradict  a  witness. 

"The  Court:    Objection  sustained." 

We  believe  the  ruling  of  the  court  was 
proper  for  the  reason,  as  stated  by  counsel 
for  appellee  in  his  objection,  that*  it  was 
hearsay,  and  for  the  further  reason,  as 
shown  by  the  statement  of  counsel  for  the 
appellant,  that  the  agency  was  shown  to  be 
terminated,  and  that  the  statements  sp  made 
were  not  a  part  of  the  res  gestae.  Jones  on 
Evidence,  §  255;  1  EJncy.  of  Ev.  640. 

[S]  Appellant  further  assigns  as  error  the 
action  of  the  court  In  sustaining  an  objection 
to  a  question  to  the.  defendant  as  to  whether 
or  not  she  knew  what  the  contract  contained 
prior  to  its  being  read  to  her.  We  do  not 
consider  his  assignment  well  taken.  The  er- 
ror, if  any,  was  harmless,  and  the  evidence 
would  have  been  only  cumulative,  as  the 
witness  bad  previoudy  testified  on  cross- 
examination  that  she  had  had  the  contract 
read  to  her  a  day  after  signing  it,  and  that 
the  contract  she  thought  she  was  signing 
was  for  the  sale  of  the  chicken  ranch  only. 
The  court  had  before  It  from  other  evidence 
in  the  case  the  fact  that  she  did  not  know 
what  the  contract  contained  wbm  she  signed 
it 

[6]  As  to  the  assignments  of  error  in  the 
court's  refusing  to  make  the  findings  request- 
ed by  the  defendant,  it  is  sufficient  to  say 
that  they  were  diametrically  opposed  'to  the 
findings  which  the  court  had  made  for  the 
plaintiff  in  support  of  his  Judgment,  and,  if 
the  latter  findings  for  the  plaintiff  were  cor- 
rect, it  was  not  error  to  refuse  those  request- 
ed by  the  defendant. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  Is  affirmed;  and  it 
Is  so  (^rdered. 

'    PARKER,  J.,  concurs. 

DAVIS,  Jn  did  not  participate. 
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.    BARNARD  V.  MOORE  at  aL    (No.  10059.) 

(Supreme  Conrt  of  Colorado.     May  1,  1922. 
Rehearing  Denied  Jane  5,  1922.) 

1.  Wlilt  «s>692,  693(1)— LIfo  tenait  keM  em- 
powered to  sell  feo. 

Under  a  will  deTising  a  life  estate  to  tea- 
tatcr'a  widow  with  the  power  "to  sell  aaid 
place,"  in  which  case  the  proceeds  should  be 
"freed  from  her  life  estate"  and  equallr  dl- 
Tided  among  his  children,  to  whom  the  remain- 
der was  devised  in  fee,  the  widow  could  sell 
tho  fee. 

2.  Powers  (S=336(l).-aultoialin  deed  of  life 
teoant  with  power  to  tell  fee  of  all  her  Inter- 
eet  held  to  convey  life  eetate  only. 

Since  a  power  to  convey  creates  in  the 
donee  no  right,  title^  or  interest  in  the  prem- 
ises  to  be  conveyed,  a  deed  from  a  life  tenant 
in  the  ordinary  quitclaim  form,  purporting  tt> 
convey  not  the  land,  but  all  her  right,  title,  and 
Interest  therein,  conveys  only  her  life  estate, 
in  the  absence  of  anything  in  the  deed  indi- 
cating that  she  intended  to  exercise  a  power  to 
sell  the  fee. 

8.  Powers  4=933(2)— Refereneo  In  deed  power 
to  sell  Is  uaal^  anfflolent  to  Indloate  intent 
to  aae  It. 

▲  reference  in  a  deed  to  grantor's  power  to 
sen  under  a  will  is  usually  a  suffident  indica- 
tion of  intent  to  nse  anch  power. 

4.  Powers  4=933(2)— Oultolain  deed,  oontaJn- 
Ing  no  referenoe  to  power  to  sell,  not  regard- 
ed as  exercise  thereof. 

A  quitclaim  deed,  containing  no  reference 
to  grantor's  power  to  sell  under  a  will,  will 
not  be  regarded  as  an  exercise  of  each  power. 

5.  Powers  4=>33(2)  —  Reference  In  deed  to 
power  to  sell  fee  held  Insufflclent  to  Indicate 
Intent  to  exerolse  It. 

▲  quitclaim  deed,  reciting  grantor's  in- 
tention to  sen  and  convey  aU  her  right,  titles 
•ad  interest  in  the  described  premises  by  vir- 
tue of  the  will  of  her  deceased  husband,  and 
more  particularly  "the  eighth  paragraph  there- 
of," which  gave  her  the  power  to  sell  the  fee, 
conveyed  only  the  life  estate  grsnted  her  by 
such  will;  the  reference  to  such  power  being 
insufficient  to  indicate  as  intent  to  exercise  it. 

6.  WilU  «s9608(3)— ^Rale  In  Shelley's  Case" 
Inapplicable  to  devise  of  remainder  after  life 
eetate  to  ohildrea  aad  belra  of  ehlldroa  dy- 
lag  before  life  teaaat. 

Under  a  will  devising  a  life  estate  to  testa - 
tor'a  widow  with  remainder  to  his  children  and 
the  sliare  of  any  child  dying  before  the  widow 
to  such  child's  heirs,  the  daughter  of  a  son 
who  died  before  the  widow,  on  whose  life  es- 
tate, and  not  the  estate  of  her  father,  her  in- 
'  terest  was  limited,  took  a  remainder  in  fee 
nnder  the  will,  and  not  by  inheritance,  the  rule 
in  Sheney'e  Case  that  one  to  whom  a  freehold 
estate  is  limited  with  remainder  to  his  heirs 
takes  a  tee  simple,  being  inapplicable,  where 
the  word  "heirs"  is  used,  not  aa  a  word  of  lim- 
itation, but  aa  a  descriptio  persons  to  whom 


the  interest  should  paaa  oa  fulfillment  of  the 
condition  which  defeats  the  previous  estate. 

[Bid.  Note.— For  other  definitiona.  see  Words 
and  Phrases,  First  and  Second  Seriea,  Rule  in 
SheUey's  Case.] 

7.  Wills  «=>625— Intereet  of  heir  of  ramalader- 
maa  dying  before  death  of  life  tenant  Is  valid 
as  an  exeoutory  devise  "shifting  future  In- 
terest" 

Under  a  wiU  devising  a  life  estate  to  tea- 
tator's  widow  with  remainder  to  his  chQdren 
and  the  share  of  any  child  dying  before  the 
widow's  death  to  the  heirs  of  such  child,  the  in- 
terest of  the  daughter  of  a  son  dying  before  tho 
expiration  of  the  life  estate  is  a  "shifting  fu- 
ture interest"  which  defeata  prematurely  the 
preceding  intereat  expressly  created,  and  is 
valid  aa  aa  executory  devise  when  created  by 
will,  being  a  new  estate  created  by  fulfillment  of 
the  condition  which  defeata  the  previous  ea- 
tate. 

8.  Remainder*  ^=»5— Life  tenant's  oonveyanoe 
of  Intereet  to  remaindermen  held  not  to  oat 
ofT  interest  of  daughter  of  remalndermaa  dy- 
lag  before  life  tenant's  death. 

Under  a  wiU  devising  a  life  estate  to  tes- 
tator's widow  with  remainder  to  his  children 
and  the  share  of  any  child  dying  before  the 
widow's  death  to  the  heirs  of  such  child,  a 
daughter  of  a  son,  who  died  before  the  widow, 
acquired  a  vested  interest,  which  was  not  cut 
off  under  the  doctrine  of  acceleration  by  the 
widow's  quitclaim  deed  of  her  interest  to  the 
remaindermen  and  the  deceased  remainderman's 
conveyance  of  his  share  to  a  brother;  his 
daughter  taking  under  the  wiU  and  not  by  de- 
Bcent 

9.  Wills  «=>20— laterest  of  tfaaghter  of  remala- 
dermaa  dying  before  life  tenant  held  not  void 
as  remainder  limited  oa  feo. 

Under  a  will  devising  a  life  estate  to  testa- 
tor's widow,  with  remtunder  to  his  children 
and  the  share  of  any  child  dying  before  the 
widow  to  the  heirs  of  such  child,  the  interest 
of  a  daughter  of  a  son  who  died  before  the  wid- 
ow waa  not  void  aa  a  remainder  limited  on  a 
fee;  her  interest  being  a  new  estate  created 
by  the  death  of  her  father  before  the  expiration 
of  the  life  estate. 

10.  Wills  4=320— No  repugnancy  between  In- 
terest devised  to  deceased  remalndermaa's 
heir  and  remalniler  In  fee  devised  to  dece- 
dent. 

There  is  no  repugnancy  between  an  Inter- 
est devised  to  the  heir  of  a  remainderman  dying 
before  the  expiration  of  a  life  estate  and  the 
remainder  in  fee  devised  to  her  father,  nor 
any  objection  thereto  since  the  statute  of  uses. 

1 1.  Powers  4=325— Life  tenant's  power  to  oon- 
vey  feo  does  not  give  It  to  her. 

A  power  in  a  life  tenant  to  convey  a  fee 
does  not  give  her  the  fee. 

12.  Pleading  4s922S( I )v— Plaintiff  oould  amend 
complaint  without  leave  after  demurrer  sas- 
talnod. 

Under  Code,  H  79,  81,  plaintifE  had  a  right 
to  amend  her  complaint  without  leave  after 
demurrer  thereto  was  sustained. 
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13.  Apptai  ud  cmr  «s9l04l(2)— Error  la  re- 
fual  to  pornilt  amenABeat  altoglno  notter* 
provable  under  exletlng  pleadings  not  projn- 
dldaL 
Erroneoas  refusal  to  allow  amendment  of 
complaint    after    demurrer    thereto    was    sus- 
tained  was  harmless,  where  proof  of  matter 
sought   to  be  alleged  in   the  amendment  was 
adn^saible  under  the  pleadings. 

Error  to  District  Court.  Montroae  Coonty; 
nomas  J.  Black,  Judge. 

Action  by  Mabel  Moore  Barnard  against 
James  A.  Moore  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  enot.  Re- 
versed and  remanded. 

Catlin  ft  Blake,  of  Montroee,  for  plaintUt 
in  error. 

Adair  J.  Eotchlclss  and  Millard  Falrlamb, 
both  of  Delta,  for  defendants  In  error. 

DENISON,  J.  Moore,  by  the  els^tb  clause 
of  his  will,  devised  land  to  his  wife,  for  life, 
remainder  to  bis  five  sons  and  daughter  "in 
fee  simple,"  with  a  condition  that  if  any  eoa 
w  daughter  should  die  before  the  widow, 
then  "the  share  of  such  child  shall  pass  to 
the  heirs  of  such  diild."  Said  eii^th  clause 
contained  the  following: 

"In  the  event  my  wife  shall  desire  to  sell  said 
^ee  dnring  her  Ufetime,  the  proceeds  of  such 
sale  shall  be  at  once  freed  from  her  life  estate 
hereinbefore  devised,  and  shall  be  equally  divid- 
ed between  my  five  sons  and  Ida  Y.  Prickett 
[the  daughter]  and  none  other." 

After  the  testattnr's  deatb  the  widow  ex- 
ecuted a  quitdaim  to  the  six  remaindermen, 
in  wbich  she  referred  to  the  said  eighth 
clause,  but  not  expressly  to  the  power;  there- 
after L.  Wiley  Moore,  one  of  the  sons,  con- 
veyed his  one-sixth  Interest  to  bis  brother 
and  cotenant,  James  A.  Moore,  by  a  deed  of 
bargain  and  sale  without  warranty.  L.  Wiley 
Moore  tben  died.  The  widow  is  still  living. 
Plaintiff  in  error  was  plaintiff  below,  and 
Is  daughter  and  sole  heir  of  It.  Wiley  Moore, 
and  claims  one-sixth  of  the  said  land  by  vir- 
tue of  said  wllL  A  demurrer  to  her  com- 
plaint was  sustained.  She  asked  to  amend 
by  allying  that  the  widow  did  not  intend 
by  tbe  quitclaim  deed  to  execute  the  power, 
but  her  request  was  denied,  and  Judgment 
was  rendered  against  her. 

An  agree  that  the  will  gave  to  the  widow 
a  life  estate  only. 

The  plaintiff  in  error  claims:  (1)  That 
tlie  power  was  to  sell  the  life  estate  only;  (2) 
that  the  power.  If  to  sell  tbe  fee,  was  never 
exerdsed;  (3)  that  the  power,  U  to  sell  tbe 
fee,  was  to  sell  it  only  and  distribute  the  pro- 
ceeds to  the  remaindermen,  not  to  convey 
to  them;  (4)  that  the  s<ms  and  daugfbter  by 
the  terms  of  the  vrtll  each  took  a  determina- 
ble fee  in  remainder  in  cme-sixth  of  the  prop- 
erty, determinable  on  his  or  her  death  before 
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the  mother;  (5)  that  by  tlie  wUl  the  heir  of 
such  son  took  one-sixtb  by  executory  devise ; 
(6)  that,  therefore,  neither  the  deed  of  the 
widow  nor  that  of  her  father  could  or  did 
pass  the  interest  of  the  plaintiff;  aAd  so  upon 
hlB  death  before  his  mother  it  passed  to 
plaintiff. 

Defendant  in  error,  tm  the  other  hand, 
daiffls:  (1)  That  the  power  was  to  sell  the 
■whole  estate ;  (2)  that  that  power  was  exer- 
dsed; (3)  that  the  conveyance  to  the  remain- 
dermen was  a  substantial  and  proper  exer- 
cise of  the  power;  (4)  that  the  sons  and 
daughter,  by  the  rule  in  Shelley's  Case,  took 
a  vested  remainder  in  fee  simple  absolute; 
(5)  that  if  the  widow's  deed  conveyed  but  a 
life  estate  yet  by  acceleration  the  grantees 
took  a  fee;  (6)  that  therefore  these  remain- 
dermen owned  a  fee  simple  absolute,  and, 
plaintiff  having  no  daim  but  by  inheritance, 
is  cnt  off  by  her  father's  deed  to  James  A. 
Moore. 

[1]  1.  It  wIU  be  convenient  first  to  con- 
sider the  above  sentence  granting  a  itower. 
Tbe  defendant  in  error  daims  that  it  grants 
power  to  sell  the  fee,  and  to  this  we  agree. 
The  Intention  is  dear.  She  may  sell  "the 
place,"  and  the  common  understanding  of 
these  words  is  to  sell  the  whole  title.  The 
proceeds  are  to  be  "freed  from  her  life  es- 
tate." It  is  not  reasonable  to  suppose  that 
the  testator  meant  to  say  that  the  proceeds 
of  a  sale  of  the  life  estate  were  to  be  "freed" 
from  the  life  estate.  How  could  they  be 
otherwise?  Henderson  v.  Blackburn,  104 
m.  227,  44  Am.  Bep.  780.  Then,  too,  there 
was  no  occasion  to  grant  power  to  sell  the 
life  estate. 

[J]  2.  A  more  difficult  question  is  whether 
the  widow,  by  her  deed  above  mentioned, 
conveyed  the  fee  or  only  her  life  estate.  We 
think  only  tbe  life  estate.  The  deed.  In  the 
ordinary  quitclaim  form,  purjwrts  to  con- 
vey, not  the  land,  but  all  her  right,  title,  and 
interest  therein,  if  any.  Valle  v.  Clemens, 
18  Mo.  486,  489;  Gibson  v.  Choteau's  Heirs, 
39  Mo.  536,  666 ;  Bruce  v.  Luke,  9  Kan.  201, 
12  Am.  Bep.  491;  Prink  et  al.  v.  Darst,  14 
HI.  304,  58  Am.  Dec.  675;  Van  Rensselear 
V.  Kearney,  11  How.  297,  322,  13  L.  Ed.  703. 
A  power  to  convey  creates,  in  the  donee 
thereof,  no  right,  title,  or  interest  in  the 
premises  to  be  conveyed.  Russell  v.  Russell, 
36  N.  T.  681,  93  Am.  Dec.  640;  21  R.  C.  L. 
772-5.  Her  only  right,  title,  or  Interest,  then, 
was  an  estate  for  life ;  therefore  ^he  convey- 
ed nothing  more,  unless,  elsewhere  in  the 
deed,  it  appears  that  she  intended  to  exerdse 
the  power.  After  the  description  and  be- 
fore the  habendum  is  the  following: 

"The  intention  being  to  grant,  bargain,  sell 
and  convey  to  the  parties  of  the  second  part 
all  right,  title  and  interest  of  tbe  party  of 
tlie  first  part  in  and  to  the  above-describ£d 
premises  by  virtue  of  the  last  will  and  testa- 
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ment  of  Thomas  M.  Moore,  deceased,  more  par- 
ticularly the  eighth  paragraph  thereof." 

If  this  shows  an  IntentlOD  to  execnte  the 
power  the  fee  passed. 

[3]  A  reference  to  the  power  is  usually 
considered  a  sufficient  .indication  of  intent 
to  use  it,  but  it  should  be  noticed  that  the 
grantor  does  not  refer  in  plain  terms  to  the 
power  granted  by  the  will,  but  only  to  tlie 
eighth  paragraph  and  to  all  her  "right,  title 
and  Interest  *  *  •  In  and  to  the  above- 
described  premises."' 

[4]  It  seems  that  a  deed  containing  no  ref- 
erence to  the  power  will  not  be  regarded  as 
an  exercise  thereof,  unless  otherwise  there 
would  be  nothing  for  the  conveyance  to  op- 
erate on.  Mutual  Life  Ins.  Co.  v.  Shipman, 
U9  N.  Y.  324,  24  N.  B.  177;  Towle  v.  Ewlag, 
23  Wis.  836,  99  Am.  Dec.  179;  Sugden  on 
Powers  477  (3d  Am.  Ed.);  4  Kent  Com.  371. 
See  Bradley  v.  Westcott,  13  Ves.  Jr.  447. 

[5]  There  are  cases  which  go  to  the  length 
of  holding  that  a  clause  much  like  that  above 
quoted  is  a  reference  to  the  power  sufficient 
to  Indicate  Intent  to  exercise  It  (Goff  v.  Pen- 
senhafer,  190  lU.  200,  60  N.  E.  110) ;  but  we 
cannot  so  construe  this  clause.  The  grantor, 
on  the  contrary,  indicates  an  Intent  not  to 
use  the  power,  because,  carefully  using  apt 
words  to  convey  her  interest  only,  she  as 
carefully  refrains  from  mentioning  either 
any  other  interest  or  the  power.  It  is,  to 
say  the  least,  an  unusual  method  of  expres- 
sion for  her  to  say  that  she  intends  to  grant, 
bargain,  sell  and  convey  her  right,  title,  and 
interest  when  she  means  to  exercise  a  power 
to  convey  rights,  titles,  and  Interests  of 
others.  The  obvious  and  natural  thing  to 
do,  if  Mrs.  Moore  intended  to  exercise  the 
power,  was  to  say  so,  and  to  convey  the  fee 
the  least  she  could  do  was  to  malce  a  deed, 
as  Wiley  did,  not  limited  in  terms  to  the 
interest  she  had.  Our  conclusion  oo  this 
point  is  that  the  widow  conveyed  her  life 
estate  and  no  more. 

3.  That  conclusion  makes  it  unnecessary  to 
consider  whether  a  conveyance  to  the  re- 
maindermen by  virtue  of  the  power  would 
have  been  a  proper  exercise  thereof. 

[6]  4.  Did  the  sons  and  daughter,  under 
the  rule  in  Shelley's  Case,  take  a  fee  simple 
absolute?  We  think  not  We  shall  assume, 
without  deciding,  that  the  rule  in  Shelley's 
Case  is  in  force  In  Colorado ;  i.  e.,  if  a  free- 
hold estate  be  limited  to  A.,  remainder  to 
his  heirs,  he  takes  a  fee  simple  and  so  can 
convey  the  whole  estate  free  from  claims 
by  his  heirs.  Do  the  facts  bring  this  case 
within  that  rule?  No.  It  is  the  use  of.  the 
word  "heirs"  that  brings  the  rule  in  Shelley's 
Case  into  action.  The  word  may  be  used  as 
a  word  ot  limitation,  as  In  ordinary  deeds, 
or  as  a  word  of  purchase.  2  Und.  on  W. 
{$  602,  608;  40  Cyc.  1398. 

If  it  is  regarded  as  a  word  of  limitaticm 
the  heir  takes  by  inheritanoe;  tt  as  a  word 


of  designation  or  descrlptio  persons,  he 
takes  by* purchase;  L  e.,  by  force  of  the  wUL 

We  are  unable  to  reconcile  the  cases  or 
to  construct  a  workable  rule  from  them.  On 
the  one  hand,  it  is  said  that  the  rule  is  one 
of  property  and  not  of  construction.  It 
follows  that  the  intention  of  the  testator  is 
immaterial,  and  many  cases  so  hold.  On 
the  other  hand,  it  Is  said  that  If  the  context 
shows  that  the  word  "heirs"  was  used  as  a 
word  of  purchase,  the  rule  does  not  take 
effect  "Used  as  a  word  of  purdiase"  means 
used  with  that  Intent,  and  means  nothing 
else.  It  follows  that  the  intention  of  the 
testator  in  the  use  of  the  word  Is  material. 
How  he  used  it  depends  on  his  intentlcKi. 
It  follows  then  that  his  Intention  is  conclu- 
sive. With  the  intent  the  case  goes  one  way, 
without  it  the  other.  If  his  intention  Is  con- 
clusive (of  course  we  refer  to  Ills  intention 
as  revealed  by  the  will)  the  question  is 
wholly  one  of  construction,  and  the  rule  as 
a  rule  of  property  is  abrogated. 

The  probal>le  explanation  of  this  conflict 
is  that,  since  the  real  reason  for  the  rule 
has  disappeared  with  the  feudal  system  of 
tenures,  the  courts  seek  ways  to  avoid  the 
Injustice  of  attaching  to  a  deed  or  wlU  an 
effect  contrary  to  its  expressed  intent  For 
that  same  reason  we  are  not  willing  to  ig- 
nore such  cases  as  authority  and  revert  to 
the  unqualified  doctrine  that  the  word 
"heirs"  with  wliatever  Intent  used  must  im- 
port a  fee  simple.  If  by  the  word  "heirs" 
the  testator  meant  to  indicate  the  per8<His 
who,  upon  the  fulfillment  of  the  condition, 
should  take  the  land.  It  must  be  said  that 
they  take  by  purchase;  that  Is,  by  force  of 
the  will,  not  by  inheritance.  1  Tiffany,  R. 
P.  (2d  Eld.)  I  162,  because  then  it  was  used 
not  in  the  technical  sense  of  heirs  in  suc- 
cession forever,  but  as  a  description  of  the 
persons  to  whobi  the  Interest  should  iwss. 
Kales,  Fut  Int  f  422. 

A  fee  simple  having  already  been  given 
to  Wylle  In  terms,  there  could  be  no  occa- 
sion or  possibility  for  the  operation  of  the 
rule  if  no  further  provision  were  made.  The 
rule  comes  Into  operation,  then,  by  virtue  of 
the  express  condition  of  Wylie's  death  before 
his  mother.  The  question  then  is.  In  what 
sense  did  the  testator  use  the  word  "heirs" 
In  connection  with  that  condition?  If  in  tho 
technical  sense  it  was  a  superfluity,  since- 
WyUe's  interest  upon  bis  death  would  de- 
scend to  his  heirs  anyhow,  and  so  the  ful- 
fillment of  the  condition  would  produce  no- 
effect;  but  if  as  a  descrlptio  ipersonae  th» 
condition  becomes  intelligible.  We  see  a 
purpose  In  It. 

The  intention  of  the  testator,  it  seems  to- 
us,  was  to  direct  by  his  will  that  the  tteir 
should  take,  and  that  the  children's  estate 
was  not  absolute,  tie  did  not  give  his  thU- 
dren  an  estate  for  life,  with  remainder  'ii 
heirs.    He  gave  each  of  them  a  remainder- 
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In  fee  simple,  wbidt  aiboiild  be  absolute  if 
tbat  child  survived  the  mother,  'but,  if  not, 
"the  share  of  such  child"  should  "pass  to  the 
bdn  of  such  child."  It  Is  a  definite  ezpres- 
Elon  of  a  determinable  estate.  On  the  ex- 
pressed condition  that  the  son  dies  before 
his  mother,  ttiis  remainder  goes  to  his  heir. 
It  must  be  by  fwce  of  the  will,  else  why  say 
it?  The  testator's  idea  is  that  at  the  death 
of  his  widow  the  land  will  go  from  her  to 
his  B(m ;  it  will  then  be  his,  not  before.  But 
what  if  he  dies  first?  "I  wish  It  to  go  to 
his  heirs  and  I  will  so  provide."  His  idea 
is  that  he  is  controlling  the  matter,  and  that 
the  land  goes  from  the  widow  at  her  death. 
He  was  substituting  the  heirs  for  the  re- 
mainderman, and  80  limiting  their  interest 
upon  the  Ufe  estate  of  the  widow  and  not 
upon  that  of  the  remainderman.  The  rule 
In  Shelley's  Case  can  have  no  application. 

The  Interest  acquired  by  Wylie  would 
seem  to  be  of  the  class  called  by  Prof.  Kales 
"a  fee  simple  subject  to  a  conditimial  lim- 
itation'' distinguished  from  a  determinable 
fee.  (Section  301,  quoting  Prof.  Gray)  in 
tbat  the  condition  upon  which  it  determined 
was  in  the  nature  of  a  condition  8ul)sequent, 
and  not  a  limitation  on  the  original  estate. 
See  Burl.  &  Colo.  R.  Co.  v.  Colo.  B.  R.  R.  Co., 
38  Colo.  95,  100,  88  Pac.  164.  Mr.  Tiffany 
seems  to  be  of  the  same  opinion.  1  Tiffany, 
R.  P.  (2d  Bd.)  I  163.  It  is  not  important 
which  it  was,  however,  because  in  either  case 
it  terminated  with  the  death  of  Wylie  and  let 
in  the  plaintiff's  right 

Sncb.  interests  are  familiar  in  this  state 
(Cowell  y.  Colorado  Springs  Co.,  S  Colo.  82, 
afllrmed  100  U.  S.  66,  25  Ia  Ed.  547;  Brown 
V.  State,  6  Colo.  496 ;  Burlington  &  Colo.  R. 
B.  0>.  V.  Colo.  E.  R.  R.  Co.,  38  Colo.  06,  88 
Pac.  154;  El  Paso  County  v.  Colo.  Springs, 
66  Colo.  Ill,  180  Pat  301),  and  are  frequent- 
ly called  determinable  fees.    Kales,  |  301. 

[7]  The  plaintiff's  Interest  Is  of  the  class 
called  by  Mr.  Kales  "shifting  future  Inter- 
ests" because  it  defeats  prematurely  a  pre- 
ceding interest  expressly  created.  Kales, 
Tut.  Int  SI  26,  442.  Sndi  an  interest  when 
created  by  wiU  is  called  an  executory  devise 
and  is  vaUd.  Id.  {{  442,  467,  472 ;  1  Tiff.  R. 
P.  (2d  Ed.)  S  157.  It  is  regarded  as  a  new 
estate  created  by  the  fulfillment  of  the  con- 
dition which  defeats  the  previous  estate. 

[B]  5.  Did  the  conveyance  of  the  life  es- 
tate by  the  widow  to  the  children  make  their 
title  a  fee  simple  absolute  under  the  doctrine 
of  acceleration?  We  think  not.  If  we  are 
right  In  our  conclusions  that  the  plaintiff 
takes  by  virtue  of  the  will  and  not  by  de- 
scent, no  acceleration  can  cut  her  off.  It 
has  been  held,  moreover,  that  a  conveyance 
of  the  life  estate  will  not  accelerate  the  re- 
mainder. Keir  V.  Kelr,  155  Cal.  96,  99  Pac. 
487 :  Cummings  v.  Hamilton,  220  111.  480,  77 
N.  E.  264. 


6w  It  follows  that  neither  of  the  deeds  be- 
fore us  passed  plaintifTs  right,  and  tbat  she 
now  has  a  vested  interest  in  the  land. 

[9]  7.  The  defendant  in  error  Insists  that 
the  interest  claimed  by  the  plaintiff  is  a  re- 
mainder limited  upon  a  fee  and  therefore 
void.  It  is  elementary  that  a  remainder  may 
not  be  limited  on  a  fee  simple,  but  an  execu- 
tory devise  may.  Slegwald  v.  Stegwald,  37 
IlL  430;  Bouv.  L.  D.  tit.  Ex  Dev. ;  2  Alex  on 
W.  1472,  1473.  If  however,  we  are  right  In 
what  we  have  said  above,  plaintiff's  estate 
Is  not  limited  on  her  father's  remainder,  but 
is  a  new  estate  created  by  the  fulfilled  con- 
dition. 

[10]  8.  Something  is  said  about  the  repug- 
nance of  the  plaintiff's  interest  to  the  remain- 
der in  fee  devised  to  her  father.  There  is 
no  repugnancy,  and  there  is  no  objection 
since  the  statute  of  uses.  1  ^ffany,  R.  P. 
§S  167,  167,  p.  574. 

[11]  9.  The  power  to  convey  the  fee  did 
not  have  the  effect  of  giving  the  fee  to  the 
life  tenant  1  Tiff.  R.  P.  80;  Mulberry  v. 
Mulberry,  60  IlL  67. 

[12,13]  10.  The  plaintiff  asked  to  amend 
her  complaint  by  alleging  that  the  widow  did 
not  intend,  by  her  deed,  to  convey  more  than 
her  life  estate.  We  are  of  the  opinion  that 
under  the  Code,  §g  79,  81,  the  plaintiff,  after 
demurrer  sustained,  bad  a  right  to  amend 
without  leave,  but  we  do  not  now  see  tbat 
such  an  amendment  as  she  asked  leave'  to 
make  would  have  enabled  her  to  prove  any- 
thing that  she  might  not  prove  under  the 
pleadings  as  they  stand. 

Reversed  and  remanded. 

SCOTT,  C.  J.,  not  parUdpating, 


(71  Colo.  391) 

WATSON  «t  al.  v.  WOODLEY  et  al. 

(No.  10008.) 

(Supreme  Court  of  Colorado.    Jane  5,  1922.) 

1.  Principal  and  agent  i3=>l86(3)— Indorsement 
by  payee  of  check  held  not  a  ratillcatlon  of 
unauthorized  sale  of  whioh  ohock  was  pro- 
ceeds. 

Where  the  payee  of  a  check  bearing  the 
notation,  "Cash  payment  for  640  acres  of 
land,"  indorsed  it  without  knowing  that  it  had 
been  given  to  pay  for  land  sold  to  the  makers 
by  his  indorsee,  acting  without  authority  as  lus 
agent,  he  did  not  thereby  ratify  the  contract 
having  received  none  of  the  proceeds  of  the 
check. 

2.  Witnesses  €=>  1 48— Testimony  incompetent 
against  heir  of  representative  of  deceased 
party  held  not  incompetent  against  other 
adverse  parties. 

In  a  suit  for  specific  performance  of  an 
alleged  contract  to  sell  and  convey  land,  fteM 
that,  altbongb  the  testimony  of  a  party  was 
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incompcteitt  u  asainst  an  adrerse  party,  who 
was  the  h«ir  or  legal  representatiTe  of  a  party 
who  had  died  before  trial,  it  was  competent  as 
against  others  who  were  not  heirs  or  legal  rep- 
resentativea,  and  appeared  at  trial  personally 
and  by  counsel. 

3.  Appeal  and  error  (£=31056(2),  1057(2)— Ex- 
dusloii  of  testimony  held  harmless. 
Exclusion  of  testimony  of  a  party  which, 
although  incompetent  against  one  adverse  par- 
ty, was  competent  against  others,  was  harmless 
error  where  most  or  all  of  such  intended  tes- 
timony related  to  facts  admitted  by  the  plead- 
ings, and  all  of  it  was  immaterial  under  the 
proof  made  by  the  latter. 

En   Banc. 

Error  to  District  Court,  Olty  and  CoTinty 
of  Denver;  Greeley  W.  Wbltford,  Judge. 

Suit  by  Dudley  D.  Watson  and  anotber 
against  F.  P.  Woodley  and  others.  From  a 
judgment  for  defendants,  plaintiffs  bring  er. 
ror.     Affirmed. 

Murray  A  Ingersoll,  John  L.  Schwelgert, 
and  Harry  G.  Riddle,  all  of  Denver,  for 
plaintiffs  In  error. 

Jacob  S.  Schey,  of  Longmont,  and  Both- 
gerber  ft  Appel  and  L.  F.  Twltdiell,  all  of 
Denver,  for  defendants  In  error. 

ALI.EN,  J.  This  is  a  suit  In  which  Oie 
principal  relief  sought  is  the  specific  per- 
formance of  an  alleged  contract  to  sell  and 
convey  land.  On  motion  of  defendants  a 
nonsuit  was  granted  against  plaintiffs,  and 
judgment  was  thereafter  rendered  for  de- 
Cendants.  The  plaintiffs  bring  the  cause 
here  for  review. 

E^or  is  assigned  to  the  granting  of  the 
nonsuit  The  ultimate  question  of  fact  In- 
volved, so  far  as  the  motion  Is  concerned, 
is  whether  the  defendant  F.  P.  Woodley, 
who  is  sued  as  the  vendor  under  the  alleged 
contract,  ratified  the  contract  upon  which 
this  suit  is  predicated. 

[1]  The  contract  in  question  purports  to 
be  one  between  vendor  and  vendees  of  land. 
The  plaintiffs  are  the  vendees,  and  sue  as 
sndi.  On  the  part  of  the  vendor  the  con- 
tract was  signed  in  the  name  of  the  defend- 
ant F.  P.  Woodley  by  one  J.  T.  Sanderson, 
who  assumed  to  act  Ss  Woodley's  agent 
Sanderson  was  not  authorized  to  do  so; 
hence  arises  the  question  of  Woodley's  sub- 
sequent ratification  of  the  contract 

The  contract  provided  for  an  Initial  pay- 
ment of  15,360  to  Woodley,  as  vendor,  by 
plaintiffs,  as  purchasers.  The  plaintiffs  exe- 
cuted their  certified  check  for  that  amount 
making  the  same  payable  to  F.  P.  Woodley, 
and  delivered  it  to  Sanderson.  Sanderson 
was  not  a  witness.  There  is  no  testimony 
by  him  as  to  what  be  or  Woodley  did  with 
reference  to  the  check.  The  dieck  returned 
to  the  plaintiff's  bank,  having  been  paid  In 


the  nsual  course.   It  bore  Woodley's  Indorse- 
ment as  follows: 

'Tay  to  the  order  of  J.  T.  Sanderson. 

"F.  P.  Woodlcjr." 

On  the  face  of  the  dieCk  was  the  memoran- 
dum: 

"Cash  payment  for  640  acres  of  land." 

The  foregoing  facts  are  substantially  all 
that  was  shown  as  evidence  of  Woodley's  al- 
leged ratification.  It  is  true  that  1'  a  prin- 
cipal with  full  knowledge  of  all  the  material 
facts  takes  and  retains  the  benefits  of  the 
unauthorized  act  of  an  agent,  be  thereby  rati- 
fies such  act  (2  C.  J.  493),  but  plaintiffs'  evi- 
dence is  insufficient  to  make  out  a  case  with- 
in this  rule.  We  concur  in  the  statement  of 
the  trial  Judge  appearing  In  the  record  as 
follows : 

"There  is  no  testimony  here  showing  that  Mr. 
Woodley  knew  of  the  existence  of  that  con- 
tract or  its  terms.  It  is  a  matter  of  mere 
conjecture  to  say  that  when  he  indorsed  the 
check  he  received  the  money,  or  that  he  adopted 
or  ratified  the  contract" 

As  a  further  observation,  we  may  add  that 
there  is  no  evidence  from  which  it  may  be  de- 
termined whether  Woodley  Indorsed  the  dieCk 
in  the  usual  course  of  accepting  It  or  In- 
dorsed It  merely  that  it  being  a  oertUed 
check,  might  be  returned  to  and  cashed  by 
plaintiffs.  There  is  no  evidence  that  he  re- 
ceived any  benefit  on  account  of  the  check. 
The  trial  court  sitting  without  a  jury,  was 
warranted  in  regarding  plaintiffs'  proof  aa 
falling  to  show  Woodley's  ratification  of  the 
contract  There  was  no  error  in  granting  the 
motion  for  a  nonsuit 

[2]  Error  is  assigned  to  the  court's  sus- 
taining an  objectlMi  to  allowing  the  plalntUf 
Dudley  D.  Watson  to  testify  as  a  witness. 
The  objection  was  sustained  on  the  theory- 
that  the  witness  was  incompetent  for  any 
purpose  because  an  adverse  party  was  de- 
fending as  heir  or  legal  representative  of  the 
defendant  F.  P.  Woodley,  who  died  prior  to 
the  trial  of  this  causa  This  was  error.  The 
plalntiS  would  be  a  competent  witness  against 
other  defendants  who  are  not  legal  represen- 
tatives or  heirs  and  who  were  present  at  the 
trial  in  person  and  by  counsel.  The  witness 
was  not  Incompetent  for  all  purposes.  Mes- 
bltt  V.  Swallow,  63  Colo.  194,  164  Pac.  1163, 
followed  in  Oabrim  t.  Brister,  65  Oolo.  407, 
177  Pac.  134. 

[3]  The  record  shows,  however,  that  this 
error  was  harmless,  for  the  reason  that  most 
If  not  all,  of  the  evidence  which  would  have 
been  given  by  the  witness  was  of  facts  ad- 
mitted by  the  pleadings.  E^irthermore,  the 
other  defendants  were  lnt&«8ted  as  Wood- 
ley's  subsequent  purchasers,  and  proof  of  any 
facts  affecting  them  would  be  Immaterial  un- 
less plaintiffs  establish  a  cause  of  action 
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igainst  Woodlejr,  and  this  they  hare  not  doi» 
The  Judgment  is  affirmed.   The  former  oidn- 
ion  is  withdrawn,  and  this  substltated  in  lien 
thereof. 

SCOTT,  a  J.,  and  BAIIiEX,  3.,  not  partici- 
pating. 
BUBKE,  J.,  agrees  with  the  conclnsion. 


(«3  Mont.  US) 

CITY  OF  HELENA  V.  HELENA  LIGHT  4 
RY.  CO.     (No.  5033.) 

(Supreme  C!onrt  of  Montana.     AprD  6,  1922. 
Behearins  Denied  Jane  S,  1022.) 

1.  Street  railroads  9=>66— ComitaBy  held  not 
eatttled  to  disoontinue  part  of  a  unit  of  its 

llBSS. 

A  proviso,  in  an  ordinance  granting  a  fran- 
diise  to  a  street  railway  company,  that  it 
ihoold  not  be  reqnired  to  operate  its  lines  or 
any  "part  or  portion  thereof  at  a  loss,"  only 
grants  permission  to  discontinne  the  entire  sys- 
tem, or  any  entire  nnit,  not  any  part  of  a 
onit. 

2.  Franehissa  4s»2— Grant  of  franohlss  ooa« 
straod  strictly  aoalnst  graatee. 

Grants  by  the  goremment  of  rights,  priv- 
ileges, and  franchises  are  construed  most 
ttroDgly  against  the  grantee  and  most  strictly 
in  fSTor  of  the  pablia 

8.  FraMhisM  «=33— PuUlo  atllHy  cannot  b*  r*^ 
paired  to  operate  at  a  loss. 
A  pnblic  Dtility  cannot  be  compelled  to  op- 
erate its  entire  business  or  a  branch  there- 
of at  a  loss,  in  absence  of  a  statnte  or  contract 
requiring  it  to  do  so. 

4.  Franehlsss  «=3l— Grant  and  accaptanoo  of 
franchiso  constitute  contract. 

A  grant  of  a  f  randiise  and  its  acceptance 
eonstitnte  a  contract 

5.  Mnaielpal  corporations  «=97l— Franchlsa  of 
stroat  railway,  anbjeot  to  reanlatonr  power  of 
sUt& 

Although  the  accepted  frandiise  of  a  street 
railway  company  from  a  dty,  constituting  a 
contract,  pnrporta  to  reqoire  the  company  to 
operate  its  line  for  the  entire  term  of  the  fran- 
chise, irrespective  of  loss,  the  city's  rU;ht  to 
enforce  that  reqnirement  by  injunction  is  sub- 
ject to  the  power  of  the  state,  through  the  Pub- 
lic Service  Commission,  to  relieve  the  company 
therefrom,  notwithstanding  Const  art.  IS,  S 
12,  requiring  the  consent  of  local  anthorities 
of  the  dty  for  the  construction  of  a  street  rail- 
road therein. 

a.  Coaatltatlonal  Iaw*s>l2l(2)— City  oontraeU 
not  within  provision  as  to  Impalrmeat  of  con- 
tracts. 
A  dty  cannot  assert  as  against  the  state, 
that  its  contracts  are  protected  by  the  inhibi- 
tion  of  the   federal   Constitution   against  im- 
pairment of  the  obligation  of  contracts. 


7.  Mnaielpal  eorporatloas  ®=37l— Regulatory 
power  of  state  not  surrandered  In/  contract 
of  city  with  liHblic  utility  corporation. 

While  a  state  may  preclude  itself  from 
exercise  of  its  restrictive  power  over  the  con- 
tracts of  a  mnnidpality  by  authorizing  it  to  con- 
tract with  a  public  utility  for  a  given  service 
for  a  definite  period,  the  courts  will  not  rec- 
ognize such  surrender  of  power,  unless  nn- 
mistohably  expressed  to  be  intended  by  the 
Iiegislsture,  or  necessarily  to  be  implied  from 
powers  expressly  granted. 

8.  Constitutional  law  «=>  1 34— Generally  stat« 
ute  empowering  city  to  make  contracts  not 
coBstraed  as  permitting  city  to  make  con* 
tracts  Inviolable  against  state. 

A  general  statute,  such  aa  B«v.  Codes  1921, 
I  6038,  conferring  on  a  city  the  power  to  au- 
thorize the  construction  and  operation  of  street 
railroads,  grant  riglits  of  way  to  such  rail- 
roads, and  regulate  them,  and  authorizing  tho 
dty  to  make  contracts  necessary  to  carry  out 
the  powers  granted,  will  nob  be  construed  as 
empowering  the  dty  to  make  contracts  inviola- 
ble against  the  state. 

9.  ConstltutloaaJ  law  «=3l  34— Ordinance  pro> 
visions  held  not  to  relate  to  proporty  righta 
free  from  legislative  controL 

Provisions  in  a  dty  ordinance  requiring  a 
street  railroad  company  to  pave  the  streets 
between  its  tracks  and  to  sell  commutation  tick- 
ets, and  that  cars  make  a  minimum  number  of 
trips  daily  between  designated  hours,  do  not 
relate  to  property  rights  which  are  beyond  leg- 
islative controL 

Appeal  from  District  Cionrt,  Lewla  and 
Clark  County;  A.  J.  Hor^y,  Judge. 

Suit  by  the  City  of  Helena  against  the 
Helena  Light  ft  Railway  Company.  Frcnn 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

R  0.  Day  and  H.  G.  Mclntire,  both  of 
Helena,  for  appellant. 

Gnnn,  Rasch  ft  Hall,  of  Helena,  for  re- 
spondent 

HOLLOW  AY,  J.  On  April  4, 1901,  the  dty 
council  of  Helena  enacted  Ordinance  491,  by 
the  terms  of  which  there  was  granted  to 
George  M.  Brill  and  his  associates,  succes- 
sors and  assigna,  the  right  to  acquire,  con- 
struct, operate,  and  maintain  a  street  rail- 
way system  over  and  upon  the  streets  and 
avenues  of  the  dty  then  occupied  by  the 
tracks  of  the  Helena  Power  ft  Light  Com- 
pany, which  streets  and  avenues  were  par- 
ticularly mentioned,  and  In  addition  thereto 
the  right  to  use  "such  other  streets  and  ave- 
nues as  may  hereafter  bi  deemed  needful 
by  said  grantee  for  the  conduct  of  his  said 
street  railway  business,  upon  written  appli- 
cation therefor,  by  and  with  the  consent  of 
a  majority  of  the  members  of  the  city  coun- 
cil." The  franchise  was  granted  for  the 
period  of  25  years,  fixed  a  schedule  of  fares, 
a  minimum  number  of  trips  to  be  run  dally . 
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and  tbe  royalty  to  be  paid  by  the  grantee 
to  the  city.  It  provided,  also,  for  accept- 
ance in  writing  and  for  forfeiture  for  non- 
user.  Other  proTisions  will  receive  consid- 
eration later. 

The  defendant  Helena  Light  &  Railway 
Company  succeeded  to  all  the  rights  granted 
and  became  subject  to  all  the  liabilities  im- 
posed by  the  ordinance,  and  in  1906  applied 
in  writing  to  the  city  council  for  permission 
to  change  one  of  its  lines  by  abandoning  the 
use  of  Clark  street  and  small  portions  of 
other  streets  and  by  constructing  and  operat- 
ing the  line  upon  Lawrence  street,  a  portion 
of  Harrison  avenue,  and  a  portion  of  Eoiight 
street  thereby  again  completing  the  unit 
which  is  designated  the  Kenwood  Line.  To 
this  application  the  council  responded  by  en- 
acting ordinance  619,  which  expressed  the 
council's  consent  to  the  abandonment  of  the 
designated  parts  of  the  old  line  and  to  the 
construction  and  operation  of  the  new  line, 
fixed  the  time  for  the  removal  of  the  old 
track  and  tbe  construction  of  the  new  parts, 
and  provided  for  an  indemnity  bond  and 
for  an  acceptance  of  the  terms  of  the  ordi- 
nance. Other  provisions  will  be  referred  to 
later. 

Acceptance  of  the  terms  of  the  ordinance 
was  filed  with  the  city,  the  designated  chang- 
ed in  the  line  were  completed,  and  the 
line  as  thus  changed  has  since  been  operated. 
Early  in  1921  the  railway  company  indl- 
rated  Its  intention  to  abandon  that  portion 
of  the  Kenwood  Line  from  the  intersection 
nf  Park  avenue  and  Lawrence  street  to  Ken- 
wood, and  to  remove  its  tracks  and  appli- 
ances from  the  streets  and  avenues  occupied 
by  them.  To  prevent  such  action,  this  suit 
was  instituted,  and  a  temporary  injunction 
secured.  Upon  final  hearing  a  permanent 
injunction  was  denied,  and  a  Judgment  en- 
tered dismissing  the  complaint.  From  that 
judgment  this  appeal  Is  prosecuted. 

[1]  It  is  the  contention  of  the  railway 
company  that  its  right  to  abandon  the  por- 
tion of  the  Kenwood  Line  in  question  was 
expressly  reserved  to  It  in  that  portion  of 
Ordinance  491  which  reads  as  follows: 

"But  it  is  further  understood  and  agreed  that 
nothing  in  this  ordinance  contained  shall  be 
taken  or  construed  as  requiring  tbe  grantee  to 
continue  the  operation  of  said  railway  lines  or 
any  part  or  portion  thereof  at  a  loss." 

The  language  of  this  reservation  is  not 
well  chosen  and  the  meaning  is  somewhat 
obscure.  In  the  granting  portion  of  the  or- 
dinance, each  of  tbe  lines  constituting  the 
defendant's  railway  system  is  described  mi- 
nutely; the  Kenwood  Line  as  commencing  at 
the  car  barn,  Cutler  and  Main  streets,  then 
traversing  certain  designated  streets  and 
avenues  to  the  city  limits.  Does  the  reser- 
vation above  authorize  the  railway  company 
to  abandon  a  part  of  one  unit,  or  is  it  to  be 
understood  as  granting  permission  to  aban- 


don the  entire  system  or  -any  entire  Una 
comprised  in  tbe  system?  That  the  latter 
is  the  correct  interpretatlOD  of  the  ivovision 
we  entertain  no  doubt. 

[2]  It  is  a  rule  of  universal  application 
that,  in  all  grants  by  the  government  to  In- 
dividuals or  corirarations  of  rights,  privi- 
leges, and  franchises,  the  words  are  to  be 
taken  most  strongly  against  the  grantee,  and 
one  who  claims  a  franchise  or  privilege  in 
derogation  of  the  common  rights  of  the  pub- 
lic must  be  able  to  establish  his  claim  by  a 
grant  clearly  and  definitely  expressed  and 
he  cannot  enlarge  It  by  doubtful  or  equivocal 
provisions  or- probable  inferences.  12  B.  C. 
L.  194.  If  the  grant  la  susceptible  of  two 
meanings,  one  restricting  and  the  other  en- 
larging the  powers  under  the  franchise,  that 
construction  will  be  adopted  which  works 
the  least  harm' to  the  public.  Blair  v.  Chi- 
cago, 201  U.  S.  400,  26  Sup.  Ct  427,  50  L.  Ed. 
801.  In  Holyoke  Co.  v.  Lyman,  15  Wall.  500, 
21  L.  Ed.  133,  the  Supreme  Court  of  the 
United  States  expresses  the  rule  as  follows: 

"Whenever  privileges  are  granted  to  a  cor- 
poration, and  the  grant  comes  under  revision 
in  the  courts,  such  privileges  are  to  be  strictly 
construed  against  the  corporation  and  in  fa- 
vor of  the  public,  and  •  •  •  nothing  passes 
but  what  is  granted  in  clear  and  explicit  terms. 
Whatever  is  not  unequivocally  granted  In  aucb 
acta  is  taken  to  have  been  withheld." 

Many  of  the  decided  cases  affirming  the 
role  as  here  stated  will  be  found  dted  in  the 
notes  in  26  a  J.  1031,  1032.  A  cogent  rea- 
son for  tbe  rule  is  stated  in  Blair  v.  Chicago, 
above,  as  follows : 

"It  is  matter  of  common  knowledge  that 
grants  of  this  character  are  usoally  prepared 
by  those  interested  in  them,  and  submitted  to 
the  Legislature  with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  is  one 
among  many  reasons  why  they  are  to  be 
strictly  construed." 

That  tbe  railway  company  Itself  under- 
stood the  reservation  in  the  sense  here  in- 
dicated is  evidenced  by  tbe  fact  that  upon 
the  hearing  in  the  court  below  the  testimony 
introduced  by  it  in  support  of  the  defense 
that  the  line  could  be  oi>erated  only  at  a 
ioss  related  to  the  line  In  its  entirety,  and 
not  to  the  particular  portion  sought  to  be 
abandoned,  and  common  sense  would  seem  to 
indicate  clearly  that  under  practically  any 
conceivable  circumstances,  it  would  be  Im- 
possible for  the  railway  company  to  show 
that  operation  of  any  particular  section  of 
the  line  would  necessarily  result  in  loss.  In 
our  opinion,  it  Is  a  fair  construction  of  the 
reservation  that  it  was  intended  only  to  au- 
thorize tbe  discontinuance  of  any  unit,  the 
operation  of  which  entails  a  loss, 'and  that 
It  was  never  intended  to  permit  the  aban- 
donment of  a  part  of  one  entire  line.  But. 
if  the  language  employed  in  the  reservation 
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is  susceptible  of  two  constructions,  tben  it 
is  incumbent  uxwn  us  to  adopt  the  interpre- 
tation most  favorable  to  the  public.  Under 
tbis  construction  it  becomes  immaterial 
whether  by  the  enactment  of  Ordinance  619 
It  was  Intended  to  grant  a  new  franchise,  or 
only  a  permit  to  exercise  the  franchise  grant- 
ed by  the  language  quoted  first  above  from 
Ordinance  ^1.  In  other  words,  it  is  Imma- 
terial whether  we  have  for  consideration 
two  contracts,  or  one  contract  modified  by 
the  acceptance  of  the  later  ordinance. 

[3-il  It  is  now  settled  beyond  controversy 
tliat  a  public  utility  cannot  be  compelled  to 
operate  its  entire  business,  or  a  branch  of 
its  business,  at  a  loss,  in  the  absence  of  a 
statute  or  contract  requiring  it  to  do  so. 
Brooks  Scanlan  Ck).  ▼.  Railroad  Commission, 
251  U.  S.  396,  M  Snp.  Ct  183,  64  L.  Ed.  323 ; 
P.  tr.  R.  1920C,  579;  BuUo<&  v.  Florida,  etc., 
254  U.  S.  513,  41  Sup.  Ct.  193,  85  h.  Ed.  380. 
It  is  equally  well  settled  that  a  grant  of  a 
franchise  and  its  acceptance  constitute  a 
contract  (State  ex  rel.  BiUings  v.  BUlings 
Gas  Co.,  55  Mont  102,  178  Pac  799),  and  it 
is  the  contention  of  the  city  that  it  has  a 
contract  with  the  railway  company,  evidenced 
by  the  franchise  under  which  the  Kenwood 
Line  was  constructed  and  baa  since  been 
operated,  which  imposes  upon  the  grantee 
the  obligation  to  operate  the  line  for  the  en- 
tire term  of  tl»e  franchise,  irrespective  of  the 
question  of  loss.  In  a  qualified  sense  this 
contention  may  be  granted  in  the  first  in- 
stance; but  It  does  not  follow  that  the  city 
is  entitled  to  a  permanent  injunction.  Ques- 
tidns  concerning  the  rights  which  a  city  may 
acquire  In  Ito  proprietary  cajiacity  are  not 
here  Involved.  The  grant  of  a  franchise  Is 
distlnetly  an  act  of  government — the  parting 
flf  a  prerogative  belonging  to  the  supreme 
governmental  authority  (26  C.  J.  1013),  and 
under  our  system  that  authority  Is  lodged 
In  the  legislative  department  (California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  8  Sup.  Ct 
1073,  32  L.  Ed.  150).  The  distinction  be- 
tween a  franchise  to  operate  a  street  railway 
system  and  municipal  contracts  for  street 
lighting  or  water  service  Is  pointed  out  In 
State  V.  Des  Moines  City  Ry.  Co.,  169  Iowa, 
259,  140  N.  W.  437. 

A  city  is  but  a  political  subdivision  of  the 
state  for  governmental  purposes,  owing  its 
very  existence  to  the  legislative  will,  and 
capable  of  exercising  only  such  powers  as 
are  granted,  either  directly  or  by  necessary 
implication.  City  of  Helena  v.  Kent,  32 
Mont  279,  SO  Pac.  258,  4  Ann.  Cas.  235. 
Primarily,  the  power  to  grant  a  franchise 
reste  exclusively  in  the  Legislature  (State  v. 
Monroe,  40  Wash.  545,  82  Pac.  888 ;  26  C.  J. 
1024),  and  though  It  may  be  doubted  wheth- 
er so^h  power  can  be  delegated,  it  is  recog- 
nized generally  that  a  franchise  may  be  de- 
rived from  the  state  indirectly  through  the 
agency  which  It  may  designate  for  that  pur- 


pose CWestem  Union  TeL  Co.  v.  Burlburt,  88 
Or.  633.  163  Pac.  1170;  State  v.  East  Fifth 
St  Ry.  Co.,  140  Mo.  539,  41  S.  W.  955,  38  L. 
R.  A.  218,  62  Am.  St  Rep.  742;  Skaneateles 
Water  Works  Co.  v.  Skaneateles,  161  N.  T. 
154,  55  N.  E.  562,  46  li.  R.  A.  687),  and  when- 
ever a  dty  assumes  to  grant  a  franchise,  it 
acta  merely  as  the  agent  of  the  state,  and 
this  is  true  in  this  jurisdiction,  notwithstand- 
ing section  12,  article  15,  of  our  Constitution, 
provides : 

"No  street  or  other  railroad  shall  be  con- 
structed within  any  dty  or  town  without  the 
consent  of  the  local  muthorltieB  having  contrtd 
of  the  street  or  highway  proposed  to  be  occu- 
pied by  such  street  or  other  railroad." 

Our  constitutional  provisions  are  limita- 
tions upon,  and  not  granta  of,  power,  and 
generally  Uiey  are  limitations  upon  legisla- 
tive action.  Section  12  does  not  grant  any 
right  or  power  to  a  city  or  town.  In  the 
absence  of  that  restriction,  the  Legislature 
could  grant  a  franchise  directly  to  a  street 
railway  company  to  occupy  and  use  a  city's 
streeta  upon  such  terms  as  the  lawmakers 
saw  fit  to  exact  and  that,  too,  without  con- 
sulting the  city  authorities,  and  in  utter  dis- 
regard of  their  expressed  opposition.  The 
presence  of  that  provision  in  our  Constitution 
does  not  modify  the  principle  that  the  grant 
of  a  franchise  proceeds  from  the  Legislature. 
New  York  City  v.  Bryan,  196  N.  Y.  158,  89 
N.  E.  467.  It  only  provides  that  a  grant 
from  the  Legislature  shall  not  be  effective 
without  the  consent  of  the  local  authorities, 
but  it  does  not  withhold  from  the  Legisla- 
ture the  power  to  say  upon  what  terms  the 
franchise  shall  be  enjoyed.  City  of  Denver 
V.  Merchants'  Trust  Co.,  201  Fed.  790,  120  C. 
C.  A.  100. 

[$,  7]  If,  then,  the  right  of  the  city  to  grant 
this  franchise  was  subject  to  legislative  re- 
striction, as  we  hold  that  it  was,  the  city 
cannot  remove  such  right  from  the  power  of 
state  regulation  and  control  by  merely  desig- 
nating the  accepted  franchise  a  contract  for 
the  contract  carries  with  It  all  the  infirmitiea 
of  the  subject-matter.  Hudson  County  Wa- 
ter Co.  V.  McCarter,  209  U.  S.  349,  28  Sup. 
Ct  529,  62  L.  Ed.  828,  14  Ann.  Cas.  660. 
Neither  can  .the  city  insist  that  its  contract 
with  the  railway  company  is  inviolable,  pro- 
tected by  the  contract  clause  of  the  federal 
Constitution  at  by  section  11,  art.  3,  of  our 
state  Constitution.  Speaking  generally,  a 
municipal  corporation  does  not  stand  in  a 
position  to  assert  as  against  the  state  the 
benefit  of  the  constitutional  provision  against 
the  impairment  of  the  obligation  of  con- 
tracts. (New  Orleans  v.  New  Orleans  Water 
Works  Co.,  142  U.  S.  798,  12  Sup.  Ct  142,  35 
L.  Ed.  943),  although  the  state  may  preclude 
itself  from  exercising  Ita  reserve  power  by 
authorizing  the  municipality  to  contract  with 
a  public  utility  for  a  given  service  for  » 
definite  period. 
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[I]  Since,  bowever,  the  effect  of  such  a 
grant  of  authority  to  the  city  la  to  extin- 
guish pto  tanto  a  goyemmental  iwwer  of 
first  Importance,  the  courts  wlU  not  Indulge 
the  iiresamptlon  that  such  surrender  of  pow- 
er has  been  made,  unless  the  legislative  In- 
tention Is  expressed  In  dear  and  unmis- 
takable language,  or  is  necessarily  Implied 
from  the  powers  expressly  granted,  and  all 
doubts  wUl  be  resolved  in  favor  of  the  con- 
tinuance of  the  power  in  the  state.  State  ex 
rel.  Bluings  v.  Billings  Gas  Ck>.,  above.  A 
general  statute  conferring  upon  the  city  the 
authority  to  regulate  public  utilities  will 
not  be  construed  to  empower  the  municipali- 
ty to  make  contracts  inviolable  as  against 
the  state.  This  doctrine  has  been  Invoked 
most  frequently  in  rate-making  cases,  but 
upon  principle  it  applies  equally  to  other 
matters  of  regulation  and  controL  For  an 
elaborate  discussion  of  the  rule,  reference 
is  made  to  the  notes  in  3  A.  L.  B.  730,  where 
the  numerous  decided  cases  are  cited  and  an- 
alyzed. 

Counsel  for  the  dty  direct  onr  attention  to 
Quinby  v.  Public  Service  Commission,  223  N. 
Y.  244,  119  N.  E.  433,  3  A.  li.  B.  685,  Inter- 
urban  Railway  Go.  v.  Public  Utilities  Com- 
mission, 98  Ohio  St  287, 120  N.  B.  831,  3  A. 
L.  B.  696,  and  Cincinnatt  v.  PubUc  Utilities 
Commission,  98  Ohio  St.  320,  121  N.  E.  688, 
3  A.  L.  B.  705,  and  they  might  have  included 
Virginia-Western  P.  Co>  v.  Clifton  Forge, 
125  Va.  469,  99  S.  B.  723,  9  A.  li.  B.  1148,  all 
to  the  effect  that  the  state,  through  its  public 
utilities  commission,  may  not  change  an  ex- 
isting rate  agreed  upon  between  the  public 
utility  and  the  municipality.  The  Ohio  and 
Virginia  courts  ground  their  opinions  upon 
express  provisions  of  the  Constitution  or 
statute  deemed  controlling,  'and  acknowl- 
edge that  the  overwhelming  weight  of  au- 
thority sustains  the  view  heretofore  ex- 
pressed, while  the  New  York  court  held  only 
that  the  Legislature  had  not  conferred  upon 
the  commission  the  power  it  sought  to  exer- 
cise. The  Quinby  Case  was,  however,  greatly 
modified,*  if  not  overruled,  in  State  ex  rd. 
South  Glens  Falls  v.  Mew  York  Public  Serv- 
ice Commission,  225  N.  Y.  216,  121  N.  B.  777. 

Our  statute  (section  5039,  fi.  C.  M.  1921) 
confers  upon  a  munldpallty  power : 

"To  license  and  aathorize  the  conitmction 
and  operation  of  street  railroads,  and  reqnire 
them  to  conform  to  the  grades  of  the  street  as 
the  same  are  or  may  be  established.  *  •  • 
To  grant  the  right  of  way  through  the  streets, 
avenues,  and  other  property  of  a  dty  or  town 
for  the  purpose  of  street  or  other  railroads 
and  to  regulate  the  running  and  management  of 
the  same,  and  compel  the  owner  of  such  street 
or  other  railroads  to  keep  the  street  in  repair 
when  occupied  by  such  street  or  other  rail- 
road. *  *  *  To  make  any  and  all  contracts 
necessary  to  carry  into  effect  the  powers  grant- 
ed by  this  title  and  to  provide  for  the  manner 
of  executing  the  same." 


Whether,  in  view  of  the  provisions  of  aee- 
tlon  6,  art  15,  of  our  Constitution,  the  Lieg- 
islativa  Assembly  could  delegate  to  a  mnnl- 
dpallty  authority  to  grant  a  franchise  to  a 
street  railway  company,  the  acceptance  of 
which  would  constitute  a  contract  Inviolable 
as  against  the  state,  we  need  not  stop  to  de- 
termine. For  all  purposes  of  this  appeal  it 
Is  sufficient  to  say  that-  in  our  opinion  It 
has  not  attempted  to  do  bo.  The  only  au- 
thority daimed  by  the  dty  to  cc— pd  the 
railway  company  to  operate  the  Kenwood 
Line  during  the  entire  period  covered  by  the 
franchise  rests  In  contract  which,  as  we 
have  determined.  Is  not  inviolable  as  against 
the  state.  It  follows  that  the  state  may, 
through  the  Public  Service  Commission,  re- 
lieve the  railway  company  of  the  bnrdm  thus 
Imposed.  Worcester  v.  Worcester  Consoli- 
dated Street  B.  Co.,  196  U.  S.  B89.  26  Sap. 
Ct  327,  49  L.  Bd.  581.  And  this  conduslon 
does  not  impinge  upon  the  right  of  the  in- 
habitants of  a  municipality  to  a  measure  of 
self-government  with  respect  to  matters  of 
purdy  local  concern.  The  streets  of  a  dty 
are  public  highways  (section  1612,  K.  O.  H. 
1921),  and  though  the  city  is  charged  with 
the  duty  of  keeping  them  in  repair,  and  the 
cost  of  maintenance  is  imposed  upon  the 
dty,  nevertheless  jurisdiction  over  them  is 
primarily  In  the  state,  and  the  dty  acts  with 
respect  to  them  subject  to  the  general  laws 
of  the  state  (State  ex  rel.  Telephone  Co.  v. 
Bed  Lodge,  30  Mont  838,  76  Pac.  758). 

[9]  Our  attention  is  directed  by  counsel 
for  the  dty  to  provisions  contained  In  Ordi- 
nance 619,  either  directly  or  by  appropriate 
reference  to  the  generid  ordinance  of  the 
dty,  and  particular  reference  is  made  to  the 
provisions  requiring  the  railway  comjpany  to 
pave  the  streets  between  its  tracks  and  to 
sdl  commutation  tickets,  and  to  the  provi- 
sion that  the  cars  shall  be  required  to  make 
a  minimum  number  of  trips  dally  between 
designated  hours;  but  the  rights  referred  to 
do  not  constitute  property  rights  beyond  leg- 
islative control.  Worcester  v.  Worcester 
Consolidated  Street  B.  Co.,  above;  Unbaqae 
Blec.  Ck>.  v.  Dubuque,'  260  Fed.  353. 171  C.  C. 
A.  219,  10  A.  L.  B.  495.  It  is  our  conduslon 
that  the  state  may,  throu^  the  Public  Serv- 
ice Commission,  relieve  the  railway  company 
of  its  contract  obligation  to  operate  the  Ken- 
wood Line,  or  a  part  of  It  during  the  entire 
period  covered  by  the  franchise,  but  that, 
until  the  state  has  acted  In  the  premises, 
the  obligation  is  a  continuing  one^  wblch 
the  city  is  entiUed  to  have  discharged.  This 
being  a  suit  in  equity,  jurisdiction  over  the 
subject-matter  should  be  retained  until  final 
disposition  upon  the  merits. 

It  is  ordered  that  the  judgment  be  re- 
versed and  the  cause  remanded  to  the  dis- 
trict court  with  directions  to  grant  an  in- 
terlocutory injunction  restraining  the  defend- 
ant its  agentSi  servants,  and  emjdoyea^  front 
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diacontinuing  tbe  portion  of  the  Kenwood 
line  In  question  until  snch  time  (if  at  all) 
as  tbe  Public  Service  Commission  shall  grant 
authority  for  such  discontinuance,  and  to 
tetain  Jurisdicticm  over  the  controversy  for 
a  reasonable  time,  until  application  is  made 
to  tbe  commission  and  action  bad  thereon. 
'  Reversed  and  remanded. 

BRANTIiY,  C.  J.,  COOPBR  and  QAJJESS. 
JJ,  and  H.  H.  EWING,  District  Judge  (sit- 
ting in  place  of  BEXNOLDS.  J.,  disqualified), 
concnr. 


(tt  uont.  tan 

FLYNN  et  aL  v.  POINDEXTER  4  ORR 

LIVESTOCK  CO.  et  at. 

(No.  4766.) 

(Bopreme  Conrt  of  Montana.    Ifay  15^  1922.) 

1.  Trial  «=3 1 39 (I)— Whether  there  Is  tubstan* 
tial  evidence  to  support  plaintiff's  ease  Is 
qnestlon  for  the  ooort. 

Under  Rev.  Codes  1921,  {  9817,  providing 
for  a  dismissal  or  nonsuit  for  failure  of  proof, 
whether  there  is  substantial  evidence  in  support 
of  plaintiff's  ease  is  always  a  qnestlon  of  law 
for  the  court. 

2.  Trial  ^si39(l)— Competent  evidenoa  must 
be  predned  of  all  neoessary  faots  to  prevent 
■onsalt. 

Willie,  on  motion  for  a  nonsuit,  every  fact 
is  deemed  proved  which  the  evidence  tends  to 
cttsbiish  and  must  be  viewed  in  the  light  most 
favorable  to  plaintiff,  yet  competent  evidence 
must  be  produced  of  all  facts  necessary  to  a 
recovery  upon  which  the  jury  can  base  a  rea- 
•onaUy  reliable  condusion,  and  nothing  can  be 
left  to  mere  conjecture. 

S.  Animals  «=3 1 4— Evidence  held  Insulllelent  to 
make  ease  for  driving  cattle  from  range. 
In  an  action  for  driving  plaintiff's  cattle 
vliich  were  running  on  the  range  on  the  public 
domain  to  a  point  near  his  inclosed  field  and 
leaving  them  without  feed  or  pasture,  causing 
them  to  break  into  plaintiff's  grain  field  and  de- 
stroy the  crop,  evidence  field  insufficient  to 
support  the  allegations  that  the  cattle  were 
driven  without  food  or  pasture,  that  plain- 
tilTs  fence  was  torn  down  by  defendants,  or  to 
■how  how  the  cattle  got  into  tbe  inclosed  fields. 

4.  Animala  «=>I4— Burden  of  Issne  of  prexU 
■ate  oame  of  Injury  by  oattle  driven  from 
raage  Is  m  plaintiff. 

In  an  action  for  driving  plaintiff's  cattle 
from  the  range  on  the  public  domain  and  leav- 
ing them  near  his  inclosed  fields  into  which 
they  broke,  the  burden  of  proof  rested  on  plain- 
tiffs to  prove  that  the  driving  of  the  cattle  by 
defendants  was  the  proximate  cause  of  the  in- 
jury snd  damage  complained  of. 

5.  Animal*  «=»  1 4— Driving  cattle  from  range 
net  actionable  without  oansal  oonneotlon  be- 
tween act  and  injury. 

To  support  a  recovery  for  driving  plaintiff's 
csttle  from  the  range  on  the  public  domain  leav- 
ing them  near  his  indoaed  fields  into  whid> 
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they  broke,  destroying  the  crop,  there  must  be 
a  causal  connection  between  the  negligence  al- 
leged and  the  injury. 

Appeal  from  District  Ckiurt,  Beaverhead 
County;   Wm.  A.  Clark,  Judge. 

Action  by  Thomas  Flynn  and  another 
against  the  Poindexter  &  Orr  Livestock  Com- 
pany and  another.  From  a  judgment  of 
nonsuit,   plaintiffs  appeal.     AfiSrmed. 

Walsli,  N<dan  A  ScaHon,  of  Helena,  for 
app^lants. 

Callaway  db  Callaway,  of  Dillon,  for  re- 
^Hindents. 

QALBN,  J.  This  is  am  action  to  recover 
92,100,  alleged  damages  for  tbe  Injury  and 
deetructioii  of  certain  grain  In  shock,  be- 
longing to  plaintitTs,  on  their  land,  by  rea- 
son of  a  large  number  of  cattle  breaking  into 
plaintiffs'  inclosed  grain  field,  feeding,  and 
tramping  upon  such  crops. 

It  aiq;)ear8  that  the  plaintiff  Rutledge 
leased  from  his  eoplalntiff  certain  lauds  in 
the  valley  of  the  Blacktail  Deer  creeks 
Beaverhead  county,  Mont,  which  were  in- 
closed by  fence,  150  acres  of  which  were 
planted  in  oats;  that  such  grain  crop  grown 
thereon  bad,  on  the  dates  comidained  of, 
November  3  to  6,  1918,  been  harvested  and 
shocked;  and  that  the  crop  was  owned  joint- 
ly by  the  plaintiffs.  The  defendant  corpora- 
tion also  owned  lands  in  this  valley,  and  was 
at  tbe  time  engaged  in  the  business  of  rais- 
ing cattle,  horses,  and  she^;  tbe  plaintUT 
Flynn  conducting  like  business.  About  12 
miles  from  the  lands  owned  by  the  plaintiff 
Flynn  and  contiguous  to  lands  owned  by  the 
defendant  company,  there  was  a  body  ot  un- 
sorveyed  public  domain,  open  for  the  use 
of  the  public  in  stock  grazing;  and. that  cm 
tbe  3d  day  of  November,  1918,  there  were 
grazing  thereon  cattle  in  large  number  be- 
longing to  the  plaintiff  Flynn,  to  the  de- 
fendant company,  and  to  other  residents  of 
Blacktail  Deer  Creek  Valley.  Bert  Orr  was 
employed  by  the  defuidant  omipany  and 
was  one  of  its  directors  and  its  manager, 
and  on  the  date  mentioned  it  is  alleged  that 
the  defendants,  being  desirous  of  excluding 
from  such  public  domain  cattle  other  than 
those  belonging  to  tbe  defendant  company, 
drove  off  the  range,  where  they  were  pastur- 
ing, such  cattle  to  the  number  of  at>out  1,200 
head,  the  property  of  the  plaintiff  Flynn 
and  others,  against  the  will  of  tbe  owners 
and  without  their  consent,  and  over  pro- 
test, and  moved  them  a  distance  of  16  miles 
along  tbe  public  highway  without  feed  or 
pasture,  during  the  prevalence  of  a  snow- 
storm, leaving  tbem  in  a  hungry  condition/ 
on  a  portion  of  the  plaintiff  Flynn's  land, 
adjacent  to  the  field  where  the  grain  har- 
vested and  shocked  was  injured  and  destroy- 
ed by  them.    It  is  alleged  that  the  defendant 
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knew,  or  In  the  ezerdse  of  reasonable  care 
should  have  known,  that  the  cattle,  left  in 
the  hungry  condition  In  which  they  were, 
would  break  into  the  field  of  grain  belonging 
to  plaintiffs ;  that  they  were  by  the  defend- 
ant so  left  without  advice  to  the  plaintiff 
as  to  their  presence ;  and  that,  on  the  night 
of  the  4th  of  November  and  the  morning  of 
the  5th,  they  broke  Into  the  inclosure  con- 
taining the  grain,  and  ate  up  and  destroyed 
about  35  acres  of  grain. 

By  answer  filed,  the  defendants  admitted 
the  corporate  existence  of  the  defendant 
company;  that  the  defendant  Bert  Orr  was 
in  its  employ  and  at  the  time  was  its  man- 
ager and  a  m^nber  of  Its  board  of  directors. 
Further  it  is  admitted  that  the  plaintiff 
Vlynn  and  the  defendant  company  were  the 
owners  of  large  numbers  of  cattle ;  that  the 
plaintiff  Flynn  owned  lands  adjacent  to  the 
lands  of  the  defendant  company;  and  that 
contiguous  to  some  of  the  lands  owned  by 
the  defendant  company  "there  is  a  body  of 
unsurvejed  public  land  open  to  the  public 
without  pay  for  grazing  stock."  All  other 
allegations  of  plaintiffs'  complaint  are  de- 
nied. By  way  of  special  defense  it  is  alleged 
that,  at  the  time  stated  in  plaintiffs'  com- 
plaint, the  plaintiff  Flynn  and  one  Pat  Laden 
were  holding,  in  charge  of  their  herders 
and  employees,  about  1,200  head  of  cattle  in 
the  valley  of  the  Blacktail  Deer  creek,  and 
attempting  to  pasture  them  up(m  about  300 
acres  of  public  domain,  which  was  wholly 
insufficient;  that  they  were  so  carelessly 
and  negligently  herded  that  they  were  per- 
mitted to  break  through  the  fences  inclosing 
the  lands  of  the  defendant  company,  to  over- 
run the  same,  and  feed  off  the  grass  grow- 
ing thereon;  that  the  defendants  demanded 
of  the  plaintiff  Flynn  that  he  take  care  of 
such  cattle  and  prevent  trespass  by  them 
on  lands  belonging  to  the  defendant  company, 
which  the  plaintiff  Flynn  failed,  neglected, 
and  refused  to-  do.  i 

It  is  then  alleged  by  defendants,  by  way 
of  "full  and  complete  defense": 

"That  being  otherwise  unable  to  protect  the 
feoceg  and  lands  of  the  defendant  company 
from  the  encroachments  of  said  cattle,  these  de- 
fendants, as  they  had  a  right  to  do,  gathered 
up  said  cattle  so  being  in  the  charge  of  said 
plaintiff  and  those  acting  in  conjunction  with 
him,  and  drove  the  same  down  the  coanty  road 
through  the  valley  of  Black  Tail  Deer  creek,  a 
distance  of  some  10  miles,  and  left  the  same 
near  the  premises  of  the  said  plaintiff  Flynn,  and 
in  the  vicinity  of  the  premises  of  said  Laden. 
That  the  said  plaintiff  Flynn  was  present  at 
the  time  said  cattle  were  started  from  the  lands 
of  the  defendant  company,  and  well  knew  that 
the  same  were  driven  to  and  adjacent  to  his 
own  premises  in  said  valley,  and  that  said  cat- 
tle required  the  care  and  attention  of  their 
said  owners,  but  knowing  such  facts  said  plain- 
tiff Blynn  made  no  effort  whatever  to  care  for 
the  said  cattle  and  made  no  effort  to  protect 
his  own  inclosures  or  the  fences  inclosing  the 
lands  of  his  coplaintlff  Butledge."         -        ' 


Issue  was  joined  by  plaintiffs'  reply,  where- 
in it  is  admitted  that  the  plaintiff  Flynn 
and  Pat  Laden  were  herding  cattle  on  the 
public  domain;  Otat  the  cattle  were  being 
driven  by  defendants  along  the  county  road 
and  were  left  near  the  prraiises  of  the  plain- 
tiff Flynn  In  a  hungry  condition.  By  way 
of  further  reply,  plalntlffis  deny  that  the 
fences  of  the  defendant  company  were  bro- 
ken down  by  the  cattle  belonging  to  the  plain- 
tiff Flynn  and  his  associates ;  that  the  pub- 
lic lands  contiguous  to  defendants'  lands  em- 
brace only  30O  acres,  and  in  this  connection 
allege  that  such  lands  comprise  several  thou- 
sand acres.  The  allegations  quoted  above, 
set  forth  in  defendants'  answer  as  para- 
graphs IV  and  V,  plead  by  way  of  full  and 
complete  defense,  to  the  effect  that  the  cat- 
tle were  by  the  defendants  driven  down  the 
county  road  a  distance  of  about  10  miles 
and  left  in  the  vicinity  of  the  premises  be- 
longing to  the  plaintiff  Flynn,  are  admitted. 

The  case  was  tried  to  a  Jury,  and  at  the 
conclusion  of  plaintiffs'  case  the  defendants 
moved  the  court  for  a  nonsuit,  which  was 
granted,  and  Judgment  thereupon  entered 
for  the  defendants  with  their  costs.  The  ap- 
peal is  from  the  judgment 

But  one  question  is  presented  decisive  of 
the  case,  viz.:  Did  the  court  err  in  granting 
a  nonsuit?  i 

Thomas  Flynn,  one  of  the  plaintiffs,  tes- 
tified on  direct  examination  in  part  as  fol- 
lows: 

"I  live  on  Blacktail  Deer  creek,  in  Beaver- 
head connty,  Mont.,  about  7  miles  south  from 
Dillon.  I  have  lived  there  over  40  years.  iSj 
place  is  on  both  sides  of  Blacktail  Deer  creek. 
Blacktail  Deer  creek  runs  through  about  near 
the  center  of  Blacktail  Deer  Creek  Valley 
where  I  live;  I  join  fences  with  the  Poindezter 
&  Orr  Company  for  about  2%  or  3  miles. 
Blacktail  Valley  runs  for  40  miles  from  Dillon 
up  and  down.  It  is  not  very  thickly  settled. 
It  is  settled  pretty  well  down  dose  to  town; 
Poindexter  &  Orr  Livestock  Company  owns  it 
for  about  18  or  20  miles  of  the  creek  on  both 
sides.  On  the  west  side  of  the  creek  up  until 
a  few  years  ago  since  they  took  up  dry  farming, 
the  Poindexter  &  Orr  Livestock  Company's  pos- 
sessions would  not  extend  a  mile  on  the  west 
side  of  the  creek  any  place.  I  range  my  cattle 
— Laden's  and  mine — on  Blacktail  on  both  sides 
of  the  creek.  In  late  years  Ernest  Selway  pat 
a  fence  above  so  the  cattle  can't  get  across,  but 
some  gets  across.  There  is  some  on  both 
sides  of  the  creek.  Q.  The  range  on  the  east 
side  of  the  creek  is  known  as  what  range?  A. 
It  is  known  as  the  Blacktail  and  Sweetwater. 
Q.  Is  that  the  west  side?  A.  The  west,  or 
southwest  side.  Q.  The  range  on  the  west 
side  is  known  as  what?  A.  It  would  be  the 
Blacktail  and  Sage  creek.  Q.  How  extensive 
is  that  range  on  Uie  west  side?  How  far  does 
it  extend?  A.  From  the  mouth  of  the  canyon 
— the  last  place  taken  up — over  to  .Sage  creek, 
there  is  a  strip  of  government  land  not  leas 
than  six  or  seven  miles  wide.  Q.  In  lenstli 
what  would  it  be?  A.  Yon  could  start  in  aad  go 
to  the  Centennial  THlley'  on  goremment  laaA 
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without  beins  fenced  in  in  any  place  for  40 
miles.    •    •    • 

"In  1918,  I  was  engaged  in  farming,  cattle 
raising,  and  liorse  raising.  Along  aboot  the  3d 
of  November,  1918,  my  cattle  on  the  southwest 
side  of  Blacktail  Deer  creek  was  ranging  from 
Jake  Canyon  up  to  Cottonwood  and  in  the  hills 
back  towards  the  top  of  the  range  to  Sage 
creek.  At  that  time  there  were  cattle  on  that 
range  belonging  to  Pat  Laden,  and  to  Mr.  Keen- 
an,  and  to  Orr  &  Poindexter.  About  the  3d  of 
November,  1918,  there  must  have  been  all  of 
700  bead  of  my  cattle  on  this  range.  Some  of 
these  cattle  were  on  that  range  all  snmmer. 
As  they  kept  coming  in,  I  drove  a  lot  of  them 
op  and  pat  them  on  the  public  range.  Some 
of  them  come  back  down  as  far  as  the  Poindex- 
ter  &  Orr  ranch,  and  Mr.  Orr  and  two  of  his 
men  took  them  and  put  them  out  on  Smallhorn 
Canyon.  I  went  after  them  and  asked  them 
what  they  did  with  the  cattle,  and  Mr.  Orr  told 
me  he  put  them  out  on  Smallhorn  Canyon,  and 
that  if  they  come  there  at  any  time  in  the 
future  he  would  do  the  same  thing  with  them. 
So  I  went  after  the  cattle  and  rounded  them 
up  and  took  them  back  to  my  ranch,  and  then 
I  took  them  up  again  on  the  range,  and  I  hired 
a  man  by  the  name  of  Cozad  to  herd  them  back 
on  the  range  and  not  let  them  come  dows.  I 
had  been  herding  these  cattle  up  there,  I 
guess,  about  a  month  before  the  3d  of  Novem- 
ber, 1918.  It  must  have  been  nearly  a  month 
before  the  3d  of  November  that  I  had  this 
talk  with  Bert  Orr  that  I  have  told  about  He 
said  that  the  cattle  were  in  his  alfalfa.  Along 
the  road  his  fence  was  down,  and  he  had  his 
gates  open  there  on  the  place,  none  of  them 
were  dosed,  and  the  cattle  that  come  down  the 
road  could  walk  right  in  there;  there  was  no 
fence  to  keep  them  out,  or  anything  else; 
they  never  closed  their  fence  or  gates  while 
baying  that  faU;  and  I  pnt  a  man  to  herd 
them  so  that  they  would  not  come  down  on  the 
place.  We  talked  it  over  several  times  that 
fan  before  November  Sd,  and  I  told  him  that 
I  would  not  have  them  damaging  him;  that  I 
would  keep  them  up  on  the  range  and  not  let 
them  come  back  down.  I  kept  a  herder  there 
until  the  3d  of  November.  I  had  this  man 
Cozad  for  a  while,  but  he  quit  the  job;  and 
when  he  quit  I  went  there  myself  and  a  man 
of  Pat  Laden's.  Before  the  3d  of  November, 
I  should  judge  I  had  been  there  about  10  days; 
I  did  not  keep  track  of  the  time,  but  I  should 
judge  about  10  days. 

"Q.  What,  if  anything,  took  place  on  the  3d 
of  November  in  reference  to  these  cattle?  A.  I 
went  on  up  the  road  on  the  3d  of  November  in 
the  afternoon  after  dinner,  on  horseback,  and  I 
met  Mr.  Bert  Orr  and  five  other  of  his  men  with 
the  bunch,  probably  1,200  head  of  cattle,  in  the 
mouth  of  the  lane.  They  had  them  all  rounded 
ap.  It  is  a  lane  of  Orr  &  Poindexter's  between 
the  two  places.  He  was  on  the  open  range 
joat  getting  into  it  (the  lane)  when  I  asked 
him  that  be  give  me  my  cattle  and  I  would 
take  charge  of  them.  At  the  time  I  found  these 
cattle  as  I  have  told  you,  they  were  right  with- 
in half  a  mile  of  the  public  range;  they  were 
right  on  the  public  highway  that  runs  up  and 
down  the  valley;  he  had  them  on  the  public 
highway.  I  told  him  that  I  would  take  charge 
of  the  cattle  that  were  mine,  I  did  not  .want 
him  driving  them,  and  he  told  nie  to  step  aside; 
and  I  got  right  in  front  of  the  catUe  and  kept 


them  back  in  the  lane,  and  be  told  me  the  sec- 
ond time  to  step  aside;  and  I  rode  ahead  of  the 
cattle  until  they  come  out  of  the  lane  oS  his 
land,  and  as  soon  as  they  come  out  of  his  land 
onto  the  dry  farmers'  property  I  demanded 
them  again.  I  made  anotiier  demand,  and  he 
made  the  same  statement  He  gave  me  the 
same  order,  to  step  aside.  He  had  a  gun  on  the 
saddle,  and  I  thought  the  better  thing  to  do 
was  to  step  aside.  There  was  five  men  with 
him  and  himself.  Mr.  Orr  seemed  to  be  direct- 
ing the  movements  of  the  men  there.  It  would 
be  about  12  miles  from  my  home  place  to 
where  these  cattle  were  thus  driven  or  being 
held.  This  was  on  a  Sunday.  When  I  had 
this  conference  with  Mr.  Orr,  it  was  some- 
where between  1  and  3  o'clock.  The  cattle 
were  only  just  rounded  up  when  I  first  met  Mr. 
Orr;  he  had  them  just  rounded  up  when  I  met 
him.  Before  that  when  I  last  saw  the  cattle, 
they  were  grazing  on  what  I  considered  to  be 
the  public  range,  on  probably  4  miles  by  2  or  3 
miles.  In  the  talk  I  had  with  the  defendant 
Orr  on  Sunday  afternoon  he  did  not  tell  me 
what  he  was  going  to  do  with  the  cattle;  he 
told  me  to  step  aside.  Then  later  in  the  eve- 
ning he  had  the  cattle  rounded  up  when  I  come 
down  the  road  in  front  of  his  place  below  Lan- 
don's,  about  three  hours  after,  and  I  went  again 
and  made  a  demand  on  him  for  the  price  of  the 
cattle  in  the  presence  of  Pat  Laden.  I  came 
down  the  road  in  the  direction  of  my  home 
ranch,  and  about  4  miles  beyond  where  I  last 
talked  with  him  I  met  him  again.  The  cattle 
were  driven  about  4  miles;  he  had  them  round- 
ed np  at  this  time,  and  I  made  a  demand  on 
him  for  the  price  of  the  cattle  since  he  would 
not  turn  them  over  to  me. 

"On  Monday  morning  the  cattle  was  np  in 
front  of  Orr  St  Poindexter's  home  ranch.  I 
did  not  go  up  to  see  them  there.  I  went  up  the 
road  a  little  ways  in  my  car,  and  I  seen  they 
were  there;  I  suppose  they  were  there.  They 
were  in  there  on  the  road  where  the  men  was 
working  them,  and  I  took  my  car  and  went  to 
town  and  went  over  to  Helena  fdr  to  find  out 
what  remedy  I  had  at  law.  That  was  the  last 
T  seen  of  the  cattle.  Where  I  saw  the  cattle 
up  there  at  Poindezter  &  Orr's  place,  it  would 
be  2  miles  from  where  my  fence  was  opened 
and  the  cattle  run  in,  exactly.  The  cattle  were 
being  held  stationary  at  the  time  I  seen  them 
on  Monday.  There  was  not  a  bit  of  feed  for 
the  cattle  on  the  highway  from  the  time  I  saw 
them  on  Sunday  until  Monday.  It  was  a  public 
road.  In  1918  I  did  not  hare  any  crop  in  on 
my  land  myself;  I  had  it  leased.  Patrick  Rut- 
ledge  and  Ray  Tash  were  the  lessees.  Patrick 
Rutledge  had  qnfte  a  lot  of  grain  in;  be  had 
In  somewhere  about  150  acres.  This  grain  field 
was  inclosed  by  a  fence,  part  of  it  with  a  two- 
pole  jack  fence,  and  part  of  it  with  a  three-pole 
jack  fence  and  two  wires.  When  I  went  to 
Helena  on  Monday,  the  grain  in  that  field  was 
all  stacked,  but  this  37  or  40  acres,  that  was 
in  shocks.  We  allege  no  damage  for  the  stack- 
ed grain,  but  just  for  the  shocked  grain,  that 
was  a  total  loss.  Rutledge  was  to  do  all  the 
raising  and  cutting  and  stacking  of  the  grain, 
and  we  was  equal  partners  in  the  results  of 
the  crop.  I  returned  to  my  place  from  Helena 
on  the  following  Snnday.  When  I  returned 
this  grain  was  a  total  loss.  Every  acre  of  the 
37  acres  was  a  total  loss;  that  that  was  not  in 
the  stack  was  not  worth  stacking,  and  the  straw 
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<t8eU  was  not  worth  gathering  up,  what  was 
left  of  it.  There  was  onl7  a  remnant  of  It 
left" 

On  cross-examination,  be  testified,  In  part : 

"I  don't  know  that  my  fences  were  down  at 
the  home  place.  The  fence  was  open  and  torn 
down.  I  did  not  tell  the  jury  that  they  were 
down.  There  was  a  gate  there,  and  they  could 
go  down  to  the  gate.  The  fences  were,  torn 
down  by  the  people  who  drove  the  cattle  in 
there.  The  fences  was  up  prior  to  that  morn- 
ing when  I  left.  That  morning  the  fence  at 
that  comer  was  not  down.  I  went  by  it  that 
Monday  morning,  and  the  fence  was  up,  and 
when  I  cgime  back  the  main  fence  was  down. 
There  was  a  couple  of  panels  of  the  fence  down. 
That  is  not  the  place  where  I  used  to  have 
bars.  When  I  left  for  Helena,  this  fence  at 
the  corner  was  up.  It  was  a  three-pole  jack 
fence.  I  said  the  following  Snnday  morning  the 
fence  was  down;  I  said  that  was  the  last  I 
seen  of  it  until  the  following  Sunday  morning. 
The  fence  was  not  down  at  that  comer  that 
moming  where  the  cattle  was  put  in,  but  it 
was  down  when  I  came  back.  There  was  places 
in  the  fence  along  my  place  when  I  saw  it  the 
last  time  before  going  to  Helena  that  was  not 
the  beat  in  the  world,  that  is,  of  the  pasture 
fence.  There'  was  places  in  that  fence  that 
they  could  drive  cattle  in  if  they  wanted  to 
drive  them  in.  The  first  doien  panels  of  the 
fence  along  the  road  was  up,  from  that  corner. 
For  that  distance  it  was  a  two-pole  jack  fence 
and  a  rider;  it  is  what  I  consider  three  poles. 
It  is  a  pasture  inside  of  that  field.  It  runs 
down  to  my  house.  The  cattle  could  get  down 
to  the  house,  but  they  could  not  get  oat  to  the 
main  pasture  until  they  broke  the  fence.  There 
was  not  a  pair  of  bars  where  they  broke  the 
fence.  There  was  a  place  we  used  to  go  in  at 
that  corner  to  the  creek  where  we  made  bars 
of  the  jack  fence.  Between  the  pasture  and 
the  grain  field  there  was  a  three-pole  jack  fence 
and  two  wires;  it  was  a  four-pole  jack  fence 
with  one  wire,  I  believe.  It  was  the  average 
height  of  a  jack  fence.  I  did  not  measure  it. 
It  was  high  enough  so  that  the  cattle  would  not 
jump  over  it.  It  still  turns  cattle.  It  is  right 
there  and  turns  cattle  yet  It  was  not  five  feet 
high.  It  was  just  a  regular  four-pole  fence, 
the  same  sise  as  any  other  jack  fence.  I  can't 
give  you  the  height  in  inches.  The  other  fence 
was  three  poles  and  two  wires.  That  is  turning 
cattle  yet  The  fence  I  am  now  describing  is 
the  fence  between  the  pasture  and  this  grain 
field  that  was  down.  I  first  saw  these  cattle 
in  charge  of  Mr.  Orr  at  the  mouth  of  the  lane, 
between  where  Ernest  Orr  and  Matt  Orr's  field 
is  fenced  above  the  road.  I  should  judge  that 
was  about  2%  miles  from  the  Ck>zad  ranch, 
south.  They  must  have  had  1,200  head  of  cattle 
in  the  bunch.  Mr.  Orr  and  I  had  no  talk,  only 
I  demanded  the  cattle,  I  said,  'I  will  take  care 
of  them.' 

"Q.  Didn't  he  tell  yon  at  that  time  that  he 
was  taking  these  cattle  because  you  were  herd- 
ing  them  on  his  leased  lands,  and  that  tiiey 
were  always  breaking  through  the  fence,  and 
you  were  not  stopping  it?  Answer  yes  or  no. 
A.  No.  Q.  And  didn't  yon  ask  him  where  he 
was  going  to  take  these  cattle,  and  didn't  he 
tell  you  that  he  was  going  to  take  them  down 


home  to  your  place  f  A.  He  told  me  he  did 
not  care  if  they  went  to  hell,  if  yon  want  to 
know  what  he  told  me.  He  did  not  say  that 
he  was  taking  these  cattle  down  to  my  place. 
He  told  me  to  step  to  one  side;  that  he  would 
take  charge  of  the  cattle;  that  is  what  he  said. 
That  he  bad  the  cattle  in  charge  and  to  step 
one  side.  _  Yon  bet  your  Ufe  I  stepped  to  one 
side.  I  did  not  fly  very  far  down  the  country 
after  that.  He  told  me  several  times  in  the 
lane  to  step  to  one  side.  After  that  I  went 
away  from  there— when  he  would  not  give  them 
to  me.  After  be  got  them  off  his  land,  I  made 
a  demand  that  he  give  me  my  cattle,  and  there 
was  not  any  use  for  me  to  stand  .in  front  a  gnn. 
This  time  when  I  made  the  demand  the  cattle 
were  on  his  land  coming  through  that  lane,  all 
the  way  through  for  two  miles.  I  waited  until 
I  got  off  of  what  he  could  consider  his  land 
and  made  another  demand.  They  were  not 
on  the  public  road;  they  were  on  two  dry 
ranchers'  places.  There  was  no  road  there; 
it  was  not  fenced.  When  I  came  back  with  Pat 
Laden,,  these  cattle  were  down  at  what  we  call 
the  old  Daly  field  of  the  company.  I  should 
judge  that  was  about  7  or  8  miles  from  the 
home  place.  They  had  driven  the  cattle  a  dis- 
tance of  5  miles.  There  was  not  quite  as  many 
as  250  head  in  Pat  Iiaden's  bunch;  there  was 
60  or  75  head. 

"Q.  Ton  just  simply  came  and  delivered  this 
extra  number  of  cattle,  whatever  there  were, 
over  to  these  people,  didn't  you?  A.  We  conld 
not  do  anything  else,  but  drive  them  right  In 
there;  we  could  not  get  by.  I  knew  they  had 
possession  of  the  cattle  the  last  time  I  seen 
them  driving  them  down  the  country.  Notwith- 
standing that,  I  joined  Mr.  Laden  in  taking  this 
other  bunch  of  cattle  along  until  we  met  this 
bunch  coming  down.  I  went  back  to  make  an- 
other demand,  to  see  if  I  could  get  my  cattle 
and  take  them  with  me.  At  that  time  I  told 
him  I  tamed  the  cattle  over  to  him  at  $90  a 
head.  I  would  not  say  what  price  Mr.  Laden 
demanded  for  his  cattle;  I  won't  say  how 
much  he  demanded,  but  I  told  him  $90  was  my 
price.  Mr.  Orr  told  us  that  the  cattle  and  ns 
could  go  to  hell,  if  yon  want  to  know  what  he 
said,  when  he  was  through  with  them,  but  he 
was  not  through  with  them  yet.  I  will  swear 
positively  on  oath  that  I  did  not  know  that  the 
cattle  on  Sunday  night,  on  the  3d  of  November, 
were  put  in  the  company  field  at  the  home  place 
and  fed  there  and  stayed  there  all  night  I 
don't  know  what  become  of  the  cattle  after  I 
left  that  night  until  the  next  moming.  The 
next  morning  I  seen  the  cattle  on  the  road 
somewhere  about  noon  or  the  forenoon;  I  won't 
say  exactly  what  time  it  was.  I  saw  them  in 
front  of  the  house  and  the  stables.  I  did  not 
get  close  enough  to  make  any  estimates  at  all 
of  the  number  of  cattle  that  were  there  at  that 
time ;  I  would  not  get  within  range  of  the  rifle 
any  more.  I  was  afraid,  I  will  admit  it.  l%ere 
was  not  any  cattle  in  that  vicinity  only  the 
bunch  they  were  driving,  and  I  come  to  the  con- 
clusion, from  that,  that  they  were  mine.  I  don't 
know  anything  about  the  condition  of  the  cattle 
that  morning.  It  was  starting  to  snow  when 
I  left  home;  it  was  snowing  in  Helena  the 
next  morning  good  and  strong.  It  was  not 
storming  Monday  moming  at  daylight  but  it 
wa^  storming  at  noon  when  I  left  home.  There 
was  a  windstorm  raging  Sunday  night  all  night. 
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nooa  nntn  Tuesday  night,  I  guess,  and  Wednes- 
bnt  there  was  no  snow;  it  snowed  from  Monday 
day.    I  left  for  Helena  on  the  2  o'clock  train." 

Patrick  Laden  testified,  in  part,  on  direct 
examination : 

"I  am  related  to  Tom  Flynn,  one  of  the  plain- 
tiffs. I  have  lived  in  Beaverhead  county  about 
26  years.  My  business  has  been  farming,  rais- 
ing some  cattle  and  a  few  head  of  horses.  In 
connection  with  the  alleged  injury  to  some 
grain  belonging  to  Mr.  Batledge  and  Mr.  Flynn 
tai  1918t  I  had  something  to  do  with  cattle  then. 
I  owned  some  cattle  in  November,  1918.  I 
owned  in  the  neighborhood  of  800  or  350  head, 
maybe  more.  I  kept  the  cattle  up  on  the'range 
at  the  bead  of  BlacktaQ  during  the  snmmer 
noBtbs  nntil  the  cattle  were  brought  in  in  the 
fan.  During  the  first  part  of  November,  191S, 
tbete  cattle  were  on  the  range.  In  order  to 
keep  them  on  the  range,  we  were  driving  them 
np  and  keeping  them  up  in  the  hills.  By  'we' 
I  have  reference  to  the  man  I  bad  there  help- 
ing lilr.  Flynn;  I  did  not  stay  up  there.  On 
November  3,  1918,  I  was  taking  np  some  cat- 
tle up  to  the  range.  These  cattle  kept  coming 
down  from  the  hills.  I  saw  Bert  Orr  on  that 
day  on  the  county  road,  I  think  7  or  8  miles  up 
the  road  from  Tom  Flynn's  place;  I  could  not 
say  how  fai^  it  was.  I  could  not  say  exactly 
bow  many  cattle  I  waa  taking  up  to  place  on 
the  public  range  at  that  time,  but  maybe  70 
or  80  bead.  In  going  up  there  I  met  Mr.  Flynn. 
I  waa  going  np  with  the  cattle,  and  he  was  com- 
ing on  down  towards  home.  I  kept  going  on 
op.  Mr.  Flynn  did  not  keep  on  going  down; 
he  come  back  with  me.  In  going  on  up  I  saw 
the  defendant  Bert  Orr,  and  as  near  as  I  know 
he  and  four  or  five  men  he  had  with  him,  I 
could  not  say  which,  had  a  bunch  of  cattle  all 
rounded  np  in  the  center  of  the  road,  and  he 
was  cutting  ont  catUe  out  of  the  bunch.  It 
waa  a  big  bunch  of  cattle.  There  would  be 
abont  1,000  or  1,100  head.  There  was  cattle 
belonging  to  me  in  that  bunch;  that  is,  cattle 
other  than  the  cattle  I  was  driving  up  there. 
The  cattle  I  was  driving  np  there  went  into 
the  bunch  in  the  middle  of  the  road.  I  could 
not  go  on  with  the  bunch  I  was  driving  because 
that  whole  big  bunch  was  in  front  of  me  and 
I  coold  not  get  through  the  bunch.  There 
should  be  dose  to  30O  head  of  my  cattle  in 
that  bunch,  without  adding  the  bunch  I  was 
taking  np.  This  bunch  of  1,000  cattle  belonged 
to  different  parties.  At  the  time  I  encounter- 
ed these  cattle,  they  were  standing  still.  They 
were  bunched  up,  and  the  men  was  holding 
them  in  the  road.  Bert  Orr  was  doing  the  cut- 
ting out;  he  cut  out  some  cattle  out  of  the 
bunch.  Mr.  Flynn  did  not  have  any  conversa- 
tion with  Mr.  Orr  in  my  presence;  I  did  not 
bear  him  have  any  at  that  time.  I  went  over 
to  Mr.  .Orr  and  asked  him  what  he  was  doing 
with  the  cattle,  and  he  said,  'I  am  going  to  get 
mine  out  of  here,  and  turn  them  to  hell  down 
the  road.'  I  aaid,  'Tou  have  my  cattle  in  your 
poesession,'  and  I  'said,  'You  better  take  care 
of  them.'  He  laughed  and  went  on  cutting  out 
and  kept  a  going.  That  is  all  the  conversation 
I  had  with  him  that  I  remember.  I  believe  I 
told  him  that  I  could  have  sold  them  cattle  last 
spring  for  |70  a  head,  and  that  he  had  better 
take  care  of  them;  that  be  had  them  now  in 
bis  possession.    The  60  or  70  head  I  was  driv- 
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ing  np  got  into  that  bunch.    When  I  left  there 

that  afternoon  I  did  not  bring  any  of  the  cattle 

with  me. 

"The  next  time  I  saw  these  cattle  was  the 
next  day,  Monday.  I  saw  them  on  the  road 
about  half  a  mile  back  of  the  company  ranch, 
bach  of  the  Poindexter  &  Orr  ranch.  I  think 
that  wonld  be  about  2^  miles  or  3  miles  from 
this  pasture  that  they  finally  got  into  next  to 
this  grain  field.  At  that  time  when  they  were 
on  the  road  there  there  was  four  or  five  men 
around  the  bundi;  they  were  rounding  them 
up  in  a  bunch  on  the  road.  I  saw  them  there 
in  the  forenoon,  probably  between  9  and  10 
o'clock,  around  that  time.  At  that-  time  I  waa 
going  np  in  the  hills.  I  waa  in  the  company's 
field.  I  next  saw  that  bunch  of  cattle  in  the 
afternoon  of  that  day,  between  1  and  2  o'clock; 
it  was  after  dinner.  At  that  time  the  cattle 
were  in  Mr.  Flynn's  field.  I  don't  know  how 
they  got  in  there.  The  fence  was  up  that 
morning  as  I  passed  by  the  road.  When  I  saw 
the  cattle  in  the  pasture,  the  fence  waa  down 
at  the  comer  where  the  roads  cross  each 
other;  there  was  abont  two  panels  of  the  fence 
down.  I  have  no  personal  knowledge  as  to 
how  it  came  to  be  down.  There  were  in  the 
pasture  about  the  same  amount  of  cattle  that 
was  in  the  bunch,  I  would  think  from  the  looks 
of  it.  It  started  to  rain  a  little  bit  about  noon, 
and  about  1  o'dock  it  started  in  to  snow  after 
that,  later  in  the  evening;  it  was  a  soft  snow. 
It  was  a  small  field  for  a  snmmer  pasture  along 
the  road  where  the  cattle  went  in;  there  waa 
better  than  100  acres  in  it.  There  waa  an 
oat  crop  being  raised  on  some  land  close  to 
where  that  pasture  was.  There  waa  a  fence  be- 
tween that  oat  field  and  that  pasture.  At  the 
time  I  saw  these  cattle  in  the  pasture  I  did 
not  do  anything  that  Monday  afternoon;  I 
went  home.  I  next  saw  these  cattle  Tuesday 
morning  right  dose  to  Mr.  Flynn's  house, 
standing  up  around  bis  granary  and  corrala 
he  had  there.  I  believe  it  snowed  all  night  that 
night.  Tuesday  morning  I  did  not  notice  the 
condition  of  the  oata  in  the  oat  field.  Wednes- 
day morning  I  went  over  there  after  the  elec- 
tion. I  come  to  town  Tuesday  evening  here. 
It  was  election  day,  and  I  went  back  over  there 
Wednesday  morning,  and  I  found  that  some 
of  the  cattle  waa  in  the  oata,  and  some  of 
them  were  breaking  in,  going  through  the  fence 
when  I  got  over  there.  I  tried  to  drive  them 
out.  Pat  Rutledge  come  up  and  helpi^d  me,  and 
he  had  a  man,  but  the  man  was  afoot;  he  had 
no  horse;  and  Mrs.  Flynn  was  out  there  afoot, 
and  there  was  the  little  boy,  Mrs.  Heavy's  boy; 
he  was  out  there.  That  was  on  Wednesday 
morning.  There  was  about  200  or  300  head 
in  there  when  we  started  to  put  them  out.  We 
did  not  put  them  out  because  we  could  not.  I 
kept  at  it  until  half  past  6  or  ft  o'clock  that 
evening,  me  and  Pat  Rutledge  and  his  man 
and  Mrs.  Flynn  and  the  boy.  The  first  time  I 
noticed  these  cattle  in  the  grain  was  Wednes- 
day morning,  and  at  that  time  there  was  about 
20O  head  in  the  grain.  They  went  through  the 
fence  into  the  grain  field.  Pat  Rutledge  was 
trying  to  drive  them  Out  when  I  first  noticed 
them  in  the  groin  field.  That  morning  he  was 
the  only  one  that  waa  there.  We  kept  trying 
to  get  them  out  of  there  until  Wednesday 
evening. 

"In  the  meantime  during  that  day  Pat  But- 
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ledge's  man  came  to  engage  In  the  work  of  get- 
ting them  ont,  but  he  .waa  afoot;  he  had  no 
horse;  and  Itrs.  Flynn  and  Vincent  Heavy,  the 
bo7  that  was  stopping  there,  came  also.  We 
conld  not  do  a  thing  with  them.  While  we  were 
trying  to  drive  them  back,  they  got  worse. 
They  were  coming  down  through  the  crop,  and 
they  were  making  better  headway  than  we  was. 
They  were  increasing  right  along  until  the 
whole  bunch  got  in  the  grain.  By  Wednesday 
evening  all  that  waa  in  that  bunch  was  in  the 
grain,  about  1,000  or  1,100  head.  We  worked 
at  them  until  6  o'clock  that  evening.  I  had 
three  dogs  and  my  saddle  horse,  and  I  was 
tired,  and  I  went  home.  I  had  supper  and  got 
the  man,  and  the  two  of  as  come  back  that 
evening,  and  I  got  a  fresh  horse.  When  we 
got  back,  Butledge  was  in  the  field.  We  heard 
the  dogs  barking,  and  we  went  over  to  him,  and 
we  worked  there,  the  three  of  us,  until  12 
o'clock  at  night.  We  finally  succeeded  in  get- 
ting the  cattle  ont  the  next  day,  Thursday.  We 
could  not  do  a  thing  with  them  all  Wednesday 
night,  and  at  12  o'clock  we  made  up  our  minds 
to  leave  them;  we  could  not  do  a  thing  with 
them  under  any  consideration.  We  did  not 
have  any  trouble  at  all  on  Thursday  to  get 
them  ont;  we  just  got  them  in  the  lower  end 
of  the  field,  and  drove  them  to  Flynn's  corral. 
The  reaaon  we  were  able  to  drive  them  so 
easily  on  Thursday  was  they  seemed  to  be  filled 
up,  and  then  we  could  drive  them;  that  is  my 
notion  about  it.  The  range  where  these  cattle 
were  herded  was  all  the  way  from  a  mile,  I 
would  think,  to  a  mile  and  a  half  from  the 
county  road.  After  you  get  up  a  mile  from 
the  county  road  I  did  not  see  any  fences. 
There  is  a  fence  along  the  county  road." 

On  cross-examination  he  testified: 

"November  Sd  was  Sunday.  I  saw  Tom 
Flynn  on  the  county  road  the  first  time  that 
day,  right  above  the  company  ranch,  between 
the  company  ranch  and  Frank  Landon's.  Mr. 
Flynn  was  traveling  towards  home.  I  was 
driving  up  some  cattle.  I  had  gotten  some  of 
these  cattle  in  Flynn's  field  and  the  rest  of 
them  on  the  road,  on  the  road  below  the  com- 
pany lands.  I  was  taking  the  cattle  up  the 
country.  After  I  met  Mr.  Flynn,  I  drove  these 
cattle  probably  a  mile  or  a  mile  and  a  half  be- 
fore I  met  Mr.  Orr  with  this  other  bunch. 
These  cattle  at  that  time  were  about  three  or 
three  and  a  half  miles,  I  would  think,  from  the 
company  ranch.  When  the  two. herds  of  cattle 
were  joined,  Mr.  Flynn  did  not  do  anything. 
We  did  not  stay  there.  I  went  in  to  see  Mr. 
Bert  Orr;  he  was  in  the  herd.  I  wanted  to 
see  what  he  was  going  to  do  about  the  cattle. 
He  told  me  that  when  he  got  through  catting 
his  out  he  would  turn  them  to  hell  down  the 
road;  and  that  is  the  time  I  told  him  he  had 
my  cattle,  and  he  conld  take  care  of  them  at 
$70  a  head.  Then  I  went  home,  and  Mr.  Flynn 
went  with  me,  and  Mr.  Bobinack  too.  Mr. 
Flynn  stopped  at  his  house,  and  I  went  home. 
Mr.  Flynn  did  not  te&  me  then  to  keep  an  eye 
on  what  was  being  done  with  the  cattle;  he 
told  me  that  on  Monday,  I  believe.  I  was  rid- 
ing for  cattle  is  why  I  went  up  that  way  Mon- 
day morning;  not  for  these  cattle,  but  for  any 
strays  there  was.  I  did  not  notice  any  cattle 
down  by  BIr.  Flynn's  at  that  time  Monday 
morning.  I  did  not  see  any  cattle  down  there. 
I  went  into  the  Poindexter  &  Orr  field.    Mr. 


Flynn  did  not  go  with  me  that  morning  af  aH. 
After  I  saw  Mr.  jFlynn  there  on  Monday  morn- 
ing, I  went  alone  up  the  country.  Monday 
morning  Mr.  Flynn  told  me  to  see  where  the 
cattle  waa  that  was  on  the  road  above.  That 
is  what  he  told  me  at  that  time,  to  see  where 
the  cattle  was.  That  is  all  I  seen  of  Mr. 
Flynn  for  four  or  five  days.  I  noticed  some 
of  these  cattle  on  Monday  afternoon  in  Flynn's 
field,  but  I  don't  know  how  they  got  there.  I 
did  not  see  anybody  driving  them  Monday  after- 
noon. There  were  none  in  there  Monday  morn- 
ing when  I  passed  by  there  on  the  road;  there 
was  no  cattle  in  Flynn's  field  when  I  got  back 
to  Flynn's.  I  waa  home  Monday  evening.  I 
next  saw  the  cattle  Tuesday  morning.  I  went 
over  to  Flynn's,  and  I  saw  the  cattle  bunched 
up  around  Flynn's  corrals  on  the  outside  of 
the  corrals,  and  around  his  granary  and  pota- 
to patch.  He  had  a  potato  patch  back  of  the 
granary,  and  they  were  standing  around  there. 
A  little  farther  up  into  the  dry  field  there  ynm 
one  fence  between  the  cattle  and  the  grain  field. 
"Q.  So  they  had  to  go  through  from  the  po- 
tato patch — they  had  to  go  through  the  open- 
ing in  the  fence,  and  then  go  through  the  lane 
up  into  the  dry  field,  is  that  right?  A.  There 
was  a  short  lane;  yes,  sir.  At  this  opening 
there  was  a  pair  of  bars.  Q.  If  they  had  been 
up  then,  there  would  have  been  two  fields  to 
go  through  before  they  could  get  to  the  grain 
field?  A.  There  was  two  fences  to  go  through. 
On  Tuesday  morning  there  was  just  a  fence 
to  the  left  of  where  the  cattle  was.  The  grain 
was  probably  a  mile  from  Mr.  Flynn's  house, 
maybe  more;  it  might  be  a  mile  down  in  the 
lower  end  of  the  field  where  the  grain  was. 
The  cattle  did  not  have  to  go  by  Mr.  Flynn'a 
house  in  order  to  get  down  to  the  grain; 
tbcy  had  to  go  out  that  lane  into  his  dry  field. 
We  call  it  10  rods  from  Mr.  Flynn's  door  of 
bis  house  over  to  the  land.  It  was  in  plain 
sight  of  the  bouse.  After  the  cattle  got  up  in 
the  dry  field,  you  could  see  them  from  the 
house,  if  you  were  outside.  I  don't  know 
what  time  on  Tuesday  the  cattle  got  out  of 
the  pasture  and  the  potato  patch  and  around 
the  granary,  up  into  this  dry  field.  I  did  not 
stay  there  long  Tuesday  morning  until  I  went 
home.  I  seen  that  the  cattle  was  around  there 
standing  up  around  the  fences,  or  at  the  gran- 
ary, and  around  there.  I  could  not  say  wheth- 
er the  bars  were  up  at  that  time  or  not.  At 
that  6me  I  did  not  aee  that  any  of  the  cattle 
had  gotten  out  into  this  short  land.  I  went 
back  home  and  went  to  town.  That  was  Tues- 
day, election  day.  I  got  back  to  the  Flynn 
place  Wednesday  morning,  and  there  was  a  few 
head  of  the  cattle  in  Flynn's  field  in  the  grain. 
There  was  six  or  eight  head  down  in  the  oata. 
There  was  six  or  eight  head  in  the  oata 
Wednesday  morning,  and  the  rest  of  the  bunch 
was  above  in  the  same  field.  I  did  not  chase 
these  six  or  eight  head  at  that  time.  I  don't 
know  whether  any  grain  had  been  eaten  up  at 
that  time  or  not;  I  waa  not  out  to  the  grain 
at  all  at  that  time.  When  I  got  there,  there 
was  about  200  head  of  the  bunch  in  the  same 
field,  picking  around  the  edges.  The  grain  that 
was  shocked  on  the  land  was  maybe  a  quarter 
of  a  mile  away.  I  made  an  effort  to  chase 
these  200  head  out,  but  I  did  not  get  them  out. 
We  got  the  cattle  out  Thursday  morning;  we 
got  another  man,  and  we  got  them  all  out. 
Thursday  morning  I  called  up  John  Laden  when 
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I  went  home,  and  be  come  over  and  helped  ua. 
We  ^t  them  oot  easily  Thursday  morning. 
H>e  fwnr  of  as  got  them  oat  We  pat  the  cat- 
tle in  Flynn's  corrals.  I  cut  mine  oat  that 
day,  and  I  had  his  cattle  tiiere  and  I  put  them 
in  his  field  across  the  road.  On  Thursday  we 
put  the  Flynn  cattle  across  the  lane  into  Flynn's 
field,  on  the  other  side  of  the  road.  I  put  all 
of  the  Flynn  cattle  across  the  road,  and  I  took 
mine  home." 

Tbe  plaintiff  Patrick  Butledge  testified  on 
<Urect  examinatl«i  In  part  as  follows : 

"In  1918,  I  had  some  of  Mr.  Flynn's  land 
leased,  and  I  had  about  150  acres  of  that  land 
in  oats,  besides  some  alfalfa  I  had  to  look  aft- 
er. This  whole  field  of  150  acres  of  oats  was 
fenced  an  around.  I  had  a  medium  amount  of 
a  crop;  I  had  what  I  ndl  a  fairly  good  crop. 
About  the  4th  or  5th  of  November,  I  had  it  aU 
stacked,  except  around  about  40  licres,  I 
sbonld  judge,  and  that  was  in  shocks.  I  had 
just  finished  cutting  it  about  five  days  before, 
and  it  was  not  ready  to  put  in  stack  yet  Fig- 
uring up  what  I  threshed  and  what  I  sold,  it 
went  something  around  60  bushel  to  the  acre. 
The  whole  field  was  the  same  crop;  It  was  the 
same  kind  and  class  of  grain  in  that  field.  It 
went  40  pounds  to  the  bushel;  that  is  what  I 
paid  for  threshing  it;  that  is  the  way  it  is 
averaged.  About  that  time  other  people  sold 
oats  for  $2.85  a  hundred.  Q.  When,  if  at  all, 
did  you  first  learn  that  there  were  any  cattle 
in  this  field?  A.  Well,  the  evening  of  the  5thi 
election  day,  I  came  to  town  to  vote,  and  when 
I  got  home  that  evening  it  was  just  getting 
along  towards  dark;  it  was  not  quite  dark,  but 
it  was  getting  along  there,  'and  just  as  I  got  to 
the  house  Mrs.  Flynn  was  there.  She  come 
down  afoot;  she  come  down.  It  was  about  8 
o'dock  on  Tuesday  evening  that  I  first  learned 
of  it  Upon  learning  that,  I  got  my  -  saddle 
horse  and  went  right  oat  after  them.  There 
Was  a  bunch  of  cattle  coming  down  on  this 
bench  land  above  the  grain,  and  I  started  work- 
ing on  them  right  there,  and  they  kept  getting 
more  and  more;  they  kept  backing  me  up,  and  I 
worked  with  them  until  about  half  past  10  o'clock 
on  Tuesday  evening,  and  they  got  too  much  for 
me.  I  could  not  do  anything  with  them  alone. 
I  got  my  horse  pretty  well  run  down,  and  I 
vent  back  to  the  house.  I  had  a  hired  man 
there,  and  he  was  in  bed,  so  when  I  asked  him 
if  he  would  get  up  and  help  me  he  did.  He 
come  out  with  me.  There  was  a  saddle  horse 
there,  but  I  did  not  have  any  second  saddle,  and 
we  changed  off  once  in  a  while.  When  he  got 
tired  riding  bareback,  I  would  take  it,  and  we 
worked  there  until  half  past  4  in  the  morning. 
On  Tuesday  evening  these  cattle  on  the  bench 
were  inside  of  the  grain  inclosure.  At  that 
time  there  was  no  grain  damaged.  I  should 
judge,  according  to  the  way  it  looked,  from 
what  I  threshed  of  it  and  everything,  that  there 
was  between  35  and  40  acres  still  of  the  grain 
in  shocks.  I  could  not  be  exact  about  the 
amount  The  grain  field  runs  up  quite  a  ways 
in  the  upper  end,  but  then  on  Tuesday  evening, 
from  where  the  shocks  were  the  cattle  may 
have  been  better  than  a  quarter  of  a  mile  away 
from  there.  The  grain  field  runs  along  where 
the  rest  of  it  was  stacked  and  joins  this  bench 
land;  there  is  just  an  irrigating  ditch  between 
These  was  lota  of  snow  ou  the  ground 


on  Tuesday  evening.  The  cattle  seemed  to  be 
hungry;  they  were  hungry  and  bawlilg;  they 
were  bawling  with  hunger,  I  don't  know  what 
else  it  could  be.  The  cattle  were  forcing 
ahead  all  the  time.  The  whole  bunch  of  cattle 
got  to  the  grain  about  6  o'clock  Wednesday  eve- 
ning. I  was  riding  right  along  all  day  Wednes- 
day with  the  cattle.  During  tUs  period  of  time, 
in  trying  to  get  these  cattle  out  of  the  grain 
field,  I  was  assisted  by  Pat  Laden.  He  was  the 
first  one  that  come  there  to  help  me,  and  him 
and  I  worked  there  from,  I  should  judge,  it  was 
along  about  8  o'clock  on  Wednesday  morning 
when  he  come  there,  and  he  and  I  worked  with 
them.  We  got  them  up  a  little  ways  until  they 
saw  where  we  were  driving  them,  and  then  they 
started  to  break  on  us  again.  I  think  it  was 
about  10  o'clock,  or  some  place  around  there, 
on  Thursday  morning,  when  we  succeeded  in 
getting  the  cattle  out  of  the  grain.  We  did  not 
have  much  trouble  Thursday  morning  in  getting 
them  out.  They  were  all  lying  down  in  a  bun(£ 
when  we  got  there,  and  they  seemed  to  be  sat- 
isfied, filled  np.  They  ought  to  be;  they  ate 
40  acres  of  grain'up.  After  we  got  the  cattle 
out  of  the  grain  field,  this  grain  that  was  shock- 
ed I  consider  almost  a  total  loss." 

On  cross-examination  be  testified: 

"It  is  about  a  mile  from  where  I  live  to 
Tom  Flynn's  house.  I  can  see  Tom  Flynn's 
house  from  mine,  and  he  can  see  my  house 
from  bis.  I  have  linown  Tom  Flynn's  whole 
ranch  for  about  eight  years,  I  guess.  AU  the 
land  I  had  leased  of  Tom  Flynn  was  entirely 
within  bis  fences  in  November,  1&18.  The  land 
I  had  leased  of  Tom  Flynn  at  that  time  was  all 
in  one  field  by  itself.  I  know  where  this  pota- 
to patch  is  they  have  been  talking  about,  above 
Tom  Flynn's.  I  know  where  that  lane  sort 
of  comes  down  from  the  potato  patch,  by  his 
granary,  and  then  out  into  that  field;  there  is 
a  lane  right  from  his  gate  going  into  his  house; 
there  is  a  lane  leading  up  into  this  wire  field, 
they  call  it  There  is  a  pair  of  bars  there 
across  this  lane.  When  these  bars  are  up, 
there  are  two  fences  between  the  potato  patch 
and  my  field.  Q.  I  will  ask  you  if  it  is  not 
a  fact  that  when  the  cattle  first  got  into  your 
grain,  you  drove  those  cattle  out  and  put  them 
all  across  the  road?  A.  No,_sir;  I  did  not  put 
them  all  across  the  road.  The  first  bunch  I 
drove  I  got  them  to  what  they  call  the  little 
field.  There  is  20  acres,  I  believe  that  is  what 
is  In  it  It  was  adjoining  Mr.  Michaelson's. 
So  I  put  this  bunch  of  cattle  across  there,  and 
I  could  not  get  them  in  over  there,  and  I  just 
opened  that  gate  and  pushed  them  across  the 
road  into  the  other  field  and  closed  up  the 
gates,  and  then  they  broke  oat  of  that  field.  I 
did  that  Tuesday  night.  I  did  not  pot  these 
cattle  across  into  the  Michaelson  field;  I  put 
them  into  the  field  that  belongs  to  Tom  Flynn. 
I  took  these  cattle  and  put  them  into  the  "Tom 
Flynn  field  that  joins  the  Michaelson  field  on 
Tuesday  night  I  should  judge  there  was  a 
couple  of  hundred  head  of  them.  There  was 
cattle  in  the  grain  field  after  that  They  were 
coming  in  from  the  other  side  all  the  time. 
They  were  coming  in  from  this  wire  field;  that 
is  where  they  were  coming  from.  I  guess  the 
cattle  just  jumped  over  the  fence  and  broke 
it  down.  When  I  got  back  up  close  pretty  well 
to  the  fence,  I  got  a  look  at  i^  and  it  waa  broke 
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down  In  three  or  four  traces.  When  these 
200  head  were  put  in  Tom  Flyan's  field,  there 
was  two  {ences  between  them  and  where  the 
oats  were.  ^Riere  was  one  on  each  side  of  the 
road.  I  pat  them  across  the  road,  and  there 
was  two  fences  between  them  and  the  grain. 
At  the  time  these  200  head  were  pat  across 
there,  there  was  not  much  damage  done  to  the 
oats.  It  was  on  Tuesday  night  that  I  put  these 
200  bead  across  into  Tom  Flynn's  field.  I 
did  say  that  this  other  bunch  of  cattle  did  not 
get  down  to  where  the  grain  was  until  Wednes- 
day night.  There  was  no  damage  done  until 
Wednesday  night.  I  got  this  bunch  headed 
off  before  they  got  to  the  grain,  and  I  kept 
them  above  until  I  got  them  out  in  this  gate 
across  the  road  and  put  them  in  that  field.  Q. 
After  yon  got  these  200  head  across  there  into 
Tom  Flynn's  field,  which  was  on  Tuesday  night, 
there  was  no  more  trouble,  no  more  grain  dam- 
aged, until  the  following  Wednesday  night,  was 
there?  A.  I  held  them  all  the  time  until  then. 
I  kept  them  out  of  the  grain.  I  was  riding 
right  there  in  front  of  them  and  keeping  them 
oat" 

The  foregoing  Bynopsis  constltuteg  the 
gist  of  all  of  the  plaintifb'  testimony  of- 
fered In  support  of  their  oomplalnt 

[1]  Our  statute,  aectlon  9317.  B.  a  M. 
1821,  provides: 

"An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases: 
•  •  •  (5)  By  the  court,  upon  motion  of  de- 
fendant, when,  upon  the  trial,  the  plaintiff 
fails  to  prove  a  sufficient  case  for  the  jury." 

Whether  there  Is  substantial  evidence  In 
saiq;>ort  of  plalntUfs'  case  is  always  a  ques- 
tion of  law  for  the  court  Breathy  r.  Idalio 
Produce  ft  Provision  Co.,  SI  iioaL  279,  78 
Pac.  493;  Escallier  v.  Oreat  Northern  By. 
Co.,  46  Mont  238,  127  Pac.  458,  Ann.  Gas. 
1914B,  468;  Lee  v.  Stockmen's  National 
Bank  (Mont)  207  Pac.  623,  decided  May  8, 
1022,  and  not  yet  [of&cialiyi  reported. 

[2]  While,  on  motion  for  a  nonsuit  every 
fact  Is  deemed  to  be  proved  which  the  evi- 
dence tends  to  establish,  and  must  be  viewed 
in  the  light  most  favorable  to  the  plaintiff 
(Sprinkle  V.  Anderson,  57  Mont  226, 187  Pac. 
908),  yet  it  la  elementary  that— 

"Competent  evidence  must  be  produced  of  all 
facts  necessary  to  a  recovery,  upon  which 
the  jury  can  base  a  reasonably  reliable  conclu- 
sion; nothing  can  be  left  to  mere  conjecture." 
Watson  V.  Colusa-Parrot  Co.,  31  Mont  613,  79 
Pac.  14;  Baas  v.  Sharp,  46  Mont  474,  128 
Pac.  594. 

[3]  Plaintiffs  allege  that  the  cattle  were 
driven  and  left  "in  a  hungry  condition  on  a 
portion  of  the  land  belonging  to  th^  plain- 
tiff Flynn,  adjacent  to  the  field  where  the 
grain  was  shocked";  but  the  answer  denies 
this  specifically  and  admits  only,  by  afilrm- 
atlve  allegation,  that  they  were  by  defend- 
ants driven  down  the  county  road  "a  dis- 
tance of  some  ten  miles  and  left  •  •  * 
near  the  premises  of  the  *  •  *  plaintiff 
Flynn,"  and  nothing  further  is  established 


by  i^aintiffs'  proof.  There  is  a  failnre  of 
proof  as  to  how  the  cattle  got  into  plaintUT 
Flynn's  pasture,  and  later  into  the  grain 
field.  This  is  left  entirely  in  the  realm  of 
speculation.  There  is  a  complete  failure 
of  proof  In  support  of  the  material  allega- 
tions of  plaintiffs'  complaint  In  the  following 
particulars:  That  the  cattle  were  driven  by 
the  defendants,  without  food  or  pasture: 
that  the  fence  inclosing  the  pasture  ofl  the 
plaintiff  Flynn  was  torn  down  by  tbe  de- 
fendants; and  that  the  cattle  were  driven 
by  the  defendants  upon  the  plaintiff  Flynn's 
land  adjacent  to  the  field  where  the  grain 
was  shocked.  There  is  nothing  In  tbe  evidence 
to  show  where  the  cattle  were  from  Sunday 
afternoon  until  Monday  evening,  nor  bow 
they  got  Into  the  grain  field  on  Wednesday 
night  The  cattle  were  last  seen  down  the 
road  at  least  two  miles  from  the  plaintiff 
Flynn's  premises  on  Monday,  and  the  oat 
field  was  not  trespassed  upon  by  them  un- 
til Wednesday.  Evidence  is  wholly  lacking 
as  to  how  the  cattle  got  into  Flynn's  pasture 
on  Monday  night  although  it  is  clear  tliat, 
after  they  were  in  such  pasture,  they  broke 
Into  the  Inclosed  grain  field  within  the  pas- 
ture, on  Wednesday.  It  will  be  noticed  that 
the  action  is  based  entirely  upon  the  trespass 
of  these  cattle  upon  plalntlfTs  land,  occa- 
sioned through  the  tortious  acts  of  the  de- 
fendants, and  no  complaint  is  made  on  ac- 
count of  moving  them  from  their  accustomed 
range  or  for  rough  handling. 

[4,  B]  The  burden  of  proof  rested  upon  the 
plaintiffs  In  this  case  to  prove  that  the  mov- 
ing of  the  cattle  by  the  defendants  was  the 
proximate  cause  of  tbe  Injury  and  damage 
complained  of,  and,  falling  so  to  do,  a  non- 
suit was  properly  granted.  There  must  be 
a  causal  connection  between  the  negligence 
alleged  and  the  injury.  Bracey  t.  North- 
western Impl.  Co..  41  Mont  338,  108  Pac. 
706,  137  Am.  St  Bep.  738;  Thompson  oa 
Negligence,  {  45. 

"The  proximate  cause  of  an  injury  is  that 
which  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new,  independent  cause,  pro- 
duces an  injury,  and  without  which  the  injury 
would  not  have  occurred."  Mixe  v.  Bodqr  Ht 
Bell  TeL  Co.,  38  Mont.  521,  100  Pac.  871,  12» 
Am.  St  Bep.  669,  16  Ann.  Cas.  1189. 

"It  is  not  every  negligent  act  that  gives  a 
cause  of  action;  it  is  only  such  neglect  of  daty 
as  bears  a  direct,  proximate,  and  causal  rela- 
tion to  the  injury."  (Monson  v.  La  France 
Copper  Co.,  39  Mont  60,  101  Pac.  243,  133 
Am.  St  Bep.  649;  Andree  v.  Anaconda  Co., 
47  Mont  554,  133  Pac.  1000;  WalUce  v.  Chi- 
cago, etc.,  By.  Co.,  48  Mont  427,  188  Pac. 
490);  and  negligence  must  be  shovni — it  will 
not  be  presumed  (Beino  v.  Montana  Mineral 
Land  Co.,  38  Mont  291,  99  Paa  863;  1  Thomp- 
son on  Negligence,  i  45). 

"To  constitute  actionable  negligence,  there 
most  be  not  only  causal  connection  betw«e& 
the  negligence  complained  of  and  the  injury 
xufiFered,  but  the  connection  must  be  by  a  natu- 
ral and  unbroken  sequence — without  intervenins 
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efficient  ctnae— so  that,  bat  for  th«  ne^- 
sence  of  the  defwtdant,  the  injurj  would  not 
have  occurred."    22  B.  C.  L.  113. 

If  the  Injurious  act  Is  wanton,  the  doer 
of  it  is  liable  for  all  consequences ;  but  there 
is  no  essential  difference  between  the  meas- 
ure of  liability  for  willful  and  negligent 
torts.  In  both  Instances  the  injury  complain- 
ed of  must  be  a  natural  and  direct  result 
22  R.  C.  L.  123. 

In  our  opinion,  the  evidence  does  not  dls- 
•  close  any  causal  connection  between  the  drlr- 
ing  of  the  cattle  by  the  defendants  and  the 
destruction  of  plaintiffs'  grain,  and  the  non- 
suit was  therefore  properly  granted.  The 
Judgment  Is  affirmed. 

Affirmed. 


COOFEH    and    HOL-LOWAT,    JJ.. 


SOT  fi.  ATEStS,  District  Judge,  sitting  in 
place  at  BEYNOIJ>S,  J.,  disqualified,  coucor. 

BJEtANTLT,  O.  X,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


QM  Or.  2*6) 

SARGENT  V.  POLAND. 
(Sopreme  Court  of  Oregon.     Hay  81,  1922.) 

1.  Trial  4=39fr— Imlevast  part  of  answer 
•hould  be  stricken  and  Jnry  Inttruoted  to  dis- 
regard It. 

Where  any  portion  of  answer  is  not  re- 
spoDsiTe  nor  relevant  to  any  issue  raised  on 
pleadings,  a  motion  should  be  make  to  strike 
the  irreletant  part  thereof,  and  the  court  re- 
qaested  to  instruct  the  Jury  to  disregard  it. 

2.  Appeal  and  error  «=s>l050(2)— Irrelevant 
part  of  answer  held  harmless  error. 

Where  a  witness,  in  response  to  a  ques- 
tion asked  as  to  the  number  of  cows  on  a 
fsrm,  after  answering,  detailed  the  purchase  of 
ether  cows  and  feed,  %M  harmless  error  not- 
withstanding the  irrdeTsncy  of  that  part  of  the 


claimant  and  notify  the  representatlTe  of  the 
estate  of  the  character  and  amount  of  the 
claim,  the  facts  of  which  may  be  asserted  in 
general  terms,  and  need  not  be  stated  with 
the  particularity  required  in  an  action  at  law. 

5.  Work  and  labor  ^92-^l.aw  Implies  promise 
to  pay  reasonakla  ameeat  for  services  ren- 
dered. 

The  general  rule  is  that,  where  Tslnable 
services  are  rendered  by  one  for  another,  the 
law  implies  a  promise  to  pay  whatever  sum  the 
services  are  reasonably  worth. 

6.  Work  and  labor  «=»7(2)— Burden  on  child 
to  prove  express  agreement  of  parent  to  pay 
for  servloee. 

The  general  role  that  the  law  implies  » 
promise  to  pay  the  reasonable  worth  of  servic- 
es does  not  apply  to  a  parent  and  child,  and  the 
law  not  only  refuses  to  imply  a  promise  to  pay 
and  j  where  one  serves  the  other,  but,  on  the  con- 


S.  Witnesses  «=> 1 75 (I)— Declaration  of  de- 
agent  held  Inadmissible,  although  evi- 
ls offered  by  adverse  party. 
Or.  Th  I  732,  providing  that,  when  a  party 
te  a  proceeding  by  or  against  an  executor  ap- 
pears as  a  witness  in  his  own  behalf,  or  of- 
fers evidence  of  statements  made  by  deceased 
sgainst  the  interest  of  the  deceased,  state- 
ments of  deceased  concerning  the  same  subject- 
matter  in  his  own  favor  may  also  be  proven, 
does  not  indnde  declarations  of  a  deceased 
scent  of  deceased. 

4.  Exeootors  and  administrators  4=»227(l)— 
Verified  olalm  against  estate  sufficient  If 
shewing  substantial  subsisting  liability  '  la 
favor  of  claimant. 

As  no  particular  form  for  a  claim  pre- 
sented against  an  estate  is  prescribed,  it  is 
toffident  if  '  the  claim  and  affidavit  show  a 
tnbstantiai  subsisting  liability  in  favor  of  the 


trary,  it  presumes  that  such  service  was  ren- 
dered gratuitously,  and  this  presumption  can 
only  be  overcoipe  by  evidence  of  an  express* 
agreement,  or  its  equivalent,  to  pay. 

7.  Work  and  labor  <S=>7  (4)— Stepfather  merely 
because  ef  relation  does  not  stand  hi  leee 
parentis  to  stepson. 

The  relation  of  stepfather  and  stepchild 
does  not  of  itself  impose  any  duty  upon  one  to 
the*  other,  or  create  any  right  assertable  by 
one  against  the  other,  and  the  mere  fact  that 
one  is  the  stepfather  and  the  other  a  stepson 
does  not  impose  upon  the  one  the  duty  to  sup- 
port or  upon  the  other  the  duty  of  service. 

8.  Parent  and  child  «=>I4— Stepfather  receiv- 
ing stepson  as  member  of  family  plaoes  him- 
self In  loco  parentis. 

Where  a  stepfather  receives  a  stepson  into 
his  family  and  treats  the  child  as  a  member 
of  his  family,  he  places  himself  in  loco  parentis, 
and  the  reciprocal  rights  and  duties  of  parent 
and  child  are  thus  created,  and  will  continue 
to  exist  as  long  as  the  stepfather  continues 
to  stand  in  that  position. 

9.  Work  and  labor  «=»22— Stepson  living  wKh 
stepfather  as  member  of  family  must  prove 
express  centraot  for  payment  of  servloee. 

Where  a  stepson  lives  with  the  stepfather 
as  a  member  of  his  family,  and  by  reason  of 
that  fact  the  stepfather  stands  in  loco  parentis 
to  the  stepchild,  it  is  necessary  for  the  step- 
child to  sllege  and  prove  an  express  contract, 
or  its  equivalent,  to  recover  for  services  ren- 
dered, 

10.  Work  and  labor  «s>7(4)— Bare  fact  of  re- 
lationship of  stepfsither  and  stepson  not 
snfflclent  to  overcome  Impllottlen  of  promise 
to  pay  for  services. 

^e  bare  fact  of  the  relationship  of  step- 
father and  stepson  is  not  enough  to  overcome 
the  implication  of  a  promise  to  pay  for  valu- 
able services  rendered  by  the  stepson. 

11.  Executors  and  administrators  «=322l(2)— 
Where  neoessary  to  prove  express  agreement 
for  servlees,  not  eesentlal  that  claimant  shew 
agreement  as  to  the  amount. 

Where  a  claim  was  filed  against  the  execu- 
tor of  deceased  for  services  rendered  by  step- 
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son,  even  though  tide  relation  of  stepfather 
and  stepson  existed,  and  for  that  reason  it 
became  necessary  for  plaintiff  to  prove  an  ex- 
press agreement  to  pay,  it  is  not  essential 
that  claimant  show  that  the  parties  agreed 
upon  the  amonnt  of  the  compensation. 

1Z  Exeoutort  and  administrators  e=>449— Ac- 
tio*  on  qnantuffl   meruit  for  servloos   held 
within  rale  that  claimant  mist  sue  oo  claim 
presented. 
Complaint  in  an  action  against  an  executor 
on  a  verified  claim  for  the  reasonable  amount 
of  services  held  within  the  rule  requiring  that 
the  claimant  must  sue  on  the  claim  which  he 
presented  to  the  executor. 

43.  Appeal  and  error  «s>l064(i)— Charge  held 
not  prejndlolal. 
In  an  action  against  an  administrator  for 
services  rendered  under  alleged  agreement  with 
deceased,  where  the  answer  admitted  the  serv- 
ices, bnt  alleged  payment,  charge  that  the  jury 
.might  consider  admissions  in  the  answer  as  to 
the  amount  due  the  plaintiff  held  not  prejudicial 
to  defendant. 

Department  2. 

Appeal  from  Circuit  Court,  Tillamook 
County:   Geo.  R.  Ba^ey,  Judge. 

Action  by  Robert  Sargent  against  Hatley 
Folaitd,  executor  of  the  estate  of  Walter  Kin- 
naman,  deceased.  From  a  judgement  for 
plaintiff,  defendant  appeals.    Affirmed. 

Walter  Kinnaman  and  his  wife  resided  in 
Tillamook  county.  The  plaintiff,  Robert 
Sargent,  a  son  of  Mrs.  Kinnaman  and  a  step- 
son of  Walter  Kinnaman,  resided  in  Eastern 
Oregon.  On  about  November  1,  1916,  Walter 
Kinnaman  became  blind,  and  caused  a  letter 
to  be  written  to  the  stepson,  who  was  an 
unmarried  man,  stating  that  he  "wanted  me 
to  come  to  Tlllamoolc."  Sargent  complied 
with  the  request,  and  went  to  Tillamook,  ar- 
riving there  about  December  1,  1916.  As  we 
understand  the  record,  Walter  Kinnaman  and 
his  wife  lived  in  the  city  of  Tlllamoolc  until 
about  March  15,  1917,  when  they  and  Sar- 
gent moved  upon  a  20-acre  farm  owned  by 
Walter  Kinnaman  and  located  in  Tillamook 
county  near  a  place  called  Beaver.  There 
was  a  house,  but  no  bam,  on  the  land  in 
March,  1917.  After  Kinnaman  and' his  wife 
and  the  plaintiff  moved  to  the  farm,  a  barn 
was  built. 

Sargent,  who  had  not  seen  the  farm  prior 
to  moving  there,  says  that  his  stepfather 
told  him  that  he  bad  20  acres  near  Beaver ; 
"that  the  place  would  run  eight  cows  by 
fixing  It  up;"  and  that  "he  told  me  he  would 
give  me  halt  of  the  proceeds  of  the  farm  and 
I  could  go  out  and  work  if  1  wished  to  do 
80."  Such  was  the  arrangement,  Sargent 
says,  before  they  moved  to  the  farm.  Sar- 
gent states  that  he  repaired  fences  and  help- 
ed to  build  the  barn.  The  plaintiff  testiUed 
that  when  they  "went  out  there"  his  step- 
father had  only  two  cows  and  a  stripper; 


that  he  (Sargent)  'traded  this  ■trli^>er  off 
for  another  cow  and  paid  $17  to  boot  out  at 
my  own  money.  That  gave  us  three  cows, 
and  later  on  we  bought  another  cow,  •  •  • 
and  I  had  four  cows  then."  According  to 
the  testimony  of  the  plaintiff,  bis  stepfather 
concluded  that  it  would  be  too  expensive 
to  build  a  bam  large  enough  for  eight  cows, 
and  for  that  reason  the  stepfather  told  the 
plaintiff  "we  better  wait  awhile,  and  we  bet- 
ter keep  the  cows  we  had."  Sargent  testified 
that  after  they  had  been  on  the  farm  for  a 
time  his  stepfather  "told  me  that  the  milk 
wasn't  very  big,  and  the  place  was  quite  an 
expense,  and  when  he  got  the  place  fixed 
up  and  paid  the  taxes  there  wasn't  anything 
left,  and  be  told  me  that  he  would  pay  me 
better  than  wages,  and  be  told  me  that  more 
than  once."  Sargent  worked  on  the  farm 
until  October  4,  1917,  when  he  quit  and  left 

Walter  Kinnaman  died  in  July,  1919;  and 
on  August  1,  1919,  Harley  Poland  was  ap- 
pointed executor  of  the  estate.  Sargent  pre- 
sented to  the  ezecntor  a  verified  <daim 
against  the  estate  for  $1,000  for  "labor  on 
the  Walter  Kinnaman  ranch  near  Beaver,  Til- 
lamook county.  Or.,  tor  about  two  years  be- 
ginning December  1,  1916,  and  ending  Decem- 
ber 1, 191&"  This  claim  was  rejected  by  the 
executor,  and  thereupon  Sargent  brought  this 
action  against  the  executor  to  recover  $1,000. 
In  the  complaint  it  Is  alleged  that  Walter 
Kinnaman  employed  the  plaintiff  "to  operate, 
conduct,  and  work  upon"  the  farm,  "and  in 
pursuance  of  said  employment  plaintiff  op- 
erated, conducted,  and  worked  upon  said 
farm"  from  becember  1,  1916,  to  December 
1,  1918,  "and  that  the  reasonable  value  of 
the  services  of  plaintiff"  is  $1,000. 

The  defendant  answered  by  denying  that 
Sargent  had  been  employed  by  the  decedent 
as  alleged  in  the  complaint  and  denied  that 
the  estate  was  Indebted  to  the  plaintiff.  The 
defendant  also  pleaded  an  affirmative  de- 
fense and  counterclaim.  The  defendant 
avers  in  his  counterclaim  that  on  aboat 
March  15,  1917,  the  plaintiff  entered  upon 
the  farm  under  an  agreement  with  the  dece- 
dent whereby — 

"^e  plaintiff  might  run  said  farm  and  care 
for  and  milk  said  cows  and  do  whatever  out- 
side work  be  might  be  able  to  do  or  saw  fit 
to  do  after  attending  to  said  farm  and  said 
cows,  and  that  the  said  Walter  Kinnaman  and 
the  said  plaintiff  should  share  equall;  and  di- 
vide equally  the  proceeds  derived  from  the  milk 
produced  by  said  cows  each  to  receive  one-half 
of  said  proceeds  and  the  plaintiff  to  l>e  inde- 
pendent of  any  supervision  or  control  of  the 
said  Walter  Kinnaman,  in  any  manner  what- 
soever." 

The  defendant  avers  that  the  plaintiff  con- 
tinned  to  work  under  the  terms  of  this  agree- 
ment until  some  time  in  October,  1018,  wben 
he  abandoned  the  agreement,  that  the  plain- 
tiff milked  four  cows,  and  that — 
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"During  the  times  that  the  pUintifl  attended 
the  same  under  said  agreement  there  was  pro- 
dnced  and  sold  milk  from  said  cows  to  the 
amount  of  about  $500,  the  exact  amount  this 
defendant  is  unable  to  state,  and  that  the 
plaintiff  never  at  any  time  paid  over  to  the 
said  Walter  Kinnaman  his  one-half  of  the  pro- 
ceeds of  said  milk,  or  any  part  thereof,  and 
that  there  has  been  dne  and  owing  and  is 
now  due  and  owing  from  the  pltuntiff  to  the 
estate  and  this  defendant  as  executor  of  said 
estate  the  sum  of  $300  or  more." 

The  answer  conclndes  with  a  demand  for 
a  judgment  against  the  plaintiff  for  $300. 

The  jury  returned  a  yerdict  for  $300  In 
faror  of  the  plaintiff ;  and  the  defendant  ap- 
pealed from  the  consequent  Judgment 

Webster  Holmes,  of  Tillamook  (T.  H. 
Goyne,  of  Tillamook,  on  the  brief),  for  ap- 
pellant. 

Gea  P.  Winslow,  of  Tillamook  (Botts  ft 
Winslow,  of  Tillamook,  on  the  brief),  for  re- 
spondent. 

HARRIS,  3.  (after  stating  the  facts  as 
abore).  The  theory  of  the  plaintiff,  as  shown 
by  the  record,  is  that  he  and  his  mother  and 
stepfather  moved  to  the  farm  with  the  un- 
derstanding at  first  that  the  plaintiff  would 
do  the  work  of  operating  the  farm  in  con- 
sideration of  one-half  Of  the  proceeds  de- 
rived from  sales  of  milk.  Originally  it  was 
the  purpose  to  milk  eight  cows,  but  because 
of  the  expense  the  decedent  concluded  not 
to  attempt  to  keep  more  than  four  cows.  Ap- 
parently  because  of  this  change  of  plan  as 
to  the  nnml>er  of  cows  to  be  kept  and  milked, 
a  change  was  made  in  the  agreement  as  to 
Sargent's  compensation  for  his  work,  and  so 
it  was  understood,  according  to  the  testimony 
of  Sargent,  that  Kinnaman  would  pay  the 
plaintiff  "better  than  wages."  The  plaintiff 
therefore  says  that  he  is  entitled  to  recover 
the  reasonable  value  of  the  work  done  by 
him,  and  he  fixes  the  amount  at  $1,000. 

The  theory  of  the  defendant  ia  that  all  the 
work  done  by  the  plaintiff  was  done  under 
an  agrreement  whereby  the  iriaintiff  was  to 
receive  one-half  of  the  proceeds  derived  from 
the  sales  of  milk.  In  the  answer  it  is  alleged 
that  about  $600  was  received  for  milk  sold, 
and  it  Is  Impliedly  charged  that  all  the  pro- 
ceeds from  the  sales  of  milk  were  received 
by  Sargent,  and  that  be  did  not  pay  any  of 
the  proceeds  to  the  decedent;  and  for  that 
reason  tbe  defendant  d«nanded  a  Judgment 
against  the  plaintiff  for  $300.  However,  It 
was  stipulated  "between  the  plaintiff  and  the 
defendant  by  their  attorneys  that  all  of  the 
milk  checks  tliat  were  received  during  the 
operation  of  the  farm  by  the  plaintiff  were 
made  to  Mrs.  Kinnaman." 

Tbere  Is  no  evidence  whatever  Indicating 
ttat  the  plaintiff  received  even  a  cent  in 
cub;  and  therefore,  in  view  of  the  stipula- 
tion, it  is  accurate  to  state  that  all  of  the 
Iiroceeds  derived  from  the  sales  of  milk  were 
zeceived   by    Mrs.    Kinnaman.     Some   milk 


checks  were  received  In  evidence,  and,  al- 
though we  do  not  find  the  checks  among  the 
papers  presented  for  our  examination,  we 
understand  from  the  record  that  these  checks 
bear  the  indorsement  of  Mrs.  Kinnaman  only, 
Sargent  testified  that  he  never  received  any 
of  the  moneys  derived  from  the  sales  of  milk, 
and  there  is  no  evidence  indicating  or  even 
suggesting  that  Mrs.  Kinnaman  or  her  hus- 
band paid  to  the  plaintiff  any  of  the  moneys 
received  from  sales  of  milk.  The  plaintiff 
was  the  first  witness  to  testify.  He  bad  ex- 
plained about  his  coming  from  Eastern  Ore- 
gon, about  moving  to  the  farm,  about  the 
original  agreement,  about  the  repairing  of 
fences  and  the  building  of  the  bam,  when  he 
was  asked  the  following  question  and  gave 
the  following  answer: 

"Q.  When  yon  went  out  there  how  many 
cows  were  there?  A.  Three— two  cows  and  a 
stripper.  And  I  traded  this  stripper  off  for  an- 
other cow  and  paid  $17  to  boot  out  of  my  own 
money.  That  gave  us  three  cows.  And  later 
on  we  bought  another  cow.  And  I  gave  $60 
for  that  cow;  and  I  had  four  cows  then.  And 
that  fall  I  bought  three  loads  of  hay  from  a 
man  called  Swartz  down  below  Beaver." 

[1,2]  The  defendant  objected  "to  any  evi- 
dence about  his  buying  cows  and  hay."  The 
portion  of  the  answer  to  which  objection 
was  made  was  not  responsive  to  the  question 
asked  the  witness;  nor  was  It  relevant  to 
any  Issue  raised  by  the  pleading.  The  de- 
fendant ought  to  have  moved  to  strike  out 
the  irrelevant  part  of  the  answer  and  re- 
quested the  court  to  instruct  the  Jury  to  dis- 
regard it.  Notwithstanding  the  irrelevanc.v 
of  part  of  the  answer,  it  could  not,  in  view 
of  all  the  circumstances,  as  we  read  the  rec- 
ord, have  injured  the  defendant  at  all. 

[S]  The  defendant  complains  because  the 
court  refused  to  permit  Mrs.  Blanche  Brough- 
ton  to  testify  that  she  heard  Mrs.  Kinnaman 
say  to  Walter  Kinnaman: 

"Yon  know  we  can't  get  any  one  else  to  do 
the  work  for  half  the  milk  che<±s." 

Mrs.  Kinnaman  died  before  the  trial  in  the 
circuit  court  There  was  evidence  from 
which  the  defendant  could  have  argued  that 
Mrs.  lUnnaman  "was  transacting  business 
for"  her  husband;  and  for  that  reason  the 
defendant  contends  that  Mrs.  Brougbton 
ought  to  have  been  permitted  to  testify. 
The  Inference  to  l>e  drawn  from  the  proffered 
testimony  Is  tliat  Mrs.  EUnnaman  was  en- 
deavoring to  persuade  her  husband  to  pay 
the  plaintiff  something  in  addition  to  one- 
half  of  the  proceeds  from  the  milk  sales,  and 
that  the  declaration  attributed  to  her  was 
In  effect  the  declaration  of  Walter  Kinnaman 
for  the  reason  that  she  was  attending  to  his 
business  as  Ills  agent  Section  732,  Ur,  lb, 
provides  that: 

"When  a  party  to  an  action,  suit,  or  pro- 
ceeding by  or  against  an  executor  *  •  •  ap- 
pears as  a  witness  in  liis  own  belialf,  or  offers 
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evidence  of  statementa  made  by  deceased 
airainst  the  interest  of  the  deceased,  statements 
of  the  deceased  concerning  the  same  subject- 
matter  In  his  own  favor  may  also  be  proven." 

If  tbe  declaration  had  been  made  by 
Walter  Kinnaman,  it  would  be  competent  un- 
der section  732,  Or.  L.,  but  the  language  of 
that  section  does  not  include  the  declaration 
of  an  agent. 

[4]  The  court  received  as  evidence,  over 
tbe  objection  of  the  defendant,  the  verlfled 
claim  whicb  the  plaintiff  bad  presented  auM 
the  executor  rejected;  and  the  defendant 
insists  that  this  ruling  was  erroneous.  The 
statute  does  not  prescribe  any  particular 
form  for  a  claim  presented  against  an  es- 
tate. It  is  sufficient  if  the  claim  and  affi- 
davit show  a  substantial  subsisting  liability 
In  favor  of  the  claimant  and  notifies  the  rei>- 
resentative  of  the  estate  of  tbe  character 
and  amount  of  tbe  claim.  Tbe  facts  con- 
stituting the  daim  may  be  asserted  in  gen- 
eral terms  and  need  not  be  stated  with 
the  particularity  required  in  an  action  at 
law.  Wilkes  v.  Cornelius,  21  Or.  348,  350, 
281  Pac.  135;  Tharp  v.  Jackson,  85  Or.  78, 
86,  165  Pac.  586,  1173;  In  re  Andersen's  Es- 
tete  (Or.)  198  Pac.  236,  238 ;  Branch  v.  Lam- 
bwt  (Or.)  205  Pac.  995,  1002. 

[B]  The  defendant  insists  that  tbe  verified 
claim  was  insufficient,  and  therefore  inad- 
missible, because  It  falls  affirmatively  to  de- 
clare that  the  services  were  rendered  pursu- 
ant to  an  express  promise  by  the  decedent  to 
pay  for  them.  Indeed,  the  verified  claim  is 
based,  so  far  as  it  appears  on  Its  face,  upon 
an  implied  promise  Inferred  by  the  law.  It 
is  also  argued  that  tbe  complaint  is  vulner- 
able because  It  fails  to  allege  an  express 
promise  by  the  decedent  to  pay;  In  other 
words,  the  defendant  contends  that,  because 
one  was  a  stepson  and  the  other  was  tbe 
stepfather,  services  rendered  by  the  former 
axe  presumed  to  have  been  gratuitous,  unless 
tbe  services  were  rendered  under  an  express 
agreement  or  unless  tbe  circumstances  show 
that  tbe  one  expected  to  receive  and  tbe 
other  expected  to  make  payment. 

[6]  Tbe  general  rule  is  that,  where  valuable 
services  are  rendered  by  one  for  another,  tbe 
law  Implies  a  promise  to  pay  whatever  sum 
the  services  are  reasonably  worth.  But  this 
general  rule  does  not  apply  to  a  parent  and 
child.  It  Is  so  usual  and  so  natural  for  a 
parent,  prompted  only  by  parental  love  and 
tbe  instincts  common  to  the  human  race,  to 
serve  tbe  child,  and  it  ia  likewise  so  usual 
and  so  natural  for  the  child,  moved  solely 
by  filial  affection  and  tbe  common  human  In- 
stincts, to  serve  the  parent,  that  the  law  not 
only  refuses  to  imply  a  promise  to  pay  where 
one  serves  tbe  other,  but,  on  the  contrary. 
It  presumes  that  such  service  was  rendered 
gratuitously.  And  this  presumption  can  only 
be  overcome  by  evidence  of  an  express  agree- 
ment, or  its  equivalent,  to  pay.  Wilkes  v. 
Cornelius,  21  Or,  848,  28' Pac.  135;  29  Cyc. 


1630.  Tbe  relation  of  parent  and  dilld  of  It- 
self creates  the  presimiption  of  gratuitous- 
ness; and,  since  this  presumption  cannot  be 
overcome  except  by  force  of  an  express  agree- 
ment, or  its  equivalent,  it  logically  follows 
that  the  burden  of  proof  is  on  the  child  to 
allege  and  prove  an  express  contract,  or  its 
equivalent  McGarvey  v.  Roods,  73  Iowa, 
363,  36  N.  W.  488;  29  Cyc.  1620,  1621. 

[7]  If  the  relation  of  stepfather  and  step- 
child, like  that  of  parent  and  child,  of  itadlf 
raises  a  presumption  of  gratuitousness,  tben 
tbe  verified  claim  presented  by  the  plaintiff 
to  the  defendant  was  insufficient,  and  tbo 
complaint,  although  it  alleges  that  the  de- 
cedent "employed  plaintiff,"  is  at  least  sub- 
ject to  criticism,  even  though  it  might  not 
be  fatally  defective.  The  relation  of  parent 
and  child  of  Itself  creates  reciprocal  rights 
and  duties.  On  the  contrary,  the  relation  of 
stepfather  and  stepchild  does  not  of  itself 
impose  any  duty  upon  one  to  the  other  or 
create  any  right  assertable  by  one  against 
tbe  other.  The  mere  fact  that  one  Is  the 
stepfather  and  tbe  other  a  stepson  does  not 
impose  upon  the  one  tbe  duty  of  support  or 
upon  the  other  tbe  duty  of  service.  Uerber 
V.  Bauerline,  17  Or.  115,  117,  Ifl  Pac.  849; 
Wilson's  Guardianship,  40  Or.  353,  358.  68 
Pac.  393,  69  Pac.  439;  State  T.  Langford,  90 
Or.  261,  267,  176  Pac.  197;  BarOey  v.  Ricbt- 
myer,  4  N.  T.  38,  53  Am.  Dec.  338;  20  B.  C. 
I*  694;  29  Cyc.  1687. 

[I]  A  stepfather  does  not,  merely  because 
of  the  relation,  stand  in  loco  parentis  to  his 
st^son.  If,  however,  a  stepfather  receives 
a '  stepchild  into  bis  family  and  treats  the 
child  as  a  member  of  his  family,  he  places 
himself  in  loco  parentis,  and  the  reciprocal 
rights  and  duties  of  parent  and  child  are 
thus  created  and  will  continue  to  exist  as 
long  aa  the  stepfather  continues  to  stand  in 
that  position.  Uerber  v.  BauerUne,  17  Or. 
U6,  117,  19  Pac  849;  Daniel  v.  Tolon,  53 
OkL  666, 167  Pac.  756,  4  A.  L.  R.  704;  People 
V.  Porter,  ^7  IlL  401, 123  N.  B.  59,  7  A.  L.  B. 
1041. 

[I]  If  tbe  stepson  lives  with  the  stepfather 
as  a  member  of  his  family,  and  by  reason 
of  that  fact  the  stepfather  stands  In  loco 
parentis  to  tbe  stepchild,  then  it  necessarily 
follows  that  in  such  circumstances  tbe  ste^ 
child  is  required  to  allege  and  prove  an  ex- 
press contract,  or  its  equivalent,  for  the  same 
reason  that  a  child  is  required  to  allege  and 
prove  such  a  contract. 

But  suppose  that  the  stepchild  does  not 
live  with  tbe  stepfather  as  a  member  of  his 
family.  Tbe  bare  fact  of  the  relation  of  step- 
father and  stepchild  does  not  create  any 
duty  or  give  rise  to  any  right  aa  between 
tbem;  and  consequently  it  would  be  illogi- 
cal and  inconsistent  to  say  that  any  presump- 
tion of  gratuitousness  arises  out  of  the  singie 
fact  that  services  are  rendered  by  a  stetson 
for  a  stepfather.  It  is  entirely  possible  for 
a  stepson  to  render  services  to  a  stf^father 
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01  for  a  brother  to  perform  work  for  a  broth- 
er or  Bister  on  a  promise  Implied  by  the  law 
to  par  for  the  services,  Jnst  aa  In  the  case  of 
Benrices  rendered  by  one  stranger  for  an- 
other; and  therefore  it  was  not  necessary 
for  the  stepson  to  allege  or  prove  an  express 
contract  or  its  equivalent  Nor  was  it  neces- 
sary for  the  plaintilT  to  state  in  his  verified 
claim  or  to  aver  In  his  complaint  that  he  had 
not  lived  with  his  stepfather  as  a  member 
of  his  family.  If  the  verified  claim  had 
shown  that  the  stepson  lived  with  the  step- 
lather  as  a  member  of  his  family,  then  it 
would  have  been  necessary  for  the  claimant 
to  show  an  express  contract,  or  ifca  equiva- 
lent, in  order  to  meet  the  requirements  of  the 
rale  announced  In  Wilkes  v.  Cornelius,  21 
Or.  348,  28  Pac.  13S.  But  the  verified  claim 
did- not  show  a  family  relationship;  nor  can 
it  be  said  that  the  evidence  undeniably  es- 
tablishes snch  a  relationship.  The  evidence 
is  meager  upon  the  subject.  We  know  from 
the  record  that  the  stepson,  the  mother,  and 
the  stepfather  moved  to  the  farm,  and  that 
they  lived  there;  and  this  la  rabetantlally 
all  that  the  record  shows.  We  do  not  know 
and  cannot  know  from  the  record  the  dr- 
cnmstances  surrounding  them,  except  aa  al- 
ready stated.  Moreover,  the  defendant  did 
uot  at  the  trial  nor  does  he  now  claim  that 
the  decedent  atood  in  loco  parentis  to  the 
plaintiff. 

The  implication  which  ordinarily  arises 
where  one  person  accepts  valuable  services 
rendered  by  another  la  overcome  where  the 
parties  are  parent  and  child,  or  perhaps  it 
if  more  accnrate  to  say  that,  where  tne  par- 
ties are  parent  and  child,  the  law.  Instead  of 
presuming  a  promise  to  pay,  presumes  that 
•errlce  rendered  by  the  child  was  gratuitous; 
bnt,  where  the  relationship  is  more  remote 
than  that  of  parent  and  child,  the  relatlon- 
ihip  is  not  of  itself  mtlicient  to  overcome 
tbe  Implication  wMch  the  law  ordinarily 
raises  where  one  party  renders  valuable 
■ervlcea  for  another.  Where  one  is  a  step- 
tither  ana  the  other  is  a  stepson,  tlie  fact 
of  the  relationship  unaccompanied  by  any 
other  fact  does  not  create  a  presumption  that 
•ervice  rendered  by  one  for  the  other  was 
gratultons;  bnt,  if  the  fact  of  such  relatloa- 
Bhip  Is  accompanied  by  the  fact  that  tne  step- 
son lived  with  the  other  as  a  memoer  of  his 
family,  the  fweeumption  arises  that  the  serv- 
ice rendered  by  the  stepson  was  Intended  to 
be  gratuitous;  and  when  this  presumption 
arises  the  claimant  must  show  an  express 
contract,  or  Its  equivalent  The  moment  it 
appeara  that  the  stepson  lived  with  his  step- 
tather  as  a  member  of  the  latter's  household, 
then  at  that  nunnent  it  devolves  upon  the 
stqwon  to  show  an  express  contract  or  its 
equivalent,  to  pay  for  services  rendered ;  but 
if  it  does  not  appear  from  the  showing  made 
by  the  stepson  or  from  that  made  by  the 
stepfather  that  the  family  relation  subsisted, 
then  the  stepson  is  not  necessarily  reQulred 
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to  show  an  express  contract,  or  its  equiva- 
lent to  pay  for  services  rendered.  There  are 
some  precedents,  as,  for  example,  Hndson  r. 
Luts,  60  N.  O.  217,  and  Sharp  v.  Cropsey,  11 
Barb.  (N.  YJ  224  (see,  also.  13  R.  O.  L.  1189), 
where  the  language  used  by  the  court  might 
seem  to  lay  down  the  rule  that  if  a  step- 
child renders  service  for  a  stepparent,  the 
service  is  presumed  to  have  been  rendered 
gratuitously;  bnt  an  examination  of  those 
cases  and  others  employing  like  language  will 
disclose  that  one  party  lived  with  the  other 
as  a  member  of  his  family,  and  therefore, 
as  applied  to  the  aotnal  facts,  the  language 
employed  by  the  court  was  not  only  appropri- 
ate, but  a  correct  statement  of  the  rule  ac- 
knowledged everywhere. 

[10]  Our  conclusion  that  the  bare  fhct  of 
relationship  of  stepfather  and  stepson  is  not 
enough  to  overcome  the  implication  of  a 
promise  to  pay  for  valuable  services  ren- 
dered is,  it  seems  to  us,  logical  and  con- 
slstoit ;  and,  furthermore.  It  is  Bum>orted  by 
the  following  precedents:  Smith  v.  Milllgan, 
48  Fa.  107;  Horton's  Appeal,  B4  Pa.  82 ;  Curry 
V.  Ourry,  114  Pa.  367,  7  AtL  61;  Gerz  v.  Dem- 
arra,  162  Pa.  680,  29  AtL  761,  42  Am.  St  Rep. 
842;  ElUs  v.  Caiy,  74  Wis.  176,  42  N.  W.  252, 
4  L..  R.  A.  65,  17  Am.  St  Rep.  125 ;  Williams 
V.  Williams,  114  Wis.  79, 89  N.  W.  835 :  Wmce 
V.  Wykoff,  62  Iowa,  644,  8  N.  W.  686;  Cal- 
lahan V.  Rlggins,  43  Ma  App.  130;  Moore  v. 
Kenldt  95  Mo.  App.  202,  68  S.  W.  936; 
Cowell  V.  Roberts,  79  Mo.  218.  See,  alao, 
Brlgga  V.  BrlggB,  46  Vt  677;  James  v.  Oillen, 
3  Ind.  App.  472,  30  N.  B.  7;  GIU  v.  Staylor, 
93  Md.  468,  49  AtL  «60;  Disbrow  v.  Dnrand, 
64  N.  J.  Law,  343,  24  AU.  546,  38  Am.  St 
Uep.  678;   note  in  11  L.  R.  A.  (M.  a)  873. 

[11]  If  the  family  relation  did  not  subsist 
between  the  plaintiff  and  the  defendant  the 
law  may  imply  a  promise  to  pay  for  valuable 
services.  Bnt,  even  though  the  family  re- 
lation did  exist  and  for  that  reason  It  be- 
came necessary  for  the  plaintiff  to  prove  an 
express  agreement  to  pay,  or  an  expectation 
on  the  part  of  one  to  receive  and  an  expecta- 
tion on  the  part  of  the  other  to  pay,  it  was 
not  essential  that  the  plaintlfT  show  that 
the  parties  agreed  upon  the  amount  of  the 
compensation.  McUarvy  v.  Roods,  73  Iowa, 
363,  35  N.  W.  488. 

[12]  It  is  true  that  the  claimant  must  sue 
on  the  claim  which  he  presented  to  the  ex- 
ecutor, but  it  Is  also  true  that  the  plaintitf 
complied  with  this  rule.  It  la  true  that  the 
verified  claim  is  for  the  reasonable  value 
of  the  services;  but  it  is  also  true  that  the 
complaint  does  not  depart  from  the  verified 
claim,  for  the  complaint  ip  based  upon  the 
theory  that  the  plaintiff  la  entitled  to  re- 
cover the  reasonable  value  of  his  services. 
The  plaintiff  testified  that  the  decedoit  prom- 
ised to  pay  "better  than  wages";-  but  the 
plaintiff  is  not  seeking  to  recover  "better 
than  wages,"  for  he  Is  endeavoring  to  re- 
cover only  the  reaaonable  value  of  his  aerr- 


Digitized  by 


Google 


354 


a07  PAOIFIO  BBPORTBB 


(Or. 


ices.  Indeed,  if  tbe  plaintiff  was  not  a  mem- 
ber of  tile  decedent's  family  and  tb^  parties 
had  agreed  upon  a  fixed  amount  as  compen- 
sation, tbe  plaintiff  could,  after  tbe  comple- 
tion of  tbe  work,  have  presented  his  claim 
and  filed  his  complaint  based  on  quantum 
meruit  and  proved  an  express  contract  fixing 
the  price.  Tharp  ▼.  Jackson,  85  Or.  78,  165 
Pac.  585,  1173;  Toy  ▼.  Gong,  87  Or.  464,  461, 
170   Pac.  836. 

[13]  The  defendant  assigns  as  error  the 
giving  of  the  following  instruction: 

"The  main  question  here  is:  Was  the  plaintiff 
employed  by  Kinnaman,  and,  if  employed,  what 
were  the  terms  of  tbe  agreement?  And  you 
must  determine  that  from  the  evidence.  And 
before  the  plaintiff  can  recover  he  must  be 
corroborated.  But  you  have  a  right  to  take 
into  consideration  any  admissions  you  may  find 
in  the  answer  as  to  the  amount  due  the  plain- 
tiff." 

The  defendant  excepted  to  that  part  of  tbe 
quoted  instruction  "which  speaks  of  the  ad- 
missions in  the  answer,  as  to  the  amount  of 
money  received."  The  instruction  to  which 
objection  is  made  was  the  last  instruction 
given  before  the  giving  of  the  statutory  in- 
structions, which  in  this  instance,  as  in 
most  cases,  constitute  the  concluding  portion 
of  the  charge  to  the  jury.  The  court  had  pre- 
viously told  the  Jury  that  the  answer  alleged 
that  milk  worth  $600  bad  been  sold,  and  that 
the  plaintiff  bad  not  only  been  paid  by  rea- 
son of  having  received  and  retained  $300,  but 
that  he  had  not  paid  over  to  the  decedent 
the  remaining  $300,  and  that  because  of  such 
failure  the  plaintiff  was  indebted  to  tbe  de- 
fendant in  the  sum  of  $300.  In  substance, 
the  court  instructed  the  Jury  that  the  de- 
fendant admitted  that  tbe  plaintiff  had 
earned  $300,  but  alleged  that  the  plaintiff 
had  been  paid.  The  defendant  did  not  ex- 
c^t  to  any  of  these  instructions  which  pre- 
ceded the  one  now  imder  examination. 

The  instruction  challenged  by  tbe  defend- 
ant could  not  in  any  possible  view  have  in- 
jured him.  The  plaintiff  says  he  worked  on 
the  farm;  the  defendant  also  says  that  the 
plaintiff  worked  on  the  farm.  The  plaintiff 
says  that  be  did  tbe  work  for  compensation 
to  be  paid ;  tbe  defendant  also  says  that  the 
plaintiff  did  the  work  for  compensation  to 
be  paid.  Tbe  plaintiff  says  that  be  earned 
$1,000;  the  defendant  denies  that  tbe  plain- 
tiff earned  $1,000,  but  the  defendant  does  in 
effect  say  that  the  plaintiff  earned  $300. 
Tbe  plaintiff  says  that  he  has  not  been  paid ; 
tbe  defendant  says  in  his ,  answer  that  the 
plaintiff  has  been  paid  by  reason  of  having 
received  $600  from  the  sales  of  milk,  and 
that  he  is  entitled  to  retain  $300  as  payment, 
but  that  he  owes  tbe  remaining  $300  to  tbe 
defendant  However,  during  tbe  trial  the 
defendant  stipulated  that  "all  of  the  milk 
checks  that  were  received  during  tbe  opera- 
tion of  tbe  farm  by  the  plaintiff  were  made 


OQt  to  Mrs.  Kinnaman*' ;  and  tbe  uncontra- 
dicted evidence  is  that  she  received  the  milk 
checks  as  agent  of  the  decedent.  The  record 
shows  that  Sargent  did  not  Indorse  any  of 
the  milk  checks,  and,  on  tbe  other  hand,  Mrs. 
Kinnaman  did  indorse  all  of  them.  Tbe  un- 
contradicted evidence  is  that  the  plaintiff  did 
not  receive  any  of  the  proceeds  from  the  milk 
checks.  In  brief,  the  defendant  did,  in  th<» 
final  analysis,  admit  that  the  plaintiff  earned 
$300,  and  that  no  part  of  that  sum  had  been 
paid  to  him.  The  inference  to  be  drawn  from 
the  verdict  is  that  the  Jury  agreed  with  the 
defendant,  for  they  allowed  the  plalnuff  only 
$300. 

Our  conclusion  is  that  the  record  is  free 
from  reversible  error,  and  therefore  the  Judg- 
ment is  affirmed. 

BEAN,  BROWN,  and  McCODET,  JJ,  con- 
cur. 

(104  Or.  S13) 

LOUGH  V.  STATE  INDUSTRIAL  ACCIDENT 
COMMISSION. 

(Supreme  Ourt  of  Oregon.    Jane  6,  1922.) 

1.  Master  and  servant  «=>373  —  Oooupational 
disease  not  compensable  as  "injarise"  from 
accident. 

In  view  of  Or.  U  {  6632,  subd.  "d,"  de- 
claring that  no  claim  for  workmen's  compen- 
sation shBll  be  enforceable  unless  filed  within 
a  certain  period  "after  the  date  upon  which  the 
injury  occurred"  and  section  6626,  allowing 
compensation  for  personal  injury  by  "accident 
caused  by  violent  or  external  means"  recovery 
can  be  bad  only  for  injuries  referable  to  a  cer- 
tain fixed  time  not  for  occupational  diseases. 

[Ed.  Note, — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Injury.] 

2.  Master  and  servant  ®=3398— Time  for  fliiag 
compensation  daim  mns  from  data  of  acci- 
dent. 

Or.  L.  S  6632,  subd.  "d,"  providing  that  no 
daim  for  workmen's  compensation  shall  be  en- 
forceable in  nonfatal  cases  "unless  filed  within 
three  months  sfter  tbe  date  upon  which  the  in- 
jury occurred"  refers  to  the  date  of  the  acci- 
dent and  inception  of  the  injury,  not  the  date  ^ 
appearance  of  a  consequent  physical  condition. 

3.  Master  and  servant  9=9398  —  ComnsnsatkMi 
-  lost  by  delay  In  llling  daim,  tboagb  oaoMd  by 

mental  Incapacity. 
Under  Or.  U  |  6632,  subd.  "d,»  providing 
that  no  daim  for  workmen's  compensation  shall 
be  valid  or  enforceable  "unless  filed  within 
three  months  after  the  date  upon  which  the  in- 
jury occurred"  the  claimant,  who  by  the  injury 
for  which  he  seeks  compensation  was  rendered 
mentally  incapable  of  filing  such  claim  until 
after  such  time  had  elapsed,  cannot  recover, 
as  the  statute,  having  created  the  right  of  re- 
covery, does  not  merely  limit  the  remedy  and, 
being  general,  allows  of  no  exceptions. 

In  banc. 

Appeal  from  Circuit  C!ourt,  Mnltnomab 
CToimty ;   John  McCourt,  Judge. 
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'  Petition  by  Fred  V.  lough  to  the  State 
llndustrlal  Accident  Commission  for  compen- 
sation. From  denial  of  his  petition  be  ap- 
pealed to  the  circuit  court,  which  rendered 
judgmoit  confirming  the  decision  of  the  com- 
mission, and  he  appeals.    Affirmed. 

A  M.  Crawford  and  W.  C.  Campbell,  both 
of  Portland,  for  appellant. 

James  West,  Asst  Atty.  Gen.  (I.  H.  Van 
WinUe,  Atty.  Gen.,  and  J.  A.  Benjamin, 
.  Atty.  Gen.,  on  the  brief),  for  respondent. 


BDBNETT,  G.  J.  Claiming  to  hare  been 
Injured  on  October  1,  1919,  while  at  work 
for  a  shipbuilding  corporation  in  Multnomah 
county.  Or.,  the  idaintlff  presented  his  peti- 
tion for  compensation  to  the  State  Industrial 
Aoddent  Commission  on  April  3,  1921.  The 
CommlKwlon  refused  to  allow  him  any  com- 
pensation, and  he  appealed  to  the  circuit 
court.  A  trial  by  Jury  was  had  in  that  court, 
resultlns  in  the  finding  of  a  special  verdict 
deacribing  thie  injury  and  stating  that,  as  a 
remit  thereof,  plaintiff  became  partially  de- 
mented, so  that  he  was  mentally  Incapable 
of  filing  a  claim  prior  to  the  time  when  It 
was  filed.  Basing  its  action  upon  the  fact 
that  the  claim  had  not  been  filed  before  the 
Commission  for  more  than  a  year  after  the 
liaiq;)ening  of  the  accident  by  which  he  was 
injured,  the  circuit  court  confirmed  the  de- 
cision of  the  State  Industrial  Accident  Com- 
mission rejecting  it  The  claimant  appeals 
to  this  court    . 

The  sole  question  presented  for  our  con- 
sideration is  the  regularity  of  the  order  of 
the  Commission  rejecting  the  claim,  and  the 
affirmance  of  that  order  by  the  circuit  court. 
The  ruling  complained  of  depends  upon  the 
construction  of  subdlTisloh  "d"  of  section 
6632,  Or.  I*,  reading  thus: 

'^o  application  shall  be  valid  or  claim  tliere- 
under  enforceable  in  nonfatal  cases  unless  such 
claim  is  filed  within  three  months  after  the  date 
upon  which  the  injnry  occurred,  nor  in  fatal 
eases  unless  such  claim  is  filed  within  one  year 
after  the  date  upon  which  the  fatal  injury  oc- 
enrred." 

(1,21  Olie  petitioner  asserts  that  while  he 
was  working  on  board  a  hull  then  in  process 
of  construction,  a  bolt  fell  upon  his  head 
from  above,  causing  the  injury,  on  October 
1,  1919.  Compensation  is  allowed  to  a  work- 
man, when  Injured  under  circumstances  con- 
templated by  the  act,  if  he  shall  sustain  "a 
personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  caused 
by  violent  or  external  means."  Or.  L.  {  6620.: 
As  pointed  out  in  Iwanlckl  v.  State  Industrial 
Accident  Commission,  205  Pac.  990,  decided 
by  this  court  April  18,  1922,  the  Injury  for 
which  recovery  can  be  had  is  one  referable 
to  a  certain  fixed  point  of  time,  and  the  law 
is  not  intended  to,  and  does  not  cover  what 
are  termed  "occupational  diseases,"  the  ap- 
proach of  which  is  gradual  and  insensible 


before  they  culminate  In  death  or  restoration 
to  health.  Hie  words  "date  upon  which  the 
injury  occurred"  plainly  indicate  a  certain 
point  of  time,  and  not  an  extended  period 
Having  in  view  the  element  of  -n^denp^ss  of 
the  untoward  event  we  must  say  that  under 
our  statute,  the  language  refers  to  the  date 
of  the  accident  and  the  immediately  conse- 
quent injury. 

There  are  precedents,  notably  from  Ne- 
braska, Indiana,  and  Massachusetts,  where 
the  court  construes  the  occurrence  of  the  in- 
jury to  mean,  not  its  Inception  when  the 
complainant  was  hurt  but  the  consequent 
progress  and  culmination  of  the  injury  re- 
ceived at  the  time  of  the  accident  There  are 
cases  which  hold  under  such  statutes  that 
the  injured  workman  is  entitled  to  wait  until 
the  culmination  of  his  hurt  through  its  de- 
velotHneht  and  final  progress  to  recovery,  be- 
fore making  any  claim  to  the  Commission. 
In  other  words,  such  cases  fix  the  occurrence 
of  the  Injury  at  least  at  the  climax  and  not 
at  the  beginning  of  the  physical  debility 
consequNit  upon  the  accident  They  arise, 
however,  under  statutes  differing  largely 
from  our  own.  Mainly  they  are  instances 
where  the  employer  is  made  directly  liable 
to  the  injured  employ^  under  a  schedule  pre- 
scribed by  the  statute,  and  provision  is  made 
for  giving  notice  as  soon  as  practicable  or 
as  soon  as  the  disability  or  Insanity  conse- 
quent upon  the  Injury  has  been  removed. 

But  there  are  no  such  provisions  ih  our 
statute.  Without  equivocation  It  is  said 
that  the  notice  must  be  given  within  thriee 
months  after  the  date  upon  which  the  injury 
occurred.  Something  occurred  or  came  into 
existence  on  October  1,  1919.  The  injury 
baiqiened  at  that  time.  True,  it  may  not 
have  develcqped  instantly  Its  full  effect  But 
the  injury  which  had  no  existence  prior  to 
that  date  came  into  existence  at  that  time 
In  other  words.  It  occurred  at  that  date. 

[3]  The  question  then  Is:  What  is  the 
effect  under  this  statute,  of  failing  to  pre- 
sent a  claim  to  the  Industrial  Accident  Com- 
mission for  compensation  until  more  than 
the  three  months  had  elapsed  from  the  date 
mentioned?  The  state.  In  pursuit  of  Its  pub- 
lic policy,  by  virtue  of  its  police  power,  has 
formulated  its  bounty,  to  quote  from  the 
title  of  the  act,  "for  the  benefit,  compensa- 
tion and  care  of  workmen."  Whatever  It  be, 
whether  a  contract  or  a  mere  financial  ben- 
efit created  by  the  state,  it  had  no  existence 
prior  to  the  enactment  of  the  original  work- 
man's compensation  act  so  called,  approved 
on  referendum,  November  17,  1913.  An  In- 
jured workman  has  no  cause  of  action  against 
the  Industrial  Accident  Commission  any 
more  than  a  suitor  would  have  an  action 
against  a  court  which  decided  an  issue  ad- 
versely to  his  Interests.  It  Is  true,  the  stat- 
ute has  provided  an  appeal  from  the  decision 
of  the  Commission  to  the  circuit  court  and 
thence  to  th6  Supreme  Court    Whatever  it 
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may  be,  the  atatate  makea  a  proTlslon  be- 
fore unknown  to  our  laws.  It  la  as  though 
the  state  had  made  an  offer  to  injured  em- 
ployes upon  certain  terms,  so  that,  even  U 
we  consider  It  as  a  contract,  the  party  who 
would  avail  himself  of  the  offer  must  accept 
it  in  the  manner,  at  the  time,  and  on  the 
terms  it  is  made. 

The  three  months  mentioned  are  not  a  lim- 
itation on  the  time  for  commencing  an  ac- 
tion, within  the  meaning  of  the  general  stat- 
ute of  limitations.  Whether  it  be  a  contract 
or  a  mere  offer,  that  period  of  three  months 
within  which  the  claim  must  be  presented 
is  one  of  the  essential  Ingredients  of  the  con- 
tract or  of  the  offer  of  the  gratuity,  and  he 
who  would  avail  himself  of  its  benefits  must 
pursue  the  statute  as  it  is  written.  The  rule 
of  construction  applicable  to  such  a  statute 
is  well  stated  In  Van  Steenwyck  v.  Wash- 
bum,  69  Wis.  601,  17  N.  W.  289,  48  Am. 
Rep.  532.  In  that  case  the  statute  provided 
for  an  election  by  a  widow  between  the 
statutory  dower  and  the  provision  made  for 
her  by  the  will  of  her  deceased  husband. 
It  was  claimed  for  her  that,  because  she  was 
Insane,  she  was  incapable  of  making  an  elec- 
tion, and  hence  was  excused  from  doing' so, 
although  the  statute  creating  the  right  made 
no  mention  of  any  exception  on  that  account 
The  court  said: 

"Where  the  widow  is  sane,  is  sal  Juris,  capa- 
ble of  making  contracts,  competent  to  bind 
herself  by  a  legal  obligation,  the  way  ia  plain. 
>  She  can  elect  whether  she  will  take  the  devise 
or  other  provision  made  for  her  in  the  will  of 
her  husband,  or  whether  she  will  claim  that 
interest  in  bis  estate  which  the  law  gives  to 
her.  But  when  we  come  to  apply  the  statute 
to  an  insane  widow,  a  non  compos  mentis,  one 
who  can  exercise  no  intelligent  judgment  or 
choice,  one  who  is  not  responsible  for  her  acts, 
then  it  goes  against  our  notions  of  right  and 
justice.  Still,  the  law  is  well  settled  that,  in 
the  construction  of  statutes,  general  words  are 
to  have  a  general  operation,  unless  something 
is  fonnd  in  the  statute  itself  which  affords 
grounds  for  qualifying  or  restraining  them. 
'No  exceptions  can  be  claimed  in  favor  of  par- 
ticular persons  or  classes  unless  they  are  ex- 
pressly mentioned.'  Dixon,  O.  J.,  in  Wood- 
bury V.  Sbackleford,  19  Wis.  60.  The  same 
principle  was  recognised  and  enforced  in  Lind- 
say V.  Fay,  28  Wis.  177,  and  it  is  doubtless 
in  accord  with  the  great  weight  of  judicial 
opinion  on  this  subject.  As  the  Legislature 
has  made  no  exception  in  the  ststute,  the  courts 
have  no  right  to  make  one,  because  to  do  so 
would  be  legislation.  Were  we  to  hold  that 
the  statute  does  not  include  a  widow  of  un- 
sound mind,  we  should  certainly  be  making  an 
addition  to  it  which  the  Liegislature  has  not 
seen  fit  to  enact.  The  ill  effects  of  holding  that 
the  statute  did  include  an  insane  widow  were 
most  ably  presented  in  the  argument  of  re- 
spondents* counsel.  These  evil  consequences, 
however  proper  for  the  consideration  of  the 
Legislature,  can  really  have  no  weight  in  giving 
construction  to  s  statute  which  is  plain  and 
unambiguous  in  its  language.  The  doctrine  of 
an  inherent  equity,  creating  an  exception  as 


to  any  disability  wheee  the  Legialatara  liaa 
made  none,  must  be  abandoned,  particularly  in 
a  country  where  the  legialative  power  is  dis- 
tinct from  the  Judicial.  The  result,  therefore, 
on  this  point,  is  that  we  must  hold  that  the 
general  words  in  the  statute  have  a  general  ap- 
plication, and,  since  there  is  no  exception  as 
to  an  insane  widow,  the  court  can  create  none." 

An  analogous  principle  was  applied  by  Mr. 
Justice  Bennett  in  BaUey  v.  O.  W.  K.  4  N. 
Co.,  97  Or.  471,  191  Pac.  782.  In  that  caae 
Henry  Ploch  In  an  early  day  settled  upon  a 
tract  of  land  now  within  the  limits  of  the 
city  of  Portland.  The  land  had  not  then  been 
surveyed  by  the  general  government,  for  want 
of  which  he  could  not  make  definite  deacrip- 
tion  in  his  notice  of  claim  to  the  land.  Be- 
fore the  snrvey  was  made  he  died,  without 
having  given  notice  of  his  claim.  His  belra, 
the  plalntlflb  In  the  suit,  were  not  aware  of 
this  attnatlon  for  many  years  afterwards. 
Meanwhile  other  parties  had  settled  upon 
the.  land,  and,  by  mesne  conveyances,  the  de- 
fendant company  had  become  the  owner 
thereol  Oommentlng  on  thia  altnation,  Mr. 
Justice  Bennett  aaid: 

"nie  plaintiffs  offer,  as  an  excuse  for  their 
failure  to  comply  with  the  law,  the  death  of 
the  daimant  and  tiieir  lack  of  knowledge  of 
bis  claim.  This  may  be  a  moral  exCaae  vriiich 
would  relieve  them  from  a  eliarge  of  negligence, 
but  it  is  not  a  compliance  with  the  law,  which 
would  give  them  title  to  the  land." 

The  opinion  goes  on  to  quote  with  approral 
the  language  in  Friable  v.  Whitney,  9  WaU. 
(76  n.  S.)  196,  19  U  Bd.  668,  as  foUows: 

"The  argument  is  urged  with  much  seal  that, 
because  complainant  did  all  that  was  in  the 
power  of  any  one  to  do  towards  perfecting  his 
claim,  he  should  not  be  held  reapoosible  for 
what  could  not  be  done.  To  this  we  reply,  aa 
we  did  in  the  case  of  Rector  v.  Ashly,  6  WalL 
142,  that  the  rights  of  a  claimant  are  to  be 
measured  by  tue  acts  of  Congress,  and  not  by 
what  he  may  or  may  not  be  able  to  do,  and  if  a 
sound  construction  of  these  acta  shows  that  he 
had  acquired  no  vested  interest  in  the  land, 
then,  as  his  rights  are  created  by  the  statntea, 
they  must  be  governed  by  their  provislona,' 
whether  they  be  hard  or  lenient," 

With  these  general  principles  of  statutory 
construction  and  application  in  mind,  we 
proceed  to  the  consideration  of  casea  more 
directly  applicable,  illustrating  the  principle 
that  the  terms  of  a  atatute  creating  a  right 
hitherto  unknown,  although  some  of  those 
terms  l>e  couched  in  matters  of  time,  are  all 
constituent  elements  of  the  right  itself  and 
not  mere  limitations  upon  the  exercise  of 
tbat  right.  In  Cooke  v.  Holland  EMrnace 
Co.,  200  Mich.  192,  166  N.  W.  1013.  L.  B.  A. 
1918E,  652,  as  In  this  case,  the  complainant 
was  Injured  by  being  struck  ui)0n  the  bead 
by  a  bolt  which  fell  from  above.  This  oc- 
curred on  October  6,  1015,  but  he  did  not 
make  claim  for  compensation  until  October 
9,  1916.    The  statute  there  provided  that  no 
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proceediiigi  for  oooipeiuatloii  for  an  Injury 
should  be  maintained,  nnless  "notice  of  tbe 
ix^ury  aball  have  been  given  to  tbe  employer 
tbree  months  after  the  happening  thereof 
and  unless  the  claim  for  compensation  shall 
hare  been  made  within  six  months  after  the 
occarrence  of  the  injury."  The  court  there 
held  that,  although  the  terms  "accident"  and 
'Injury"  are  not  synonymous,  yet  because  the 
accident  produces  the  injury  they  are  con- 
current in  point  of  time,  thus  fixing  the  hap- 
pening of  the  accident  as  the  date  of  tbe 
occurrence  of  tbe  injury.  Tbe  court  reviews 
the  authorities  at  length  and  condudes  with 
tbe  declaration  that: 

''We  are  compelled  to  hold,  mnst  hold,  nnless 
we  resort  to  judicial  legislation,  that  the  Leg- 
islature, by  these  two  sections,  fixed  the  data 
•f  the  injury  at  the  date  of  the  accident,  and 
not  some  remote  date  thereafter  when  the 
injured  employe  became  definitely  satisfied  that 
he  was  disabled  as  a  result  of  the  accident" 

A  like  case  Is  Kalndd  ▼.  American  Car  & 
Foundry  Co.,  200  Mich.  604.  166  N.  W.  1011, 
II  R.  A.  lOlSF,  860.  Similar  cases  ar«  Bash- 
neU  V.  Industrial  Board.  276  lU.  262,  114  N.. 
E.  496;  Halselden  v.  Industrial  Board,  275 
m.  114,  118  N.  E.  877;  O'Esan  v.  B.  W.  Bliss 
Co.,  188  Aw.  Dlv.  386,  177  N.  Y.  Supp.  203; 
Poccardl  v.  Ott,  83  W.  Va.  166,  98  S.  E.  69. 
I3ie  reason  for  the  rule  is  given  by  Mr.  Jus- 
tice Waite  in  Tbe  Harrisburg,  119  TJ.  S.  199, 
214,  7  Sup.  Ct  140,  147  (30  L.  Ed.  3SSi,  as  fol- 
lows: 

"The  statutes  create  a  new  legal  liability, 
with  the  right  to  a  suit  for  its  enforcement, 
provided  the  °  suit  is  bronght  within  twelve 
months,  and  not  otherwise.  The  time  within 
which  the  suit  most  be  bronght  operates  as  a 
Hmitation  of  the  liability  itseU  as  created,  and 
not  of  the  remedy  alone.  It  is  a  condition  at- 
tadsed  to  the  right  to  sue  at  all.  No  one  will 
pretend  that  the  suit  in  Pennsylvania,  or  the  in- 
dictment in  Massachusetts,  could  be  maintained 
if  brought  or  found  after  the  expiration  of  the 
Tear,  and  it  would  seem  to  be  clear  that,  if  the 
admiralty  adopts  the  statute  as  a  rule  of  right 
to  be  administered  within  its  own  jurisdiction, 
it  must  take  the  right  subject  to  the  limitations 
whidi  have  been  made  a  part  of  its  existence. 
It  matters  not  that  no  rights  of  innocent  par- 
ties have  attadied  daring  tbe  delay.  Time  has 
been  made  of  the  essence  of  the  right,  and  the 
right  is  lost  if  the  time  is  disregarded.  The  Ua- 
Ulity  and  the  remedy  are  created  by  the  same 
statutes,  and  the  Umitatiobs  of  the  remedy  are 
tberefore  to  be  treated  as  limitations  of  the 
right" 

A  like  case  is  Lewis  r.  Pawnee  Bill's  Wild 
West  Co.,  6  Pennewill  (Del.)  316,  66  Atl.  471, 
16  Ann.  Cas.  903,  where  it  is  said,  to  quote 
from  the  syllabus: 

"The  Delaware  statute  of  1897  • .  •  •  pro- 
viding that  no  action  for  personal  injuries  shall 
be  bron^t  after  the  expiration  of  one  year 
from  the  date  when  the  injuries  were  sustained, 
being  a  special  or  independent  statute  of  limi- 
tations,  complete  in  itaelf,  is  not  subject  to 


the  exceptions  contained  In  the  general  stat- 
ute of  limitations,  •  •  •  and  consequently 
tbe  absence  from  the  state  of  the  person  whose 
negligence  caused  tbe  injuries  does  not  extend 
tbe  time  limited  for  the  commencement  of  such 
action." 

The  subject  Ip  treated  at  large  and  well 
annotated  In  tbe  last-named  publication. 
See,  also,  Pomeroy's  Petition,  33  Mont.  69, 
81  Pac.  629;  Rodman  v.  Missouri  Pacific  Ry. 
Co.,  65  Kan.  645,  70  Pac.  642,  50  L.  R.  A.  704 ; 
Boston  &  Me.  R.  R.  Co.  v.  Hurd,  108  Fed.  116,  • 
47  C.  C.  A.  615,  66  L.  B.  A.  193;  Brunswick 
Terminal  Co.  v.  National  Bank,  99  Fed,  635, 
40  C.  C.  A.  22,  48  L.  R.  A.  625;  Ralney  ▼. 
Grace,  216  Fed.  449,  132  O.  C.  A.  609,  L.  R. 
A.  1916A,  1149,  note  47  at  pages  1166  and 
1167;  Osborne  v.  Ry.  Co.,  87  Vt  104,  88  Att. 
512,  Ann.  Cas.  19160,  74;  Swisher  v.  Ry.  Oa, 
76  ECan.  97,  90  Pac.  812;  BtCbards  t.  Oar- 
peatet  (O.  O.  A.)  261  Fed.  724. 

Without  making  any  exception  In  favor  of 
the  insane,  the  disabled,  or  the  Infant,  the 
Legislature  has  seen  fit  to  prescribe  the  terms 
upon  which  the  bounty  of  the  state  may  be 
enjoyed.  Those  who  would  avail  themselves 
of  the  privilege  thus  extended  must  comply  ' 
with  ita  terms,  and  it  does  not  lie  within  tbe 
power  of  any  judicial  tribunal,  however  ben- 
eficial it  may  be,  to  add  terms  that  have  not 
been  put  there  by  tbe  law-making  power.  We 
may  well  regard  this  case  as  one  of  great 
misfortune,  and  yet  we  are  powerless  to  ex- 
tend relief  where  none  Is  awarded  by  the 
statute.  The  judgment  of  the  circuit  court 
must  be  affirmed. 

McCOURT,  J.,  did  not  parUdpate  In  this 
decision. 

(24  Arlt.  151) 
STATE  V.  SMITH.     (No.  538.) 
(Supreme  Court  of  Arizona.     June  9,  1922.) 

1.  Qame  «=>&— Penalty  for  ualawful  posses* 
siOB  of  game  animate  or  parts  thereof  reoov- 
erablo  oaly  where  possessloa  resulted  from 
ualawfnl  talcing,  Icllliog,  or  Injariag. 

In  an  action  authorised  by  Pen.  Code  1913, 
8  668,  aa  amended  by  Laws  1919,  c  169,  t» 
recover  a  penalty  for  unlawfully  wounding  or 
killing  certain  animals  or  unlawfully  having 
them  or  parts  thereof  in  possession,  a  cause 
of  action  for  having  sndi  unlawful  possession 
can  only  arise  where  there  has  been  an  unlaw- 
ful taking,  killing,  or  injuring  of  such  animals, 
making  consequent  possession  thereof  unlaw- 
ful. 

2.  Qane  ^=38 — Mere  possession  of  gama  anl> 
mals  or  parts  thereof  presumed  lawful  nn> 
der  statute  authorizing  penalty  for  unlawful 
possession. 

In  an  action  brought  under  Pen.  Code  1913; 
§  668,  as  amended  by  Laws  1919,  e.  169,  au- 
thorizing an  action  to  recover  a  penalty  for 
having  possession  of  certain  animals  or  parts 
thereof  unlawfully  by  reason  of  having  unlaw* 
fully   taken,    killed,   or  injured   such   animals, 
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mere  possession  of  sach  animals  or  parts  there- 
of is  presumed  lawfnL 

3.  Game  ^sa8 — Mere  possessloB  of  antlers  not 
'  suflleient  to  prove  BBlawfal  taking  or  Injur- 
ing of  deer. 
In  an  action  hronght  under  P^n.  Code  1913, 
{  668,  as  amended  by  Laws  1919,  c.  168,  au- 
thorizing an  action  to  recover  a  penalty  for 
having  possession  of  certain  animals,  mere  pos- 
session of  deer  antlers  is  not  sufficient  to  prove 
that  defendant  bad  unlawfully  taken  or  injured 
'deer,  especially  where  the  only  evidence  adduc- 
ed supports  the  presumption  that  such  posses- 
sion was  lawful. 

Appeal  from  Superior  Court,  Navajo  Coun- 
ty;  J.  E.  Crosby,  Judge. 

Action  by  the  State  of  Arizona  against 
Tom  Smith  to  recover  a  statntory  penalty. 
Verdict  for  defendant.  From  an  order  deny- 
ing its  motion  for  a  new  trial,  the  State  ai>- 
peala.    Order  affirmed. 

W.  J.  Galbraith,  Atty.  Gen.,  and  W.  E.  Fer- 
guson, Special  Counsel,  of  Holbrook,  for  the 
State. 
,  '  Weldon  J.  Bailey,  of  Phoenix  for  appellee. 

FIiANIOAN,  J.  This  is  an  appeal  by  the 
state  of  Arizona  from  an  order  denying  its 
motion  for  a  new  trial,  in  an  action  brought 
In  its  name  to  recover  a  statutory  penalty 
under,  the  game  laws.  The  action  was 
bropght  under  the  provisions  of  section  668 
of  the  Penal  Code,  Revised  Statutes  1913,  as 
amended  by  chapter  169,  Iiaws  1919,  Regu- 
lar Session,  Fourth  Legislature.'  The  rele- 
vant portion  of  said  section  reads : 

"The  state  game  warden,  if  he  so  elect,  or 
any  other  officer  charged  with  the  enforcement 
of  the  laws  relating  to  game  and  fish,  if  so  di- 
rected by  the  state  game  warden,  may  bring 
dyil  action  in  the  name  of  the  state  against 
any  person  unlawfully  wounding  or  killing,  or 
having  unlawfully  in  possession,  any  game 
quadruped,  bird  or  fish,  or  part  thereof,  and 
recover  judgment  for  each  such  animal  or  part 
thereof,  the  following  minimum  sums  as  dam- 
ages for  the  taking,  killing,  or  injuring  there- 
of, t*  wit: 

7^  each  elk )200  00 

FUr  each  deer SO  00 

Por  each  antelope 100  00 

For  each  mountain  sheep  or  gx>at 200  00 

For  each  bird 10  00 

For  each  fish 100" 

The  complaint  alleges  that  on  March  10, 
1920,  In  Navajo  county,  Ariz.,  the  defend- 
ant was  in  unlawful  possession  of  eight  pairs 
of  deer  horns  or  sets  of  horns;  that  the  pos- 
session of  such  eight  pairs  of  deer  horns  is 
unlawful  and  in  accordance  with  the  stat- 
ute the  defendant  thereby  became  indebted 
to  plaintiff  in  the  sum  of  $400,  by  way  of 
(lamages. 

■  The  only  proof  adduced  to  support  the  al- 
legations of  the  complaint  was  the  testimony 
et  the  defendant  himself,  who  was  called  as 


a  witness  by  the  state.  This  testimony  was 
that  on  the  day  in  question,  at  Holbrook,  in 
said  county,  be  was  in  possession  of  four 
locked  sets  of  deer  horns  and  about  ten 
single  sets  that  were  not  locked,  making 
"eighteen  pairs  altogether"  of  deer  horns. 
Defendant  admitted  that  he  had  no  permis- 
sion from  the  state  game  warden  to  possess 
the  horns,  but  testified  that  he  had  permis- 
sion from  the  forest  supervisor  of  the  Grand 
Canyon  game  preserve  to  possess  certain  of 
them,  and  that  the  others  were  brought  from 
Utah. 

Upon  this  testimony  the  Jury  returned  a 
verdict  for  the  defendant 

[1]  The  question  we  shall  consider  Is 
whether  the  facts  so  established  show  a  cause 
of  action  under  the  statute.  The  statute 
provides  for  a  civil  action,  in  the  name  of 
the  state,  against  any  iierson  unlawfully 
wounding  or  killing  or  having  unlawfully  In 
possession  any  of  the  animals  mentioned,  or 
parts  thereof,  In  which  action  Judgment  for 
damages  may  be  recovered  for  the  taking, 
killing,  or  injuring  of  such  animals.  The 
plain  import  of  the  section  is  that  a  cause  of 
action  against  one  in  unlawful  possession  of 
such  animals,  or  parts  thereof,  can  only 
arise  where  there  has  been  an  unlawful  tak- 
ing, killing,  or  injuring  of  such  animals,  so 
that  the  itossession  of  the  animals  so  taken, 
killed,  or  injured,  or  of  parts  thereof,  is  like- 
wise unlawful. 

[2]  There  was  no  proof  that  the  defend- 
ant had  unlawfully  taken,  killed,  or  injured 
the  animals  from  which  these  horns  came, 
unless  his  possession  of  these  horns  carried 
with  it  such  presumption.  The  statute  In 
speaking  of  unlawful  possession  recognizes 
that  there  may  be  a  possession  which  is  law- 
ful, so  that,  if  nothing  but  possession  is 
shown,  such  possession  is  to  be  deemed  law- 
ful. 

[3]  The  case  for  the  state  must  therefore 
be  based  upon  the  supposition  that  the  law- 
ful possesion  of  these  Sets  of  antlers  was 
sufficient  to  prove  that  the  defendant  had 
unlawfully  taken,  killed,  or  injured  the  ani- 
mals which  at  one  time  bore  themj'  and  that 
this  conclusion  may  be  drawn  not  only 
where  the  possession  is  presumably  lawful 
because  there  is  no  evidence  to  the  contrary, 
but  also  where,  as  ip  this  case^  the  presump- 
tion of  lawful  possession  and  that  there  was 
no  unlawful  taking,  or  killing,  or  Injuring  of 
such  animals  is  confirmed  by  the  only  evi- 
dence adduced.  To  state  these  propositions 
Is  of  course  to  refute  them. 

The  evidence  was  utterly  Insufficient  upon 
which  to  base  any  Judgment  against  the  de- 
fendant, and  the  verdict  of  the  Jury  in  bis 
favor  and  the  order  of  the  court  denying  the 
state's  motion  for  a  new  trial  were  right. 
The  order  is  affirmed. 

ROSS,  O.  J.,  and  McALISTEIR,  J.,  concor. 
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ROWLANDS  V.  STATE  LOAN  BOARD  OF 
ARIZONA  et  al.     (No.  1998.) 

(Supreme  Court  of  Arteooa.    May  26,  19^) 

1.  States  €=il24-Terin  "remit"  In  statute 
for  remission  of  Interest  on  loans  by  state 
defined. 

Whether  the  term  "remit,"  as  osed  in  Iaws 
1921.  c.  49,  permitting  interest  on  loans  to 
erect  the  Liyman  reservoir  dam  is  construed  ac- 
cording to  its  popular  meaning  or  its  "peculiar 
and  appropriate  meaning  in  law"  pursuant  to 
dr.  Code  1913,  par.  5552,  it  means  forgiven  or 
pardoned,  and  does  not  simply  mean  "to  de- 
fer." 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Remit] 

2.  Schools  and  sohool  districts  «=> IS— Inability 
to  pay  interest  on  loans  from  oommon  sohool 
fond  held  not  to  result  In  defloit  and  au- 
thorize transfer  of  funds  to  oover  It 

Inability  of  mortgagors  to  pay  interest  due 
the  state  on  loans  to  erect  the  Lyman  reservoir 
dam  made  from  proceeds  of  the  sales  of  land 
granted  the  federal  government  for  common 
schools,  etc.,  did  not  result  in  a  deficit  in  the 
common  school  fund,  and  transference  of  mon,- 
*«ys  by  the  state  from  the  general  fund  to  cov- 
er such  deficit  pursuant  to  Laws  1921,  c.  49, 
remitting  interest  on  such  loans,  is  not  au- 
thorized by  Const,  art.  11,  §  10,  providing  for 
appropriations  in  addition  to  income  from  in- 
vestment of  such  proceeds  to  insure  the  main- 
tenance of  all  state  educational  institutions. 

3.  States  ^=»l  19— Remission  of  Interest  on 
loans  of  Institutional  funds  held  Invalid  as  a 
"donation  to  individuals." 

The  remission  by  Laws  1921,  c.  49,  to 
mortgagees  of  interest  on  loans  of  institutional 
funds  is  a  donation  to  individuals  in  violation 
of  Const,  art.  9,  {  7. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Donate 
—Donation.] 

4.  Pnblic  lands  ®=>37— Remission  of  Interest  on 
loans  of  institutional  funds  held  invalid  as 
braaeii  of  trust  under  Constitution. 

The  remission  of  interest  on  loans  of  funds 
derived  from  sale  of  lands  granted  to  the  ter- 
ritory and  state  by  the  federal  government  for 
common  schools  and  other  institutions  is  a 
viohition  of  Const,  art.  10,  {  2,  making  it  a 
breadi  of  trust  to  dispose  thereof  for  any  ob- 
ject other  than  that  for  which  they  werj 
granted,  or  contrary  to  the  Enabling  Act. 

Maricopa 


Appeal    from    Superior    Court, 
County;   R.  C.  Stanford,  Judge. 

Action  for  injunction  by  William  E.  Row- 
lands against  the  State  Loan  Board  of  Ari- 
zona and  others  to  restrain  defendants  from 
carrying  out  terms  of  Laws  1921,  c.  49.  In- 
junction denied,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Baker  k  Whitney,  of  Phoenix,  for  appel- 
lant. 

Armstrong,  Lewis  &  Kramer,  of  Phoenix, 
for  appellees. 


(>07  F.) 

ROSS,  a  J.  During  the  years  1914,  1915, 
1916,  1917,  1918,  1919,  and  1920,  the  State 
Treasurer,  by  and  with  the  approval  of  the 
Governor  and  the  Secretary  of  State  loaned 
various  sums  aggregating  $637,600  to  vari- 
ous ^rsons,  under  the  Lyman  dam  project  in 
Apache  county,  and  took  mortgages  on  such 
persons'  lands  situated  In  said  county,  as 
security  for  such  loans.  The  moneys  loaned 
were  the  proceeds  of  sales  of  institutional 
lands  granted  to  the  territory  of  Arizona  and 
to  the  state  by  the  Federal  government  for 
the  common  schools  and  charitable  and  penal 
institutions  of  the  state.  The  loans  bear  in- 
terest at  6  per  cent,  per  annum,  and  on  July 
1, 1921,  there  was  due  to  the  state  about  |30,- 
000  in  interest  The  annual  interest  for  the 
subsequent  years,  up  to  and  including  1924, 
will  be  about  $38,400. 

The  Fifth  Legislature  (see  chapter  49, 
Laws  1921)  passed  an  act  the  title  and  con- 
text of  which  has  to  do  with  the  interest  on 
said  loans,  and,  as  its  own  language  explains 
quite  clearly  Its  purpose,  we  give  it  in  full: 

"An  act  for  the  relief  of  natural  persons  own- 
ing land  in  Apache  county  whose  property 
was  damaged  or  destroyed  by  floods  occa- 
sioned by  the  breaking  of  the  Lyman  reser- 
voir, and  making  an  appropriation  therefor. 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Arizona : 

"Section  1.  That  because  of  the  construction 
company's  not  completing  the  Lyman  dam,  and 
the  resulting  failure  to  obtain  water  which  has 
prevented  the  growing  of  crops  on  the  Lyman 
dam  project  during  the  past  five  years .  and 
which  will  limit  the  growing  of  crops  for  at 
least  another  year,  the  interest  due  the  state 
of  Arizona  on  the  money  loaned  for  the  purpose 
of  erecting  said  dam  is  hereby  remitted  nntil 
the  year  1925,  as  hereinafter  provided. 

"Sec.  2.  The  State  Loan  Board  shall  ascer- 
tain the  amount  of  interest  dne  on  the  loan 
made  on  the  farm  lands  within  the  Lyman  dam 
project  up  to  the  time  this  act  becomes  ef- 
fective and  shall  make  a  claim  for  the  amount 
so  determined  upon  the  State  Auditor,  who  will 
issue  bis  warrant  upon  the  receipt  of  such  daim 
for  a  like  amount  to  be  credited  to  the  perma- 
nent funds  invested  on  such  loans.  At  the  end 
of  each  calendar  year  up  to  and  including  1924 
the  State  Loan  Board  shall  ascertain  the 
amount  of  interest  due  and  if,  in  their  judg- 
ment, similar  action  is  necessary,  shall  have 
authority  to  grant  the  same  relief  to  said  mort- 
gagors for  the  calendar  year  next  preceding. 

"Sec.  8.  There  is  hereby  annually  appropriat- 
ed out  of  the  general  fund,  a  suffident  sum  to 
carry  out  the  provisions  of  this  act 

"Sec  4.  All  acta  and  parts  of  acts  in. con- 
flict with  the  provisions  of  this  act  axe  hereby 
repealed." 


The  appellant,  Rowlands,  as  a  taxpayer  of 
Maricopa  county,  in  his  own  behalf,  and  in  be- 
half of  others  in  like  situation,  brought  an 
action  alleging  that  the  above-named  appel- 
lees, ofHcials  of  the  state,  were  threatening 
to,  and  would.  If  not  enjoined,  take  from  the 
general   fund  of  the  state   the  moneys   be- 
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longing  to  the  state,  raised  by  general  taxa- 
tion, and  apply  the  same  in  paynaent  of  the 
Uiterest  due  from  the  mortgagors  up  to  July 
X,  1921,  and  subsequent  years  as  the  Interest 
became  due  and  payable.  It  is  further  al- 
leged that  said  chapter  49  violates  various 
provisions  of  the  Constitution  of  the  state 
of  Arizona  (enumerating  them)  and  the  Fifth 
and  Fourteenth  amendments  to  the  Consti- 
tution of  the  United  States,  and  Is  uncon- 
stitutional, null,  and  void,  and  prayed  that 
the  appellees  be  enjoined  and  restrained  from 
carrying  out  the  terms  of  said  chapter  49. 
At  a  hearing  upon  the  merits  of  the  case,  at 
which  the  allegations  of  the  complaint  wer» 
treated  as  "an  agreed  statement  of  facts," 
the  court  made  and  entered  Its  Judgment  dis- 
missing the  complaint  From  this  Judgment 
the  appellant  prosecutes  this  appeal. 

The  question  for  decision  Is  apparent  from 
the  above  statement  of  the  case.  It  Is  con- 
tended by  appellant  that  the  Legislature  ex- 
«eeded  its  powers  as  limited  by  the  state 
Constitution  in  the  legislation  contained  In 
chapter  49,  supra.  It  is  obvious  that  the 
Legislature  in  passing  the  act  intended  to 
accomplish  one  of  two  things,  either:  (1)  To 
cancel  and  forgive  the  payment  of  the  In- 
terest due  and  becoming  due  on  the  mort- 
gages the  state  holds  against  the  various  per- 
sons under  the  Lyman  dam  project  up  to  1924, 
inclusive;  or  (2)  to  lend  these  debtors  out 
of  the  state's  general  fund  enough  money  to 
pay  said  Interest  due  and  to  become  due  until 
1926  in  case  it  was  needed.  It  is  the  conten- 
tion of  appellant  that  the  act  forgives  the 
Interest  to  the  debtors,  and  he  bases  his 
reason  for  so  claiming  upon  the  meaning  of 
the  word  "remitted"  and  the  absence  of  any 
provision  in  the  act  for  the  repayment  to  the 
state  of  any  advances  made  by  it  out  of  the 
general  fund  to  meet  such  interest  That  the 
legislative  purpose  was  to  relieve  the  debtors 
from  ever  paying  the  Interest  for  those  years 
in  which  the  state  paid  it  we  have  no  doubt 
£1]  Appellees  contend  that  the  word  "re- 
mit" as  used  in  the  text  means  "to  defer" 
the  payment  of  interest  Webster  deflnes  the 
word: 

M  •  •  •  To  forgive;  to  pardon;  to  remove; 
to  refrain  from  exacting  or  enforcing;  as,  to 
remit  the  performance  of  an  obligation.'' 

He  gives  as  synonyms: 
"To  relax;    release;   abate;   relinquish;   for- 
^ve;    pardon;   absolve." 

Funk  &  WagnaU's  New  Standard  Diction- 
ary dettnee  "remit": 

"  •  *  •  To  refrain  from  exacting  as  a  pen- 
alty; discharge  from;  countermand  the  exac- 
tion of;  as,  to  remit  a  fine  •  •  •  to  defer 
or  put  off;   postpone." 


34  Cyc: 

"To  forgive,  to  pardon,  te  release  from  pnn- 
Mment  or  penalty." 


Bouvler: 

'To  annul  a  fine  or  forfeiture." 

And  the  same  author  deflnes  its  derivative 
"remission"  as  "a  release  of  a  debt"  In  oar 
statute  (paragraph  5552,  Civil  Code)  It  la  pro- 
vided: 

"In  the  constmction  of  the  sUtntes  of  this 
state,  the  following  rules  shall  be  observed, 
unless  snch  construction  would  be  Inconsistent 
with  the  manifest  intent  of  the  Legislature, 
that  is  to  say: 

"(1)  All  words  and  phrases  shall  be  eonstm- 
ed  and  understood  according  to  the  common  and 
approved  usage  of  the  language;  but  technical 
words  and  phrases,  such  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  the  law, 
shall  be  construed  and  understood  according  to 
such  peculiar  and  appropriate  meaning." 

This  we  believe  to  be  the  general  rule,  and. 
taking  it  as  our  guide,  we  think  the  word 
"remit,"  whether  construed  according  to  Its 
pf^ular  meaning  or  according  to  Its  "peculiar 
and  appropriate  meaning  in  law,"  was  em- 
ployed in  the  act  to  convey  the  Idea  that  the 
interest  was  forgiven  or  pardoned.  Though,  ^ 
according  to  one  of  the  lexicographers,  one* 
of  its  meanings  la  "to  defer,"  we  do  not  think 
It  was  employed  in  that  sense  by  the  Legis- 
lature in  the  above  act,  because.  If  that  was 
the  intention,  it  seems  that  the  Legislature 
would  have  provided  or  stipulated  in  the  act 
that  when.  If  ever,  the  Inter^t  was  collected 
or  collectible  from  the  Lyman  dam  debtors, 
it  should  be  paid  into  the  general  fund  to 
cover  the  advances  made  by  the  state  from 
that  fund  in  imyment  of  interest  The  ab- 
sence of  such  a  provision  was  doubtless  In- 
tentional, conclusively  evidencing  the  purpose 
of  the  Legislature  to  relieve  the  debtors  from 
the  obligation  ever  to  repay  the  state  the 
moneys  It  might  advance  In  discharging  the 
interest  on  the  mortgages. 

Had  It  been  the  intention  of  the  Legislature 
to  forego  the  collection  of  Interest  for  the 
time  being  only,  and  not  to  forgive  it  It  Is 
reasonable  to  assume  more  apt  language 
would  have  been  used  to  Indicate  such  in- 
tention. It  would  have  empowered  the  state's 
agent  "to  defer,  put  off,  or  postpone"  the 
payment  of  interest  to  a  time  certain,  in  di- 
rect and  express  language. 

For  another  reason,  it  does  not  seem  that  it 
was  the  Intention  simply  to  give  the  debtor 
more  time  in  which  to  pay  the  interest  as 
the  state's  agents  are  given  some  discretion 
in  the  matter,  and  would  doubtless  use  it, 
if  by  doing  so  the  debtors'  ability  to  meet 
their  obligations  would  be  enhanced  or  Im- 
proved. In  section  116,  Land  Code  (Laws  2d 
Sp.  Sess.  1915,  c.  5),  it  is  provided  that  tba 
Governor  and  Secretary  of  State  shall  place 
the  collection  of  any  loans  of  Institutional 
funds  made  by  the  state  in  the  hands  of  tbe 
Attorney  General  for  appropriate  action, 
"whenever  it  shall  seem  to  be  for  the  best 
InteresU  of  tbe  state  to  do  sow"    In  view  at 
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this  authority  already  possessed  by  tbe 
state's  agents,  there  was  no  occasion  to  re- 
peat It,  as  Is  contended  by  appellees  was 
done,  by  chapter  49,  supra. 

[2]  Appellees  Intimate,  without  pressing 
it  very  hard,  that  since  the  mortgagors  are 
unable  to  pay  the  Interest  on  loans,  a  deficit 
to  that  extent  in  tbe  common  school  fund  la 
the  result,  and  that  the  transference  of 
mouey  by  tbe  state  from  the  general  fund  to 
cover  such  deficit  is  authorized  by  section 
10,  art.  11,  State  Constitution,  wherein  it  is 
provided  that^ 

"In  addition  to  snch  income  the  Legislatare 
•ball  make  such  appropriations,  to  be  met  by 
tazatioa,  as  shall  insure  tbe  proper  mainte- 
nance of  all  state  educational  institotionB,  and 
shall  malce  sacb  spedal  appropriations  as  shall 
provide  for  their  development  and  Improve- 
ment" 

This  contention  is  not  sustalnablfe  Chap- 
ta  40  by  its  title  and  contents  conclusive 
negatives  any  snch  idea.  It  vras  enacted  "for 
the  relief  of  natural  persons"  therein  de- 
scribed, and  not  for  the  common  school  fund. 

L3]  The  purpose  and  intent  of  chapter  49 
being,  as  we  have  seen,  to  relieve  the  mort- 
gagors of  land  under  the  Lyman  dam  project 
from  evor  paying  or  repaying  any  sums  ad- 
vanced by  the  state  to  care  for  the  Interest 
on  their  mortgages,  it  only  remains  to  see 
if  such  a  thing  may  be  done  without  violat- 
ing the  fundamental  laws  of  the  state  or 
nation.  Without  deciding  whether  it  violates 
the  federal  Constitution  or  other  provisions 
of  the  state  Constitution,  as  contended  by 
appellant  it  does,  we  think  it  must  De  con- 
ceded that  it  runs  counter  to,  and  is  in  con- 
flict with,  section  7,  art  9,  of  the  state  Con- 
stitution.   This  section  reads  as  follows: 

"Sec  7.  Neither  the  state,  nor  any  county, 
eitr,  town,  municipality,  or  other  sabdivisioo  of 
the  state  shall  ever  give  or  loan  its  credit  in 
the  aid  of,  or  make  any  donation  or  grant,  by 
subsidy  or  otherwise,  to  any  individual,  associa- 
tion, or  corporation,  or  become  a  subscriber 
to,  or  a  shareholder  in,  any  company  or  cor- 
poration or  become  a  Joint  owner  with  any  per- 
son, company,  or  corporation,  except  as  to 
snch  ownerships  as  may  accme  to  the  state  by 
operation  or  provision  of  law." 

No  refinement  of  reasoning  will  permit  the 
proitosed  transactlcm  to  pass  muster  as 
against  this  inhibition.  When  a  mortgagee 
forgives  the  interest  for  no  other  reason  than 
the  inability  of  the  mortgagor  to  pay  it,  It  is  a 
donation,  a  pure  and  simple  gratuity,  unsup- 
ported by  any  consideration,  moral  or  legal, 
fatty  V.  Colgan,  97  Cal.  251,  31  Paa  1133.  18 
U  R.  A.  744 ;  HcCIure  v.  Nye,  22  CaL  App. 
248,  133  Pac  1145;  In  re  Stanford's  Estate, 
126  CaL  112,  54  Pac.  259.  58  Pac.  462,  45 
U  R.  A.  788.  WhUe  the  object  had  in  view 
may  be  a  worthy,  one,  the  people,  by  their 
Constitution,  have  said  in  language,  plain 
andf  unmi stateable,   that   the  public   moneys 


shall  not  be  appropriated  by  the  Legislature 

for  ^at  purpose.  I'his  restriction  upon  th» 
power  of  the  Legislature  cannot  be  Ignored. 

[4]  The'  relinquishment  of  the  interest  on 
loans  of  institutional  funds  cannot  be  rec- 
onciled with  section  2,  art  10,  of  the  state 
Constitution,  which  reads  as  follows: 

"Sec.  2.  Disposition  of  any  of  said  lands,  or 
of  any  money  or  thing  of  value  directly  or  in- 
directly derived  therefrom,  for  aay  object  oth- 
er than  that  for  which  such  particular  lands 
(or  the  lands  from  which  such  money  or  thing 
of  value  shall  have  been  derived)  were  granted 
or  confirmed,  or  In  any  manner  contrary  to 
the  provisions  of  tbe  said  Enabling  Act,  shall 
be  deemed  a  breach  of  trust." 

The  interest  and  principal  must  be  nsed 
for  the  specific  purpose  for  which  institu- 
tional lands  were  granted  to  tbe  state,  or  t^ 
the  territory,  before  it  became  a  state.  The 
Legislature  would  have  as  much  right  to  ap- 
prc^riate  such  funds  or  the  interest  thereon 
for  road-bnildlng  purposes  as  it  would  have 
to  give  such  funds  away.  Being  convinced 
that  the  provisions  of  chapter  49  cannot  be 
carried  out,  without  violating  the  two  sec- 
tions of  the  Constitution  above  quoted  (and 
perhaps  others),  we  mast  hold  that  the  Judg- 
ment of  the  trial  court  was  in  error  in  refus- 
ing to  enjoin  the  defendants-aK)eIlee8  front 
carrying  out  the  terms  of  said  chapter. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections that  a  permanent  injunctimi  and  re- 
straining order  be  issued  as  in  tlie  complaint 
prayed  for. 

McALISTBB  and  VLAMIUAN,  JJ.,  concur. 


(24  Arts.  1S> 

MORNING  GLORY  MINING  CO.  V.  BENDER. 
(No.  1940.) 

(Supreme  Court  of  Arizona.     June  5,  1922.) 

1.  Master  and  servant  «=3228(3)— Miner  blast- 
ing held  not  guilty  of  violation  of  statute. 

Where  some  of  the  holes  which  a  miner 
bad  charged  for  blasting  misfired,  his  return 
to  them  after  a  lapse  of  20  minutes  from  the 
lighting  of  the  fuse  for  the  purpose  of  taking 
care  of  the  next  shift  according  to  custom,  wa» 
not  a  failnre  to  report  misfire  holes  to  the 
mine  foreman  in  violation  of  Civ.  Code  1913>. 
par.  4071,  precluding  recovery  for  injury  by  ■ 
blast  occurring  when  he  reached  the  holes. 

2.  Trial  «s>296(3)— Error  In  use  of  word  "em- 
ployee" for  "employer"  in  Instmctloa  held  not 
misleading. 

In  an  action  by  a  miner  under  the  Employ- 
ers' Liability  Law  for  injuries  received  in  blast- 
ing, an  instruction  containing  the  statement 
that  under  specified  circumstances  an  employee 
may  recover  for  injuries,  whether  the  "em- 
ployee" was  to  blame  or  not,  in  view  of  the  fact 
that  the  instmcUon  clearly  showed  that  it ' 
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meant  to  be  whether  the  "employer"  was  to 
blame  or  not,  and  a  sabseqaent  instmction  that, 
in  order  to  enable  the  employee  to  recover,  the 
injury  must  be  receiTed  by  bim  without  fault  or 
negUgenc*  on  hia  part,  did  not  mislead  the 
jury,  and  was  not  prejudidally  erroneous. 

Appeal  trom  Superior  Court,  ^anta  Cniz 
County;    Samuel  L.  Pattee,  Judge. 

Action  by  Francisco  Campillo  Bender 
against  the  Morning  Glory  Mining  Company. 
From  judgment  for  plaintiff,  and  denying 
defendant's  motion  for  a  new  trial,  defend- 
ant appeals.    AJQSrmed. 

Leslie  C.  Hardy,  of  Negates,  for  appellant 
S.  F.  Noon,  of  Nogales,  and  A.  A.  Worsiey, 
of  Tucson,  for  appellee; 

McALISTEB,  J.  Tills  Is  an  action  under 
tbe  Employers'  Liability  Law,  In  which  tbe 
plaintiff  seeks  to  recover  damages  for  per- 
sonal injuries  suffered  by  blm  as  a  result  of 
an  accident,  and  from  a  judgment  for  bim 
in  the  sum  of  $15,000,  and  the  denial  of  Its 
motion  for  a  new  trial,  defendant  appeals. 

[1]  The  complaint  properly  alleges  a  cause 
of  action  under  the  Employers'  Liability 
Law,  but  the  answer  denies  that  the  Injury 
was  caused  by  an  accident  due  to  a  condi- 
tion of  the  occupation,  and  alleges  afflrma- 
tively  that  it  resulted  from  appellee's  negli- 
gence in  failing  to  obey  and  comply  with  the 
orders  and  Instructions  of  the  defendant  re- 
pirding  such  occupation,  as  well  as  the  laws 
of  the  state  of  Arizona  prescribing  the  du- 
ties of  one  engaged  therein,  and  from  his 
lallure  to  exercise  ordinary  care,  caution, 
and  prudence  for  his  own  safety. 

Appellee,  Francisco  Campillo  Bender,  was 
employed  by  the  Morning  Glory  Mining  Com- 
pany as  a  miner,  and  while  in  the  discharge 
of  his  duties  was  Injured  on  June  1,  1920, 
by  a  blast  or  explosion  which  threw  rocks 
and  dirt  against  his  body,  resulting. in  the 
total  loss  of  bis  sight.  The  accident  occur- 
red in  this  way:  At  3:35  that  afternoon  ap- 
pellee and  bis  partner,  Etanclsco  Torres, 
lighted  the  fuse  in  fire  holes  which  they  had 
just  charged  for  blasting,  and  immediately 
withdrew  to  a  tunnel  some  300  or  400  feet 
away.  Within  five  minutes  thereafter  they 
beard  three  explosions,  but  remained  in  their 
place  of  safety  15  minutes  longer  waiting 
for  the  other  two,  and,  not  hearing  them, 
returned  to  the  holes  at  3:55  in  order,  as  ap- 
pellee testified,  to  ascertain  which  two  bad 
missed,  so  they  could  "take  care  of  the 
next  shift,"  and  just  as  they  "got  to  the 
place  the  holes  went  off,"  with  the  result 
that  both  were  Injured,  appellee  suffering 
complete  loss  of  both  eyes.  The  evidence 
shows  that  Chris  B.  Wilson  was  foreman  at 
the  mine,  and  that  be  was  known  to  appel- 
lee, who  had  been  both  hired  and  directed 
^ber^  to  work  by  him. 
.  The  essential  facts  of  the  case  are  not  dis- 
puted, bence  it  is  a  question  of  the  proper 


application  of  the  law.  The  assignments, 
with  one  exception,  are  based  on  subdivisiou 
(e)  of  paragraph  4071,  Civil  Code  1913,  which 
provides  that  "misfire  holes  shall  be  report- 
ed to  the  mine  foreman,  or  shift  boss,  in 
charge  of  the  locaUty  of  such  holes,"  It  is 
cont^ided  that  under  this  statute  it  was  the 
duty  of  appellee  to  r^ort  the  misfire  boles 
to  the  foreman,  and  that  his  failure  to  do  so, 
being  the  proximate  cause  of  'the  injury,  was 
negligence  per  se  which  prevents  a  recovery. 
In  substantiation  of  this  proposition  the  fol- 
lowing excerpt  from  volume  S,  {  1278,  of 
Labatfs  Master  and  Servant,  is  cited: 

"There  can  be  no  question  that,  where  a  serv- 
ant's injury  was  proximately  caused  by  the  fact 
that  he  was  violating  a  statute  or  municipal 
ordinance,  the  meaning  and  effect  of  which  are 
perfectly  clear,  he.  cannot  recover  damages. 
This  doctrine  is  lapplied  regardless  of  the  fact 
that  the  employer  may  hove  directed  his  serv- 
ants to  violate  the  law,  or  may  have  sanctioned 
the  growth  and  continuance  of  a  custom  which 
amounts  to  a  contravention  of  the  law." 

It  is  true  that  it  was  appellee's  duty  to 
report  to  the  foreman  or  shift  boss  having 
charge  of  that  part  of  the  work  that  two 
holes  had  misfired;  but  was  bis  return  to 
them  after  a  lapse  of  20  minutes  from  the 
lighting  of  the  fuse  in  eadi  hole,  for  the  pur- 
pose of  taking  "care  of  the  next  shift,"  a 
failure  to  comply  with  the  statute?  We 
think  not,  because  it  Is  clear  from  the  evi- 
dence that  fuse  of  the  diaracter  of  the  three- 
foot  lengths  used  in  each  of  these  boles 
burns  at  the  rate  of  one  foot  per  minute, 
and  necessarily  each  of  these  pieces  would 
bum  to  the  powder  in  less  than  5  minutes 
from  the  time  they  were  lighted  if  there  was 
no  defect  in  them,  and  a  number  of  witnesses 
experlMiced  in  mining  testified  that  it  Is  con- 
sidered perfectly  safe  to  approach  misfire 
holes  after  a  lapse  of  20  minutes,  and  that  It 
is  customary  for  the  miner  to  do  this  unless 
otherwise  instructed  \)y  his  employer.  In  this 
case  appellee  testified  that  no  other  instruc- 
tions bad  been  given  him,  and  that  his  pur- 
pose In  returning  was  "to  see  which  holes 
were  missed"  because  that  was  "the  custom- 
ary thing  to  do  to  report  missed  holes  to 
the  next  shift"  By  a  personal  inspection  he 
could  ascertain  which  holes  bad  misfired,  as 
well  as  the  reason  for  the  failure  of  the  oth- 
ers, and  also  whether  two  had  exploded  si- 
multaneously, leaving  only  one,  and  thus 
place  himself  In  a  position  to  give  the  next 
shift  exact  information.  Instead  of  violat- 
ing the  statute,  he  was  endeavoring  to  com- 
ply with  it  completely,  and  the  fact  that  be 
did  it  In  a  way  that  was  considered  safe  by 
those  following  that  occupation  and  In  com- 
pliance with  the  custom  of  the  mining  in- 
dustry In  that  section  relieves  him  from  any 
charge  of  negligence. 

It  is  claimed  tliat  it  was  error  to  a^piit 
testimony  proving  it  to  be  the  custom  among 
miners  to  return  to  the  locality  of  the  misfir* 
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boles  In  20  minntes  because  such  a  custom 
could  not  relieve  appellee  of  his  duty  to  com- 
ply with  the  statute.  This  contention,  how- 
ever, Is  disposed  ot  by  the  statement  just 
made  that  in  returning  to  the  holes  appellee 
was  not  violating  the  statute,  but  attempting 
to  gain,  in  the  only  way  open  to  him,  infor- 
mation which  would  enable  him  to  perform 
his  statutory  duty  in  a  satisfactory  manner. 
The  statute  was  enacted  for  the  benefit  of 
the  next  shift,  not  for  those  having  knowl- 
edge of  the  situation,  and  the  custom,  instead 
of  conflicting  with  it,  in  practice  supple- 
ments It  by  enabling  the  workman  to  report 
more  accurately  the  conditions. 

[2]  The  only  other  error  complained  ot  is 
the  giving  of  the  following  bistruction: 

"It  is  nnnecessary  to  so  into  the  reasons 
for  the  passage  of  such  a  law,  it  is  nnneces- 
eaiy  to  dwell  upon  the  fairness  or  unfairness 
of  such  a  law,  but  it  is  the  law  that  under  those 
circumstances  that  an  employee  may  recover 
for  injuries  to  bis  person  while  engaged  in 
hazardous  occupation,  whether  the  employee 
it  to  blame  or  not,  and  that,  under  the  facts 
shown  by  the  evidence,  is  claimed  to  be  one  of 
those  occupations." 

Ibe.  part  objected  to  is  the  use  of  the 
word  "employee"  in  the  [seventh]  line,  which, 
it  Is  claimed,  conveyed  to  the  jury  the  Impres- 
sion that  under  the  employers'  liability  law 
an  employee  may  recover  for  injuries  to  his 
person  while  engaged  in  a  hazardous  occn- 
patton  whether  he  is  to  blame  for  the  injury 
or  not  The  remainder  of  this  Instruction  Is 
in  these  words: 

"The  occupation  is  undoubtedly  hazardous, 
and  if  other  facts  exist  he  ie  entitled  to  re- 
cover whether  the  employer  is  at  fault  or  not. 
do  the  Iiegislature  has  enacted  this  act  to 
protect  the  safety  of  employees  in  hazardous 
occnpations,  such  as  mining,  smelting,  etc.,  and 
any  employer,  whether  individual,  association, 
or  corporation,  shall  be  liable  for  the  death  or 
injury,  caused  by  any  accident  due  to  a  condi- 
tion or  conditions  of  such  occupation,  or  due 
to  such  occupation,  of  any  employee  in  the 
service  of  such  employer  in  such  hazardous 
occupation,  in  all  cases  where  such  death  or 
tnjnry  of  such  employee  shall  not  have  been 
caosed  by  the  negligence  of  the  employee  killed 
or  injured." 

It  Is  clear  from  a  reading  of  the  entire  In- 
struction that  the  word  "employer"  was  In- 
tended, and  that  the  jury  must  have  so  un- 
derstood It  In  the  very  next  sentence  the 
jury  is  told  that  the  employee  Is  ^titled  to 
recover  whether  the  "employer"  is  at  fault 
or  not  and  at  the  end  of  the  instruction  that 
the  employer  is  liable,  when  the  proper  facts 
exist,  in  all  cases  where  the  death  or  injury 
shall  not  have  been  caused  by  the  negligence 
of  the  employee  killed  or  injured.  In  the 
sncceeding  instruction  the  statement  is  made 
that  five  things  must  be  proven  before  ap- 
pellee can  reoTver,  and  the  fifth  is  that  the 


injury  was  received  by  him  without  fault  or 
negligence  on  his  part,  and  this  idea  Is  re- 
peated several  times  in  the  InstructlCHis. 
What  Is  meant  by  negligence  of  the  employee 
as  a  defense  is  defined  as  follows: 

"By  negligence  on  his  part  is  simply  meant 
the  want  of  ordinary  care,'  as  I  have  defined  it, 
and  in  order  to  bar  a  recovery  it  must  be 
shown  that  it  was  his  negligence  that  caused 
the  injuries;  but  it  must  be  proven  by  him,  he 
must  prove  that  the  injury  be  received  was  not 
caused  by  his  own  carelessness  or  negligence." 

It  is  dear  from  the  entire  instruction." 
that  it  was  a  mere  lapsus  lingue  or  slip  of 
the  tongue  and  that  the  jury  could  not  hav^ 
been  misled  by  It  But  even  if  it  did  not 
understand  that  the  reference  was  to  the  em- 
ployer Instead  of  the  employee,  appellant 
was  not  injured,  because  the  evidence,  which 
is  undisputed,  shovra  coneloqiTely  that  under 
the  custom  prevailing  in  that  section  the  in- 
jury was  not  due  to  appellee's  alleged  negli- 
gence tn  returning  to  the  holes  within  20 
minutes  after  lighting  the  fuse,  but  that  it 
resulted  from  an  accident  due  to  a  condition 
of  the  onployment  No  facts  are  disclosed 
indicating  that  appellee  was  In  any  way  to 
blame;  hence  the  jury  could  not  have  been 
misled  or  appellant  injured  by  it  If  there 
had  been  any  evidence  pointing  to  the  con- 
trary, and  it  were  not  so  plain  that  it  was  a 
mere  slip  of  the  tongue,  which  the  Jury  un- 
derstood, appellant  ml^t  be  able  to  argue 
this  assignment  with  plausibility. 

The  judgment  is  afilnned. 

ROSS,  G.  J.,  and  FIAMIQAM,  J.,  concur. 


(M  Arts,  lei) 
SMITH  V.  STATE.     (No.  521.) 

(Supreme  Court  of  Arizona.    JTuna  10,  1922.) 

Munlolpai  oorporatloas  •=>642(l>— Jurisdiotion 
of  Supreme  Court  oa  appeal  from  Justice  or 
police  court  does  not  extend  to  refusal  of  ooa- 
tlnuance  or  te  pass  oa  lasufficienoy  of  con- 
plalDt 
Under  Fen.  Code  1913,  {  1156>  providing 
that  the  only  questions  coming  from  a  justiqe, 
police,  or  recorder's  court  through  the  superior 
court  to  the  Supreme  Court,  that  the  latter  has 
jurisdiction  of  on  appeal,  are  such  as  involve 
the  validity  of  a  tax,  impost  assessment,  toll, 
municipal  fine,  or  statute,  on  an  appeal  from  a 
city   court  from  a  conviction  for  violating  a 
city  ordinance  against  selling  liquor,  the  Su- 
preme Court  has  no  jurisdiction  to  pass  on  the 
insufficiency  of  the  complaint  and  the  refusal 
to  postpone  trial  for  absence  of  witnesses. 

Appeal  fr<Hn  Superior  Court,  Marlcoiia 
County;  B.  C.  Stanford,  Judge.  .      .    , 

John  Smith  was  convicted  of  violating' a 
city  ordinance  against  selling  or  attemptihg 
to  sell  intoxicating  liquor,  and  he  appeals. 
Appeal  dismissed. 
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Spencer  B.  Pugh  and  X  C  NUes,  both  of 
Phoenix,  for  appellant. 

W.  J.  Oalbralth,  Atty.  Geo.,  and  It.  B.  U 
Sbetdierd,   Oo.   Aftf^  ^  Pboenlz,  for  the 

State. 

BOSS.  O.  J.  Appellant  was  tried  and 
convicted  In  the  city  court  of  the  city  of 
Phoenix,  niion  a  diarge  of  violating  a  dty 
ordinance  against  aelllng  or  attempting  to 
sell  intoxicating  liquor  within  the  dty.  He 
appealed  to  the  superior  court,  where  the 
case  was  tried  de  novo  and  was  again  con- 
victed. From  the  Judgment  of  conviction, 
he  appeals. 

Hie  only  errors  assigned  are  the  insufflden- 
cy  of  the  complaint  to  state  a  crime,  and  a 
refnsal  to  postpone  the  trial  upon  a  showing 
of  the  absence  at  mat»lal  witnesses,  lliese 
are  qoestlona  we  have  -no  power  to  pass  on 
in  a  case  appealed  from  "a  Justice,  police^ 
or  recorder's  court"  The  only  questions 
coming  from  snch  coinrts  through  the  superi- 
or court  to  the  Supreme  C!ourt,  that  the  lat- 
ter has  Jurisdiction  of  on  appeal,  are  such 
as  "Involve  the  validity  of  a  tax,  Impost,  as- 
sessment, toll,  munldpal  fine,  or  statute." 
»ecUoa  lise.  Penal  Code.  The  validity  of 
the  ordinance  under  whicta  appellant  was 
tried  and  sentenced  was  not  raised  in  either 
of  the  Inferior  courts  and  is  not  raised  here. 
The  same  is  true  of  the  fine  or  punishment 

It  appearing  that  this  court  is  without 
Jurisdiction  to  pass  upon  the  assignments  of 
«rror  here  presented,  the  order  will  be  that 
the  appeal  be  dismissed. 

MCAI.I8TBB  and  FLANIGAN,  JJ.,  concur. 


<M  Aril.  141) 

PRATT-GILBERT  CO.  V.  HILDRETH. 
(Na.  1898.) 

<  Supreme  Court  of  Arizona.     June  8,  1922.) 

4.  Sales  «s>284  (3)— Parlies  eaa  fix  time  for 
test  of  tractor,  or  bayer  has  reasonable  time. 
The  parties  to  a  contract  for  the  sale  of  a 
tractor  had  the  right  to  fix  their  own  time 
within  wUch  it  should  be  practicable  to  deter- 
mine its  conformity  to  the  gaaranty,  and,  in 
the  absence  of  a  provision  fixing  such  time,  the 
btiyer  is  entitled  to  a  reasonable  time  under 
the  drcuffistances. 

2.  Sales   4ts»44l(l)— ^tateaieflt   bnyer   wonid 
have  traotor  for  ase  in  spring  does  not  sus- 
tahi  fading  be  had  antll  spring  to  test. 
A  statement  by  the  seller's  agent  that,  if 
the  bnyer  ordered  a  tractor  then,  he  would  save 
money  on  the  purchase  price  and  woold  have 
the  tractor  for  use  in  his  fall  or  spring  plow- 
ing when  he  wanted  it,  does  not  sustain  a  find- 
'  'ing  by  the  trial  court  that  the  buyer  was  given 
until  the  time  for  spring  plowing  witiiin  which 
-to  test  the  tractor  to  ascertain  whether  it  con- 
formed to  the  guaranty. 


3.  Sales  «s>2S4(S)— Reaseaahle  tiao  for  teat 
depends  en  all  the  droanstaaoss. 

A  reasonable  time  witliin  which  a  bnyer  can 
test  the  artide  to  ascertain  its  conformity  to 
the  guaranty  is  such  as  to  give  him  a  fair  and 
sufficient  opportunity,  all  drcumstances  con- 
sidered, and  the  buyer  of  a  tractor  would  have 
until  the  following  spring  to  make  the  test 
if  the  conditions  on  his  land  were  such  that 
it  could  not  be  made  before  that 

4.  Sales  «=>284(3)— Knowledge  by  bayer  In  fail 
that  guaranty  was  hrolien  prsvsats  raedssioa 
In  spring. 

Bven  though  a  buyer  may  have  had  nntfl 
spring  to  test  a  tractor  to  ascertain  its  con- 
formtty  to  guaranty,  he  could  not  rescind  hia 
contract  in  the  spring  if  he  knew,  in  the  fall 
before,  that  the  tractor  did  not  conform  to  the 
guaranty. 

5.  Sales  9=9284(3)— Immaterial  whether  knowl- 
edge of  breach  of  gaanuity  was  aeqalred  ly 
apeclfled  test. 

lo  determining  whether  the  buyer  of  a 
tractor  readnded  promptly  after  finding  that 
it  <&d  not  conform  to  the  guaranty,  it  is  imma- 
terial whether  snch  knowledge  was  acquired 
by  the  tests  specified  in  the  contract  of  sale,  if 
the  bnyer  in  fact  had  such  knowledge. 

6.  Sales  «=3285(2)— Buyer  mast  promptly  no- 
tify seller  of  rescission  for  breach  of  gaar. 
aaty. 

A  bnyer  must  promptly  notify  the  seller  of 
a  breach  of  guaranty,  so  that  the  seller  wQl  not 
be  deprived  of  the  use  of  his  money  or  required 
to  pay  interest  to  the  buyer  and  will  not  be 
deprived  of  opportunities  for  resale. 

7.  Sales  «=9397— Evidence  held  te  siiow 
traotor  contd  not  be  returned  In  snch  eondi- 
tloa  as  to  restors  the  status  que,  se  as  to 
Justify  rescission. 

In  sn  action  to  recover  the  purchase  price 
paid  for  a  tractor,  evidence  that  extensive  re- 
pairs bad  been  made  by  the  buyer  on  the  trac- 
tor, for  which  be  paid,  thereby  indicating  they 
were  due  to  improper  handling  of  the  tractor 
which  would  prevent  his  right  to  have  the  re- 
pairs made  free  by  the  manufacturer,  and  that 
some  of  the  repairs'  consisted  in  wdding  a 
cylinder  head,  held  to  show  that  the  tractor 
was  in  snch  shape  that  tfae  seller  could  not  be 
restored  to  status  quo,  so  that  resdssion  conid 
not  be  had. 

Appeal  from  Superior  Conrt,  Maricopa 
County;    T.  H.  Lyman,  Judge. 

Action  by  Fen  S.  Hlldreth  against  the 
Pratt-Gilbert  Company,  a  corporation.  Judg- 
ment for  the  plalntifT,  and  defendant  appeals 
from  the'  judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  triaL  Beversed, 
and  case  remanded,  with  directions  to  dis- 
miss the  complaint 

Chalmers,  Stahl,  Fennemore  &  LoDgan, 
and  W.  B.  Byan,  all  of  Phoenix,  for  appel- 
lant 

Qandy  &  Cunningham,  of  Phoenix,  for  ap- 
pellee. 
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UcAIiISTEiB,  X  This  Is  an  action  by  Tm 
a.  Hfldreth  against  the  Pratt-OUbert  Com- 
pany, a  corporation,  in  which  )ui  seeks  to 
recover  the  purchase  price  of  a  Monarch 
tractor  sold  him  by  the  latter.  From  a  judg- 
ment for  plaintifr  in  the  fall  amount  asked 
for,  $1,856.70,  and  an  order  denying  Its  mo- 
tion for  a  new  trial,  Pratt-Gllbert  Company 
appeals. 

It  appears  from  th«  complaint  that  in  the 
hitter  part  of  Jnne^  1917,  appellee,  HUdreth, 
ordered  from  appellant  a  Monarch  tractor 
which  arrived  in  Prescott,  Aris.,  the  latter 
part  of  July,  1917,  and  a  few  days  thereaft- 
er was  drlvoi  to  app^ee's  ranch  In  Yavapai 
county;  that  It  was  purchased  for  the  ex- 
press purpose  of  plowing,  disking,  and  pre- 
paring the  land  on  appellee's  ranch  for  plant- 
ing to  crops,  a  fact  then  well  Icaown  to  ap- 
pellant, who  at  the  time  of  making  the  sale 
to  appellee  warranted  that  the  said  tractor 
was  fully  adapted  to  the  particular  purpose 
for  whl<^  appellee  desired  It  and  that  it  would 
"develop  el^teen  (18)  brake  horse  power  at 
the  drawbar  and  thirty  (SO)  horse  power  at 
the  crank  shaft,  and  that  said  tractor  would 
handle  and  pull  four  fourteen-inch  plows  in 
the  soil  on  plaintiff's  said  ranch,  the  condi- 
tion of  whldi  said  8(^  and  the  position  and 
location  of  said  ranch  were  to  defendant 
company  well  Imown" ;  that  appellee,  relying 
upon  said  warranty,  ordered  and  received 
said  tractor  and  paid  therefor  the  sum  of 
$1,650  and  for  freight  thereon  from  the  fac- 
tory at  Watertown,  Wis.,  to  Prescott,  Aria., 
the  further  sum  of  $206.70;  that  appellee 
was  unable  to  use  the  tractor  for  plowing  at 
the  time  be  purchased  It  because  of  the  hard- 
nea  of  the  soil  on  his  ranch  due  to  the 
drought,  and  that  he  kept  said  tractor  on  his 
premlaefl  properly  housed  and  protected  from 
the  elements  until  the  condition  of  the  soil 
was  such  that  the  tractor  could  be  used, 
which  was  in  the  spring  of  1918,  and  that 
upon  a  trial  of  It  in  the  work  for  which  it 
was  purchased  it  failed  to  fulfill  the  condi- 
tions of  the  warranty  above  set  forth,  in 
tliat  it  did  not  and  could  not  pull  4  14-lntih 
plows  as  aforesaid  and  did  not  and  could 
not  develop  18  brake  horse  power  at  the 
drawbar  and  30  horse  power  at  the  crank 
shaft,  which  said  fact  was  immedlat^y  there- 
after, to  wit,  on  April  20,  1918,  communi- 
cated to  appellant,  together  with  a  demand 
for  a  return  of  the  purchase  price,  including 
the  freight,  notice  at  the  same  time  being 
served  on  appellant  that  appellee  was  ready 
to  return  the  tractor,  which  was  then  at  Its 
disposal  on  his  ranch  in  Yavapai  county,  in 
as  good  condition  as  when  purchased. 

The  answer  admits  the  sale  and  delivery 
vt  the  tractor  and  th6  payment  of  the  pur- 
chase price,  but  denlies  the  warranties 
claimed,  and  alleges  that  the  sale  was  made 
upon  an  agreemrait  that  It,  after  a  three- 
days'  test  by  appellee,,  the  tractor  did  not 
iTOTk  writ,  he  would  give  appellant  written 
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notice  thereof  stating  wherein  tt  failed, 
whereupon  the  latter  would  send  a  competent 
man  to  put  it  in  shajiei  and,  if  this  could  not 
be  done  ajipellee  should  then  immediately  re- 
turn the  tractor  to  appellant:  that  the  fail- 
ure to  give  notice  that  the  tractor  did  not 
work  well  after  a  trial  as  above  stated  or  its 
use  by  appellee  after  three  days  from  the 
time  It  was  delivered  to  him  without  giving 
notice  as  to  wherein  it  failed  should  operate 
as  an  acceptance  thereof  and  a  fulfillment  of 
all  warranties  pertaining  to  the  sale;  that 
the  tractor  was  delivered  on  July  29,  1917,  a 
trial  thereof  had  In  behalf  of  appellee  by  his 
agent.  Bob  Southers,  who  accepted  it,  where- 
upon appellee  on  August  8, 1917,  paid  the  pur- 
chase price;  that  at  no  time  previous  to  Ainril 
20,  1918,  did  appellee  notify  appellant  that 
said  tractor  did  not  work  wdl  nor  offer  to  re- 
turn the  same;  that  the  notice  and  offer  on 
said  last-mentioned  date  were  not  within  a 
reasonable  time  from  August  7, 1917,  the  day 
of  acceptance. 

[1]  It  appeared  from  the  evidence  that 
about  a  week  after  the  tractor  had  been  de- 
livered and,  according  to  appellant,  tested, 
and  accepted  by  appellee  through  his  repre- 
sentative, a  request  for  the  payment  of  the 
purchase  price  was  made,  but  appellee,  de- 
clining to  accept  the  guaranty  of  the  factory 
people  whom  he  did  not  know,  refused  pay- 
ment unless  app^ant,  a  loc^  company, 
would  guarantee  that  the  tractor  would  do 
the  work  at  his  ranch.  Consequently  the 
following  letter  was  driivered  to  appellee, 
whereupon  he  gave  appellant  his  check  for 
$1,660,  having  paid  the  freight  when  the 
tractor  was  unloaded  in  Prescott: 

"Pratt-Gilbert  Company. 

"Phoenix,  .^ixona,  8—7—17. 

"Mr.  Fen  S.  Hildreth,  Fleming  Bldg.,  Phcenix, 
Aris. — Dear  Sir:  As  per  your  verbal  conversa- 
tion with  our  Mr,  Doe  this  afternoon  regard- 
ing the  work  the  tractor  purchased  from  ns 
recently  will  do,  we  hereby  guarantee  said 
tractor  to  handle  fonr  fourteen-inch  plows,  and 
will  develop  18  brake  HP.  at  the  drawbar,  and 
80  brake  HP.  at  the  crank  shaft 

"Hoping  that  this  will  meet  with  your  ap- 
proval, and  thanking  yon  for  your  very  many 
conrtesieB,  we  beg  to  remain. 

"Yours  very  truly,        Pratt-OUbert  Co., 

"Cyril  S.  Gilbert" 

Attached  to  this  letter  was  the  guaranty 
of  the  Monarch  Tractor  Company,  evidently 
in  the  form  given  with  all  its  machines, 
which  contained  the  warranties  alleged  in 
the  answer  and  signed  by  appellant  as  well 
as  by  the  manufacturer.  These  guaranties 
were  delivered  to  appellee  and  the  purchase 
price  paid  August  7  or  8,  1917,  nine  or  ten 
days  after  the  deUvery  ot  the  tractor.  Hence 
it  would  seem  to  be  dear  that  It  was  not 
then  understood  by  either  party  that  the 
threti  days'  test  required  by  the  factory 
guaranty  had  been  made,  or.  If  so,  that  the 
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tractor  was  accepted  in  consequence  of  It; 
otherwise,  appellee  coold  have  bad  no  pur- 
pose in  demanding  and  appellant  none  In  giv- 
ing its  separate  guaranty.  But  even  if  it 
had  been  made  -appellant,  in  order  to  satisfy 
appellee  completely  as  to  the  tractor's  fit- 
ness for  his  purpose^  guaranteed  in  its  let- 
ter of  August  7,  1917,  reliance  upon  which 
prompted  the  payment  of  the  purchase  price, 
that  it  would  "handle  four  fourteen-inch 
plows,  and  will  develop  18  brake  HP.  at 
the  drawbar,  and  30  brake  HP.  at  the  crank 
shaft,"  though  no  definite  time  for  ascertain- 
ing whether  It  would  do  this  was  given,  and 
appellant  contends  that  from  August  7, 
1917,  the  date  of  payment,  to  April  20,  1918, 
the  date  of  the  letter  of  rescission,  a  period 
of  over  eight  months,  is  unreasonable  and 
as  a  matter  of  law  constitutes  a  waiver  of 
any  breach  of  warranty  and  an  acceptance, 
and  bars  appellee's  right  to  rescind.  This  is 
true  unless  there  was  a  definite  agreement 
fixing  the  time,  or,  in  the  absence  of  such  an- 
agreement,  that  there  were  conditions  over 
which  the  parties  had  no  control  rendering  It 
impossible  to  make  the  test  within  a  reason- 
able time,  for  there  Is  no  question  as  to 
the  right  of  the  parties  to  fix  their  own  time, 
and  under  all  the  authorities  when  none  has 
been  fixed  the  purchaser  is  allowed  a  rea- 
sonable time.    36  Cyc.  439. 

[2]  Appellee  alleged,  however,  and  the 
•■ourt  so  found,  that  appellant  through  its 
agent  gave  him  until  the  fall  or  spring  plow- 
ing to  make  the  test,  but  the  sufiiclency  of 
the  evidoice  to  support  this  finding  is  chal- 
lenged, and  In  support  of  its  position  appel- 
lant dtes  the  following  ei^cerpt  from  the  tes- 
timony of  appellee,  which  is  all  the  record 
contains  on  the  subject: 

"Q.  At  the  time  that  yoo  bought  this  trac- 
tor, was  there  any  time  spedfled  wlien  you  were 
to  try  it?    A.  Yes,  in  a  way. 

"Q.  State  what  that  was,  and  when?  A.  In 
my  talk  with  Mr.  Doe  in  the  St.  Michael  Hotel, 
in  July,  1917,  I  told  Mr.  Doe  I  didn't  want  the 
tractor  right  then.  He  says,  Ton  give  me  the 
order  for  the  tractor,  because  yon  will  save 
some  money  by  it,  and  then  yon  can  use  it  this 
fall  or  the  spring  when  you  are  going  to  use 
it,  and  yon  will  save  this  much  money.' 

"Q.  Did  he  say  how  much?  A.  I  think  it 
was  about  $170  be  said  I  would  save." 

The  purport  of  Doe's  statement  is  that  by 
vmrchaslng  the  tractor  at  that  time  appellee 
would  save  money  and  then  have  It  for  use 
in  the  fall  or  spring,  or  whenever  he  Intended 
to  use  it.  The  word  "use"  is  not  synony- 
mous with  the  words  "test"  or  "try,"  and 
there  is  nothing  in  the  context  indicating 
that  it  was  Intended  to  convey  that  idea.  But 
it  {s  only  by  giving  it  this  meaning  that  the 
finding  can.be  sustained,  and  without  passing 
upon  the  objection  to  the  admissibility  of 
this  testimony,  urged  upon  the  ground  that 
it  was  oral  and  that,  when  an  agreement 
"ma4e  ip  piurol  is  afterwards  iieduced  to  writ- 


ing, the  writing  is'  presumed  to  contain.  th» 
contract  in  Its  entirety"  (lianham  v.  Lioais- 
ville  &  NasbvlUe  Railroad  Co.,  120  E:y.  .351. 
86  S.  W.  681),  it  sufildently  appears  that  the 
evidence  does  not  Justify  the  finding. 

[3]  No  time  tor  determining  whether  the 
tractor  would  fulfill  the  warranties  having 
been  agreed  on  by  the  parties  themselves,  it 
was  Incumbent  upon  appellee  to  ascertain 
this  fact  within  a  reasonable  time,  and  by 
this  is  meant  a  "fair  and  sufilcient  time  and 
opportunity,  all  the  circumstances  considered, 
including  his  own,  to  test  and  examine  the 
property  and  ascertain  whether  it  corre- 
sponds vritb  the  warranty  or  not"  Bootbby 
V.  Scales,  27  Wis.  626;  Ck>okingham  v.  Dusa, 
41  Kan.  229,  21  Pac.  95. 

[4]  It  is  contended  in  behalf  of  appellee 
that  be  met  this  requirement  by  allying 
in  his  second  amended  complaint  on  which 
the-  case  went  to  trial,  and  proving  to  the 
satisfaction  of  the  court  which  found  it  to 
be  a  fact,  that  on  account  of  the  hardness  of 
the  soil  on  his  ranch  as  a  result  of  the 
drought  his  first  opportunity  to  make  the 
test  was  in  the  spring  of  1918.  If  It  be  true 
that  he  was  prevented  by  the  condition  of 
the  soil  from  ascertaining  before  spring 
whether  the  tractor  would  do  what  it  bad 
been  guaranteed  to  do,  It  might  be  held  that 
he  had  acted  within  a  reasonable  time,  be- 
cause to  have  required  earlier  action  under 
those  conditions  would  have  rendered  his 
warranty  useless,  since  it  would  have  been 
demanding  the  impossible,  and  this  the  law 
does  not  do,  but  whether  he  was  able  to  test 
the  machine  under  the  proper  auditions  be- 
fore rescinding,  as  he  claims  was  both  his 
privilege  and  duty,  is  immaterial,  since  it 
appears  from  the  testimony  of  appellee  him- 
self that  he  learned  as  early  as  October,  1917, 
that  the  tractor  would  not  do  the  work  it 
was  warranted  to  do,  or,  to  use  his  own 
words,  "they  (referring  to  his  employees)  said 
I  was  stuck ;  that  it  wouldn't  work" ;  "that 
the  tractor  was  used  in  October  and  was 
not  able  to  pull  more  than  two  plows,"  an4 
also  ftom  hla  original  complaint  in  this  ac- 
tion In  whldi  he  alleged  as  follows: 

"That  immediately  thereafter  (August  7. 
1917)  said  plaintiff  placed  said  tractor  in  op- 
eration in  work  for  which  it  was  pardiased 
and  which  it  was  intended  to  do  as  above  set 
forth,  and  plaintiff  -alleges  that  said  tractor 
never  at  any  time  fulfilled  the.  conditions  of  the 
warranty  set  forth  in  that  the  said  tractor, 
the  same  being  then  and  there  properly  and 
carefully  handled,  did  not  and  could  not  poll 
four  fourteen-inch  plows  as  aforesaid." 

[S,  S]  It  is  immaterial  whether  appellee 
tested  the  machine  under  the  condltloiw 
called  for  by  the  agreement  if  he  learned 
from  a  test  under  any  circumstances  that  It 
would  not  do  -  what  it  had-  been  guaranteed 
to  do.  .It  ia  idain  that  if  it  would  not  pull 
two  mold-boanH  plows,  a  test  to  demonstrate 
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whether  it  wonid  poll  fonr  was  nimecessary, 
and  when  be  ascertained  this  fact  it  became 
his  duty  to  notify  appellant  promptly  of  bis 
dedsi(»i  to  rescind,  because,  aa  very  appro- 
priatdy  and  correctly  said  in  Bootbby  t. 
Scales,  above: 

"It  is  inconsistent  with  the  nature  of  the 
rifbt  or  privilege  thus  given  the  purcbaaer,  that 
there  shoald  be  an;  unnecessary  delay  in  the 
exercise  of  it.  The  seller  hi  the  meantime  il 
deprived  of  the  use  of  his  property  and  per- 
haps of  the  opportunity  for  reside.  He  is  lia- 
ble to  refund  the  purdiase  money  with  inter- 
eat  from  the  time  of  sale,  or,  if  it  has  not  been 
paid,  he  loses  the  interest  on  it  These  con- 
siderations are  sufficient  to  require  promptness 
and  forbid  needless  delay  on  the  part  of  the 
purchaser.  If  it  appears  that  he  had  ample 
time  and  opportunity  to  test  and  examine  the 
article,  and  ascertain  its  quality  or  capacity 
with  reference  to  the  warranty,  and  might  have 
conveniently  done  so,  but  neglected  to  do  it, 
such  neglect  should  'be  regarded  as  a  waiver  of 
the  right  to  rescind,  and  as  an  election  on  his 
part  to  retain  the  property,  subject  to  such 
claim  for  damage  as  he  might  subsequently  es- 
Ublish." 

See  Coolcingbain  t.  Dusa,  above;  Gale 
Sulky  Barrow  Mfg.  Co.  v.  Moore,  46  Kan. 
324,  2«  Pac.  703;  Best  Mfg.  Co.  v.  Button, 
49  Mont  78,  141  Pac.  653;  Southern  Qas  & 
Gasoline  Engine  Co.  ▼.  Adams  &  Peters  (Tex. 
Oiv.  App.)  169  a  W.  1143;  Northern  Elec- 
trical Mfg.  Co.  V.  B.  M.  Benjamin  Coal  Co. 
116  Wis.  130,  92  N.  W.  653;  Black  on  Re- 
<«i8slon  and  Cancellation,  voL  2,  par.  542. 

[71  The  evidence  discloses  that  tbe  trac- 
tor was  used  many  times  by  appellee's  em- 
ployees before  tbe  letter  of  rescission  was 
written,  though  it  is  claimed  that  each  in- 
stance was  merely  an  effort  to  test  it;  but 
wbetber  this  be  true  or  not  a  number  of  re- 
pairs became  necessary  aa  a  result  and  were 
made  by  appellee  at  a  cost  of  several  hun- 
dred dollars,  notwithstanding  tbe  Monarch 
Tractor  Company  agreed  in  its  warranty, 
signed  also  by  appellant  and  delivered  to 
appellee  at  tbe  time  of  payment,  "to  furnish 
free  of  cliarge,  any  part  that  may  prove  de- 
fective within  one  year,"  though  in  the  same 
instrument  it  reserved  the  right  to  "require 
the  return  of  such  defective  part,  freight  or 
express  prepaid,  to  tbe  factory  for  inspec- 
tion and  examination,"  and  assumed  "no 
responsibility  when  the  machine  or  part  re- 
turned Indicates  misuse  or  neglect  or  altera- 
tion or  repairs  made  outside  its  factory." 
None  of  tbe  parts  needing  repair  or  replace- 
ment however,  among  which  was  a  cracked 
cylinder  bead,  was. sent  to  the  company  for 
that  purpose;  but  whether  this  was  prompt- 
ed by  the  fact  that  they  were  not  defective 
but  broken  as  a  result  of  misuse  or  negligence 
does  not  appear.  If  tbey  had  been  merely 
detective,  it  \*ottld  seein  as  If  appellee  would  • 
have   called  upon  the  warrantor  to  "make 


covering  repairs,  because  a  purchaser  would 
not  willingly  pay  for  replacing  or  repairing 
a  defective  iiart  when  the  seller  had  agreed 
to  do  tills  free  of  charge.  That  his  failure 
in  this  respect  was  prompted  by  his  l>ellet 
that  tbe  injuries  were  not  due  to  a  defective 
part,  but  to  misuse  or  neglect  of  the  tractor 
after  its  delivery  to  him,  is  strengthened  by 
tbe  testimony  of  C.  H.  Pratt  one  of  the 
owners  of  appellant  company,  that  appellee 
stated  to  liim  in  tbe  spring  of  1918  tliat  the 
water  had  frozen  in  tbe  cylinder  and  cracked 
it  and  by  tliat  of  the  witness  R.  J.  Freestead 
that  C.  H.  Pratt  repeated  this  statement  to 
him  in  tbe  presence  of  appellee  who  did  not 
deny  it  The  cylinder  head  had  been  re- 
paired in  Kingman  by  welding,  and  the 
opinion  of  F'reestead,  a  farm  implement  ex- 
pert and  tractor  demonstrator,  as  to  whether 
it  would  t>e  all  right  In  the  future,  was 
sought;  but  the  witness  was  unable  to  an- 
swer, not  knowing  the  exact  character  or 
place  of  tbe  break.  The  evidence  further 
discloses  this  condition  of  the  tractor:  A 
connecting  rod  burned  out,  a  cylinder  scored, 
an  oil  pipe  and  cylinder  rods  broken,  and 
the  tracks  worn  and  out  of  line.  It  follows 
from  this  that  it  was  in  such  shape  tliat 
appellee  could  not  restore  tbe  status  quo, 
and  where  this  is  the  case  a  rescission  cuu- 
not  be  bad.  Cooldngbam  v.  Dusa,  above; 
Burnley  v.  Shinn,  80  Wash.  240, 141  Pac.  326, 
Ann.  Cas.  1916B,  96;  Bradley  v.  Palen,  78 
Iowa,  126.  42  N.  W.  623;   35  Cyc.  440. 

Tlie  Judgment  of  the  lower  court  is  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  dismiss  the  complaint 

BOSS,  0.  J.,  and  FLANIGAK,  J.,  concur. 


(24  ArlE.  138) 
GENARDINI  V.  KLINE.     (No.  1987.) 

(Supreme  Court  of  Arizona.     June  5,  1922.) 

Landlord  and  tenant  «=>  129(4)— Rental  value 
fixed  by  judgment  for  tenant  In  action  for 
possession    Is    basis   for   damages   aconiing 
after  such  Judgment  and  before  delivery  of 
possession  or  after  Its  affirmance  on  appeal. 
Under  Civ.  Code,  par.  1646,  proyidlng  that 
in  actions  for  recovery  of  real  property  the 
plaintiff  may  have  judgment  for  tbe  rental  val- 
ue which  accrues  after  judgment  and  before  de- 
livery of  possession  by  motion  in  the  court  in 
which  judgment  was  rendered,  in  an  action  by  a 
tenant  against  a  landlord  to  gain  possession  of 
leased   premises,    where   tbe   court   found   the 
damage  of  the  tenant  from  being  excluded  from 
possession   was   $60  per  month,   and    entered 
judgment  for  him  on  that  basis  for  damages 
to  tbe  date  of  judgment  on  judgment  for  the 
tenant  being  affirmed  on  appeal,  granting  judg- 
ment on  motion  of  tbe  tenant  for  $60  per  month 
damages  from  the  date  of  judgment  to  the  ter- 
mination of  the  lease,  which  had  been  extended 


tbem  good,"  appellant's  special  warranty  not 
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I17  a  notiM  of  the  tenant  according  to  the  pro- 
risions  of  the  lease,  without  taUnc  evidence 
as  to  the  rental  valae  during  the  period  over 
which  the  lease  was  extended,  was  proper. 

Appeal  from  Superior  Court,  Coclilse  Conn- 
ty;  A.  C.  Lodcwood,  Judge. 

Action  by  Mose  Kline  against  D.  J.  Gen- 
ardlnl.  From  Judgment  for  plaintiff  on  mo- 
tion, defendant  appeals.    Affirmed. 

See,  also,  19  Ariz.  iSiSS,  17S  Pac.  883,  and 
21  Ariz.  S23,  100  Pac  668. 

Doan  A  Stephenson,  of  Douglas,  for  ap- 
pellant 
Boyle  &  Plcicett,  of  Douglas,  for  appellee. 

BOSS,  O.  J.  The  appellee,  Mose  Kline,  in 
1A16  leased  some  Douglas,  Ariz.,  business 
property  from  appellant,  Genardlni,  for  three 
years,  with  the  privilege  of  renewal  for  two 
years,  at  the  agreed  rental  of  $140  per  month, 
or  (1,680  per  year.  Genardlni  having  refus- 
ed to  give  over  possession,  Kline  brought 
ault  upon  the  lease  and  recovered  Judgment 
for  tbe  possession  of  the  property.  The  case 
was  appealed  to  this  court,  and  the  judg- 
ment of  tbe  lower  court  was  affirmed.  19 
Ariz.  668,  173  Pac.  883.  In  the  suit  for  tbe 
possession  of  premises  the  rental  value  there- 
of was  assessed  at  (200  per  month  from  July 
1,  1916,  to  January  26,  1917,  entitling  KUne 
to  recover  from  Genardlni  as  damages  tbe 
difference  between  the  rent  be  bad  r  agreed 
to  pay  and  the  rental  value  as  fixed  by  the 
Jary,  or  160  per  month.  When  tbe  cause  was 
remitted  to  the  trial  court  in  August,  1918, 
Kline  moved  for  Judgment  against  Genardlni 
for  such  difference  of  $60  per  month,  wblch 
was  granted,  and  judgment  was  entered,  In 
favor  of  Kline  against  Genardlni,  on  that 
basis  up  to  August  81,  1918.  From  this 
Judgment  Genardlni  also  appealed  to  this 
court,  and  in  an  opinion  reported  in  21  Ariz. 
623,  100  Pac.  668,  tbe  judgment  was  affirmed. 

The  present  controversy  is  over  the  roit 
of  the  premises  from  August  81,  1918,  to 
July  20,  1920,  and  it  arose  in  this  way: 
Kline,  before  the  expiration  of  tbe  term  of 
his  fixed  lease  of  three  years,  served  Qen- 
ardlnl  with  written  notice  of  his  election 
to  have  It  extended  two  more  years  as  stip- 
ulated. Thereafter,  on  July  20,  Kline  made 
a  motion,  entitled  In  the  original  action,  for 
Judgment  against  Genardlni  for  tbe  differ- 
ence between  tbe  rent  reserved  tn  the  lease 
and  the  rental  value  of  $200,  or  for  $60  per 
month,  and  after  a  hearing  upon  said  motion 
jndtnnent  was  entered  for  the  sum  of  $1,- 
868.60. 

From  this  judgment  Genardlni  appeals,  and 
assigns  two  reasons  why  the  judgment  should 
not  be  permitted  to  stand.  The  first  one 
Is  that  he  offered,  when  or  about  the  time  he 
was  served  with  notice  by  Kline  of  his  elec- 
tion to  have  the  lease  extended,  to  turn  over 


possession  of  the  premises;  and,  second, 
that  the  court.  In  entering  judgment  in  favor 
of  Kline  at  $60  per  month,  denied  him  his 
day  In  court,  and  in  doing  so  denied  him  due 
process  of  law. 

It  may  be  well  to  state  that,  although 
Kline  has  been  entitled,  during  the  whole 
term  of  bis  lease,  to  the  iMssession  and  use 
of  said  leased  premises,  tbe  same,  and  tbe 
possession  thereof,  has  been  retained  and  oc- 
cupied by  Genardlni  and  M*  lessees  contin- 
uously. Be  has  ignored  his  contract  obliga- 
tion to  turn  the  property  over  to  Kline,  and 
has  been,  all  the  time,  a  tomnt  at  sufferance 
of  KUne.  He  now  contends  that  he  offered 
to  deliver  possession  to  Kline,  and  he  sets 
that  tip  in  his  answer  to  motion  for  judg- 
ment, and  suivorts  it  with  his  affidavit  and 
the  affidavit  of  another.  But  taking  what  Is 
contained  In  affidavits  as  true,  they  do  not  es- 
tablish a  legal  tender  of  possession,  and  this 
evidently  was  the  Tiew  the  trial  court  took. 
Of  course.  If  Genardlni  turned  over  the  ims- 
seeslon  of  leased  premises,  or  In  good  faltb 
made  a  sufficient  tender  to  Kline  of  the  i>08- 
sesslon  under  the  former  decision  of  this 
court  In  this  case,  Genardlni  would  have  been 
relieved  from  paying  the  rent  claimed.  21 
Ariz.  623,  100  Pac.  568. 

The  contention  that  the  proceeding  by  mo- 
tion la  not  due  process  of  law,  and  may  not 
be  availed  of  by  successful  plaintiff  in  a  pos- 
sessory action  of  this  kind,  is  complettfy 
answered  In  our  former  opinion. 

We  are  satisfied  that  where  the  rental 
value  of  premises  Is  an  Issue  In  such  vro- 
ceedlng,  and  is  ascertained  and  fixed  by  the 
judgment  Oiereln,  such  rental  value,  under 
paragraph  1646,  Civil  Code,  becomes,  and  Is, 
the  basis  for  a  judgment,  upon  motion,  for 
damages  "which  accrue  after  the  judgment 
and  before  delivery  of  possession,''  or  wblch 
accrue  "after  affirmance  thereor*  in  case  tbe 
judgment  Is  stayed  by  appeaL  In  this  case. 
Instead  of  entering  Judgment  In  Ulyot  of 
Kline  for  $200  per  month,  the  rental  Talne 
as  found  by  the  Jury,  the  judgment  was  for 
the  sum  of  $60  per  month,  which  correctly 
represents  Kline's  loss,  as  nnder  his  lease 
contract  he  was  to  pay  only  $140  per  month 
for  the  premises.  We  do  not  think  It  was 
ever  Intended,  as  appellant  seems  to  contend. 
that  the  owner  of  premises  might  lease  Uiem. 
and  thereafter  refuse  to  deliver  possession, 
and  because  perhaps  rental  values  fluctuate 
require  the  successful  lessee.  In  an  action 
for  possession  of  tbe  premises  wherein  the 
rental  value  of  the  premises  Is  litigated  and 
determined,  to  establish  by  evidence  the 
monthly  rental  value  of  premises  that  has 
accrued  pending  tbe  litigation,  or  subsequoit 
thereto. 

Tbe  Judgment  of  the  lower  ooort  la  af- 
firmed. 

McAUSTER  and  FLANIOAN,  33^  concur. 
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PERCY  V.  PERCY.    (L.  A.  7108.) 

(Supreme  Conrt  of  Califoniia.    May  25,  1922.) 


PEBCT  T.  PEaiCT 
(lOT  P.) 

Action  for  divorce  by  Jam^  Fulton  Percy 
against  Josephine  Levlna  Percy.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Modi- 
fied. 


1.  Dlvorea  «=>IM(H»>-Exoapt  that  plalnttr* 
testimony  mutt  be  corroberated,  fladinB*  on 
aenfliotlBg  •vidoaca  aot  disturbed. 

Kale  that  flndinca  of  fact  on  conflicting 
eridence  may  not  be  disturbed  on  appeal  la 
applicable  In  a  divorce  case,  with  the  single 
exception  that,  before  a  divorce  can  be  granted, 
plaintilTa  testimony  must,  under  Civ.  Code,  i 
130,  be  corroborated. 

2.  Divorea  «=9l27(4)— Wbat  U  aafllflieat  eor> 
raboratioa  of  plaiatM  atatad. 

The  corroboration  of  plaintUTs  teatimony, 
wUcb,  onder  CiT.  Code,  |  130,  is  necessary  for 
divorce,  ia  not  of  every  act  of  which  there  is 
testimony,  bnt  it  is  enough  that  there  is  evi- 
dence, circomstautial  or  direct,  substantially 
tending  to  confirm  the  party's  testimony  on  a 
considerable  nnmber  of  material  facta. 

S.  DIvorae  «=>  1 27  (4)— Corroboration  of  plain- 

tilTa  toatlaoay  aa  to  realdeaoe  held  snffloieat. 

Corroboration  of  testimony  of  plaintiif  In 

fivoree  as  to  liia  residence  in  county  of  suit 

lOd  sufficient. 

4.  DtoofM  «39«2(S)— PliriBtHr  ooald  oatak- 
lisb  rosideaee  while  oa  aiilitary  duty  ia  aa 
aray  eaaip. 

PlaintiC  in  divorce  was  not  precluded  from 
establishing  liis  residence  in  the  coonty  of  suit 
because,  at  the  time  in  question,  be  waa  there 
an  military  dnty  in  an  army  camp. 

5.  Divoroo  •=>2S4— ^Judgmeflt  awarding  eon- 
■sstty  property  anastharizad  by  pleadings 
or  sabaiiaaioa. 

The  issne  of  division  of  the  oommnnity 
property  not  having  been  submitted  to  the 
coort  by  the  pleadings  or  otherwise,  but  the 
erideace  of,  and  reference  to,  the  value  of 
■uch  property  having  been  incidental  to  the 
issne  of  cruelty,  predicated  on  extravagance 
tsd  the  allowance  of  costs  to  the  wife,  Judg- 
ment so  far  as  awarding  to  the  husband  the 
balince  of  the  community  property,  after  pay- 
ment of  costs  awarded  to  the  wife,  waa  nn- 
Jostified, 

8.  Divoree  •=>322— Rights  la  oommnnity  prep- 
erty  may  bo  left  for  subsequent  action. 
The  rights  in  the  community  property  need 
not  be  litigated  in  an  action  for  divorce,  bat 
Biay  tw  left  for  determination  in  a  sobseqaent 
action,  ia  which  the  conrt  may  exercise  its 
discretion  where  divorce  wss  awarded  on  the 
gionnd  of  extreme  emelty. 

7.  Dhrereo  «=>  194— Right  to  costs  on  appeal 
to  be  detarminad  by  Supreme  Court. 
Under  Code  Civ.  Proc.  H  1027,  1084,  and 
the  rules  of  court,  the  determination  of  wheth- 
er sppellant  in  a  divotee  action  ia  entitled  to 
ker  costs  on  appeal  la  for  the  Supreme  Oonrt. 

IB  Bank. 

Appeal  from  Superior  Conrt,  Sao  Diego 
County;  C.  N.  Andrewa,  Judge. 


Laden  Gray,  of  Loa  Angelea,  for  appellant. 

Gordon  Gray  and  Dwlght  D.  Bell,  both  of 
San  Diego,  and  Himsaker,  Britt  &  Coegrove, 
of  Los  Angeles,  for  respondent 

WILBUB,  J.  The  plalntlfl  husband  was 
granted  an  interlocutory  decree  of  divorce 
on  the  ground  of  extreme  cruelty  and  deser- 
tion, and  the  defendant  waa  awarded  $1,000 
aa  her  share  of  the  community  property, 
payment  of  wUch  was  ordered  forthwitlk 
The  defendant  appeals  upon  the  ground  that 
the  evidence  ia  insufficient  to  Justify  the  find- 
ings of  the  trial  court  as  to  residence,  cruel- 
ty, and  desertion,  and  predicates  such  con- 
toitlon  In  part  upon  the  statutory  require- 
ment that  the  evidence  of  the  parties  in  a 
divorce  action  must  be  corroborated.  Civ. 
Code,  1 130.  It  is  conceded  that  the  evidence 
on  most  of  the  contested  points  is  contradic- 
tory, but  it  is  nevertheless  claimed  that  there 
ia  not  sufficient  corroboration  to  Justify  the 
respective  findings  attacked. 

[1,2]  Appellate  courts  are  powerleaa  to  in* 
terfere  with  the  findings  of  fact,  where  the 
evidoice  la  confilcting.  This  rule  applies  to 
divorce  caaes  aa  well  aa  to  any  other,  with 
the  single  exception  that,  before  a  divorce 
can  be  granted,  the  testimony  of  the  plain* 
tiff  must  be  corroborated.  Civ.  Code,  |  180. 
The  rule  In  this  regard  is  correctly  stated 
In  the  reepondoit's  brief,  as  fiMows: 

"Corroboration  of  every  act  sworn  to  by  the 
plaintiff  is  not  reqnired.  Evidence,  dream- 
btantial  or  direct,  substantially  tending  to 
confirm  the  plaintilTs  testimony  upon  a  con- 
siderable number  of  material  facta,  is  suffi- 
cient" Cooper  V.  Cooper,  88  CaL  46,  48,  25 
Pac.  1062;  Andrews  v.  Andrews,  120  Col.  184, 
S2  Pac.  208;  Avery  v.  Avery,  148  Cal.  239,  82 
Pac.  067. 

Without  'a  discussion  of  the  evidence  or  of 
the  findings  in  detail  it  is  suffident  to  say 
that  the  record  shows  ample  corroboration 
of  the  plaintiff's  testimony. 

Aa  to  the  finding  of  desertion,  appellant 
claims  that  the  plalntifTs  testimony  concern- 
ing her  refusal  to  have  reasonable  marital 
intercourse  is  not  corroborated,  except  by  h«c 
admission,  and  that  therefore  the  evidence 
is  insufficient  to  Justify  a  decree  upon  that 
ground.  In  view  of  our  conclusion  that  the 
evidence  Is  sufficient  to  support  the  finding 
of  the  trial  court  upon  the  issue  of  extreme 
cruelty,  It  is  Immaterial  whether  pr  not  the 
testimony  with  reference  to  desertion  ia  cor- 
robated. 

[3, 4]  It  la  daimed  that  there  is  not  suffi- 
cient corroboration  to  sustain  the  testimony 
of  the  plaintiff  aa  to  his  residence  in  the 
county  of  San  QMego  for  more  than  a  yeer 
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before  the  action  was  commenced.  It  is  con- 
ceded tliat  the  plaintiff  actually  lived  within 
the  county  of  San  Diego  for  more  than  a 
year  before  the  commencement  of  the  suit 
He  testified  that  he  lived  there  with  the  in- 
tention of  making  California  and,  for  the 
time  -being,  the  county  ot  San  Diego,  his  per- 
manent residence.  He  was  at  that  time  in 
the  United  States  army,  serving  as  a  phy- 
sician in  the  military  hospital  at  Camp 
Kearny.  His  actual  presence  within  the 
county  of  San  Diego  for  more  than  a  year 
immediately  prior  to  the  bringing  of  the 
action  was  amply  corroborated  by  tbe 
testimony  of  others,  and  his  intention  to 
make  California  his  residence  was  corrobo- 
rated by  various  circimistances  indicating 
ills  intent  to  establish  his  residence  in  Cali- 
fornia. Plaintiff's  testimony  as  to  his  in- 
tention to  remain  in  California  was  cor- 
roborated by  the  application  to  the  state 
medical  board  for  a  license  to  practice;  by 
his  investigation  concerning  bis  right  to 
practice  in  California;  by  his  conference 
■witii  physicians  with  a  view  to  establishing 
a  partnership  here;  by  his  declarations  from 
time  to  time  of  his  intention  to  remain  in 
California;  by  his  application  to  Join  a 
secret  order  which  required  a  residence  for 
six  months  in  California  as  a  condition  to 
initiation ;  by  his  registration  to  vote,  where- 
in he  took  tbe  usual  oath  that  at  the  next 
election  he  would  have  been  one  year  within 
the  state  of  California.  The  fact  that,  at 
the  time  in  question,  he  was  on  military 
duty  in  an  army  camp  did  not  preclude  him 
frcMn  establishing  Ms  residence  there  if  he  so 
desired.  Stewart  v.  Kyser,  105  Cal.  459,  464, 
39  Pac.  19;  Budd  v.  Holden,  28  CaL  124, 127; 
Estate  of  Gordon,  142  Cal.  125,  75  Pac.  672. 
[5]  Appellant  contends  that  the  portion  of 
the  decree  awarding  her  $1,000  as  her  pro- 
portion o(  the  community  property  and  di- 
recting its  payment  forthwith  is  premature 
and  beyond  the  issues,  and  for  that  reason 
the  case  should  be  reversed.  It  is  conceded 
by  the  respondent  that  tbe  order  directing 
the  immediate  payment  of  the  $1,000  is  pre- 
mature and  therefore  erroneous,  but  that  the 
appellant  is  not  aggrieved  by  that  portion  of 
the  order  which  directs  the  Immediate  pay- 
ment to  her  of  the  $1,000.  This  is  undoubt- 
edly true.  The  serious  question  in  the  case 
is  whether  or  not  the  rights  of  the  parties 
as  to  tbe  community  property  was  submitted 
to  the  court  for  decision.  This  issue  was 
not  raised  in  the  pleadings.  It  is  claimed  by 
the  appellant  that  all  tbe  evidence  in  regard 
to  the  community  property  and  the  parties 
was  introduced,  not  with  a  view  of  ascer- 
taining the  character  and  extent  of  this  prop- 
erty for  purposes  of  division,  but  merely  as 
incidental  to  the  issue  of  extreme  cruelty 
which  was  in  part  predicated  upon  the  ex- 
travagance of  the  defendant.  Tbe  appellant 
therefore  <dalma  that  she  is  not  bound  by  the 


rule  which  requires  that  Judgments  shall  be 
affirmed  even  though  the  formal  issues  are 
not  raised  by  tbe  pleadings,  where  the  par- 
ties In  fact  litigated  the  question  in  tbe 
lower  court,  and  the  judgment  determined 
the  actual  questions  litigated. 

Immediately  upon  the  court  orally  an- 
nouncing its  conclusion  that  the  plaintiff  was 
entitled  to  a  divorce  upon  both  grounds  stated 
in  the  complaint  and  that  the  findings  would 
be  prepared  by  the  plaintiff  in  the  usual  way, 
the  defendant  asked  tbe  court  to  take  into 
consideration  the  question  of  costs.  It  was 
suggested  to  the  court  that  no  preliminary 
motion  had  been  made  by  the  defendant  for 
costs  and  that  Qie  plaintiff  bad  furnished 
no  money  for  costs  for  the  defendant  De- 
fendant's attorney  thereupon  stated :  '^t 
seems  to  me  there  should  be  some  allowance 
to  cover  her  costs  and  expenses  at  least"  Tbe 
court  thereupon  discussed  tbe  value  of  the 
community  property  as  shown  by  tbe  evi- 
dence. This  included  the  value  of  the  plain- 
tiff's office  at  Galesburg  and  its  equipment 
and  $3,000  in  liberty  bonds.  The  court  then 
asked  counsel  if  they  wished  to  be  heard 
further  on  the  question  of  costs  before  it  was 
decided.  PlaintiflT's  counsel  replied  that  he 
did.  In  the  course  of  the  discussion  as  to 
the  costs  counsel  agreed  that  under  tbe  law, 
the  court  had  power  to  award  all  the  com- 
munity property  to  the  plaintiff  where  the 
divorce  was  granted  upon  the  ground  of 
cruelty.  The  court  then  stated  that  the  de- 
fendant bad  made  a  clean  cut  defense  which 
was  Justified  and  that  he  felt  that  be  "might 
well  take  into  account  what  she  had  ex- 
pended in  making  that  kind  of  a  defense,  and 
deduct  it  from  the  community  property." 
Thereupon  the  following  occurred: 

"Mr.  Luden  Gray:  It  is  before  your  Honor 
that  tbe  doctor  has  $76,000  insurance  and  from 
his  insurnnce  be  expects  to  receive  an  income 
when  be  is  64  years  of  age,  besides  this  other 
property.  I  simply  call  that  to  the  attention  of 
tbe  court  It  is  only  approximate.  All  the 
expenses  of  the  defendant  have  to  be  met; 
she  made  a  trip  back  to  take  depositions  and 
so  forth.  If  tbe  court  wants  to  take  that  up 
now  or  at  any  other  time  ire  win  be  glad  to 
tcke  it  up  and  make  any  suKKeiitions  or  recom- 
mondntions  about  it.  I  would  like  to  have  it  all 
settled,  if  I  could,  while  we  were  here,  par- 
ticularly as  both  Mr.  Cosgrove  and  myself  are 
going  back  to  Los  Angeles. 

"Mr.  Cosgrove:  We  think  the  court  ought  to 
decide  it  now. 

"The  Court:  I  will  tell  you,  it  is  a  purely 
arbitrary  thing  with  me.  I  think  she  is  finan- 
cially on  a  safe  footing;  it,  however,  does  not 
occur  to  me  when  the  suggestion  is  made  that 
it  would  not  be  out  of  keeping  with  the  situa- 
tion to  indemnify  her  to  some  extent  against 
the  costs  made  in  tbe  kind  of  a  defense  that 
she  has  conducted  here.  I  suggest  that  she 
be  allowed  a  thousand  dollars,  and  that  it  be 
arranged  so  that  it  may  be  paid  within  the  pos-> 
sibilities  of  the  plaintiff. 

"Mr.  Lucien.Uray:     Of  course  m  thousand 
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dollan  would  hardly  cover  ber  actual  court  ex- 
penses, her  depositions  and  actual  costs  in 
court,  to  say  nothing  of  her  itersonal  expense 
or  counsel  fees. 

"The  Court:  'Well,  it  is  an  endeayor  to  help 
out  in  the  court  costs,  and  in  the  actual  ex- 
penditures that  I  had  that  in  mind;  I  had  no 
idea  of  what  they  were,  or  anything  of  that 
kind." 

After  further  discussion  as  to  the  expenses 
of  the  litigation  the  court  stated: 

"Mr.  Iiuden  Gray:  I  understood  him  to  say 
he  had  all  his  insurance  so  that  at  64  years  of 
age  he  would  receive  an  income. 

"The  Court:  I  did  when  I  heard  him,  but  I 
do  not  see  how  he  figured  it.  He  would  have 
a  very  meager  income  from  anything  the  tes- 
timony shows  he  had  in  the  way  of  life  insur- 
ance. I  think  I  will  let  it  go  at  a  thousand 
dollars  and  try  and  arrange  it  in  the  matter  of 
the  judgment  how  it  should  be  paid." 

This  colloquy  does  not  lustlfy  the  conclu- 
sion that  the  parties  submitted  to  the  court 
an  issue  which  Is  not  contained  in  the  plead- 
ings, namely,  the  division  of  the  coiqmunity 
property.  Neither  plaintiff  nor  defendant 
has  alleged  the  nature  nor  extent  of  the  com- 
munity prpperty.  The  colloquy  occurred 
after  the  court  had  announced  its  decision 
and  is  directed  wholly  to  the  question  of  cost 
which  was  a  matter  In  the  discretion  of  the 
trial  court.  Code  Civ.  Proc.  H  1022,  1025. 
The  statement  about  the  division  of  the  prop- 
erty was  wholly  Incidental  to  the  question 
of  costs  under  discussion.  Under  section  137 
of  the  Civil  Code  the  court  was  authorized, 
during  the  i>endency  of  the  action,  to  re- 
quire the  plaintiff  to  pay  for  the  support  of 
the  defendant  and  her  expenses  in  prosecut- 
ing the  action.  As  no  such  preliminary  order 
had  been  made  and  as  the  court  at  the  time 
of  the  rendition  of  Its  Judgment  had  a  right 
to  require  the  plaintiff  to  pay  the  defendant's 
costs  (Code  Civ.  Proc.  i  1025),  it  is  apparent 
that  the  whole  matter  referred  to  by  counsel, 
as  submitted  to  the  court  at  that  time  for  its 
decision,  was  the  matter  of  costs,  and  that 
the  order  of  the  court,  as  announced  at  the 
hearing,  was  one  for  the  payment  of  these 
costs  to  the  defendant  from  the  ccHnmunity 
property,  thus  diminishing  the  total  amount 
of  community  property.  That  portion  of  the 
decree  which  directs  the  plaintiff  to  pay  de- 
ftodant  $1,000  from  the  community  property 
Is  In  accordance  with  the  request  of  the 
parties  that  the  coUrt  fix  the  costs  to  be  paid 
by  the  plaintiff  and  the  manner  of  its  pay- 
ment, but  the  Judgment,  in  so  far  as  it 
awards  to  the  plaintiff  the  balance  of  the 
oommnnlty  pr<^>erty,  Is  Justified  neither  by 
the  pleadini^  nor  by  the  subsequent  conduct 
of  the  parties.  It  was  a  decision  upon  an 
Issue  not  presented  to  the  court,  namely,  the 
dlTlsion  of  the  community  proi)erty. 

[1]  The  parties  were  entitled  to  litigate 
their   marital   status   w,ithout   reference  to 


their  community  property  and  to  leave  their 
rights  in  the  community  property  to  be  de- 
termined by  a  subsequent  action  in  which 
the  court  might  exercise  its  discretion  as  to 
a  proper  division  thereof,  inasmudi  as  the 
divorce  was  awarded  to  plaintiff  upon  the 
ground  of  extreme  cruelty.  Brown  v.  Brown, 
170  Cal.  1, 147  Pac.  ll68.  The  Judgment  must 
be  modified. 

[7]  Under  the  statute  and  rules  of  the 
court  it  Is  necessary  for  this  court  to  deter- 
mine whether  or  not  the  appellant  is  entitled 
to  her  costs  (Code  Civ.  Proc.  §{  1027,  1034) 
upon  appeal.  The  bulk  of  the  transcript, 
containing  846  pages,  Is  taken  up  with  a  pres- 
entation of  the  conflicting  evidence  with 
relation  to  the  various  acts  of  cruelty  and 
residence,  and  therefore  is  unnecessarily 
long. 

The  trial  court  Is  directed  to  modify  Its  fifth 
conclusion  of  law  to  read  as  follows:  "That 
defendant  Is  entitled  to  $1,000  to  be  paid  to 
her  as  costs  from  the  community  property 
of  said  parties,"  and  to  modify  the  last  par- 
agraph of  the  Interlocutory  decree  to  read  as 
follows:  "It  Is  further  ordered,  adjudged, 
and  decreed  that  plaintiff  pay  to  the  defend- 
ant the  suin  of  $1,000  costs  out  of  the  com- 
munity property  of  said  parties."  It  is  fur- 
ther ordered  that  appellant  have  one-half  of 
her  costs  of  printing  transcript  on  appeal, 
the  costs  of  printing  her  briefs,  not  exceeding 
the  statutory  allowance  of  $100,  and  her 
other  costs  on  appeaL 

We  concur:  SHAW,  C.  J.;  SLOANB,  J.; 
LENNON,  J.;  8HURTLEFF,  J. ;  LAWLOB, 
J.;  RICHARDS,  Justice  pro  tena. 


(188  Cal.  762) 
Ex  parts  NEWELL.    <Cr.  2460.) 
(Supreme  Court  of  California.    May  23,  1922.) 

1.  Counties'  «s>55— Court  may  determine  ex* 
Istencs  of  facts  oa  whioh  declaration  of  ne- 
cessity of  Immediate  effect  of  ordinance  based. 

The  determination  of  the  board  of  supervi- 
sors that  facts  existed  which  made  it  necessary 
for  an  ordinance  to  take  effect  immediately  on 
its  passage,  as  provided  in  Pol.  Code,  Sf  4057, 
4058,  are  not  conclusive,  and  the  court  may 
determine  for  itself  the  existence  or  nonexist- 
ence of  the  facts  on  which  the  declaration  of 
necessity  was  based. 

2.  Counties  <8=»55— Ordlaance  held  not  effeo> 
tlve  until  30  days  after  passage. 

Ordinance  declaring  it  to  be  unlawful  for 
any  person  to  ship  or  offer  for  shipment  citrus 
fruits,  showing  evidence  of  15  per  cent,  of 
frost  injury,  is  not  to  be  interpreted  as  a  meas- 
ure for  preservation  of  public  health,  which  un- 
der Pol.  Code,  i  4058,  could  be  made  to  take 
effect  immediately  and  it  could  not  take  effect 
till  30  days  after  its  passage,  as  provided  in 
section  4057. 
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In  Baok. 

Appllcatton  of  Hn^  Newell  for  a  writ  of 
habeas  corpus  against  the  Sheriff  of  Los 
Angeles  County.    Writ  granted. 

Leonard,  Surr  &  Hellyer,  of  San  Bernardi- 
no, for  petitioner. 

n.  S.  Webb,  Atty.  Oen.,  and  Thomas  Lee 
Woolwlne  and  Tracy  Chatfleld  Becker,  both 
of  Los  Angeles,  for  respondent. 

SHAW,  0.  J.  The  petitioner,  by  a  proceed- 
ing in  habeas  corpus,  seeks  release  from 
custody  on  a  charge  that  he  has  violated  the 
provisions  of  an  ordinance  of  the  county  of 
Los  Angeles,  passed  by  the  board  of  super- 
visors on  January  22, 1922. 

The  provision  of  the  ordinance,  which  he 
Is  charged  with  having  violated,  declares  it 
to  be  imlawful  for  any  person  to  ship  or 
offer  for  shipment — "citrus  fruits  in  boxes  or 
other  containers  or  in  bulk  if  the  contents 
of  any  package  or  of  the  fruit  in  bulk  con- 
tains fifteen  per  cent,  or  more  of  citrus  fruits 
showing  in  two  or  more  segments  of  each 
fruit  marked  evidence  of-  frost  injury." 

The  Political  pode  (section  4057)  provides 
that,  except  as  provided  in  section  4058,  no 
ordinance  "shall  take  effect  within  less  than 
SO  days  after  its  passage."  Section  4058  pro- 
vides for  a  referendum  and  that  such  refer- 
endum may  be  Initiated  by  a  petition  pre- 
sented to  the  board  of  supervisors  within  30 
days  after  the  final  passage  of  the  ordi- 
nance, with  respect  to  all  ordinances,  except, 
among  others,  any  "ordinance  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety." 

The  ordinance  in  question  dedares  that 
it  shall  take  effect  immediately  upon  Its  pas- 
sage, and  that  this  declaration  is  made  "be- 
cause the  adoption  and  the  enforcement  here- 
of is  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health  and  safety 
by  reason  of  the  fact  that  the  public  peace, 
health,  and  safety  is  now  being  •endangered 
by  the  transportation  and  sale  of  frozen  dt- 
ms  traits." 

[1]  It  Is  a  settled  rule,  applicable  to  such 
powers  given  to  a  board  of  supervisors  by 
statutes  of  this  character,  that  the  deter- 
mination of  the  board  that  the  facts  exist, 
whidi  make  it  necessary  for  an  ordinance  to 
take  effect  immediately,  is  not  conclusive 
and  that  the  court  may,  and  when  a  case  re- 
quires it  to  do  so  must,  inquire  into  and  de- 
termine for  itself  the  existence  or  nonex- 
istence of  the  facts  upon  which  the  declara- 
tion of  necessity  is  based.  San  Christina, 
etc.,  Co.  v.  San  Frandsco,  167  Cal.  772,  141 
Pac.  884,  62  L.  R.  A.  (N.  S.)  676;  Josselyn 
V.  San  Francisco,  168  Cal.  441.  143  Pac.  706 ; 
Keyes  v.  San  Francisco,  177  Cal.  317,  173 
Pac.  475;  Burr  v.  San  Francisco  (CaL  Sup.) 
199  Pae.  1036,  17  A.  L.  R.  681. 

The  ordinance  was  passed  on  January  22, 
1922,  and  the  complaint  against  the  petition- 


er, filed  in  Mardi,  1922,  cbarges  that  he  did, 
on  February  10, 1022,  ship  and  offer  for  ship- 
ment to  the  Southern  Pacific  Railroad  Com- 
pany, three  boxes  of  oranges,  more  than  15 
per  cent  of  which  oranges  showed,  in  two 
or  more  segments  of  eadi  orange,  marked 
evidence  of  frost  injury.  It  will  be  seen  that, 
at  the  time  the  alleged  offer  was  made,  the 
ordinance  was  not  in  force,  tmleas  the  deda- 
ration  aforesaid  that  it  waa  necessary  for  It 
to  be  Immediately  effective  was  valid  for  that 
purpose,  that  is^  unless  sndi  enforcement  was 
necessary  for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety.  It  Is 
conceded  that  the  date  charged  Is  the  true 
date  of  the  act  charged.  Hence  the  rule  that 
the  date  is  not  material  in  a  criminal  com- 
plaint and  that  the  commission  of  the  act  can 
be  proven  to  have  occurred  at  any  time  with- 
in the  period  of  limitation  need  not  be  con- 
sidered. 

[2]  It  will  not  be  contended  that  the  ship- 
ment of  partly  frozen  oranges  could  in  any 
manner  endanger  the  public  peace  or  the 
public 'safety.  The  only  branch  of  the  pro- 
vision of  the  statute  providing  for  the  im- 
mediate taking  effect  of  an  ordinance,  which 
it  is  necessary  to  consider,  is  the  one  re- 
ferring to  the  public  health.  We  are  of  the 
opinion  that  the  ordinance  should  not  be  con- 
strued as  Intended  to  preserve  the  public 
health.  The  effect  of  frost  upon  an  orange 
makes  it  become  tasteless  and  unpalatable. 
We  are  not  advised,  and  it  is  not  suggested, 
that  such  frozen,  oranges  are  more  detri- 
mental to  health  than  other  tasteless  and  un- 
palatable substances.  The  outside  appear- 
ance is  calculated  to  deceive  the  eye  of  the 
buyer,  especially  if  he  has  had  no  experience 
with  frozen  oranges.  But  no  ordinance  is 
necessary  to  inform  the  eater  that  such  an 
orange  is  unpalatable  or  unfit  to  eat.  Hia 
sense  of  taste  will  impart  that  information 
to  him  at  once.  Before  the  the  process  of 
fermentation  begins,  such  an  orange  Is  pala- 
table. The  purpose  of  preventing  the  sale  of 
frozen  oranges  is  not  to  protect  health.  The 
sale  and  shipment  of  such  oranges,  as  la  well 
known,  constitutes  a  menace  to  the  Interests 
of  the  orange  growers  of  the  state.  It  in- 
jures the  reputation,  and  impairs  the  mar- 
ket value  of  California  oranges,  and  is  like- 
ly to  cause  all  orange  growers  direct  and 
great  finandal  injury.  It  is  for  this  rea- 
son that  precautions  are  taken  by  them  to 
prevent  the  sale  of  such  fruit.  We  do  not 
doubt  that,  on  that  account,  reascmable  r^u- 
lations  for  the  prevention  of  such  sales  and 
shipment  are  within  the  scope  of  poUoe 
power,  and  we  are  satlafled  that  the  <»dl- 
nance  was  adopted  for  that  purpoM  alone, 
and  that  it  was  valid  as  a  poUoe  regulation 
as  soon  as  it  became  effectivec  For  these 
reasons  we  are  convinced  that  the  ordinance 
should  not  be  interpreted  as  a  measnre  fOr 
the  preservation  of  public  peace^  health,  c* 
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Mtfety.  Th«  resnlt  Is  that,  under  aectlon 
4068,  afbrenld,  it  could  not  take  effect  Im- 
mediately, bat  would  take  effect  within  30 
days  after  Its  passage,  tbat  is,  on  February 
21,  1922.  Oliis  was  after  the  act  In  questitm 
had  oocorred,  and  therefore  at  the  time  the 
act  was  done  It  was  not  unlawfuL  Conse- 
quently the  complaint  states  no  ralid  charge 
against  the  defendant. 
Let  the  petitioner  be  disdiarged. 

We  concur:  WILBUR,  J.;  SHCRTLBFF, 
J.:  LAWLOR.J.:  SLOAJ!^J.:  LBNNON, 
J.;  BICHABDS,  Justice  pro  tem. 


088  Cal.  772) 

ROWLAND  at  al.  v.  HORST.    (8.  F.  9ISI.) 
(Supreme  Court  of  Oalifonila.    Hay  26,  1922.) 

1.  PartiM  «=»2I— Party  from  wbosi  agest  ool- 
iMtad  aooeaat  not  necessary  party  In  aotlon 
by  principal  aaalnst  agent  for  the  money 
aailested. 

In  an  action  by  a  principal  against  his  agent 
for  the  payment  of  money  claimed  to  have  been 
received  by  the  agent  for  the  prindpal^a  benefit 
but  retained  by  the  agent,  the  person  by  whom 
the  sum  was  paid  to  the  agent  was  not  a  neces- 
sary party. 

2.  Parties  «=>2i— Persons  Interested  in  resist- 
tmQ  demands  necessary  parties  to  aotlon  for 
asforoeneat. 

In  view  of  Code  Civ.  Proc.  {  389,  neces- 
sary parties  to  an  action  in  the  capacity  of 
dcfendanta  are  those  who  are  interested  in 
tcaistinc  the  demands  of  the  plaintiff,  either 
immediately  or  consequently,  and  whose  rights 
would  be  prejudicially  affected  by  the  con- 
troTersy. 

a.  Principal  and  agsat  9=978(1)— Agent  ap- 
pointed to  colleot  cannot  rely  on  his  refusal 
to  collect  balance  due  to  defeat  settlement. 

Where  an  agent  was  appointed  to  settle  and 
adjnat  a  claim  against  a  carrier,  in  an  action 
by  Ua  prinripal  for  the  sums  collected,  the 
agent  could  not  be  permitted  to  occupy  the 
position  of  one  refusing  or  failing  to  make  the 
collection  of  a  balance  to  which  he  had  long 
been  entitled  and  yet  at  the  same  time  refnss 
to  settle  with  his  principals,  on  the  sole  ground 
that  snd>  collection  had  not  been  made. 

4.  PrlMdpal    and    agent    «s>78  (6)— Evidence 
SMstaiaed  Hading  of  principals'  proportion  of 
yrocaeda  tnrned  ever  to  agent  by  carrier. 
Where  an  agent  was  apiK>inted  to  adjust 
and  settle  a  claim  for  damage  to  barley  in  ship- 
ment, in  an  action  by  the  principals  against  the 
agent  for  sums  collected,  evidence  held  to  sus- 
tain a  finding  of  the  principals'  proportion  of 
the  sums  tnrned  over  to  the  agent  by  the  car- 
rier. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
Oonnty  of  dan  Francisco;  John  T.  Nonrse, 
Judge. 


Action  by  John  Henry  Rowland  and  an- 
other, copartners  doing  business  under  the 
firm  name  and  style  of  Jidin  Westrope  A  Co., 
against  B.  Clemens  Hotst  From  a  Judg- 
m«it  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Edward  C-  Harrison  and  Maurice  B.  Har- 
rison, both  of  San  Francisco,  for  appellant 

McCutchen,  Olney,  Wlllard,  Mannon  A 
Greene,  of  San  Francisco,  for  respondents. 

RICHARDS,  Jns'ttce  pro  tem.  This  action 
was  commenced  by  the  plaintiffs  as  copart- 
ners, doing  business  under  the  firm  name  and 
style  of  John  Westrope  A  Co.,  to  recover 
from  the  defendant  the  sum  of  $42,812.50, 
with  legal  Interest  and  costs,  claimed  to  have 
been  received  by  the  defendant  as  the  agent 
of  said  firm  In  certain  transactions  which  are 
set  forth  in  detail  in  the  plaintiff's  amended 
complaint.  Said  complaint  is  In  three  counts, 
which  all  relate  to  the  same  matter.  The 
first  count  In  brief  alleges  that  the  plaintiffs, 
who,  under  their  said  firm  name,  are  en- 
gaged in  the  business  of  buying,  selling,  and 
shipping  grain  in  the  city  of  Hull,  England, 
but  with  a  local  office  or  agency  in  the  city 
and  county  of  San  Francisco,  which  had, 
during  the  months  of  July  and  August,  1915, 
delivered  to  the  Southern  Padflc  Company 
at  various  xMlnts  in  California  35  carloads 
of  barley,  aggregating  30,754  sacks,  of  the 
total  weight  of  3,240,944  pounds,  for  ship- 
ment to  said  plaintiffs,  as  consignees,  at 
Hull,  England,  via  the  Sunset  route  of  said 
railroad;  and  that,  while  said  barley  was 
in  course  of  transit,  at  or  near  the  city  of 
Galveston,  Tex.,  It  was  damaged  by  the  Gal- 
veston Flood,  which  occurred  in  August  of 
that  year,  through  the  negligence  of  the 
carrier,  from  which  the  plaintiffs  had  sus- 
tained a  large  loss.  That  the  local  agent  of 
the  plaintiffs  in  San  Francisco  tiad  secured 
the  services  of  the  defendant  to  act  as  the 
plaintiffs'  agent,  and,  on  their  behalf,  in  pre- 
senting the  daim  of  said  plaintiffs  to  the 
Southern  Pacific  Company  for  such  loss  and 
in  conducting  negotiations  for  the  purpose  of 
securing  a  settlement  of  thdr  said  claim ; 
and  that  said  defendant,  acting  as  the  plain- 
tiffs' said  agent,  had  entered  Into  an  agree- 
ment of  settlement  with  the  said  Southern 
Pacific  CJompany,  whereby  the  claim  of  the 
said  iidaintlffs  had  been  settled  in  full  and  by 
which  the  said  defendant,  as  such  agent  of 
the  plaintiffs,  had  received  the  sum  of  $42,- 
812.50,  whid>  he  had  failed  and  neglected  to 
account  for  or  pay  over  to  the  said  plaintiffs. 
The  second  count  of  the  plaintiffs'  ammded 
complaint  repeats  in  the  main,  but  with 
somewhat  more  of  detail,  the  averments  ot 
the  first  count,  but  relates  more  i>artlcularly 
to  a  specific  payment  of  $12,500,  whldi  was 
to  be  made  and  wUch  was  alleged  to  have 
been  made  by  the  Southern  Pacific  (Company 
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In  flhal  adjustment  and  settlement  of  a  bal- 
ance remaining  unpaid  upon  tlie  claims  of 
the  plaintiffs  and  certain  other  shippers 
whose  barley  had  also  been  damaged  in  said 
ffood,  and  of  whidi  snm  the  plaintifFs  claim 
that,  after  making  certain  deductions,  they 
are  entitled  to  a  balance  of  ?3,700  from  the 
defendant,  but  which  he  had  faUed  and  re- 
fused to  pay  over  to  the  plaintiffs.  The  third 
count  was  in  the  form  of  a  common  count 
upon  an  alleged  Indebtedness  of  $42,812.5Q 
due  from  the  defendant  to  the  plaintiffs  and 
unpaid.  This  amended  complaint  was  nn- 
verlfled.    There  was  no  demurrer. 

The  defendant's  answer  consisted  of  a  gen- 
eral denial  of  each  of  the  counts  in  the 
amended  complaint,  to  which  was  added  a 
counterclaim  for  services  alleged  to  be  of  the 
reasonable  value  of  $SO,000.  An  amendment 
to  this  answer  was  later  filed  containing 
three  additional  defenses,  the  first  that  of 
an  alleged  nonjoinder  of  the  E.  Clemens 
Horst  Company,  alleged  to  be  a  necessary 
party  defendant ;  the  second  being  that  of  an 
alleged  nonjoinder  of  the  Southern  Padfic 
Company,  alleged  also  to  be  a  necessary  par- 
ty defendant;  and  the  third  being  a  plea  to 
the  effect  that  the  plaintiffs,  doing  business 
as  partners  imder  a  fictitious  name,  had 
not  complied  with  the  statutes  of  California 
having  reference  to  sudi  partnerships,  so 
as  to  be  entitled  to  maintain  their  present  ac- 
tion. The  first  and  third  of  these  special 
defenses  appeared  to  have  been  waived  dur- 
ing the  trial,  but  the  second  thereof,  viz.,  the 
nonjoinder  of  the  Southern  Pacific  Company, 
is  still  insisted  upon  on  this  appeal.  The 
cause  went  to  trial  upon  the  issues  as  thus 
framed,  and  upon  Its  submission  the  trial 
court  made  and  filed  its  findings  of  fact,  go- 
ing into  much  of  detail  as  to  the  history  of 
the  transaction,  and  arriving  at  Its  legal 
conclusion  that  the  defendant  was  Indebted 
to  the  plaintiffs  in  the  sum  of  $23,789.43,  for 
which  sum  Judgment  was  ordered  and  enter- 
ed. Upon  the  special  defense  of  the  defend- 
ant as  to  the  nonjoinder  of  the  Southern 
Pacific  Company,  the  court  found  that  the 
said  corporation  was  not  a  necessary  party 
to  the  action.  In  order  to  determine  the 
correctness  of  the  aforesaid  findings  and 
Judgment  of  the  trial  court  it  will  be  neces- 
sary to  review  somewhat  the  evidence  upon 
which  its  determination  rests. 

The  plaintiffs  were,  as  has  been  seen,  the 
shippers  of  35  carloads  of  barley  by  the  Sun- 
set route  of  the  Southern  Pacific  Company  to 
themselves  at  Hull,  England,  in  the  summer 
of  1915,  which  barley  was  damaged  in  transit 
by  the  occurrence  and  effect  of  the  Galveston 
E*lood.  There  were  a  number  of  other  shlp: 
pers  of  barley  of  about  the  same  quality  byt 
the  same  route  and  at  the  same  time,  whose 
shipments  were  also  damaged  in  the  same 
flood  and  were  largely  intermingled  with  the 
plaintiffs'  barley.  In  the  effort  to  save  these 
cargoes  from  complete  loss  in  said  fiood.   The 


aggregate  of  such  intermingled  shlpmenta  of 
barley  was  56  carloads.  One  of  theae  other 
shippers  was  the  E.  Clemens  Horst  Company, 
of  which  the  defendant  is  the  manager,  and 
its  shipment  was  one  carload  of  barley.  The 
defendant,  being  interested  in  the  matter  of 
the  claims  for  compensation  arising  out  <d 
the  damage  to  these  aggregated  and  Inter- 
mingled carloads  of  barley,  came  into  touch 
with  the  plaintiffs'  local  representative,  with 
the  result  of  his  selection  as  the  plaintiffs* 
fully  authorized  agent  to  nkake  an  adjust- 
ment and  settlement  of  Its  claim  against  the 
Southern  Pacific  Company.  During  the 
course  of  such  adjustment  the  defendant  also 
came  to  represent  another  of  said  shippers, 
George  W.  McNear  &  Co.,  whidi  had  shipped 
20  of  said  carloads  of  barley,  but,  before  the 
negotiations  with  the  Southern  Pacific  Com- 
pany were  completed  by  him,  the  defendant 
had  acquired  by  transfer  to  himself  the  own- 
ership of  the  claims  of  the  E.  Clemens  Horst 
Company  and  the  George  W.  McNear  Cwn- 
pany  in  respect  to  said  intermingled  carload 
lots  of  barley,  and  to  the  damages  which  bafl 
been  occasioned  thereto  by  said  flood;  so 
that,  in  the  month  of  October,  1916,  when 
the  final  memorandum  of  adjustment  and 
settlement  of  these  aggregated  claims  was 
signed  by  the  defendant  representing  the 
claimants  and  by  the  duly  authorized  repre- 
sentative of  the  Southern  Pacific  Company, 
the  defendant  occupied  the  dual  relation  of 
agent  of  the  plaintiffs  in  respect  to  their 
claim  and  of  principal  in  so  far  as  the  claims 
of  R  Clemens  Horst  Company  and  of  Greorge 
W.  McNear  Company  were  concerned.  He 
assumed,  in  making  said  settlement,  to  act 
in  his  own  name  as  to  all  of  said  claimants. 
The  agreement  of  settlement  is  in  full  as  fol- 
lows: 

"San  Frandsco,  October  6,  1916. 

"Mr.  Durbrow:  Without  prejudice  I  respect- 
fully submit  to  you  the  following  offer  of  ad- 
justment of  any  and  all  disputes  relative  to  the 
shipment  of  66  cars  of  barley  from  California 
during  Joly  and  August,  1915,  and  which  ar* 
claimed  to  have  been  involved  in  Galveston 
Flood,  August,  1915. 

"The  above-mentioned  shipment  shipped  in 
the  name  of 

20  cars  by  George  W.  McNear,  Inc.,  to  Chris- 
tiana, Copenhagen  and  New  York; 

1  car  by  B.  C.  Horst  &  Co.  to  New  York. 
35  cars  by  John  Westrope  Co.  to  HuU. 

56  cars. 
"The  offer  of  settlement  is  as  follows: 
"(1)  B.   C.   Horst  &  Co.   to  get  for  a   P. 
Co.  from  owners  of  the  barley,  clean  releases  of 
all  liability  on  all  56  carloads  involved  in  dM 
dispute. 

"(2)  S.  P.  Co.  to  deliver  Horst  free  along- 
side their  dock  to  Horst's  vessels,  all  nnsold 
barley  now  in  New  York  on  docks  and  in 
warehouses,  originally  shipped  by  Westropr. 
McNear  and  Horst,  as  principals  or  agenta, 
upon  surrender  to  S.  P.  Co.  biUa  lading  cover- 
ing said  shipment. 
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"(3)  S.  P.  Co.  to  pay  Horet  the  sross  pro- 
ceeds of  an  barley  sold  by  S.  P.  Co.,  ex.  above 
56  cars,  npon  receipt  of  releases  from  Horst. 

"(4)  Horst  to  pay  freight  to  New  York  on 
point  of  origin  weights,  on  entire  66  carloads, 
less  whatever  amounts  of  freight  have  already 
been  paid  to  S.  P.  Co.  upon  delivery  of  said 
shipments  by  S.  P.  Go. 

"(5)  S.  P.  Co.  to  waive  reconditioning  charg- 
es in  event  Horst  fully  performs  all  conditions. 

"(6)  S.  P.  Co.  to  repay  Horst  freight  pre- 
paid from  New  Tork  to  Christiana,  Copenha- 
gen and  New  York  transfer  charges  on  barley 
not  transferred,  plus  interest  thereon  from  date 
of  payment  nntil  repayment  of  6  per  cent  per 
annum. 

"(7)  a  P.  Co.  to  pay  Horst  $12,600.00  when- 
ever and  at  such  time  as  Horst  lias  fully  per- 
formed all  conditions. 

"(8)  S.  P.  Co.  shall  pay  Horst  nothing  for 
his  services  in  making  adjustments. 

"San  Frandsco,  October  9,  1916. 

"E.  O.  Horst, 
"O.  W.   Luce." 

Prior  to  tile  completion  of  the  foregoing 
nef^otiations,  the  plalotitrs  had  received  about 
one-third  of  the  total  amount  of  their  orig- 
inal shipment  as  the  same  had  been  dlsen- 
tangled  from  the  Intermingled  aggregate,  the 
same  having  been  shipped  to  them  by  the 
Southern  Pacific  Company  at  Hull.  The  re- 
mainder of  this  original  shipment  was,  short- 
ly after  the  making  of  the  foregoing  agree- 
ment of  settlement,  sold  by  the  defendant  to 
certain  European  buyers,  receiving  therefor 
the  sum  of  $29,335.24.  He  was  also,  by  the 
terms  of  the  settlement  above  set  forth,  en- 
titled to  receive  from  the  Southern  Pacific 
Company  the  sum  of  $12,500  whenever  he 
had  performed  on  his  part  the  terms  .of  the 
aforesaid  agreement,  which  required  him  to 
pet  for  the  Southern  Pacific  Compmjy  from 
tlie  owners  of  the  barley  clean  releases  of  all 
liability  on  all  56  carloads  Involved  in  the 
dispute.  These  releases  were  prepared  by 
the  attwney  for  the  Southern  Pacific  Com- 
pany and  were  executed  by  the  defendant  on 
November  13,  1916,  acting  on  behalf  of  the 
plaintiCfs  as  their  attorney  in  fact.  The  ert- 
dence  shows  these  releases  to  have  been  satis- 
factory to  the  Southern  Pacific  Company,  and 
no  otiier  or  further  releases  have  ever  by  it 
been  required.  Having  thus  come  into  pos- 
session of  a  large  sum  of  money  belonging  to 
his  principal  derived  from  his  sales  of  their 
remaining  barley  to  said  European  buyers, 
and  having  thus  become  entitled  to  receive 
from  tbe  Southern  Pacific  Company  the  sum 
of  $12,500,  less  the  sum  which  was  to  be  paid 
as  freight  charges  under  the  terms  of  said 
•gre«D^t,  and  having  informed  the  plain- 
tills  of  bis  said  acts,  the  latter  began  seeking 
to  make  a  settlement  with  him  as  their  agent, 
by  which  they  should  receive  such  balance 
as  might  be  due  them,  after  payment  of  the 
defendant's  commissions  for  his  services  and 
bis  claims  for  ezi)enses  incurred,  land  after 
making  such  deductions  from  the  gross  sum 


which  was  or  should  have  been  In  his  hands 
as  he  might  be  obligated  to  pay  in  the  way 
of  the  freight  charges  under  the  terms  of  his 
foregoing  agreement  with  the  Southern  Pa- 
cific Company.  After  repeated  efforts  to  ob- 
tain such  settlement,  the  plaintitTs  com- 
menced the  present  action,  with  the  result 
which  has  been  above  noted.  The  defendant 
appeals  from  the  judgment  which  determines 
the  net  amount  which  plaintiffs  were  entitled 
to  receive  as  a  deduction  from  the  foregoing 
fffcts. 

[1,2]  The  appellant's  first  contention  np- 
on this  appeal  is  that  the  trial  court  was 
in  error  in  deciding  adversely  npon  his  de- 
fense of  nonjoinder  of  the  Southern  Pacific 
Comi)any  as  a  necessary  party  defendant  In 
this  action.  We  discover  no  audi  error.  The 
action  was  one  strictly  between  the  plalntHfs 
as  principals  and  the  defendant  as  their 
agent  for  the  payment  to  them  of  money 
claimed  to  have  been  received  by  their  said 
agent  for  their  benefit  and  retained  by  liim. 
The  Southern  Pacific  Company  had  no  in- 
terest in  that  relationship  nor  in  the  plain- 
tiffs' said  claim.  It  may  be  conceded  that 
one  of  the  defenses  which  the  defendant 
might  urge  to  his  payment  to  the  plaintiffs 
of  the  sum  claimed  was  that  be  had  not  yet 
received  all  or  a  portion  of  said  money  from 
the  Southern  Pacific  Company;  but  this 
would  not  require  the  joinder  of  the  latter 
In  the  action  either  originally  or  latterly  as 
a  necessary  party  thereto,  since  It  was  in  no 
wise  concerned  in  the  dispute  between  the 
plaintiffs  and  their  agent  as  to  the  settle- 
ment of  their  accounts.  Necessary  parties 
to  an  action  in  the  capacity  of  defendants 
are  those  who  are  Interested  In  resisting  the 
demands  of  the  plaintiff  either  Immediately 
or  consequently  and  whose  rights  would  be 
prejudicially  affected  by  the  controversy. 
Pomeroy,  Code  Remedies,  pp.- 320,  321;  OodO 
Civ.  Proc.  {  389.  It  might  be  possible  that 
the  Southern  Pacific  Company  would  have 
been  a  proper  party  to  this  action  had  the 
defendant  suggested  by  his  pleadings  or  suc- 
ceeded in  showing,  as  one  of  his  defenses, 
that  the  reason  be  had  not  paid  over  to  his 
principals  some  portion  of  the  moneys  claim- 
ed from'  him  was  that  he  had  not  been  able 
to  collect  tbe  same  from  the  said  corporation 
under  the  agreement  which  he  bad  made 
with  It  on  the  pUintiffs'  behalf,  but,  if  he  had 
such  a  defense  and  If  the  presence  of  tbe 
said  corporaticm  as  a  party  to  the  action  was 
necessary  to  enable  him  to  make  It,  the 
court  upon  bis  motion,  or  even  of  Its  own 
motion,  might  have  ordered  the  said  cor- 
poration brought  Into  the  action.  But  this 
evidently  Is  not  the  fact,  since  the  evidence 
discloses  that  the  Southern  Pacific  Com- 
pany has  received  from  the  defendant,  act- 
ing as  the  plaintiffs'  agent,  fuU  releases  of 
their  claims  on  acwunt  of  their .  said  bar- 
ley, and  Is  satisfied   therewith   and  stands 
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and  bas  long  stood  ready  to  pay  over  to  the 
defendant  whatever  balance  of  the  $12,500 
referred  to  in  Its  agreement  with  him,  is 
due,  after  deducting  the  freight  charges 
mentioned  in  said  agreement. 

[3]  The  defendant  herein  cannot  be  per- 
mitted to  occupy  the  position  of  one  refusing 
or  failing  to  make,  the  collection  of  said  bal- 
ance to  whidi  he  has  long  been  entitled,  and 
yet  at  the  same  time  refusing  to  settle  with 
bis  principals  upon  the  sole  ground  that  such 
collection  has  not  been  made.  Under  sudi 
circumstances  his  dilatory  plea  that  the 
Southern  Pacific  Company  has  not  been 
Joined  as  a  defendant  in  tb«  action  does  not 
meet  with  faror,  and  is  wholly  without  the 
semblance  of  merit 

[4]  The  next  contention  of  the  appellant 
is  that  the  evidence  is  insufficient  to  su^Mrt 
the  finding  of  the  trial  court  that  the  plain- 
tiffs' share  of  the  net  total  of  134,545.64  re- 
ceived by  the  defendant  from  the  sale  of  the 
portion  of  said  barley  turned  over  to  blm  by 
tbe  carrier  and  sold  to  European  buyers  was 
84.9  per  cent  thereof,  or  the  sum  of  $29,- 
335.24.  This  contention  is  based  upon  sever- 
al elements,  all  of  which  are  elaborately  dis- 
cussed in  the  briefs  of  counsel  for  appellant. 
He  argues  that  there  was  insufficient  evi- 
dence to  support  tbe  court's  finding  that  1,- 
777,555  out  of  the  total  of  2,093,704  pounds 
of  barley  so  sold  to  European  buyers  belong- 
ed to  the  plaintiffs.  The  basis  of  this  find- 
ing was  the  so-called  Price-Waterhouse  4 
Co.'s  report  This  firm  of  experts  were  re- 
quested by  the  defendant  himself  to  make  a 
careful  examination  of  the  barley  on  the 
New  York  piers  for  the  purpose  of  determin- 
ing what  proportion  thereof  belonged  to  each 
of  tbe  original  shippers.  They  made  such 
examination  and  report  and  tbe  latter  was 
offered  in  evidence  by  the  plaintiffs  and  was 
admitted  without  objection  mi  tbe  defend- 
ant's part  It  is  conceded  that  tbe  report  em- 
braced matter  which  would  suffice  to  uphold 
tbe  finding  of  the  trial  court  in  this  regard. 
The  present  objection  of  the  defendant  tbat 
it  was  hearsay  was  waived  by  its  admission 
in  evidence  without  objection.  In  addition 
to  this  evidence  upon  this  point  there  was 
also  offered  and  admitted  certain  letters, 
telegrams,  and  reports  of  tbe  defendant, 
wherein  he  has  stated  tbat  an  even  larger 
proportion  of  this  barley  belonged  to  the 
plaintiffs  than  tbat  found  by  tbe  court 
These  dedarations  eke  out  tbe  report  of  tbe 
experts  and  supply,  we  think,  ample  evi- 
dence to  Justify  the  finding  as  to  the  amount 
of  said  barley  shipped  to  European  buyers 
which  belonged  to  these  plaintiffs.  The  ap- 
pellant further  argues  that  the  evidence  was 
insufficient  to  show  that  the  plaintiffs'  barley 
so  aolA  on  tbeir  account  was  of  equal  quality 
to  that  of  tbe  other  shippers  with  whicta  it 
had  been  intermingled,  so  as  to  entitle  tbe 
plalntlffa  to  tbe  same  percentage  of  share  in 


tbe  proceeds  of  these  European  sales  as  tbe 
bulk  of  their  barley  bore  to  that  of  their  fel- 
low shippers ;  but  upon  this  subject  also  tbe 
Price-Waterhouse  &  Co.  report  speaks  sufll- 
dently  to  show  tbat  the  plaintiffs'  barley  was 
fully  up  to  the  quality  which  would  entitle 
them  to  the  same  proportionate  share  in  the 
proceeds  of  such  sales  as  the  weight  of  their 
barley  bore  to  that  of  tbeir  fellow  shippers. 
We  conclude,  therefore,  that  the  contention 
of  the  appellant  that  the  plaintiffs  were  not 
entitled  to  recover  the  full  amount  of  $29,- 
335.24  as  tbeir  share  of  the  proceeds  of  the 
European  sales  of  tbeir  barley  is  without 
merit 

The  a]n>ellanf  s  next  and  main  contention 
Is,  first  that  the  evidence  does  not  sustain 
tbe  finding  of  the  trial  court  to  the  effect 
tbat  the  plaintiffs  were  entitled  to  receive 
$7425  of  the  $12,600  to  be  paid  tbe  defend- 
ant by  tbe  Southern  Pacific  Company  pursu- 
ant to  their  aforesaid  agreement  The  de- 
fendant himself,  however,  testified  that  the 
value  of  the  plaintiffs'  barley  amounted  to 
57  per  cent  of  the  value  of  the  entire  barley 
shipment  damaged  in  tbe  Galveston  Flood. 
This  percentage  would  give  tbe  plaintiffs  pre- 
cisely tbe  sum  of  $7,125  out  of  said  $12;600 
which  tbe  trial  court  awarded  them  and 
would  also  furnish  sufficient  proof  to  Justify 
tbe  court's  finding  to  tbat  effect  Besides 
there  was  abundant  evidence  tbat  tbe  loss 
to  tbe  plaintiffs  by  reason  of  tbe  damage 
caused  by  said  flood  was  much  greater  In 
proportion  tlian  tbat  suffered  by  the  otber 
shippers.  While  the  exact  proportion  of 
snch  damage  was  difficult  of  ascertainment 
and  wbUe  tbe  evidence  in  the  case  reflects 
the  extent  of  this  difficulty  due  to  the  con- 
fuskm  caused  through  the  intermingling  of 
tbe  consignments  of  tbe  several  shlppos, 
still  we  think  tbe  evidence  taken  as  a  wbid* 
shows  that  the  trial  court  rather  underes- 
timated than  oilarged  tbe  prop(«tlon  of  said 
$12,500  which  the  plaintiffs  were  entitled  t» 
receive.  The  second  contention  of  tbe  amiel- 
lant  under  this  head  Is  his  claim  that  the 
plaintiffs  were  entitled  to  recover  no  part  ot 
fbis  sum  of  $12,600  from  him,  for  tbe  reason 
that  be  bad  not  received  tbe  same  from  the 
Southern  Pacific  Company  and  hence  be 
could  not  be  required  to  account  tor  or  pay 
over  any  portion  of  said  sum  to  the  plaintiffs. 
It  appears  to  be  a  fact  and  tbe  court  so 
found,  that  the  defendant  has  not  yet  reoeiv- 
ed  said  sum  of  $12,500  from  tbe  Southern 
Pacific  Company.  But  this  fact  standing 
alone  would  not  be  sufficient  to  bar  tbe 
plaintiffs'  right  to  recover  from  the  defend- 
ant its  due  share  of  said  sum,  unless  It 
should  also  appear  tbat  the  failure  of  th* 
defendant  to  collect  and  receive  this  monear 
was  due  to  no  fault  or  hindrance  of  his  own. 
Upon  this  subject  tbe  evidence  shows  quite 
convindngly  that  tbe  terms  of  settlement 
with  the  Southern  Padflc  Oompanjr  were  flx- 
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(d  by  tbe  abOTe-auoted  agreement  between 
itself  and  the  defendant  aa  of  the  date  of 
October  6,  1916;  that  within  a  few  weeks 
after  that  date  the  defendant  consummated 
tbe  sale  of  tbe  remainder  of  the  plaintiff^ 
barley  then  on  tbe  New  Xork  piers  to  Enro- 
pean  buyers,  recelrlng  therefrom  the  sura  of 
J29^335.24,  money  belonging  to  the  plaintiffs ; 
that. from  that  time  forth  the  defendant  had 
In  bis  possession  ample  fimds  with  which  to 
pay  the  railroad  company  whatever  freight 
or  other  charge  on  account  of  these  barley 
■Iilpments  were  coming  to  it  by  vlrtne  of  said 
agreement;  that  not  long  thereafter  the  de- 
fendant, assuming  to  act  for  the  plaintiffs, 
gave  to  the  Southern  Pacific  Company  the 
foU  releases  which  were  required  from  all 
the  shippers  of  said  barley  to  be  given  to  It 
by  them,  and  that  these  releases  so  executed 
bad  at  all  times  been  satisfactory  to  tbe 
Southern  Pacific  Company.  Nothing  there- 
after remained  for  the  defendant  to  do  but 
to  get  from  tbe  Southern  Pacific  Company 
the  said  sum  of  $12,500,  or  whatever  balance 
would  be  coming  to  him  upon  the  adjustment 
of  tbe  predetermined  and  undisputed  ac- 
count The  defendant  did  not,  however,  do 
this  but  began  delaying  bis  settlement  wltn 
his  principals  upon  various  pretexts  and  by 
the  making  of  claims  for  compensation  in  the 
form  of  commissions  and  otherwise,  wbldi 
tbe  trial  court  found  to  be  exorbitant  and  re- 
fused to  sustain. 

During  the  protracted  Interviews  and  «w- 
respondence  carried  on  between  the  defend- 
•Bt  and  the  principals  or  their  representa- 
tives prior  to  tbe  institution  of  this  action 
tbe  defendant  never  suggested  that  the  fact 
diat  be  had  not  as  yet  received  the  amount 
coming  from  the  Southern  Pacific  Comiwny 
■tood  In  the  way  of  a  settlement  with  his 
principals,  but  on  the  contrary  made  repeat- 
ed offers  of  immediate  settlement  upon  other 
terms  as  to  commissions  and  compensation 
which  were  not  acceptable  to  tbem.  In  his 
pleadings  In  this  action  he  made  no  dalm  or 
plea  that  the  action  had  been  prematurely 
brought,  but  based  his  defenses  wholly  upon 
other  grounds.  The  present  claim  that  tlie 
defendant  ought  not  to  t>e  required  to  pay 
over  to  tbe  plaintiffs,  his  principals,  the  largu 
sums  he  had  received  from  the  sale  of  their 
barley  to  Ehiroi)ean  buyers  for  the  reason  that 
be  liad  not  seen  fit  to  collect  the  compajn- 
tlTely  small  sum  to  which  he  was  entitled 
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to  get  without  obstacla  from  the  Southern 
Pacidc  Company  was  an  evident  afterthought 
of  which  the  plaintiffs  had  no  notice  or 
knowledge  until  after  this  action  was  insti- 
tuted. Under  these  circumstances  we  think 
the  trial  court  would  have  been  entirely 
Justified  in  directing  the  defendant  to  pay 
over  to  the  plaintiffs  the  whole  amount  to 
which  they  were  shown  to  t>e  entitled,  even 
though  a  certain  small  portion  thereof  had 
not  been  received  by  the  defendant  solely  by 
reason  of  his  own  vmexcused  delay  in  col- 
lecting it  The  trial  court  did  not,  however, 
go  so  far,  but  in  its  findings  and  judgment  so 
adjusted  the  accounts  between  the  parties 
as  to  charge  the  credits  wUch  the  defendant 
was  found  entitled  to  receive  for  commis- 
sions, compensation,  and  traveling  expenses, 
together  with  such  amounts  as  he  was  re- 
quired to  pay  the  Southern  Padflc  Company 
for  freight  cbaiges  under  the  aforesaid 
agreement  agaiust  tbe  particular  sum  wbicb 
the  plaintiffs  would  otherwise  have  been 
entitled  to  receive  from  said  corporation  un- 
der said  agreement,  and  by  so  doing  did  not 
require  the  defendant  to  actually  pay  over 
to  tbe  plaintiffs  any  money  whidi  he  did  not 
for  any  cause  receive.  All  that  the  defend- 
ant has  to  do  under  the  form  of  this  Judg- 
ment is  to  make  those  settlements  with  the 
Southern  Pacific  Company  which  he  was  re- 
quired by  his  agreement  to  do  and  in  the  way 
of  which  there  is  no  obstacle  and  wliich  be 
should  apparently  have  long  since  done,  pay- 
ing over  to  the  plaintiffs  the  net  sum  derived 
by  him  from  tl>e  sales  of  the  plaintiffs'  bar- 
ley to  the  E3urcq>ean  buyers  and  wbidi  he  has 
long  and  without  sufiScient  reason  withheld. 

As  to  the  other  contenti<His  of  the  defend- 
ant with  reference  to  the  reasonablraess  of 
Ills  compensation,  these  matters  were  8ul>- 
mitted  to  the  discretion  of  the  trial  court  in 
view  of  all  the  circumstances  of  the  case, 
and  we  are  unable  to  discover  that  this  dis- 
cretion lias  been  in  any  manner  abused.  Its 
findings  as  to  these  matters  will  not,  there- 
fore, be  disturbed  upon  appeaL 

Judgment  affirmed. 

We  concur:  SHAW,  O.  J.;  SLOANB,  J.; 
WILBUR,  J.;    LENNON,  X;    LA3»VL0R,  J. 

SHUR'PLErF,  J.,  deeming  himself  dis- 
qualified, does  not  participate  in  the  fore- 
going. 
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CONNOR  V.  ATCHISON,  T.  &  8.  F.  RY.  CO. 

et  al.     (L.  A.  6936.) 

(Snprem«  Court  of  California.    May  26, 1922.) 

1.  Courts  «=997(5)— Applioablllty  of  res  Ipsa 
loquitur  doetrino  to  case  under  federal  Em- 
ployers' LiaMllty  Law  to  be  determined  by 
national  Supreme  Court  dedslons. 

Whether  the  doctrine  of  res  ipsa  loquitar 
applies  to  a  case  under  the  federal  Employers' 
LiabiUty  Law  (U.  S.  Oomp.  St  |S  8657-8666) 
is  to  be  determined  by  the  decisions  of  the 
national  Supreme  Court 

2.  Master  and  servant  «=3265(6)— Unexplained 
falling  of  rallroail  bridgo  establishes  negll* 
gence,  prima  facie. 

Under  the  doctrine  of  res  ipsa  loquitur,  the 
unexplained  falling  of  a  railroad  bridge,  caus- 
ing injury  to  a  trainman,  establishes  a  prima 
facie  case  of  negligence. 

3.  Negligence  «=>l2i  (2)— Doctrine  of  res  ipsa 
loquitur  inappiicabie,  wliere  complaint  ex- 
plains cause  of  accident. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply,  where  the  complaint  and  plaintiff's  evi- 
dence explains  the  cause  of  the  falling  of  a 
railroad  bridge  while  plaintiff's  train  was  going 
over  it,  by  alleging  and  showing  that  its  sup- 
port was  washed  away  by  a  cloud-burst  short- 
ij  before,  and  predicates  negligence  on  failure 
to  inspect  the  tracks  after  the  doud-burst 

4.  Negligence  ®=3l38(2)— Instruction  tliat  res 
ipsa  loquitur  does  not  apply  proper,  tliough 
nothing  indicatss  reliance  on  doctrine. 

Though  there  is  nothing  in  the  case,  either 
pleading  or  evidence,  to  indicate  that  plaintiff 
relies  on  the  doctrine  of  res  ipsa  loquitur,  it  is 
proper  to  instruct  that  the  doctrine  does  not 
apply,  that  being  the  fact 

In  Bank. 

Appeal  from  Superior  Coort,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

Action  by  James  Connor  against  the  Atch- 
ison, Topetca  &  Santa  F6  Railway  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.     Reversed. 

B.  W.  Camp,  M.  W.  Reed,  and  Rot>ert 
Brennan,  all  of  Los  Angeles,  for  appellants. 

Allison  &  Dickson,  of  San  Bernardino 
(David  W.  Richards,  of  San  Bernardino,  of 
counsel),  for  respondent. 

• 

WILBUR,  J.  The  plaintiff  recovered  a 
Judgment  for  $7,000,  for  injuries  received  by 
him  while  acting  as  a  fireman  upon  a  train 
operated  from  Searchlight  to  GoSs,  upon  the 
railroad  of  the  Atchiscm,  Topeka  &  Santa  V6 
Railway.  The  Injuries  were  caused  by  the 
giving  away  of  an  abutment  of  a  bridge, 
upon  which  the  engine  occupied  by  the  plain- 
tiff was  crossing.  The  line  was  a  brandi 
line,  52  miles  in  length,  and  the  train  op- 
erated by  the  plaintiff  and  his  coemployees 
left  Goffs  for   Searchlight  in  the  morning. 


crossing  the  bridge  In  Qnestion  abont  3  miles 
after  leaving  BamwelL  The  injuries  occur- 
red when  they  were  returning  over  the  same 
bridge  in  the  evening.  During  the  after- 
no<m,  a  cloud-burst  occurred  in  the  moun- 
tains, causing  a  washout  under  the  eastern 
abutment  of  the  bridge,  about  4  feet  wide 
and  sufficiently  deep  to  undermine  the  abut- 
ment. The  tracks  remained  in  perfect  align- 
ment, and  there  was  nothing  to  indicate  to 
the  aniroachlng  engineer  and  fireman  that 
there  had  been  any  washout  rendering  the 
bridge  unsafe,  although  there  was  some 
evidence  that  there  had  been  rainfall  in 
the  vicinity.  The  train  was  proceeding  abont 
10  miles  an  hour.  The  negligence  relied 
upon  by  the  plaintiff  is  the  failure)  of  the 
defendants  to  cause  the  track  to  be  inspected 
after  the  doud-burst  and  before  the  train 
passed  over  the  bridge. 
Plaintiff  alleges  in  his  complaint; 

That  "the  approach  and  support  of  said 
bridge,  on  the  opposite  end  from  the  direction 
in  which  said  locomotive  was  proceeding,  had 
previously  been  washed  away  by  water,  leav- 
ing said  bridge  in  a  defective  and  unsafe  con- 
dition and  unfit  for  the  purpose  for  which  it 
was  constructed.  That  the  condition  of  the 
said  approach  and  support  to  said  bridge  and 
the  condition  of  said  bridge  was  not  known  to 
the  plaintiff,  but  said  condition  was,  or  could 
hsve  been,  known  to  the  defendants  by  the  ex- 
erdse  of  proper  and  necessary  care  on  the 
part  of  the  defendants,  their  agents,  and  serv- 
ants. That  the  defendants,  by  and  through 
their  agents  and  servants,  carelessly  and  neg- 
ligently permitted  and  allowed  said  bridge  to 
be  and  remain  in  the  defective  and  unsafe  con- 
dition as  aforesaid,  and  did  not  exercise  that 
degree  of  care  and  precaution  and  diligence 
to  provide  safe  appliances  and  roadbed  which 
the  law  requires." 

The  defendant  John  Barton  Payne  admits 
the  injury  to  the  bridge  by  the  washout,  bat 
denies  that  he  had  knowledge  of  the  injury  to 
the  bridge  or  that  he  could  have  ascertained 
such  Injury  by  the  exercise  of  proper  or  nec- 
essary care,  and  denies  that  he  negligently 
permitted  the  bridge  to  remain  in  an  unsafe 
condition.  The  plaintiff  offered  evidence 
tending  to  show  that  certain  employees  ot 
the  defendant  railroad  director  bad  be&x 
Informed  of  the  cloud-burst  but,  notwlUi- 
standing  such  information,  had  failed  to  in- 
spect the  tracks. 

The  defendants  appeal  from  the  Judgment 
and  claim  that,  in  any  event,  the  judgment 
Is  erroneous  as  to  the  railway  company,  be- 
cause of  the  fact  that,  at  the  time  of  the 
accident,  the  railroad  was  being  operated 
by  the  Director  General,  John  Barton  Payne, 
the  defendant  It  Is  conceded  by  the  re- 
spondent that  the  Judgment  against  the  rail- 
road company  should  be  reversed  for  that 
reason.  It  is  further  claimed  that  the  court 
erred  in  refusing  to  give  certain  instructioaa 
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proposed  by  the  defendant  and  that  the  ver- 
dict is  excessive. 

The  plaintiff  offered  no  instructions,  and 
the  court  gave  none  of  its  own  motion  and 
submitted  the  case  upon  some  of  the  in- 
structions requested  by  the  defendants  and 
refused  others  requested  by  the  defendants. 
No  instruction  was  given  to  the  Jury  defin- 
ing negligence  or  Informing  them  that,  for 
the  plaintiff  to  recover,  It  must  be  shown 
that  the  injuries  received  by  him  were  the 
proximate  result  of  the  negligence  of  the 
defendants  nor  was  any  instruction  given 
upon  the  measure  of  damages.  The  defend- 
ant offered  an  instruction  in  three  para- 
graphs, the  first  defining  negligence,  the 
second  instructing  the  jury  tha't,  In  order  for 
the  plaintiff  to  recover,  the  negligence  must 
be  the  proximate  cause  of  his  Injuries,  and 
the  third  Instruction  upon  the  subject  of 
res  Ipsa  loquitur.  Respondent  concedes  that 
the  first  and  second  paragraphs  are  correct 
statements  of  the  law,  and  it  must  also  be 
conceded  that  such  Instruction  should  have 
been  given  In  the  case,  but  it  is  contended 
that  the  instruction  must  be  considered  as 
a  whole  and  that  that  portion  of  the  instruc- 
tion upon  the  subject  of  res  Ipsa  loquitur 
was  erroneous  and  therefore  Justified  the  re- 
fusal of  the  entire  instruction.  That  por- 
tion of  the  instruction  reads  as  follows: 

*1n  this  belialf,  yon  ar6  Instructed  that  the 
jnere  occurrence  of  the  accident  in  this  case 
or  of  the  damage  complained  of,  if  you  find 
that  the  accident  and  damage  did  occur,  is  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendants or  of  any  of  their  servants,  agents,  or 
employees,  and  that  the  burden  is  on  the  plain- 
tiff to  show,  by  a  preponderance  of  the  evi- 
dence, that  the  defendants  were  guilty  of  neg- 
ligence which  proximately  caused  the  damage. 
The  plaintiff  has  the  burden  of  proving,  by  a 
preponderance  of  the  evidence,  that  the  defend- 
ants were  guilty  of  negligence." 

[1]  The  question  of  whether  or  not  the 
doctrine  of  res  ipsa  loquitur  applies  is  to  be 
determined  by  the  decisions  of  the  United 
States  Supreme  Court  under  the  federal  Em- 
ployers' Liability  Law  (U.  S.  Comp.  St  |{ 
8657-8665),  under  which  this  action  was 
brought  It  is  a  matter  of  doubt  whether 
this  doctrine  is  applicable  under  the  federal 
Employers'  Liability  Law.  Roberts'  Inju- 
ries Interstate  Employees,  i  22,  p.  48; 
Richey's  Federal  Employers'  Liability  (2d 
Ed.)  S  163,  p.  330;  Patton  v.  Texas  &  Pacific 
Railway  Co.,  179  U.  S.  658,  21  Sup.  Ct  275, 
45  L.  Ed.  361;  Sweeney  v.  Ervlng,  228  U. 
S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann. 
CJas.  1914D,  905;  Southern  Ry.  Co.  v.  Ben- 
nett, 233  V.  S.  80,  34  Sup.  Ct  566,  58  L.  Ed. 
860;  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien, 
132  Fed.  5»3,  67  C.  0.  A.  421;  Cincinnati, 
etc.,  Ry.  Co.  v.  South  Fork  Coal  Co„  139 
Fed.  528,  71  G.  C.  A.  316 ;  Southern  Ry.  Co. 
».  I>err,  240  Fed.  73,  153  C.  C.  A.  100. 

[2]  For  the  puriiKMse  of  this  decision,  how- 


ever, we  will  assume  that  the  doctrine  of 
res  ipsa  loquitur  does  apply  to  actions 
brought  by  the  employees  against  interstate 
commerce  carriers,  under  the  federal  Em- 
ployers' Liability  Law.  Under  this  doctrine 
the  unexplained  falling  of  the  bridge  in 
question  would  establish  negligence  prima 
facie. 

[3J  In  this  case  there  was  a  complete  ex- 
planation of  the  cause  of  the  accident  The 
plaintiff  himself  in  hhs  pleading  explains 
the  cause  of  the  accident,  namely,  the  wash- 
ing out  of  the  support  of  the  bridge.  The 
evidence  shows  that  this  was  the  result  of 
a  sudden  cloud-burst  and  that  the  injury  to 
the  bridge  had  occurred  but  a  short  time 
before  the  accident  The  complaint  Is  pred- 
icated upon  the  theory  that  the  defendants 
were  negligent  in  failing  to  inspect  the  tracks 
after  the  cloud-burst  The  general  rule 
is  that  where  the  plaintiff  In  his  complaint 
gives  the  explanation  of  the  cause  of  the 
accident,  that  is  to  say,  where  the  plain- 
tiff, instead  of  relying  upon  a  general  allega- 
tion of  negligence,  sets  out  specifically  the 
negligent  acts  or  omissions  complaineid  of, 
the  doctrine  of  res  ipsa  loquitur  does  not  ap- 
ply. White  V.  Chicago  G.  W.  R.  Co.,  246  Fed. 
427,  158  C.  C.  A.  491;  Midland  Valley  R. 
Co.  V.  Conner,  217  Fed.  956,  133  C.  C.  A.  628; 
Lyon  V.  Chicago,  etc.,  Ry.  Co.,  50  Mont  532, 
148  Pac.  386;  West  v.  Bollady  (Mo.  App.) 
196  S.  W.  403;  Texas  Co.  v.  Charles  Clarke 
&  Co.  (Tex.  Civ.  App.)  182  S.  W.  351.  The  res 
Ipsa  loquitur  doctrine  is  based  in  part  upon 
the  theory  that  the  defendant  in  charge  of 
the  instrumentality  which  causes  the  injury 
either  knows  the  cause  of  the  accident  or  has 
the  best  opportunity  of  ascertaining  it  and 
that  the  plaintiff  has  no  such  knowledge 
and,  therefore,  is  compelled  to  allege  negli- 
gence in  general  terms  and  to  rely  upon  the 
proof  of  the  happening  of  the  accident  In 
order  to  establish  negligence.  See  cases 
last  cited. 

In  this  case,  if  the  plaintiff  had  alleged 
negligence  in  general  terms  and  had  merely 
proved  the  happening  of  the  accident  a 
prima  facie  case  would  have  been  established 
under  the  doctrine  of  res  Ipsa  loquitur.  But 
where  the  plaintiff  went  further  and  showed 
that  the  accident  was  caused  by  a  cloud- 
burst, the  question  of  whether  or  not  the 
defendant  was  negligent  In  falling  to  Inspect 
the  track  was  to  be  determined  by  the  Jury 
without  reference  to  the  prima  facie  case 
resulting  from  the  mere  happening  of  the 
accident.  Parsons  v.  Becla  Iron  Works, 
186  Mass.  221,  223,  224,  71  N.  E.  572;  Lyon 
V.  Chicago,  etc.,  Ry.  Co.,  supra;  Hull  v. 
Berkshire  Street  Railway,  217  Mass.  361, 
104  N.  E.  747,  5  A.  L.  R.  1330;  Cleary  v. 
Cavanaugh,  219  Mass.  281,  106  N.  E.  998; 
Anderson  v.  Northern  Pac.  R.  Ca,  88  Wash. 
139,  152  Pac.  1001,  L.  R.  A.  1917r,  1020; 
West  V.  Hollady,  supra;    Velotta  y,  Yampa 
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VaUey  Goal  Oa,  6S  Colo.  488.  167  Pac.  971, 
975,  U  R.  A.  1918B,  917;  Texas  Co.  v. 
Cbarlcs  Clarke  &  Co.,  supra;  Shea  ▼.  Thomas 
Jiaevator  Co.,  167  111.  App.  366,  367;  Dentz 
T.  Pennsylvania  Railroad  Co.,  76  N.  J.  Law, 
893,  70  Aa  164;  lUinoia  Steel  Co.  t,  Zolnow- 
ski.  118  III.  App.  209,  216;  Rocap  t.  Bell 
Telephone  Co.,  230  Pa.  597,  602,  603,  70  Aa 
769,  36  L.  R.  A.  (N.  S.)  270;  Enloe  t.  South- 
em  Ry.  Co.,  179  N.  C.  83,  101  S.  E.  557; 
Randolph  v.  Hunt,  41  CaL  App.  739,  748, 
183  Pac.  358,  29  Cyc  692;  Olnochio  v.  City 
and  County  of  San  Frandsco  (CaL  App.) 
206  Pac.  763,  rehearing  denied.  However, 
where  the  explanation  leaves  It  doubtful  as 
to  whether  or  not  the  ultimate  cause  of  the 
Injury  is  the  negligence  of  the  party  charged, 
it  Is  proper  to  Instruct  the  Jury  as  to  the 
res  ipsa  loquitur  doctrine.  Zerbe  v.  United 
Railroads  of  San  Frandsco  (Cal.  App.)  205 
Pac.  887,  rehearing  denied. 

[4]  Under  the  pleadings  and  the  evidence 
In  support  thereof  the  res  Ipsa  loquitur 
doctrine  did  not  apply.  While  there  is  noth- 
ing In  the  case  Indicating  that  the  plaintiff 
relied  upon  the  doctrine,  either  in  the  plead- 
ing or  proof,  it  was  neverthelesi^  proper  to 
instruct  the  Jury  that  the  doctrine  did  not 
opply.  and  therefore  the  entire  instruction 
under  consideration  defining  negligence 
•bould  have  been  given. 

We  think  It  clear,  under  these  circum- 
stances, that  the  instructions  propounded  by 
the  defendants  correctly  stated  the  law, 
namely,  that  the  mere  happening  of  the 
accident  under  the  circumstances  of  the  case 
did  not  establish  negligence  upon  the  part 
of  the  defendants.  The  case  of  O'Connor  v. 
Mennie,  169  Cal.  217,  146  Pac.  674,  reUed 
upon  by  the  respondent  as  establishing  the 
doctrine  of  res  ipsa  loquitur  in  cases  of  In- 
Jury  received  by  an  employee,  Is  not  appli- 
cable for  the  reason  that,  In  tliat  case,  the 
court  was  dealing  with  an  imezplalned  ac- 
cident, while  in  the  case  at  bar  the  cause  of 
the  accident  is  fully  exidained  and  undis- 
puted. It  did  not  result  from  defective  or 
unsafe  appliances,  but  from  an  injury  to 
the  railroad  from  storm  water,  and  the  ques- 
tion Involved  was  as  to  whether  or  not  the 
defendants  were  negligent  in  falling  to  as* 
certain  the  fact  of  the  injury  in  time  to 
prevent  the  accident  Under  the  Employers' 
Liability  Act,  the  basis  of  the  plaintiff's  re- 
covery is  negligence.  36  V.  S.  Stats,  at  Large, 
66,  a  149 ;  Seaboard  Air  Line  Ry.  v.  Horton, 
233  U.  a.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062, 
L.  R.  A.  19160,  1,  Ann.  Cas.  1915B,  475.  The 
question  of  negligence  under  the  circum- 
stances was  one  for  the  determination  of  the 

Jnrj. 

In  view  of  the  fact  that  our  ccmcluslon 
necessitates  a  reversal  of  the  case,  It  Is  un- 
necessary to  pass  upon  the  other  questions 
raised  by  the  respondent  as.  In  the  event  of  a 


new  trial,  tbe  Jmy,  ao  donbt,  win.  te  prop* 

erly  instructed. 
Judgment  reversed. 

We  concur:  SHAW,  O.  X;  SHURTLEFF, 
J.;  LENNON,  J.;  SLOANB,  J.;  LAWLOB. 
J.;   RICHARDS,  Justice  pro  tern. 


(US  Cal.  744) 
PEOPLE  V.  SANDERS.    (Cr.  Mil.) 

(Snpreme  Conrt  of  California.    May  20,  1922.) 

1.  Threat*  «=>$— IndiotaeBt  ohamlag  extortio* 
by  threat  to  accuse  named  panoa  of  selling 
Intoxicating  llqaors  In  violation  of  the  Unltad 
States  statutes  held  tufllolent. 

Indictment  alleging  that  defendants  threat- 
ened to  accuse  named  person  of  "engaghig  in 
the  sale  of  intoxicating  liquors,  in  violation  of 
the  United  States  statutes,"  htM  snffident,  in 
the  absence  of  a  demurrer,  to  charge  extortion 
under  Pea.  (3ode,  8|  618,  619,  snbd.  2,  de- 
fining extortion,  where  on  the  specified  date  it 
was  unlawful  to  sell  Uquors  for  beverage  par- 
poses  under  the  War  Prohibition  Act  (D.  S. 
Comp.  St  Ann.  Supp.  1919,  H  S115ii/ixf- 
31151  i/ixh),  and  to  order,  purchase,  or  cause 
intoxicating  liquors  to  be  transported  in  inter- 
state commerce,  to  any  state  or  territMT  in 
which  the  manufacture  or  sale  of  liqnor  wan 
prohibited  under  the  Reed  Amendment  to  the 
Post  Office  Appropriation  Act  of  March  3, 
1917  (U.  S.  Ckjmp.  St.  1018,  U.  a  Comp.  St 
Ann.  Supp.  1919,  {  87S9a),  though  the  indict- 
ment did  not  describe  the  crime  of  which  de- 
fendants threatened  to  accuse  named  person 
as  the  sale  of  liqnor  for  beverage  purjioses. 

2.  Threats  9=»5— Indlotment  held  te  ehamo 
threat  to  do  an  nnlawful  Injury  te  the  pereoa 
of  prosecntlng  witness;  "extortton." 

Indictment  charging  that  defendants  threat- 
ened to  "incarcerate"  named  person  in  county 
jail  nnless  he  paid  defendants  a  certain  sum  of 
money  k«I<i  sufficient,  in  the  absence  of  a  de- 
murrer, to  charge  a  threat  to  "do  an  unlawful 
injury  to  the  person"  of  such  person  under 
Pen.  Code,  Sl  518,  519,  subd.  1,  defining  ex- 
tortion as  the  crime  of  obtaining  money  by 
means  of  such  threats,  notwithstanding  failure 
to  allege  that  the  threat  to  incarcerate  such 
person  in  tbe  county  jail  was  a  threat  to  "do 
him  an  nnlawful  injury,"  it  appearing  from 
tbe  indictment  as  a  whole,  charging  that  de- 
fendants "did  unlawfully,  corruptly,  knowing- 
ly, and  feloniously  extort  and  obtain"  a  cer- 
tain sum  of  money  from  the  named  person,  that 
the  threat  was  to  unlawfully  injure  such  per- 
son, in  view  of  section  050,  subd.  2. 

[Ed  Note.— For  other  definitions,  see 
Words  and  Phrases,  First  and  Second  Series, 
Extort— Extortion.] 

3.  Threats  «=>7— Evldanoe  heM  to  sustain  oen< 
viotloo  for  extortion  by  threat  to  aoense 
prosecuting  witness  of  violation  of  prohibi- 
tion laws. 

In  prosecution  for  extortion  by  threaten- 
ing  to    accuse   prosecuting   witness   with    the 
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crime  of  engagliig  in  the  sale  of  intozicatiiif 
Uquora  in  riolatioii  of  the  United  States  atat- 
utea,  under  Pen.  Code,  |S  518,  S19,  aubd.  2, 
evidence  held  to  sustain  conviction. 

4.  Tbrsau  «s»l(l)— Tlireat  to  Incwoerato  d»> 
lendaiit  in  county  Jail  after  URiawful  arrest 
held  a  tlireat  to  de  an  "unlawful  Injury  to  tiie 
person";  "extortlen." 
In  proaecution  for  extortion  under  Pen. 
Code,  {{  518,  519,  snbd.  1,  defining  extortion 
as  tlie  crime  of  obtaining  property  by  means 
of  fear  induced  by  tlireat  to  do  an  unla  irf nl  in- 
jury to  the  person  of  the  prosecuting  wit- 
ness, where  defendants,  one  of  whom  was  a 
police  officer,  pursuant  to  a  conspiracy,  pre- 
tended to  arrest  the  prosecuting  witness  with- 
out a  warrant,  and  without  any  pretense  of 
any  legal  right  to  make  such  arrest,  in  viola- 
tion of  sections  182  and  836  et  seq.,  and  threat- 
ened to  incarcerate  him  in  the  county  jail  un- 
less he  paid  them  a  certain  sum  of  money,  such 
threat  constituted  one  to  do  prosecuting  wit- 
ness an  "unlawful  injury  to  his  person"  with- 
in veetion  519,  snbd.  1. 

[Ed.  Note;— 'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unlaw- 
ful Injury.] 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  R.  WilUs,  Judge. 

E.  N.  Sanders  was  convicted  of  extortion, 
and  he  appeals.    Affirmed. 

Loulfl  G.  Guernsey,  W.  I.  Gilbert,  Paul  W. 
Schenck,  and  JUcbard  Klttrelle,  all  of  Los 
Angeles,  for  appelant 

n.  S.  Webb,  Atty.  Gen.,  for  the  People. 

BICHABDS,  Justice  pro  tem.  The  appe- 
lant herein  was  tried  and  convicted  up<»i 
the  charge  of  extortion.  In  hia  appeal  from 
the  judgment  entered  upon  such  conviction 
he  makes  two  main  contentions  as  grounds 
for  the  reversal  of  such  judgment  These 
•re:  First,  insufficiency  of  the  Indictment; 
second.  Insufficiency  of  the  evidence  to  sus- 
tain the  verdict  and  judgment  of  conviction. 

The  defendant,  with  three  other  persons, 
whose  names  were  Claude  Morton,  William 
W.  Swan,  and  Lee  Yarain,  were  accused  by 
the  grand  jury  of  the  county  of  Los  Angeles, 
by  Indictment,  of  the  crime  of  extortion.  The 
charging  part  of  said  Indictment,  which  the 
appellant  claims  to  be  insufficient  to  charge 
said  crime,  reads  as  follows: 

"The  said  Claude  Morton,  B.  N.  Sanders,  WQ- 
Uam  W.  Swan,  and  Lee  Varain,  on  or  about 
the  10th  day  of  August,  1919,  at  and  in  the 
county  of  Los  Angeles,  state  of  California, 
did  willfully,  unlawfully,  corruptly,  knowingly, 
and  feloniously  extort  and  obtain  from  Thomas 
M.  Qninlin,  with  the  consent  of  said  Thomas 
M.  Qninlin,  $500  in  lawful  money  of  the  United 
States,  which  said  1600  wSs  then  and  there  the 
pertKMial  property  of  the  said  Thomas  M.  Quin- 
liB.  •     • 

"The  said  $500  was  obUined  from  the  said 


Thomas  Bl  Qninlin,  and  the  consent  of  the 
said  Thomas  BL  Qninlin  was  induced  by  a 
wrongful  use  of  force  and  fear,  in  that  the  said 
Claude  Morton,  B.  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain  did  then  and  there  un- 
lawfully, and  without  any  legal  justification, 
arrest  and  detain  the  said  Thomas  M.  Qninlin, 
and  did  then  and  there  threaten  to  accuse  him, 
the  said  Thomas  M.  Quinlin,  of  a  crime,  to 
wit,  the  crime  of  engaging  in  the  sale  of  in- 
toxicating  liquors  in  .  violation  of  the  United 
States  statutes,  and  did  then  and  there  threaten 
to  incarcerate  the  said  Thomas  M.  Quinlin  in 
the  county  jail  of  the  county  of  Los  Angeles 
nnless  he,  the  said  Thomas  M.  Quinlin,  did  then 
and  there  pay  to  them,  the  said  Claude  Morton, 
B.  N.  Sanders,  WiUiam  W.  Swan,  and  Lee 
Yarabi,  the  said  |600. 

"The  said  Thomas  M.  Quinlin  did  then  and 
there  believe  that  the  said  Claude  Morton,  B. 
N.  Saunders,  William  W.  Swan,  and  Lee  Varain 
would  enforce  and  carry  out  said  threats,  and 
then  and  there  feared  that  the  said  defendants, 
Claude  Morton,  B._  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain,  would  and  could  do  so, 
and  solely  by  reason  of  said  force,  unlawful 
injury,  threats,  belief,  and  fear,  did  then  and 
there  consent  as  aforesaid,  to  the  payment  as 
aforesaid  of  said  $500,  to  the  said  defendants, 
Claude  Morton,  B.  N.  Sanders,  William  W. 
Swan,  and  Lee  Varain,  and  did  then  and  there^ 
on  account  of  the  said  force,  unlawful  injury, 
threats,  belief,  and  fear,  pay  and  deliver  to 
the  said  defendants,  Claude  Morton,  B.  N.  San* 
ders,  William  W.  Swan,  and  Lee  Varain,  said 
$500,  as  aforesaid.'' 

It  la  the  appellant's  contention  that  the 
foregoing  language  in  said  indictment  falls 
to  sufficiently  charge  him  with  the  crime 
of  extortion  as  defined  in  sections  518  and 
519  of  the  Penal  Code.  These  sections  of  the 
Code  read  as  follows: 

518.  "Extortion  is  the  obtaining  of  property 
from  another,  with  his  consent,  induced  by  a 
wrongful  use  of  force  or  fear,  or  under  color  of 
official  right" 

519.  "Fear,  such  as  will  constitute  extortion, 
may  be  induced  by  a  threat  either: 

"1.  To  do  an  unlawful  injury  to  the  person 
or  property  of  the  individual  threatened,  or  to 
any  relative  of  his,  or  member  of  liis  family;  or, 

"2.  To  accuse  him,  or  any  relative  of  his, 
or  member  of  bis  family,  of  any  crime;  or, 

"3.  To  expose,  or  impute  to  him  or  them  any 
deformity  or  disgrace;  or, 

"4.  To  expose  any  secret  affecting  him  or 
them." 

[1]  The  appellant  contends  that  the  fore- 
going language  of  said  Indictment  does  not 
sufficiently  set  forth  any  threat  on  the  part 
of  the  appellant  or  his  associates,  either  to 
(1)  accuse  the  prosecuting  witness  of  any 
crime;  or  (2)  to  do  an  unlawful  Injury  to  hia 
person;  or  (3)  to  exx>ose  or  impute  to  him 
any  deformity  or  disgrace;  or  (4)  to  expose 
any  secret  afTecting  him.  The  third  and 
fourth  of  the  ^>e<dflcations  may  t>e  dismissed 
without  comnfent  as  beyond  the  scope  of 
said  indictment    As  to  the  second  of  said 
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flpedflcatlons  the  appellant  contends  that 
there  is  not  to  be  found  within  the  language 
of  said  Indictment  a  threat  to  accuse  Qulnlln 
of  any  crime.  The  particular  clause  in  the 
indictment  thus  attacked  alleges  that  the 
said  defendants  "did  then  and  there  threat- 
en to  accuse  him,  the  said  Thomas  Quinlin, 
of  a  crime,  to  wit,  the  crime  of  engaging  in 
the  sale  of  intoxicating  liquors  in  violation 
of  the  United  States  statutes."  The  date 
fixed  in  said  indictment  upon  which  said 
alleged  threat  was  made  was  August  19, 1919, 
and  the  proofs  correspond  to  said  date.  This 
was  prior  to  the  time  the  so-called  Volstead 
Act  (41  Stat  305)  went  Into  effect.  It  U 
therefore  obvious  that  the  Indictment  did 
not  include  or  contenfplate  the  charge  of  a 
threat  to  accuse  the  prosecuting  witness  of 
the  violation  of  a  federal  statute  which  had 
not  yet  come  into  being. 

There  were,  however,  in  being  at  that  time 
several  other  federal  statotes  which  it  would 
have  been  a  crime  for  the  defendant  Quln- 
lln to  have  violated.  One  of  these  was  an 
act  of  Congress  commonly  known  as  the 
War  Prohibition  Act  (Fed.  Stats.  1919  Ann, 
Supp.  199  [U.  S.  Comp.  St  Ann.  Supp  1919, 
li  3115»i/i2f-3115"/iah]).  By  the  terms 
of  said  act  it  was  made  unlawful  to  sell 
intoxicating  liquors  for  beverage  purposes, 
but  the  sale  of  such  liquors  for  export  or 
for  sacramental,  medicinal  or  other  than  bev- 
erage uses  was  not  made  unlawful  by  said 
act.  There  was  also  in  existence  at  that 
time  the  federal  act  comuK>nly  known  as  the 
Reed  Amendment  to  the  Post  Office  Appropri- 
ation Act  of  March  3,  1917  (U.  S.  Comp.  St 
1918,  U.  S.  Comp.  St  Ann.  Supp  1919,  f 
8739a),  making  it  a  crime  for  any  person 
to  "order,  purchase,  *  or  cause  intoxicating 
liquors  to  be  transported  in  interstate  com- 
merce, except  for  scientific,  sacramental, 
medicinal,  and  mechanical  purposes,  into  any 
state  or  territory  the  laws  of  which  state  or 
territory  prohibit  the  manufacture  or  sale 
ther^n  of  intoxicating  liquors  for  bever- 
age purposes."  There  were  also  other  feder- 
al statutes  then  In  being,  such  as  the  statute 
forbidding  the  sale  of  liquor  to  Indians  and 
the  like,  the  violation  of  which  would  be  a 
crime.  As  to  these  then  existing  federal 
statutes,  the  appellant  argues  that  the  al- 
leged threat  to  accuse  the  prosecuting  wit- 
ness of  selling  liquors  would  not  suffice  to 
amount  to  an  accusation  of  a  crime  because 
nnder  these  several  statutes  liquor  could 
be  sold  or  transported  legally,  as,  for  in- 
stance, for  export  or  sacramental  or  medici- 
nal purposes,  under  the  War  Prohibition  Act; 
and,  hence,  that,  in  order  to  accuse  a  person 
of  ttie  crime  of  selling  liquors.  It  was  neces- 
sary to  state  In  the  accusation  that  the  ac- 
cused person  was  charged  with  selling  liq- 
uors for  beverage  purposes. 

In  making  this  contention  the  appellant 
relies  strongly  upon  the  case  of  People  v. 


Hoffman,  126  CaL  See,  08  Pac.  8Se,  in  which 
the  threat  set  forth  in  the  Information,  and 
upon  which  the  charge  of  extortion  was 
founded,  was  to  accuse  the  prosecuting  wit- 
ness of  the  crime  of  skiing  diseased  and 
unwholesome  meat  This  court  in  revers- 
ing the  judgment  of  conviction  based  upon 
such  information,  stated  that  the  act  of  sell- 
ing diseased  and  unwholesome  meat  was 
not  of  Itself  a  crime,  but  only  became  so 
when  knowingly  sold  with  intent  that  it 
should  be  eaten,  and  that  it  should  have 
appeared  in  the  information  that  the  defend- 
ant had  threatened  to  accuse  the  other  with 
having  knowingly  sold  diseased  and  unwhole- 
some meat  with  intent  that  it  should  be  eat- 
en in  order  to  constitute  an  accusation  of  a 
crime.  We  do  not  think  this  case  has  the 
direct  or  compelling  application  to  the  In- 
stant case  which  the  appellant  claims  far 
it  The  questions  presented  In  that  case 
arose  upon  a  demurrer  to  the  informatibn, 
while  in  the  instant  case  no  objection  by  de- 
murrer or  otherwise  was  presented.  In  the 
case  at  bar  the  threatened  accusation  was 
not  merely  one  of  selling  liquors.  The  threat 
was  that  the  prosecuting  witness  was  to  be 
accused  of  "the  crime  of  engaging  in  the  sale 
of  intoxicating  liquors  in  violation  of  thd 
United  States  statutes."  Assuming  that  that 
Intended  accusation  was  based  upon  the  pro- 
visions of  the  War  Prohibition  Act  it  would 
amount  to  an  accusation  of  a  sale  of  such 
liquors  to  such  persons  and  for  such  purposes 
as  would  constitute  a  violation  of  the  terms 
of  said  act  and  hence  the  person  so  threat- 
ened could  not  have  understood  said  accusa- 
tion to  refer  to  the  sale  of  liquors  for  ex- 
port or  sacramental  or  medicinal  or  other 
innocent  uses,  since  such  a  sale  -would  not 
have  been  in  violation  of  said  act. 

A  case  which  seems  to  be  precisely  in  point 
is  that  of  State  v.  Blacklngton,  111  Me.  229. 
88  Atl.  726,  in  which  an  Indictment  wherein 
the  threatened  accusation  was  "the  crime  of 
the  sale  of  intoxicating  liquor  In  violation  of 
the  law."  This  the  court  held  sufficient  to 
satisfy  the  terms  of  a  statute  defining  the 
crime  of  extortion  substantially  In  the  form 
of  section  519  of  our  Penal  Code.  It  is  to  be 
noted  at  this  point  that  a  dear  distinction  is 
to  be  drawn  between  indictments  or  informa- 
tions which  directly  charge  a  defendant  with 
a  crime,  and  which  must  be  exact  and  spe- 
cific both  in  the  definitimi  of  the  crime  and 
in  the  ^imlnation  of  all  exceptions  which 
would  render  the  acts  diarged  not  criminal, 
and  those  indictments  or  informations  which 
charge  extortion  through  threats  to  accuse 
another  of  a  crime.  In  the  latter  class  of 
cases  no  such  technical  accusation  is  re- 
quired as  in  the  former  for  several  obvious 
reasons,  some  of  which  are  that  the  indict- 
ment or  Information  cannot  go  beyond  the 
terms  of  the  threatened  aecusatlcms,  and  th* 
accusatlohs  need  only  be  such  aa  to  put  tha 
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lnt«ided  rlctlmof  the  eztortton  in  fear  of 
being  accused  of  some  crime.  Tlie  more 
Tague  and  general  tbe  terms  of  the  accusa- 
tion, tlie  better  it  would  subserre  tlie  pur- 
pose of  the  accuser  in  magnifying  tlie  fears 
of  Us  victim,  and  tbe  t>etter  also  it  would 
serve  to  protect  tainr  in  the  event  of  the 
failure  to  accomplish  his  extortion,  and  of 
a  prosecntion  for  his  attempted  crime.  State 
V.  Blackington,  supra;  Commonwealth  v. 
Murphy,  94  Mass.  (12  Allen)  449;  Common- 
wealth V.  Goodwin;  122  Mass.  19;  Common- 
wealth V.  Bacon,  135  Mass.  621;  State  v. 
Patterson,  271  Mo.  99,  196  S.  W.  3.  We  are 
therefore  of  the  opinion  that  the  indictment 
was  sufficient  in  its  statement  of  the  accusa- 
tion of  a  crime  in  fear  of  whidi  the  prose- 
cuting witness  consented  to  part  with  his 
money.  People  v.  Fuski  (Cal.  App.)  192  Paa 
6S2. 

[2]  There  is  in  this  Indictment  a  further 
allegation  of  an  additional  threat  inducing 
the  fear  on  the  part  of  the  prosecuting  wit- 
ness through  which  the  alleged  extortion 
was  accomplished.  It  consists  in  the  allega- 
tion Uiat  the  defendants  "did  then  and  there 
threaten  to  incarcerate  the  said  Thomas  M. 
Quinlin  in  the  county  Jail  of  the  county  of 
Los  Angeles  unless  he,  the  said  Thomas  M. 
Quinlin,  did  then  and  there  pay  to  them, 
the  said  Claude  Morton,  E.  N.  Sanders,  Wil- 
Ham  W.  Swan,  and  Lee  Varain,"  etc.  The 
soffldency  of  this  averment  is  also  called  in 
qqestlon  by  the  appellant,  who  contends  that 
It  is  insufficient  for  the  reason  that  the  threat 
contained  therein  is  not  alleged  to  be  a 
threat  "to  do  an  unlawful  injury  to  the  per- 
son" ot  the  individual  threatened,  and  hence 
Is  insufficient  to  satisfy  the  requirements 
of  subdivision  1  of  section  619  of  the  Penal 
Code,  above  quoted.  It  may  not  be  denied 
that  a  threat  to  imprison  another  is  a  threat 
to  do  an  injury  to  his  person.  It  is  such  an 
injury  that,  if  unlawful,  would^give  grounds 
for  both  a  civil  action  for  damages  and  a 
(Timinal  prosecution  for  false  imprisonm^it. 
In  order,  however,  to  constitute  such  a  threat 
as  will  lay  the  foundation  for  a  charge  of 
extortion  under  subdivision  1  of  section  619 
«f  the  Penal  Code,  it  must  be  a  threat  "to 
do  an  unlawful  injury"  to  the  person  of  an- 
other, and  hence  tbe  indictment  which  charg- 
es such  extortion  must  set  forth  tiiat  such 
threat  on  the  part  of  the  defendant  was  a 
threat  to  do  an  "unlawful"  injury  to  the  per- 
son of  the  alleged  victim  of  tbe  extortion. 
Tbe  api>ellant  herein  contends  that  the  lan- 
guage of  the  indictment  as  to  such  threat 
•bore  quoted  is  insufficient  because  of  its 
failure  to  allege  that  tbe  threat  to  incar- 
cerate Quinlin  in  the  county  Jail  was  a 
threat  to  do  him  "an  unlawful  injury."  It 
la  the  absence  of  the  word  "unlawful"  from 
said  clause  in  the  indictment  which,  accord- 
ing to  the  appellant,  renders  it  fatally  de- 
fective.   The  contention  of  the  appellant  is 
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sound  in  so  far  as  It  goes  to  the  extent  of 
requiring  that  the  defendant  must  show  that 
the  alleged  threat  was  a  threat  to  do  an 
unlawful  injury  to  the  person  of  the  com- 
plaining witness.  It  does  not,  however, 
follow  that  the  statement  or  showing  that 
the  threatened  injury  was  unlawful  should 
appear  in  innnediate  context  with  the  phras- 
ing of  the  threat  If,  from  tbe  face  of  the 
indictment,  read  as  a  whole,  it  sufficiently 
appears  that  the  injury  threatened  to  be  done 
to  tbe  complaining  witness  was  an  unlawful 
injury,  the  indictment  will  be  upheld,  par- 
ticularly as  against  an  assault  made  against 
its  sufficiency  for  the  first  time  up<m  appeaL 
Looking  to  this  indictment  as  a  whole,  the 
following  phrases  therein  may  be  empha- 
sized as  bearing  upon  the  question  as  to 
whether  the  threat  to  incarcerate  Quinlin 
In  the  county  Jail  was  sufficiently  alleged 
to  be  a  threat  to  do  an  imlawful  injury  to 
his  person.  The  indictment  begins  by  charg- 
ing that  the  defendants  "did  unlawfully,  cor- 
ruptly, knowingly,  and  feloniously  extort  and 
obtain  from  Thomas  M.  Quinlin,"  etc.  This 
court,  in  construing  the  words  "willfully,  un- 
lawfully, and  feloniously,"  as  thus  set  forth 
in  an  information,  in  connection  with  tbe 
charge  of  a  particular  crime,  said: 

"The  words  'willfully,  unlawfully,  and  felo- 
niously' must  be  given  some  effect  in  con- 
struing such  language,  and  they  certainly  would 
exclude  an  act  which  by  law  was  innocent 
Tbe  utmost  that  can  be  said  in  criticism  of  this 
information,  •  •  •  is,  that  it  may  not  be 
dii;ect  and  certain  as  to  tbe  particular  circum- 
stances of  the  offense.  Such  an  objection  is 
waived  by  a  failure  to  demur."  People  v.  Meed, 
145  Cal.  50(),  78  Pae.  1047. 

But  the  indictment  herein  goes  further. 
It  alleges  that  the  arrest  and  detention  of 
Thomas  M.  Quinlin  by  the  defendants  was 
"unlawful  and  without  any  Justification," 
and  that  said  Quinlin,  "solely  by  reason  of 
said  force,  unlawful  Injury,  threats,  belief, 
and  fear,  did  then  and  there  consent"  etc., 
and  "did  then  and  there  on  account  of  said 
force,  unlawful  injury,  threats,  force,  belief, 
and  fear,  pay,"  etc.  We  think  the  Indictment 
sufficient  in  the  absence  of  a  demurrer  there- 
to, to  constitute  the  charge  of  a  threat  to  do 
an  unlawful  injury  to  the  person  of  Quinlin 
on  the  part  of  these  defendants.  Section  950 
of  the  Penal  Code  provides  that — 

"Tbe  indictment  or  information  must  contain; 

•    •    • 

"2.  A  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended." 

This  indictment  charges  that  these  defend- 
ants did  "willfully,  unlawfully,  corruptly, 
knowingly,  and  feloniously  extort  and  obtain 
from  Thomas  M.  Quinlin"  with  his  consent  a 
sum  of  money  which  was  obtained,  and  his 
consrat  thereto  induced  bf  "a  wrongful  use 
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of  force  and  fear,"  In  that  these  defendants 
"did  unlawfully  and  without  legal  Justlflca- 
tlon  arrest  and  detain  said  Thomas  M.  Quln- 
lln,  and  did  then  and  there  threaten  to  accuse 
him  of  a  crime,  •  •  •  and  did  then  and 
there  threaten  to  Incarcerate  the  said  Thom- 
as If.  Quinlln  in  the  county  jail"  unless 
be  would  pay  to  them  a  certain  sum  of 
money,  and  that  said  Thomas  M.  Quinlln, 
believing  and  fearing  that  said  defendants 
would  enforce  and  carry  out  said  threats, 
"and  solely  by  reason  of  said  force,  unlawful 
Injury,  threats,  belief,  and  fear,"  did  then  and 
there  consent  to  the  payment  of  and  did  pay 
said  sum  of  money.  We  think  it  must  be 
admitted  that  persons  of  common  understand- 
ing, construing  the  foregoing  words  and 
phrases  of  the  indictment  according  to  their 
usual  acceptance  in  common  language,  would 
understand  that  they  were  being  charged 
with  the  extortion  of  the  said  money  from 
said  Quinlin  through  fear  Induced  by  the 
threat  of  an  unlawful  Incarceration.  The 
utmost  that  can  be  said  In  criticism  of  this 
Indictment  in  this  particular  is  that  It  may 
not  be  direct  and  certain  as  to  the  particular 
circumstances  Of  the  offense.  Such  an  ob- 
jection would  be  waived  by  failure  to  demur. 
Pen.  Code,  i  1012;  People  v.  Mead,  supra. 
If  it  Is  claimed  by  the  defendant  that  this 
Indictment  embraces  two  different  threats, 
tIz.  a  threat  to  accuse  Quinlln  of  a  crime 
Indictable  under  subdivision  2  of  section  S19 
of  the  Penal  Code,  and  a  threat  to  do  an 
unlawful  injury  to  his  person  Indictable  un- 
der subdivision  1  of  said  section,  and  that  It 
cannot  be  ascertained  to-  which  of  these  the 
above^iuoted  language  of  the  Indictment  had 
application,  the  answer  still  remains  that  this 
constituted  at  most  a  mere  uncertainty, 
which  could  only  be  taben  advantage  of  by 
demurrer  or  motion  to  have  these  two  charg- 
es, if  they  be  such,  separately  stated. 

[3]  The  nest  contention  of  the  appellant  Is 
that  the  evidence  is  insufficient  to  establish 
either  of  these  two  charges.  As  to  the  first 
of  these,  viz.  that  the  defendant  extorted  said 
money  from  Quinlin  by  the  threat  to  accuse 
him  of  a  crime,  we  are  of  the  opinion  that 
the  contention  of  the  defendant  cannot  be 
sustained.  The  record  herein  discloses  that 
the  defendant.  In  arresting  and  detaining 
Quinlin,  posed  and  pretended  to  be  acting  as 
a  federal  officer,  and  that  as  such  he  so  ar- 
rested and  detained  Quinlin  in  the  nighttime, 
and  without  warrant  or  other  authority  so 
to  do.  Quinlln  testified  that  during  the 
course  of  his  said  arrest  and  detention  the 
defendant  stated  that  "he  had  a  charge 
against  me  of  selling  liquor;  shipping  liquor 
into  Arizona,  Washington,  Idaho,  and  Neva- 
da." He  also  testified  that  Sanders  eald 
that  "he  had  enough  on  me  to  give  me  two  or 
three  years  at  McNeill's  Island."  He  further 
testifled  that  one  or  the  other  of  the  defend- 
ants threatened  to  accuse  him  of  "shipping 


liquor  into  dry  territory  and  selling  whisky 
illegally."  It  Is  true  that  these  statements 
of  the  prosecuting  witness  are  not  couched  in 
the  precise  language  of  the  indictment,  but, 
taken  together,  and,  as  we  have  seen,  uttered 
by  the  defendant  while  he  was  posing  as  a 
federal  arresting  oflScer,  we  think  they  fair- 
ly import  a  threat  to  accuse  Quinlln  of  par- 
ticipating in  the  sale  and  transportation  oC 
liquors  into  dry  territory  in  violation  of  the 
federal  statutes-  then  in  tietng,  making  such 
acts  a  crime.  What  has  been  heretofore  said 
with  reference  to  the  vagueness  of  such  aa 
accusation  has  ai^lication  to  its  proofs.  All 
that  was  necessary  by  way  of  deflnlteness  In 
such  proof  was:  First,  that  they  should  be 
sufficient  to  come  fairly  within  the  scope  and 
terms  of  the  Indictment:  and,  second,  that 
they  should  be  sufficiently  definite  to  advise 
a  person  of  ordinary  intelligence  that  he  was 
being  threatened  with  an  accusation  of  bav* 
Ing  committed  a  violation  of  the  federal  laws 
then  in  being  relative  to  the  sale  and  ship- 
ment of  intoxicating  liquors.  We  think  the 
foregoing  testtmony  sufficient  to  measure  up 
to  both  of  these  requirements  under  the  rulee 
laid  down  in  Peoi^e  v.  Mead,  supra,  and 
hence  that  the  defendant's  contention  that 
the  evidence  was  Insufficient  to  justify  his 
conviction  upon  this  particular  charge  cannot 
be  sustained. 

[4]  The  appellant's  next  contention  is  that 
the  evidence  is  Insufficient  to  sustain  the 
charge  in  the  Indictment  that  the  defendants 
threatened  to  do  an  unlawful  Injury  to  hia 
person  through  an  alleged  threat  ''to  incarcer- 
ate him  In  the  county  jalL"  An  examination 
of  the  record  in  this  regard  also  fails  to  sup- 
port this  contention.  The  evidence  abundant- 
ly shows  that,  of  the  defendants  charged 
jointly  with  extortion  by  this  Indictment  B. 
N.  Sanders,  the  appellant  herein,  was,  at  the 
time  of  said  alleged  extortion,  a  police  officer 
of  the  dty  of  Los  Angeles,  as  was  also  one 
of  his  codefendants,  W.  W.  Swan;  that  of 
the  other  two  defendants  Lee  Varain  was- 
an  acquaintance  of  Quinlin,  who,  by  reason 
of  such  acquaintanceship  and  pretended 
friendship,  was  made  use  of  by  his  codefend- 
ants to  aid  In  the  accomplishment  of  said 
crime;  that  the  other  codefendant,  Claude 
Morton,  was  the  attorney  of  said  Varain. 
These  ftmr  defendants  conspired  together 
to  extort  money  from  Quinlln,  whom  they 
knew  had  money,  which  to  the  extent  of  $1,- 
000  he  usually  carried  upon  his  person ;  and 
whom  they  also  knew  to  be  vulnerable  as 
having  been,  or  suspected  of  being,  engaged 
in  questionable  enterprises  in  respect  to  the 
sale  of  liquor.  In  pursuance  of  this  conspir- 
acy Clanders  on  the  evening  of  August  19, 
1019,  accosted  Qninlin  as  he  was  coming  out 
of  the  hotel,  tiling  him  that  ie  was  an  offi- 
cer ;  that  he  (Quinlin)  was  under  arrest  He 
had  no  warrant,  and  Quinlln  had  committed 
no  offense  for  which  he  coold  be  legally  ar- 
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rested  without  a  warrant  The  detTendant  did 
iiot  tell  Qnlnlin  at  the  time  what  he  was  un- 
der arrest  for,  but  took  him  to  a  tea  room 
kept  by  Varaln,  where  they  were  Joined  by 
Swan.  The  defendant  Indicated  to  Varaln 
that  be  (Varaln)  was  also  to  be  arrested,  and 
that  both  were  about  to  be  taken  to  the  coun- 
ty Jail.  Varaln  said  he  would  like  to  visit 
Us  lawyer,  and  the  trio  were  then  drlv^i  to 
the  o£9ce  of  the  defendant  Morton,  whom  Va- 
raln first  Interviewed  alone,  while  Quinlln 
and  Sanders  remained  in  the  anteroom,  and 
during  which  time  Sanders  told  Quinlln  that 
"be  had  plenty  on  him,  and  that  he  had  bet- 
ter get  $1,000."  Presently  Morton  emerged, 
and  asked  If  he  could  see  Varaln  and  Quin- 
lln alone,  and  was  allowed  to  do  so,  and  when 
they  were  together  In  Morton's  Inner  office 
Varaln  began  to  play  his  part  by  pleading 
that  be  could  not  afford  to  be  arrested  again, 
as  he  had  one  charge  against  him  already. 
He  thus  succeeded  in  getting  Quinlln  to 
agree  that  Morton  should  act  as  the  lawyer 
for  both  of  them,  and  go  out  and  see  If  he 
could  fix  It  with  Sanders.  He  went  outside, 
and  soon  returned  and  reported  that  the  of- 
flea  said  he  had  "plenty  on  Quinlln,  and 
bad  diCTerent  charges,  shipping  liquor  Into 
different  states,  dry  territories" ;  whereupon 
Varain  b^an  to  suggest  giving  money  to  fix 
the  officer  up  to  $500,  to  which  Quinlln  final- 
ly agreed;  whereupon  Morton  again  went 
outside,  and  came  back  saying  "WIeU  If  you 
win  give  him  $1,000  apiece,  you  can  both 
go  to  bell  as  far  as  he  Is  concerned."  Quin- 
lln had  'only  $320  on  his  person,  but  was  al- 
lowed to  send  a  messenger  to  his  wife  for 
1250  more.  While  these  proceedings  were 
going  on  Swan  again  appeared  on  the  scene 
with  a  bottle  of  whisky,  and  they  were  all 
together  In  Morton's  office  when  the  final  ar- 
rangMnents  were  made,  by  which  Varaln 
gave  his  check  for  $600  and  Quinlln  paid  over 
to  Morton  $500  in  money,  agreeing  to  bring 
the  other  $500  to  his  office  on  the  following 
day.    Thereupon  the  parties  separated. 

Was  the  threat  to  incarcerate  Quinlln  In 
the  county  Jail,  uttered  under  the  foregoing 
circumstances,  a  threat  to  do  an  unlawful 
lajnry  to  his  person  within  the  meaning  of 
subdivision  1  of  section  519  of  the  Penal 
Code?  We  think  this  question  must  be  an- 
swered in  the  affirmative.  The  conspiracy 
entered  Into  between  this  defendant  and  his 
codeftendants  to  extort  money  from  Quinlln 
by  means  of  his  pretended  arrest,  and  by  the 
threat  of  his  incarceration,  was  itself  unlaw- 
ful, and  a  crime  under  several  of  the  subdlvl- 
■ions  of  section  182  of  the  Penal  Code.  The 
arrest  and  detention  of  Quinlln  by  the  de- 
fendant was  an  unlawful  arrest.  In  that  It 
was  made  without  a  warrant,  and,  so  far  as 
tiie  record  discloses,  was  an  arrest  based  up- 
on no  pretense  of  any  legal  right  In  the  ar- 
resting officer  to  make  such  arrest  without 
a  warrant  under  the  provisions  of  section  836 
20rP.-26 
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et  seq.  of  the  Penal  Code,  or  under  any  other 
provision  of  law.  The  utmost  whidi  the  de- 
fendant and  his  coconspirators  assert  upon 
the  trial  as  a  Justification  for  Quinlin's  ar- 
rest and  detention  was  that  he  was  suspected 
of  certain  acts  in  relation  to  the  selling  or 
shipment  of  liquor  In  violation  of  the  Unit- 
ed States  statutes  then  In  force;  but  these 
acts,  even  If  there  was  any  foundation  for 
their  existence,  were  not  pretended  to  have 
been  committed  or  attempted  in  the  presence 
of  the  arresting  officer,  or  of  any  other  of 
said  defendants,  and,  in  addition  to  this, 
were  merely  misdemeanors,  for  the  commis- 
sion of  whidti  the  arrest  without  a  warrant 
could  not  lawfully  be  made.  Having  thus 
unlawfully  arrested  and  detained  their,  in- 
tended victim,  the  defendants  proceeded  to 
threaten  to  accuse  him  of  a  crime.  It  Is 
quite  immaterial  whether  they  or  any  of  them 
In  making  said  threat  knew  or  suspected  or 
had  any,  reason  to  know  or  suspect  that  said 
Quinlln  had  committed  the  particular  offense 
of  which  they  threatened  to  accuse  him,  since 
It  was  imlawful  to  make  or  employ  such  a 
threat  for  the  purpose  of  extortion.  People 
V.  Beggs,  178  Cal.  79,  172  Pac.  152.  Having 
thus  unlawfully  arrested  said  Quinlln,  and 
thus  far  unlawfully  detained  him  in  custody 
and  having  thus  further  imlawfully  threat- 
ened to  accuse  him  of  a  crime,  the  defendants 
proposed  to  carry  their  unlawful  conspiracy 
and  conduct  one  step  further  by  the  threat 
to  imprison  Quinlln  in  the  county  JalL  Thus 
it  will  be  seen  that  this  threat  of  Incarcer- 
ation had  its  inception  in  unlawfulness,  and 
was  but  the  last  of  a  series  of  imlawful  acts 
having  for  their  object  the  creation  of  the 
wrongful  fear  in  the  mind  of  their  victim 
sufficient  to  Induce  bis  consent  to  part  with 
bis  money.  The  appellant,  however,  contends 
that  this  threat  to  incarcerate  Quinlln  in  the 
county  Jail,  although  made  under  the  forego- 
ing circumstances,  was  not  a  threat  to  do  "an 
unlawful  injury"  to  the  tetter's  person,  for 
the  reason  that  said  defendants  might  lawful- 
ly have  brought  about  Quinlin's  incarceration 
in  the  county  Jail  through  the  process  of  a 
complaint  charging  him  with  some  offense, 
and  through  the  issuance  and  execution  of 
a  warrant  for  his  arrest  and  confinement  In 
Jail. 

In  making  this  contention  the  appellant 
strongly  relies  upon  ttie  case  of  People  ▼. 
Schmitz,  7  Cal.  App.  830,  94  Pac.  407,  419, 
15  L.  R.  A.  (N.  S.)  717,  and  particularly  upon 
the  opinion  of  this  court  In  denying  the  peti- 
tion for  a  rehearing  in  that  case.  It  is  to 
be  noted,  however,  that  the  questions  dis- 
cussed In  that  case  arose  upon  the  face  of 
the  tudictment,  and  related  solely  to  its  suf- 
ficiency as  charging  a  threat  to  do  an  unlaw- 
ful injury  to  the  property  of  the  persons  com- 
plaining. This  court  in  that  case  decided  that 
the  term  "unlawful  injury,"  as  used  In  sec- 
tion 519,  subd.  1,  of  the  Penal  Code,  had  ref- 
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erenoe  to  injuries  of  sndi  a  character  that, 
If  committed  as  threatened,  would  have  con- 
stituted an  actionable  wrong,  and  further 
held  that  the  Indictment  in  that  case  did  not 
sufiQcleutly  show  that  the  acts  threatened,  as 
stated  therein,  were  not  such  as  could  and 
would  have  been  lawfully  done,  and  that,  in 
order  to  render  an  act  which  a  person  might 
lawfully  do  an  unlawful  injury  to  the  person 
or  property  of  another,  sudi  act  must  be 
threatened  to  be  done  by  means  which  the 
law  denounces  as  unlawful.  As  illustrating 
and  distinguishing  this  principle,  the  court 
referred  to  the  two  cases  of  Boyson  v.  Thome, 
98  Cal.  678,  33  Pac.  492,  21  L.  R.  A.  233,  and 
People  T.  Hughes,  137  N.  T.  37,  32  N.  E.  1105. 
In  commenting  upon  the  latter  of  these  two 
cases  this  court  briefly  recited  the  facts  there- 
in, showing  that  the  defendant  Hughes,  the 
head  of  a  labor  organization,  in  order  to  ex- 
tort a  sum  of  money  from  certain  wholesale 
merchants,  threatened  to  induce  certain  retail 
merchants  to  continue  In  force  a  boycott  of 
their  institution  and  of  the  use  of  their  goods 
by  such  retailers  after  the  cause  for  crea  ting 
the  boycott  had  been  removed.  This  he  pro- 
posed to  accomplish  through  an  improper  ex- 
ercise of  bis  Influence  with  said  retailers,  and 
through  false  representations  and  deceit 
This  court  adopted  the  views  of  the  New 
York  court  in  saying  that,  while  It  was  true 
that  the  retailers  had  a  lawful  right  to  with- 
hold their  custom,  and  while  it  was  also  true 
that  Hughes  had  a  lawful  right  by  proper 
means  to  Induce  them  so  to  do,  his  threat 
wus  nevertheless  a  threat  to  do  an  unlawful 
Injury  to  the  property  of  those  from  whom 
he  sought  to  extort  the  money,  because  the 
means  to  be  employed  by  him  were  unlawful. 
In  the  text  of  the  particular  case  thus  refer- 
red to  the  New  York  Court  of  Appeals  says: 

"What  Hughes  threatened  was  found  by  the 
Jury  to  be  such  an  unlawful  injury.  They  saw 
that  he  conveyed  the  idea  strongly  and  clearly 
that,  unless  bis  demand  for  money  was  com- 
plied with,  be  coald  and  would,  by  threatening 
the  hostility  of  the  order,  compel  the  retail 
dealers  to  withdraw  their  custom,  and  could 
and  would  utilize  the  power  he  bad,  although 
the  original  occasion  for  its  exercise  was  gone. 
Sncb  a  threat,  within  the  doctrine  of  the 
Barondess  Case,  and  within  that  also  of  the 
dissenting  opinion  in  this  court,  amounts  to  a 
threat  to  do  an  unlawful  injury  to  property. 
People  V.  Barondess.  133  N.  Y.  649,  31  N.  B. 
240;i  Id..  61  Hun,  681,  16  N.  Y.  Supp.  436. 
There  was  therefore  a  question  for  the  Jury, 
and  the  court  could  not  properly  have  directed 
an  acquittaL" 

This  language  is  peculiarly  appropriate  to 
the  case  at  l)ar.  The  threat  which  the  defend- 
ant and  his  associates  made  to  Incarcerate 
Quinlin  in  the  county  Jail  must  be  taken  and 


'Reported  In  tall  In  tbe  Nortbeastorn  Reporter; 
reported  aa  a  memorandum  decision  wltbout  opin- 
ion in  the  New  York  Reports. 


understood  by  tu  as  It  would  be  naturally 
taken  and  understood  by  the  iierson  to  whom 
it  was  uttered  under  the  immediate  drcum- 
atances  of  the  case.  He  had  been  unlawfully 
arrested,  he  was  being  unlawfully  detained, 
and,  being  thus  already  unlawfully  impris- 
oned, he  was  being  threatened  with  being  im- 
mediately taken  to  Jail.  Had  the  threat  been 
literally  carried  Into  effect  as  uttered  under 
the  immediate  circumstances  and  conditions 
of  the  case,  it  would  have  constituted  merely 
a  continuance  of  the  false  and  unlawful  de- 
tention to  wUch  the  person  threatened  waa 
being  subjected  at  the  very  moment  when  the 
threat  was  being  made.  When  these  facta 
are  considered  in  connection  with  the  further 
facts  that  Quinlin's  unlawful  arrest  and  de- 
tention as  thus  far  consummated  were  tbe 
result  of  an  unlawful  conspiracy  between 
Oils  defendant  and  his  codefendants  to  ac- 
complish the  crime  of  extortion  by  tbe  afore- 
said unlawful  means,  and  that  the  threat  of 
his  incarceration  was  but  a  further  step  in 
the  consummation  of  tbe  said  crime,  and  was 
not  intended  by  these  conspirators  to  be  ren- 
dered legal  by  compliance  with  the  usual 
forms  of  law,  or  indeed  to  be  carried  Into 
effect  at  all,  except  so  far  as  the  threat  of 
its  execution  was  to  be  used  as  a  means  for 
accomplishing  the  crime  of  extortion,  it  would 
seem  to  be  perfectly  clear  and  In  line  with 
tbe  foregoing  cases  that  such  a  threat,  when 
viewed  in  the  light  of  Its  attending  circum- 
stances, constituted  a  threat  to  do  an  unlaw- 
ful injury  to  the  person  of  him  against  whom 
it  was  directed.  The  Jury  to  which  these 
facts  were  presented  evidently  so  regarded  it, 
and  we  are  of  the  opinion  that  their  verdict 
to  that  effect  was  fully  sustained  by  tbe  evt- 
dence  in  the  case. 
The  Judgment  la  affirmed. 

We  concur:  SHAW,  O.  J.;  WILBDK,  J.; 
WASTE,  J.;  SLOANB,  J.;  LAWLOR.  J.j 
SHUBTLEFF,  J. 


(US  Cal.  T6S) 
PEOPLE    V.   SWAN.    (Cr.   2412.) 
(Supreme  Court  of  California.    May  20,  1922.) 

1.  Criminal  law  «s>593— Refusal  of  eontlno- 
ance  so  that  other  oounsel  could  b«  presaat 
held  not  ground  for  reversal. 

Where  defendant  was  fally  and  fairly  rep- 
resented by  counsel  during  all  stages  of  the 
trial,  court's  refusal  to  postpone  tbe  trial  un- 
til certain  other  counsel  of  defendant's  choosinc 
could  be  present  held  not  ground  for  reversal. 

2.  Criminal  law  «=3823(I2)— InstmcMon  heM 
not  to  withdraw  from  Jury  the  right  to  oon- 
slder  the  credibility  of  a  witness  In  view  of 
other  Instructions. 

Court's  statement  in  answer  to  inquiry  of 
jury  that  a  certain  witness  was  not  on  trial, 
and  that,  if  such  witness  waa  guilty  of  anything. 


^— »For  otber  eases  see  same  topic  and  KBT-NUHBER  In  all  Key-Numbered  Digests  and  lodexea 
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it  was  the  dnty  of  the  officer  to  file  a  charge 
against  him,  held  not  to  mislead  jnrors  into 
thinking  that  they  could  not  consider  the  credi- 
bility of  such  witness,  in  view  of  other  in- 
■tractions  as  to  the  weight  and  credibility  of 
the  witnesses. 

In  Bank. 

Appeal  from  Superior  Oonrt,  Los  Angeles 
County ;   Frank  B.  Willis,  Judge. 

William  W.  Swan  was  coavlcted  of  extor- 
tion, and  he  appeals.    Affirmed. 

Paul  W.  Schenck  and  Bicbard  mttrelle, 
both  of  Los  Angeles,  for  appellant 

U.  S.  Webb,  Atty.  Oen.,.  Arthur  Keetcb, 
Deputy  Atty.  Gen.,  and  Jobn  W.  Maltman, 
of  Los  An^es,  for  the  People. 

PE:r  curiam.  [1)  This  case,  as  to  the 
main  questions  presented  for  consideration,  is 
identical  with  the  case  of  People  t.  Sanders, 
207  Pac.  380,  this  day  decided,  and  the  con- 
dnsions  reached  therein  with  respect  to  the 
snfflciency  of  the  indictment,  and  also  as  to 
the  snffldiency  of  the  evidence  to  sustain  it, 
are  hereby  given  application  to  this  appeal. 
In  addition  to  the  points  therein  considered, 
the  appellant  herein  makes  two  further  con- 
tentions. These  are:  First,  that  the  trial 
court  committed  error  In  compelling  the  de- 
fendant herein  to  go  to  trial  without  the 
presence  of  one  of  his  attorneys.  Without 
attempting  to  recite  in  detail  the  facts  re- 
lied upon  by  the  appellant  as  supporting  this 
contention  and  by  respondent  as  opposing  it, 
we  are  satisfied  from  an  examination  of  the 
record  that  the  defendant  was  at  all  the 
stages  of  bis  case  represented  by  counsel, 
and  particularly  by  counsel  who,  having 
also,  and  prior  to  his  own  trial,  represented 
and  been  present  at  the  trial  of  his  codefend- 
ants,  and  were  thus  familiar  with  every 
phase  of  his  case  at  all  stages  of  the  trial 
thereof,  and  hence  that  said  defendant  was 
fully  and  fairly  represented  by  counsel  dur- 
ing the  trial  of  his  case.  This  being  so,  we 
think  tbe  trial  court  did  not  abuse  Its  dis- 
cretion in  not  further  postponing  the  trial 
of  the  cause  until  certain  other  counsel  of  the 
defendant's  choosing  could  be  present,  and 
that  the  defendant  has  suffered  no  preju- 
dicial error  through  the  action  of  the  trial 
court  In  that  regard. 

[2]  The  appellant  makes  tbe  further  con- 
tention that  the  trial  court  committed  preju- 
dicial error  in  prohibiting  the  jury  from  con- 
sidering tbe  question  of  the  credibility  of  the 
prosecuting  witness  Qulnlln.  We  find  upon 
an  examination  of  the  record  that  It  fails 
to  sustain  the  appellant's  contention  in  that 
regard.  The  episode  in  question  occurred 
during  the  argument  of  the  case  before  tbe 
Jniy.  It  appears  that  one  of  the  jurors 
asked  some  question  the  substance  or  pur- 
port of  which  is  not  shown  by  the  record 
herein.     The  court,  not  having  caught  the 
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purport  of  the  question,  asked  that  It  be  re- 
peated, which  being  done  the  court  said: 

"Mr.  Quinlin  is  not  on  trial.  The  one  that  is 
on  trial  is  this  defendant.  If  a  man  had  com- 
mitted a  murder,  bad  been  guilty  of  it,  and  be 
had  been  taken  by  an  officer  to  an  office  and 
tamed  loose  for  the  consideration  of  $500,  and 
under  threat  be  would  put  bim  in  jail  if  be 
didn't  pay  it,  the  fact  be  was  guilty  of  murder 
would  not  excuse  the  officer  for  taking  the 
money  from  bim.  Yoa  want  to  get  it  out  of 
your  mind  you  are  trying  Mr.  Quinlin.  You 
are  now  trying  to  see  whether  theee  parties 
extorted  the  money  from  Mr.  Quinlin,  not  if 
Mr.  Quinlin  was  guilty  of  something.  If  Mr. 
Quinlhi  was  guilty  of  anything,  then  it  was 
tbe  duty  of  the  officer  to  file  a  charge  against 
bim,  so  you  just  get  that  out  of  your  mind  you 
are  trying  Mr.  Quinlin,  and  try  Mr.  Swan." 

In  the  absence  of  anything  going  to  show 
what  called  for  tbls  expression  on  the  pert 
of  the  court,  we  are  entirely  at  a  loss  to 
determine  whether  or  not  the  language  of 
the  court  was  Justified  or  whether  or  not 
tbe  appellant  was  prejudicially  affected 
thereby.  The  utterance  of  tbe  court  does 
not  of  itself  amoimt  to  an  instruction  to  the 
jury  that  they  were  not  to  consider  the  ques- 
tion of  the  credibility  of  the  prosecuting  wit- 
ness, Quinlin.  The  court  gave  the  usual  in- 
structions with  relation  to  the  functions  of 
the  jury  as  exclusive  charges  of  the  weight 
of  the  evidence  and  the  credibiUty  of  the 
witnesses.  One  of  said  instructions  having 
apparently  reference  and  application  to  the 
particular  matter  above  set  forth  was  the 
following: 

"You  are  the  sole  and  exclusive  judges  of  the 
weight  and  the  credibility  of  witnesses,  and  it  is 
your  function  to  determine  all  questions  of 
fact  arising  from  the  evidence  in  the  case. 
With  the  facts  the  court  has  nothing  to  do.  I 
have  not  expressed,  nor  intend  to  express, 
nor  have  I  intimated  or  intend  to  intimate, 
any  opinion  as  to  what  witnesses  are  or  are  not 
worthy  of  credence,  what  facts  are  or  are  not 
established,  or  what  inferences  are  to  be  drawn 
from  the  evidence  adduced.  If  any  expression 
of  mine  has  seemed  to  indicate  an  opinion  re- 
lating to  any  of  these  matters,  such  expression 
must  be  entirely  disregarded  by  you." 

We  are  satisfied  that,  if  any  misapprehen- 
sion had  been  created  in  the  minds  of  the 
jurors  as  to  their  right  and  duty  to  consider 
the  credibility  of  the  prosecuting  witness 
Quinlin  by  reason  of  the  foregoing  remarks 
of  the  trial  court  during  the  argument,  these 
were  entirely  removed  by  the  foregoing  In- 
struction, and  that  the  appellant  therefore 
suffered  no  prejudicial  injury  therefrom. 

No  other  errors  appearing  In  the  record, 
the  judgment  is  affirmed. 

SHAW,  C.  J.,  RICHARDS,  Justice  pro 
tem.,  and  WILBUR,  WASTEJ,  SLOANB, 
LAWLOR,  and  SHUBTLEFV,  JJ.,  concur. 
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(S7  Cal.  App.  *B»} 

CASE  V.  EQAN. 


(Civ.  3852.) 


(District  Court  of  Appeal,  First  District,  Divl- 
Bion  2,  California.  April  26,  1922.  Hearing 
Denied  by  Supreme  Court  Jane  22,  1922.) 

Mortgages  4s>282(l)— Pireliasor  held  not  per- 
sonalty liable  on  assumption  of  mortgaos  debt 
for  which  vendor  was  net  personally  liable; 
"contraot  for  benefit  of  third  person." 
Where  defendant  purchased  {troperty  from 
a  vendor  who  was  not  personally  liable  for  a 
debt  secured  by  a  deed  of  trust  on  the  prop- 
erty, and  the  deed  to  the  purchaser  stated  the 
land  was  "subject  to  a  deed  of  trust  •  •  • 
which  the  party  of  the  second  part  (purchaser) 
hereby  assumes  and  agrees  to  pay,"  the  mort- 
gage indebtedness  assumed  by  the  purchaser 
was  not  a  "contract  for  the  benefit  of  a  third 
person,"  within  the  meaning  of  Civ.  Code,  J 
1659,  providing  that  a  contract  made  expressly 
for  the  benefit  of  a  third  person  may  be  en- 
forced by  him,  so  as  to  entitle  the  assignee  of 
the  note  secured  by  the  mortgage  to  hold  the 
purchaser  personally  liable  thereon,  nor  can 
the  purchaser  be  held  liable  under  section  2854, 
which  requires  as  a  basis  of  liability  that  the 
mortgagee  must  be  a  creditor  of  the  grantor. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tract] 

.  Appeal    from    Superior    Court,    Alameda 
County;  Fred  V.  Wood,  Judge. 

Action  by  Fred  H.  Case  against  N.  Egan. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Oeo.  H.  Nans  and  Chester  H.  Case,  both 
of  Oakland,  for  appellant. 

Fred  B.  MeUnum,  of  Oakland,  for  re- 
spondent. 

liANQDON,  P.  J.  TtilB  ai^>eal  is  from  a 
judgment  against  the  plaintiff,  following  an 
order  sustaining  a  general  demurrer  to  the 
amended  complaint  without  leave  to  amend 
after  the  plaintiff  had  declined  to  amend. 

'nie  complaint  alleges,  in  substance:  On 
August  4, 1913,  Claude  Scheelk  made  and  de- 
livered to  George  W.  Austin  his  promissory 
note  for  $1,450  secured  by  deed  of  trust  to 
certain  real  property;  that  the  said  note 
was  assigned  by  said  Austin  to  Case,  the 
plaintiff  here;  that  there  has  bera  a  default 
In  the  payment  thereof  when  due;  that  the 
real  property  covered  by  said  deed  of  trust 
was  transferred  by  Scheelk  to  Covington,  by 
Covington  to  Faulkner,  and  by  Faulkner  to 
Egan,  the  defendant  here.  With  reference 
to  the  successive  transfers  of  this  property, 
the  complaint  alleges: 

"Plaintiff  is  informed  and  believes,  and  there- 
fore allefces,  that  neither  said  Covington  nor 
said  Faulkner  personally  assumed  the  payment 
of  said  promissory  note,  or  the  indebtedness  se- 
cured by  said  deed  of  trust,  but  that  each  of 
said  transfers  was  made  subject  to  said  deed  of 


trust  without  assumption  ot  personal  Uabfli- 
ty  by  the  transferee." 

But  It  is  alleged  that  in  the  transfer  from 
Faulkner  to  defradaut  Egan  the  grant  con- 
tained the  following : 

"Subject  to  a  deed  of  trust  in  the- sum  of 
fourteen  hundred  and  fifty  (1,450)  dollar* 
*  *  *  which  the  party  of  the  second  part 
hereby  assumes  and  agrees  to  pay." 

It  is  alleged  that  on  July  7, 1919,  the  trus- 
tees under  the  deed  of  trust  sold  the  prop- 
erty; that  after  applying  the  proceeds  of  the 
sale  to  the  debt,  there  was  a  deficiency  of 
$1,966.40,  for  which  judgment  is  asked 
against  the  defendant  upon  the  ground  that 
she  agreed  in  vnrlting  that  she  would  pec- 
sonally  assume  and  pay  the  obligation  of 
said  promissory  note. 

As  admitted  by  both  parties,  the  sole  ques- 
tion presented  upon  this  appeal  Is: 

"Is  defendant,  Egan,  relieved  from  direct 
liability  to  the  plaintiff  upon  her  assumption  of 
and  agreement  to  pay  the  amount  secured  by 
the  note  and  deed  of  trust  by  the  drcumstance 
that  her  grantor,  Faulkner,  was  not  himself 
personally  liable  therefor?" 

Appellant's  position  Is  that  the  liability  of 
the  transferee  of  real  property  to  the  mort- 
gagee or  benefldary  under  a  deed  of  trust 
springs,  in  this  state,  from  two  indeiwndent 
Code  rules,  i.  e.,  sections  2864  and  1559,  Civil 
Code.  Counsel,  however,  admit  that  under 
section  2854  of  the  Civil  Code  it  is  essential 
that  the  grantor  of  the  property  be  himself 
personally  liable  for  the  debt  secured  there- 
by befote  his  grantee  can  be  held  liable  by 
the  mortgagee.  This  is  because  under  that 
section  the  mortgagee  must  be  "a  creditor"  of 
the  grantor,  and  be  cannot  be  a  creditor  of 
the  grantor  unless  the  grantor  is  personally 
liable  to  him  for  the  debt.  It  is  therefore 
admitted  that  if  the  rights  of  appellant  de- 
pended solely  upon  that  section  of  the  Code, 
the  demurrer  was  properly  sustained. 

However,  the  appellant,  in  a  most  compre- 
hensive and  scholarly  brief,  seeks  to  have 
this  court  declare  that  the  plaintiff  has  stat- 
ed a  cause  of  action  luder  the  provisions  of 
section  1659,  Civil  Code;  that  under  said 
section  personal  liability  of  the  grantor  is  a 
wholly  immaterial  circumstance  in  determin- 
ing the  liability  of  the  grantee.  Whatever 
may  be  our  view  as  to  the  logic  of  appellant's 
arguments  upon  this  question  and  his  acute- 
ness  in  differentiating  the  cases  in  this  state 
which  are  opposed  to  his  contention,  we  feel 
bound  by  the  expressions  of  the  rule  In  {}ie 
following  cases:  Blddel  v.  Brizzolara,  64  CaL 
354,  30  Pac.  609;  Al'vord  v.  Spring  Valley 
Gold  Co.,  106  Cal.  647,  40  Pac.  27;  Wart  r. 
l)e  Oca,  120  Cal.  102,  52  Pac.  130;  Williams 
V.  Naftzger,  103  Cal.  438,  37  Pac.  411;  Sher- 
wood  V.  Lowell,  34  Cal.  App.  365,  377,  and 
378, 167  Pac.  554;   Page  v.  Chase  Co.,  145  CaL 


4E9For  ottier  cases  see  same  topic  and  KET-NUMBER  In  all  Ker-Number«td  Dlf  ests  and  Indezaa 
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578,  58S,  79  Pae.  278;  Andrews  t.  Robertson, 
177  CaL  434,  487,  170  Pac.  1129. 

While  some  of  these  cases  do  not  exunressly 
decide  the  precise  question  presented  here, 
we  are  of  the  opinion  that  it  Is  the  general 
doctrine  of  them  all  that  where  the  grantor 
of  real  property  is  not  personally  liable  for 
a  mortgage  debt,  a  stipulation  in  a  deed  from 
bim  to  bis  grantee  that  said  grantee  shall 
pay,  personally,  the  mortgage  Ind^tedness, 
will  not  be  regarded  in  law  or  equity  as  a 
contract  Intended  for  the  benefit  of  a  third 
person  within  the  meaning  of  section  1509, 
Civil  Code,  BO  as  to  entitle  such  third  person 
to  enforce  the  same.  The  reasoning  induc- 
ing this  conclusion  is  set  forth  In  the  case 
of  Yrooman  v.  Turner,  69  N.  Y.  280,  288,  and 
%4,  25  Am.  Rep.  196,  which  was  one  of  the 
cases  relied  upon  by  our  Supreme  Court  in 
the  case  of  Biddel  ▼.  Brlzzolara,  supra.  The 
other  cases  herein  cited,  and  which  are  bind- 
ing nptm  us,  either  expressly  announce  tlUa 
doctrine  or  they  are  in  entire  hann<»y  there- 
with. 

The  demurrer  to  the  complaint  should  have 
been  sustained. 

The  Judgment  Is  affirmed. 


NOURSE.    J.;     STURTE- 


We     concur: 
VANT,  J. 

(ST  Cal.  App.  320) 

SCOTT  «t  ox.  V.  DELTA  LAND  fc  WATER 
CO.  et  al.    (Civ.  359 1.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     April  11,  1922.     Hear- 
ing Denied  by  Supreme  Court  Jane  8,  1922.) 
« 

1.  VMidor  and '  iHirohaser  C=s33— That  aoma 
rapraaentations  found  to  have  baen  made  are 
not  actionable  doe*  not  affect  Judgment  re^ 
acinding  contract  on  evidanoa  showing  ao- 
tlonable  misrepresentation. 

In  purcliasers'  action  to  rescind  contract, 
the  fact  that  some  of  the  misrepresentations 
alleged  and  found  to  have  been  made  are  not 
actionable  does  not  affect  the  judgment  re- 
scinding the  contract,  where  it  can  be  sustain- 
ed upon  evidence  supporting  any  one  action- 
able material  misrepresentation. 

2.  Vendor  and  partshaser  <3=937(e)--IMIsrepre* 
ssatatlons  from  which  no  damage  could  result 
held  not  actlonahle. 

As  respects  validity  of  contract  for  pur- 
diase  of  laiad  and  shares  of  stock  in  irrigation 
company,  misrepresentations  as  to  the  cost  of 
the  water  system,  the  nwnber  of  cattle  and 
aheep  being  cared  for  in  the  valley  where  the 
land  was  situated,  and  as  to  the  dam  having  a 
cement  core,  held  not  materiaL 

3.  Veadvr  aad  iMrohaser  «s>36(2)— Mlsrepre- 
8««taUana  a*  to  prodnotlveaaaa  of  land  and 
■dequa^  of  water  supply  held  ground  for 
raaeisaion. 

As  respects  validity  of  contract  for  pur- 
chase of  land  and  stock  in  irrigation  company. 


misrepresentations  as  to  the  productive  qual- 
ity of  the  soil  and  as  to  the  adequacy  of  the 
water  supply,  if  purchasers  were  thereby  in- 
duced to  contract,  held  ground  for  rescission. 

4.  Vendor  and  purchaser  «=»37(4)— When  pur* 
chaser  could  rely  on  vendor's  representations 
as  to  productiveness  of  land  and  water  sup- 
ply. 

A  purchaser  had  the  right  to  rely  on  ven- 
dor's representations  as  to  productiveness  of 
labd  and  adequacy  of  water  supply  unless  be 
possessed  knowledge  sufficient  to  induce  a  be- 
lief that  the  representations  did  not  accord 
with  the  facts,  or  unless  the  conditions  were 
such  as  to  put  him  upon  notice  that  the  truth 
bad  not  been  stated. 

5.  Vendor  and  iwrchaaer  i8..j11  Evidence  helil 
to  austaln  findings  that  vendor  misrepre> 
seated  prodnctiveneas  of  land  and  adequacy 
of  water  auppiy. 

In  purchasers'  action  to  rescind  contract, 
evidence  held  to  sustain  findings  that  vendor 
made  misrepresentationa  as  to  the  productive 
quality  of  the  soil,  and  as  to  the  adequacy  of 
tlie  water  supply. 

6.  Appeal  and  error  «s>IOI  1(1)— Finding  o> 
eonflleting  evhtenoe  conclusive. 

Trial  court's  conclusion  of  fact  on  conflict- 
ing evidence  is  conclusive  on  appeal. 

7.  Vendor  and  purchaser  €=>42— Fraud  indue* 
ing  execution  of  contract  not  waived  by  mod* 
Iflcatlon  of  oontraot  before  dlscoveiy  of 
fraud. 

Fraud  by  which  purchasers  were  induced 
to  enter  into  contract  was  not  waived  by  chang- 
ing of  contract  at  a  time  when  purchasers  were 
not  aware  of  the  fraud. 

8.  Vendor  and  purchaser  «=>l  19— Purchasera 
held  not  barred  by  laches  from  right  to  r»> 
scind  contract  for  misrepresentationa. 

Where  purchasers  obtained  information  re- 
specting inadequacy  of  water  supply,  and  at- 
tempted to  cancel  the  contract  in  August,  1815, 
and  carried  on  negotiations  for  cancellation  for 
several  months  thereafter,  gave  notice  of  re- 
scission March,  1916,  and  commenced  action 
therefor  during  May,  1916,  they  were  not  bar- 
red by  laches  from  the  right  to  rescind  on  the 
ground  of  misrepresentations. 

9.  Vender  and  purchaser  «=s37(5)— Good  faith 
in  making  material  misrepresentations  no  de* 
fenae. 

In  action  for  rescission  of  contract  be- 
cause of  misrepresentations,  the  good  faith 
of  the  party  who  made  the  representations  is 
no  defense  under  Civ.  Code,  }  1572. 

10.  Coatraeta  «=394(3)— Rnie  of  criminal  law 
requiring  proof  of  speclflo  intent  to  defraud 
not  applicable  to  civil  aotlona. 

The  rule  of  the  criminal  law  requiring  proof 
of  a  specific  intent  to  defraud  in  false  pretense 
cases  does  not  apply  to  civil  actiona. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  R.  Willis,  Judge. 

Action    by    Charles    C    Scott    and    wife 
against  the  Delta  Land  &  Water  Company, 
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a  corporatioii,  and  another.     Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Wm.  Story,  Jr.,  of  Ouray,  Colo.,  and  Jo- 
seph Li.  Lewlnsohn,  of  Los  Angeles,  for  ap- 
pellants. 

L.  M.  Fall,  Dudley  W.  Robinson,  and  Hick- 
cox  &  Crenshaw,  all  of  Ix>b  Angeles,  for  re- 
spondents. 

JAMES,  J.  Plaintiffs,  alleging  misrepre- 
sentations fraudulently  made  to  induce  them 
to  enter  into  a  contract  for  the  purchase  of 
certain  land  and  water  rights  in  the  state  of 
Utah,  brought  this  action  to  enforce  rescis- 
sion. The  prayer  of  their  complaint  was 
that  the  contract  of  sale  be  canceled;  that 
a  certain  mortgage  creating  a  lien  against 
real  property  in  the  state  of  California, 
wh)ch  was  executed  by  them  to  secure  pay- 
ment of  a  portion  of  the  purchase  price  of 
the  Utah  laqd  and  water  stock,  be  ordered 
surrendered,  and  promissory  notes  made  In- 
cidental therewith  be  canceled,  and  for  dam- 
ages and  costs.  The  decree  as  entered  secur- 
ed to. the  plaintiffs  all  of  the  relief  demand- 
ed, except  that  no  judgment  was  allowed  for 
damages.  The  defendants  have  appealed 
from  the  judgment,  and  assign  as  a  princi- 
pal ground  therefor  that  the  evidence  was 
Insufficient  to  sustain  the  findings  of  the 
trial  court  Certain  alleged  errors  of  law 
occurring  in  the  course  of  the  trial  make  up 
the  remaining  points  upon  which  it  Is  claim- 
ed that  a  reversal  should  be  ordered. 

The  defendant  Delta  Land  &  Water  Com- 
pany was  the  owner  of  the  real  prtTperty 
contracted  to  be  purchased  by  the  plaintiffs ; 
the  Western  Securities  Company  was  an  al- 
lied corporation  organized  for  the  purpose 
of  acting  as  sales  agent  of  the  property.  The 
legal  connection  between  the  two  corpora- 
tions was  BO  close  as  to  leave  no  question 
but  that  the  corporation  first  named  assumed 
full  re^onslbillty  for  every  act  done  and 
representation  made  by  any  of  the  officers  or 
agents  of  the  latter  while  promoting  sales  of 
the  Delta  properties;  hence,  in  references 
made  hereinafter  to  such  officers  or  agents, 
they  will  for  convenience  be  generally  refer- 
red to  as  those  of  the  defendants,  and  the 
principal  corporation  will  be  designated  as 
the  Delta  Company.  Plaintiffs  in  their  com- 
plaint alleged  that  on  March  5,  1915,  they 
entered  Into  a  contract  to  purchase  from  the 
Delta  Company  160  acres  of  land  in  Beaver 
county,  Utah,  and  160  shares  of  capital  stock 
of  the  Beaver  County  Irrigation  Company 
(all  of  the  stock  of  the  latter  corporation  be- 
ing owned  by  the  Delta  Company);  that  they 
executed  notes  to  cover  the  purchase  price 
of  the  land,  which  was  agreed  to  be  $3,800, 
and  the  price  of  the  water  stock,  which  was 
agreed  to  be  $11,200,  and  in  addition  thereto 
gave  a  mortgage  on  five  acres  of  land  which 
they  owned  near  the  town  of  Whlttler,  in 
(OaUfomia,  to  secure  payment  of  the  $3,800. 
The  payment  of  the  price  of  the  water  stock 


was  secured  by  assignment  of  the  shares  to 
the  Delta  Company,  and  by  mortgages  made 
covering  the  land  purchased.  They  alleged 
that  on  May  20,  1916,  a  new  agreement  was 
made  whereby  plaintiffs  relinquished  one- 
half  of  the  land  and  water  stock  agreed  to 
be  purchased,  and  contracted  then  to  pay  for 
80  acres  retained  by  them  at  the  price  of 
$30  per  acre,  and  80  shares  of  water  stock  at 
$70  per  shara  The  terms  of  the  notes  given 
on  account  of  the  modified  contract  were 
changed  from  those  which  accompanied  the 
original  contract,  but  the  mortgage  liens  re- 
mained, and  80  of  the  shares  of  water  sto<^ 
continued  to  be  held  by  the  Delta  C<»npany 
as  collateral  security.  Plaintiffs  alleged  that 
their  contract  to  purchase  the  land  and  wa- 
ter stock  was  procured  through  false  and 
fraudulent  representations  made  to  them  by 
defendants;  that  the  defendants  represented: 
(1)  that  the  land  "was  of  the  best  quality,  fer- 
tile In  every  respect,  free  from  alkali  and 
noxious  weeds,  and  suitable  for  growing 
thereon  all  kinds  of  crops  of  hay,  grain  and 
vegetables";  (2)  that  the  Delta  Company 
owned  all  of  the  water  flowing  to  Beaver  riv- 
er, and  that,  according  to  the  record  kept  by 
the  United  States  Government  for  14  years, 
that  river  furnished  sufficient  average  flow  to 
irrigate  44,000  acres  of  land ;  that  all  of  the 
said  water  had  been'  made  appurtenant  to  the 
15,000-acre  tract  of  land  owned  by  the  Delta 
Company,  and  that  it  was  sufficient  and  would 
furnish  all  necessary  water  for  irrlgatingr 
said  tract,  and  amount  to  an  average  each 
year  of  not  less  than  3  "acre-feet";  that 
said  land  was  worth  $30  per  acre,  and  the 
water  stock  was  worth  $70  per  share.  There 
were  other  allegations  as  to  fraudulent  rei>- 
resentatlons,  such  as  that  defendants  stated 
that  the  Delta  Company  had  spent  $1,000,000 
In  providing  an  irrigation  system;  that 
many  thousand  cattle  and  sheep  (the  partic- 
ular number  being  stated  In  the  complaipt) 
were  being  cared  for  and  fed  in  the  valley 
where  the  land  was  situated;  that  the  dam 
provided  to  hold  the  water  in  storage  had  a 
cement  core  extending  to  bedrock.  It  was 
alleged  that  the  land  was  not  fertile;  that 
it  was  Impregnated  with  black  alkali;  that 
it  was  not  of  the  best  quality,  or  in  any  re- 
spect suitable  to  grow  hay,  grain,  and  vege- 
tables, and  that  the  water  supply  was  not 
as  represented,  or  sufficient  with  which  to 
irrigate  the  16,000-acre  Uact,  but  sufficient 
only  to  irrigate  not  to  exceed  6,000  acres: 
that  the  United  States  government  had  not 
kept  a  record  of  the  flow  of  water  for  14 
years,  but  had  only  kept  a  record  for  6  years, 
and  that,  according  to  such  record,  it  was 
not  shown  that  there  was  sufficient  water  In 
Beaver  river  to  furnish  an  average  of  3 
"acre  feet"  annually  to  the  15,000-acre  tract ; 
that  in  the  year  1915,  on  or  about  July  1st, 
the  water  was  exhausted,  and  that  no  fur- 
ther water  was  available  during  that  season 
for  the  irrigation  of  crops,  and  that  the  otber 
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representattona  referred  to  were  not  found- 
ed In  fact.  Tlie  trial  judge  found  that  mls- 
repreeentatlonB  had  been  made  tn  the  partlc- 
alars  alleged,  and  foand  that  the  land  was 
not  worth  more  than  $10  per  acre,  and  the 
water  stock  not  more  than  $15  i)er  share. 

[1-4]  The  judgment  may  be  sustained  upon 
evidence  supporting  any  one  material  mis- 
representation. Davis  V.  Butler,  154  Cal. 
823,  98  Pac.  1047;  Thomas  v.  Hacker,  179 
CaL  731,  178  Pac.  855.  It  matters  not  that 
there  may  hare  been  included  in  the  allega- 
tions and  findings  representations  which  are 
not  actionable;  for  Instance,  the  representa- 
tions as  to  the  cost  of  the  water  system'  and 
as  to  the  number  of  cattle  and  sheep  which 
were  represented  as  being  cared  for  In  the 
valley  where  the  land  was  situated,  and 
whether  the  dam  had  a  cement  core,  may  be 
left  out  of  consideration.  The  representa- 
tions as  to  the  productive  quality  of  the  soil 
and  as  to  the  adequacy  of  the  water  supply 
were  material  factors  which,  If  they  furnish- 
ed an  Inducement  to  the  vendees  to  enter  in- 
to the  contract  made  by  them,  would  afford 
ground  upon  which  to  base  a  rescission  when 
their  falsity  was  established.  Bickel  v.  Hun- 
ger, 20  Cal.  App.  633,  129  Pac.  958 ;  Tracy 
V.  Smith,  175  Cal.  161,  164,  166  Pac.  535.  On 
the  other  hand,  if  the  land  was  as  represent- 
ed, and  the  water  supply  adequate,  no  dam- 
age could  result  because  of  any  of  the  other 
alleged  misrepresentations.  Misinformation 
■8  to  the  material  matters  referred  to  would 
constitute  representations  as  to  existing  facts 
and  conditions,  and  would  not  fall  within 
the  category  of  mere  opinion  or  speculation. 
Barron  E^st  Co.  v.  Woodruff  Co.,  163  Cal. 
673.  126  Pac.  851,  42  L.  R.  A.  (N.  S.)  125. 
And  the  vendee  had  the  right  to  rest  upon 
them  unless  he  possessed  knowledge  sufficient 
to  induce  a  belief  that  the  representations 
did  not  accord  with  the  facts,  or  unless  the 
conditions  were  such  as  to  put  him  upon  no- 
tice that  the  truth  had  not  been  stated. 
Willey  V.  Clc'iients,  146  CaL  91,  79  Pac.  850; 
Ntdier  V.  Hansen,  12  Cal.  App.  370,  107  Pac. 
565. 

The  evidence  showed  that  the  Delta  Com- 
pany Issued  a  circular  which  was  printed 
and  used  generally  by  the  sales  agents,  which 
contained  these  statements: 

"15,000  acres  of  virgin  soil  under  a  one  mil- 
lion dollar  irrigation  system;  an  inexhaustible 
■apply  of  water  that  makes  the  Milford  farm- 
er absolutely  independent  of  rainfall." 

Plaintiff  0.  O.  Scott  (the  husband)  testified 
that  he  was  a  farmer  residing  near  Whittier, 
California ;  that  he  had  been  solicited  by  an 
agent  of  the  defendants  to  purchase  land  in 
the  Utah  tract,  and  that  he  was  given  one  of 
the  circulars  to  which  reference  has  been 
made;  that  he  went  to  Utah  In  February  of 
1915  with  an  agent  of  defendant,  and  was 
shown  an  experimental  farm  upon  which 
was  a  good  stand  of  alfalfa  (this  experimen- 
tal farm  had  been  highly  fertilized  but  the 


agents  did  not  give  that  information  to 
Scott) ;  that  he  was  shown  the  dam  in  which 
was  collected  the  water  supply,  and  that  the 
agent  told  him  that  every  share  of  water  en- 
titled the  holder  to  8  acre-feet;  that  the 
agent  explained  what  the  term  "3  acre-feet" 
meant;  that  at  MinersvIUe  adjoining  the 
15,000-acre  tract  the  agent  showed  trees  and 
berries,  and  said  that  there  could  be  grown 
just  such  products  on  the  tract  referred  to; 
also  that  the  agent  showed  alfalfa  which  he 
said  had  been  planted  35  years,  and  said 
that  the  same  kind  of  crop  could  be  produced 
on  the  land  which  said  plaintiff  was  solicited 
to  buy;  that  the  agent  took  a  shovel  and 
showed  different  soils ;  said  that  it  was  all 
good  soil;  that  he  had  never  seen  better; 
and  made  the  representations  regarding  the 
government  having  measured  the  water  for 
14  years,  and  of  the  conclusions  drawn  there- 
from as  to  the  water  supply,  as  the  same 
were  alleged  by  plaintiffs  in  their  complaint. 
The  land  bad  never  been  cultivated  or  chang- 
ed from  Its  raw  state. 

It  appears  by  Scott's  testimony  that  he  did 
not  enter  into  a  contract  Immediately  after 
making  this  first  trip  to  the  Utah  land,  and 
other  agents  of  the  defendants  soon  caUed 
upon  him,  one  of  whom  (the  president  of  the 
Delta  Company)  stated  that  "they  had  suffi- 
cient water  for  44,000  acres,  but  to  make  this 
thing  safe  for  the  people  we  are  going  to  put 
it  on  only  15,000."  Following  this,  plaintiffs 
made  the  contract  of  March  6,  1915.  Shortly 
thereafter  Scott  took  his  son  and  went  upon 
the  land  contracted  to  be  purchased,  and 
spent  some  time  in  leveling. and  clearing  the 
ground.  He  raised  no  crops,  but  expressed 
himself  in  his  testimony  as  having  become 
dissatisfied  with  conditions,  although  he  did 
not,  during  his  stay  there,  obtain  informa- 
tion as  to  whether  the  water  supply  would 
be  adequate,  or  what  the  productivity  of  the 
soil  was.  Upon  his  return  to  his  home  in 
Los  Angeles  county  he  requested  and  secured 
the  new  agreement  which  has  been  mention- 
ed, under  which  he  contracted  to  purchase 
but  one-half  of  the  land  covered  by  the  agree* 
ment  of  March  5th.  Some  time  in  July  of 
1915  he  received  notice  that  the  water  sup- 
ply for  irrigation  purposes  had  for  the  time 
being  become  exhausted,  and,  after  negotia- 
tions with  the  Delta  Company  looking  to  an 
abrogatlofa  of  his  contract,  all  of  which  fail- 
ed of  result,  he  served  on  behalf  of  himself 
and  wife  a  notice  of  rescission,  which  notice 
was  given  on  March  20,  1916. 

As  to  the  representations  concerning  the 
character  of  the  soil,  it  must  be  conceded 
that  such  representations,  testified  by  Scott 
as  having  been  made,  warranted  the  latter 
in  believing  and  assuming  that  the  soil  was 
of  a  character  as  would  produce  cro|«  of 
general  kinds  suitable  to  that  locality  and 
in  average  quantities.  It  was  shown,  even 
by  the  testimony  of  witnesses  for  the  defend- 
ant, that  the  land  was  lacking  in  humus 
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comstitaent,  and  would  not  produce  general 
crops  until  that  element  had  been  supplied, 
either  by-  fertilizing  with  material  brought 
upon  It,  or  by  growing  aUaUa  thereon  for 
several  years;  furthermore  that  for  the 
first  year  or  two  even  an  average  crop  of  al- 
falfa could  not  be  produced.  The  represen- 
tation was  that  the  then  condition  of  the 
land  was  such  as  would  produce  crops  of  the 
kind  referred  to,  and  in  average  quantities, 
and  such  representation  would  not  be  satis- 
fied by  showing  that,  after  a  process  of  fer- 
tilization extending  over  several  years,  the 
land  might  be  made  productive.  It  Was 
shown  that  the  only  way  that  the  quality  of 
the  soil  conld  be  determined  would  be  by 
chemical  analysis,  or  by  actual  experimenta- 
tion ;  hence  there  could  be  no  Imputation  of 
negligence  because  Scott,  a  farmer,  having 
been  afforded  an  opportunity  to  see  and  ex- 
amine the  soil,  did  not  at  once  discover  Its 
true  character. 

[6,  6]  The  evidence  was  sufficient  to  sus- 
tain the  finding  on  that  issue.  It  was  suffi- 
cient also  to  support  the  conclusion  of  the 
trial  Judge  that  1.7  acre-feet,  which  he  found 
to  be  the  maximum  available  supply  of  wa- 
ter, was  insufficient  to  properly  Irrigate  the 
15,000-acre  tract.  There  was  some  conflict 
in  the  evidence  as  to  that  issue,  but  there 
was  testimony  of  witnesses  who  stated  that 
the  requirement  (or  .the  water  duty,  as  it 
was  termed)  was  3  acre-feet  annually  in  or- 
der to  meet  needs  In  the  production  of  av- 
erage crops.  This  testimony  furnished  evi- 
dence of  a  substantial  kind  and,  as  this 
court  has  no  duty  to  resolve  the  conflict,  the 
conclusion  of  the  trial  Judge  upon  that  mat- 
ter of  fact  must  b'e  taken  as  final.  Upon  the 
two  main  issues  specified  there  was  sufficient 
evidence. 

[7]  The  fraud  was  not  waived  by  the 
changing  of  the  contract  on  May  20, 1915.  At 
the  latter  date  plaintiffs  had  not  been  made 
aware  of  the  deficiencies  In  soil  and  water 
supply.  The  consent  of  the  Delta  Company 
to  the  release  of  the  obligations  of  the  plain- 
tiffs as  to  one-half  the  quantity  of  land  and 
water  shares  purchased  was  not  in  any  way, 
so  far  as  Is  shown,  based  upon  a  condition 
that  the  Delta  [Company  should  no  longer 
be  liable  for  any  fraudulent  representations 
made  as  an  Inducement  to  the  plaintiffs  to 
enter  into  the  original  contract.  'The  con- 
tract of  May  20th  amounted  to  a  modification 
of  the  original  agreement;  It  carried  with 
It  the  original  mortgage  security  as  then  ex- 
isting against  the  California  property  of  the 
plaintiffs. 

[t]  Plaintiffs  were  not  guilty  of  laches  bar* 
ring  them  from  the  equitable  relief  sought 
In  August  of  1915  they  obtained  information 
respecting  the  inadequacy  of  the  water  sup- 
ply. They  then  proceeded  In  an  attempt  to 
secure  a  cancellation  of  their  contract,  and 
negotiations  proceeded,  it  may  be  gathered 
from  the  record,  tot  several  months  there- 


after. About  ICardi  20,  1916,  they  gave  no- 
tice of  rescission,  and  on  May  3d  of  the  same 
year  commenced  this  action.  They  acted 
with  reasonable  diligence  In  pursuing  the 
remedy  which  the  law  afforded  them.  No 
conditions  are  shown  as  where  the  opposite 
party  has  so  changed  its  situation,  relying 
upon  the  contract,  as  to  make  it  Inequitable 
that  It  should  now  be  compelled  to  release 
plaintiffs  from  the  obligations  assumed  by 
them.  The  offer  of  the  plaintiffs  to  release 
to  the  Delta  Company  all  claim  to  the  land 
or  water  stock  was  sufficiently  expressed  in 
the  notice  of  rescission. 

[9,10]  The  court  in  Its  findings  recited  that 
the  representations  made  by  defendants  and 
their  agents  were  "false,  untrue,  misleading, 
and  fraudulent,  and  were  positively  assert- 
ed by  said  defendants  and  their  said  agents, 
and  each  of  them,  to  be  true,  in  a  manner 
not  warranted  by  the  Information  which 
they  or  either  of  them  possessed  at  the  time 
of  the  making  thereof."  Appellants  argue 
that  the  burden  rested  with  the  ree^wndents 
to  show  at  the  trial  that  tfie  representations 
when  made  by  defendants  were  not  "actual- 
ly believed  by  the  defendants  on  reasonable 
grounds  to  be  true."  This  point  carries  with 
It  the  suggestion  that  the  finding  of  the  court 
which  has  Just  been  referred  to  was  not  suf- 
ficient to  support  the  Judgmoit.  Aside  from 
the  provisions  of  section  1572  of  the  Civil 
Code,  it  la  not  established  by  the  weight  of 
authority  in  the  United  States  that  a  party 
to  a  contract  may  Innocently,  and  with  be- 
lief In  the  truth  of  bis  statements,  misrepre- 
sent to  the  opposite  party  conditions  mate- 
rial to  the  consideration  to  be  rendered  by 
the  former  and  escape  liability.  In  a  civil 
action  the  good  faith  of  the  party  who  pro- 
cures^  the  assent  of  another  to  the  making  of 
a  contract  by  material  misrepresentations  is 
of  no  moment. 

"Many  courts  lay  down  the  rule  that  the  mis- 
representation  of  a  material  fact  may  b« 
groand  for  rescinding  or  avoiding  a  contract 
though  there  is  no  actual  fraud,  and  though  It 
is  innocently  made.  Such  a  representation  is 
considered  to  be  constructively  fraudulent  be- 
cause of  its  effect  of  imposing  upon  and  de- 
ceiving the  person  to  whom  it  is  made."  12  B. 
C.  li.  p.  343,  par.  0& 

The  rule  of  the  criminal  law  requiring 
proof  of  a  specific  intent  to  defraud  in  false 
pretense  cases  does  not  apply  to  civil  actions. 

Errors  alleged  to  have  been  committed  by 
the  trial  judge  in  his  rulings  on  the  admis- 
sion of  evidence  have  been  examined,  and  as 
to  none  of  them  is  it  made  to  appear  that 
the  appellants  have  been  bo  prejudiced  as  to 
entitle  them  to  a  new  trial.  There  was  com- 
petent evidence  to  the  main  issues  whicb 
have  been  hereinbefore  discussed.  Such  evi- 
dence supports  the  findings  and  Judgment. 

The  Judgment  is  affirmed. 

We  concur:  CONRBT,  P.  J.;  SHAW.  J. 
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WATER  CO. 
(Civ.  3590.) 


V.  PERRY 


(District  Oonrt  of  Appeal,  Second  District, 
Dirision  1,  California.'  AprU  11,  1922. 
Hearing  Denied  bj  Supreme  Conrt  Jane  8, 
1922.) 

1.  PI«adiB|  «=>4I  I— PartiM  who  wKhout  ob< 
Jection  assnned  issue  to  be  presented  by 
eroee-ooffl plaint  cannot  complain  that  It  was 
not  properly  presented. 

A  cross-complaint  must  in  itself  state  facts 
sufficient  to  entitle  the  ideader  to  affirmative 
relief,  and  is  not  aided  by  averments  in  other 
pleadings;  but,  where  the  parties  without  ob- 
jection to  the  pleading  assnmed  the  issue  to  be 
properly  presented,  and  made  no  objection  to 
evidence,  they  cannot  complain  on  appeal. 

2.  Vendor  and  purchaser  9=»42— Fraud  Indno- 
ing  exeeutlott  of  contract  was  not  waived  by 
modiflcation  of  contract  before  discovery  of 
frand. 

Fraud  inducing  the  execution  of  a  contract 
waa  not  waived  by  modification  of  the  contract 
prior  to  discovery  of  fraud. 

3.  Waters  and  water  courses  ^=s23A — Rights 
of  purchasers  of  water  etock  under  notice  of 
rescission  held  not  affected  by  payment  of 
asseeements  to  prevent  sale  for  nonpayment. 

Payments  of  assessments  on  water  stock 
to  prevent  a  sale  thereof  for  nonpayment  by 
purchasers  subsequent  to  service  of  notice  of 
rcsdaeion  of  the  contract  for  purchase  there- 
of did  not  affect  the  rights  of  the  purchasers 
under  their  notice  of  rescission. 

4.  Appeal  and  error  «=3ll70(7)— Erreneom 
admission  of  evidence  held  harmless  In  view 
of  ether  evidenoo  overwbelnilnaly  evpportint 
the  flndlng. 

In  purchasers'  action  to  rescind  contract 
because  of  misrepresentations  as  to  the  pro- 
doetiveDess  of  the  land  and  adequacy  of  the 
water  supply,  admission  of  document  signed  by 
other  purchasers  as  to  inadequacy  of  water 
supply,  if  error,  held  harmless  under  Const 
■rt-  6,  §  4^,  in  view  of  overwhelming  evidence 
in  support  of  the  conclusion  that  the  water 
supply  was  inadequate. 

5.  Vendor  and  purchaser  <s=3l  1 3— Purchasers 
held  not  barred  by  laches  from  obtaining 
reeeleslon  of  contract  for  fraud. 

Purchasers  who  gave  notice  of  rescission 
promptly  upon  discovery  of  frand,  and  who 
tendered  back  and  offered  to  relinquish  and  re- 
turn to  vendor  everything  of  value  which  they 
had  received,  were  not  barred  by  laches  from 
obtaining  relief  in  vendor's  action  brought  less 
than  9  months  after  service  of '  notice  of  re- 
scission, since  purchasers  were  not  required 
to  immediately  sue  to  enforce  rescission,  but 
could  await  affirmative  action  on  part  of  ven- 
dor, and  set  up  facts  upon  which  they  based 
their  right  to  relief  in  vendor's  action. 

Appeal  from  Superior  Coart,  Los  Angeles 
County ;  Frank  R.  Willis,  Jadge. 

Action  by  the  Delta  Land  &  Water  Com- 
pany against  Harry  F.  Perry  and  others.  In 


which  the  defendant  filed  a  cross-complaint. 
Judgment  for  defendants,  and  plaintifr  ai>- 
peols.    Aflbrmed. 

William  Story,  Jr.,  of  Ouray,  Colo.,  and 
Llssner  &  Lewinsohn  and  Lewinson  &  Bam- 
blll,  all  of  Los  Angeles,  for  api^llant. 

L.  M.  Fall,  Dudley  W.  Robinson,  and 
Hickcox  &  Crenshaw,  all  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  In  this  action  plaintiff  sought 
the  foreclosure  of  a  mortgage  given  by  de- 
fendants to  secure  the  payment  of  their 
promissory  note  In  the  sum  of  $2,400.  By 
answer  defendants  admitted  the  execution 
and  delivery  of  the  note  and  mortgage,  but, 
as  a  defense  to  the  cause  of  action,  alleged 
the  same  was  procured  by  false  and  fraudu- 
lent representations  made  by  plaintiff  and 
its  agents,  whereby  defendants  in  reliance 
tbereon  were  Induced  to  buy  from  plaintiff 
certain  arid  land  and  right  to  water  for  ir- 
rigating the  same,  which  right  was  evidenc- 
ed by  shares  of  stock  in  the  Beaver  (bounty 
Irrigation  Company,  a  subsidiary  of  plaintiff, 
and  for  the  purchase  price  of  which  the  note 
and  mortgage  were  giv^i  to  plaintiff.  By 
a  cross-complaint  filed  they  alleged  in  sub- 
stance the  facts  set  forth  in  the  answer  as 
a  defense  to  the  action,  and  prayed  that  the 
note  and  mortgage  constituting  plaintiff's 
cause  of  action  be  annulled  and  canceled. 
The  court  upon  trial  of  the  issues  found  in 
accordance  with  the  allegations  of  defend- 
ants' answer  and  cross-complaint,  and  en- 
tered Judgment  thereon  In  favor  of  defend- 
ants as  prayed  for,  from  which  plaintiff  has 
appealed. 

The  40  acres  of  land  sold  to  defendants, 
and  for  the  purchase  of  which  the  note  and 
mortgage  securing  the  same  were  executed, 
was  a  part  of  a  tract  of  15,000  acres  of  arid 
land  situated  in  Beaver  county,  Utah,  for 
the  irrigation  and  development  of  which 
plaintiff,  in  the  name  of  the  Beaver  County 
Irrigation  Company,  caused  to  be  construct- 
ed a  reservoir  for  Impounding  the  waters  of 
Beaver  river,  together  with  a  system  of  con- 
duits for  distributing  the  water  upon  the 
same. 

A  complete  history  of  the  scheme  adopted 
by  plaintiff  for  the  development  of  this 
large  tract  of  land,  and  the  means  and  rep- 
resentations employed  by  It  in  procuring  pur- 
chasers of  subdivisions  thereof,  together 
with  one  share  of  stock  in  the  irrigation 
company  for  each  acre  of  land  as  a  means  of 
obtaining  water  for  sufilciently  irrigating 
the  land,  without  which  crops  could  not  be 
successfully  produced,  is  stated  in  an  opin- 
ion by  this  court,  filed  on  AprU  11,  1922,  in 
the  case  of  Scott  et  al.  v.  Delta  Land  ft  Wa- 
ter Co.  (av.  No.  3501),  207  Pac.  389.  As 
shown  by  the  evidence  In  the  instant  case, 
the  representations   made  and  means  em- 
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ployed  by  plaintiff  to  Induce  defendants  to 
purchase  the  land  and  water  stock  and  ex- 
ecute the  note  and  mortgage  are,  as  conceded 
by  appellant,  substantially  the  same  as  made 
and  employed  in  the  Scott  Case.  No  pur- 
pose could  be  served  by  a  repetition  of  what 
is  there  said  in  discussing  that  feature  of 
the  case.  Suffice  it  to  say  that,  nowitbstand- 
Ing  testimony  on  behalf  of  plaintiff  In  con- 
flict therewith,  there  is  here,  as  in  the  Scott 
Case,  ample  evidence  to  support  the  finding 
that  defendants,  in  buying  the  land  and  water 
stock,  and  executing  the  note  and  mortgage 
in  part  payment  therefor,  relied  upon  the 
representations  so  made  by  plaintiff  and  its 
recognized  agents ;  that  suc|i  representations 
were  false  and  untrue,  and  "were  known  to 
the  cross-defendant  at  the  time  of  making 
them  and  each  of  them  to  be  wholly  false, 
untrue  and  fraudulent"  The  finding  relates 
to  the  representations  as  to  the  fertility  of 
the  soil,  its  content  of  humus,  freedom  from 
alkali,  and  the  adequacy  of  a  supply  of  wa- 
ter for  irrigation,  Uie  amount  of  which,  as 
represented  to  defendants,  was  2%  acre  feet 
for  each  acre  of  the  entire  tract.  A»  in  the 
case  referred  to,  wherein  the  evidence  touch- 
ing such  Issues  is  substantially  the  same  as 
in  this,  we  conclude  there  is  no  merit  in  ap- 
pellant's contentioa  that  tha  findings  are 
without  sufficient  support  In  the  evidence. 

(1]  The  fraudulent  representations  where- 
by defendants  were  induced  to  execute  the 
note  and  mortgage  were  set  up  by  the  an- 
swer as  a  defense  to  the  foreclosure  of  the 
mortgage.  By  a  cross-complaint  filed  there- 
with defendants  alleged  the  same  facts 
pleaded  by  way  of  defense,  and  upon  which 
they  based  a  claim  for  affirmative  relief, 
namely,  the  cancellation  of  the  note  and 
mortgage.  In  the  cross-complaint,  however, 
they  failed  to  allege  a  rescission  or  offer  to 
rescind,  by  reason  of  which  omission  appel- 
lant insists  that  the  cross-complaint  did  not 
state  facts  upon  which  defendants  were  en- 
titled to  affirmative  relief,  and  hence  the  judg- 
ment canceling  the  note  and  mortgage  should 
be  reversed.  B^Irchlld  v.  Western  Securities 
Corporation,  176  Cal.  742,  169  Pac  363. 
While  it  is  true  that  a  cross-complaint  must 
in  Itself  state  facts  sufficient  to  entitle  the 
pleader  to  affirmative  relief,  and  is  not  aid- 
ed by  averments  in  other  pleadings,  never- 
theless, where  the  parties  without  objection 
to  the  pleading  assume  the  issue  to  be  prop- 
erly presented,  and  make  no  objection  to 
evidence  touching  the  same,  they  are  in  no 
position  on  appeal  to  complain  of  such  de- 
fect. It  is  alleged  that  defendants  first  dis- 
covered the  fraud  about  July  1,  1915.  While 
no  reference  is  made  thereto  in  the  cross- 
complaint,  there  was  attached  to  It,  marked 
"Exhibit  A,"  a  notice  of  rescission  upon  the 
ground  of  false  and  fraudulent  representa- 
tions made  by  said  company.  Its  officers  and 
agents,  and  wherein  defendants  tendered  to 
the  company  deeds  to  said  property  go  con- 


veyed to  them  by  plaintiff,  and  offered  to  ex- 
ecute such  other  or  further  instrummts  as 
might  be  requested  in  order  to  release  any 
interest  they  might  have  in  the  property, 
end  demanded  a  cancellation  and  retiun  of 
the  note  and  mortgage  m«itioned.  At  the 
trial,  and  without  objection,  the  notice  of 
rescission,  copy  of  which  was  attached  to 
the  cross-complaint,  was  offered  and  received 
in  evidence,  and  idaintiff  admitted  the  same 
was  served  on  Its  agent  on  July  15,  1915. 
It  thus  appears  that  the  issue,  though  not 
presented  by  the  pleading,  was  nevertheless 
fully  tried,  and  hence  appellant  could  not 
have  been  prejudiced  by  reason  of  the  er- 
ror, and  is  now  for  the  first  time  In  no  posi- 
tion to  complain  on  account  of  its  omlssioii 
from  the  pleading. 

[2]  It  Is  also  claimed  in  this  case,  as  in 
the  Scott  Case,  that  the  right  to  rescind  on 
account  of  fraud  was  waived  by  the  making 
of  a  new  contract.  This  contention  Is  based 
upon  the  fact  that  on  January  20,  1915,  Per- 
ry purcliased  80  acres  of  land,  together  with 
80  shares  of  water  stock,  as  to  which,  but 
prior  to  July  1,  1915,  when  be  learned  of 
the  fraud,  he  agreed  with  plaintiff  for  a 
modification  of  his  contract  by  which  he 
8urr«idered  40  acres  of  the  land,  together 
with  the  stock>  attached  thereto,  retaining 
the  balance  with  40  shares  of  water  stock, 
upon  which  the  note  and  mortgage  were  to 
be  applied.  Under  these  circumstances,  and 
since  the  modification  was  had  prior  to  the 
discovery  of  the  fraud,  defendant's  act  In 
making  the  new  contract  did  not  relieve  the 
transaction  of  the  vice  of  the  original  act 
founded  in  fraud.  Since  defendants  had  no 
knowledge  of  the  fraud  prior  to  the  subse- 
quent transaction,  their  acts  did  not  consti- 
tute a  waiver  thereof.  Pomeroy's  Eq.  Juris. 
(4th  Ed.)  p.  2090;  Hodgklns  v.  Dunham,  10 
Cal.  App.  600,  103  Pac.  351. 

[3]  It  also  appears  that  subsequent  to 
serving  the  notice  of  rescission  defendants 
paid  two  assessments  upon  the  water  stock, 
and  it  is  insisted  by  apipellant  that  this  con- 
stituted a  waiver  of  the  fraud.  The  puri)ose 
of  paying  the  assessments  waa  to  prevent 
a  sale  of  the  stock  for  nonpayment,  and  thus 
preserve  the  property  to  its  rightful  owner. 
In  the  case  at  bar  It  operated  to  preserve 
the  property  to  appellant,  which,  as  the 
wrongdoer,  had  refused  to  accept  a  return  (rf 
the  property  tendered.  The  making  of  the 
payments  did  not  affect  the  rights  of  de- 
fendants under  thelp  notice  of  rescission. 
Clark  V.  Wells,  127  Minn.  353,  149  N.  W. 
547,  L.  B.  A.  1916F,  476;  Shermaster  v.  Cal- 
ifornia Building,  etc.,  Co.,  40  Cal.  App.  661, 
181  Pac.  409. 

[4]  It  Is  next  claimed  that  plaintiff  was 
prejudiced  by  the  ruling  of  the  court  in  ad- 
mitting, over  its  objection  that  the  same  was 
Irrelevant  and  immaterial,  a  document  sign- 
ed by  a  number  of  farmers  who  had  pur- 
chased lands  in  the  project,  wher^n  atten- 
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tion  of  the  plaintiff  was  called  to  die  fact 
that  the  two  preceding  years  had  demon- 
strated that  there  was  not  more  than  half 
enou0i  water  available  to  irrigate  the  lands 
In  the  project,  and  suggested  a  means  of  in- 
creasing the  supply.  Conceding,  as  we  do, 
the  ruling  to  bare  been  erroneous,  neverthe- 
less. In  view  of  the  overwhelming  evidence 
in  BumMrt  of  the  conclusion  that  the  supply 
of  water  was  Inadequate  to  irrigate  the 
lands,  it  cannot  be  deemed  to  have  operat- 
ed prejudicially  to  plalntifF  or  influenced  the 
court  in  arriving  at  its  decision.  Section  4^, 
art.  6,  of  the  Constitution. 

[6]  Lastly,  it  is  claimed  that  dd^endants 
are  barred  from  relief  by  laches.  There  is 
no  merit  in  this  contention.  They  gave'  no- 
tice of  rescission  promptly  upon  discovering 
the  fraud,  tendered  back  and  offered  to  re- 
linquish and  return  to  plaintiff  everything  of 
value  which  they  had  received  from  it.  Plain- 
tiff had  possession  of  the  water  stock,  hold- 
ing it  as  collateral  security  for  the  purchase 
price  thereof,  and  hence  it  was  not  necessary 
to  tender  to  plaintiff  that  which  It  already 
had.  Defendants  were  not  called  upon  to 
Institute  an  immediate  suit  to  enforce  the 
rescission,  but  might,  as  they  did,  await 
some  affirmative  action  on  the  part  of  plain- 
tiff in  this  case  had  and  taken  by  filing  its 
complaint  less  than  nine  months  after  the 
service  of  notice  of  rescission  (Suhr  v.  Lau- 
terfoach,  164  Gal.  591,  130  Pac.  2 ),  and  then 
In  that  action  set  up  the  facts  upon  which 
they  based  their  right  to  relief. 

That  the  land  was  arid,  and  practically 
valueless  for  the  growing  of  crops,  without 
a  supply  of  water  for  irrigation,  admits  of 
no  question.  It  likewise  appears,  that  for 
the  purpose  of  inducing  defendants  to  pur- 
chase the  land  and  execute  the  note  and 
mortgage,  plaintiff's  agents  made  representa- 
tions which  led  the  purchasers  to  believe 
that  plaintiff  had  then  made  ample  jirovl- 
slon  for  an  adequate  supply  of  water  for 
use  upon  the  oitlre  tract  of  15,000  acres, 
to  which  the  water  develoi>ed  and  Impound- 
ed by  the  Beaver  County  Irrigation  Com- 
pany was  made  appurtenant,  and  that  the 
40  shares  of  stock  thereof  so  purchased  by 
defendants  represented  a  right  equal  to 
■**/i»,ooo  of  the  water  of  said  Irrigation 
company,  by  virtue  of  which  defendants  were 
and  would  be  entitled  to  at  least  2^  acre  feet 
of  water  to  each  acre  so  purchased,  and 
which  amount  was  necessary  to  the  proiwr 
Irrigation  of  the  same.  These  representa- 
tions, at  the  time  of  maklnj,  them,  were 
by  plaintUTs  agents  known  to  be  untrue. 
Hence,  conceding,  as  claimed  by  appellant, 
that  other  representations  should  be  disre- 
garded as  mere  expressions  of  (pinion,  nev- 
erth^ees  the  false  representations  as  to  the 
supply  of  water,  standing  alone.  Justify  the 
decision  of  the  trial  court  The  record  as  a 
whole  diaclosea  no  error  which  could  have 
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inrejudiced  the  substantial  rights  of  cross- 
defendant 
The  Judgment  is  therefore  affirmed. 

•    We  concur:    CONREY,  P.  J. ;  JAMES,  J. 


(67  Cal.  App.  7S0) 
BRADLEY  at  nx.  v.  DELTA  LAND  &  WA> 
TER  CO.  et  al.     (Civ.  3593.) 

(District  Court  of  Appeal,  Second  District  Di> 
vision  1,  California.  April  11,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  8,  1922.) 

Appeal  from  Superior  Court  Los  Angeles 
County;  Frank  B.  Willis,  Judge. 

Action  by  Leroy  Bradley  and  wife  against 
the  Delta  Land  &  Water  Company  and  anoth- 
er.     Judgment    for    plaintiffs,    and    defendant  - 
named  appeals.    Affirmed. 

William  Story,  Jr.,  of  Ouray,  Colo.,  and 
Lissner  &  Lewinsohn,  and  Lewinsohn  &  Barn- 
hill,  all  of  Los  Angeles,  for  appellant 

L  M.  Fall,  Dudley  W.  Robinson,  and  Hick- 
cox  &  Crenshaw,  all  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  This  is  one  of  a  brood  of  like 
cases  baaed  upon  alleged  false  and  fraudu- 
lent representations  made  by  defendants  and 
their  selling  agents,  by  means  whereof  certain 
parties,  including  plaintiffs,  in  reliance  there- 
on, were  induced  to  purchase  arid  lands  in 
Beaver  county,  Utah,  and  phares  of  stock  in 
an  irrigation  c6mpany  which  evidenced  the 
right  to  water  for  use  thereon.  This  action, 
instituted  upon  notice  of  rescission  served  up- 
on defendants,  is  to  recover  a  sum  of  money 
paid  by  plaintiffs  in  the  purchase  of  80  acres 
of  such  land,  located  in  what  was  known  as 
the  Milford  project  in  said  state,  and  to  cancel 
a  promissory  note  and  mortgage  securing  pay- 
ment of  the  same,  executed  by  plaintiffs  in  the 
purchase  of  the  water  stock.  Upon  trial  the 
court  fonnd  the  issues  in  favor  of  plaintiffs,  and 
entered  Judgment  in  accordance  therewith, 
from  which  defendant  Delta  Land  &  Water 
Company  has  appealed. 

Appellant's  chief  contention  is  that  the  find- 
ings 8  re  not  justified  by  the  evidence. 

The  facts  upon  which  the  action  is  based 
are  in  substance  identical  with  those  involved 
in  the  case  of  Scott  v.  Delta  Land  &  Water  Co. 
(Civ.  No.  3591)  207  Pac.  389,  the  Judgment 
in  which  was,  in  an  opinion  filed  by  this  court 
on  April  11,  1922,  affirmed.  The  opinion  re- 
ferred to  contains  a  full  discussion  of  the  al- 
leged errors  urged  in  the  instant  case  as  ground 
for  a  reversal  of  the  judgment  herein.  What 
is  there  said  is  equally  applicable  to  appellant's 
contention  upon  the  insuffidency  of  evidence  to 
support  the  findings  herein,  as  well  as  upon  the 
ground  of  laches  on  the  part  of  plaintiffs  in 
bringing  their  action  to  enforce  the  rescission. 
No  purpose  could  be  served  by  a  restatement 
of  the  facts  or  reasons  which  prompted  the 
court  in  affirming  the  judgment  therein.  Suf- 
fice it  to  say  that  upon  the  authority  of  what  is 
said  in  the  Scott  Case  and  the  case  of  Delta 
Land  &  Water  CV>.  v.  Perry  ot  al.  (Civ.  No. 
3590)  207  Pac.  893,  filed  herewith,  the  Judg- 
ment herein  is  affirmed. 

We  concur:   CONREY,  P.  J.;  JAMES,  J. 
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(67  Cal.  App.  T8» 

LOHR  V.  DELTA  LAND  &  WATER  CO.  et  al. 
(Civ.  3592.) 

(District  Court  of  Appeal,  Second  District,  Di« 
vision  1,  CaUfomia.  April  11,  1922.  Hear- 
ing Denied  by  Supreme  C!oart  June  8,  1922.) 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  K.  Willis,  Judge. 

Action  by  John  W.  Lohr  against  the  Delta 
Land  &  Water  (Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

William  Story,  Jr.,  of  Ouray,  Colo.,  and 
Liasner  &,  Lewinsobn,  and  Lewinsohn  &  Barn- 
hill,  all  of  Los  Angeles,  for  appellants. 

L.  M.  Fall,  Dudley  W.  Hobinson,  and  Hick- 
cox  &  Crenshaw,  all  of  Los  Angeles,  for  re- 
spondent. 

PER  CURIAM.  Action  to  enforce  reads- 
sioD  of  a  contract  for  the  purchase  of  real 
property  and  of  certain  sharea  of  corporation 
stock,  and  for  other  relief.  The  case  is  sim- 
flar  to  three  others  in  which  decisions  of  this 
conrt  are  being  filed  at  this  time.  They  are 
No.  3590,  Delta  Land  &  Water  Co.  v.  Perry 
et  B^,  207  Pac.  303;  No.  3691,  Scott  et  aL  v. 
Delta  Land  &  Water  Co.  et  al.,  207  Pac.  380, 
and  No.  3503,  Bradley  et  al.  ▼.  Delta  Land  & 
Water  Co.  et  eL,  207  Pac  806.  This  case  dif- 
fers from  the  others  only  in  that  it  relates  to 
a  different  contract  and  different  property. 
The  alleged  false  and  fraudulent  representa- 
tions made  by  the  defendants  and  their  agents 
and  the  various  circumstances  of  the  trans- 
actions are  so  much  alike  that  a  separate  state- 
ment of  the  particular  facta  of  this  case  is 
not  necessary. 

On  the  authority  of  the  decisions  above  men- 
tioned, the  judgment  is  affirmed. 


(S7  Cal.  App.  U6) 

PEOPLE  V.  SEILER.     (Cr.  1012.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 2,  California.  March  28,  1922.  Hear- 
ing Denied  by  Supreme  Court  May  25,  1922.) 

1.  Criminal  law  «=3553— Jury  ha*  right  to  ac- 
cept testimony  for  prosscntlon,  nMwIthstand- 
Ing  oontradictlon  by  defendant's  witnossea. 

Though  defendant  and  bis  witnesses  testi- 
fied defendant  was  driving  at  a  reasonable 
speed  on  the  right  side  of  the  road  before  col- 
liding with  the  automobile  of  deceased,  the  jury 
bad  the  right  to  accept  the  testimony  of  wit- 
nesses for  the  prosecution  that  defendant  was 
driving  in  the  center  or  on  the  left  of  the  road 
at  a  speed  between  40  and  65  miles  an  hour. 

2.  HomMte  «=»25fr-Evld«nee  heli  to  ••stain 
eonvlotlon  for  maaslaughtar  by  anlawfully 
driving  automobile^ 

Evidence  on  behalf  of  the  state  that  defend- 
ant was  driving  his  automobile  In  the  nighttime, 
either  in  the  center  of  the  road  or  on  the  left- 
hand  side  at  a  speed  of  45  or  60  miles  an  hour, 
when  he  colh'ded  with  two  other  automobiles  at 


a  aharp  c^rve  and  killed  the  driver  of  one  of 
the  other  machines,  held  sufficient  to  sustain  a 
conviction  for  manslaughter. 

3.  Homloldo  «=»62— Death  oansed  by  aot  ax- 
prossly  ferbldilen  by  statute  Is  "manslangh- 
tor." 

Death  caused  by  driving  an  automobile  on 
the  left  side  of  the  road  at  a  speed  exceeding 
40  miles  an  hour  or  at  an  onreasonable  rate  of 
speed  on  a  winding  road  where  there  was  much 
traffic,  each  of  which  acts  made  a  misdemeanor 
under  Motor  Vehicle  Act,  as  amended  by  St. 
1019,  p.  191,  is  manslaughter  under  Pen.  CJode 
I  192,  defining  "manslaughter"  as  the  unlaw- 
ful killing  of  a  human  being  without  malice,  in 
commission  of  an  unlawful  act  not  amounting  to 
a  felony. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
slaughter.] 

4.  HomlddB  <3s>340(3)— InstnoUen  bald  fa- 
vorable to  aocnsMiL 

In  a  piTosecntlon  for  manslaughter  by  the 
unlawful  operution  of  an  automobile,  a  para- 
graph of  the  instruction  that  the  driving  of  an 
automobile  on  the  highway  under  the  circum- 
stances disdoeed  by  the  evidence  was  a  lawful 
act  was  more  favorable  than  defendant  was  en- 
titled to. 

5.  Criminal  law  «=3300(l)— Homldda  «=>285 
—Instruction  as  to  criminal  negllgeneo  held 
unnecessary,  and  whoro  given  need  not  do- 
flno  torn  where  acta  ohargod  were  aalawfal. 

Where  the  acts  charged  in  a  prosecution  for 
manslaughter  were  unlawful,  so  that  the  neg- 
ligent performance  of  a  lawful  act  was  not 
involved  in  the  case,  an  instruction  on  criminal 
negligence  was  unnecessary,  and  the  fact  that 
the  court  gave  such  instruction  did  not  reqniro 
it  to  go  further  and  define  criminal  negligence. 

6.  Criminal  law  (S=378»(4),  823(15)— lostnic> 
tion  as  to  reasonable  doubt  held  lm|iro|ior 
In  form,  bat  not  prejudlolai  In  view  of  fartbor 
Instraotlon. 

An  instruction  that,  if  the  ^iry  are  con- 
vinced beyond  a  reasonable  doubt  defendant 
was  not  negligent  in  operating  his  automobile, 
they  should  return  a  verdict  of  not  guilty,  was 
in  improper  form;  It  should  have  directed  a 
verdict  of  not  guilty  if  the  jury  were  not  con- 
vinced beyond  a  reasonable  doubt  he  was  neg- 
ligent, but  the  error  does  not  require  reversal, 
where  the  next  B«Dtence  in  the  court's  charge 
stated  that,  if  the  jury  entertained  a  reasonable 
doubt  as  to  whether  he  was  negligent,  they 
should  give  him  the  benefit  of  that  doubt 

On  Hearing  in  Supreme  Court. 

7.  Homicide  €s>74 — Commission  of  lawful  act 
need  not  be  wanton  or  reckless  to  ba  "man- 
slaughter." 

Under  Pen.  Code,  {  192,  subd.  2,  dcfinins 
involuntary  manslaughter  as  the  anlawful  kill- 
ing of  a  human  being  involuntarily,  but  In  the 
commission  .of  a  lawful  act  which  might  pro- 
duce death,  without  due  caution  and  ciream- 
spection,  the  act  performed  must  be  one  which 
might  produce  death,  but  lack  of  caution  and 
circumspection  need  not  go  to  the  extent  of 
being  wanton  or  reckless. 


4s>For  other  caaes  Me  tame  topic  and  K5T-NUIIBBR  In  all  Key-NombeTed  DIsaata  an<  Index** 
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Appeal  from  Superior  Oourt,  San  Mateo 
County:   George  EL  Buck,  Judge. 

A.  V.  Seller  was  convicted  of  manslaugh- 
ter, and  be  appeals  from  the  judgment  of 
'  conviction  and  from  the  order  denying  new 
trial.    AfQrmed. 

Theodore  A.  Bell,  and  Ralph  Starke,  both 
of  San  Francisco,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

STURTEVANT,  J.  The  defendant  was 
convicted  on  a  charge  of  manslaughter;  he 
moved  for  a  new  trial,  the  motion  was  de- 
nied; he  made  a  motion  in  arrest  of  judg- 
ment, and  that  motion  was  denied ;  and  he 
has  appealed  from  the  judgment  and  the  or- 
der denying  him  a  new  trial. 

[1, 2]  That  the  appellant  contends  that  the 
evidence  is  Insufflclmt  to  support  the  verdict. 
The  evidence  shows  that  on  the  evening  of 
the  22d  day  of  April,  1921,  the  defendant  was 
driving  an  automobile  from  Burlingame 
north  toward  San  I^andsco.  At  the  point 
known  as  Death  Curve,  which  is  located  be- 
low the  cemeteries  and  between  Burlingame 
and  San  Francisco,  the  car  driven  by  the 
defendant  collided  with  an  automobile  driv- 
en by  Harry  D.  Utter,  and  thereafter  pro- 
ceeded and  Immediately  struck  an  automir- 
bile  driven  by  the  deceased,  Harry  R.  Doty. 
The  latter  collision  was  of  such  violence  that 
Doty  was  killed.  The  place  of  the  accident 
Is  particularly  dangerous,  as  may  be  Infer- 
red from  the  name  It  bears.  Each  of  the 
drivers  of  each  of  the  machines  lived  In  the 
general  neighborhood  and  knew  the  danger- 
ous nature  of  the  spot  The  accident  occur- 
red about  8  o'clock  in  the  evening.  The 
prosecution  called  as  Its  witnesses  persons 
who  were  riding  in  the  other  machines,  and 
the  defendant  called  as  his  witnesses  per- 
sons who  were  riding  In  his  madiine.  It  will 
serve  no  purpose  to  quote  the  testimony  of 
each  witness,  but  it  may  be  said  that  the  de- 
fendant's witnesses  testified  that  the  de- 
fendant was  driving  on  the  right-hand  side 
of  the  highway,  at  a  rate  of  speed  variously 
estimated  at  18,  20,  or  25  miles  per  hour: 
that  the  other  two  automobiles  were  very 
dose  together,  and  both  were  going  down  the 
road  at  a  rate  of  speed  variously  estimated 
at  35  or  40  miles  per  hour.  Of  course,  If  the 
Jury  had  accepted  the  foregoing  testimony 
they  would  have  been  entitled  to  bring  In  a 
verdict  of  not  guilty.  Their  verdict,  how- 
ever, Indicates  that  they  did  not  accept  the 
foregoing  as  being  the  true  statement  of  the 
facts. 

The  witnesses  called  by  the  prosecution  tes- 
tlfled  that  at  the  time  of  the  first  impact  and 
also  at  the  time  of  the  sec<md  Impact,  the 
defendant  was  either  In  the  center  of  the 
road  or  on  his  left-hand  side;  some  of  those 
witnesses  placed  the  speed  of  the  defendant's 
car  at  45  miles  an  hour,  and  some  placed 


his  speed  as  high  as  60  miles  an  hour ;  those 
same  witnesses  claimed  that  Utter's  car  and 
Dot/s  car,  at  the  time  of  the  accident,  were 
traveling  at  a  rate  of  speed  not  exceeding  20, 
23,  24,  or  25  miles  an  hour.  The  jury  had  the 
right  to  believe,  and  if  it  did  believe,  that  at 
the  time  of  the  accident,  the  defendant  at- 
tempted, In  the  nighttime,  to  make  Death 
Curve  by  driving  on  the  left-hand  side  of  the 
road  at  a  speed  of  45  or  60  miles  an  hour, 
then,  and  in  that  event,  the  defendant  was 
guilty  of  manslaughter. 

On  the  publication  of  the  foregoing,  the  ap- 
pellant applied  for  a  rehearing.  In  his  pe- 
tition he  set  forth  that  certain  errors  were 
committed  by  the  trial  court  in  instructing 
the  jury.  The  petition  was  granted  for  the 
purpose  of  allowing  the  ai^llant  to  present 
his  points.  As  we  understand  the  appellant's 
contention,  It  is  that  the  trial  court  gave  in- 
structions which  were  conflicting,  and  that 
the  instructions  of  tbe  trial  court  stated  to 
the  jury  that  the  defendant  should  be  con- 
victed if  the  decedent  was  killed  by  reason 
of  the  "criminal  negligence"  of  the  defend- 
ant, but  that  the  trial  court  did  not  define  the 
expression  "criminal  negligence."  Complaint 
is  also  made  that  one  instmction  as  to  the 
proof  was  unfair  as  to  the  defendant.  The 
Instructions  given  we  have  numbered  tole 
convenience  as  follows: 

I.  "I  want  to  say  to  yon  that  the  driving  of 
an  automobile  upon  the  public  street  or  highway 
under  the  circum$tancea  disdoted  hy  the  evi- 
dence in  thi*  oa$e  was  a  lawful  act.  In  otlier 
words,  it  was  an  act  which  this  defendant  or 
any  other  person  had  under  the  law  a  right 
to  do. 

II.  "If  you  are  convinced  to  a  moral  certainty 
and  beyond  a  reasonable  donbt  that  the  defend- 
ant on  the  occasion  in  question  was  guilty  of 
negligence,  and  you  further  find  to  a  moral  cer- 
tainty and  beyMid  a  reasonable  doubt  that  the 
negligence  of  which  he  was  then  and  there  guil- 
ty, if  any,  was  of  criminal  character,  or,  in 
other  words,  was  criminal  negligence,  you  will 
in  that  case  return  a  verdict  of  gnilty  on  that 
count  as  charged  in  the  information. 

III.  "If  yon  are  convinced  to  a  moral  certain- 
ty and  beyond  a  reasonable  doubt  that  he  was 
not  at  the  time  in  question  guilty  of  negligence 
of  any  sort  or  kind,  whatsoever,  and  was  exer- 
cising reasonable  care  and  circumspection  and 
caution  in  the  operation  of  the  automobile,  and 
that  he  was  not  nnder  the  influence  of  intoxi- 
cating liquor,  you  will,  of  course,  return  a  ver- 
dict of  not  guilty." 

It  was  the  theory  of  the  prosecution,  and 
It  Introduced  evidence  tending  to  prove:  (A) 
That  at  the  time  of  the  accident  the  de- 
fendant was  under  the  influence  of  intoxicat- 
ing liquor,  while  driving  his  automobile ;  (B) 
that  at  said  time  be  was  driving  on  the  left- 
hand  side  of  the  road ;  (C)  that  Immediately 
prior  to  the  accident  he  was  driving  at  a 
si)eed  of  40,  or  46  miles  or  50  miles  per  hour : 
(D)  that  the  accident  occurred  about  8  o'clock 
at  night  on  a  hilly,  serpentine  road,  whidi  is. 


Digitized  by 


Google 


898 


207  PACnFIO  BEPORTEB 


(CaU 


during  tbe  day  and  night,  traveled  by  vast 
numbers  of  pedestrians  and  vehicles,  and,  at 
said  time  and  place,  tbe  defendant  did  not 
operate  his  car  In'  a  careful  and  prtident  | 
manner  and  at  a  reasonable  rate  of  speed 
having  regard  to  tbe  traffic  and  use  of  said 
hlKhway.  Under  the  Motor  Vehicle  Act  of 
California  as  amended  (Stata.  1919,  p.  191), 
specification  A.  Is  a  felony  (Id.  g  17) ;  speci- 
flcatlon  B  la  a  misdemeanor  (Id.  {  20,  subd. 
"a";  section  32,  subd.  "a");  spedflcation  C 
is  a  misdemeanor  ad.  {  22,  swbd.  "a" ;  aeo- 
tion  32,  subd.  "a")  and  spedficatton  D.  Is  a 
misdemeanor  (Id.  {  22,  subd.  "a" ;  section  82, 
subd.  "a"). 

In  tbe  information  on  which  tbe  defendant 
went  to  trial  there  were  two  counts.  The 
second  count  charged  the  defendant  as  un- 
'  der  specification  A.  On  that  count  the  jury 
refused  to  bring  In  a  verdict.  For  the  pur- 
pose of  this  decision  we  will  assume  that  the 
jury  acquitted  the  defendant  thereon,  and 
we  will  not  consider  Intoxication  In  deter- 
mining tbe  merits  of  this  appeal. 

Section  192  of  the  Penal  Code,  in  effect, 
provides  as  follows:  Manslaughter  is  tbe 
unlawful  killing  of  a  human  being  without 
malice.  It  is  Involuntary— in  the  commissi^* 
of  an  unlatoful  act  not  amounting  to  a  felony ; 
or,  manslaughter  Is  the  unlawful  killing  of 
a  human  being  without  malice.  It  la  Invol- 
untary— In  the  commission  of  a  lawful  act 
which  might  prodir  <•  death  without  due  cau- 
tion and  circumspection. 

[3]  Under  our  statutes  if  the  death  was 
caused  under  specification  B,  C,  or  D,  the 
jury  was  entitled  to  bring  in  a  verdict  of 
guilty  under  the  first  definition  of  man- 
slaughter. In  other  words,  If  one  performs 
an  act  In  a  manner  ewpreasly  forbidden  by 
statute  and  thereby  causes  the  death  of  an- 
other, he  may  be  convicted  under  the  defini- 
tion of  manslaughter  as  firstly  defined. 
State  v.  CampbeU,  82  Conn.  671,  677,  74  AtL 
927,  135  Am.  St.  Bep.  293,  18  Ann.  Gas.  236 ; 
People  V.  (Jamberls.  297  Hi.  455,  130  N.  E. 
712 ;  State  v.  (Jlark,  99  Or.  629,  196  Pac.  360 ; 
State  v.  Bountree,  181  N.  C.  535,  106  S.  E. 
669,  and  2  B.  C!.  L.  1212.  If  one  performs 
an  act  In  a  mannw  not  forbidden  by  statute, 
but  in  a  wanton,  reckless,  or  culpable  man- 
ner, and  thereby  kills  another,  he  may  be 
convicted  under  the  definition  of  manslaugh- 
ter as  secondly  defined.  Schultz  v.  State,  89 
Neb.  34,  130  N.  W.  972,  33  I/.  B.  A.  (N.  S.) 
403,  Ann.  Cas.  1912C,  495;  State  v.  (3oetz, 
83  Conn.  437,  76  AtL  1000,  30  L.  B.  A.  (N. 
S.)  458,  462;  21  Cyc.  760.  In  other  words 
every  alleged  act  of  the  defendant  done  in 
tbe  management  of  his  car  at  the  time  of  the 
accident  is  provided  against  in  the  statute 
and  Is  made  unlawful.  This  being  so,  the 
case  involved  the  doing  of  unlawful  acts 
and  not  lawful  acts. 

[4]  It  will  be  noted  that  tbe  instructions 
given  by  the  trial  court  were  not  addressed 
to  bomlddea  committed  in  the  performance 


of  unlawful  acts.  It  will  be  noted,  at  once, 
that  Instruction  I,  which  Is  addressed  to 
homicides  committed  in  the  performance  of 
lawful  acts,  is  far  more  favorable  to  tbe  de- 
fendant than  be  was  entitled  to.  Under  that 
Instruction  as  it  is  worded,  tbe  jury  should 
have  brought  in  a  verdict  of  not  guilty.  But, 
by  Its  verdict,  It  appears  that  tbe  jury  dis- 
regarded tbe  Instruction. 

[6]  Instruction  II  deals  with  "criminal  neg- 
ligence." That  expression  is  used  In  those 
Jurisdictions  where  It  has  been  created  by 
statute.  29  Cyc.  424.  Nebraska  is  sudi  a 
state. 

"The  term  'eriminal  negligence,'  as  it  is  used 
in"  section  3,  article  1  of  chapter  72  of  the  Com- 
piled Laws  of  Nebraska,  "is  defined  to  be  gross 
negligence.  It  is  such  negligence  as  would 
amount  to  a  flagrant  and  reckless  disregard  of 
her  own  safety  and  amount  to  a  wilifol  indiffer- 
ence to  the  injury  liable  to  follow."  Omaha  & 
R.  V.  B.  Co.  V.  ChoUette,  33  Neb.  143,  146,  49 
N.  W.  1114,  1115. 

In  other  words,  criminal  negligence  con- 
sists of  the  commission  of  a  lawfid  act,  but 
In  a  culpable,  reckless  manner.  However, 
as  stated  above,  the  performance  of  a  lawful 
act  is  not  involved  in  the  Issues  in  this  case. 
It  was  neither  necessary  nor  appropriate 
that  the  trial  court  should  have  given  in- 
struction No.  II  concerning  criminal  negli- 
gence. Having  done  so,  however.  It  was  not 
error  for  the  trial  court  to  omit  to  go  fur- 
ther and  define  criminal  negligence. 

[6]  Instruction  No.  Ill  is  not  exactly  cor- 
rect. Tbe  Instruction  would  have  been  In 
better  form  If  It  had  been  worded  as  follows: 

"If  you  are  not  convinced  to  a  moral  certainty 
and  beyond  a  reasonable  doubt  that  he  was  at 
tbe  time  in  question  guilty  of  negligence  of  any 
sort  or  kind,  whatsoever,  and  was  exercising 
reasonable  care  and  circumspection  and  caution 
in  the  operation  of  the  aatomobile,  and  that  be 
was  not  under  the  inflnence  of  intoxicating  liq- 
quor,  yon  will,  of  course,  return  a  verdict  of  not 
guilty." 

Such,  undoubtedly,  was  tbe  meaning  of  tbe 
trial  court,  and  such  undoubtedly  was  the 
meaning  which  the  jury  obtained,  because 
the  very  next  sentence  in  the  court's  charge 
was: 

"On  the  other  band  if  you  entertain  reasonable 
doubt  as  to  whether  he  was  guilty  of  negligence 
of  any  kind  or  character,  whatsoever,  or  as  to 
whether  he  was  under  the  influence  of  intoxicat- 
ing liquor,  you  will  in  that  case  give  him  the 
benefit  of  such  reasonable  doubt  and  return  a 
verdict  of  not  guilty." 

We  find  no  reversible  error  in  tbe  record. 
The  judgment  is  affirmed. 

We  concur:    LANGDON,  P.  J.;  NOUBSB,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PEB  CUBIAM.  [7]  The  opinion  ot  the 
district  court  contains  this  passage: 
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"If  one  performs  an  act  in  a  manner  not  for- 
bidden by  statute,  but  in  a  wanton,  reddess,  or 
culpable  manner,  and  thereby  kills  another,  be 
may  be  convicted  under  the  definition  of  man- 
alausliter  as  secondly  defined." 

The  statute  (Pen.  Code,  f  192,  Bubd.  2)  de- 
fines involuntary  manslaughter  of  this  specif- 
ic character  as  the  unlawful  killing  of  a 
human  being,  inToluutarily,  but  "in  the  com- 
mission of  a  lawful  act  which  might  produce 
death  *  •  *  without  due  caution  and 
circumspection."  In  order  to  constitute  this 
kind  of  manslaughter  the  act  may  be  lawful, 
bat  it  must  Ite  one  which  might  produce 
death,  and  which  does  produce  death,  and  it 
must  be  committed  without  due  caution  and 
drcomspectlon.  The  lack  of  due  caution 
and  clrcnmspection  need  not  go  to  the  extent 
of  being  wanton  or  reckless,  although  it 
might  possibly  t>e  such  as  would  be  defined  as 
culpable.  But  the  word  "culpable"  is  not 
an  apt  description  of  the  idea  intended  to  l>e 
otmreyed  by  the  words  "due  caution  and  clr- 
cnmspection." On  this  subject  see  note  II 
to  the  case  a;f  Johnson  t.  State  (1902)  61  It. 
R.  A.  277.  This  remark  was  not  necessary  to 
the  decision  of  the  district  court,  and  there- 
fore its  inaccuracy  does  not  require  us  to 
grant  a  rehearing. 

The  petition  for  a  rehearing  is  denied. 

SHAW,  O.  J.,  and  8HUETLEFF,  WIL- 
BDB,  and  LAWIiOR,  JJ^  concur. 


(n  Cal.  App.  247) 
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(District  Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.  April  14,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  12, 1922.) 

I.  Ejeotmeiit  ^=389— Demurrers  to  defensea 
based  on  entry  nnder  contract  of  tale  prop- 
erly sustained  In  view  of  defense  of  ownership 
and   right  to  posseaslon  as  plalntlfrs  part- 


In  an  action  in  ejectment,  v^ch  went  to 
trial  on  defendant's  first  defense  denying  idain- 
tiffs'  ownership  as  exclusive  tenants  in  common, 
and  alleging  ownership  and  right  of  possession 
in  plaintiffs  and  defendants  as  partners,  de- 
mnrrers  to  defenses  and  causes  of  action  based 
on  defendant's  entry  imder  and  fulfillment,  so 
far  as  not  prevented  by  plaintiffs'  nonperform- 
ance, of  a  contract  of  sale,  under  which  they 
were  to  have  exdusive  possession,  manage- 
ment, etc.,  for  ten  years,  apply  the  entire  gross 
income,  except  salary,  to  the  payment  of  inter- 
est on  a  note  and  mortgage,  which  they  agreed 
to  discharge  in  payment  of  the  purchase  price, 
and  reduce  the  amount  thereof  at  the  end  of 
such  period  to  a  given  som,  at  Which  time 
provision  was  made  for  a  division  of  the  profits 
between  them  and  plaintiffs,  bnt  that,  if  they 
failed  to  pay  as  stipulated,  plaintiff  should  be 


released  from  the  contract,  and  defendants' 
rights  thereunder,  including  that  of  posses- 
sion, forfeited,  and  that  the  agreement  was 
purely  one  of  purchase  and  sale,  under  which 
the  parties  were  not  partners,  were  properly 
sustained;  the  first  defense  being  sufficient  to 
afford  defendants  full  opportunity  to  present 
their  defenses  of  ownership  and  right  to  pos- 
session under  the  contract. 

2.  Ejectment  €=>23— Vendors'  agreement  to 
resell  and  Indemnify  purchasers  for  losses 
from  proceeds  held  not  to  create  Interest  In 
land  suffloleat  as  a  defense  In  ajeotment. 

Vendors'  agreement  to  pay  purchasers  in 
possession  under  a  contract  of  sale  the  amount 
expended  on  the  land  by  them,  in  consideration 
of  their  remaining  in  possession  and  caring 
for  it,  despite  losses  alleged  to  have  been  caus- 
ed by  vendors'  nonperformance,  until  a  sale 
could  be  consummated,  and  to  use  their  best 
efforts  to  sell  the  land  and  pay  such  sum  with 
interest  from  the  proceeds  did  not  create  an 
interest  in  the  land  which  defendants  could  set 
up  as  a  defense  to  an  action  in  ejectment  bat 
merely  an  Interest  in  the  proceeds  of  the  sale 
thereof. 

3.  Appeal  and  error  9=3694(1) — Judgment  on 
Issue  held  comdnslve  In  ahsenoe  of  evidence. 

In  an  action  in  ejectment  where  trial  was 
had  on  an  issue  as  to  defendants'  ownership 
and  right  of  possession  under  a  contract  of  sale 
a  Judgment  for  plaintiffs,  in  the  absence  of 
the  evidence,  keU  conclusive. 

Appeal  from  Superior  Court,  San  Diego 
County;  0.  N.  Andrews,  Judge. 

Action  by  John  Johnston,  Jr.,  and  another, 
against  Carl  Mendenhall  and  another.  Judg* 
ment  for  itaintiffs,  and  defendants  appeaL 
AflJrmed. 

U.  B.  White,  of  Pomona,  and  Glen  M.  Eny, 
of  Los  Angeles,  for  appellants. 

R.  C.  Springer,  of  San  Diego,  for  respond- 
ents. 

TTLER,  P.  J.  This  action  is  one  in  eject- 
ment  brought  to  recover  possession  of  certain 
land  situated  in  San  Diego  county  and  known 
as  the  Rivervlew  ranch.  PlaintiflFs,  who  are 
husband  and  wife,  claim  to  be  the  owners 
in  common  of  the  property  and  entitled  to  its 
possession.  Defendants'  pleadings  consist  of 
a  second  amended  answer  containing  seven 
different  pleas,  which  include  a  denial  of 
ownership  as  alleged,  and  certain  allegations 
which,  it  is  claimed,  establish  equitable  de- 
fenses and  counterclaims,  and  an  amended 
cross-complaint  containing  elev^i  allegatlonB 
which  substantially  set  up  all  the  alleged 
equitable  defenses  recited  in  the  various 
defenses  in  the  amended  answer.  Demur- 
rers were  sustained  to  the  amended  cross- 
complaint  and  to  all  of  the  defenses  set  up 
in  the  amended  answer  except  the  first  de- 
fense thereof.  This  first  defense  denied 
ownership  in  plalntifTs  as  exdusive  tenants  In 
common  and  alleged  ownership  and  right  to 
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possesston  In  botb  plaintiffs  and  defendants 
as  partners.  It  further  dented  the  allega- 
tions of  tbe  complaint  as  to  the  wrongful 
withholding  of  possession  by  defendants,  and 
alleged  rightful  possession  in  them  at  the  time 
of  tbe  commencement  of  the  action,  and  it 
also  denied,  as  charged  in  the  complaint,  that 
the  value  of  the  use  and  occupation  of  the 
premises  was  of  the  sum  of  $300  a  month  or 
any  other  sum.  The  case  went  to  trial  upon 
tbe  complaint  and  tbe  first  defense  contained 
in  the  amended  answer.  Judgment  went  for 
plaintiffs.  Defendants  appeal  on  the  Judg- 
ment roll  alone,  and  .they  contend  that  the 
trial  court  erred  in  siistaining  danurrers  to 
various  allegations  of  their  amended  an- 
swer and  to  their  amended  cross-complaint, 
which  pleadings,  they  assert,  contain  and  ful- 
ly set  forth  complete  legal  and  equitable  de- 
fenses to  the  action  and  upon  which  they 
have  been  denied  a  trial.  These  defenses,  it 
is  claimed,  appear  in  tbe  seventh  defense  of 
the  answer  and  are  again  reiterated  in  the 
second  cause  of  action  alleged  in  tbe  cross- 
complaint. 

The  sevMitb  defense  of  the  amended  an- 
swer alleges  tbe  making  of  a  contract  upon 
February  26,  1919,  with  a  recital  of  its  terms 
and  tbe  entry  of  the  defendants  thereunder, 
and  their  fulfillment,  so  far  as  not  pcevented 
by  plaintiffs,  of  tbe  contract  It  then  alleges 
the  failure  of  plaintiffs  to  perform,  and  tbe 
giving  of  notice  to  them  by  defendants  of  cer- 
"taln  losses  which  would  necessarily  follow 
from  a  continuation  of  nonperformance.  It 
also  alleges  a  modification  of  tbe  contract  in 
relation  to  plaintiffs'  duty,  the  continued  fail- 
ure of  plaintiffs  to  perform  tbe  agreement  as 
modified,  and  the  consequent  Inability  of  de- 
fendants to  make  payments  under  the  con- 
tract, with  notice  of  such  fact  to  plaintiffs. 
A  new  agreement  of  settlement  is  then  claim- 
ed to  have  been  made  whereby  defendants 
were  to  have  and  receive  the  sum  of  $15,000, 
which  sum,  it  is  recited,  they  bad  expended 
on  the  land,  and  it  is  further  alleged  that 
under  this  new  agreement  defendants  were 
to  remain  In  possession  of  the  property  for 
the  purpose  of  farming  and  caring  for  the 
same  for  the  mutual  benefit  of  plaintiffs  and 
defendants  nntll  a  sale  thereof  could  be  con- 
summated, plaintiffs  agreeing  in  the  mean- 
time to  use  their  best  efforts  to  sell  the  land 
and  out  of  tbe  proceeds  to  pay  defendants 
the  said  sum  with  Interest  thereon  from  the 
date  of  the  settlement  agreement,  they  being 
unable  to  purchase  defendants'  interests.  De- 
fendants then  allege  that  pursuant  to  this 
settlement  agreement  they  remained  on  tbe 
land  and  carried  out  their  contract  until  pre- 
vented from  so  doing  by  an  attachment  levied 
by  plaintiffs  in  another  action  upon  the  farm- 
ing tools,  the  nature  of  which  action  the  rec- 
ord does  not  disclose.  Defendants  then  plead 
their  willingness  and  ability  to  carry  out  tbe 
agreement  except  as  prevented  by  plaintiffs, 
and  claim  that  the  plaintiffs  have  waived 


their  right  to  declare  any  of  the  agreements 
forfeited.  The  pleading  then  concludes  wlttt 
a  prayer  that  plaintiffs  take  nothing  and  that 
it  be  adjudged  tiiat  tbe  said  agreements  hav* 
not  been  forfeited  by  defendants,  but  that 
they  are  still. in  full  force  and  effect,  and 
general  relief  is  asked  for.  Tbe  second  cause 
of  action  of  the  amended  cross-complaint  r^ 
iterates  tbe  matters  alleged  in  the  seventh 
defense  of  tbe  amended  answer,  and  this 
pleading  c<mcludes  with  a  prayer  that  the 
agreement  be  revised  to  show  the  true  con- 
tract existing  between  the  plaintiffs  and  de- 
fendants and  that  the  contract  as  revised  be 
specifically  enforced,  and  damages  in  tbe  sum 
of  $30,000  and  general  relief  are  prayed  for. 
Attadied  to  and  as  an  exhibit  to  defendants' 
amended  cross-complaint  is  a  contract  whldi 
in  substance  shows,  in  addition  to  the  reci- 
tals contained  in  defendants'  pleadings,  that 
the  parties  hereto  entered  into  an  agreement 
of  sale  by  the  terms  of  which  the  plaintiffs 
agreed  to  sell  and  the  defendants  agreed  to 
purchase  a  certain  Interest  in  the  lands 
here  Involved,  together  with  water  rights,  for 
tbe  sum  of  $50,000.  It  is  recited  therein  that 
the  land  is  Incumbered  with  a  mortgage  for 
this  amount,  and  that  defendants  agree  to 
pay  their  purchase  price  by  fully  paying  and 
discharging  the  same  in  accordance  vritb  tbe 
terms  of  tbe  agreement  E^irtber  provisions 
show  that  defendants  were  to  have  exclusive 
possession,  management  and  direction  of  tbe 
property  for  a  term  of  ten  years,  during 
which  period  they  were  to  apply  tbe  entire 
gross  income  of  the  property  to  the  payment 
of  interest  upon  the  note  and  mortgage  and 
certain  other  expenses,  including  insurance 
and  taxes,  except  the  sum  of  $150  per  month 
which  defendant  Carl  Mendenhall  was  to  re- 
tain as  a  salary.  By  tbe  terms  thereof,  how- 
ever, defendants  agreed  In  any  event  to  re- 
duce tbe  amount  of  the  mortgage  at  tbe  end 
of  tbe  ten-year  period  down  to  the  sum  of 
$10,000,  at  which  time  provision  was  made 
for  a  certain  division  of  tbe  profits  between 
plaintiffs  and  defendants.  By  tbe  agrreement 
plaintiffs  undertook  to  Install  a  pumping 
plant  upon  tbe  lands  for  tbe  purpose  of  irri- 
gating the  same.  Tbe  agreanent  further  pro- 
vided that  in  the  event  of  defendants'  fail- 
ure to  pay  the  interest  or  principal,  and  the 
taxes  and  other  operating  expenses  stipulat- 
ed for,  that  plaintiffs  should  be  released 
therefrom  and, that  defendants  should  forfeit 
any  and  all  rights  acquired  thereunder,  in- 
cluding their  right  to  possession,  and  that 
tbe  agreement  should  terminate:  and  it  also 
contained  a  clause  to  the  effect  that  the 
agreement  was  purely  one  of  purchase  and 
sale  and  that  the  parties  were  in  no  sense 
partners.  It  also  appears  by  the  very  terms 
of  this  contract  that  defendants  were  bound 
to  make  certain  payments  irrespective  of  any 
profit  derived  from  the  land,  and  that  their 
rights  under  tbe  contract  were  declared  to 
depend  u]pon  the  prompt  and  faithful  per- 
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formance  of  the  agreement,  tiOing  In  wbldi 
they  were  to  forfeit  all  rights  aoqulred  tbere- 
imder,  Including  their  right  to  possession. 

[1,21  It  is  manifest,  therefore,  that  the 
demurrers  were  properly  sustained  to  the 
causes  of  action  alleged,  and  the  defenses  re- 
lied upon  in  the  amended  answer  and  the 
cross-complaint,  as  the  first  defense  of  the 
answer  upon  which  the  case  went  to  trial 
was  sufficient  to  afford  defendants  full  op- 
portnnlty  to  present  their  defenses  of  alleged 
ownership  and  right  of  possession  under  tlie 
ccmtract.  Ttie  seventh  defense  alleged  a  ter- 
mination of  the  contract  and  the  making  of 
a  new  agreement  whereby  plaintiffs  were 
only  obligated  to  use  their  best  efforts  to  sell 
the  land  and  pay  certain  amounts  to  the  de- 
fendants  out  of  the  proceeds  of  such  sale, 
and  titat  defendants  were  in  the  meantime 
to  remain  in  possession  of  the  premises.  As- 
suming the  agreement  to  have  been  made  as 
alleged,  it  did  not  purport  to  pass  an  interest 
in  the  land  to  defendants,  but  mer^  an  in- 
terest in  the  proceeds  arising  from  the  sale 
thereof.  The  alleged  agreement,  therefw, 
did  not  create  an  interest  In  land.  Miller  v. 
Lerdo  Land  CJo.  (Cal.  Sup.)  198  Pac.  778. 

[S]  Prior  to  proceeding  to  trial  of  the  case, 
defendants,  upon  application  to  the  court 
were  permitted  to  amend  their  second  amend- 
ed answer  and  second  amended  cross-com- 
plaint. By  these  amendments  defendants 
allege  that  during  the  season  of  1920  they  in- 
formed plaintiffs  that  they  had  suffered  loss- 
es and  woald  be  unable  to  comply  with  the 
provisions  of  their  contract,  and  that  there- 
up«m  iriaintUCs  and  defendants  entered  into 
an  arrangement  of  settl«nent  by  the  terms  of 
which  defendants  acquired  certain  interests 
in  the  land  to  the  extent  of  $15;000,  and  that 
plaintiffs  were  to  use  their  best  ^orts  to 
effect  a  sale  of  the  same  and  from  the  pro- 
ceeds thereof  were  to  pay  to  defendants  the 
sum  mentioned.  They  further  alleged  that 
the  defendants  in  the  meantime  were  to  re- 
main in  possession  and  care  for  the  land, 
and  that  pursuant  to  this  agreement  defend- 
ants did  so  remain  In  possession  until  pre- 
vented by  plaintiffs,  who  caused  an  attach- 
ment to  be  levied  on  the  farming  implements. 
l%ls  amendment,  given  its  most  favorable 
interpretation,  merely  shows,  as  does  the 
agreement  In  the  second  amended  answer, 
that  the  original  contract  was  terminated, 
and  if  we  assume  the  allegations  to  be  true, 
they  simply  attempt  to  set  up  a  legal  inter- 
est in  the  land,  and  the  allegations  therefore 
have  no  more  force  and  effect  than  those 
contained  In  the  first  defense  of  the  amended 
answer,  which  alleged  ownership  and  right 
of  possession.  Trial  having  been  had  upon 
this  issue,  the  Judgment,  in  the  absence  of 
evidence,  is  conclusive  upon  this  question. 

The  additional  def«ises  of  the  amended 
answer  and   cross-complaint  deal   with   the 


validity  and  the  relationship  of  13ie  parties 
under  the  contract,  and  do  not  re<iulre  con- 
sideratloB.    . 

From  what  we  have  said  It  follows  that 
the  orders  and  Judgment  should  he,  and  they 
are,  h»eby  affirmed. 


We   concur: 
CAN,  J. 


RICHARDS,    J.;     KBRRI- 


(57  Cal.  App.  418) 

IRRIGATED  VALLEYS  LAND  CO.  OF  CAU 
IFORNIA  V.  ALTMAN  et  aL    (Civ.  2419.) 

(District  Court  of  Appeal,  Third  District,  (Cal- 
ifornia.   April  24,  1922.) 

1.  Waters  and  watereonrte8«=3>l58</2(2)— Ev> 
Idsnoe  held  to  sspport  findings  entitling  iie» 
feniiant  to  use  of  water. 

In  an  action  to  restrain  defendants  from 
appropriating  the  water  from  a  certain  ditdi, 
evidence  lield  to  support  findings  entitling  de- 
fendants to  tile  use  of  the  water. 

2.  Corporations  «=34I0— Secretary's  powers  as 
to  disposition  of  lands  and  oonoomKant  rights 
held  coextensive  with  those  of  corporation. 

Where  the  secretary  of  a  corporation  or- 
ganized to  buy  and  sell  land  was  vested  with 
power  to  sell  and  develop  its  lands  and  water 
rights,  and  by  special  act  of  the  directors  was 
also  made  sales  agent  and  manager  with  power 
to  sell  its  lands,  so  far  as  authority  to  dispose 
of  its  lands  and  concomitant  rights  was  con- 
cerned, his  powers  were  coextensive  with  thosi' 
of  the  corporation. 

3.  Corporations  «3>4ll^— Bosnd  by  secretary's 
aot  tending  to  promote  anthorlzed  business. 

Where  a  corporation's  business  was  buying, 
selling,  and  improving  farm  lands,  it  was  witiiin 
the  authority  of  its  secretary,  with  plenary 
power  to  give  an  adjacent  landowner  the  priv- 
ilege of  using  the  company's  water  to  improve 
his  crops,  and,  as  this  was  an  appropriate 
means  of  promoting  the  authorized  business  of 
the  company,  it  was  bound  by  its  officer's  act. 

4.  Waters  and  watar  eonrsss  «s>l57— A  parol 
lioense  aetsd  oa  to  ass  water  held  lrrevooa> 
Me. 

Where  licensee  began  to  use  water  from 
an  irrigation  company's  ditch  under  a  parol 
license,  and  at  the  suggestion  of  the  company 
had  spent  money  in  purchasing  this  land  from 
a  third  party  and  preparing  it  to  use  the  com- 
pany's water,  the  license  was  irrevocable. 

5.  Wattrs  and  water  oourses  «=9l54(l)— Ir* 
revocable  license  to  nss  water  held  a  right 
appnrtenaat  to  the  load. 

Where  the  present  owner's  predecessor  in 
interest  had  obtained  an  irrevocable  license  to 
water  the  land  from  an  irrigation  company's 
ditch,  a  contention  that  the  present  owner  bad 
made  no  expenditures  on  the  company's  rep- 
resentation, and  hence  was  not  entitled  to  use 
the  water,  was  nnsonnd,  for  when  the  present 
owner's  predecessor  in  interest  acquired-an  Ir- 
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revocable  Ucense  it  became  a  right  appurtenant 
to  the  land. 

i.  Waters  and  water  courses  «=> 1 57— irriga- 
tion company,  by  failure  to  protest  against 
use  of  water,  reoognlzed  validity  of  origlnai 
license. 
Where  an  irrigation  company  remained  si- 
lent for  years,  although  it  had  Icnowledge  that 
the  present  owner's  predecessor  in  interest  bad 
used   the   company's    water    on   his   land    and 
the  present  owner  had  and  was  continuing  to 
use  the  company's  water,  the  company  by  its 
conduct  recognized  the  validity  of  the  original 
license,  as  quiescence  is  tantamount  to  acqui- 
escence. 

7.  Estoppel  9=352— Nature  of  estoppel  stated. 

Where  a  person  by  his  conduct  induces  an- 
other to  believe  in  the  existence  of  a  particu- 
lar state  of  facts  and  the  other  acts  thereon 
to  his  prejudice,  the  former  is  estopped  as 
against  the  latter  to  deny  that  the  state  of 
facts  does  not  in  truth  exist. 

8.  Waters  and  water  oourses  9=9 1 38— Protest 
to  tenant  does  not  prevent  landlord  from  ao- 
quirlng  against  Irrigation  company  easement 
to  use  water  by  estoppel. 

A  protest  by  an  irrigation  company  against 
the  appropriation  of  water  for  certain  lands 
made  to  a  tenant  does  not  break  the  operation 
of  an  estoppel  against  the  company  to  deny  the 
right  of  the  landlord  to  use  this  water. 

9.  Waters  and  water  oourses  «s>l38— Coatlnu- 
ous  use  for  five  years  gave  easement  by  pre- 
scription. 

Where  after  defendant's  predecessor  in  in- 
terest bad  notified  plaintiff  irrigation  company 
that  he  proposed  to  use  water  from  plaintifTe 
ditdi,  and  that  plaintiff  could  not  stop  him,  and 
there  was  a  continuous  use  of  the  water  under 
a  daim  of  right  for  a  period  of  more  than  five 
years,  a  finding  that  defendant  acquired  title 
to  an  easement  to  use  the  water  by  prescrip- 
tion was  authorized. 

10.  Waters  and  water  oourses  ®=>I37  — Use 
continuous  within  prescription  rule^  whero  wa« 
ter  used  as  oftsn  as  necessary. 

Where  one  claiming  an  easement  uses  it 
as  often  as  it  is  necessary  for  him  to  do  so, 
the  use  is  generally  held  to  be  continuous,  and 
this  is  particularly  true  with  reference  to  ease- 
ments connected  with  irrigation. 

1 1.  Waters  and  water  courses  «=9l38— Right  to 
■so  water  both  under  irrevocable  license  and 
under  easement  by  prMorlptlon  not  Inconsist- 
ent. 

In  an  action  by  an  irrigation  company  to 
restrain  defendant  from  using  its  water,  there 
is  no  inconsistency  between  defendants'  claims 
of  a  right  to  appropriate  the  water  under  an 
irrevocable  license  and  a  right  to  appropriate 
the  water  under  an  easement  by  prescription. 

Appeal  from  Superior  Court,  Yolo  County; 
W.  A.  Anderson,  Judge. 

Action  by  the  Irrigated  Valleys  Land  Com- 
pany of   California   against  D.  J.   Altman 


and  another.    Judgmoit  for  defendants,  and 
plaintiff  appeals.    AflSrmed. 

Dudley  D.  Sales,  of  San  Francisco,  for  ap- 
pellant 

A.  O.  Huston  and  Harry  L.  Huston,  both 
of  Woodland,  for  respondents. 

HART,  J.  The  plaintiff  instituted  tMs  no- 
tion for  the  purpose  of  securing  a  decree 
perpetually  enjoining  and  restraining  the  de- 
fendants from  using  a  certain  ditch,  known 
as  the  "Hungry  Hollow  Ditch"  and  the  right 
of  way  over  which  said  ditdi  traverses  and 
which  is  the  property  of  the  plaintiff.  The 
alleged  wrongful  use  of  said  ditch  by  the 
defendants  consists  of  the  "diversion  of  wa- 
ter from  said  ditch  by  and  through  an  Ir- 
rigating canal  which  connected  with  the 
same  and  extended  to  a  certain  piece  of  real 
property  owned  by  defendant,  Schaupp,  and 
leased  by  the  defendant,  Altman."  Said 
real  property  embraces  160  acres,  and  for  the 
sake  of  convenience  will  hereinafter  be  re- 
ferred to  as  "the  160-acre  tract." 

The  amended  complaint  sets  out  in  detail 
the  acts  of  the  defendants  constituting  the 
alleged  wrongful  division  of  the  water  from 
said  ditch.  The  answer  to  said  complaint  de- 
nies specifically  the  averments  thereof  and  al- 
so sets  up  a  number  of  special  defenses  which 
may  be  stated  in  substance  as  follows:  (1) 
That  plaintiff  is  estopped  from  denying  that 
defendants  have  the  right  to  the  use  of  said 
ditch  and  ri^t  of  way  because  of  the  r^re- 
sentatlon  by  plaintiff  to 'the  predecessor  in 
interest  of  defendants,  one  William  CBianey, 
prior  to  the  purchase  of  said  tract  by  said 
Cbaney,  that  the  right  to  the  use  of  said 
ditch  and  right  of  way  would  become,  upon 
said  purchase  by  said  Qianey,  appurtenant 
to  said  tract,  and  that  he  could  enjoy  said 
use  without  cost;  that  said  Chancy  there- 
upon purchased  the  said  160-acre  tract  on  the 
faith  of  said  representations  and  erpended 
money  in  constructing  ditches  and  preparing 
said  tract  for  cultivation ;  and  in  connection 
with  this  latter  averment  it  is  further  al- 
leged that  the  defendants  and  their  predecea- 
sors  in  interest  have  used  said  ditch  and 
right  of  way  under  a  license  and  with  the 
consent  of  plaintiff,  and  "relying  upon  said 
license  and  consent  have  sp«it  money  in  the 
construction  of  irrigating  ditches  and  in  iMre- 
paring  said  land  for  cultivation";  (2)  that 
the  owners  of  said  160-acre  tract  were  gfiveu 
the  right  to  use  said  ditch  and  right  of  way 
for  the  purpose  of  obtaining  water  with 
which  to  irrigate  said  tract  In  an  instra- 
ment  whereby  the  right  of  way  for  said  ditch 
was  granted  to  the  plaintiff  company  by  the 
Bank  of  Woodland;  that  "at  the  time  de- 
fendants' predecessor  In  interest  purchased 
the  160-acre  tract,  plaintiff  represented  that 
i  said  tract  was  contiguous  to  the  said  ditch. 
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and  now  the  plaintiff  la  estopped  to  deny  tbe 
truth  of  said  statement."  The  right  of  the 
defendants  to  an  easement  In  said  ditch  and 
right  of  way  by  prescription  Is  also  set  up. 

The  cause  was  tried  by  the  court  sitting 
without  a  Jury  niton  the  amended  complaint 
and  the  answer  thereto,  and  the  court  there- 
upon filed  its  findings  of  fact  and  conclusions 
of  law,  upholding  the  special  defenses  of  the 
defendants,  and  rendered  and  caused  to  be 
entered  Judgment  accordingly.  The  api>eal  is 
by  the  plaintift  from  said  judgment  under 
the  alternatiTe  method. 

The  general  contention  of  the  appellant  la 
that  certain  findings  are  not  supported  by 
the  evidence,  and  also  that  the  conclusions  of 
law  are  Inconsistent  with  the  findings  of  fact 
As  to  the  latter  proposition,  the  contention 
Is,  In  ^ect,  that  certain  findings  vital  to  the 
Judgment,  conceding  that  they  are  bottomed 
by  sufficient  evidentiary  support,  do  not  war- 
rant  the  conclusions  of  law  deduced  there- 
from by  the  court  below.  In  other  words,  it 
is  daimed  that,  admitting  that  the  facts 
embraced  within  these  findings  are  true  the 
trial  court  made  an  erroneous  ai^lication  of 
the  law  thereto. 

Tbe  defendant  Schaupp  is  the  owner  of 
the  160-acre  tract  and  the  defendant  Alt- 
man  tbe  lessee  thereof.  The  said  160-acre 
tract  does  not  border  upon  the  ditch,  but 
adjoins  on  the  west  what  is  known  as  the 
"Foster  Land,"  which  does  abut  upon  the 
ditch. 

[1]  The  plalntlfT  was  organized  as  a  cor- 
poration in  the  month  of  October,  1909,  from 
which  time  uninterruptedly  down  to  the  date 
Of  the  trial  one  William  Metzner  was  presl- 
den  thereof.  Charles  J.  Cox,  Jr.,  became 
tiie  secretary  of  the  corporation  at  or  about 
the  time  of  its  organization,  and  held  and 
discharged  the  duties  of  that  office  down  to 
and  mcluding  the  year  1912.  In  this  con- 
nection it  should  be  stated  that  there  were 
two  persons  officially  associated  with  the  cor- 
poration by  the  name  of  Charles  J.  Cox; 
they  being  father  and  son.  The  former  was 
a  director  of  the  plaintiff.  It  should  further 
be  stated  that,  during  the  time  be  was  secre- 
tary of  plaintiff,  Charles  J.  Cox,  Jr.,  was 
engaged  in  the  general,  real  estate  business 
in  the  city  of  San  Francisco  under  the  name 
of  Cox  &  Co.  Upon  its  organization  the 
plaintiff  adopted  by-laws  for  the  government 
tbereof  and  its  business.  Section  8  of  article 
10  of  said  by-laws  provided: 

"It  will  be  the  duty  of  the  secretary  to  ne* 
totiate  all  contracts  for  the  purchase  of  lands, 
water  power  and  water  rights;  to  supervise 
the  development  and  improvement  of  all  lands 
belonging  to  the  corporation,  and  to  form  and 
draw  plans  for  tbe  subdivision,  general  super- 
vision and  sale  of  lands,  and  to  generally  super- 
vise tbe  sale,  purchase,  development,  and  mar- 
keting of  the  lands  of  the  corporation." 

The  plaintiff,  in  the  year  1910,  pnrdiased 
from  the  bank  of  Woodland  a  3,000-acre  tract 
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of  land,  situated  in  Yolo  coimty,  having  in 
view  the  subdividing  of  said  tract  into  small- 
er farms  and  putting  the  Hime  as  so  8ul>- 
dlvided  on  tbe  market  tat  sale.  In  tbe  month 
of  September  of  said  year  1910  (probably  at 
the  time  that  the  tract  referred  to  was  ac- 
quired by  the  plalntlfT),  the  said  Bank  of 
Woodland  granted  to  plaintiff  a  right  of  way 
for  a  ditch ;  the  purpose  of  the  construction 
of  which  was  to  divert  water  from  Cache 
creek,  in  said  county,  to  the  tract  of  land 
mentioned,  the  right  to  the  use  of  so  much 
water  as  might  be  necessary  for  said  pur- 
pose or  as  might  be  conveniently  permitted 
to  be  used  therefor  having  been  granted  to 
the  plaintiff  by  the  Yolo  Water  &  Power 
Company.  Among  the  cov«iants  contained 
in  the  instrument  granting  said  right  of  way 
to  plaintiff  was  the  following : 

"It  being  further  agreed  and  understood  that 
tbe '  owners  of  land  now  contiguous  to  said 
right  of  way,  and  each  of  them,  shall  have  the 
right  to  the  use  of  said  ditch  for  tbe  purpose 
of  conveying  water  therein  for  the  irrigation 
of  their  land,  such  use  to  be  free  to  them  and 
to  each  of  them." 

Tbe  plaintiff  commenced  the  construction 
of  a  ditch  over  said  right  of  way  in  the  year 
1010,  shortly  after  the  grant  to  It  of  said 
right  by  the  Bank  of  Woodland.  The  said 
ditch  taps  Cache  creek  at  a  point  opposite 
the  town  of  Capay,  in  Yolo  coimty,  and,  hav- 
ing been  completed,  nms  in  a  northeasterly 
direction  for  a  distance  of  about  rix  miles, 
where  it  reaches  the  tract  of  land  already 
referred  to  as  having  been  acquired  by  the 
plaintiff  from  the  said  Bank  of  Woodland. 
Said  ditch  is  designated  and  known  as  the 
"Hungry  Hollow  Ditch"  and  Is,  in  point  of 
fact,  a  part  of  the  irrigating  system  of  the 
Yolo  Water  &  Power  Company. 

On  November  16,  1909,  Charies  J.  Cox, 
Jr.,  secretary  of  the  plaintiff,  addressed  a  let- 
ter to  one  William  Chaney,  then  residing  in 
HolUster,  Cnl.,  proposing  to  secure  for  him 
the  160-acre  tract  in  question.  His  letter 
reads: 

"Dear  Will:  Inclosed  you  will  find  a  small 
diagram  of  the  land  belonging  to  the  Irrigated 
Valleys  Land  Company,  showing  tbe  ditches  in 
proximity  to  Cache  creek.  The  company  is 
building  these  ditches  now,  subdividing  this  big 
8,000-acre  tract  into  small  farms  and  selling 
it  for  $126  per  acre.  Tbe  two  pieces  marked 
red  on  this  map,  consisting  of  131  and  ItiO 
acres,  respectively,  adjoin  our  land  and  come 
under  our  ditch.  I  secured  a  contract  on  these 
two  pieces  Saturday,  at  $65  an  acre,  as  the 
owner,  who  is  not  a  resident  of  this  neighbor- 
hood, does  not  know  of  the  improvements  going 
on  there.  It  is  fine  rich  soil,  and  worth  $150 
an  acre  under  ditch;  anybody  buying  this  now 
will  get  the  benefit  of  the  ditches  for  nothing. 
The  land  company  have  all  they  can  handle, 
and  I  would  like  to  have  some  friend  of  mine 
boy  this  property.  Would  like  to  have  you  go 
up  and  see  it  this  week,  and  hope  to  hear  from 
yon  at  your  earliest  convenience." 
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Qianey,  testifying  as  a  witness  for  the  de- 
fendant, said  that  upon  receiving  the  above 
letter,  he  wrote  to  Mr.  Cox  and  asked  lilm  to 
give  him  farther  information  with  regard 
to  tlie  160-acre  tract ;  that  Cox  later  visited 
him  at  his  house,  and  asked  him  to  go  with 
him  (Cox)  to  see  the  land,  and  the  witness 
consented  to  and  did  do  so. 

"After  inspecting  the  land,"  proceeded  Chan- 
cy, "Coz  told  me  if  I  bought  it  I  could  use  the 
company's  ditches,  and  that  he  wanted  me  to 
put  out  alfalfa,  and  he  said  it  would  be  an  ad- 
vertisement for  them  and  help  sell  their  prop- 
erty." 

Cox  further  informed  witness  that  he  (Cox; 
was  the  secretary  and  manager  of  the  plain- 
tiff. Acting  upon  the  statements  and  repre- 
sentatirais  made  by  Cox,  Chancy  bought  the 
property  on  the  day  that  lie  bad  the  con- 
versation with  the  former.  He  testified  that 
he  would  not  have  bought  the  property  if  he 
had  known  or  thought  that  he  could  not 
have  irrigated  it.  He  further  stated  that 
he  had  often  seen  C!ox  in  and  about  the  prop- 
erty that  he  bought  in  the  company  of  pro- 
spective purchasers  of  the  sobdivisions  of 
the  plaintiff's  tract  The  witness  said  that 
after  he  purchased  the  property  he  had  a 
conversation  with  Cox  about  mapping  the 
160^cre  tract  as  part  of  the  lands  of  the 
Woodland  tract,  and  that  Cox  subsequently- 
"showed  me  a  map  like  this  (a  map  being  in 
the  possession  of  the  witness  at  the  time  he 
was  testifying),  and  he  said  he  had  mapped 
that  out  and  had  marked  it  'sold'  in  order 
to  help  the  sales  of  the  rest  of  the  property." 
The  witness  testified  that  after  purchasing 
and  taking  possession  of  the  land — in  the 
fall  of  1910— he  proceeded  to  prepare  40 
acres  of  it  for  the  raising  of  alfalfa,  and 
that  he  seeded  the  land,  built  some  laterals, 
and  used  the  ditdi  in  question  for  the  pur- 
pose of  Irrigating  the  portion  of  the  land  so 
utilized.  In  the  fall  of  1911  he  planted  to 
alfalfa  an  additional  30  acres,  and  expended 
the  sum  of  $65.25  In  putting  a  bulkhead  into 
the  main  ditch  and  also  $50  to  make  a  bulk- 
head in  the  lateral  ditch,  which  he  dug  to 
carry  the  water  from  the  main  ditch  to  hts 
tract.  Altogether  he  expended  approximately 
$200  in  making  preparation  for  the  use  of  the 
water  upon  his  land.  In  addition  to  this 
It  cost  hlra  about  $10  per  acre  to  prepare 
the  soil  for  the  growing  of  alfalfa  and  the 
seedtng  of  the  same.  He  testified  that  he 
commenced  irrigating  fr(»n  the  ditch  in  the 
year  1911,  and  also  used  water  from  the  ditch 
for  the  snme  purpose  in  the  year  1912,  and 
that  there  was  no  objection  voiced  against 
his  use  of  the  water  from  the  dltdi  by  any 
one  connected  with  the  plaintiff  until  the 
year  1912,  when  he  received  a  letter  dated 
August  31st  of  that  year  from  plaintiff,  in 
which  It  notified  him  that  the  c(»npany 
Itrotested  against  his  use  of  the  water  from 


the  ditch  of  the  comptns,  and  Informed  him, 
that— 

"The  Irrigated  Valley  Lands  C!ompany  recog^ 
nixes  no  right  in  yoo,  or  any  right  as  appurte- 
nant to  your  land,  to  obtain  water  through  the 
company's  ditch,  or  any  ditch  which  connects 
with  said  ditdi.  There  ia  not  sufficient  water 
to  irrigate  the  landa  adjoining  said  ditch,  with- 
out considering  landa  adjacent  thereto." 

Upon  receiving  said  letter,  Chaney  called 
on  W.  O.  Wallace,  who  had  control  for  the 
company  of  the  distribution  of  the  water 
flowing  into  and  through  the  Hungry  HoUow 
ditch,  and  said  to  Mr.  Wallace  that  be  bad 
rectived  the  letter  referred  to,  and  that  that 
letter  stated  that  there  was  not  sufficient  wa- 
ter to  accommodate  the  company's  lands  and 
his  land  also,  but  that  Wallace^  nevertbelesa, 
turned  the  water  Into  the  defoidant^B  ditch. 
The  witness  testified  that  he  had  a  converaa- 
tion  with  C.  J.  Cox,  Sr.,  and  a  Mr.  Wagner 
after  he  had  purchased  the  land  through  the 
former's  son.  On  that  occasion  (3ok,  Sr.,  whA 
represented  himself  to  Chaney  as  being  a  di* 
rector  of  the  plaintiff,  and  Mr.  Wagner,  while 
not  directly  telling  him  that  he  could  use 
the  water,  said  to  him  that  they  were  anx- 
ious that  be  should  put  hla  land  Into  al- 
falfa as  soon  as  possiUe.  From  the  geo- 
eral  trend  of  the  conversation  with  Cox,  Sr., 
the  witness  understood  that  said  Cox  intend- 
ed that  he  should  use  the  water  upon  Ua 


Qianey  entered  Into  an  agreement  for  the 
sale  of  the  land  oa  the  2flst  day  of  Novem- 
ber, 1912,  to  Frank  Galentlne.  Galentine  on 
the  16th  day  of  August,  1913,  assigned  his 
contract  with  CSianey  for  the  purchase  of  the 
land  to  W.  R  Joerger.  On  the  4th  day  of 
December,  1917,  Chaney  and  Joerger  joined 
in  a  deed  conveying  the  land  to  the  defendant 
Schaupp. 

W.  O.  Wallace,  heretofore  mentioned  as 
the  man  in  charge  of  the  distribution  of  the 
water  of  the  Hungry  Hollow  ditch,  testified 
that  he  distributed  water  to  Chaney  during 
the  years  1911  and  1912  and  to  Joerger, 
while  the  latter  was  in  possession  of  the 
land,  during  the  years  1913,  1914,  and  1915. 
He  also  furnished  water  to  Galentine  when 
be  was  in  possession  of  the  land.  The  de- 
fendant D.  J.  Altman  testified  that  he  bought 
property  near  the  land  In  question  In  the 
year  1913,  and  was  in  a  position  at  all  times 
thereafter  where  he  could  observe  operationa 
on  the  100-acre  tract  after  It  had  been  pur- 
chased from  one  Schultz  by  William  Chaney. 
He  stated  that,  the  land  had  been  Irrigated 
from  the  ditch  during  the  years  1811  and 
1012,  and  that  in  1913  he  took  possession  of 
the  160-acre  tract  under  a  lease;  that  he 
knew  that  the  land  had  been  irrigated  from 
the  water  flowing  through  the  Hungry  Hol- 
low ditch  from  the  year  1911  to  the  year 
1918^  inclusive.    He  was  particularly  asked 


Digitized  by 


Google 


Gal.) 


IRRIGATED  VALI^TS  LAND  00.  ▼.  ALTMAN 
(107  p.) 


406 


if  the  Und  was  Irrigated  In  the  year  1916, 
and  be  replied  that  It  was,  and  that  he  saw 
the  water  on  the  land.  He  stated  that  a 
pumping  plant  waa  installed  on  the  160-acre 
tract,  bnt  that  oiough  wat«r  to  irrigate 
the  land  could  not  he  obtained  from  that 
aonrce,  and  that  the  land  was  always  irri- 
gated by  water  obtained  from  the  Yolo  Wa- 
ter &  Pow»  Company  and  flowing  throngh 
the  main  ditdi  in  question.  The  pumping 
plant  was  finally  abandoned  and  the  mgine 
sold.  During  the  time  that  he  was  in  pos- 
session of  the  land  he  stated  tliat  no  one  in- 
terposed any  objectlcm  to  the  use  of  the  wa- 
ter from  the  ditch  until  just  prior  to  the 
commencement  of  tliis  action,  when  he  re- 
ceived a  letter  from  the  company,  protest- 
ing against  further  use  of  the  ditdi  by  him. 
He  also  specified  the  number  of  different  oc> 
casions  in  each  year  on  which  the  portion 
of  the  160-acre  tract  which  was  under  culti- 
vation was  irrigated  from  the  water  of  the 
ditch. 

Metzoer,  president  of  the  plaintiff,  testi- 
fied that^ 

The  company  never  "entered  into  any  agree- 
ment with  the  owner,  or  purported  owner,  of 
this  160-acre  tract  in  reference  to  the  use  of 
water  thereon  talcen  from  the  Hungry  Hollow 
ditcb." 

He  stated  that  he  had  no  knowledge  of 
tlie  diversitm  of  the  watw  fr<»n  the  ditch  to 
ffie  160-acre  tract  ontU  a  short  time  prior  to 
August  81, 1912,  when  the  company  addressed 
to  Chaney  the  letter  heretofore  referred  to, 
declaring  that  the  company  recogniased  "no 
light  in  Chaney  or  any  right  as  appurtenant 
to  hlS'  land"  to  obtain  water  tloough  the 
company'a  ditch  or  any  ditch  connected  with 
aald  ditdi ;  that  he  had  no  knowledge  th»e- 
after  of  the  use  of  said  water  by  Cfaaney  or 
any  of  his  successors  in  Interest  until  same 
time  In  1918,  when  it  was  learned  by  the 
company  that  the  def aidant  Altman  was  di- 
verting water  to  said  160-acre  tract  from  the 
ditch,  and  had  diverted  water  from  the 
ditch  to  the  said  1604icre  tract  in  the  year 
1917:  that,  upon  learning  this,  the  company 
addressed  a  letter  to  Altman,  protesting 
against  the  taking  of  any  water  from  the 
main  canal  of  said  company,  and  diverting 
the  same  to  the  160-acre  tract  in  question, 
and  stating  to  him  that,  unless  he  ceased  so 
taking  and  using  said  water,  legal  steps 
would  be  taken  by  the  compahy  to  prevent 
him  from  further  so  diverting  and  using  the 
same.  Metzner  testified  that  the  company  re- 
ceived no  written  reply  to  the  letter  addressed 
to  Cbaney,  under  date  of  August  31,  1912, 
bnt  said  that  about  a  week  or  ten  days  after 
sending  said  letter  to  Chaney,  he  (Metzner) 
woat  to  what  is  Imown  as  the  "Home  Ranch" 
of  the  company's  lands  in  Yolo  county,  and 
Oiat  he  there  met  Chaney ;  that  Chaney,  ad- 
dressing him,  said:  "I  got  your  letter,  and 
I  projMse  to  use  the  water,  and  yon  can't 


atop  me."  Hie  witness  said:  "As  far  as  I 
know,  Mr.  Cbaney  never  continued  to  make 
an  attempt  to  use  It,"  A  lett»  written  by 
G.  D.  Parish,  a  tenant  In  possessicm  of  the 
160-acre  tract,  under  date  of  May  20,  1916, 
was  received  by  the  company,  and  therein 
Parish  asked  the  permission  of  the  company 
for  the  use  of  water  to  "wet  a  piece  of  grain 
and  alfalfa"  on  said  land.  Tbia  letter  was 
Introduced  In  evidence  and  'Metzner  said 
that,  whQe  no  written  reply  was  made  there- 
to, he  later  visited  the  properties  of  the  com- 
pany and  there  met  Mr.  Parish,  and  said 
to  him  that  the  company  could  not  furnish 
him  water  at  that  time.  Metzner  further 
testlfled  that  C.  J.  Cos,  Jr.,  under  the  firm' 
name  of  Cox  &  Co.,  was  made  the  selling 
agent  of  the  lands  of  the  plaintiff.  This 
agency  existed  while  said  Cox  was  still 
secretary  of  the  company. 

G.  D.  Parish  testified  for  the  plaintiff  in  re- 
buttal that  he  had  the  160-acre  tract  leased 
during  the  years  1916  and  1917;  that  he 
did  not  use  the  water  on  the  premises  In 
1916,  but  did  irrigate  from  the  ditch  In  the 
year  1917.  He  stated  that  he  did  not  have 
any  alfalfa  in  1916  because  he  had  no  water. 

It  should  also  be  stated  that  it  was  shown 
that  the  distribution  of  the  water. was  coa- 
trolled  by  an  employee  of  the  plaintiff,  and 
that  said  employee  generally  used  his  own 
judgment  as  to  the  turning  In  of  the  water 
•upon  the  various  pieces  of  land  whi(A  used 
the  water  from  the  Hungry  Hollow  ditch. 

The  above  statement  represents  gubstan- 
tlally  all  the  Important  tes.timony  received 
at  the  trial. 

The  findings  are  not  of  specific  facts,  but 
are  general  in  form,  dedarlng  that  the  ai- 
legations  of  the  answer  are  true  and  those  of 
the  complaint  untrue.  As  we  have  seen, 
the  answer,  besides  specific  denials,  sets  up  the 
several  different  and  distinct  special  defenses 
above  referred  to,  and  sets  out  with  particu- 
larity the  facts  upon  which  eadi  is  found- 
ed. It  follows  that  all  of  the  material  facts 
so  alleged,  as  well  as  those  facts  which  were 
brought  out  by  the  evidence  in  support  there- 
of, are  comprehended  within  the  findings  or 
were  found  to  be  true  by  the  court,  viz.: 

(1)  That  the  grant  of  the  right  of  way  for 
the  ditch  to  the  plaintiff'  by  the  Bank  of 
Woodland  also  specifically  granted  to  the 
owner  of  "land  now  contiguous  to  said  right 
of  way"  the  right  to  the  use  of  said  ditch 
for  the  purpose  of  conveying  water  therein 
for  the  irrigaticm  of  their  lands,  "such  use 
to  be  free  to  them  and  to  eadj  of  them." 

(2)  That  Cox,  Jr.,  was,  at  the  time  of  the  pur- 
chase of  the  160-acre  tract  by  CSianey,  secre- 
tary  of  the  plaintiff  and  its  agent  for  the 
sale  of  the  lands  embraced  within  the  tract 
for  the  special  irrigation  of  which  the  right 
of  way  for  a  ditch  was  granted  to  it  and  the 
main  ditch  was  built ;  that  Cox,  Jr.,  as  secre- 
tary of  the  plaintiff,  was  vested  with  full 
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power  to  negotiate  all  contracts  for  tbe  pur- 
chase of  lands,  water  power,  and  water 
rights,  and  "to  supervise  the  development  of 
all  lands  belonging  to  the  corporation" ;  that 
Cox,  Jr.,  was  also  the  selling  agent  of  the 
plaintiff  under  the  firm  name  of  Cox  &  Co. ; 
that  said  Cox  indu.ced  Chaney  to  purchase 
the  160-acre  tract  upon  the  representation 
and  promise  to  tbe  latter  that  if  he  (Chaney) 
would  purchase  said  tract,  he  could  have  the 
use  of  the  ditch  for  the  purpose  of  convey- 
ing water  to  his  land  for  irrigating  the  same; 
that  said  Cox  further  stated  to  Ohaney, 
during  the  negotiations  for  the  sale  of  the 
160-acre  tract  to  the  latter  that  it  would 
be  an  advertisement  and  to  the  interest  of 
the  plaintiff's  lands,  and  thus  facilitate  the 
sale  of  the  subdivisions  thereof,  if  he 
(Chaney)  would  purchase  and  sow  the  160- 
acre  tract  to  alfalfa  and  raise  good  crops 
thereon;  that,  solely  upon  the  faith  of  the 
promise  of  Cox,  Jr.,  that  he  could-  have  the 
use  of  the  said  ditch,  Chaney  purchased  the 
land;  that  Chaney  would  not  have  made 
snid  purolinse  but  for  said  representation 
and  promise ;  that  Cox  mapped  the  lands  of 
the  plaintiff  and  included  therein  as  a  part 
and  parcel  of  tbe  same  the  160-acre  tract, 
mnriiing  on  said  map  the  latter  tract  as  hav- 
ins  t>een  sold.  (3)  That  Chaney  immediately 
entered  into  the  possession  of  said  160-acre 
tract,  expended  large  sums  of  money  in  pre- 
paring to  convey  the  water  from  the  main 
ditch  to  his  land  and  in  cultivating  the  said 
tract  and  In  growing  alfalfa  and  grain  there- 
on :  that  he  so.  used  the  main  ditch  in  tha 
years  1911  and  1912.  (4)  That  in  the  month 
of  August,  1012,  the  plaintiff  demanded  of 
Chaney  in  writing  that  he  cease  using  the 
water  of  the  ditch,  and  at  the  same  time 
likewise  notified  him  that  the  company  did 
not  recognize  In  him  any  right  to  ol>tain  wa- 
ter through  its  ditch  or  any  ditch  which  con- 
nects with  said  ditch,  or  that  tbe  right  to  use 
the  ditch  was  appurtenant  to  the  160-acre 
tract:  that  within  10  or  12  days  after  the 
receipt  of  the  said  written  notice  or  demand 
to  stop  the  further  use  of  the  ditch  for  the 
purpose  of  conveying  water  to  his  land, 
Chaney  said  to  Metzner  (president  of  plain- 
tiff), referring  to  the  plaintiff's  protest 
against  his  further  use  of  the  ditch,  "I  pro- 
pose to  use  the  water  and  you  can't  stop 
me";  that  from  that  time  on  down  to  the 
commencement  of  this  action  on  May  29, 
1918,  Chaney  and  bis  successors  in  interest. 
Including  the  defendants,  have  continuously, 
uninterruptedly,  notoriously,  and  under  a 
claim  of  right  used  said  ditch  for  conveying 
water  for  irrigating  the  16(Kacre  tract. 

That  the  evidence,  of  which  we  have  above 
presented  an  epitomized  statement,  is  amply 
sufficient  to  support  said  findings  is  a  tnropo- 
sition  which  It  seems  to  us  stands  beyond  the 
realms  of  doubt  or  disputation.  The  remain- 
ing question  is  therefore  whether  the  court 


deduced  from  said  findings  the  correct  con- 
clusions of  law. 

It  is  not  necessary,  nor  is  such  the  inten- 
tion, to  express  a  definite  opinion  upon  ttie 
question  whether  the  160-acre  tract  is  "con- 
tiguous" to  tbe  tnain  diteh  within  the  mean- 
ing and  intent  of  the  grant  of  the  right  of 
way  for  a  ditch  by  the  Bank  of  Woodland  to 
the  plaintiff.  We  may,  however,  venture 
these  suggestions  in  connection  with  this 
proposition:  That  It  is  probable  that  the 
banic  by  the  insertion  of  that  covenant  In  the 
grant  intended  to  confer  upon  all  ovmers  of 
land  In  the  immediate  community  or  neigh- 
borhood In  which  the  tract  of  the  plaintiff  is 
situated  the  right  to  the  use  of  the  ditoh  for 
irrigating  purposes;  and  the  word  "contig- 
uous" would  not  be  wholly  inapt  in  the  ex- 
pression of  such  meaning  and  intent  under 
the  circumstances  of  this  case.  In  Ann.  Cas. 
1918E,  798,  it  is  said  that,  while  the  primary 
meaning  of  the  word  "contiguous"  is  "in 
actual  contact,  touching,  meeting  or  adjoining 
at  the  surface  or  border"  (Johnston  v.  Dav- 
enport Bricli,  etc.,  Co.  [D.  C]  237  Fed.  66®, 
and  that  it  must  therefore  always  be  so  un- 
derstood, unless  the  context  shows  it  was 
otherwise  intended  (Holston  Salt,  etc.,  Co.  v. 
Campbell,  89  Va.  396.  16  S.  E.  274),  still  tbe 
meaning  of  the  word  depends  largely  on  the 
subject-matter  to  which  It  is  applied  (Grif- 
fin V.  Denlson  liand  Co.,  18  N.  D.  246,  119 
N.  W.  1041).  It  is  reasonable  to  suppose  that 
if  the  right  of  way  was  granted  by  the  bank 
for  the  exclusive  nse  and  benefit  of  the  lands 
embraced  within  the  plalntilTg  3,000-acrB 
tract,  the  instrument  granting  the  easement 
would  probably  have  expressly  so  provided, 
or,  in  other  words,  restricted  the  employment 
of  the  ditch  to  snch  use,  and  therefore  the 
fact  of  the  omission  from  the  grant  of  sudi 
a  provision  affords  some  support  to  the  sug- 
gestion that  the  word  "contiguous"  was  used 
In  the  grant  as  indicating  an  intention  in  the 
grantor  to  give  to  owners  of  land  in  the  im- 
mediate vicinity  of  plaintiff's  tract,  and  not 
included  within  tbe  latter,  the  right  to  use 
the  ditch  for  the  irrigation  of  their  lands. 
But,  whatever  may  be  the  correct  Interpreta- 
tton  of  tbe  grant  in  that  respect,  it  is  dear 
that  the  Judgment  may  and  should  be  sua- 
talned  upon  other  considerations. 

[2]  As  secretary  of  the  plaintiff,  Cox,  Jr., 
It  will  be  observed,  was  vested  with  full  po^- 
er  not  only  to  sell  the  lands  and  water  rights 
of  the  plaintiff,  but  was  also  given  general 
power  to  develop  the  said  lands  for  market- 
ing purposes.  Be  was  also,  moreover,  by 
special  action  of  the  board  of  directors  of 
the  plaintiff,  givm  authority  to  act  as  its 
sales  agent  and  manager,  with  power  to  sell 
its  lands.  As  secretary,  in  so  far  as  the  an- 
thorlty  to  dispose  of  the  lands  and  concomit- 
ant righto  of  plaintiff  was  concerned,  Ms 
powers  were  as  broad  as  or  coextensive  with, 
those  of  the  corporation  Itself.  And,  as  Is 
said  by  Chief  Justice  Shaw  in  the  very  recenfc 
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case  of  Woods  Lumber  Co.  t.  W.  H.  Moore, 
Tmstec,  etc.,  183  Cal.  497,  601,  191  Pac.  905, 
907  (U  A.  L.  B.  S49): 

"A  corporation  engaged  In  carrying  on  a 
bnsiness  which  it  ia  authorized  to  do  by  its  ar- 
ticles and  the  law  under  which  it  is  organized 
haa  implied  power  to  make  all  contracts  which 
are  'essential  to  the  auccessfol  prosecation  of 
the  bosineBs'  (Civ.  Code,  $  354,  subd.  8;  Batea 
T.  Coronado  B.  Co.,  109  Cal.  163;  Mere.  Trast 
Co.  y.  Kiser,  91  Ga.  636),  or  the  making  of 
which  is  an  appropriate  means  by  which  it  may 
be  'reasonably  expected  that  the  business  in 
which  the  corporation  is  engaged  will  be  ad- 
vanced' (Depot  B.  Synd.  v.  Enterprise  Brewing 
Co..  87  Or.  560),  or  which  are  'necessary  and 
helpful  to  the  conduct  of  its  authorized  busi- 
ness' (Timm  y.  Grand  Bapids  Br.  Co.,  160 
Mich.  371),  or  which  tends  directly  to  promote 
the  business  authorized  by  its  articles  and  which 
it  is  doing.  Kraft  y.  Brewery  Co.,  219  BL 
206:  Central  L.  Co.  v.  Kelter,  201  111.  503; 
Blue  Island  Br.  Co.  t.  Fraatz,  123  lU.  App. 
26;  Horst  y.  Lewis,  71  Neb.  366." 

[S]  That  the  plaintiff  Is  authorized,  either 
expressly  or  impliedly,  to  do  all  of  these 
things  for  the  successful  prosecution  of  the 
business  for  the  carrying  on  of  which  it  was 
oi^anized,  there  can  be  no  manner  of  doubt ; 
and,  as  above  suggested,  it  is  equally  dear 
from  the  evidence  that  Cox,  Jr.,  as  secretary 
and  sales  agent  of  the  plaintiff,  was  clothed 
with  like  authority.  And,  obviously,  if  the 
agreement  that  said  Cox  made  with  Chaney 
would,  as  Cox  so  conceived,  and  as  we  may 
assume  from  the  evidence  that  it  did,  directly 
tend  to  promote  the  authorized  business  of 
the  plaintiff,  or  be  "an  appropriate  means" 
whereby  It  might  reasonably  be  expected  that 
the  business  of  plaintiff  would  be  advanced, 
then  the  act  of  making  the  agreement  was 
within  the  scope  of  his  authority  as  the  agent 
of  the  plaintiff,  and  the  latter  is  consequent- 
ly bound  thereby. 

[4]  It  being  true,  then,  that  Cox  possessed 
plenary  power,  as  secretary  and  sales  man- 
ager of  the  corporation,  to  make  for  and  In 
behalf  of  the  corporation  the  said  agreement 
with  Chaney,  It  follows  that  Chaney  entered 
into  the  use  of  the  ditch  under  a  parol  license 
from  the  plaintiff,  and  that,  upon  the  incur- 
ring by  him  of  expenditures  of  money  in  buy- 
ing the  land  and  also  for  the  purpose  of  fa- 
cilitating the  use  of  the  easement  and  in  cul- 
tivating the  tract  according  to  the  sugges- 
tion of  Cox,  Jr.,  the  license  became  irrevo- 
cable. Churchill  T.  Bussell,  148  Cal.  1,  82 
Pac.  440;  Stoner  t.  Zucker,  148  Cal.  616,  83 
Pac.  808,  113  Am.  St  Bep.  301,  7  Ann.  Cas. 
704;  Boseberry  v.  CTark,  23  Cal.  App.  649, 
138  Pat.  923 ;  Smith  v.  Green,  109  Cal.  228, 
234,  41  Pac.  1022;  Blankenship  v.  Wbaley, 
124  Cal.  300,  304,  57  Pac.  79 ;  Flickinger  v. 
Shaw,  87  Cal.  126,  131,  25  Pac.  268,  11  L.  B. 
A.  134,  22  Am.  St.  Bep.  234;  Berick  v.  Kern, 
14  Serg.  &  B.  (Pa.)  271, 16  Am.  Pec.  497 ;  Stepp 
▼.  WilUams  (Cal.  App.)  198  Pac.  661,  668,  669; 
Baritan  Waterpower  Co.  t.  Veghte^  21  N.  J. 
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Eq.  476.  See,  also,  comment  of  Prof.  Free- 
man on  the  last-named  case  in  16  Am.  Dea 
601  et  seq. 

In  Stoner  t.  Zucker,  supra,  at  page  620  of 
148  Cal.,  at  page  810  of  83  Pac.  (113  Am.  St 
Bep.  301,  7  Ann.  Cas.  704),  the  doctrine  is 
thus  explained: 

"The  recognized  principle,  therefore,  is  that 
where  a  licensee  has  entered  [upon  the  prem- 
ises of  another]  under  a  parol  license  and  has 
expended  money,  or  its  equivalent  in  labor,  in 
the  execution  of  the  license,  the  license  becomes 
irrevocable,  the  licensee  wUl  have  a  right  of 
entry  upon  the  lands  of  the  licensor  for  the 
purpose  of  maintaining  his  structures,  or,  in 
general,  his  rights  under  his  license,  and  the 
license  will  continue  for  so  long  a  time  as  the 
nature  of  it  calls  for." 

In  Baritan  Waterpower  Co.  ▼.  Veghte,  su- 
pra, the  rule  is  stated  as  follows: 

"To  the  extent  that  the  license  is  executed, 
equity  will  not  disturb  it  or  permit  its  revoca- 
tion. Where  improvements  of  a  permanent 
nature  have  been  made  by  a  person  on  his  own 
land,  the  enjoyment  of  which  depends  upon  a 
right  recognizable  by  the  law,  affecting  the  land 
of  another,  and  to  which  his  consent  is  neces- 
sary, and  where  such  consent  is  expressly  prov- 
ed, or  necessarily  implied  from  the  circum- 
stances, and  the  improvements  have  been  made 
in  good  faith  upon  it,  equity  will  not  permit 
advantage  to  be  taken  «f  the  form  of  the  con- 
sent, although  not  according  to  the  strict  mode 
of  the  common  law,  or  within  the  statute  of 
frauds;  and  to  defeat  such  a  purpose  will,  upon 
a  proper  bill  filed,  enjoin  the  licensor  from  ac- 
complishing his  fraud,  or  when  he  asks  relief 
it  will  be  refused,  or  Lf  granted,  will  be  allowed 
merely  in  the  shape  of  compensation,  bat  pro- 
tecting the  right  of  the  licensee." 

[S-7]  Appellant,  however,  takes  the  posi- 
tion that  the  license  whereby  Chaney  ac- 
quired the  right  to  the  easement  cannot  inure 
to  the  benefit  of  his  successors  in  interest, 
inasmuch  as  the  latter  themselves  made  no 
expenditures  In  Improving  the  property  upon 
the  faith  of  any  representations  made  by 
Cox  to  Chaney,  and  that  no  representations 
were  made  to  them.  In  other  words,  the  cbn- 
tention  is  that  an  estoppel  cannot  be  set  up 
here  for  the  reason  that  there  were  no  repre- 
sentations or  promises  made  by  Cox,  Jr.,  to 
any  of  the  successors  in  interest  of  Chaney. 
The  reply  to  this  proposition  is,  though,  that 
the  license  under  which  Chaney  entered  into 
the  use  of  the  ditch  having  become  Irrevo- 
cable, the  right  acquired  thereby  and  there- 
under became  appurtenant  to  the  160-acra 
tract  Furthermore,  the  successors  in  in- 
terest of  Chaney  took  the  land  with  the  ditch 
as  constructed  by  the  latter,  and  which  con- 
nected with  the  main  ditch,  and  the  said 
ditch  remained  in  the  same  condition  from 
the  time  of  Its  construction  down  to  the  date 
of  the  institution  of  this  action,  during  which 
period  of  time  the  appellant  made  no  attempt 
to  interrupt  the  use  of  the  ditch  in  any  man- 
ner until  August  81,  1912,  and,  later,  April 
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30, 1918  (spprozlmatdy  a  montli  prior  to  the 
cominetiuenient  of  this  action),  on  which  for- 
mer date  the  letter  heretofore  referred  to 
was  addressed  to  Chaney,  and  on  whidi  lat- 
ter date  it  addressed  a  letter  to  the  defend- 
ant Altman,  a  tenant  and  not  the  owner  of 
the  160-acre  tract,  objecting  to  the  further 
use  of  the  ditch  for  the  purpose  of  irrigat- 
ing said  tract  It  is  not  necessary  to  the 
working  of  an  estoN>el  that  In  such  a  situa- 
tion there  should  be  direct  or  affirmative 
Terl>al  representations.  Such  representations 
may  arise  by  Implication.  Ii>  Uiis  case,  the 
plaintiff,  although,  as  we  will  later  show  in 
considering  another  branch  of  the  case,  hav- 
ing knowledge  that  the  successors  In  interest 
«f  Chaney  had  used  and  were  using  the  ditch, 
remained  silent,  addressing  no  protest  against 
Buch  use  to  the  successors  of  Chaney,  and  thus 
by  conduct  recognized  the  validity  of  the  li- 
cense by  which  Chaney  acquired  the  right  to 
the  easement  and  so  acquiesced  therein.  As  the 
law-writers  say,  "Quiescence  is  tantamount 
to  acquiescence."  In  other  words,  "if  a  per- 
son by  his  conduct  induces  another  to  believe 
in  the  existence  of  a  particular  state  of  facts, 
and  the  other  acts  thereon  to  his  prejudice^ 
the  former  is  estopped,  as  against  the  latter, 
to  deny  that  that  state  of  facts  does  in  truth 
exist"  21  C  J.  p.  lOeO.  The  ground  upon 
which  the  estoppel  rests  Is  that  the  conduct 
constitutes  an  implied'  representation  of  the 
truth  of  the  state  of  facts  in  question.  Bige- 
low.  Estop.  (5th  Ed.)  p.  570.  There  can  be 
no  doubt — indeed,  it  must  be  assumed  from 
the  fact  that  the  irrigation  of  the  land  was 
necessary  to  the  successful  growing  of  al- 
falfa and  other  grain — that  the  successors  in 
interest  of  (Thaney  would  not  have  bought 
the  same  but  for  their  knowledge  of  the  fact 
that  said  easement  was  appurtenant  to  said 
tract 

[8]  Counsel  for  the  appellant,  however,  de- 
clares that  the  letters  from  the  plaintiff  to 
Chaney  and  Altman,  protesting  against  their 
use  of  the  ditch,  constitute  convincing,  if  not 
conclusive,  evidence  that  the  respondents  were 
not  given  the  license  pleaded  in  the  answer. 
But  the  answe^  to  this  is  that  permission 
had  been  granted  to  Chaney  to  use  the  ditch, 
and  the  same  had  developed  into  an  irrevo- 
cable license  before  said  letters  were  received 
by  either  of  the  parties  named.  Moreover, 
Altman,  as  we  have  seen,  was  only  a  tenant 
or  lessee  cf  the  160-acre  tract  and  in  such 
case  such  a  protest,  addressed  to  a  mere  ten- 
ant of  the  property  against  the  use  of  the 
easement,  cannot  break  the  operation  of  the 
estoppel. 

[9, 10]  But  the  Judgment  may  securely  rest 
upon  the  finding  that  the  defendant  Schaupp 
acquired  title  to  the  easement  or  the  right  to 
the  use  of  the  ditch  by  prescription.  As  seen, 
the  plaintiff,  in  a  letter  to  Chaney,  under  date 
of  August  31,  1912,  notified  him  to  cease 
using  the  ditch,  but  a  few  days  thereafter 
Metzner,  president  of  the  plaintiff,  according 


to  his  own  testimony  met  Chaney,  and  th^ 
discussed  the  matter  of  the  receipt  of  said 
letter,  and  Chaney  then  declared  to  Metzner 
that  he  proposed  to  use  the  ditch  or  the  wa- 
ter, "and  yon  can't  stop  me."  The  evidence 
clearly  shows  that  from  that  time  until  and 
immediately  preceding  the  date  of  the  com- 
mencement of  the  present  action  Chaney  and 
his  successors  in  interest  continuously  used 
the  ditch  under  a  claim  of  right,  or,  in  other 
words,  for  a  period  of  more  than  five  years 
from  the  date  of  said  conversation  between 
Metzner  and  Chaney.  It  is  true  that  one  wit- 
ness testified  that  in  the  year  1916  no  water 
from  the  ditch  was  used  on  the  land,  the  ex- 
planation being  that  the  spring  of  1916  was 
a  late,  wet  season,  and  that  there  was  really 
no  necessity  for  using  the  ditch.  This  testi- 
mony came  from  the  1916  lessee  of  the  160- 
acre  tract  This  though,  if  true,  would  not 
be  such  an  omission  In  the  use  of  the  ditch  as 
to  have  the  effect  of  breaking  the  continuity 
of  the  user.  The  failure,  if  any,  to  use  the 
ditch  in  the  year  1916  was  not  due  to  any 
act  of  the  owner,  but  to  the  fact  only  that 
the  circumstances  were  such  that  water  from 
the  ditdi  was  not  needed.  The  omission 
amounted  neither  to  a  nonnser  nor  evidence 
of  an  Intention  to  abandon  the  easement.  In 
other  words,  as  counsel  for  the  defendants 
well  say,  "continuous  use"  does  not  neces- 
sarily mean  "constant  use."  Where  one  who 
claims  an  easement  uses  it  as  often  as  it  may 
be  necessary  for  Mm  to  do  so,  the  use  is  gen- 
erally' held  to  be  continuous,  and  this  is  par- 
ticularly true  with  reference  to  easements 
connected  with  irrigation.  Hesperla  Land 
&  Water  CJO.  v.  Rogers,  83  Cal.  10,  23  Pac. 
196,  17  Am.  St  Rep.  209 ;  Bodflsh  v.  Bodfish, 
105  Mass.  319. 

There  was,  however,  other  testimony  to  the 
effect  that  water  was  conveyed  to  the  160- 
acre  tract  from  the  ditch  In  the  year  1916. 
And  from  the^entlre  evidence  the  court  re- 
mained well  within  its  discretion  in  finding 
that  the  defendants  claimed  and  exerdsed 
the  right  to  use  the  ditch  openly  and  contin- 
uously and  uninterruptedly  and  in  hostility 
to  the  claim  of  the  plaintiff  for  a  period  of 
over  five  years  immediately  preceding  the 
date  of  the  commencement  of  this  action. 
Metzner,  it  is  true,  testified  that  he  had  no 
knowledge  of  the  use  of  the  ditch  by  Chaney 
and  his  successors  in'  Interest  and  had  no 
means  of  ascertaining  whether  the  ditch  was 
being  so  used;  but  he  also  testified  that  he 
had  Instructed  the  foreman  of  the  plaintlBT 
having  charge  of  the  distribution  of  the  wa- 
ter flowing  In  the  ditch  to  ^atch  and  report 
if  any  attempt  was  made  to  Irrigate  the  160- 
acre  tract  from  the  company's  ditches.  But, 
notwithstanding  this  instruction,  as  the  evi- 
dence shows,  the  employees  of  the  appellant 
who  had  charge  of  the  ditches  and  the  dis- 
tribution of  the  water  thereof  continued, 
during  the  prescriptive  period,  to  supply  wa- 
ter for  the  160-acre  tract  through  the  ditch 
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in  qnestloa.  Ftwthermore^'  It  was  shown  that 
<3ox,  Sr.,  wbo  was  a  director  of  the  company 
at  the  time,  had  a  oonT«:satlon  with  Cfaaney 
after  the  latter  luid  purchased  the  1604cre 
tract,  and  that  said  Cox  stated  to  Chaney 
that  the  company  -n-as  anxious  that  he  should 
put  the  land  into  alfalfa  as  soon  as  possible. 
It  was  also  shown,  as  we  have  seen,  that 
Cox,  Jr.,  was  often  near  the  160-acre  tract 
after  the  sale  thereof  to  Chaney,  accompanied 
generally  by  persons  to  whom  he  desired  to 
sell  subdivisions  of  the  plaintiff's  tract 
From  all  this  and  the  fact  that  water  was 
actually  supplied  to  the  160-acre  tract  by 
means  of  the  main  ditch  during  every  year 
from  1912  to  1918,  inclusive,  the  court  could 
well  have  concluded  that  if  it  was  true  that 
the  appellant  bad  no  knowledge  of  the  use  of 
the  easement  by  Chaney  and  bis  successors 
in  interest,  it  certainly  had  ready  means  for 
ascertaining  the  fact.  But,  under  all  the  cir- 
cumstances of  the  case  as  they  were  devel- 
oped at  the  trial,  it  is  hardly  reasonable  to 
brieve  that  tbe  appellant  did  not  know  at 
all  times  that  its  ditches  were  being  used  by 
the  several  owners  of  the  180-acre  tract.  In- 
deed, the  knowledge  of  Cox,  Jr.,  tbe  secre- 
tary, and  also  that  of  its  several  foremen, 
whose  special  business  or  duty  It  was  to  dis- 
tribute tbe  water  flowing  through  the  main 
ditch  to  those  entitled  thereto,  that  the  ditch 
was  being  used  by  Chaney  and  his  successors, 
was  the  knowledge  of  that  fact  of  the  appel- 
lant itself,  since  not  only  said  Cox  as  sec- 
retary, but  also  said  foremen,  were  the  agents 
of  appellant  vrith  full  power  to  act  for  It  in 
all  the  matters  committed  to  them  by  the 
plaintiff. 

But  It  is  further  argued  that,  from  tbe 
fact  that  the  owner  in  the  year  1915  Installed 
a  pumping  plant  on  the  180-acre  tract,  ca- 
pable, as  is  the  claim  of  irrigating  the  entire 
acreage,  and  from  the  further  fact  that  a  ten- 
ant in  1916  asked  permission  of  the  company 
to  irrigate  the  tract  from  its  ditches,  tbe  irre- 
sistible conclusion  Is,  and  the  court  should 
have  so  found,  .that  tbe  appellant  could  not 
have  known,  nor  did  It  have  any  reason  to 
beliere,  that  the  160-acre  tract  was  being 
supplied  with  water  conveyed  through  the 
company's  ditches.  But  there  is  no  showing 
here  that  the  appellant  had  any  knowledge 
of  the  existence  of  the  establishment  of  the 
pumping  plant ;  and  the  fact  that  a  tenant  of 
a>e  owner  of  the  land  in  1916  a^ed  permis- 
sion of  the  company  to  irrigate  said  land 
from  Its  ditches  would  not  necessarily  show 
that  said  ditches  had  not  been  used  or  were 
not  beh3«  used  for  the  purpose  of  conveying 
water  to  the  lands  of  fhe  defendants,  or  that 
the  app^ant  did  not  know  that  they  were 
bdng  so  used.  At  any  rate,  the  trial  court, 
it  seems,  did  not  attach  any  significance  to 
the  circumstances  here  referred  to,  conclud- 
ing, as  we  may  presume,  and  as  It  had  a 
right  to  do,  that  the  other  facts  and  drcum- 
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Stances  In  the  case,  fftndlng  to  show  the  con* 
tinuous  and  uninterrupted  use  of  the  ease- 
ment, were  sufficient  to  overcome  the  pro- 
bative effect  of  any  facts  or  circumstances 
leading  to  an  opposite  conclusion  upon  the 
question  of  adverse  user. 

[11]  Lastly,  we  may  briefly  consider  the 
point,  made  at  the  threshold  of  appellant's 
argument,  that  the  defense  based  on  the  li- 
cense and  that  of  title  to  tbe  easement  by  ad- 
verse user  are  inconsistent,  in  that  posses- 
sion by  license  Is  not  adverse  and  cannot 
ripen  into  a  title.  If  the  license  were  rev- 
ocable there  would  no  doubt  be  force  in  that 
contention;  but,  as  we  have  shown,  tbe  li- 
cense became  irrevocable,  and  it  was  within 
the  right  of  defendants  to  set  up  either  or 
both  of  tbe  said  defenses  as  the  basis  of  their 
title  to  the  easement  The  situation  is  no 
different  from  a  case  where  a  party,  suing  to 
quiet  title  to  land,  would  set  up  and  prove  a 
conventional  title  thereto  and  at  the  same 
time  title  by  adverse  possession.  Porters 
Bar  Dredging  Co.  t.  Beaudry,  IS  Cal.  App. 
751,  763,  115  Pat  951.  It  follows,  also,  that 
there  is  no  inconsistency  between  the  find- 
ings and  the  conclusions  of  law  for  the  rea- 
son suggested. 

We  have  discovered  no  substantial  reason 
for  disturbing  tbe  Judgment  herein,  and  it  is 
accordingly  affirmed. 

We  concur:    FINCH,  P.  J.;  BURNETT,  J. 


(67  Cal.  App.  260) 

DYIMENT  V.  BOARD  OF  IMEDICAL  EXAM- 

INERS  OF  STATE  OF  CALIFORNIA 

•t  al.     (Civ.  3677.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  5,  1922.  Re- 
hearing Denied  May  S,  1922.  Hearing  De- 
nied by  Supreme  Court  June  1,  1922.) 

1.  Physicians  and  surgeons  «=9ll(3)— Charge 
physician  had  obtained  lloense  to  praotloe  by 
fraud  not  sufflctently  specifla 

A  charge  that  petitioner  had  procured  bis 
certificate  to  practice  medicine  through  fraud 
and  misrepresentation  without  a  statement  of 
the  facts  constitnting  the  frand  is  not  suffi- 
ciently specific  to  sustain  an  order  of  the  board 
of  medical  examiners  revoking  petiti<Hier'B  cer- 
tificate under  St.  1913,  p.  732,  f  14,  as  amended 
by  St  1917,  p.  109,  f  9. 

2.  Physicians  and  surgeons  ®=3ll (3)— Proce- 
dure In  trial  before  nodical  board  need  not 
be  teohnloal. 

The  procedure  in  trials  before  medical 
boards  for  revocation  of  a  license  to  practice 
medicine  need  not  either  as  to  pleadings  or 
evidence,  be  marked  by  the  refinements 'and 
subtleties  which  are  characteristic  of  the  con- 
duct of  actions  In  courts  of  law. 


«=»For  otbar  eaxs  see  same  topic  and  KBT-NUMBBR  InsU  Key-NumtMrad  DlgeaU  and  Ind« 
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8.  PlMuflag   «=38( IS)— General    allegation   of 
fraud  In  obtaining  phyelclan'e  oertlflcate  In- 
sufficient. 
A  general  cbartre,  allesing  fraud  and  mis- 
representation  witliout   stating   the   facts    on 
which  it  is  based,  is  insu£Sdent. 

4.  Physicians  and  surgeons  «=>  1 1(3)— Board 
need  not  determine  sufficiency  of  charges  bei- 
fore  hearing. 

The  board  of  medical  examiners  need  not, 
before  the  hearing,  determine  the  sufficiency  of 
charges  against  a  pliysician  whose  license  is 
sought  to  be  revoked. 

5.  Physicians  and  surgeons  «=9il(3)— Objeo- 
tlOB  to  sufficiency  of  charges  unnecessary  to 
r«vi»w  on  certiorari. 

Though  a  physician  may  question  the  suffi- 
ciency of  charges  tiefore  the  bearing  for  the 
revocation  of  his  license,  his.  failure  to  do  so 
does  not  give  the  board  power  or  jurisdiction  to 
revoke  the  certificate  it  the  charges  are  in  fact 
insufficient,  and  if  the  board  enters  an  order 
revoking  his  certificate  the  physician  may  main- 
tain certiorari  to  have  it  annulled  for  want  of 
jnrisdiction. 

Appeal  from  Superior  Ooart,  I^  Angles 
County;   Charles  S.  Bumell,  Judge. 

Application  by  Philip  Dyment  against  the 
Board  of  Medical  Examiners  of  the  State 
of  California  and  the  memliers  of  the  board 
for  a  writ  to  review  an  order  of  the  board 
revoking  petitioner's  license  to  practice  medi- 
cine. From  a  Judgment  afiBrmlng  the  or- 
der of  the  board,  petitioner  appeals.  Be- 
TersM,  with  directions  to  annul  the  order 
of  the  board. 

L.  E.  Dadmun,  of  San  Diego,  for  appellant 
Harry  A.   Encell,  of  San  Francisco,  and 
Frank   M.   Smith    and   Charles  D.  Ballard, 
both  of  Los  Angeles,  for  respondents. 

WORKS,  J.  On  December  21,  1017,  re- 
spondent board  of  medical  examiners  of  the 
state  of  California  issued  to  petitioner  a  cer- 
tificate authorizing  him  to  practice  medicine 
and  surgery.  The  document  was  of  the  kind 
known  as  a  reciprocity  certificate ;  that  term 
being  applied  to  a  certificate  issued  with- 
out examination,  under  section  13  of  the 
Medical  PracUce  Act  (Stats.  1913,  p.  722,  as 
amended  Stats.  1917,  p.  107)  upon  the  pro- 
duction by  an  applicant  for  leave  to  prac- 
tice medicine  and  surgery  in  California  of  a 
license  certificate  issued  by  the  medical 
board  of  a.  sister  state.  Section  14  of  the 
same  act  as  amended  (Stats.  1917,  .p.  109) 
authorizes  the  board  of  medical  examiners 
to  revoke  any  certificate  issued  by  it  when 
procured  by  the  fraud  and  misrepresentation 
of  the  applicant  On  August  30,  1920,  there 
was  filed  with  the  board  a  complaint  that 
petitioner  had  procured  his  redprocity  cer- 
tificate through  fraud  and  misrepresentation,  i 


and,  after  steps  taken  tp  acquire  Jurisdiction 
over  petitioner  and  on  October  19,  1920,  the 
board  made  its  order  revoldng  the  certifi- 
cate. Thereafter  petitioner  ai^lied  to  the 
superior  court  for  a  writ  of  review  In  the 
premises,  and  it  was  Issued.  Upon  a  hear- 
ing pursuant  to  the  writ  judgment  was  ren- 
dered, afllrming  the  order  of  the  board,  and 
petitioner  appeals  from  the  Judgment 

In  response  to  the  complaint  filed  with 
the  medical  board  appellant  presented  to 
that  body  a  letter  signed  by  himself  in  which, 
among  other  things,  it  is  said: 

"The  said  Philip  Dyment  hereby  demurs  to 
the  charges  in  the  complaint.  •  •  *  Said 
demurrer  is  to  the  effect  that  the  complaint  is 
deficient  in  that  it  is  not  sufficiently  definite 
and  specific.  •  •  •  Inasmuch  as  section  14, 
chapter  354,  of  the  Statutes  of  1913  set  out 
twelve  distinct  and  separate  definitions  of  'un- 
professional conduct,'  the  defendant  Philip  Dy- 
ment demands  to  know  and  has  a  right  to  know 
which  particular  statute  he  is  accused  of  vio- 
lating and  how.  If  on  receipt  of  such  amend- 
ed charges  and  specifications  I  find  that  the 
charges  are  then  sufficiently  definite,  specific 
and  sufficient  to  warrant  a  proper  defense,  I 
will  make  my  answer  according  to  the  provi- 
sions of  said  section  14." 

This  letter  was  plainly  effective  as  a  de- 
murrer to  the  complaint  but  the  medical 
board,  going  forward  upon  the  theory  that 
only  an  answer  on  the  facts  under  oath 
was  permissible  under  the  statute,  proceeded 
In  the  absence  of  appelhint  to  try  the  charg- 
es against  him  as  upon  a  default  and  after 
the  time  fixed  by  the  statute  for  answering 
had  elapsed,  with  the  result  that  the  certifi- 
cate of  appellant  was  revoked  as  already 
stated.  The  board  never  at  any  time  passed 
upon  the  demurrer. 

Appellant  contends  that  he  had  the  ri^t 
to  demur  to  the  complaint  and  that  the  med- 
ical board  had  no  Jurisdiction  to  proceed  un- 
der the  charge  against  him  without  a  ruling 
upon  the  demurrer  which  he  presented.  Re- 
spondents, on  the  contrary,  insist  that  the 
right  to  demur  does  not  exist  In  the  case  of 
such  proceedings  as  that  instituted  before  re- 
spondent medical  t>oard  against  appellant. 
It  is  true  that  the  enactment  regulating  such 
proceedings  does  not  provide  for  demurrers. 
As  the  statute  stood  at  the  time  the  charge 
against  appellant  was  pending  (Stats.  1917, 
p.  109),  one  against  whom  complaint  was 
made  before  the  board  was  required  to  "file 
his  written  answer,  under  oath,  within  20 
days  next  after  the  service  on  him"  of  the 
citation  provided  for  In  the  act  This  Is  far 
from  meaning,  however,  that  such  a  person 
might  not  demur,  or  might  not  by  some  other 
method  object  to  the  snfflciency  of  the  writ- 
ten charge  lodged  against  him.  The  right  to 
present  such  a  question  In  every  form  of  a<y 
tlon  or  proceeding,  whether  civil,  criminal,  or 
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qnasl  criminal  Is  practically  universal  under 
the  genius  of  Anglo-Saxon  institutions,  if  not 
under  all  systems  for  the  administration  of 
Justice.  It  may  almost  be  said  to  be  a  nat- 
ural Tlgtit,  for  the  idea  that  a  man  may  be 
brought  to  trial  upon  an  insufficient  charge 
is  opposed  to  the  sense  of  Justice  inher<>nt  in 
the  human  breast  This  fact  tias  found  tacit 
recognition  in  many  cases  In  which  proceed- 
ings such  as  that  pressed  against  app^apt 
before  the  medical  board  have  been  brought 
in  question  in  the  courts.  The  regularly  con- 
stituted Judicial  tribunals  have  uniformly 
considered  the  question  of  the  legal  sufficien- 
cy of  complaints  making  such  charges  when- 
ever the  point  has  been  presented  to  them 
under  writs  of  review  or  in  kindred  proceed- 
ings (Munk  V.  Frink,  76  Neb.  172.  106  N.  W. 
425;  Board  of  Medical  Examiners  v.  Eisen, 
<fl  Or.  492,  123  Pac.  52 ;  Richardson  v.  Simp- 
son, 88  Kan.  684,  129  Pac.  1128,  43  L.  R.  A. 
(N.  S.)  911 ;  Freeman  v.  State  Board,  54  OkL 
631,  154  Pac.  56,  L.  R.  A.  1918D,  436 ;  State 
Board  v.  Jordan,  92  Wash.  234,  158  Pac. 
982);  the  courts  of  our  own  state  being 
among  those  which  have  held  this  attitude 
(Lanterman  v.  Anderson,  36  Oal.  App.  472, 
172  Pac  625;  Suckow  v.  Alderson,  182  CaL 
247,  187  Pac.  965).  If  such  a  question  is  to 
arise  concerning  these  complaints — and  we 
have  already  said  that  upon  principles  In- 
herent .to  the  administration  of  justice  It 
must  arise — the  place  for  its  Initial  presen- 
tation is  before  the  tribunal  with  which  the 
cwnplaint  is  originally  lodged.  If  a  charge 
against  a  physician  is  made  to  a  board  of 
medical  examiners.  It  is  due  the  board  that 
the  question  of  the  sufficiency  of  the  cam- 
plaint  be  ascertained  at  once,  rather  than 
after  the  proceeding  has  been  terminated  be- 
fore the  board  and  has  gone  to  the  courts, 
with  the  possible  result  that  the  board's  or- 
der of  revocation  is  annulled  because  of  de- 
fects in  the  charge.  A  solution  of  the  ques- 
tion before  the  tioard  is  equally  due  the  prac- 
titioner complained  against.  The  settlement 
of  the  point  while  the  proceeding  Is  yet  be- 
fore ^e  initial  tribunal  will  not  only  con- 
duce to  a  more  speedy  administration  of  Jus- 
tice in  the  interest  of  all  concerned — and 
the  Interest  of  the  general  public  In  such  a 
question  is  far  from  negligible — but  It  will 
conduce  to  a  great  saving  of  expense  to  tbose 
directly  interested.  We  conclude  that  ap- 
pellant had  the  right  to  test  the  sufficiency  of 
the  complaint  against  him  while  the  proceed- 
ing was  yet  before  the  board,  either  by  de- 
murrer or  after  some  other  method,  and  that 
the  board  was  in  error  in  proceeding  to  a 
hearing  on  the  facts  without  passing  upon 
the  demurrer  wtilch  was  interposed  by  appel- 
lant Because  of  the  conclusion  reached  by 
OS  on  the  point  next  to  be  considered,  we 
need  not  express  an  opinion  upon  thf>  ques- 
tion whether,  In  cases  in  which  a  complaint 


MEDICAL  EXAMINERS  HI 

P.) 

is  finally  determined  to  be  sufficient,  a  re- 
spondent in  sndi  a  proceeding  must  have 
filed  his  answer  xmder  oath  at  the  same  time 
with  his  demurrer,  or,  at  least,  within  the 
20  days  fixed  by  statute  for  answer,  or  suf- 
fer default  upon  the  overruling  of  the  de> 
murrer. 

[1]  Appellant  c<mtends  not  only  that  he 
had  the  right  to  demur  to  the  complaint 
against  him  filed  with  the  medical  board,  but 
that  the  demurrer  should  have  been  sus- 
tained. This  is  the  only  remaining  point 
made  by  appellant  which  we  shall  consider. 
The  complaint  fails  to  state  the  facts  con- 
stituting the  fraud  and  misr^resentation 
by  means  of  which  it  is  alleged  that  appel- 
lant procured  his  reciprocity  certificate.  The 
averment  is  that  the  person  making  the  com- 
plaint "charges  Philip  Dyment  with  having 
been  guilty  of  unprofessional  conduct  by  vio- 
lating section  14  of  chapter  354  of  the  Stat- 
utes of  1913  and  acts  amendatory  thereof 
of  the  state  of  California,  in  that  he  (Philip 
Dyment)  procured  by  fraud  and  misrepresen- 
tation a  certificate  to  practice  medicine  and 
surgery  in  the  state  of  California."  We  are 
of  the  opinion  that  the  complaint  is  insuffi- 
cient 

(2]  It  is  of  course,  needless  to  cite  authori- 
ties upon  the  proposition  that  neither  as  to 
pleadings  nor  as  to  evidence  must  the  pro- 
cedure in  trials  before  medical  boards  be 
marked  by  the  refinements  and  subtleties 
which  are  characteristic  of  the  conduct  of 
actions  in  courts  of  law.  The  cases  upon  this 
point  are  t>oth  uniform  and  numerous.  Still, 
giving  to  the  rule  its  full  scope,  a  complaint 
in  such  a  proceeding  most  give  an  alleged 
erring  practitioner  such  notice  of  the  nature 
of  the  charge  against  him  as  will  enable  him 
to  formulate  a  defense.  Munk  v.  Frink,  su- 
pra; Richardson  v.  Simpson,  supra;  Free- 
man V.  State  Board,  supra.  This  the  com- 
plaint now  before  us  does  not  do.  It  is  prob- 
ably not  possible  to  conceive  of  the  many 
different  practices  by  means  of  which  an  ap- 
plicant fraudulently  might  procure  the  is- 
suance to  him  of  a  certificate  licensing  him 
to  practice  medicine  and  surgery,  and  a  com- 
plaint against  him  for  having  brought  such 
an  attempt  to  fruition  ought  to  notify  him 
of  the  specific  acts  committed  by  him  In  the 
attempt. 

The  work  done  by  the  medical  boards  of 
the  various  states  in  purging  the  ranks  of 
the  medical  profession  of  quacks  and  charla- 
tans is  a  most  commendable  one.  The  pub- 
lic interest  demands  the  prosecution  of  that 
work  with  vigor,  dispatch,  and  thoroughness 
and  without  undue  interference  by  the  courts. 
It  is  equally  important,  however,  that  no 
man  be  brought  to  trial,  even  before  a  med- 
ical board,  upon  a  charge  which  does  not  no- 
tify him  of  the  nature  of  the  ofCense  attempt- 
ed to  be  pleaded  against  him. 
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It  is  dne  tbe  California  medical  board  In 
tbe  present  Instance  to  observe  that  the  body 
acted  nnder  legal  advice  at  all  stages  of  tbe 
ptx>ceedlng  before  it,  and  It  is  not  surpris- 
ing that  the  views  of  Its  counsel  should  have 
been  followed.  We,  however,  cannot  be  sat- 
isfied that  the  advice  given  was  sound. 

Judgment  reversed,  with  directions  to  tbe 
trial  court  to  enter  Judgment  annulling  the 
order  made  by  the  t>oard  of  medical  examin- 
ers of  the  state  of  California  by  which  tlie 
reciprocity  certificate  of  appellant  was  re- 
volted, and  directing  the  board  to  take  snch 
further  proceedings  as  it  may  be  advised  to 
take  in  the  proceeding  against  appellant 
pending  before -it,  all  In  accordance  with  the 
views  expressed  In  this  opinion. 


We     concur: 
OBAIG,  J. 


FINLATSON,      P.     X; 


Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PER  CURIAM.  [>}  We  are  satisfied  with 
the  conclusion  of  the  District  Court  of  Ap- 
peal that  the  complaint  made  to  the  board  of 
medical  examiners  is  not  in  law  a  sufDcioit 
charge  of  unprofessional  condnct  to  give  the 
l>oard  Jurisdiction  to  revoke  the  certificate  or 
license  authorizing  tbe  appellant  to  practice 
medicine.  It  contains  no  specific  allegations 
of  fact,  but  merely  states  tliat  he  "procured 
by  frand  and  misrepresentation  a  certificate 
to  practice  medicine."  Such  method  of 
charging  fraud  has  always  been  held  insufB- 
dent;  the  specific  facts  must  be  stated.  9 
Btocy.  of  PL  St  Prac.  686;   31  Cyc.  55. 

[4]  But  we  do  not  agree  with  the  theory 
that  it  was  necessary  for  tbe  board  to  de- 
termine tbe  suflteiency  of  that  complaint 
prior  to  the  time  of  the  bearing  thereof.  The 
act  does  not  contemplate  a  formnl  method  of 
procedure,  l^e  person  charged  may  at  the 
hearing  object  either  formally  or  informally 
to  the  sufficiency  of  the  complaint. 

[5]  But,  whether  he  does  or  not,  the  com- 
plaint must  be  suflfldent  in  its  statement  of 
facts  to  show  actual  unprofessional  conduct 
by  the  person  charged,  or  it  will  not  give  the 
board  power  or  Jurisdiction  to  revoke  his 
certificate,  and  if  a  revocation  is  ordered  on 
aach  a  complaint  the  holder  thereof  may 
maintain  a  proceeding  in  certiorari  to  have 
it  annulled  for  the  want  of  Jurisdiction  of 
the  board  to  make  the  order,  as  well  where 
he  did  not  make  the  objection  to  the  board 
as  where  he  did  object. 

The  petitiou  for  a  rehearing  In  the  Su- 
preme Court  Is  denied. 

SHAW,  O.  J.,  and  LAWLOR,  WrLBTTR, 
LBNNON,  SLOANB,  8HURTLBFF,  and 
WASTE,  JJ.,  concur. 


(S7  Cal.  App.  M(> 

OVERLAND   PUB.  CO.  V.  UNION   LITHO. 
GRAPH  CO.  et  aL    (Civ.  4127.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  April  18,  1&22.  Hearing 
Denied  by  Supreme  Court  June  15,  1922.) 

1.  Moaopolles  «s»l2(2)  —  Agreement  to  sell 
labor  oRly  te  certain  class  held  legal. 

Under  St.  1907,  p.  984,  as  amended  by  St. 
1900,  p.  594,  providing  that  labor,  skilled  or 
unskilled,  is  not  a  commodity,  an  agreement  of 
printing  associations  to  sell  their  labor  only  to 
persons  coming  within  a  certain  class  was  legal, 
and  involves  no  restraint  of  trade. 

2.  Constitutional  law  «s»68— Right  of  laborer 
to  work  or  refuse  te  work  for  any  mam  er 
dass  of  men  inviolate. 

It  is  tbe  right  of  every  man  to  engage  to 
work  for  or  to  deal  with,  or  to  refuse  to  work 
for  or  to  deal  with,  any  man  or  dass  of  men 
as  he  sees  fit,  whatever  his  motive  or  whatever 
the  resolting  injury,  without  in  any  way  being 
held  accountable  therefor. 

3.  iMonopolies  «=924(l),  2S— Agreement  to  sell 
labor  only  to  certain  dass  not  ground  for 
Ittjanctive  relief  or  recovery  of  damages. 

Where  printing  associations  entered  into  an 
agreement  providing  that  they  would  sell  their 
labor  only  to  persons  coming  within  a  designat- 
ed class  is  not  ground  for  injunctive  relief  or 
for  damages. 

4.  IMonoponee  «S928— Special  damages .  resnit- 
ing  from  practices  In  restraint  of  trade  mast 
be  pleaded. 

An  action  cannot  be  maintained  sgainst  an 
assodation  because  of  tbe  attempt  to  restrain 
competition  among  its  own  members  without 
pleading  and  proving  special  damages  to  the 
business  or  property  of  the  plaintiff. 

5.  Monopolies  «=324(l)— No  right  to  injnnctloa 
for  Injury  by  monopoly,  but  plaintiff  may  re- 
cover  double  damages. 

St.  1907,  p.  984,  as  amended  by  St.  1900,  p. 
591,  gives  no  right  to  injunctive  relief  to  a  pri- 
vate person  in  the  violation  of  the  provisions 
of  the  act,  but  such  person  is  merely  given  the 
right  to  recover  double  damages. 

Appeal  from  Superior  Court.  City  and 
County  of  San  Frandsco;  H.  M.  Owens, 
Judge. 

Suit  by  the  Overland  Publishing  Company, 
a  corporation,  against  the  Union  Lithograph 
Company,  a  corporation,  and  others.  BVom 
a  Judgment  of  the  superior  court  denying  an 
injunction  and  damages,  plalntiif  appeals. 
ASirmed. 

Hoefler,  Cook  &  Snyder,  of  San  Frandsco, 
for  appellant. 

Harry  O.  McKannay,  of  San  Francisco,  for 
respondents  Union  lithograph  Oo,  and  otb- 
ers. 

Heidelberg  &  Murasky,  of  San  Frandsco, 
for  respondent  unions. 
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I.ANGDON,  P.  J.  Thla  to  an  appeal  by  the 
Idaintur  from  a  Jndgment  against  it  entered 
after  general  demurrers  to  the  complaint  had 
been  sustained.  The  complaint  asks  for  In- 
junctive relief  and  for  damages;  Its  allega- 
tions are  lengthy  and  complex.  In  substance, 
they  are  as  follows: 

Plaintiff  is  a  corporation  doing  business 
Tmder  the  laws  of  California.  Certain  named 
defendants  and  some  200  others,  whose  names 
are  unknown  to  plaintiff,  composed  an  organ- 
ization known  as  the  "Printers'  Board  of 
Trade."  Said  assodatlcni  U  formed  for  the 
purpose,  among  others  (as  set  forth  in  its 
by-laws)  "to  investigate  and  check  Injurious 
trade  practices,  and  encourage  the  opposite" 
in  the  business  of  printing  and  publishing, 
which  is  the  business  carried  on  by  the  sev- 
eral members  of  the  association.  Certain  of 
the  named  defendants,  together  with  about 
1,300  others  whose  names  are  unknown  to 
plaintiff,  composed  an  association  known  as 
"S.  P.  Typographical  Union  No.  21."  Cer- 
tain named  defendants  and  500  other  persons 
whose  names  are  unknown  to  plaintiff  com- 
pose an  association  of  persons  engaged  In  the 
business  of  printing  pressmen  and  assistants 
known  as  the  "S.  F.  Printing  Pressmen  & 
Assistants  Union  No.  24."  Certain  named 
defendants,  with  numerous  other  persons 
whose  names  are  unknown  to  plaintiff,  com- 
pose an  association  of  persons  engaged  in 
the  printing  trades  in  the  city  and  county  of 
San  Francisco  under  the  name  of  "Franklin 
Printing  Trades  Association."  The  executive 
ofBcers  of  each  of  these  associations  are  also 
Joined  as  defendants. 

The  complaint  continues  with  allegations, 
In  effect,  as  follows:  That  <»  or  about  March 
1,  1920,  plaintiff  was  engaged  in  the  dty 
and  county  of  San  Francisco  in  carrying  on 
and  doing  business  as  a  printer  and  pub- 
lisher in  said  city  and  county,  and  had  In- 
vested in  its  business  capital  in  excess  of 
$25,000,  and  had  built  up  an  established 
trade  and  «nployed  on  the  average  more 
than  25  persons  in  said  business ;  that  in  the 
month  of  March,  1920,  the  said  association 
known  as  "Printers'  Board  of  Trade  of  San 
Francisco"  caused  an  agent  or  representative 
of  said  association  to  approach  the  manag- 
ing officers  of  plaintiff  and  to  demand  that 
plaintiff  become  a  member  of  said  board  of 
trade;  that  plaintiff,  for  its  own  good  rea- 
sons, declined  to  join  said  board  of  trade. 
On  January  17,  1921,  plaintiff  received  from 
said  board  of  trade  a  written  communication, 
■igrned  by  the  secretary  thereof,  inviting 
plalntifl  to  become  a  member  of  said  board 
of  trade,  and  reciting  that  the  monthly  dues 
of  members  would  amount  to  $2,  plus  $1  for 
each  employiee  In  plaintifT's  composing  room 
and  press  room.  Plaintiff  again  advised  the 
Hdd  board  of  trade  that  it  did  not  desire  to 
bec(Mne  a  member  thereof. 

It  is  alleged  that  on  November  23,  1920,  a 


written  agreement  was  entered  into  by  and 
between  the  defendant  association,  "Frank- 
lin Printing  Trades  Association,"  and  the 
association  known  as  the  "Printers'  Board  of 
Trade"  (in  said  agreement  referred  to  as  the 
"Employers'  Association")  and  the  associa- 
tion known  as  the  "S.  F.  Typographical  Un- 
ion No.  21."  Said  agreement  is  referred  to 
as  the  "Typographical  Agreement"  and  it  Is 
alleged  that  it  provides,  in  paragraph  fifth 
thereof,  as  f(dIows: 

"In  order  that  the  onion  may  secure  the  adop- 
tion and  carrying  out  by  all  commercial  printing 
concerns  within  its  jurisdiction  of  the  scale  of 
wages  and  working  conditions  herein  specified; 
and  have  the  respoDsibility  of  the  employers  for 
their  observance  and  performance,  the  union 
re<]ueBts  and  the  employers  hereby  agree  that 
the  employers  will  admit  to  membership  in  their 
association  all  reputable  printing  concerns; 
and  in  consideration  hereof,  and  of  the  assump- 
tion of  the  responsibility  1^  the  employers  for 
any  and  all  violations  of  said  scale  of  wages 
and  working  conditions  by  every  member  of  the 
employers,  the  onion  agrees  that  its  members 
will  work  only  for  soch  printing  concerns  as 
are  members  of  the  employers,  provided  that 
the  employers  shall  not  arbitrarily,  or  for  any 
but  good  cause,  refuse  admission  to  or  deny  re- 
tention of  membership  in  the  Employers'  Asso- 
ciation." 

The  complaint  sets  forth  that  during  the 
years  1019  and  1920,  the  representatives  of 
the  printers'  board  of  trade  sought  to  induce 
plaintiff  to  join  said  board  of  trade  and 
threatened  to  enforce  the  provisions  of  said 
Typographical  Agreement  above  set  forth 
and  compel  the  members  of  said  imions  who 
were  working  for  plaintiff  to  leave  audi  em- 
ployment. Plaintiff  was  also  visited  by  rep- 
resentatives of  the  unions  involved,  who  stat- 
ed that  If  plaintiff  did  not  join  the  associa- 
tion known  as  Printers'  Board  of  Trade  of 
San  Francisco,  the  said  two  union  associa- 
tions would  be  compelled  and  would,  in  pur> 
sunnce  of  paragraph  5  of  said  Typographical 
Agreement,  order  the  withdrawal  from  the 
employ  of  plaintiff  of  all  members  of  said 
two  union  associations.  Plaintiff  refused  to 
join  the  printers'  board  of  trade  and  the 
union  employees  left  plaintifTs  employ. 

It  is  alleged  that  If  plaintiff  persists  In 
its  refusal  to  become  a  member  of  the  prin- 
ters' board  of  trade,  the  iwrsons  alleged  to 
have  quitted  its  employ  will  "refuse  to  re- 
sume work  and  refuse  to  longer  continue  in 
the  emi^oy  of  plaintiff";  "that  without  the 
co-operation  of  the  aforesaid  quitting  mem- 
bers of  said  S.  F.  Typographical  Union  No. 
21,  it  will  be  impossible,  within  a  period  of 
three  or  four  days,  for  plaintiff  to  continue 
its  printing  and  publishing  operations."  It 
is  then  alleged  that  plaintiff  has  on  hand 
Important  large  c(»tracts  for  printing  and 
is  under  written  contract  to  publish  certain 
magazines  and  i)eriodical8  and  that  time  is 
of  the  essence  of  such  contracts,  and  that 
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by  reason  of  the  acta  and  things  charged 
against  the  defendants,  plaintiff  will  be  pre- 
vented from  carrying  out  said  contracts,  and 
will  become  liable  In  damages  thereon. 

There  are  also  allegations  to  the  effect  that 
the  unions  InvolTed  here  are  members  of  the 
American  Federation  of  Labor  Unions,  which 
controls  a  magazine  with  a  wide  circulation 
among  its  members  and  affords  "a  ready, 
convenient,  i>owerful  and  effective  vehicle  for 
the  dissemination  of  information  as  to  per- 
sons, products  and  manufacturers  boycotted 
or  to  be  boycotted" ;  that  "if  the  defendants 
*  •  *  continue  in  the  course  which  they 
have  consummated  and  threatened  of  boy- 
cotting this  plaintiff  and  advising  others  to 
boycott, plaintiff,  it  will  result  In  the  very 
great  Injury  of  plaintiff." 

[1]  We  shall  pause  here  In  our  enumera- 
tion of  the  allegations  of  the  complaint  so 
as  to  consider  the  effect;  of  those  already  set 
forth.  The  Typographical  Agreement,  in  so 
far  as  It  is  set  forth  in  the  complaint,  is  one 
which  is  perfectly  legal  and  involves  no  re- 
straint of  trade.  Provisions  substantially  the 
same  as  those  pleaded  herein  were  consider- 
ed in  the  case  of  People  v.  Epstean,  102  Misc. 
Kep.  476,  170  N.  Y.  Supp.  68,  70.  Tbe  agree- 
ment in  that  case  was  between  the  Photo- 
ESngravers'  Board  of  Trade  of  New  York  and 
members  of  a  Photo-Engravers'  Union.  The 
reasoning  of  the  court  in  that  case  is  applic- 
able in  considering  the  portion  of  the  Typo- 
graphical Agreement  before  this  court  in  the 
present  case.  The  so-called  Cartwrlght  Act 
(Stats.  1907,  p.  984,  as  amended  by  Stats. 
1909,  p.  594),  upon  which  plaintiff  relies  in 
bringing  this  action,  contains  a  provision  that 
labor,  whether  skilled  or  unskilled,  is  not  a 
commodity  within  the  meaning  of  this  act. 
The  portion  of  the  Typographical  Agreement 
pleaded  by  plaintiff  is  a  contract  concerning 
labor.  It  is  an  agreement  by  the  imions  to 
sell  their  labor  only  to  persons  coming  with- 
in a  designated  class. 

[2]  It  is  the  right  of  every  man  to  engage 
to  work  for  or  to  deal  with,  or  to  refuse  to 
work  for  or  to  deal  with  any  man  or  class  of 
men  as  he  sees  fit,  whatever  his  motive  or 
whatever  the  resulting  injury,  without  being 
held  in  any  way  accountable  therefor.  Par- 
kinson V.  BIdg.  Trades,  154  CaL  581,  699,  98 
Pac.  1027,  21  L.  R.  A.  (N.  S.)  550,  16  Ann. 
Cas.  1165;  Pleree  v.  Stablemen's  Union,  156 
Cal.  70,  75,  103  Pac.  324.  These  righU  may 
be  exercised  in  association  with  others  so 
long  as  they  have  no  unlawful  object  in  view. 
Parkinson  v.  Building  Trades,  supra,  154  Cal. 
at  page  599,  98  Pac.  1027,  21  L.  R.  A.  (N.  S.) 
550,  16  Ann.  Cas.  1165.  Thus,  where  build- 
ing contractors  and  a  group  of  workmen 
made  an  agreement  which  restricted  the  op- 
portunities of  a  contractor  not  a  party  there- 
to, it  was  said  that — 

Though  the  business  of  the  third  party  whs 
interfered  with,  the  courts  conid  give  no  re- 


lief, since  "the  law  could  only  make  it  possible 
for  the  complainant  to  do  bnsiness  in  the  way  it 
chooses  by  compelling  the  defendants  to  do 
business  in  the  way  they  did  not  choose. 
*  *  *  When  equal  rights  clash,  the  law  can- 
not interfere."  National  Fireproofing  Co.  v. 
Masons  Bldrs.  Ass'n,  169  Fed.  259,  94  O.  0.  A. 
535,  26  L.  R.  A-  (N.  S.)  148. 

In  the  case  of  Pierce  v.  Stablemen's  Union, 
156  CaL  75,  103  Pac.  327,  it  was  said: 

"We  think  that  to-day  no  court  would  Ques- 
tion the  right  of  an  organized  union  of  em- 
ployees, by  concerted  action,  to  cease  their  em- 
ployment (no  contractual  obligation  standing 
in  the  way),  and  this  action  constitutes  a 
'strike.'  We  think,  moreover,  that  no  court 
questions  the  right  of  those  men  to  cease  deal- 
ing by  concerted  action,  either  socially  or  by 
way  of  bnsiness,  with  their  former  employer, 
and  this  latter  act.  In  its  essence,  constitutes 
the  primary  boycott." 

"The  direct  object  or  purpose  of  a  combination 
furnishes  the  primary  test  of  its  legality.  It 
is  not  every  injury  inflicted  upon  third  per- 
sons in  its  operation  that  renders  a  combina- 
tion unlawful.  It  is  not  enough  to  establish  il- 
legality in  an  agreement  between  certain  per- 
sons to  show  that  it  works  harm  to  others. 
An  agreement  entered  into  for  the  primary 
purpose  of  promoting  the  interests  of  the  par- 
ties is  not  rendered  illegal  by  the  fact  that  it 
may,  incidentally,  injure  third  persons.  *  *  • 
A  laborer,  as  well  as  a  builder,  trader,  or  man- 
ufacturer, has  the  right  to  conduct  his  alTaira 
in  any  lawful  manner,  even  though  he  may 
thereby  injure  others.  So  several  laborers  and 
builders  may  combine  for  mutual  advantage, 
and,  so  long  as  the  motive  is  not  malicious,  the 
object  not  unlawful,  nor  oppressive,  and  the 
means  neither  deceitful  nor  fraudulent,  the 
result  is  not  a  conspiracy,  although  it  may  nec- 
essarily work  injury  to  other  persons.  The 
damage  to  such  persons  may  be  serious— it 
may  even  extend  to  their  ruin — but  if  it  is  in- 
flicted by  a  combination  in  the  legitimate  pur- 
suit of  its  own  affairs,  it  is  damnum  absque  in- 
juria." National  Fireproofing  Co.  v.  Mason 
BuUders'  Ass'n,  168  Fed.  269,  265,  94  C.  C.  A. 
535,  541  (20  L.  B.  A.  [N.  S.]  148). 

"An  association  of  individuals  may  determine 
that  its  members  shall  not  work  for  specified 
employers  of  labor.  The  question  ever  is  as 
to  its  purpose  in  reaching  such  determination. 
If  the  determination  is  reached  in  good  faith 
for  the  purpose  of  l>ettering  the  condition  of 
its  members  and  not  through  malice  or  other- 
wise to  injure  an  employer  the  fact  that  such 
action  may  result  in  incidental  injury  to  the 
employer  does  not  constitute  a  justification  for 
issuing  an  injunction  against  enforcing  such  ac- 
tion." Bossert  v.  Dhuy,  221  N.  T.  342,  359, 
117  N.  B.  582,  585  (Ann  Cas.  1918D,  661). 

In  this  °  state,  the'  doctrine  has  been  an^ 
nounced  even  more  broadly.  In  the  case  ot 
Parkinson  Co.  v.  Bldg.  Trades  Council,  154 
Cal.  at  p.  699,  98  Pac.  1084,  21  L.  R.  A.  (N.  S.) 
550,  16  Ann.  Cas.  1165,  It  Is  said: 

"In  case  of  a  peaceable  and  ordinary  strike, 
without  breach  of  contract,  and  conducted  with- 
out violence,  threats,  or  intimidation,  this  court 
would  not  inquire  into  the  motives  of  the  strik- 
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era— their  acts  being  entirely  lawfnl,  their  mo- 
tiTes  would  be  hdd  immaterial." 

[3]  In  the  light  of  the  foregoing  cases,  we 
think  it  clear  that  in  so  far  aa  the  allega- 
tions of  the  complaint  so  far  enumerated  are 
concerned,  they  state  no  ground  for  either 
inJunctiTe  relief  or  for  the  recovery  of  dam- 
ages. 

But  the  complaint  continues,  in  another 
section  thereof,  with  allegations  concerning 
the  practices  of  the  printers'  board  of  trade. 
There  are  no  allegations  establishing  a  caus- 
al connection  between  the  plainUfTs  griev- 
ance, 1.  e.,  the  withdrawal  of  the  union  prin- 
ters and  these  averments  regarding  the  meth- 
ods of  the  printers'  board  of  trade.  The 
latter  are  made  ui>on  information  and  belief, 
and  are  substantially  as  follows:  That  said 
board  now  is  and  for  more  than  three  years 
last  past  has  been  engaged  in  "a  combined 
scheme  and  effort  to  violate  the  laws  of  the 
state  of  California  and  of  the  United  States 
of  America  in  such  case  made  and  provided, 
by  causing  the  prices  of  articles  and  services 
made  and  furnished  by  various  members  of 
the  said  Printers'  Board  of  Trade  of  San 
Francisco,  to  tie  fixed  grossly  in  excess  of  an 
amount  that  would  yield  to  the  persons  mak- 
ing the  charge  and  collecting  said  prices,  a 
lair  and  reasonable  profit";  that  in  pursu- 
ance of  said  scheme  and  effort  various  mem- 
bers composing  the  said  printers'  board  of 
trade  meet  daily  in  the  office  of  the  said 
printers'  board  of  trade  in  the  city  and  coun- 
ty of  San  Francisco,  and  said  board  of  trade 
requires  that  all  of  the  new  contracts  and 
proposals  for  business  Involving  an  amount 
in  excess  of  $15,  then  under  submission  to 
members  of  said  Printers'  Board  of  Trade  of 
San  Francisco,  be  reported  and  submitted  at 
inch  meetings,  and  that,  thereuiKin,  by  lot  or 
agreement  tentative  prices  are  fixed  upon 
said  new  contracts  and  it  is  likewise  deter- 
mined which  member  of  the  printers'  board 
of  trade  shall  perform  the  services  or  furnish 
the  materials  contemplated  by  such  propos- 
als or  contracts;  that  thereupon  all  of  the 
members  other  than  the  member  so  decided 
upon  refrain  from  bidding  for  the  doing  of 
said  work  or  the  furnishing  of  said  material 
except  in  an  amonht  above  the  amount  so 
fixed.  It  is  alleged  that  by  reason  of  these 
facts  a  person  seeking  to  have  work  done  or 
materials  furnished  Is  compelled  to  pay  the 
price  fixed  as  aforesaid  by  said  members  of 
said  printers'  board  of  trade ;  that  said  price 
so  fixed  is  arrived  at  through  corrupt,  un- 
just, and  illegal  methods  as  aforesaid,  prac- 
ticed by  said  Printers'  Board  of  Trade  of 
San  Francisco,  and  the  person  desiring  the 
work  or  materials  believes  that  the  price  so 
fixed  is  obtained  as  a  result  of  competitive 
bidding;  that  as  the  result  of  said  unjust 
and  illegal  practices  aforesaid,  competition 
bettoeen  the  members  of  said  Printers'  Board 
of  Trade  of  San  SYancisoo  (which  Board  em- 


braces practically  95  per  cent  of  the  concerns 
engaged  in  the  printing  trade  in  the  city 
and  county  of  San  Francisco)  is  destroyed 
and  rendered  impossible  and  that  said  acts 
constitute  an  unjust,  discriminating  and  un- 
lawful restraint  upon  trade  and  commerce, 
both  intrastate  and  interstate. 

Appellant  contends  that  these  allegations, 
if  proven,  constitute  the  Printers'  Board  of 
Trade  a  trust  within  the  meaning  of  the  so- 
called  Oartwrigbt  Act.  Act  4166,  General 
I^ws  of  California  (1915)  Deering;  Stats. 
1907,  p.  984,  as  amended  by  Stats.  1909,  p. 
594.  (Conceding,  for  the  purposes  of  this 
opinion  that  this  be  true,  the  said  association 
would,  in  consequence,  be  subject  to  forfei- 
ture of  its  charter  rights,  franchises,  and 
privileges,  and  to  dissolution  upon  proceed- 
ings taken  by  the  Attorney  General  or  the 
district  attorney.  Section  2,  Stats.  1907,  p. 
984.  But  this  is  not  such  a  proceeding. 
This  is  an  action  by  a  private  corporation, 
and,  as  such,  is  governed  by  the  provisions  of 
section  11  of  said  act  In  that  section  it  is 
provided  that  an  action  may  be  brought  by 
"any  person  who  shall  be  injured  in  hit  buH- 
ness  or  property  by  any  other  person  or  cor- 
poration *  *  *  by  reason  of  anything 
forbidden"  in  said  act. 

In  the  present  case  the  plaintiff  makes  no 
allegations  of  any  such  injury  or  damage. 
The  general  allegation  of  its  complaint: 

"That  by  means  of  each  and  all  of  said  acts 
done  and  threatened  by  the  defendants  afore- 
said, respectively,  as  hereinbefore  set  forth, 
the  trade  and  commerce  of  the  plaintiff  with 
its  patrons  and  customers  *  *  •  has  been 
and  will  continae  to  be  forcibly  suspended,  and 
unless  the  relief  hereinafter  prayed  shall  i>« 
granted  •  •  •  plaintiff  wUl  lose  valuable 
copyrights  because  of  its  inabilty  to  continaa 
its  usual  operations;  and  that  plaintiff  by  rea- 
son of  the  premises  has  suffered,  and  will  suf- 
fer in  an  increasing  degree,  damages  •  •  • 
in  excess  of  $75,000" 

— is  InsuflJdent  Them  is  no  allegation  of  the 
particulars  in  which  the  plaintiff  has  been  or 
will  be  damaged  by  the  restraint  of  compe- 
tition among  the  members  of  the  printers' 
board  of  trade.  The  only  damage  to  plain- 
tiff which  is  alleged,  L  e.,  the  loss  of  con- 
tracts, copyrights,  etc.,  arises  from  the  al- 
leged inability  of  plaintiff  to  continue  its  op- 
erations, due  to  the  fact  that  it  cannot  se- 
cure union  labor.  This  matter  we  have  dis- 
posed of  in  the  first  part  of  this  opinion.  We 
consider.it  damnum  absque  Injuria.  There  is 
no  allegation  of  loss  to  plaintiff  arising  be- 
cause of  the  alleged  practices  of  the  printers' 
board  of  trade  in  restricting  competition 
among  it»  own  member$.  On  the  contraryt 
it  Is  perfectly  apparent  that  plaintiff's  busi- 
ness could  not  be  injured  by  such  practice^ 
but  must  be  benefited  thereby.  If,  as  plain- 
tiff alleges,  95  per  cent  of  the  persons  en- 
gaged in  the  printing  business  voluntarily 
form  an  association  and  restrain  themselves 


Digitized  by 


Google 


416 


a07  PACnFIO  BEPORTEB 


(Cat 


from  compeUntr  with  one  another,  i>Iaiiitiff, 
being  free  from  such  reetraint,  hag  the  fewer 
competitors  with  whom  to  contend.  Indeed, 
plaintiff  does  not  complain  of  loss  or  dam- 
age because  of  the  want  of  competition  among 
the  members  of  the  printers'  board  of  trade, 
of  which  plaintiff  is  not  a  member.  If  plain- 
tiff could  secure  union  labor  and  continue  to 
operate  its  business,  the  activities  of  the 
printers'  board  of  trade  in  restricting  com- 
petition among  its  own  members  would  not 
injure  plaintiff  in  the  least.  It  is  alleged 
that  these  practices  have  continued  for  three 
years.  Apparently  they  have  not  injured 
plaintiff,  but  have  probably  meant  to  it  a 
business  opportunity.  It  la  tlie  withdrawal 
of  the  union  labor  and  the  consequent  Inabil- 
ity of  plaintiff  to  operate  its  business  in  com- 
petition with  the  members  of  the  printers' 
board  of  trade  which  is  its  real  complaint 

[4]  Plaintiff  cannot  maintain  an  action 
against  the  Printers'  Board  of  Trade  because 
of  these  alleged  practices  without  pleading 
and  proving  special  damages  to  his  business 
or  property  by  reason  thereof.  There  are 
no  facts  alleged  in  the  complaint  showing 
damage  to  plaintiff  because  of  said  defend- 
ant's methods  of  doing  business. 

In  the  case  of  Munter  v.  £}astman  Kodak 
Co.,  28  Cat  App.  664,  153  Pac.  738,  it  is  said: 

"While,  In  a  criminal  prosecution  against  per- 
sons for  maintaining  a  trust  or  combination  in 
restraint  of  commerce  or  trade,  the  gist  of  the 
offense  is  in  the  formation  and  maintenance 
of  such  trust  or  combination,  and  the  fact  of 
the  existence  of  the  combination  f-jr  the  pur- 
pose of  doing  some  prohibited  act  is  all  that 
need  be  proved  to  support  and  sustain  the 
charge,  yet,  in  a  civil  action  for  damages  based 
upon  our  anti-trust  statute,  it  is  incumbent  np- 
on  the  complaining  party,  not  only  to  allege  and 
prove  the  existence  of  an  unlawful  triist  or 
combination  but  also  to  allege  and  prove  that 
his  business  or  property  has  been  injured  by 
the  very  fact  of  the  existence  and  prosecution 
of  such  unlawful  trust  or  combination.  Or, 
as  was  said  by  this  court  in  Krigbaum  v.  Sbar- 
baro,  23  CaL  App.  427,  433  [138  Pac.  364]:  To 
be  "injured  in  business  or  property"  within  the 
contemplation  of  said  law,  as  we  understand 
it,  is  where  the  injury  has  directly  resulted 
from  the  fact  of  the  existence  of  the  trust- 
that  is  to  say,  where  the  business  or  property 
has  directly  sustained  injury  solely  by  reason 
of  the  restrictions  in  trade  or  commerce  wliidi 
are  fostered  by  such  trust  or  combination.  In 
other  words,  while  one  whose  business  or  prop- 
erty has  been  injured  solely  because  of  the  re- 
strictions in  trade  carried  out  by  a  trust  or- 
ganized and  maintained  for  that  purpose  may 
maintain  an  action  under  the  provisions  of  the 
anti-trust  Taw  for  double  the  damages  he  has 
actually  suffered  from  the  injury  so  inflicted, 
yet  he  could  not  maintain  an  action  based  upon 
said  law  If  the  injury,  althoui^  directly  the  re- 
sult of  the  wrongful  acts  of  the  trust  or  the 
constituent  members  thereof,  did  not  arise  by 
reason   of  the  restrictions  in  trade  or  com- 


merce carried  out  by  avcb  trost  or  eombina- 
tion-"' 

[E]  Furthenbore,  the  statute  gives  no  right 
to  Injunctive  relief  to  a  private  i)erson  In  a 
case  of  violation  of  the  provisions  of  the  act, 
but  such  a  person  is  merely  given  a  right  to 
recover  double  damages.  Section  11,  Stats. 
1007,  p.  984,  as  amended  Stats.  1909,  p.  5&4. 
See,  also,  Natl.  Plreproofing  Oo.  v.  Mason 
Builders'  Ass'n,  169  Fed.  259,  94  O.  O.  A.  635, 
26  L.  E.  A.  (N.  S.)  148. 

The  demurrers  were  pr(^>erly  rastalned; 
the  Judgment  Is  affirmed. 

We  concur:  NOURSB,  J.; .  8TURTB- 
VANT,  J. 


(E7  Cal.  App.  S52) 

LOS  ANGELES  SHIPBUILDING  &  DRY- 
DOCK  CO.  V.  INDUSTRIAL  ACC.  COM- 
MISSION   OF    CALIFORNIA    at   ml.    (CW. 

3835.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  15,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  12,  1922.) 

1.  Admiralty  «=9lO— Nature  oT  work  done  taat 
as  to  whether  oontraot  maritime. 

In  determining  whether  a  contract  be  mari- 
time, the  test  Is,  not  locality,  as  in  the  case  of 
torts,  but  the  subject-matter  of  the  contract, 
the  nature  of  the  work  to  be  done. 

2.  Admiralty  9=>l  I— 4;oiitract  to  constmet  ves- 
sel nonmarltlme. 

A  contract  for  the  construction  of  a  vessel 
is  nonmaritlme  and  not  within  admiralty  ju- 
risdiction. 

3.  Admiralty  ^=>  1 3— Marine  machinist's  serv- 
ices on  uncompleted  vessel  lying  In  navlgabl* 
waters  not  of  maritime  natura. 

Where  the  general  employment  or  activi- 
ties of  a  marine  machinist  on  an  uncompleted 
vessel  lying  in  navigable  waters  at  the  time  of 
bis  injury  had  no  direct  relation  to  navigation 
or  commerce,  the  services  were  not  of  a  mari- 
time nature. 

4.  Admiralty  «=b20— State  oannot.  abolish  ralaa 
of  recovery  for  Injury  In  maritime  oontraot. 

Where  work  is  performed  under  a  maritime 
contract,  no  state  has  power  to  abolish  mari- 
time rules  concerning  the  measure  of  recovery, 
and  feubstitate  therefor  indemnity  under  a 
workmen's  compensation  act. 

5.  Admiralty  «=320 — In  nonmarltlme  ooatraets 
obligation  to  compensate  employee  for  lajary 
attaches. 


Where  a  contract  of  employment  is 
maritime  and  the  work  is  not  of  a  maritime 
character.  Workmen's  Compensation  Act  fast- 
ens upon  the  relation  of  employer  and  employee 
the  obligation  to  compensate  ioi  injnxiea  re- 
ceived In  the  coarse  of  employment. 
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6.  Matter  uid  tervant  4=s>346— Compeasatlon 
Act  Imposaa  quasi  ex  contracta  liability. 

liabtUty  imiMsed  by  the  Workmen's  Com- 
pensation Act  may  be  described  as  quasi  ex 
contracta;  tbe  law  attaching,  as  an  incident,  to 
the  rdation  of  master  and  servant  an  obliga- 
tion to  compensate  for  Injuries  received  in  the 
course  of  employment. 

Application  of  the  Los  Angeles  Shipbuild- 
ing &  Drydock  Company  against  the  Indus- 
trial Accident  Commission  of  the  State  of 
California  and  another  for  certiorari  to  re- 
view an  order  awarding  compensation  for 
injuries.    Award  affirmed. 


Co.  y.  Jena&i,  244  U.  S.  205,  37  Sqp.  Ct.  624, 
61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann. 
Ca&  1917B,  900,  and  In  Clyde  Steamship  Co. 
V.  Walker,  244  U.  a  256,  87  Sup.  Ct  545,  61 
L.  Ed.  1116,  it  was  decided  that  a  state  com- 
pulsory workmen's  compensation  act  Is  op- 
posed to  the  federal  Constitution  in  so  far  as 
Its  terms  apply  to  maritime  injuries  received 
In  the  performance  of  work  of  a  maritime  na- 
ture, performed  in  the  course  of  employment 
under  a  maritime  contract,  and  in  Knicker- 
bocker Ice  Co.  V.  Stewart,  253  U.  S.  149,  40 
Sup.  Ct.  438,  64  L.  Ed.  834,  11  A.  L.  B.  1145. 
It  was  decided  that,  in  passing  the  Johnson 
Amendment,  Congress  transcended  its  con- 
Lonls  M.  Lissner,  of  Los  Angeles,  for  pe-  Istltutlonal    power    to    legislate    concerning 


tltioner. 

A.  E.  Granpner,  of  San  Francisco  (War- 
ren H.  Pillsbury,  of  San  Francisco,  of  coun- 
sel), for  re^ondents. 

FINLAYSON,  P.  J.  This  is  a  proceeding 
In  certiorari  to  review  an  award  of  the  In- 
dustrial Accident  Commission  in  favor  of 
(me  M.  Toutain,  a  marine  machinist  who 
was  injured  while  Installing  machinery  in  a 
veswl  that  was  being  constructed  by  Tou- 
tain's  employer,  the  i)etltloner  here.  The 
vessel  had  never  been  in  commission.  It 
waa  an  Incomplete  structure  at  the  time  of  j 
tbe  injuries.  It  had,  however,  been  launched 
and  bad  been  drawn  up  beside  a  dock  for 
completion,  where  it  was  afioat  and  riding 
the  navigable  waters  of  Los  Angeles  Harbor 
at  the  time  of  the  accident.  Claiming  that 
the  commission's  award  was  based  upon  a 
maritime  tort,  petitioner  contends  that  the 
respective  rights  and  duties  of  the  parties 
must  be  determined  and  controlled  by  the 
maritime  law,  and  that  therefore  the  appli- 
cation of  the  California  Workmen's  Compen- 
sation Act  would  be  an  unauthorized  inva- 
sion of  the  admiralty  jurisdiction  of  the 
federal  courts. 

By  article  3,  section  2,  of  the  Constitu- 
tion of  the  United  States  the  judicial  power 
of  the  United  States  extends  "to  all  cases 
of   admiralty    and    maritime    jurisdiction." 

The  Judicial  Code  of  the  United  States 
(40  Stats,  at  L.  396),  by  sections  24  and  256 
(U.  S.  Comp.  St  SI  991  [3],  1233),  vests  ex- 
clusive jurisdiction  In  the  federal  courts  "of 
all  civil  causes  of  admiralty  and  maritime 
Jurisdiction,  saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it  and  to 
daimants  the  rights  and  remedies  under  the 
Workmoi's  Compensation  Law  of  any  state." 
Tbe  concluding  part  of  this  saving  clause^ 
that  which  pnriMrts  to  save  to  claimants 
tbe  rights  and  remedies  afforded  by  a  state 
workmen's  compensation  act  was  added  to 
the  federal  Judicial  Code  on  October  6,  1917, 
b7  an  amendment  commonly  known  as  the 
Jolinsmi   Amendment     In  Southern   Pacific 


rights  and  liabilities  which  are  within  the 
maritime  jurisdiction,  and  that  therefore  the 
clause  saving  to  claimants  the  rights  and 
remedies  under  the  Workmen's  Compensa- 
tion Law  of  any  state  Is  ineffective  and  void 
in  so  far  as  its  operation  might  interfere 
with  the  characteristic  harmony  and  unl- 
fonnity  of  the  law  maritime  in  its  Interstate 
and  international  relations. 

[1-3]  It  is  earnestly  urged  by  petitioner 
that  the  case  at  bar  is  within  the  doctrine 
of  these  decisions  of  the  United  States  Su- 
preme Court.  In  each  of  those  cases  tbe 
injury  was  recdved  in  the  course  of  an  em- 
plojrment  under  a  maritime  contract  or  while 
the  Injured  servant  was  performing  work 
of  an  essentially  maritime  character.  In 
the  Instant  case  the  injured  employee  was 
not  engaged  in  the  performance  of  a  mari- 
time contract,  nor  were  his  services  of  a 
maritime  nature.  In  determining  whether  a 
cohtract  be  maritime  the  test  is,  not  locality, 
as  In  the  case  of  torts,  but  the  subject-mat- 
ter of  the  contract,  the  nature  of  the  work 
to  be  done.  Doey  v.  Clarence  P.  Howland 
Co.,  224  N.  T.  30,  120  N.  E.  53.  A  contract 
for  the  construction  of  a  vessel  is  nonmarU 
time  and  not  within  the  admiralty  jurisdic- 
tion. Thames  Towboat  C!o.  v.  Francis  Mo- 
Donald,  254  U.  S.  242,  41  Sup.  Ct.  65,  65  L. 
Ed.   246;    Grant   Smith-Porter   Ship   Co.  v. 

Rhode,  257  U.  S. ,  42  Sup.  Ct  157,  66  L. 

Ed..  — .  Although  the  uncompleted  vessel 
upon  which  he  was  hurt  was  lying  In  navi- 
gable waters,  Toutaln's  services  were  not  of 
a  maritime  nature.  Neither  his  general  em- 
ployment nor  his  activities  at  the  time  had 
any  direct  relation  to  navigation  or  com- 
merce. Grant  Smith-Porter  Ship  Co.  v. 
Rhode,  supra. 

Notwithstanding  Toutaln's  employment 
was  nonmaritime,  petitioner,  assuming  that 
the  injury  was  tbe  result  of  a  maritime  tort 
argues  that,  because  courts  of  admiralty 
have  jurisdiction  of  claims  for  damages  grow- 
ing out  of  torts  committed  on  navigable  wa- 
ters, it  would  destroy  that  uniformity  which 
the  federal  Constitution  was  designed  to  ac- 
complish in  matters  maritime  If  our  state 
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Workmen's  Compensation  Lew  (St  1913,  pw 
279,  as  amended  by  St  1917,  p.  881)  were  ap- 
plied to  such  an  Injury.  We  are  unable  to 
agree  with  this  contention.  In  our  opinion 
this  case  Is  controlled  by  the  recent  decision 
of  the  United  States  Supreme  Court  in  Grant 
etc.,  Ship  Co.  T.  Rhode,  supra,  a  case  where- 
in It  was  alleged  that  the  employee  received 
bis  injuries  as  the  result  of  a  maritime  tort 
it  being  alleged  that  he  was  hurt  by  reason 
of  his  employer's  negligence  in  constructing 
and  maintaining  a  faulty  scaffolding  on  a 
vessel  afloat  on  navigable  waters.  In  that 
case  Rhode,  as  libelant  brought  a  salt  on 
the  admiralty  side  of  the  United  States  Dis- 
trict Court  to  recover  damages  for  Injprles 
sustained  by  talm  while  at  work  as  a  car- 
penter or  Joiner  on  a  partially  completed 
vessel  lying  at  a  dock  in  the  Willamette  riv- 
er In  the  state  of  Oregon.  The  uncompleted 
vessel  was  lying  in  navigable  waters  at  the 
time  of  the  injuries.  Negligence  of  the  on- 
ployer  in  the  construction  and  maintenance 
of  the  scaffolding  was  alleged  as  ground  for 
the  recovery  of  damages.  It  was  held  that 
though  the  general  admiralty  Jurisdiction 
extends  to  a  proceeding  to  recover  damages 
resulting  from  a  tort  committed  on  a  vessel 
lying  on  navigable  waters  within  a  state, 
nevertheless .  the  exclusive  features  of  the 
Oregon  Workmen's  Compensation  Act  are 
applicable  to  such  a  case,  and  that  therefore 
the  state  statute  abrogated  the  right  to  re- 
cover damages  in  an  admiralty  court  which 
otherwise  would  have  existed.  In  other 
words.  It  was  held,  in  effect  that  where  the 
work  is  nonmaritime  and  is  done  pursuant 
to  a  nonmaritime  contract  the  rights  and 
liabilities  of  the  parties  have  no  direct  rela- 
tion to  navigation,  and  need  not  be  measured 
by  those  rules  of  the  sea  the  uniform  opera- 
tion of  which  is  essential  to  any  general  sys- 
tem of  maritime  law ;  and  that  therefore  in 
Buch  cases,  and  notwithstanding  that  the 
work  is  done  on  navigable  waters,  the  rem- 
edy afforded  by  a  state  workmen's  compen- 
sation act  Is  the  exclusive  remedy,  even 
though  the  Injury  may  have  been  the  result 
of  the  employer's  maritime  tort 

Because  the  Oregon  Workmen's  Compen- 
sation Act  (Laws  1913,  p.  188)  is  an  elective 
statute,  giving  to  both  employers  and  work- 
men the  option  to  except  or  reject  Its  pro- 
visions, whereas  our  statute  is  compulswy, 
petitioner  claims  that  the  principle  of  the 
Rhode  Case  is  not  applicable  here.  With 
this  contention  we  find  ourselves  unable  to 
agree.  In  the  first  place,  we  fall  to  see  any 
ground  for  the  assumption  that  the  award 
under  review  here  was  based  upon  a  tort 
maritime  or  nonmaritime.  Nowhere  in  the 
record  Is  there  the  slightest  bint  that  the 
injury  was  the  result  of  any  negligence  or 
fault  To  entitle  Toutaln  to  the  compensa- 
tion provided  for  by  our  Workmen's  Compen- 
sation Act  it  was  not  necessary  that  there 


should  be  any  wrongful  act  or  omission. 
That  act  allows  compensation  for  all  in- 
juries arising  out  of  employment  irrespec- 
tive of  negligence  or  fault  The  payments 
provided  for  by  the  act  are  founded  sim- 
ply upon  the  injury,  and  are  entirely  dis- 
connected with  any  theory  of  fault  on  the 
part  of  the  employer  or  right  on  the  part 
of  the  employee  established  by  law  prior  to 
the  passage  Qf  the  act  save  in  instances  of 
"serious  and  vrllLful  misconduct"  The  basic 
principle  of  the  act  is  that  the  cost  of  in- 
juries incidental  to  modem  Industry  should 
be  treated  as  a  part  of  the  cost  of  produc- 
tion. That  purpose  is  effected  without  the 
creation  of  a  delictual  liability.  Doey  v. 
Clarence,  etc.,  Co.,  supra;  Berton  v.  Dry 
Dock  Co.  (D.  O.)  219  Fed.  765.  See,  also, 
Quong  Ham  Wah  Co.  v.  Ind.  Ace  <3omm., 
184  Gal.  35,  192  Pac.  1021,  12  A.  Ll  R.  1190. 
[4,  t]  But  as  we  understand  the  doctrine 
of  the  Rhode  Case,  It  matters  not  whether 
the  injury  be  the  result  of  a  tort — a  delic- 
tual omission  or  commission — or  whether  it 
happened  without  any  fault  on  the  part  of 
the  employer.  Nor  is  it  a  matter  of  moment 
that  the  state  Compensation  Act  be  either 
elective  or  compulsory.  Where,  as  in  the 
Jensen,  Walker,  and  Stewart  Cases,  the  serv- 
ant is  Injured  while  performing  work  of  a 
maritime  nature,  or  while  employed  under  a 
maritime  contract,  the  parties  must  be 
deemed  to  have  contracted  with  each  other 
In  contemplation  of  the  general  system  of 
maritime  law  and  with  the  knowledge  that 
their  respective  rights  and  liabilities  would 
be  measured  and  defined  by  that  law.  And 
since  it  was  the  design  of  the  federal  Con- 
stitution to  preserve  a  proper  harmony  and 
uniformity  in  the  maritime  law.  It  follows 
that  where  work  Is  performed  under  a  mari- 
time contract  no  state  has  power  to  aboUsli 
the  well-recognlzed  maritime  rules  concern- 
ing the  measure  of  recovery  and  substitute 
therefor  the  indemnity  that  is  afforded  by  a 
workmen's  compensation  act  But  where, 
as  in  the  case  before  us,  the  contract  of  em- 
ployment is  nonmaritime,  and  the  work  Is 
not  of  a  maritime  character,  the  Workmen's 
Compensation  Law  fastens  upon  the  rela- 
tion of  employer  and  employee  the  obligation 
to  compensate  for  injuries  received  in  the 
course  of  employment.  North  Alaska  Sal- 
mon Co.  V.  PilUbury,  174  Cal.  1,  162  Pac  93, 
L.  R.  A.  1917E,  642;  Quong  Ham  Wah  Co. 
V.  Ind.  Ace.  Ck>mm.,  supra.  The  contract 
being  nonmaritime,  the  parties  must  be 
deemed  to  have  entered  into  It  with  the 
knowledge  that  the  law  has  attached  to  their 
relation  of  master  and  servant  an  obligation 
to  pay  the  statutory  compensation  for  any 
injury  which  may  be  received  in  the  courae 
of  the  employment  In  Doey  v.  Clarence, 
etc.,  Co.,  supra,  the  New  Tork  Court  of  Ap- 
peals, speaking  of  the  Workmen's  Compen- 
sation Law  of  that  state,  says  that  an  award 
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nnder  tbat  law  ia  made  *^ipon  the  the<Hr7 
tbat  the  statute  glylng  the  commission  pow- 
er to  make  an  award  is  read  Into  and  be- 
comes a  part  of  the  contract" 

ft]  It  Is  true  that  In  no  strict  sense  does 
the  obligation  of  the  employer  to  compensate 
the  onployee  for  Injuries  spring  from  the 
contract  of  employment  as  a  contractual  ob- 
ligation. Ours  is  a  compulsory  statute,  and 
the  proposition  that  a  compulsory  statute 
Is  a  contract  has  been  definitely  r^udlated 
in  this  state.  North  Alaska  Salmon  Ck>.  ▼. 
Pillsbury,  snpra.  The  liability  imposed  by 
the  sUtute  is  in  a  class  by  itself.  For  want 
of  a  better  term  it  may  be  described  as  quasi 
ex  contractu.  Quong  Ham  Wab  Co.  t.  Ind. 
Ace.  Conun.,  supra.  But  though  the  parties 
do  not  contract  to  create  the  rights  and  lia- 
bilities which  are  prescribed  by  the  statute, 
nevertheless.  If  thdr  contract  be  nonmarl- 
time,  as  in  the  Instant  case,  there  is  no  rea- 
son why  it  may  not  be  deemed  to  have  beat 
entered  into  with  reference  to  the  state  stat- 
ute— with  a  knowledge  that,  to  the  relation 
of  master  and  servant  which  is  created  by 
the  contract,  the  law  attaches,  as  an  inci- 
dent to  that  status,  an  obligation  to  compen- 
sate for  injuries  received  in  the  course  of 
the  onployment.  This  being  so,  the  follow- 
ing excerpt  from  the  Rhode  Case  is  appli- 
cable here: 

"In  each  of  them  [the  Jensen,  Stewart,  and 
other  dedaions  of  the  federal  Supreme  Court] 
die  employment  or  contract  was  maritime  in 
nature,  and  the  rights  and  liabilities  of  the  par- 
ties were  prescribed  by  general  rules  of  marl- 
time  law  essential  to  its  proper  harmony  and 
uniformity.  Here  the  parties  contracted  with 
reference  to  the  state  statute;  their  rights  and 
liabilities  had  no  direct  relation  to  navigation, 
ind  the  application  of  the  local  law  cannot  ma- 
terially affect  any  rules  of  the  sea  whose  uni- 
formity is  essentiaL" 

Thi  award  is  affirmed. 

We  concur:   WOBKS,  T.;   CRAIG,  J. 


(57  Cal.  App.  792) 

LOS  ANGELES  SHIPBUILDING  &  DRY' 
DOCK  CO.  V.  INDUSTRIAL  ACC.  COM- 
MISSION OF  CALIFORNIA  at  al.  (CIv. 
3824.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  15,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  12,  1822.) 

Application  of  the  Los  Angeles  Shipbuilding 
ft  Drrdock  Company  against  the  Industrial  Ac- 
cident Commission  of  the  state  of  California 
and  another  for  certiorari  to  review  an  order 
awarding  compensation  for  injuries.  Award 
affirmed. 

Lonis  M.  Ussner,  of  Los  Angeles,  for  peti- 
tioner. 


A.  B.  Oranpner,  of  San  Francisco  (Warren 
H.  PSlsbury,  of  San  Frandsco,  of  counsel),  for 
respondents. 

FINIiATSON,  P.  J.  This  is  a  proceeding  in 
certiorari  to  review  the  award  of  the  Indus- 
trial Accident  Commission  in  favor  of  one  J. 
M.  Bush.  The  facts  are  similar  to  those  stated 
in  the  opnion  filed  this  day  in  Iios  Angeles  Ship- 
building '  ft  Drydock  Company  v.  Industrial 
Accident  Commission  et  al.  (Cal.  App.  No. 
3835)  207  Pac.  417.  The  opinion  in  that  case 
dispoiies  of  the  fundamentsl  questions  involved 
here  and  the  award  of  the  commission  is  there- 
fore   affirmed. 

We  concur:   WORKS,  J.;  CRAIG,  J. 


(67  Cal.  App.  37» 

ROACH   BROS,  ft  CO.  v.  LACTEIN  FOOD 
CO.     (CIv.  2426.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  18,  i&22.    Hearing  Denied 
by  Supreme  Court  June  15,  1922.) 

1.  Pleading  «s3248(4)— Amendmaats  to  oom- 
plalst  by  buyer  of  gaods  more  fully  explain- 
ing contraot  held  not  to  change  cause  of  ao> 
tlon. 

In  an  action  by  a  buyer  of  goods  against 
a  seller  on  a  contract,  where  it  would  hava 
been  proper  and  competent  to  have  proved  all 
the  terms  of  the  contract  under  the  general 
issue  as  framed  by  the  pleadings  originally  filed, 
amendmenbl  to  the  complaint  based  upon  the 
contract,  and  containing  averments  which  mora 
elaborately  explained  the  terms  of  the  contract, 
and  specifically  referring  to  matters  involved 
therein,  which  were  not  so  referred  to  in  the 
original  complaint,  did  not  change  the  cause 
of  action  or  introduce  new  issues. 

2.  Pleading  «s9250— Damages  aaked  In  amend- 
ed oomplalnt  may  be  larger  than  those  asked 
ia  original  complaint. 

A  party  suing  for  damages  for  any  tort 
may  ask  for  a  larger  amount  of  damages  in  his 
amended  complaint  than  in  the  original  com- 
plaint. 

3.  Sales  «e»8MS)— Refusal  to  supply  goods 
oontraotad  for  held  a  breach  of  ooatraot. 

Where  a  contract  for  the  sale  of  goods 
called  for  the  sale  of  all  the  seller's  surplus 
goods  in  such  amounts  as  the  buyer  might  re- 
quire for  the  space  of  a  year,  the  refusal  of 
itxe  seller  to  supply  the  buyer  with  goods  in  the 
required  quantity  on  demand,  when  the  seller 
had  such  a  quantity  of  goods,  was  a  breach  of 
the  contract 

4.  Sales  «=»  1 5 1— Letter  held  to  lis  a  repudia- 
tion In  toto  of  contract  of  sale. 

Where  a  contract  called  for  the  sale  of  all 
a  seller's  surplus  goods  of  a  certain  kind  that 
a  buyer  should  order  for  one  year,  a  letter 
from  the  seller  to  the  buyer,  written  after  the 
buyer  had  sent  a  second  order  for  goods,  stat- 
ing that  the  seller  would  not  allow  the  buyer 
to  sell  the  goods  in  certain  territory  according 
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to  tbeir  first  contract,  mm  a  repadiation  in  toto 
of  the  contract,  and  not  merely  a  refusal  to  sup- 
pl;  the  goods  called  for  in  the  second  order. 

5.  Sales  «=>4I8(7)— Loss  of  proflts  on  a*  ar- 
ticle sold,  bat  not  delivered,  not  recoverable 
where  no  allegation  they  conid  not  be  bought 
In  open  market. 
Under  Civ.  Code,  H  3300,  3308,  as  to  dam- 
ages for  breach  of  contract,  and  section  3354, 
providing  that  the  value  of  property  to  a  buyer 
or  owner,  deprived  of  its  possession,   is   the 
price  at  which  he  might  liave  bought  an  equiv- 
alent thing  in  the  marlcet,  in  buyer's  action  for 
seller's  refusal  to  deliver,  in  which  plaintiff  did 
not  allege  that  the  goods  bought  could  not  be 
purchased  in  the  open  market,  he  could  not  re- 
cover the  amount  of  profits  lost  by  him  through 
such  default. 

Appeal  from  Superior  Court,  Stanislaus 
Coimty;    L.  W.  Fulkertb,  Judge. 

Action  by  Roach  Bros.  &  Co.,  a  corpora- 
tion, against  the  Lactein  Food  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Dennett  &  Zion,  of  Modesto,  and  H.  A. 
Stout,  of  Oakland,  for  appellant 

E.  B.  Mering,  of  San  Francisco,  and  T.  B. 
Scott,  of  Modesto,  for  respondent. 

HART,  3,  This  is  an  action  for  damages 
for  the  breach  of  a  certain  contract,  alleged 
to  have  been  entered  Into  between  the  plain- 
tur  and  the  defendant 

The  defendant  was,  for  a  long  time  prior 
to  and  at  the  time  of  the  making  of  the  con- 
tract declared  upon  in  the  complaint  en- 
gaged in  the  business  of  manufacturing  con- 
densed buttermilk,  known  as  "Lactein,"  or 
"Hen  and  Hog  Buttermilk,"  in  the  city  of 
Modesto,  Stanislaus  county.  It  was  alleged 
in  the  complsiint  as  originally  filed  that,  on 
the  30th  day  of  April.  1910,  said  pUintiff  and 
said  defendant  entered  into  an  agreement 
which  was  to  continue  one  year  from  said 
date,  and  whereby  the  defendant  granted  to 
said  plaintiff  the  exclusive  option  to  pur- 
chase all  the  surplus  "Hen  and  Hog  Butter- 
milk" in  certain  designated  amounts  and 
sizes,  and  for  certain  prices.  It  was  alleged 
In  said  complaint  that  said  agreement  was 
In  writing,  and  was  duly  executed  and  deliv- 
ered by  said  parties !  that  thereafter,  pursu- 
ant to  said  agreement  the  defendant  deliv- 
ered to  the  plaintiff  one  carload  of  said  Lac- 
tein, and  that  plaintiff  accepted  and  paid  for 
the  same ;  that  thereafter  plaintiff  demanded 
that  said  defendant  deliver  said  Lactein  ac- 
cording to  the  terms  of  said  agreement,  but 
that  defendant  refused  to  deliver  said  Lac- 
tein, and  "further  refused  to  be  bound  by 
said  agreement  and  all  without  Just  cause 
or  reason."  There  was  no  direct  allegation 
In  the  complaint,  in  its  original  draft  stating 
the  number  of  carloads  of  said  Lactein  with 
which  the  defendant  agreed  to  supply  tbe^ 


plalntift,  notwithstanding  which  omlanlon 
said  complaint  further  alleged  that,  "Had 
said  defendant  delivered  said  19  carloads  of 
said  Lactein  or  Hen  and  Hog  Buttermilk,  the 
value  of  said  Uuitein  or  Hen  and  Hog  But- 
termilk to  the  plaintiff  herein  would  have 
been  $27,360 ;  that  by  reason  of  said  refusal 
of  said  defendant  to  carry  out  said  contract 
said  plaintiff  has  been  damaged  in  the  sum 
of  |4,408,  the  excess  of  said  value  over  said 
purchase  price,"  for  which  sum  Judgment  is 
prayed. 

The  defendant  answering  the  complaint 
and  after  certain  formal  denials,  admitted 
that  the  c<mtract  referred  to  in  the  complaint 
was  entered  into  between  the  parties  on  the 
day  therein  named,  and  that  under  said  con- 
tract the  def aidant  was  to  famish  said  plain- 
tiff for  a  period  of  one  year  from  the  date 
of  said  agreement  Hen  and  Hog  ButtermUk, 
at  the  prices  set  forth  in  the  complaint,  on 
the  condition,  however,  that  said  defendant 
had  the  product  on  hand  to  sell  to  the  said 
plaintiff;  admitted  delivering  one  carload 
of  Hen  and  Hog  Buttermilk  to  the  plain- 
tiff, and  that  the  plaintiff  accepted  and  paid 
for  the  same ;  admitted  that  the  plaintiff  de- 
manded another  carload  of  Hen  and  Hog 
Buttermilk,  but  denied  that  plaintiff  demand- 
ed any  Lactein,  and  admitted  that  defend- 
ant refused  to  deliver  said  material,  giving 
as  the  reason  therefor  that  the  plaintiff  vio- 
lated the  terms  of  the  contract,  and  so  sur- 
rendered its  rights  under  the  same,  as  fol- 
lows: That  among  the  terms  of  said  agree- 
ment the  retail  price  thereof  was  to  be  $15.10 
for  52-gaIlon  barrels,  but  that  plaintiff  sold 
said  material  at  prices  lower  than  the  priced 
b6  agreed  upon,  and  that  it  did  "actually  s^ 
one  carload  of  said  Hen  and  Hog  Buttermilk 
at  a  price  so  far  below  the  prices  set  forth 
in  said  contract  that  the  defendant  could  not 
deliver  the  same  without  great  loss";  that 
said  agreement  provided  that  said  plalntift 
was  not  to  sell  or  deliver  said  material  to 
any  person  or  firm  purchasing  Lactein  from 
the  said  defendant  but  "after  the  delivery  of 
said  carload  said  defendant  sold  a  carload 
of  said  Hen  and  Hog  Buttermilk  to  the  agenc 
(of  defendant)  for  the  sale  of  Lactein  In  the 
county  of  Sacramento,  state  of  California," 
In  violation  of  the  terms  of  said  agreemenc. 

Plaintiff  later  filed  an  amendment  to  the 
complaint  alleging,  among  other  things,  that 
the  defendant  was  organized  as  a  corpora- 
tion on  the  1st  day  of  March,  1918,  by  M.  P. 
Long,  E.  H.  Zion,  and  J.  R.  Gilbert;  that  tbe 
capital  stock  of  said  corporation  was  2,600 
shares,  of  the  par  value  of  $10  each;  that 
2,410  shares  of  said  stock  were  Issued,  of 
which  1,007  were  issued  to  J.  R.  Gilbert: 
that  said  Gilbert  on  the  day  of  the  organisa- 
tion of  said  corporation  sold  and  tranafw-- 
red  to  certain  persons  in  Modesto  407  shares 
of  said  stock  at  the  price  of  $10  per  share  ; 
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that  at  all  times  bereln  mentioned  tbe  mar- 
ket valne  of  said  stock  was  $10  per  share; 
that  said  Lacteln  Company,  on  the  30th  day 
of  April,  1919,  had  on  hand  a  surplus  of 
about  600  barrels  of  Lacteln  or  Hen  and  Hog 
Buttermilk,  "and  were  then  accnmulating 
said  liactein  at  the  rate  of  250  barrels  per 
month,  all  of  which  they  were  unable  to  dis- 
pose of";  that  on  said  date  W.  B.  Gilbert 
was  the  president  of  the  plaintiff,  and  that 
"said  defendant  was  anxious  to  secure  the 
assistance  of  said  plaintiff  to  dispose  of  said 
surplus  Lacteln,  and  said  plaintiff  was  de- 
sirous of  securing  a  contract  with  said  de- 
fendant for  the  sale  of  said  Lacteln." 

It  was  then  alleged  that  the  parties  on  the 
30th  day  of  April,  1919,  entered  into  a  verbal 
contract  whereby  the  defendant  granted  to 
plaintiff  an  exclusive  option  to  purchase  all 
the  surplus  Hen  and  Hog  Buttermilk  for  the 
prices  and  on  the  terms  stated  in  the  com- 
plaint as  originally  drawn.  It  further  alleg- 
ed In  said  am^idment  that  plaintiff  "has 
drawn  up  and  annexed  hereto,  marked. 'Ex- 
hibit A',  the  verbal  contract  as  made  by  the 
parties,  and  as  intended  by  the  parties.  Tbe 
same  is  made  a  part  hereof."  It  was  alleged 
that  the  prices  designated  were  to  be  for  car- 
load lots  of  30,000  poimds  minimum  capacity, 
and  the  purchase  price  was  to  be  paid  in  cash 
within  10  days  of  date  of  shipment,  less  2 
per  cent,  discount  for  cash;  that  defendant 
fuirther  "agreed  to  secure  the  entire  present 
output  of  buttermilk  and  other  milk  products 
of  tbe  Newman  Creamery,  and  convert  the 
same  Into  H«i  and  Hog  Buttermilk,  and  hold 
the  same  subject  to  the  above  option" ;  that 
It  was  expressly  understood  and  agreed  and 
a  part  of  the  consideration  of  the  agreement 
that  "said  defendant  should  purchase  and 
pay  for  at  least  20  carloads  of  said  product 
during  tbe  first  year,  and  that  all  the  cove- 
nants and  provi^ons  therein  contained  were 
mutual,  and  the  promises  and  agreements  of 
the  one  party  are  in  consideration  of  the 
promises  and  agreements  of  tbe  other  party 
herein." 

It  was  further  alleged  that,  at  the  time  of 
the  making  of  said  contract,  "L.  L.  Dennett 
WHS  the  regdlar  counsel  of  tbe  defendants 
and  was  in  their  employ ;  that  at  said  time 
said  Xj.  L.  Dennett  was  not  tbe  counsel  for 
tbe  plaintiff  herein,  and  was  not  in  its  em- 
ploy; that  in  tbe  making  of  said  contract 
W.  B.  Gilbert  acted  as  representative  of  the 
plaintiff :  that  said  L.  L.  Dennett  was  not  in 
the  employ  of  W.  B.  Gilbert,  nor  was  he  his 
counsel;  that  It  Vas  mutaally  agreed  be- 
tween the  parties  that  said  L.  L.  Dennett 
efaould  reduce  said  contract  to  vriting;  that 
thereafter  said  L.  L,  Dennett  drew  up  an 
agreement  which  was  executed  by  the  plain- 
tiff and  tbe  defendant;  that  a  copy  of  said 
agreement  is  hereto  annexed,  marked  'Ex- 
hibit B,'  and  Is  made  a  part  of  tbe  amend- 
ment to  tbe  complaint"  It  was  further  al> 
leged    that  plaintiff  agreed  to  procure  for 


said  defendant  the  600  shares  of  stock  of  tbe 
Lacteln  Food  Company  then  held  by  said  J. 
R.  Gilbert,  and  cause  the  same  to  be  sold  and 
transferred  to  said  defendant  for  tbe  sum 
of  $3,500.  It  was  also  alleged  that  tbe  Hen 
and  Hog  Buttermilk  to  be  furnished  by  tbe 
plaintiff  to  tbe  defendant  should  be  equal  In 
every  respect  to  the  product  then  and  there- 
after made  by  said  defendant,  and  sold'  un- 
der tbe  trade  'name  of  "Lacteln,"  and  also 
that  said  product  should  be  sold  by  said  plain- 
tiff under  tbe  name  of  "Hen  and  Hog  But- 
termilk," and  that  tbe  business  was  to  be 
carried  on  by  plaintiff  with  buyers  under 
the  name  of  "Dairy  products  Company."  It 
was  alleged  that  said  contract  executed  by 
tbe  parties  failed  to  express  tbe  actual  agree- 
ment of  tbe  parties  in  tbe  following  particu- 
lars: First,  it  fails  to  set  forth  the  surplus 
milk  that  plaintiff  was  to  receive ;  second,  it 
falls  to  grant  unto  plaintiff  the  option  to  pur- 
chase any  mUk ;  third,  it  fails  to  mention  tbe 
covenant  of  the  defendant  to  secure  the  milk 
from  the  Newman  Creamery  and  subject  the 
same  to  the  option  of  the  plaintiff;  fourth, 
it  fails  to  set  forth  tbe  covenant  of  the  plain- 
tiff to  secure  for  the  defendant  tbe  stock  In 
tbe  Lacteln  Food  Company. 

Tbe  allegations  in  tbe  complaint  as  orig- 
inally drafted,  to  tbe  effect  that  the  defend- 
ant, in  pursuance  of  said  contract,  delivered 
to  plaintiff  and  plaintiff  accepted  and  paid 
for  one  carload  of  Lacteln,  and  that  on  or 
about  tbe  12th  day  of  May,  1919,  plaintiff 
demanded  one  carload  of  said  Lacteln,  and 
that  defendant  refused  to  deliver  tbe  same, 
and  "then  and  there  gave  notice  that  it  would 
not  perform  said  contract  nor  be  bound  by 
the  same,"  were  repeated  In  the  amendment 
to  the  complaint.  It  is  alleged  that  plaintiff 
"has  at  all  times  been  ready,  willing,  and 
able  to  accept  and  pay  for  said  Lacteln  ac- 
cording to  the  terms  of  said  contract"  It  Is 
further  alleged  (paragraph  10)  that  "pursu- 
ant to  tbe  terms  of  said  verbal  contract,  this 
plaintiff  did,  on  or  about  the  30tb  day  of 
April,  1919,  cause  to  be  transferred  to  de- 
fendant said  600  shares  of  stock  in  said  de- 
fendant company,  and  said  company  paid 
therefor  said  $3,500,  according  to  the  terms 
of  said  verbal  contract" 

Tbe  prayer  of  tbe  complaint  as  amended 
prays  for  "Judgment  of  the  court  that  said 
contract  be  reformed  so  as  to  conform  to  tbe 
form  attached  to  this  amendm^it  to  the  com- 
plaint, and  for  such  and  other  further  relief 
as,  considering  the  premises.  Is  meet  and 
proper,  and  for  costs." 

A  second  amendment  to  the  complaint  was 
filed.  In  which  it  was  allied,  among  other 
things,  after  formally  realleging  paragraphs 
1,  2,  3,  4,  6,  0,  and  10  of  tbe  amendment  to 
tbe  complaint: 

"Paragraph  3.  That  the  average  carload  ae< 
cording  to  said  contract  and  as  demanded  by 
the  market  was  made  np  as  f(rflowB:  80  62-gal- 
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Ion  barrels  or  not  leaa  than  40  52-gaUon  barrela, 
20  25-gaIIon  barrels,  30  10-galIon  barrels,  and 
60  5-galIoD  barrels;  that  under  the  terms  of 
said  contract  said  defendant  coold  have  pro- 
duced for  this  plaintiff  100  carloads  of  the  above 
average  of  Lactein  daring  said  first  year  of 
•aid  contract  and  plaintiff  could  have  disposed 
of  the  whole  thereof;  that,  according  to  the 
terms  of  said  contract,  the  amount  that  would 
have  been  due  and  payable  to  defendant  for 
said  100  carloads  of  Lactein  would  have  been 
$120,800;  that  the  value  of  said  100  carloads 
of  Lactein  to  this  plaintiff  would  have  been 
$144,000. 

"Paragraph  4.  That  by  reason  of  said  refusal 
of  said  defendant  to  carry  out  said  contract  said 
plaintiff  has  been  damaged  in  the  sum  of  $23,- 
200,  the  excess  of  said  value  over  said  purchase 
price," 

Judgment  Is  asked  for  the  last  stated 
amount.  The  defendant  demurred  to  the 
amendment  and  second  amendment  to  the 
complaint  and  moved  to  strike  out  certain 
averments  contained  therein,  the  demnrrers 
being  overruled,  and  the  motions  denied. 
Tliereupon  it  answered  the  allegations  of 
said  amendments,  embodying  In  the  answers 
denials  and  admissions  contained  in  the  an- 
swers to  the  complaint  as  originally  filed,  and 
meeting  such  other  new  matter  as  the  sec- 
ond amendment  to  the  complaint  contained 
either  by  way  of  denial,  admission,  or  spe- 
cial defense. 

We  have  presented  above  an  extended 
statement  of  the  averments  of  the  several 
pleadings  filed  by  the  plaintiff  for  two  par- 
ticular reasons,  to  wit:  First,  because  there- 
in the  terms  of  the  contract,  for  tbe  breadi 
of  wbidi  the  plaintiff  bron(^t  this  action, 
are  quite  fully  stated,  thereby  making  it 
unnecessary  to  reproduce  the  contract  Itself 
herein;  and,  second,  because  it  is  claimed, 
as  we  shall  later  see,  that  the  effect  of  the 
amendments  to  the  complaint  was  to  state  a 
new  and  different  cause  of  action,  based  up- 
on an  entirely  different  contract  from  that 
pleaded  in  the  complaint  as  originally  filed. 

The  court,  among  other  things,  found  that 
paragraph  6  of  tbe  amendment  to  the  com- 
plaint does  not  express  the  terms  of  the 
agreement,  but  that  the  terms  of  the  agree- 
ment as  actually  made  by  the  parties  are  set 
forth  In  the  contract  designated  as  "Bxhiblt 
B,"  and  made  a  part  of  the  amendment  to  the 
complaint ;  that,  if  the  defendant  had  deliv- 
ered 19  carloads,  as  provided  by  the  terms  of 
said  contract,  there  would  have  been  due  and 
unpaid  the  defendant  the  sum  of  $18,401.60 ; 
that  tbe  value  of  said  19  carloads  of  Lactein 
to  the  plaintiff  would  have  been  $22,201.50 ; 
that  by  the  refusal  of  defendant  to  deliver 
said  19  carloads  of  Lactein  plaintiff  has  been 
damaged  in  the  sum  of  $3,800 ;  that  the  al- 
legations of  paragraph  7  of  the  amendment 
to  the  complaint,  to  the  effect  that  the  con- 
tract executed  by  the  parties  fails  to  express 
tb^  actual  agreement  In  the  particulars 


above  indicated,  are  untrue;  that  poragraplt 
8,  alleging  certain  prices  which  the  plaintiff 
agreed  to  pay  per  barrel  for  said  Lactein, 
the  cost  of  Lactein  to  the  defendant,  the  net 
profit  to  the  defendant  by  tbe  sale  of  the 
Lactein  to  the  plaintiff  under  the  contract, 
and  that  "the  surplus  of  the  Modesto  plant 
was  250  barrels  per  month,  and  the  produc- 
tion in  addition  to  this  surplus  after  the  con- 
tract with  tbe  Newman  Creamery  Company 
was  made,  would  give  an  additional  surplus 
of  600  barrels  per  month,"  is  untrue;  that 
paragraph  10  of  the  answer  to  the  complaint, 
as  originally  filed  alleging  that  the  refusal 
of  defendant  to  deliver  said  material  to  said 
plaintiff  was  due  to  certain  breaches  of  the 
contract  by  the  plaintiff,  is  untrue.  As  to 
the  second  amendment  to  the  complaint,  the 
court  finds  that  the  allegation  of  paragraph  2, 
to  the  effect  that,  "by  the  judgment  of  this 
court  in  the  amendment  to  the  complaint  In 
this  action,  said  court  has  reformed  said  con- 
tract, and  declared  the  contract  set  forth 
herein  to  be  the  reformed  contract  of  the  said 
parties,"  is  untrue ;  that  paragraphs  3  and  4 
are  true.  As  conclusions  of  law  the  court 
declared  that  the  written  contract  annexed 
to  the  complaint,  and  marked  "Exhibit  B," 
"is  the  true  contract  executed  by  the  parties ; 
that  by  said  contract  the  plaintiff  was  bound 
to  receive  20  carloads  of  Hen  and  Hog  But- 
termilk, and  also  the  defendant  was  bound 
to  furnish  the  same;  that  defendant  fur- 
nished one  car  and  refused  to  furnish  more, 
and  that,  by  reason  of  said  refusal,  plaintiff 
has  been  damaged  In  the  sum  of  $8,800." 

Judgment  was  entered  accordingly,  and 
from  said  Judgment  the  defendant  prosecutes 
this  ai^eal,  supporting  the  same  by  a  record 
prepared  according  to  the  alternative  method. 

Tbe  defendant  urges  six  specific  and  dif- 
ferent points,  any  one  of  which,  it  is  claimed, 
will,  if  found  tenable,  require  a  reversal  of 
the  Judgment 

Our  conclusion  Is  that  the  Judgment  must 
be  reversed,  for  the  reason  that  the  court,  as 
a  basis  for  the  relief  awarded  the  plaintiff 
for  the  alleged  breach  of  the  contract,  adopt- 
ed an  erroneous  measure  of  damages.  We 
are,  though,  of  the  opinion  that  the  other 
points,  in  so  far  as  they  may  be  regarded  as 
affecting  or  impairing  the  validity  of  the 
Judgment,  are  devoid  of  substantial  merit; 
yet,  in  view  of  a  new  trial,  we  think  that 
two  of  these  should  be  briefly  noticed  herein, 
viz.:  First,  that  a  new  and  different  cause  of 
action  from  that  stated  }n  the  complaint  as 
originally  filed  is  set  up  in  tbe  amendments 
to  the  complaint;  second,  that  there  was  no 
breach  of  tlfe  agreement  for  the  reason  that, 
as  is  the  claim,  there  was  no  time  specified 
at  which  the  material  should  be  furnished  to 
plaintiff,  and  tbat,  therefore,  it  was  within 
the  discretion  of  the  defendant  to  furnish 
the  material  at  any  time  during  the  year 
that  tbe  contract  was  to  exist 
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[1]  1.  The  cause  of  action  stated  In  the 
original  complaint  was  based  upon  a  breacb 
of  a  contract  whereby  the  defendant  agreed 
to  sell  tn  the  plaintiff  and  the  plaintiff  agreed 
to  purchase  from  the  defendant  a  certain 
amount  of  Hen  and  Hog  Buttermilk  during 
the  year  commencing  with  the  30th  day  of 
April,  191&,  at  certain  speclfled  prices.  The 
amendments  to  the  complaint  were  based  up- 
on said  contract,  although  the  averments 
thereof  more  elaborately  explain  the  terms 
of  the  convention.  This,  however,  did  not 
have  the  effect  of  changing  the  cause  of  ac- 
tion or  of  introducing  Issues  Into  the  case 
which  were  not  there  by  virtue  of  the  com- 
plaint as  originally  filed.  It  is  true  that 
tbe  amendments  to  the  complaint  specifically 
referred  to  matters  involved  in  the  contract 
which  were  not  so  referred  to  In  the  original 
complaint  But  it  would  have  been  perfect- 
ly proper  and  competent  or  within  the  Is- 
sues to  have  proved  all  the  terms  of  the 
contract,  under  the  general  issue  as  framed 
hy  the  i>leadlngs  as  originally  filed,  and  this 
would,  of  course,  have  Included  the  addi- 
tional averments  set*  forth  In  the  amendment 
to  the  complaint  as  to  the  terms  of  the  con- 
tract. The  amendments  to  the  complaint, 
as  we  have  seen,  set  out  in  substance  the 
terms  of  the  contract  as  found  by  the  court 
and  admitted  by  the  defendant  to  have  be^ 
the  contract  which  was  entered  Into  between 
It  and  tbe  plaintiff. 

[2]  It  Is,  however,  true  that  the  averments 
of  the  second  amended  complaint  call  and  the 
prayer  prays  for  a  larger  amount  of  dam- 
ages than  was  asked  for  In  the  latter  plead- 
ing. We  do  not  know  of  any  rule  of  law 
or  any  reason  against  the  right  of  a  party 
suing  for  damages  for  any  tort  to  amend  his 
complaint  so  as  to  authorize  a  Judgment  for 
a  larger  amount  of  damages  fdr  such  tort 
than  that  which  was  asked  for  In  the  com- 
plaint as  originally  filed,  if  the  evidence  war- 
ranted it  Moreover,  It  Is  obvloiis  that  the 
defendant  was  not  prejudiced  by  a  demand 
for  a  larger  amount  of  damages  than  that 
•sked  for  In  the  complaint  as  originally  filed, 
even  if  the  allowance  of  said  amendment  so 
far  aa  It  concerned  the  amoimt  of  damages 
might  be  said  to  Involve  error,  since  the 
amount  of  damages  awarded  by  the  court 
was  far  below  the  sum  prayed  for  in  the 
amendments  and  even  below  the  amount 
asked  In  the  original  complaint.  Stohlman 
V.  Martin,  28  Cal.  App.  338,  847.  152  Pac. 
319. 

[3. 4]  2.  There  Is  nothing  in  the  point  that 
there  was  no  breach  of  the  contract  be- 
esnsei,  as  appellant  contends,  it  had  an  entire 
year  within  which  to  perform,  or  at  the  very 
least  a  reasonable  time  to  perform  after  de- 
mand. The  contract  is  for  the  sale  and  pur- 
chas«>  of  a  commercial  commodity,  and  a  fair 
and  reasonable  construction  thereof  is  that 
the  defendant  was  to  furnish  the  Lacteln  to 


tbe  idaintiff  whenever  the  latter  should  de- 
mand it  provided,  of  course,  that  the  defend- 
ant bad  on  hand  such  a  supply  of  the  article 
as  tbe  plaintiff  might  require  or  call  for.  In 
other  words,  we  do  not  think  that  the  de- 
fendant was  at  liberty  under  the  contract  to 
refuse  to  supply  the  plaintiff  with  Lacteln 
in  the  required  quantity  at  any  reasonable 
time  at  which  the  former  might  demand  It 
In  this  connection  It  is  further  contended 
that,  if  the  defendant  was  In  default  at  all,  It 
was  merely  for  Its  refusal  to  supply  the 
plaintiff  on  its  second  demand  or  order  for 
Lacteln.  The  record  does  not  support  this 
contention.  To  the  contrary,  it  appears  from 
the  evidence  that  the  defendant  through  its 
general  manager  and  president,  addressed 
a  letter,  under  date  of  July  7,  1919,  to  the 
plaintiff  or  its  agent  Mr.  Gilbert,  stating, 
among  other  things: 

"It  will  be  impossible  for  as  to  allow  you  to 
sell  H.  and  H.  (Hen  and  Hog  Buttermilk)  in 
this  territory,  as  per  our  first  contract;  we 
wish  to  state  that  we  will  make  a  contract  with 
you  tarning  over  the  state  of  Arizona  to  you 
and  allowing  you  a  commission  on  any  H.  and 
H.  sold  in  this  territory,  although  we  intend, 
if  possible,  to  discontinue  tbe  sale  of  H.  and  Hi 
entirely." 

This  letter,  it  will  be  observed,  was  after 
the  plaintiff  had  made  Its  second  demand  up- 
on the  defendant  for  Lacteln.  The  trial  court 
construed  it  to  l>e  a  repudiation  In  toto  of  the 
contract  and  so  found,  and  we  think  the  let- 
ter sufflciently  supports  the  court's  finding  in 
that  particular. 

[6]  We  now  return  to  the  proposition  that 
the  court  erred,  to  the  prejudice  of  the  de- 
fendant in  adopting  as  the  measure  of  dam- 
ages in  this  case  the  profits  which  the  plain- 
tiff would  probably  have  derived  from  the 
material  mentioned  In  the  contract  had  the 
same  been  supplied  to  It  by  the  defendant 
according  to  the  terms  of  the  agreement 
Sec.  3300,  Civ.  Code.    Said  section  provides: 

"For  the  breach  of  an  obligation  arising  from 
contract  tbe  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is 
the  amount  which  ^11  compensate  the  party 
aggrieved  for  ail  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result  therefrom." 

We  are  persuaded  that  the  measure  of 
damages  in  this  case,  as  the  record  stands 
before  us,  Is  that  prescril>ed  by  sections  3308 
and  3354  of  the  Civil  Code  Tbe  first-named 
section  reads: 

"The  detriment  caused  by  the  breach  of  a 
seller's  agreement  to  deliver  personal  property, 
the  price  of  wliich  has  not  been  fully  paid  in 
advance,  is  deemed  to  be  the  excess,  if  any,  of 
the  value  of  the  property  to  the  buyer,  over 
the  amount  which  would  have  been  due  to  the 
seller  under  the  contract  if  it  had  been  fnl- 
fiUed." 
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Section  88S4  proyldes: 

'^In  estimating  damages,  except  as  provided 
by 'sections  3355  and  3356,  the  value  of  prop- 
erty, to  a  buyer  or  owner  thereof,  deprived  of 
its  possession,  is  deemed  to  be  the  price  at 
whidi  he  might  have  bought  an  equivalent  thing 
in  the  market  nearest  to  the  place  where  the 
property  ought  to  have  been  pat  into  his  pos- 
session, and  at  such  time  after  the  breach  of 
duty  upon  which  his  right  to  damages  is  founded 
■8  would  suffice,  with  reasonable  diligence,  for 
Um  to  make  such  a  purchase." 

The  terms  of  the  contract  which  the  conrt 
found  that  the  parties  actually  entered  into 
are  substantially  set  forth  in  the  amendment 
to  the  complaint,  the  averments  of  which  are 
in  substance  reproduced  hereinabove.  The 
speciflc  provisions  of  the  contract  are  that 
the  party  of  the  first  part  "is  the  manufac- 
turer of  a  condensed  buttermlllt  known  as 
Lactein  or  Hen  and  Hog  Buttermilk  •  •  * 
and  desires  to  sell  said  product  and  said 
party  of  the  second  part  desires  to  purchase 
said  product  under  the  terms  and  conditions 
hereinafter  specified;  that  it  is  agreed  by 
and  between  the  parties  hereto,  in  considera- 
tion of  the  conditions  and  covenants  and  of 
the  payment  of  $1  each  to  the  other,  receipt 
whereof  is  hereby  acknowledged,  that  the 
said  party  of  the  first  part  will  sell  to  the 
said  party  of  the  second  part,"  the  article 
mentioned  at  the  prices  specified;  that  "the 
purchase  price  is  to  be  paid  In  cash  within 
ten  days  from  date  of  shipment,  less  2  per 
cent,  discount  for  cash."  Thus  it  wUl  be 
seen  that  the  contract  Is  plainly  one  for  the 
sale  and  purchase  of  the  article  therein  re- 
ferred to.  There  is  nothing  In  the  contract 
to  indicate  that  the  matter  of  profits  to  l>e 
derived,  by  the  plaintiff  from  the  sale  of  the 
article  entered  into  the  agreement  as  a  con- 
sideration or  as  an  element  thereof. 

These  are  cases  of  contracts  for  the  sale 
and  purchase  of  certain  commodities  in 
which  the  measure  of  damages  adopted  by 
the  court  in  this  case  would  be  applicable. 
These  are  where  the  circumstances  are  such 
that  the  vendee  cannot  go  into  the  open  mar- 
ket and  supply  himself  with  the  same  article, 
in  which  case  the  loss  of  profits  would  be  a 
Just  element  in  the  admeasurement  of  dam- 
ages. McKay  v.  Riley,  65  Cal.  623,  4  Pac. 
667:  National,  etc.,  Mfg.  Go.  t.  Producers'  B. 
Co.,  168  Cal.  740,  745,  147  Pac.  963,  and  cases 
therein  cited.  The  case  of  Parkinson  v. 
Langdon,  36  CaL  App.  80,  171  Pac.  710,  like 
the  cases  just  dted,  is  one  in  which  profits 
entered  into  the  contract  as  a  part  of  the 
consideration  therefor.  There  Is  no  allega- 
tion in  any  of  the  pleadings  filed  by  the 
plaintiff  that  the  latter,  after  the  breach,  was 
unable  to  purchase  Hen  and  Hog  Buttermilk 
in  the  open  market;  nor,  so  far  as  we  are 
advised  by  the  record,  is  there  any  evidence 
therein  tending  to  show  that  Hen  and  Hog 


Buttermilk,  such  as  was  manufactured  by 
the  defendant,  could  not  be  purchased  in  the 
open  market.  The  only  testimony  upon  the 
question  of  damages  was  that  given  by  W.  B. 
Gilbert,  who  testified  as  to  the  amount  of 
profits  lost  by  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  to  supply  the  for- 
mer with  the  article  according  to  the  terms 
of  the  agreement.  This  is  the  only  testimony 
to  which  counsel  for  the  plaintiif  refers  In 
support  of  his  contention  that  the  amount  of 
damages  found  by  the  conrt  as  having  been 
suffered  by  the  plaintiff  for  the  breach  of  the 
contract  is  sufficiently  buttressed,  evidential- 
ly, and  from  this  we  have  the  right  to  con- 
clude that  there  is  no  other  testimony  in  the 
case  upon  the  question  of  damages.  The  find- 
ing of  the  court  upon  the  question  of  dam- 
ages is  in  accord  with  this  testhnony,  and  is 
based  thereon.  This  testimony  was,  under 
the  circumstances  of  this  case  as  disclosed 
by  the  record,  clearly  incompetent,  from 
which  proposition  it  necessarily  follows  that 
there  is  in  the  record  no  basis  for  a  proper  or 
legal  admeasurement  of  damages  In  this  case. 
The  Judgment  la  reversed,  and  the  cause 
remanded. 

We  concur;    FINCH,  P.  J.;  BURNETT,  3. 


(»  N.  M.  137) 
MANN  V.  KIDDO  et  aL    (No.  2654.) 

(Supreme   Court   of   New  Mexico.     May   23. 
1922.) 

(Byllahut  hv  the  Court) 

Taxation   <3=»734(l)— Tax    sales   oan   be   at- 

taoked  only  because  land  was  not  subjeot  to 

taxation,  or  beoause  taxes  were  paid. 

Tax   sales  made   under  the   provisions    of 

chapter  22,  Laws  1899,  may  be  attacked  only 

on  the  ground  that  the  land  was  not  subject 

to  taxation,  or  that  the  taxes  have  been  paid. 

Chisholm  V.  Bujac,  27  N.  M.  — ,  202  Pac.  126, 

followed. 

Appeal  from  District  Court,  Ejddy  County; 
Brice,  Judge. 

Action  by  Harrison  Klann  against  Charles 
Kiddo  and  others.  Judgment  for  plalntlfT, 
and  defendants  appeal.    Affirmed. 

J.  B.  Atkeson,  of  Artesla,  for  aK>ellants. 
K  P.  Bujac  and  J.  M.  Dillard,  both    oC 
Carlsbad,  for  appellee. 

DAVIS,  J.  This  is  a  suit  to  quiet  title  to 
certain  lands,  the  complaint  being  in  tbe 
usual  form.  Appellees  denied  plaintiff's  title, 
and  attacked  the  validity  of  a  tax  deed  on 
which  it  was  based. 

The  principal  defects  claimed  in  the  pro- 
ceedings were  that  the  warrant  for  the  col- 
lection of  taxes  did  not  bear  a  seal ;  that  no 
sale  record  was  kept ;   that  xo  notice  of  sale 
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was  posted  at  the  conrthonse  door;  and  that 
no  notation  was  made  on  the  assessment  roll 
tliat  the  property  had  been  sold  to  the  county. 

In  Chisholm  7.  Bojac,  27  N.  M.  — ,  20Z 
Fac.  12s,  this  court  held  that  tax  sales  made 
under  the  provisions  of  chapter  22,  Laws 
1899,  may  be  atta<^ed  only  on  the  ground 
that  the  land  was  not  subject  to  taxation, 
or  that  the  taxes  had  been  paid,  and  that 
the  curative  proTlsionis  of  that  law  continue 
In  effect  as  to  sales  made  under  It,  although 
that  law  has  been  repealed.  That  case  is  de- 
cisive here. 

The  Judgment  of  the  trial  court  will  be 
affirmed,  and  it  Is  so  ordered. 


RAYNOIJ>S,  C. 
car. 


J,  and  PABKBR,  J„  ema- 


ils Idaho,  470) 

PETERSON  V.  PETERSON  et  al 


(Supreme  Court  of   Idaho. 


(No.  3699.) 
Mar  27,  1922.) 


1.  Husband  and  wife  «=9265— Wife's  Interest 
Is  commasKy  property  Is  a  vested  one,  and 
Is  the  same  as  that  of  her  basbud. 

The  interest  of  a  wife  in  the  community 
property  is  a  vested  interest,  and  as  to  degree, 
qnality,  nature,  and  extent  is  the  same  as  that 
of  her  husband. 

2.  Divoree  «=»330— Wife's  ebtaloing  divorae  la 
ftirelgn  Jurisdiction  does  not  diveet  her  of  her 
Interest  in  the  commanity  property. 

The  dissolution  of  a  marital  community, 
caused  by  the  wife  obtaining  a  divorce  in  a  for- 
eign Jorisdiction,  cannot  divest  her  of  her  in- 
terest in  the  community  property,  where  the 
Tslidity  of  such  divorce  proceedings  is  not  chal- 
lenged by  the  husband  in  the  proceedings  aft- 
erward brought  by  her  to  establish  her  interest 
hi  such  community  property. 

3.  Divorce  ^=>328— The  Idaho  oonrts  are  not 
boand  to  reooonize  the  validity  of  a  divorce 
■rasted  In  another  state  on  ooastruotlve  ssrv- 
loe  to  a  spouse  abandoalsg  the  other  in 
IdiOie. 

Where  either  husband  or  wife  abandons  the 
other,  and  goes. to  a  foreign  jurisdiction,  and 
establishes  a  residence  therein,  and  obtains  a 
divorce  from  the  other,  by  constructive  serv- 
ice, the  courts  of  this  state  are  not  bound  to 
recognize  the  validity  of  such  divorce  pro- 
ceedings, under  the  "full  faith  and  credit" 
clause  of  the  federal  Constitution. 

Appeal  from  District  Court,  Canyon  (boun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  Anna  M.  Peterson  against  Albert 
O.  Peterson  and  another  to  quiet  title.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

P.  E.  Cavaney  and  James  S.  B<^art,  both 
<rf  Boise,  for  appellants. 

O.  W.  Lamson,  of  Nampo,  for  respondait 


LBEt  X  Appellant  and  respondent  Inter- 
married in  1904,  and  were  thereafter  husband 
and  wife  until  September  26,  1916,  when  re- 
spondent, who  had  left  her  husband  some 
three  years  before  and  taken  up  her  resi- 
dence in  the  state  ot  Washington,  secured  a 
divorce  from  him  in  the  courts  of  that  state, 
upon  constructive  aarvlce  of  gununons.  Dur- 
ing the  marital  relation,  appellant  filed  a 
homestead  oitry  upon  the  S.  W.  %  of  the  S. 
E.  %  of  section  24,  township  2  N.,  Bange  2 
W.  B.  M.  l^iis  husband  and  wife  occupied 
these  prMnises  as  their  home  during  the  pe- 
riod they  were  required  to  live  upon  the  same 
In  order  to  secure  patent,  and  until  the  wife 
took  op  her  reeideaoe  In  the  state  of  Wash- 
ington, so  that  the  property  in  question  was 
community  property  at  the  time  respondent 
secured  her  divorce  and  thereby  dissolved 
the  marital  community.  The  decree  of  di- 
vorce was  limited  to  a  dissolution  of  the  mar- 
riage relation,  and  did  not  attempt  to  adjust 
any  property  rif^ts  of  the  parties.  Bespond- 
ent  iMrlngs  this  action  against  bet  former 
husband  to  quiet  title  in  her  to  an  undivided 
half  interest  In  said  homestead,  and  for  an 
accounting  of  the  personal  property  and  par- 
tition of  said  real  estate.  Appellant  demur- 
red generally  and  specially,  and  moved  to 
strike  certain  parts  of  the  complaint,  and,  all 
of  said  pleas  having  been  overruled,  he  an- 
swered, admitting  the  marital  relation,  that 
said  property  described  in  the  complaint  had 
been  acquired  as  therein  alleged,  and  that 
the  same  was  community  property,  but  de- 
nied all  of  the  allegations  relating  to  his  fail- 
ure to  support  respondent  while  she  was  his 
wife,  and  alleged  by  way  of  cross-complaint 
that  she  deserted  and  abandoned  him  and 
said  homestead,  and  departed  from  the  state 
without  cause  or  reason  therefw,  and  pro- 
cured said  divorce  in  the  state  of  Washing- 
ton without  his  knowledge  ot  consent,  he 
never  appearing  In  said  action,  nor  author- 
izing any  appearance  on  his  behalf,  and  pray- 
ed that  respondent  should  be  adjudged  to 
have  no  right,  title,  or  Interest  in  or  to  said 
premises. 

The  cause  was  tried  to  the  court,  who 
found  generally  for  the  respondent  as  to  the 
material  allegations  of  her  complaint;  that 
said  premises  were  acquired  under  the  home- 
stead law  by  .the  Joint  effort  and  residence 
thereon  of  both  of  them  during  their  four 
years  of  Joint  occupancy ;  that  she  made  and 
had  recorded  her  declaration  of  homestead 
upon  the  same;  that  by  reason  of  her  fall- 
ing health  and  destitute  drcumstances  she 
l^t  the  state  of  Idaho  and  went  to  friends 
in  Washington,  where  she  procured  a  divorce, 
and  had  not  since  returned;  that  after  she 
left  said  homestead  appellant  had  sold  all  of 
their  community  personal  property,  and  had 
received  certain  rentals  for  the  land  during 
the    years    following   her    absence,    In   all 
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amounting  to  1739.43 — tmt  also  foond  that 
the  husband  had  discharged  a  mortgage  of 
9600  against  said  real  estate,  and  as  a  con- 
clusion held  that  frt«n  the  time  respondent 
secured  said  divorce  appellant  held  an  undi- 
Tided  interest  in  said  premises  in  trust  for 
her,  and  that  she  was  also  entitled  to  re- 
ceive from  the  proceeds  of  the  sale  of  the  per- 
sonal pr<^>erty  and  the  rents  and  proceeds  of 
snld  real  estate  during  said  time  $676,  less 
credit  for  one-half  the  amount  paid  by  appel- 
lant to  discharge  said  mortgiige,  including 
interest,  and  that  she  was  the  owner  in  fee 
and  entitled  to  the  possession  of  an  undivided 
one-half  Interest  in  and  to  said  premises,  and 
a  decree  was  entered  In  accordance  there- 
with, from  which  this  appeal  is  taken. 

[1]  The  question  here  presented  for  deter- 
mination Is  as  to  whether  or  not  a  married 
woman  may  remove  to  a  foreign  jurisdiction 
and  invoke  the  power  of  the  courts  of  such 
state  to  dissolve  the  marital  community,  upon' 
constructive  service  of  summons,  and  there 
after  return  to  this  state  and  through  its 
courts  assert  a  right  to  her  half  of  the  com- 
munity property.  In  Bedal  v.  Sake,  10  Idaho, 
270,  77  Pac.  638,  66  L.  R.  A.  60,  this  court 
held  that  one  who  volimtarlly  leaves  this 
Jurisdiction  and  the  domicile  and  community 
property  located  In  this  state,  and  obtains  a 
decree  of  divorce  in  a  foreign  jurisdiction, 
cannot  maintain  an  independent  action  there- 
after In  this  jurisdiction  for  a  division  of  the 
community  property.  This  would  appear  to 
be  decisive  of  the  question  presented  by  the 
instant  case,  unless  the  law  pertaining  to  the 
interest  of  a  wife  has  been  modified  since 
that  dedslon'was  rendered  in  1904,  or  uiiless 
the  court  now  departs  from  the  doctrine  an- 
nounced in  that  case. 

R.  S.  S  2S05,  at  the  time  of  the  Bedal-Sake 
decision,  supra,  gave  the  husband  the  man- 
agement and  control  of  the  community  prop- 
erty, with  the  same  absolute  power  of  dis- 
position, other  than  testamentary,  as  he  had 
of  his  separate  property,  except  as  to  that 
part  of  the  community  property  used  as  a 
homestead  by  the  husband  and  wife.  This 
was  modified  by  Laws  1913,  p.  425,  by  pro- 
viding that  the  husband  could  not  sell,  con- 
vey, or  Incumber  any  of  the  community  real 
estate,  unless  the  wife  joined  with  him  in  ex- 
ecuting the  deed  or  other  instrument  of  con- 
veyance. A  further  amendment  was  made 
by  Laws  1915,  p.  187,  by  talking  from  the 
husband's  control  the  earnings  of  the  wife 
for  her  personal  services,  and  the  rents  and 
profits  of  her  separate  estate.  This  section 
is  now  C.  S.  {  4666,  and  has  not  since  been 
changed. 

R.  S.  §  5713,  provided  that,  upon  the  death 
of  the  husband,  (me  half  of  the  community 
property,  subject  to  the  community  debts, 
should  go  to  the  surviving  wife,  and  the  other 
half  was  subject  to  his  testamentary  disposi- 
tion;   In  the  absence  of  such  testamentary 


disposition,  it  was  distributed  as  the  a^arate 
property  of  the  husband.  This  was  amended 
by  Laws  1907,  p.  346,  providing  that,  vpoa 
the  death  of  either  husband  or  wife,  one  half 
of  the  community  propw'ty  should  go  to  the 
survivor,  subject  to  the  community  debts,  and 
the  other  half  should  be  held  subject  to  the 
testamentary  disposition  of  the  deceased  hus- 
band or  wife.  The  rights  of  both  husband 
and  wife  were  for  the  first  time  recognized 
as  being  the  same  with  regard  to  the  power 
of  testamentary  disposition.  Laws  1911,  p, 
29,  further  modified  this  by  limiting  the  right 
of  both  husband  and  wife  to  make  such  testa- 
mentary disposition  to  the  children  of  such 
deceased  person  or  to  the  parents  of  either 
spouse,  and  provided  that,  in  case  there  was 
no  testamentary  disposition,  it  should  go  to 
the  survivor,  and  further  that  upon  the  death 
of  an  Intestate  wife  no  administration  of  her 
interest  In  the  community  estate  was  neces- 
sary. No  changes  in  the  devolution  of  com- 
munity property  have  since  been  made,  this 
now  being  C.  S.  i  7803, 

In  the  well-considered  case  of  Kohny  v. 
Dunbar,  21  Idaho,  258.  121  Pac.  644,  39  I<. 
R.  A.  (N.  S.)  1107,  Ann.  Cas.  1913D,  492,  d©. 
cided  in  1912,  the  statute  law  defining  com- 
munity property,  the  husband's  right  to  man- 
age and  control  the  same.  Its  devolution  up- 
on the  death  of  either  party,  and  the  char- 
acter of  the  wife's  interest  therein,  under  the 
law  as  It  then  stood,  were  gone'  into  in  an 
able  and  exhaustive  opinion,  wherein,  among 
other  things,  it  is  said: 

"Tlie  foregoing  section  of  the  statnte  recog- 
uizes  the  husband  and  wife  as  equal  partners 
in  the  community  estate,  and  it  authorizes 
each  to  dispose  of  his  or  her  half  by  will.  It 
also  provides  that  the  survivor  shall  continue 
to  be  the  owner  of  lialf  of  such  property,  sub- 
ject only  to  the  payment  of  the  community 
debts.  This  statute  clearly  and  unmistakably 
provides  that  the  surviving  spouse  takes  liis 
or  her  half  of  the  community  property,  not  by 
succession,  descent,  or  inlieritance,  but  as  sur- 
vivor of  the  marital  community." 

And  further  that: 

"The  one-half  interest  which  the  wife  re- 
ceives from  the  community  property  upon  the 
death  of  her  husband  comes  to  her  in  her  own 
right,  by  reason  of  the  death  of  the  community 
agent  and  her  survival  of  the  dissolution  of 
the  community  partnership." 

In  Ewald  v.  Hufton,  31  Idaho,  373,  173 
Paa  247,  In  an  equally  well  considered  opin- 
ion, it  Is  held  that  under  the  laws  of  this 
state  no  distinction  is  made  between  husband 
and  wife  as  to  the  degree,  quantity,  and  na- 
ture or  extent  of  the  interest  each  has  in  the 
community  property,  and  that,  upon  the  dis- 
solution of  the  community  by  death  of  either 
spouse,  the  survivor  becomes  a  tenant  in 
common  with  the  heirs  of  the  deceased  mem- 
ber in  the  community  property  then  in  exist- 
ence.   This  decision  reviews  the  holdings  in 
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the  several  states  having  statutory  provisions 
similar  to  our  own,  reaffirms  Kohny  v.  Dim- 
bar,  supra,  and  distinguishes  the  difference 
in  the  character  of  the  estate  held  by  either 
tponse  under  the  community  property  law 
of  this  state  from  what  It  is  held  to  be  in 
jurisdictions 'where  the  Interest  of  the  wife 
is  a  mere  expectancy  and  not  a  vested  in- 
terest. Under  the  several  statutes  and 
amendments  mentioned,  all  of  which  were  in 
force  in  their  present  form  at  the  time  the 
parties  to  this  action  acquired  title  to  this 
homestead,  as  these  statutes  have  been  con- 
strued by  the  last-mentioned  opinions  of  this 
court,  it  is  clear  that.  In  a  marital  partner- 
ship, the  Interest  of  the  wife  in  the  com- 
munity property  Is  a  vested  interest,  which 
is  not  divested  ipso  facto  by  the  wife  going 
to  a  foreign  jurisdiction  and  dissolving  the 
marital  community  by  securing  a  divorce, 
and  Bedal  v.  Sake,  supra,  so  far  as  it  holds  a 
contrary  doctrine,  is  hereby  overruled. 

[2]  Counsel  for  appellant  urge  with  much 
force  the  injustice  and  unwisdom  of  a  com- 
munity property  law  which  permits  a  wife 
to  at>andon  her  husband  without  just  cause, 
go  to  a  foreign  jurisdiction,  and  obtain  a 
divorce  from  him  upon  constructive  service, 
thereby  dissolving  the  marital  community, 
and  then  permits  her  to  return  to  this  state 
and  invoke  the  power  of  its  courts  to  quiet 
title  in  her  to  one-half  of  the  community 
property,  and  It  must  be  conceded  that  this 
condition  of  the  law  admits  of  designing  and 
unscrupulous  persons  bringing  about  disas- 
trous consequences  to  the  community  estate, 
because  such  estates  are  frequently  in  a  con- 
dition that  a  dissolution  in  this  manner 
would  cause  Insolvency.  However,  this  con- 
sideration Is  one  that  must  address  itself  to 
the  law-making  power.  Courts  can  only  in- 
terpret and  apply  the  law  as  they  find  it, 
and  unless  the  doctrine  announced  in  the 
Kohny  and  Ewald  Gases,  supra,  is  overruled, 
and  a  construction  given  the  several  statutes 
mentioned  which  would  do  violence  to  their 
plain  meaning,  there  is  no  escape  rrom  the 
conciusion  that  the  interest  of  a  wife  in  the 
community  property  is  a  vested  interest,  and 
not  an  expectancy  dependent  upon  her  sur- 
viving her  husband,  and  that  she  may  dis- 
solve sudi  community  by  divorce  proceed- 
ings without  necessarily  forfeiting  her  right 
to  afterward  assert  her  interest  in  such  com- 
oaanlty  projperty. 

Both  parties  to  this  action  earnestly  con- 
tend that  the  other  was  at  fault  in  their 
marital  difficulties.  The  findings  of  the  trial 
court  indicate  that  it  regarded  the  husband 
as  the  greater  offender  of  the  two.  Iitom  a 
careful  consideration  of  the  testimony,  much 
of  wtilch  is  by  way  of  depositions,  we  con- 
clude that  In  this  respect  honors  are  about 
even.  But  in  our  view  of  the  law  appllcaUe 
to  the  essential  facts  involved  In  this  con- 
troversy,  which  facts  are  conceded  by  both 
parties,  that  is,  that  this  property  la  com- 


munity property,  we  do  not  see  wherein  the 
question  as  to  who  was  at  fault  in  the  mat- 
ter of  divorce  proceedings  is  of  controlling 
importance.  The  wife  took  up  her  r^ldence 
in  a  fordgn  jurisdiction  because  she  claims 
her  health  was  broken  by  reason  of  the  hard 
conditions  of  life  she  had  to  undergo  while 
on  this  homestead,  and  sets  up  as  grounds 
for  divorce  lack  of  support,  cruel  treatment, 
and  habitual  intemperance  on  the  part  of 
her  husband,  all  of  which  are  grounds  for  di- 
vorce in  this  state,  and  she  was  awarded  a 
divorce  a  vinculo.  As  to  whether  she  acted 
in  good  faith  in  obtaining  sndi  divorce  is 
not  material  to  this  inquiry,  for  appellant 
has  recognized  its  validity,  and  therefore  it 
follows  that  such  proceedings  dissolved  the 
marital  community  as  effectively  as  if  the 
divorce  had  beoi  obtained  in  this  state. 

If  it  I)e  claimed  that  the  law  regulating 
the  rights  of  husband  and  wife  to  the  com- 
munity prox>erty,  its  management,  control, 
and  devolution  after  the  death  of  either  par- 
ty,  was  intended  to  have  application  only 
where  the  community  Is  dissolved  by  death, 
or,  if  dissolved  by  divorce  proceedings,  where 
the  party  causing  such  dissolution  was  with- 
out fault,  in  order  to  claim  such  right,  it 
may  be  replied  that  there  is  nothing  in  the 
language  of  these  decisions,  or  in  the  com- 
munity property  law  above  referred  to,  that 
indicates  such  limitation  is  intended.  In  the 
celebrated  case  of  Haddock  v.  Haddock,  201 
L.  S.  662,  26  Sup.  Gt  625,  60  L.  Ed.  867,  S 
Ann.  Gas.  1,  that  court  held  that: 

"The  mere  domicile  within  the  state  of  one 
party  to  the  marriage  does  not  give  the  courts 
of  that  state  jurisdiction  to  render  a  decree 
of  divorce  enforceable  in  all  of  the  other  states 
by  virtue  of  the  ftill  faith  and  credit  clause  of 
the  federal  Constitntion  against  a  noDresident 
who  did  not  appear  and  who  was  only  construc- 
tively served  with  notice  of  the  pendency  of  the 
action." 

In  that  action,  both  the  husband  and  wife 
were  residents  of  the  state  of  New  York. 
She  sued  the  husband  In  the  New  York  courts 
in  1899,  obtaining  personal  service  upon  him, 
and  alleged  that  they  had  been  married  in 
said  state  In  1868,  where  they  both  resided, 
and  where  she  continued  to  reside.  She 
asked  for  a  decree  of  separation  from  bed 
and  board,  and  for  alimony.  The  answer  ad- 
mitted the  marriage,  but  claimed  that  It  had 
been  procured  by  fraud  of  the  wife,  and  that 
by  mutual  consent  a  separation  had  imme- 
diately followed.  The  husband  further  set 
up  that  he  had  obtained  a  decree  of  divorce 
from  her  upon  constructive  service  in  the 
state  of  Connecticut  in  1881.  At  the  trial  of 
the  cause  before  a  referee,  the  judgment  roll 
in  the  suit  for  divorce  in  the  Connecticut 
court  was  offered  in  evidence  by  the  husband, 
and  was  objected  to  on  the  ground  that  the 
Connecticut  court  had  not  obtained  jurisdic- 
tion (rf  the  person  of  the  defendant  wife,  the 
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notice  of  the  pendency  at  the  snlt  being  by 
publication,  that  she  had  not  appeared  in 
that  actlqn,  and  that  the  grounds  upon  which 
the  Cionnectlcut  court  had  granted  the  di- 
vorce were  false.  The  New  York  courts  sus- 
tained tbla  ruling,  and  error  from  the  New 
York  court  was  prosecuted  to  the  United 
States  Supreme  Court,  under  the  "full  faith 
and  credit"  dause  of  the  federal  Oonstitu- 
tion.  Justices  Brown  and  Holmes  filed  dis- 
senting opinions,  with  which  Justices  Harlan 
and  Brewer  concurred;  but  so  far  as  we 
are  aware  this  decision  of  the  United  States 
Supreme  Court,  holding  that  a  state  is  not 
bound  to  recognize  a  diTOrce  granted  in  an- 
other state  upon  constructive  service,  where 
the  adverse  party  was  lawfully  domiciled  in 
the  state  refusing  audi  recognition,  has  never 
been  overruled  or  modified,  and  is  still  the 
law. 

0.  S.  i  4650,  regulates  the  disposition  of 
community  property,  including  the  home- 
stead, upon  a  dissolution  of  a  marriage  by 
decree  of  a  court,  and  subdivision  1  reads: 

"If  the  decree  be  rendered  on  the  ground  of 
adultery  or  extreme  cruelty,  the  community 
property  must  be  assigned  to  the  respective 
parties  in  such  proportions  as  the  court,  from 
all  of  the  facta  of  the  case  and  the  condition 
•f  the  parties,  deems  jnst" 

[S]  It  is  dear  that,  under  the  holding  In 
the  Haddock  Case,  state  courts  are  not  bound 
under  the  "fall  faith  and  credit"  clause  of 
the  federal  Constitution  to  recognize  the 
validity  of  divorces  procured  in  sister  states 
upon  constructive  service,  where  the  adverse 
party  Is  laAvfully  domiciled  in  such  other 
state.  It  Is  therefore  conceivable  that,  un- 
der the  provisions  of  our  statute  above  quot- 
ed, the  courts  of  this  state  may  deny  relief 
to  either  party  of  a  marital  community, 
where  such  party  has  wrongfully  deserted 
the  other  member  of  the  community,  gone  in- 
to, another  state,  and  sought  to  dissolve  the 
marital  relation  by  constructive  service,  and 
thereafter  returned  to  this  state  for  the  pur- 
pose of  being  decreed  her  Interest  in  the  com- 
munity property,  whore  the  resident  member 
of  the  community  challenges  the  validity  of 
such  divorce  proceedings  in  the  foreign  state 
to  dissolve  the  marital  community,  and  sets 
up  hia  rights  under  the  laws  of  this  state. 

But  in  the  instant  case  no  question  has 
been  raised  as  to  the  validity  of  the  wife's 
divorce  obtained  in  a  foreign  Jurisdiction, 
and  it  results  that  the  marriage  community 
was  dissolved  upon  its  procurement.  This 
being  true,  It  follows  that  the  Judgment  of 
the  court  below  In  quieting  title  in  respond- 
ent to  an  undivided  one-half  interest  in  the 
community  property  must  be  affirmed;  and 
it  is  so  ordered.    Costs  to  respondent. 

RICE,  O.  J.,  and  BUDQB,  McCABTHT, 
and  DUNN,  JJ.,  concur. 


(36  Idaho,  «1) 
HAINES  V.  ROWLAND.     (No.  8701.) 

(Sapreme   Conrt  of   Idaho.     May  2»,   1922.) 

1.  Contracts  e=»266(l)— Generally  party  ro- 
scindlng  must  offer  to  retaro .  property. 

Generally,  to  rescind  a  contract,  an  offer  to 
return  property  received  thereunder  must  be 
made  before  anit 

2.  Sales  <S»434— In  aotlon  for  seller'*  breaoli, 
buyer  most  allege  that  he  relied  on  the  war- 
ranty breached. 

In  an  action  by  the  vendee  of  personal 
property  for  breach  of  warranty,  it  must  be 
alleged  that  vendee  belieVed  and  relied  upon 
and  purchased  on  the  strength  of  sncfa  war- 
ranty. 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  Ed.  U  Bryan,  Judge. 

Action  by  O.  O.  Haines  against  Samuel  W. 
Rowland.  Judgment  for  defendant  From 
an  order  denying  a  new  trial,  plaintifT  at>- 
peals.    Reversed,  and  new  trial  granted. 

O.  W.  I/amson,  of  Mampa,  for  appellant. 
Stone  &  Jackson  and  H.  H.  Eustace,  all  of 
Caldwell,  for  respondent 

DUNN,  3.  Appellant  brought  this  actloa 
to  recover  on  a  chedi  for  $78.85,  which  was 
given  him  by  respondent  as  the  purchase 
price  of  a  cow.  Payment  on  said  chedc  was 
stopped  by  respondent  for  the  reason,  aa 
claimed  by  him,  that  app^lant'a  warranty 
had  failed.  Respondent  answered  the  com- 
plaint and  filed  a  cross-complaint  alleging 
breach  of  said  warranty  and  asking  compen- 
sation for  feeding  and  caring  for  said  oow. 
The  Jury  returned  a  verdict  in  favor  of  re- 
spondent, allowing  him  the  sum  of  $20.  Ap- 
pellant moved  for  a  new  trial,  which  the 
court  denied,  and  &om  the  order  denying 
such  motion  he  has  appealed. 

It  will  be  necessary  to  notice  only  two  of 
the  grounds  urged  by  appellant  in  support 
of  his  motion  for  a  new  trial. 

[2]  The  first  is  the  refusal  of  the  court  to 
sustain  appellant's  objection  to  the  introduc- 
tion of  any  evidence  In  support  of  the  cross- 
complaint,  because  said  cross-cmuplaint 
"does  not  state  a  defense  and  does  not  state 
a  cause  of  action  on  counterclaim  or  cross- 
complaint."  The  particular  point  in  this  ob- 
jection is  that  the  cross-complaint  contains 
no  averment  that  respondent  relied  upon  the 
alleged  warranty.  Thla  objection  was  well 
taken  and  should  have  been  sustained.  35 
Cyc.  376,  460,  and  cases  cited. 

The  other  ground  is  that  the  evidence  la 
insufficient  to  Justify  the  verdict,  for  the  rea- 
son that  it  shows  without  dispute  that  re- 
spondent purchased  the  cow  on  ccmdltlon  that 
he  could  rescind  the  contract  of  sale  by  re- 
turning the  cow,  and  there  is  no  evidence 
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that  he  ever  returned  or  offered  to  retam 
her. 

[1]  In  his  cross-oomplaint,  respondent  al- 
leges that  he  purchased  said  cow  on  a  war- 
ranty by  the  seller  that  she  would  give  three 
gallons  of  milk  per  day  and  that,  if  she  did 
not  conform  to  said  warranty,  the  purchaser 
could  return  her  and  receive  the  purchase 
price.  It  Is  undisputed  that  this  was  the 
agreement  between  the  parties,  and  respond- 
ent admits  that,  prior  to  the  bringing  of  the 
action  on  the  check,  though  claiming  a 
breach  of  warranty  and  attempting  to  re- 
scind, he  bad  not  offered  to  return  said  cow. 
Besides,  he  testifies  that  appellant  offered  to 
take  the  cow  back  if  he  would  return  her. 

"Generally,  to  rescind  a  contract,  an  offer 
to  return  property  received  thereunder  must 
be  made  before  suit."  18  C.  J.  620,  {  679;  35 
Cyc.  445e;  Nichols-Shepard  Co.  v.  Rhoadman 
*t  aL,  112  Mo.  App.  299,  87  S.  W.  62;  Bresh- 
ears  et  al.  v.  Callender,  23  Idaho,  348,  356,  131 
Pac.  15;  3  WilHston  on  Contraota,  S  1463. 

In  this  state  of  the  record  the  motion  for 
a  new  trial  should  have  been  granted,  either 
ot  said  grounds  being  sufficient.  Order  de- 
nying said  motion  is  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant 

BICE,  C.  J.,  and  BUDGE,  UcGAHTHT, 
and  liEB,  JJ„  concur. 


<B  Idaho,  668) 
STATE  V.  BECKER  tH  al.     (No.  3506.) 

{Supreme   Court  of   Idaho.     June   2,   1922.) 

1.  Public  lands  ®=3l7— Mere  ownership  of  an- 
divided  Interest  In  sheep  does  not  tend  to 
prove  wlllfal  latent  to  hard  them  on  a  prior 
oattle  range. 

Mere  ownership  of  an  undivided  interest 
In  a  band  of  sheep  does  not  tend  to  prove  a 
willfal  intent  to  herd  and  grace  them  npon  a 
prior  cattle  range,  in  violation  of  the  pro- 
visions of  C.  S.  f  8333. 

2.  PsUlo  lands  ^=> 1 7— Intent  It  an  essential 
•lement  of  the  orlme  of  herding  sheep  on  a 
prior  cattle  range. 

An  essential  element  of  the  crime  of  herd- 
ing sheep  on  a  prior  cattle  range,  in  violation 
of  C.  S.  I  8333,  is  the  intent  to  commit  the  act, 
MB  well  as  the  commission  thereof. 

3.  PnMIe  lands  «s»l7— Reoord  held  to  show  no 
•vldenoe  of  wlllfal  Intent  to  herd  sheep  on 
prior  oattle  range. 

On  examination  of  the  evidence  in  the 
-ease  at  bar,  it  is  held  that  there  is  no  evidence 
of  willful  hitent  to  herd  sheep  upon  a  prior 
eattle  range. 

Appeal  from  District  Court,  Lemhi  Obun- 
ty;   V.  3.  Gowen,  Judge. 

Jerry  Becker,  Jr.,  and  Harrison  Becker 
were  convicted  of  grazing  and  herding  Sheep 
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on  a  cattle  range,  and  they  appeal.    Beversed, 
and  new  trial  ordered. 

li.  EL  Olennon,  of  Salmon,  for  appellants. 
Roy  h.  Black,  Atty.  Gen.,  and  James  L. 
Boone,  Asst.  Atty.  Gen.,  for  the  State. 

RICE,  C,  J.  Appellants  were  convicted 
of  willfully  and  unlawfully  grazing  and  herd- 
ing sheep  upon  a  prior  cattle  range.  In  vio- 
lation of  the  provisions  of  C.  S.  {  8333. 

The  action  of  the  trial  court  in  overruling 
their  demurrer  and  motion  to  quash  cannot 
be  reviewed,  because  of  their  failure  to  save 
exceptions  thereto.  State  v.  Crawford,  32 
Idaho,  165,  179  Pac.  511;  State  v.  Maguire, 
31  Idaho,  24,  169  Pac.  175.  The  remaining 
speclflcatlons  of  error  are  that  the  verdict 
and  Judgment  are  contrary  to  law.  In  that 
the  evidence  is  Insufficient  to  sustain  elr 
ther  the  verdict  or  the  Judgment. 

[1,2]  In  State  v.  Maguire,  supra,  it  wan 
pointed  out  that  the  general  spedflcation 
that  the  evidence  is  insufficient  Is  not  a  com- 
pliance with  the  requirements  of  O.  S.  { 
9068,  which  provides  that— 

"If  a  reporter's  transcript  of  the  evidence 
appears  in  the  record,  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence  may  be  con- 
sidered and  determined  to  the  same  extent  as 
on  an  appeal  from  an  order  denying  a  new 
trial,  providing  a  spedflcation  of  the  particu- 
lars in  which  the  evidence  is  insufficient  to  sus- 
tain the  verdict  is  made  in  appellant's  brief 
filed  with  the  Supreme  Court." 

In  the  body  of  appellants'  brief,  however, 
the  argument  upon  this  point  is  based  upon 
the  contention  that — 

"There  is  aosolutely  no  evidence  in  this  case 
even  tending  to  show  that  the  defendants  either 
acted  willfully  or  negligently." 

The  transcript  has  been  examined  to  a»- 
certain  whether  there  was  any  evidence  tend- 
ing to  show  willfulness  or  negligence.  If  any 
such  evidence  had  been  found,  we  would  not 
have  inquired  as  to  its  legal  sufficiency.  In 
the  case  of  State  v.  Omaechevviaria,  27  Ida- 
ho, 797,  152  Pac.  280,  in  construing  section 
8333,  eupra.  It  was  held  that — 

"The  intention  to  commit  the  act,  as  wen  as 
the  commission  of  the  act,  are  necessary  and 
essential  ingredients  of  the  crime;  and  if  both 
are  established  by  competent  evidence,  under 
proper  instructions,  such  as  from  our  exam- 
ination were  given  in  this  case,  in  our  opinion 
the  verdict  of  the  jury  should  not  be  dis- 
turbed." 

In  that  case  it  is  stated  that  among  the 
facts  necessary  to  be  established  by  compe- 
tent evidence  Is  the  following: 

"  •  •  *  And  that  the  defendant  knew,  or 
had  information  from  which  a  reasonable  man 
under  like  drcomstances  would  have  known. 
that  he  was  herding,  grazing,  or  pasturing 
sheep  npon  a  cattle  range  previously  occupied 
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liy  cattle  in  tbe  nsaal  and  customary  nse  of 
such  range,  and  that  sheep  had  not  been  herded, 
grazed,  or  pastured  upon  said  range  prior  to 
said  time  in  the  usual  and  cnstomary  nse  of 
said  range." 

Appellant  Jerry  Becker  was  shown  to  be 
the  owner  of  an  undivided  interest  in  tbe 
sheep  in  question.  Aside  from  this  fact,  he 
was  not  shown  to  have  been  connected  In 
any  waywiththe  misdemeanor  charged.  He 
cared  for  the  ranch  bdonging  to  appellants, 
while  the  other  appellant,  Harrison  Becker, 
managed  and  cared  for  the  sheep.  No  at* 
tempt  was  made  to  show  that  Jerry  Becker 
conspired  with  his  brother  to  herd  or  graze 
the  sheep  on  the  range  in  qnestlon,  or  any 
other  cattle  range,  or  that  he  had  anything 
to  do  with  the  care  of  the  Sheep,  or  any 
Knowledge  or  notice  that  they  were  upon  a 
cattle  range.  Mere  ownership  of  an  undivid- 
ed interest  in  a  band  of  sheep  does  not  tend 
to  prove  a  willful  intent  to  herd  and  graze 
them  upon  a  prior  cattle  range. 

[3]  With  respect  to  appellant  Harrison 
Becker,  it  was  shown  that  he  was  in  charge 
of  the  sheep;  that  in  the  fall  of  the  year 
1918  he  was  engaged  in  moving  them  from 
Gibbonsville  to  Buhl,  where  they  were  to 
be  wintered;  that  while  passing  through 
the  country  he  came  to  the  range  described 
In  the  complaint;  that  there  his  brother. 
Jack  Becker,  was  taken  sick  with  the  Span- 
ish influenza;  that  he  took  him  to  Salmon 
City,  leaving  word  with  those  in  charge  of 
the  sheep  to  stay  where  they  were  until  he 
returned;  that  he  expected  to  return  the 
n^t  day;  that  on  reaching  Salmon  City  he 
bhnself  became  seriously  ill,  and  was  unable 
to  return  to  the  sheep  for  several  days.  It 
was  shown  that  during  his  absence  his  herd- 
er and  camp  tender  were  informed  that  the 
sheep  were  upon  a  cattle  range  and  request- 
ed to  move  them  off,  which  they  refused  to  do. 

The  record  of  the  cross-examination  of  ap- 
pellant Harrison  Becker  contains  the  fol- 
lowing: 

"Q.  You  knew  yon  bad  no  right  to  graze  your 
sheep  and  herd  them  on  a  cattle  range?  A.  l 
didn't  know  it  was  a  cattle  range. 

"Q.  I  didn't  ask  you  that.  You  knew  you 
had  no  right  to  graze  your  aheep  and  herd 
them  on  a  cattle  range?    A.  Yes,  sir. 

"Q.  And  you  so  instructed  your  herder  not 
to  graze  them  on  a  cattle  range?  A.  Yes, 
sir.    •    •    • 

"Q.  If  your  herder  was  advised  by  any  person 
that  he  was  herding  your  sheep  on  a  cattle 
range,  and  he  continned  to  herd  them,  he  was 
doing  BO  contrary  to  your  orders?  A.  Yes, 
air." 

This  testimony  stands  uncontradicted.  No 
attempt  was  made  to  show  that  Harrison 
Becker  had  knowledge  or  notice  that  his 
sheep  were  upon  a  cattle  range,  when  he 
directed  his  employees  to  hold  them  there 
until  be  returned. 


The  Judgment  is  reversed  as  to  both  appel- 
lants,  and  a  new  trial  ordered. 

BUDGE,  McGABTHY,  DCNN,  and  TjEB, 
JJ.,  concur. 


(lU  Kan.  968) 

MAIN  V.  YANDELL  et  aL     (No.  23524.) 
(Supreme  C!«nrt  of  Kansas.    June  10,  1922.) 

Appeal    from    District    Court,    Shawnee 

County. 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  204  Pac.  540. 

WEST,  J.  In  the  defendant's  briefs,  and 
In  Om  two  motions  for  rehearing,  it  has 
been  insisted  that  the  testimony  failed  to 
show  that  Joseph  Casaon  was  of  unsound 
mind  at  the  time  the  will  was  signed.  In 
the  second  motion  therefore,  filed  April  10, 
a  rSsumfi  is  given  of  the  testimony,  and  it  la 
said  there  were  18  witnesses  who  knew  Jos* 
cph  Casson  until  his  death,  or  nearly  so, 
whose  evidence  of  his  sound  mind  was  posi- 
tive, and  based  upon  dose,  intimate,  and  con- 
tinuous acquaintance,  "as  against  a  group  of 
witnesses  whose  adverse  opinions  were  form- 
ed from  casual,  remote,  and  Intermittent  ac- 
quaintance and  observation,  too  stale  to  be 
entitled  to  condderation  at  all." 

The  opinion  recited  certain  portions  of  the 
evidence  showing  Mr.  Oasson's  excentricities 
and  peculiar  conduct,  reference  being  made 
to  the  testimony  of  Dr.  McDonald,  and  also 
the  affidavit  of  James  Acheson  made  on  the 
motion  in  support  of  a  new  trial  touching 
Mr.  Casson's  appearance  at  his  house  after 
the  will  was  made.  It  was  said  in  the  opin- 
ion to  be  the  settled  rule  that  the  trial  court's 
finding  of  fact  is  conclusive  imless  unsup- 
ported by  the  evidence.  Not  only  did  the 
jury  find  mental  incapacity,  but  the  court 
made  a  similar  finding  of  its  own.  While 
the  record  presented  is  one  from  which  dif- 
ferent triers  of  fact  might,  and  doubtless 
would,  have  reached  different  condusimis,  tbe 
majority  of  the  court  feel  that  there  was  suf- 
ficient to  sustain  tbe  finding  of  mental  Inca- 
pacity. 

Aside  from  the  tmquestioned  peculiarities 
manifested  by  Mr.  Casson,  from  which  nu- 
merous witnesses  concluded  he  was  of  un- 
sound mind,  we  have  the  testimony  of  Dr. 
McDonald,  who  from  personal  observation 
was  unconvinced  of  such  unsoundness,  but 
answered  that  certain  proved  conduct  Indl- 
cated  Insanity.  In  order  that  the  decision 
in  this  case  may  not  be  deemed  a  departure 
from  the  settled  rule,  the  somewhat  un^rieas- 
ant  duty  is  undertaken  to  refer  more  in  de- 
tail to  the  testimony  of  H.  W.  Page,  partner 
of  the  attorney  who  drew  the  will,  and  who 
was  in  the  office  in  an  adjoining  room  at  the 
time  it  was  signed.  Attention  is  called  to 
the  following: 
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"Mr.  Ouaon  wu  very  feeble.  I  think  lie  waa 
in  the  neighborhood  of  90  years  of  age.  I 
doabt  whether  he  could  walk  alone  that  day. 
The  day  waa  not  cold,  but  iir.  Caaaon  had  on 
an  overcoat  and  a  long  red  acarf  around  bia 
neck,  and  wore  a  cap." 

The  three  went  into  Mr.  Hazen'i  private  of- 
fice.  There  waa  a  partition  between  the  two 
offices  which  waa  boarded  up  about  three  feet, 
and  glass  above  that,  and  hia  desk  and  W.  R. 
Hazen'a  sat  against  the  partition  on  opposite 
■ides,  and  there  waa  a  door  about  the  center 
of  the  partition  walL 

"When  Joseph  Casson  came  in,  they  went 
into  Mr.  Hazen'a  office,  and  the  conversation 
that  was  carried  on  in  there  was  between  Mr. 
Acheson  and  Mr.  Hazen.  I  didn't  hear  Mr. 
Casson  say  a  word.    •    •    • 

"<i.  Did  yon  hear  Acheson  say  what  should 
go  into  the  will?  A.  I  did.  Mr.  Acheson  was 
in  a  few  daya  before  that  talking  over  the 
making  of  the  will  and  Mr.  Hazen  told  him 
he  wcmid  have  to  bring  Caason  in;  that  was 
a  few  daya  prior  to  the  time  Casson  came. 
•    •    • 

"Q.  IHd  yon  hear  Joseph  Casaon  aay  to 
Jndge  Hasen  anytliing  about  the  making  of  the 
will7    A.  No.  sir;  he  said  nothing.    •    •    • 

"Q.  Now,  after  the  will  was  dictated  by 
Judge  Hazen,  and  prepared,  what  was  done 
with  the  win  then?  A.  Mr.  Eazen  read  it  over 
in  his  office.    •    •    • 

"Q.  He  then  bad  the  will  in  his  office  where 
Mr.  and  Mrs.  Acheson  and  Joseph  Casson  all 
were?    A.  Yes,  sir. 

"Q.  And  the  will  waa  read  over  there?  A. 
Yes,  sir. 

"Q.  Was  anything  said  between  Judge  Hazen 
and  Mr.  Casaon  in  relation  to  the  will?  A.  Mr. 
Haaen  said  to  Casson,  he  said,  'Joe,  is  that  the 
way  you  want  it?'  Mr.  Caason  was  then  where 
I  could  see  him.  Oar  door  was  partly  open. 
The  telephone  rang,  and  I  was  in  the  act  of 
anawering  the  phone,  when  Mr.  Hazen  aaked 
Mr.  Casson  that;  Mr.  Caason  made  no  reply. 
Mr.  Caason  waa  crying,  tears  numing  down  hia 
face.    •    •    • 

"Q.  Did  he  make  any  answer  to  this  ques- 
tion? A.  No,  sir.  Mr.  Hazen  asked  him  in 
a  loud  voice,  'Joe,  ia  this  the  way  you  want  the 
will?'  and  without  appearing  to  understand  he 
said:  'If  that's  the  way  these  folks  want  it,  I 
gnesa  it's  all  right.' 

"Q.  Did  Judge  Hazen  say  to  you  in  this  con- 
versation which  took  place  after  the  partiea 
left  in  substance:  That  was  a  job  I  don't  like.' 
A.  I  wouldn't  say  he  aaid  that  in  those  words. 
In  substance. 

"Q.  I  will  ask  you  If  he  said  to  you  in  sub- 
stance that  'old  Joe  la  not  going  to  last  long'? 
A.  He  did  in  substance;  might  not  have  been 
jaat  those  words.  I  remember  him  saying  he 
had  failed  very  much  aince  he  last  saw  him. 

"Q.  Did  he  (W.  B.  Hazen)  say,  'They  are 
going  rather  strong  to  get  all  of  old  Joe's 
property?*  A.  I  don't  know  as  he  said  'rather 
strong.' 

"Q.  State  what  he  did  say.  A.  It  was  in 
substance  that  he  thought  the  Achesons  had 
taken  advantage  of  the  old  man.    •    •    • 

"Q.  What  did  you  say  to  the  stenographer 
about  it?  A.  We  had  a  converaation  al)out 
the  Achesona;  how  they  had  brought  this  old 


man  in  there  and  gotten-  all  of  hia  property. 
We  knew  of  the  fact  that  he  had  given  them 
the  farm  before,  and  how  they  had  given  it  to 
the  children  instead  of  taking  it  themselves, 
and  we  thought  it  strange,  and  the  condition 
of  the  old  man,  appearing  not  to  know  where 
he  was  that  day." 

Willie  Mr.  Page  was  not  asked  bis  opln- 
ioD  as  to  the  mental  capacity  of  the  -teeta- 
tor,  the  fore^lng  is  stifflcient  to  show  what 
it  was,  and,  being  familiar  with  him,  and 
his  drcTunstanceB  and  surroundings,  and  hav- 
ing seen  him,  and  noted  his  appearance,  and 
heard  his  answer  to  the  questions  on  this 
occasion,  his  testimony  is  quite  significant 

While  the  question  of  undue  influence  was 
for  some  reason  taken  out  of  the  case,  it  is 
held  that  the  findings  made  by  the  Jury,  and 
also  by  the  trial  court,  of  mental  incapacity 
at  the  time  the  will  was  made  were  and  are 
8ufflci«!itly  supported  and  sustained. 

nie  former  opinion  is  therefore  adhered  to. 

JOHNSTON,  0.  J.,  and  MASON,  POB.TBR, 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 
BUBCH,  J.,  dissenting. 


(110  Kan.  158 ;  .lH  Kan.  358> 

BURROWS  V.  FARIMER8'  ALLIANCE  INS. 
CO.     (No.  23486.) 

(Supreme  Court  of  Kansas.     Feb.  11,  1^2. 
On  Rehearing,  June  10, 1922.) 

Insaraaoe  «=>624(  I )— Where  lire  policy  oover- 
ad  total  valae  of  property,  In  which  insured 
had  nerely  an  interest.  Insured  could  not  sua 
for  total  lees,  either  as  real  party  In  Interest 
or  In  a  representative  capacity. 
Where  fire  policy  covering  the  total  value  of 
atacked  wheat  waa  issued  to  owner  of  one-tliird 
interest  therein,  with  knowledge  on  the  part  of 
the  insurer  that  insured  was  owner  of  merely  a 
one-third  interest,  the  insured,  on  destruction 
of  the  wheat,  could  not  maintain  an  action  for 
the  total  loss  as  the  real  party  in  interest,  un- 
der Civil  Code,  |  25  (Gen.  St  1915,  |  e&16), 
or  in  a  representative  capacity,  under  aection 
27,  but  could  recover  merely  the  amount  of  his 
interest  therein. 

Appeal    from    District    Court,    Cherokee 

County. 

Action  by  S.  O.  Burrows  against  the  Farm- 
ers' Alliance  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  rendered  for  plaintiff. 

Allen,  Allen  ft  Allen,  of  Topeka,  for  appel- 
lant. 

C.  A.  McNeill  and  Leo  Armstrong,  both  of 
Columbus,  and  O.  V.  McNeill,  of  Baxter,  for 
appellee. 

DAWSON,  J.  The  plaintiff  recovered 
Judgment  against  the  defendant  on  an  in- 
surance policy  covering  four  stacks  of  wheat 
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The  wheat  had  been  grown  on  land  he- 
longlnK  to  W.  H.  Smith  and  wife.  These 
I>ersons,  desiring  to  go  to  Oallf  ornia,  made  a 
contract  with  plaintiff  that  he  should  har- 
vest, stack,  thresh,  and  sell  two-thirds  of  the 
crop  for  their  benefit,  and  that  he  should 
have  one-third  of  the  crop  for  these  services. 
After  harvest  plaintiff  obtained  from  de- 
fendant a  policy  of  fire  Insurance  covering 
the  stacked  grain.  No  mention  of  the  two- 
thirds  Interest  of  the  Smiths  was  made  in 
the  Insurance  contract  It  was  shown,  how- 
ever, by  oral  testimony,  that  plaintiff  ex- 
plained to  the  defendant's  local  solidtliig 
agent  that  he  only  owned  one-third  of  the 
wheat,  and  that  the  Smltlis  had  left  It  to 
him  to  decide  whether  their  interest  should 
be  Insured  or  not,  and  that  the  agent  had 
told  him  that  the  minimum  Insurance  charge 
was  $3,  which  would  be  sufficient  to  insure 
not  only  the  value  of  plaintiff's  Interest  in 
the  wheat,  |200,  but  also  to  Insure  the  in- 
terest of  the  Smiths,  $400,  so  the  policy  was 
written  for  $600. 

When  the  property  burned,  and  the  defend- 
ant's adjuster  learned  that  the  plaintiff's  in- 
terest was  only  -one-third,  he  told  plaintiff 
that,  since  his  Interest  in  the  property  had  not 
been  truly  and  correctly  stated  In  his  writ- 
ten application  for  Insurance,  he  was  not 
entitled  to  anything,  and  that  he  laid  himself 
liable  to  criminal  prosecution  If  he  attempted 
to  collect  on  the  policy.  However,  the  ad- 
juster offered  to  settle  in  full  for  plaintiff's 
share  of  the  loss,  $200,  and  plaintiff  agreed 
to  accept  this  sum,  but,  when  the  defendant's 
check  for  the  agreed  amount  was  mailed 
to  him,  he  returned  it,  and  brought  suit  for 
'the  entire  sum  named  in  the  policy,  $600. 

Judgment  was  entered  in  plaintiflTs  favor, 
and  defendant  appeals. 

The  first  error  assigned  is  based  on  the 
proposition  that  defendant  did  not  deny  its 
liability  to  plaintiff  for  his  own  loss,  but 
that  he  has  no  right  to  recover  anything  for 
the  loss  of  Smiths'  property.  Defendant  re- 
lies upon  section  25  of  the  Civil  Code  (Gen 
St  1916,  I  691S),  which  provides  that  ever) 
action  must  t>e  prosecuted  in  the  name  of 
the  real  party  in  Interest 

[1]  A  majority  of  this  court  disapprove 
this  contention,  and  hold  that,  since  the  de- 
fendant's agent  was  apprised  of  all  the  facts, 
and  Induced  the  plaintiff  to  enter  into  the 
contract  of  Insurance  for  the  benefit  of  all 
concerned,  he  can  maintain  the  action  for 
the  benefit  of  the  Smiths  as  well  as  himself, 
av.  Code,  {  27  (section  6917) ;  Shellberg  v. 
McMahon,  98  Kan.  46,  syl.  2,  157  Pac.  2iiS. 

11]  It  la  next  urged  that  the  settlement 
was  binding,  and  that  no  fraud  was  estab- 
lished which  vitiated  that  settlement  The 
Jury  made  specific  findings  of  fraud,  which 
consisted  of  the  statements  of  the  adjuster 
narrated  above,  but  these  findings  need  not 
be  considered  since  there  was  no  considera- 
tion  tor    the   settlement     Defendant   had 


agreed  to  pay  $600  if  the  wheat  atacka  w^« 
burned. .  When  tliia  happened  there  was  a 
liability  of  $600,  and  there  was  no  considera- 
tion for  Its  diminution  nor  for  the  agreement 
to  accept  $200  in  satisfaction  thereof.  There- 
fore the  settlement  was  not  binding. 

The  third  error  assigned  relates  to  the  ad- 
mission of  evidence  touching  plaintiff's  con- 
versations with  defendant's  agent  wlio  ao- 
llcited  the  insurance  contract  but,  as  the  par- 
ticular testimony  objected  to  is  not  indicated 
In  the  brief  of  counsel,  it  cannot  be  con- 
sidered. 

[3, 4]  More  serlons  than  any  of  the  fore- 
going, however,  are  the  defendant's  objec- 
tions to  the  instructions  given  to  the  Jury. 
One  of  these  reads: 

"(11)  Yon  are  instmeted  that  if,  at  the  time 
of  the  making  of  the  insurance  policy  herein 
sued  upon,  the  defendant  was  informed  and 
knew  that  the  plaintifF  was  the  owner  of  only 
one-third  interest  in  the  property  covered  by 
the  insurance,  and  with  that  knowledge  issued 
to  him  said  policy,  covering  the  whole  of  said 
property,  and  accepted  the  preminm  for  the  is- 
suance of  said  policy,  then,  in  that  event,  in 
case  of  a  loss  by  fire,  the  plaintiff  would  be  en- 
titled to  recover  the  whole  of  the  insnrance  op 
to  the  full  value  of  the  property  insured." 

This  Instruction  la  Incorrect  No  matter 
what  plaintiff  told  the  insurance  solicitor 
touching  the  extent  of  his  interest  or  touch- 
Ing  the  extent  of  the  Smiths'  interest  public 
policy  would  not  allow  the  plaintiff  to  re- 
cover for  himself  a  greater  sum  than  the 
value  of  his  own  interest  One  difficulty 
with  this  entire  case  was  the  extent  to  wbldh 
the  issues  were  permitted  to  be  enlarged  be- 
yond the  scope  of  the  pleadings.  For  in- 
stance, there  was  no  allegation  that  the  ac- 
tion was  brought  for  the  benefit  of  the  Smitha 
as  well  aa  the  plaintiff,  no  allegation  that 
the  policy  as  written  was  a  mistake,  and 
that  the  interest  of  the  Smiths  was  to  have 
been  insured  as  well  as  that  of  the  plaintiff, 
no  allegation  of  any  contractual  obligatloit 
between  plaintiff  and  the  Smiths  touching 
Insurance  or  Insiu-ance  proceeds,  no  allega- 
tion touching  the  Smiths'  proof  of  loss  or  of 
waiver  of  that  proof,  and  no  allegation  of 
plaintiff's  agency  for  the  Smiths,  and  yet 
evidence  and  circumstances  from  which  most 
of  these  matters  might  t)e  inferred  were  in- 
troduced; but,  even  so,  and  assuming  that 
it  was  the  trial  court's  intention  to  permit 
the  issues  to  be  thus  enlarged,  yet  there  was 
and  is  about  this  case  so  much  silence  about 
important  matters  that  should  have  been 
formally  pleaded  and  proved,  but  which  were 
not  pleaded,  and  not  proved  with  much  pre- 
cision, that  It  should  have  been  maae  dear 
to  the  Jury  that  plaintiff  could  not  In  any 
event  recover  for  Iilmself  more  than  the 
amount  of  his  own  loss,  and  that,  if  the 
policy  was  mutually  uesigned  between  the 
parties  that  its  terms  should  cover  also  the 
loss  of  the  Smitlu^  a  separate  verdict  tor  their 
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loss  should  be  'returned.  Tbere  mnst  be  a 
new  trial,  and  It  should  proceed  on  the  the- 
ory that  {rfatntUTs  action  is  for  his  own  loea, 
and  for  the  loss  of  the  Smiths,  and.  If  the 
facts  warrant  a  recovery  for  both  plaintiff 
and  the  Smiths,  the  respective  svmis  to  be 
recovered  by  plaintiff  personally  and  for  the 
Smiths  should  be  found  and  adjudged  sepa- 
rately. 
Reversed,  and  remanded  for  a  new  trial. 

HASON,  PORTEB,  WEST,  and  MAR- 
SHALL, JJ.,  concurring. 

JOHNSTON,  0.  J.,  and  BURGH  and  DAW- 
SON, JJ.,  dissent,  holding  that  plaintiff  could 
not  maintain  the  action  as  the  real  party 
in  interest  under  section  25  of  the  Civil  Code, 
nor  in  a  representative  capacity  under  sec- 
tion 27 ;  that  plaintiff's  only  proper  recovery 
was  for  the  amount  of  his  own  loss,  and,  as 
this  had  been  tendered  in  full  without  litiga- 
tion, the  plaintiff  should  be  charged  with 
the  costs  of  the  action;  and  that,  since  there 
was  no  allegation,  and  no  satisfactory  proof 
that  the  action  was  maintained  for  the  ben- 
efit of  the  Smiths,  that  phase  of  the  action 
should  have  been  dismissed. 

On  Rehearing. 

DAWSON,  J.  This  is  a  rehearing.  The 
facts  and  questions  of  law  are  fully  stated 
in  the  orlj^al  opinion.  110  Kan.  458,  207 
Pac.  431.  After  reargument  and  reconsider- 
ation, the  dissenting  opinion  is  now  adopted 
as  tiie  <vlnlon  of  the  court;  but  oar  former 
«»der,  reversing  the  Judgment  of  the  district 
court,  will  stand,  with  this  modification: 
That  our  order  for  a  new  trial  be  withdrawn, 
and  that  Judgment  be  entered  for  plaintiff 
for  $200,  and  that  the  costs  be  taxed  against 
Um. 

It  is  so  ordered. 

All  the  JusticeB  ooncorring. 


(Ub  Kmi.es>;   lUKui.  620) 
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(No.  23739.) 

(Sapreme  Court  of  Kansas.     Feb.   11,  1922. 
Rehearing  Granted  June  10,  1922.) 

(Svttabiu  hy  the  Court.) 

Baaks  aad  baaldng  ^=344— Provision  for  dou- 
ble liability  of  stockholders  held  not  repealed 
by  constitutional  amendment. 
The  section  of  the  banking  act  (Gen.  Stat. 
1915,  i  623),  providing  that  stockholders  of  a 
bank    shall   be   additionally   liable   for   a    sum 
eqnal  to' the  par  value  of  the  stock  owned  by 
each,  was  not  repealed  by  the  amendment  to 
section  2,  art.  12,  of  the  Constitution  adopted 
in  1900,  which  provides  that: 

''I>ae8   from   corporations    shall   be   secured 
l>y  the  individual  liability  of  the  stockholders 


to  the  amount  of  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  pro- 
vided by  law,"  etc. 

Johnston,  C.  J.,  and  West  and  Marshall,  JJ., 
dissenting. 

Appeal  from  District  Court,  Saline  County. 

Action  by  ttie  Kansas  State  Bank  against 
A.  W.  Langhlin,  to  recover  a  statutory  lia- 
bility oa  stock  owned  by  the  defendant  In 
the  Kansas  State  Bank  of  Salina,  which  had 
become  Insolvent.  Judgment  for  the  defend- 
ant, and  the  plaintiff  appeals.    Reversed.. 

John  L.  Hunt,  of  Topeka,  and  B.  L  Llto- 
wlch,  of  Salina,  for  appellant 

T.  L.  Bond  and  KnitUe  &  Enittle,  aU  of 
Salina,  for  appellee. 

JOHNSTON,  C.  J.  The  question  presented 
for  determination  on  this  appeal  Is  whether 
the  statute  enacted  in  1897  (Gen.  Stat  1815, 
S  523),  providing  that  shareholders  in  a  bank- 
ing coTxwration  shall  be  subject  to  an  addi- 
tional liability  equal  to  the  par  value  of  the 
stock  owned  by  them.  Is  still  existent  and  en- 
forceable. 

The  question  arose  in  an  action  brought 
against  a  stockholder  to  recover  a  statutory 
liability  on  stock  owned  by  htm  in  the  Kan- 
sas State  Bank  of  Salina,  which  had  become 
insolvent  The  trial  court  held  that  the 
stockholders'  double  liability  had  been  abro- 
gated by  a  constitutional  amendment,  and 
that  the  statute  mentioned  was  no  longer  la 
force.  When  it  was  enacted, 'the  constitu- 
tional provision  relating  to  the  Individual 
liability  of  stockholders  was  as  follows: 

"Dues  from  corporations  shall  be  secured 
by  individual  liability  of  U>e  stockholders  to 
an  additional  amount  equal  to  the  stock  own- 
ed by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law;  but  such  individual 
liability  shall  not  apply  to  railroad  corpora- 
tions, nor  corporations  for  religious  or  charita- 
ble purposes."    Constitution  art  12,  f  2. 

It  had  been  determined  that  this  provision 
was  not  self-executing  but  require'd  legisla- 
tive action  to  give  it  effect  Woodworth  t. 
Bowles,  61  Kan.  569,  60  Pac.  331.  An  early 
Legislature  enacted  statutes  for  the  enforce- 
ment of  the  liability  as  against  the  stock- 
holders of  all  corporations  except  railway, 
religious,  and  charitable  corporations.  Gen. 
Stat  1868,  c.  23,  Sg  32-44.  A  slight  amend- 
ment  of  these  provisions  was  made  in  1898, 
permitting  receivers  of  corporations  to  en- 
force the  statutory  liability  against  stock- 
holders. Laws  of  1898,  c.  10,  |g  14, 15.  These 
provisions  applied  to  banking  coriMratlons 
as  well  as  all  other  business  corporations, 
and  remained  in  force  nntll  1903,  when  the 
Legislature  repealed  and  abrogated  the  rem- 
edies for  the  enforcement  of  the  liability, 
maldng  an  exception  in  these  words: 

"Nothing  in  this  act  shall  be  construed  so  as 
in  any  manner  to  affect  the  liability  of  stock- 
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holders  in  any  banking  corporation,  organized 
under  the  law*  of  this  state,  as  now  provided  by 
Uw."    Laws  of  1908,  c.  152. 

About  five  years  before  that  time  the  liCgis- 
lature,  in  enacting  an  elaborate  act  for  the 
regulation  of  banlcs,  included  the  section  al- 
ready mentioned,  wbich  provides  that: 

"The  shareholders  of  every  bank  organized 
nnder  this  act  shall  be  additionally  liable  for 
a  sum  equal  to  the  par  value  of  stock  owned 
and  no  more."    Gen.  Stat.  1915,  i  523. 

This  provision  was  cumnlative  in  charac- 
ter and  reiterated  the  individual  liability  or- 
dained in  the  Constitution  and  provided  for 
from  tbe  beginning  in  the  Corporation  Act, 
but  prescribes  different  remedies  for  its  en- 
forcement Following  these  steps,  the  people, 
in  1906,  adopted  an  amendment  to  the  con- 
stitutional provision  relating  to  stockholders' 
liability,  which  is  as  follows: 

"Dues  from  corporations  shall  be  secured  by 
the  individual  liability  of  the  stockholders  to 
the  amount  of  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  bjr 
law,  but  such  individual  liability  shall  not  apply 
to  railroad  corporations  nor  corporations  for 
religious  or  charitable  purposes."  Constitu- 
tion art  12. 1  2. 

The  parties  are  divided  as  to  the  mean- 
ing and  scope  of  the  amendment  In  behalf 
of  the  plaintiff,  it  is  said  that  the  provision 
relating  to  the  individual  liability  of  a  stock- 
holder is  not -a  grant  of  power,  that  the  Leg- 
islature was  already  vested  with  legislative 
power  not  prohibited  by  the  national  or  state 
Constitutions,  that  the  provision  was  merely 
a  limitation  on  the  power  of  the  Legislature, 
and  that  the  limitations  expressed  extended 
no  farther  than  to  fix  a  minimum  of  lia- 
bUity. 

It  is  contended  that  tbe  amendment,  pre- 
scribing a  liability  "to  tbe  amount  of  stock 
owned  by  each  stockholder,  and.  such  Other 
means  as  may  be  provided  by  law,"  restrict- 
ed the  Legislature  from  imposing  a  liability 
less  than  the  amount  of  the  stock  owned  by 
tbe  stockholder,  but  did  not  prevent  tbe  Leg- 
islature in  tbe  exercise  of  its  general  grant 
of  power  from  imposing  a  double  or  greater 
liability,  if  it  saw  fit  to  do  so.  We  cannot 
assent  to  this  interpretation  of  the  amend- 
ment. The  manifest  purpose  of  the  people  in 
adopting  tbe  amendment  was  to  fix  the  indi- 
vidual liability  of  stockholders  for  the  dues 
or  obligations  of  corporations.  The  original 
provision  fixed  a  certain  definite  liability 
that  is  the  amount  due  on  the  stock  and  an 
additional  amount  equal  to  the  stock  owned 
by  each  stocldiolder.  The  declaration  that 
this  should  be  the  liability  was  a  command 
as  well  as  a  limitation  on  the  power  of  tbe 
Legislature.  As  the  provision  was  not  self- 
executing,  legislation  was  necessary  to  give 
it  effect.  The  duty  to  make  provision  for  en- 
forcing the  liability  was  commanded  and  the 
failure  to  observe  the  command  did  not  annul 


the  liability.  The  history  of  the  times  shows 
there  was  marked  opposition  to  the  double 
liability,  because  it  tended  to  prevent  capital- 
ists from  investing  in  corporate  enterprises 
in  tbe  state  and  to  drive  capital  to  other 
states,  where  the  added  liability  was  not  im- 
posed upon  stockholders.  Because  of  this 
condition  and  of  the  well-known  hostility  to 
the  double  liability,  the  Legislature  of  1903 
repealed  tbe  statutory  provisions  for  eatoie- 
ing  that  liability,  making  an  exception  as  to 
banking  corporations.  Provisions  for  making 
the  liability  effective  as  to  banks  were  con- 
tinued in  force.  Then  we  had  the  constitu- 
tional provision  fixing  a  definite  liability 
without  any  means  of  enforcing  it  To  cor- 
rect this  inconsistency  and  get  rid  of  the  in* 
Imlcal  liability,  the  L^slature  of  1905  sub- 
mitted a  proposition  to  the  electors  of  tbe 
state,  striking  out  the  double  liability,  and, 
at  the  election  of  1906,  the  amendment  whicb 
has  been  quoted  was  adopted. 

It  is  competent  for  the  court  to  give  atten- 
tion to  the  history  of  the  times  and  to  consid- 
er the  language  of  tbe  amendment  in  con- 
nection with  the  well-known  condltiMia 
which  led  to  its  snbmission  and  adoption. 
This  rule  has  been  app41ed  in  the  interpreta- 
tion of  statutes,  and  it  is  equally  applicable 
in  ascertaining  the  object  and  purpose  of  tbe 
adoption  of  constitutional  provisions.  State 
V.  KeUy,  71  Kan.  8U,  81  Pac.  450.  70  L.  R  A. 
450,  6  Ann.  Cas.  298;  12  C.  J.  710.  As  to  the 
interpretation  of  a  constitutional  amend- 
ment, it  has  been  said  by  the  Supreme  Court 
of  the  United  States: 

"The  safe  way  is  to  read  its  language  in  con- 
nection with  tbe  known  condition  of  affairs 
out  of  which  the  occasion  for  its  adoption  may 
hare  arisen,  and  then  to  construe  it  if  there  be 
therein  any  doubtful  expressions,  in  a  way  so 
far  as  is  reasonably  possible,  to  forward  the 
known  purpose  or  object  for  which  the  amend- 
ment was  adopted."  Maxwell  v.  Dow,  176  U. 
8.  581,  602,  20  Snp.  Ct  448,  456  (44  L.  Bid. 
597). 

Considering  the  amendment  in  the  light  of 
the  known  conditions  that  existed  in  Kansas 
when  it  was  adopted,  the  desire  of  the  people 
to  get  rid  of  a  constitutional  proWsi<m  deem- 
ed to  t>e  a  handicap  to  tbe  development  of  tbe 
state,  and  this  history  of  tbe  change  in  the 
Constitution,  there  can  be  little  doubt  that 
the  purpose  or  object  of  the  people  was  tbe 
abrogation  of  the  double  liability  of  stock- 
holders. Their  purpose  was  to  strike  out  the 
adde<l  liability  and  substitute  for  it  the  defi- 
nite liability  fixed  at  the  amount  of  the  stock 
owned  by  each  stockholder.  The  measure 
prescribed  cannot  be  regarded  as  a  fluctuat- 
ing one,  ranging  from  the  minimum-  liability 
to  any  measure  of  liability  that  the  LegisUi- 
ture  might  see  fit  to  aiact,  but  it  was  a  def- 
inite and  determined  liability,  which  limited 
the  power  of  the  Legldature,  and  it  can  im- 
pose no  greater  or  different  liability  than  ts 
fixed  in  the  Constitution  Itself.   In  a  Nebras- 
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ka  case,  wbere  tbere  is  a  constttntional  pro- 
vision qnite  similar  to  our  own,  tl  was  de- 
cided: 

"The  present  Constitution  not  only  deter- 
mines what  the  liability  of  a  stockholder  in  a 
corporation,  for  the  porporate  debts  thereof, 
(hall  be,  but  it  limits  this  liability,  and  it  is 
not  within  the  power  of  the  Legislature  to 
extend  it"  Van  Pelt  y.  Gardner,  54  Neb.  701. 
SyL  6t  76  N.  W.  874. 

See,  also,  McGowan  v.  McDonald,  111  CaL 
57,  43  Pac.  418,  S2  Am.  St  Rep.  149 ;  Western 
Padflc  Railway  Co.  v.  Godfrey,  166  Cal.  346, 
136  Pac.  284,  Ann.  Cas.  1915B,  825;  Way  t. 
Barney,  116  Minn.  285,  133  N.  W.  801,  38  L. 
B.  A.  (N.  S.)  648,  Ann.  Cas.  1013A.  719; 
Fletcher  Cyc.  of  Corporations,  S  4142. 

That  the  liability  was  fixed  and  certain 
was  recognized  by  the  Supreme  Court  of  the 
United  States,  in  the  interpretation  of  the 
earlier  provision  of  the  Constitution.  In 
Whitman  v.  Oxford  National  Bank,  176  U.  8. 
659,  562.  20  Sup.  Gt.  477,  478  (44  L.  Ed.  587), 
Mr.  Justice  Brewer  said : 

"By  section  1  of  article  12,  of  the  Constitu- 
tion of  Kansas,  a  certain  definite  liability  is 
cast  upon  each  stockholder  in  other  than  rail- 
way, religions,  and  charitable  corporations." 

Farther  along  In  the  opinion,  in  speaking 
of  the  nature  and  measure  of  the  liability,  he 
remarked: 

"The  words,  'shall  be  secured,'  are  not 
merely  directory  to  the  Legislature  to  make 
provision  for  such  liability,  but  of  themselves 
declare  it." 

The  liability  prescribed  in  the  amoidment 
1b  equally  certain  and  definite  as  In  the  orig- 
inal, and  it  applies  to  the  stockholders  in  all 
corporations  other  than  railway,  religious, 
and  charitable  corporations,  which  are  ex- 
pressly excepted  from  the  provision.  That 
the  amendment  operated  to  repeal  the  double 
liability  was  the  generally  accepted  view  of 
its  effect.  In  Bicknell  v.  Altman,  81  Kan.  486, 
105  Paa  694,  it  was  said: 

"The  present  Constitution  limits  the  liability 
of  stockholders  for  the  debts  of  a  corporation 
to  the  amount  of  their  stock." 

In  a  later  case  the  snbject  was  brought  to 
the  attention  ot  the  court,  and  it  was  hdd: 

"In  1908  all  provisions  for  the  enforcement 
of  stockholders'  liability  were  repealed,  and,  at 
the  genera)  election  of  1906,  section  2  of  ar- 
ticle 12  of  the  Constitution  was  amended,  abro- 
gating the  double  liability  of  stockholders,  and 
leaving  each  stockholder  liable  onl^  to  the 
amount  of  stock  owned  by  him."  Douglass  v. 
Loftus,  Adm'x,  85  Kan.  720,  723,  119  Pac.  74, 
75,  L.  K.  A  1915B,  797,  Ann.  Cas.  1913A,  378. 

The  clause  "and  such  other  means  as  may 
be  provided  by  law,"  does  not  extend  or  af- 
fect the  individual  liability  definitely  pre- 
scribed. It  refers  to  means  for  securing  the 
debts  ot  corporations  other  than  the  individ- 
oal   liability  of  stockholders.     Counsel  for 


plaintiffs  say  they  can  conceive  of  no  means 
of  giving  a  creditor  additional  protection, 
except  by  providing  additional  liability 
against  stockholders.  As  has  been  suggested, 
the  Legislature  might  provide  that  the  corpo- 
ration should  not  engage  in  business,  until  a 
certain  amount  of  the  capital  stock  bad  been 
subscribed  and  paid  for,  or  that  the  corpora- 
tion  should  set  aside  a  portion  of  its  earn- 
ings from  time  to  time,  thereby  creating  a 
fund  to  be  held  as  security  for  the  payment 
of  its  debts,  or  it  might  be  required  before 
beginning  business,  to  make  and  file  a  bond 
as  a  security  to  creditors,  or  why  might  not 
a  scheme  be  devised  somewhat  similar  to  the 
Bank  Guaranty  Act,  by  which  creditors  of 
corporations  would  be  secured  in  some  such 
way  as  bank  deix>sits  are  now  secured? 
Still  other  means  of  securing  creditors  might 
be  to  provide  special  remedies  for  the  en- 
forcement of  the  Individual  liability  of  stock- 
holders fixed  by  the  amendment,  and  other 
remedies  by  which  the  assets  of  the  corpo- 
ration might  be  promptly  reached  and  appro- 
priated for  the  payment  of  the  debts  of  the 
corporation.  In  any  event,  the  other  means 
spoken  of  cannot  refer  to  the  same  means  al- 
ready specified.  It  la  some  means  other  than 
the  individual  liability  of  stockholders.  As 
already  stated,  the  amendment  covers  all  cor- 
porations, other  than  those  expressly  except- 
ed, and  applies  to  banking  corporations 
equally  with  other  business  corporations.  It 
not  only  abrogated  the  original  constitution- 
al provision,  which  it  superseded,  but  it  re- 
pealed existing  statutes  which  are  inconsist- 
ent with  or  repugnant  to  its  provisions.  The 
abrogation  of  the  double  liability  effectual- 
ly annulled  the  statute  providing  that  the 
stockholders  in  banks  should  be  subject  to  a 
double  liability  on  the  stock  owned  by  them. 
It  follows  that  the  judgment  of  the  district 
court  must  be  aflSrmed. 

PORTER,  WEST,  and  MARSHALL,  JJ, 
concurring. 

BURCH,  MASON,  and  DAWSON,  JJ.,  dia- 
senting. 

On  Rehearing. 

JOHNSTON,  C.  J.  This  controversy  in- 
volves the  effect  of  a  constitutional  amend- 
ment, relating  to  the  individual  liability  of 
stockholders  upon  a  statute  fixing  the  lia- 
bility of  stockholders  in  banking  corpora- 
tions, which  was  in  force  when  the  amend- 
ment was  adopted. 

The  appeal,  which  was  taken  from  a  judg- 
ment holding  that  the  amendment  operated  a« 
a  repeal  of  the  statute,  has  had  unusual  atten- 
tion. On  the  first  hearing,  the  court,  one  Jus- 
tice not  sitting,  was  equally  divided  on  the 
question.  A  reargrument  of  the  case  was  there- 
fore directed,  and  that  hearing,  in  which  all 
the  Justices  participated,  resulted  In  a  deci- 
sion affirming  the  judgment  of  the  district 
court  holding  that  the  statute  was  repealed 
by  the  amendment  Bank  v.  Laughlin,  110 
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Kan.  559,  207  Pac.  483.  Following  that  hear- 
ing, an  application  for  a  rehearing  was 
granted,  and  the  third  hearing  has  led  to  a 
shift  of  opinion,  so  that  the  majority  of  the 
court  how  hold  that  the  amendment  did  not 
nullify  or  affect  the  statute  imposing  a  double 
liability  on  stockholders  in  banking  corpora- 
ttons.  As  noted  In  the  former  opinion,  the 
original  constitutional  provision  on  the  sub- 
ject was: 

"Dues  from  corporatiocB  shall  be  secured  by 
indiTidual  liability  of  the  stockholders,  to  an 
additional  amount  equal  to  the  stock  owned  by 
each  stockholder,  and  such  other  means  as 
shall  be  provided  by  law;  but  such  individual 
liability  shall  not  apply  to  railroad  corpora- 
tions, nor  corporations  for  religious  or  charita- 
ble purposes." 

This  provision  was  changed  by  an  amend- 
ment adopted  in  1906,  which  provided: 

"Dues  from  corporations  shall  be  secured  by 
the  individual  liability  of  the  stockholders,  to 
the  amount  of  stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  provided  by 
law,  but  such  individual  liability  shall  not  apply 
to  railroad  corporations,  nor  corporations  for 
religions  or  charitable  purposes." 

Before  the  adoption  of  the  amendment, 
statutes  had  been  enacted  for  the  oiforce- 
ment  of  the  double  liability  as  against  stock- 
holders and  corporations  other  than  those 
specifically  excepted  In  the  constitutional 
provision.  These  provisions  remained  is 
force  with  some  minor  amendments  until 
1903,  when  the  Legislature  repealed  the  en- 
forcement provisions,  except  as  to  stock- 
holders of  banking  corporations,  ^e  ex- 
ception was  made  In  these  terms: 

"Nothing  in  this  act  shall  be  constmed  so  as 
in  any  manner  to  affect  the  liability  of  stock- 
holders in  any  banking  corporation  organized 
under  the  laws  of  this  state  as  now  provided 
by  law."    Laws   1903,  c.  152. 

About  five  years  before  that  time,  the  Leg- 
islature passed  an  elaborate  act  for  the  reg- 
ulation of  banks  and  in  It  is  the  provision, 
the  existence  of  which  is  now  challenged, 
that: 

"The  shareholders  of  every  bank  organized 
under  this  act  shall  be  additionally  liable  for 
a  sum  equal  to  the  par  value  of  the  stock  own- 
ed and  no  more."    Laws  1897,  c.  47,  S  10. 

Later  and  in  1006  the  constitutional  amend- 
ment already  quoted  was  adopted,  which  In 
effect  substituted  a  single  for  the  double  lia- 
bility of  stockholders. 

On  one  side,  it  is  contaided  that  the  amend- 
ment applies  to  all  corporations  oCher  than 
those  organized  for  railroad,  religious,  or 
charitable  purposes,  that  it  operates  as  a  re- 
peal of  the  statute  in  question,  and  effectual- 
ly abrogates  the  additional  or  double  lia- 
bility of  stockholders  in  corporations  inclnd- 
ing  those  holding  stock  in  banks,  and  be- 
cause of  the  obvious  conflict  between  the 
amendment  abolishing  the  double  liability 


and  the  statute  In  question,  tba  latter  Is  nec- 
essarily repealed. 

On  the  other  side  It  la  contended  that 
there  is  no  repugnancy  between  the  amend- 
ment and  the  statute,  that  the  ammdment 
prescribes  the  minlmivn  of  liability,  but 
leaves  the  maximum  or  extent  of  liability 
that  may  be  Imposed  to  the  Legislature,  and 
that  this  is  disclosed  by  the  words  in  the 
amendment,  "such  other  means  as  may  be 
provided  by  law."  4^d  it  is  further  contend- 
ed that  the  statute  which  provides  "other 
means,"  that  is  the  double  liability  of  stock- 
holders In  banks  b^ng  in  force  when  the 
amendment  was  adopted,  continued  In  force, 
and  was  as  effective  as  if  ft  had  beoi  re- 
enacted  after  the  adoption  of  the  amendment. 
It  Is  further  insisted  that  the  Interpretation 
contended  for  is  the  practical  construction 
which  has  been  placed  upon  the  amendment 
by  the  executive  and  legislative  departments 
of  the  state  and  should  be  given  consideration 
by  the  court. 

The  majority  view  of  the  court  la  that  the 
amendment  did  not  effect  a  r^>eal  of  the 
statute,  and  that  the  plaintiff  Is  entitled  to 
recover  the  amount  claimed  from  defendant. 
The  theory  is  that  there  are  no  limits  upon 
the  legislative  power,  except  such  as  are  pre- 
scribed In  the  state  and  federal  Constitutions, 
that,  under  our  system,  a  constitutional  pro- 
vision is  not  a  grant  of  power  but  is  a  limita- 
tion on  the  iwwer  the  Legislature  may  exer- 
cise, and,  where  there  is  no  limitation,  its 
power  is  absolute  and  plenary.  The  only 
limitations  imposed  upon  that  body  by  the 
constitutional  amendment  is  that  no  individ- 
ual liability  shall  be  imposed  on  stockholders 
of  railroad,  religious,  and  charitable  corpo- 
rations, and  that  the  liability  of  stockhold- 
ers in  other  corporations  shall  not  be  leas 
than  the  amount  of  stock  owned  by  eadi  of 
them.  Under  the  amendment,  tbe  Legisla- 
ture is  admonished  that  the  debts  of  the  cor- 
poration must  l>e  secured  by  stockholders  up 
to  the  prescribed  minimum  of  liability,  and, 
as  no  maximum  of  liability  is  prescribed,  the 
Legislature  under  its  general  power  is 
free  to  provide  for  such  additional  liability 
as  it  deems  to  be  wise.  The  constitutional 
provision  is  a  measure  for  the  protection  of 
creditors,  and  under  it  creditors  may  look  to 
the  stockholders  upon  their  individual  lia- 
bility to  an  amount  equal  to  the  stock  held 
by  each  of  them  and  to  such  further  liability 
as  the  Legislature  in  Its  discretion  Aa.U  pro- 
vide. The  Legislature  could  not,  under  the 
constitutional  mandate,  fix  the  protection  of 
creditors  at  an  amount  less  than  the  single 
liability,  but  under  its  general  power  could 
make  it  a  double  or  treble  liability  or  any 
reasonable  amount  in  excess  of  the  minimum 
fixed  by  the  amendment.  The  Legislature 
liad  provided  for  a  double  liability  of  stock- 
holders In  banks,  in  harmony  with  the  orig- 
inal constitutional  limitation,  and,  as  it  i« 
not  inconsistent  with  the  amendatory  prorlr 
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Blon  as  construed,  that  act  continued  In  force 
without  an  express  provision  to  that  effect. 
It  bas  been  said  Outt: 

*^he  adoption  of  a  constitntional  amend- 
ment will  not  repeal  a  Talid  atatnte,  unless  the 
repugnance  between  them  be  irreconcilable." 
Ilseher  ▼.  Moore,  Od  Kan.  191,  202;  76  Pac. 
403. 


also,  Leavenworth  t.  State,  6  Kan. 
«88,  683;  Prohibitory  Amendment  Cases,  24 
Kan.  700,  722. 

Under  the  construction  placed  upon  the 
amendment,  there  is  nothing  approaching  re- 
pugnancy l>etween  It  and  the  statute.  Ref- 
erence has  been  made  to  Bicknell  y.  Altman, 
81  Kan.  436,  106  Pac  694,  and  Douglass  T. 
Loftua,  86  Kan.  720,  119  Pac.  74,  L.  R.  A. 
1915B,  797,  Ann.  Cas.  1913A,  378,  as  being  op- 
posed to  the  construction  now  given  the 
amendment  It  is  the  view  of  the  court  that 
ndther  of  these  cases  can  t>e  regarded  a's  an 
authority  against  the  cohstrnction  adoi>ted, 
as  the  corporations  dealt  with  in  those  cases 
were  not  banks,  and  the  statute  involved  here 
was  not  under  consideration.  It  may  be  said 
further  that  the  language  employed  in  those 
cases  is  to  be  interpreted  in  the  light  of  the 
questions  the  court  had  under  consideration. 
They  are  no  more  controlling  as  to  the  effect 
of  the  amendment  on  an  existing  and  valid 
statute  than  Faulkner  v.  Bank,  77  Kan.  386, 
94  Pac.  153,  and  Bank  v.  Stracban,  88  Kan. 
877.  132  Pac.  200,  46  L.  R.  A.  (N.  S.)  668, 
In  both  of  which  language  was  used  that 
was  open  to  the  interpretation  that  the 
doable  liability  of  stockholders  was  still  in 
existence.  So  for  as  the  practical  construc- 
tion of  the  amendment  is  concerned,  it  is 
held  that  the  court  may  call  to  its  aid,  not 
only  the  history  of  the  times  when  it  was 
adopted,  but  also  the  contemporaneous  con- 
struction placed  upon  it  for  a  considerable 
period  by  those  charged  with  its  application 
and  execution.  So  attention  is  called  to  the 
fact  that  the  Legislature  had  framed  and 
submitted  the  amendment  In  1905  and  that  in 
1909  It  passed  an  act  which  provided  for  the 
collection  of  double  liability  from  stockhold- 
ers In  banking  corporations.  Laws  1909,  c. 
58,  J  7 ;  Gen.  Stat  1915,  g  573.  There  was  a 
like  reference  when  the  bank  guaranty  law 
was  enacted,  for  in  it  was  a  provision  requir- 
ing the  officer  in  charge  of  an  insolvent  bank 
to  exhaust  the  double  liability  of  its  stock- 
holders. Laws  1909,  c.  .61,  §  4 ;  Oen.  Stat 
1916,  I  508.  It  was  said  in  argument  that 
tbe  banking  department  since  1906,  when  the 
amendment  was  adopted,  bad  interpreted  it 
and  the  statute  as  justifying  and  requiring 
the  oiforcement  of  a  double  liability  against 
stockholders  of  insolvent  banks,  and  that 
this  interpretation  had  l>een  acquiesced  in  by 
banks  and  the  stockholders  of  banks  during 
the  period  named.  The  constitutional  amend- 
ment Is  of  coarse  to  be  construed  in  the 
amse  in  which  it  was  understood  by  those 
who  adopted  it,  and  cannot  l>e  givoi  a  mean- 


r  ing  contrary  to  the  Import  of  the  language 
used.  However,  where  there  is  obscurity  or 
amblgnlty  In  the  provision,  resort  may  be 
had  to  the  aids  mentioned  to  ascertain  the 
purpose  and  meaning  of  those  who  framed 
and  adopted  the  amendment.  Of  themselves 
they  are  of  little  weight,  none  at  all  unless 
the  construction  is  a  doubtful  one,  bat  such 
light  as  they  throw  on  the  purpose  of  the 
authors  of  the  amendment  is  corroborative 
of  the  construction  placed  upon  it  It  fol- 
lows that  the  former  decision  is  set  aside, 
and  that  the  Judgment  of  the  district  court  is 
reversed,  wl^  the  direction  to  enter  judg- 
ment against  the  defendant 


MASON, 
concurring. 


PORTER,   and    DAWSON,    JJ„ 


JOHNSTON,  O.  J.  (dissenting).  I  am  un- 
able to  concur  In  the  construction  placed  up- 
on die  constltntlonal  amendment  The  view 
stated  in  the  first  and  what  was  then  the  pre- 
vailing opinion  soffidently  set  forth  the  views 
I  entertain  on  the  qnestlon.  Bank  t.  Laugh- 
lln,  110  Kan.  569,  207  Pac.  433.  A  reiteration 
of  them  here  is  unnecessary,  and  a  reference 
to  that  opinion  Is  made  for  the  grounds  of 
my  dissent 


WEST 
dissent 


and  MARSHALL,  JJ.,  join  In  the 


BURCH,  J.  (concurring).  Section  1  of  ar- 
ticle 2  of  the  cionstitutlon  of  this  state  reads 
as  follows: 

"The  legislative  power  of  this  state  shall  be 
vested  in  a  house  of  representatives  and  sen- 
ate."   Geo.  Stat  1915,  S  141. 

We  have  here  delegation  to  the  Legisla- 
ture of  all  the  power  of  the  people  of  this 
state  to- promulgate  laws,  and  inhibitions  up- 
on sach  power,  aside  from  those  wlUch  arise 
from  relation  of  the  state  to  the  federal 
government,  mast  be  found  in  the  Oonstlta- 
ti<m  itself. 

In  the  case  of  Leavenworth  County  v. 
MlUer,  7  Kan.  479,  12  Am.  Rep.  425,  the 
court  aaid: 

"The  state  Legislature  have  aU  the  legisla- 
tive power  that  the  people  of  the  state  have 
IKiwer  to  give  them."  7  Kan.  506,  12  Am.  Rep. 
425. 

In  the  case  of  Ratcllff  v.  Stockyards  Co., 
74  Kan.  1,  86  Pac.  150,  6  L.  R.  A.  (N.  S.) 
834,  118  Am.  St  Bep.  288, 10  Ann.  Caa.  1016, 
the  syllabus  reads: 

"There  are  no  limita  upon  the  legislative 
power  of  the  Legislature  of  the  state,  except 
such  as  may  be  found  in  the  state  and  federal 
Constitutions."    Paragraph  8. 

In  the  case  of  City  of  Newton  v.  Atchison, 
31  Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486,  It 
was  said: 
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"Fnll  le^slative  j>ower  la,  save  as  apedally 
restricted  by  the  Constitntioii,  yested  in  the 
Legislatnre.  Taxation  is  a  leglslatiTe  power. 
Full  discretion  and  control  therefore,  in  refer- 
ence to  it,  are  vested  in  the  Legialatare,  save 
when  apecially  restricted."  SI  Kan.  164,  1  Pae. 
200,  47  Am.  Beif.  486. 

RestrlctlonB  are  not  to  be  lightly  Inferred. 
They  are  not  to  be  derived  from  axioms,  or 
from  snpposied  fundamental  principles,  or 
from  conceptions  of  the  essential  nature  of 
constitutional  government  WuU  t.  Kansas 
City,  77  Kan.  3S8,  94  Pac  207.  There  must 
be  some  provision  of  the  Constitution  itself 
which  abridges  legislative  power.  Abridg- 
ment may  be  express  or  it  may  be  implied. 
One  form  Is  as  potent  as  the  other,  but 
abridgment  by  Implication  must  be  as  plain 
as  express  abridgment,  and,  in  order  that 
this  may  be  so,  the  Implication  must  arise 
from  an  express  provision.  When  an  ex- 
press provision,  relating  to  some  subject  of 
legislative  cognizance.  Is  fonnd,  the  provi- 
sion Is  to  be  given  full  efltect,  but  it  will  not 
be  extended  further  than  necessary  to  give 
It  full  effect,  and  the  Legislature  is  at  lib- 
erty to  deal  with  all  phases  of  the  subject 
not  clearly  covered  by  the  provision.  All 
this  was  said  in  .the  opinion  of  the  court, 
formulated  by  Justice  Brewer,  In  the  case 
of  Prouty  V.  Stover,  Lieut.  Governor,  11 
Kan.  235,  the  syllabus  of  which  reads: 

"Constitutional  inhibitions  need  not  always 
be  express.  They  are  equally  effective  when 
they  arise  by  implication.  To  create  an  im- 
plied inhibition  there  must  be  same  express 
affirmative  provision.  The  mere  silence  of  the 
Constitution  creates  no  prohibition.  To  sus- 
tain an  implied  inhibition,  the  express  provi- 
sion mnat  apply  to  the  exact  subject-matter, 
and  the  inhibition  will  not  be  extended  fur- 
ther than  necessary  to  give  full  force  to  the 
provision."    Paragraph  3. 

These  principles  have  been  applied  In 
numerous  cases.  The  Constitution  provides 
that  Judicial  districts  shall  be  formed  of 
compact  territory,  bounded  by  county  lines, 
and  that  new  or  imorganlzed  counties  shall 
be  attached  for  Judicial  purposes  to  the 
most  convenient  Judicial  district  Article  3, 
{{  14,  19.  In  the  case  of  In  re  Holcomb, 
Petitioner,  etc.,  21  Kan.  628,  it  was  held  the 
Legislature  had  authority  to  attadi  to  a 
county,  for  Judicial  purposes,  a  section  of 
the  state  not  divided  into  counties,  either 
organized  or  unorganized.  In  the  opinion 
it  was  said: 

"The  grant  of  power  to  attach,  existing 
though  unorganized  counties  to  judicial  dis- 
tricts, carries  no  implication  of  a  denial  of 
power  to  80  attach  undivided  territory.  There 
is  nothing  exclusive  in  such  grant,  i.  e.,  noth- 
ing excluding  the  exercise  of  similar  power 
upon  different  objects  and  under  different  con- 
ditions."    21  Kan.  635. 

The  legislative  article  of  the  Constitution 
contains  the  following  section: 


"The  Legislature  may  confer  upon  tribonals. 
transacting  the  connty  business  of  the  several 
counties,  such  powers  of  local  legislation  and 
administration  as  it  shall  deem  expedient" 
Article  2,  S  21. 

In  the  case  of  City  of  Bmirarla  t.  Smith, 
42  Kan.  433,  22  Pac.  616,  it  was  held  this 
grant  of  power  did  not  exhaust  the  subject 
and  by  implication  forbid  the  Legislature 
to  confer  power  of  local  legislation  on  other 
local  agencies. 

The  Constitution  directed  that  the  state 
be  divided  Into  Ave  Judicial  districts,  pro- 
vided for  increasing  the  number  of  Judicial 
districts  provided  for  election  In  each  dis- 
trict of  a  district  Judge,  and  provided  for 
election  of  a  Judge  pro  tern,  to  act  when  the 
district  Judge  was  unable  or  disqualified  to 
act  Article  3,  ({  6,  14,  20.  In  the  case  of 
State  r.  Hutchlngs.  79  Kan.  191,  98  Pac  787. 
It  was  held  these  provisions  did  not  by  int- 
pUcatlon,  prevent  the  Legislature  from  pro- 
viding for  more  than  one  district  Judge  in  a 
Judicial  dUtrict 

In  1880,  the  Constitution  was  amended  by 
addition  of  the  following  section: 

"The  manufacture  and  sale  of  intoxicating 
liquors  shall  be  forever  prohibited  in  this 
state,  except  for  medical,  scientific  and  me- 
chanical purposes."    Article  16,  (  10. 

In  the  case  of  State  v.  Durein,  70  Kan. 
13,  80  Pac.  967,  it  was  held  the  Leglslatnre 
was  not  impliedly  inhibited  from  further 
restraining  the  manufacture  and  sale  of  in- 
toxicating liquor.  In  the  opinion  it  was 
said: 

"The  amendment  to  the  Gonstitntion  of  this 
state  already  gnoted  does  not  limit  or  abridge 
the  power  of  the  Legislature  further  to  pro- 
hibit the  traffic  in  intoxicating  liquors.  It  re- 
strains the  Legislature  in  its  power  to  tolerate 
only,  and  not  in  its  power  to  suppress.  •  •  • 
It  is  elementary  law  that  grants  of  power  by 
state  Constitattons  to  state  Legislatures  in- 
clude all  legislative  power  that  is  not  express- 
ly withheld."    70  Kan.  85,  37,  80  Pac.  904,  906. 

To  the  same  eETect  Is  the  decision  in  the 
case  of  the  State  r.  Weiss,  84  Kan.  166,  113 
Pac.  888,  the  syllabus  of  which  reads: 

"The  constitutional  amendment  forever  pro- 
hibiting the  manufacture  and  sale  of  intoxicat- 
ing liquors  in  this  state,  except  for  medical, 
scientific,  and  mechanical  purposes,  is  not  a 
restriction  upon  the  power  of  the  Legislature 
to  prohibit  by  a  statute.  In  the  absence  of 
such  amendment  the  Legislature  would  pos- 
sess such  power,  and  its  authority  is  not  dimin- 
ished thereby."    Paragraph  1. 

The  amendment  to  the  Constitution  under 
omsideratlon  reads  as  follows: 

"Dues  from  corporations  shall  be  secured 
l>y  the  individual  liability  of  the  stockholders 
to  the  amount  of  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  pro- 
vided by  law;  but  snch  individual  liability  shidl 
not  apply  to  railroad  corporations  nor  corpora* 
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tions  for  religioa*  or  eharitaUe  pnrpotes." 
tide  1%  I  2. 


Ar- 


Full  force  Is  given  to  the  first  sentence 
when  dues  from  corporations  are  secured 
by  Individual  liability  of  stockbolders  to  the 
amount  of  stock  owned.  To  that  extent  the 
sentence  restricts  the  power  of  the  Legisla- 
ture. The  Legislature  may  not  do  less,  but 
that  Is  the  full  extent  of  the  restrlctloii,  and 
the  Implication  that  it  may  not  do  more 
is  forbidden  by  the  method  of  reading  the 
Constitution  accepted  for  the  last  50  years. 

The  words,  "and  such  other  means  as 
shall  be  provided  by  law,"  add  nothing  by 
way  of  restriction  on  legislative  power.  To 
Kcure  dues  from  corporations,  the  Legisla- 
ture shall  resort  to  individual  liability  to  a 
stated  extent,  and  shall  resort  to  such  other 
means  as  it  may  choose.  In  resorting  to  In- 
dividual liability,  the  Legislature  may  not 
come  short  of  the  extent  stated.  There  con- 
straint ends.  There  is  no  prohibition 
against  going  further  with  that  kind  of  se- 
cnrity,  and  there  Is  full  choice  of  other 
means.  The  statute  In  question  reads  as 
follows: 

'The  sharehoIcTerB  of  every  bank  organized 
mider  this  act  shall  be  additionally  liable  for 
a  ram  equal  to  the  par  value  of  stock  owned, 
md  no  more."  Laws  1887,  C.  47,  ^  10;  Gen. 
Stat.  1915,  I  523. 

If  It  be  said  that  individual  liability  to 
the  amount  of  stock  owned,  mentioned  in  the 
Constitution,  Is  s  specific  means  of  security, 
and  that,  looking  elsewhere  for  security, -the 
L^lslature  must  choose  other  means,  the 
statute  pit>vldes  other  means.  The  constitu- 
tional prorrision  is  that  the  common-law  ob- 
llgatiMi  of  stockholders,  enforceable  by  com- 
mon-law remedies,  shall  be  available  as  se- 
curity for  dues  of  corporations.  The  bank- 
ing act  provides  an  Independent  statutory 
liability,  enforceable  by  a  receiver  for  the 
corporation.  The  subjects  are  not  the  same, 
either  in  law  or  In  popular  understanding, 
and  are  not  the  same  according  to  the  ded- 
sioDS  in  Stover's  case  and  Holcomb's  case. 

The  Blackstone  rule  of  considering  the 
old  law,  the  mischief,  and  the  remedy,  when 
Uiterpreting  written  law,  is  a  good  one. 
The  former  section  read  as  follows; 

"Dues  from  corporations  shall  be  secured  by 
iDdividnal  liability  of  the  stockholders  to  an 
additional  amount,  equal  to  the  stock  owned 
by  each  stbckholder,  and  such  other  means  as 
shall  be  provided  by  law;  but  such  individual 
liabilities  shall  not  apply  to  railroad  corpo- 
ratioDt,  nor  corporations  for  religious  or  char- 
itable  purposes."    Const,  art  12,  {  2. 

Under  the  peculiar  economic  conditions 
which  prevailed  during  the  iwrticular  period 


kept  out  capital  needed  for  Jevelopment  of 
the  state's  resources.  These  were  evils 
which  It  was  believed  outweighed  the  sup- 
posed benefits  of  double  liability.  The 
Supreme  Court  of  the  United  States  has 
held  the  provision  of  the  Constitution  to  be 
self-executing.  This  court  subsequently 
held  the  provision  was  not  self-executing, 
but  required  supplemental  legislation  to 
make  it  effective.  Following  the  decision  of 
this  court,  the  Legislature  repealed  the  sup- 
plementary legislation  which  it  had  enacted, 
except  with  respect  to  the  liability  of  stock- 
holders in  banks.  The  provision  of  the 
Constitution  wafi  plain,  and  was  morally 
obligatory;  and  to  relieve  the  Legislature 
from  the  appearance  of  disobedience  to  the 
Constitution  which  created  It,  an  amend- 
ment to  the  Constitution  was  desirable. 

Except  for  the  first  sentence,  the  original 
section  is  Identical  with  the  amendment. 
The  requirement  that  the  Legislature  should 
provide  for  double  liability  was  eliminated, 
and  the  milder,  requirement  of  single  liabil- 
ity was  substituted.  The  grant  of  power 
contained  in  the  first  section  of  the  legislative 
article  of  the  Constitution  was  unmistakably 
unlimited.  The  Legislature  knew  that  with- 
drawal of  a  specific  subject  of  legislative 
cognizance  from  this  grant  must  be  equally 
unmistakable.  With  this  knowledge,  the 
Legislature  chose  the  words  of  the  amend- 
ment. Presumably  they  express  the  legis- 
lative thought,  and  the  intention  of  the 
people  who,  by  their  votes,  made  the  amend- 
ment effective.  In  the  former  opinion  ap- 
pears the  foUowing: 

"The  manifest  purpose  of  the  people  in 
adopting  the  amendment  was  to  fix  the  individ- 
ual liability  of  stockholders  for  the  dues  or 
obligations  of  corporations."  Bank  v.  Laughlin, 
110  Kan.  660,  207  Pae.  433. 

The  only  manifest  purpose  of  tbe  people 
of  which  I  am  assured  Is  the  autnentlcated 
purpose  to  put  into  the  Constitution  the 
amendment  framed  and  submitted  to  them 
by  the  Legislature.  It  wlU  be  recalled  that 
when,  In  the  midst  of  agitaticm  of  the  sub- 
ject, the  Legislature  repealed  the  supple- 
mentary measures  which  made  the  original 
provision  effective,  it  saved  double  liability 
of  stockholders  in  banks.  Oenerally  the 
people  were  bank  depositors  and,  Judging 
from  the  action  of  the  Legislature,  hostility 
to  double  liability  did  not  embrace  all  class- 
es of  stockholders.  If  the  purpose  of  the 
amendment  was  to  tie  the  hands  of  the  Leg- 
islature for  the  future  and,  no  matter  what 
tjie  welfare  of  the  state  might  demand, 
prohibit  the  Legislature  from  Imposing 
greater  liability  on  holders  of  bank  stock 
and  some  other  kinds  of  corporate   stock 


in  which  the  change  was  made,  It  was  be-  than   would   exist  without  Constitution  or 
Ueved  double  liability  was  too  severe  and  |  statute,  express  words  to  that  effect  were 
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manifestly  avoided.  The  proposed  restric- 
tion must  be  derived  by  Implication  only, 
and,  unless  the  nnderstanding  of  constitu- 
tional provisions,  which  has  prevailed  dur- 
ing the  greater  part  of  the  state's  history. 
Is  to  be  disregarded,  the  Implication  is  for- 
blddea 

The  result  Is  that,  however  the  subject 
may  be  approached,  the  statute  imposing 
double  liability  on  holders  of  bank  stock  is 
constitutional  and  valid,  and  the  Judgment 
of  the  district  oonrt  should  be  reversed. 


(109  Kan.  48i;  Ul  Kan.  8S«) 

STATE  ex  rel.  BURNETT.  Co.  Atty.,  ».  CITY 
OF  HUTCHINSON.     (Nos.  23292,  23564.) 

(Supreme  Court  of  Kansas.    July  9,  1021.    On 
Behearing,  June  10,  1922.) 

(Byllahut  by  the  Court.) 

1.  Mnnloipal  corporations  «=>33(9)— In  qno 
warranto  held  that  after  3d  years  tract  will 
be  presumed  to  have  been  legally  laduded  la 
elty. 

In  1889  a  city  of  the  second  class  presented 
a  petition  to  the  judge  of  the  district  court  ask- 
ing permission  to  extend  the  city  limits  so  as 
to  include  several  described  tracts  of  land. 
Permission  was  granted  to  Include  some  of  the 
tracts  and  denied  as  to  others.  The  dty  pass- 
ed an  ordinance  including  one  of  the  tracts 
denied,  and  immediately  thereafter  and  continu- 
ously for  more  than  30  years  exercised  unques- 
tioned authority  over  that  tract  by  giving  police 
and  fire  protection,  levying  taxes,  and  building 
sewers.  About  a  year  after  the  passage  of  the 
ordinance  another  ordinance  was  passed  defin- 
ing the  dty  limits  as  they  then  existed.  It 
included  the  questioned  tract  described  in  the 
first  ordinance.  Held  that,  in  an  action  com- 
menced by  the  state  on  the  relation  of  the  coun- 
ty attorney,  after  the  lapse  of  30  years,  it  will 
be  presumed  that  the  tract  was  legally  induded 
within  the  dty  limits,  and  that  presumption 
should  not  be  overthrown  except  by  the  most 
dear  and  convincing  evidence. 

On  Behearing. 

2.  Former  opinion  adhered  to. 

The  opinion  in  State  ex  rel.  t.  Cnty  of 
Hutdiinson,  100  Kan.  484,  207  Pac.  440,  is  ap- 
proved, and  the  judgment  there  rendered  is  ad- 
hered to. 

3.  Former  opinion  followed. 

State  ex  reL  t.  City  of  Hutchinson  fol- 
lowed. 

.    Appeal  from  District  Court,  Reno  County. 

Two  actions  in  quo  warranto  by  the  State, 
on  the  relation  of  W.  H.  Burnett,  County  At- 
torney of  Reno  County,  against  the  City  of 
Hutchinson.  Judgment  for  relator  In  one  ac- 
tion, and  for  defendant  in  the  other,  and 
both  parties  respectively  appeaL    Reversed, 


with  directions,  as  to  first  cause,  and  affirmed 
as  to  second. 

W.  A.  Huxman,  Eustace  Smith,  and  F.  Du- 
mont  Smith,  all  of  Hutchinson,  for  appel- 
lant. 

William  Burnett,  C.  M.  WiUlams  and  D. 
C.  Martindell,  all  of  Hutchinson,  for  ap- 
pellee. 

MARSHAm  J.  In  this  action,  one  in  quo 
warranto,  the  plaintiff  asks  that  the  defend- 
ant, a  city  of  the  first  class  operating  under 
the  commission  form  of  government,  be  re- 
quired to  show  by  what  authority  it  exer- 
cises Jurisdiction  over  the  southeast  quarter 
and  the  southwest  quarter  of  section  17  in 
township  23  south  of  range  5  west  in  Reno 
county,  and  over  that  part  of  the  northwest 
quarter  of  that  section  lying  south  of  the 
center  line  of  the  right  of  way  of  the  Atchi- 
son, Topeka  ft  Santa  F6  Ballway  Company, 
and  asks  that  such  authority  be  hdd  void 
and  in  excess  of  the  corporate  powers  of  the 
city. 

[1]  The  principal  phase  of  the  controversy 
revolves  arouud  the  extension  of  the  corporate 
limits  so  as  to  include  the  southeast  quarter 
of  section  17.  Four  ordinances  extending  and 
defining  the  boundaries  of  (be  city  of  Hutch- 
ins<m  are  set  out  in  the  abstract:  One,  No. 
93,  passed  on  February  28,  1888;  another. 
No.  1S2,  passed  on  May  1,  1889 ;  yet  another. 
Mo.  241,  passed  on  July  24,  1890;  and  the 
last,  No.  1378,  passed  on  July  8,  1919.  Ordi- 
nance No.  98  is  so  indefinite  that  the  court 
is  unable  to  ascertain  whether  or  not  the 
territory  in  question  was  embraced  within 
It,  end  that  ordinance  will  not  be  further 
considered.  Ordinance  No.  152  attonpted 
to  extend  the  corporate  limits  of  the  city  so 
as  to  include  the  southeast  quarter  of  section 
17;  but  an  examination  of  the  order  of  the 
court  on  the  petition  of  the  city  of  Hutchin- 
son, then  a  dty  of  the  second  class  (it  became 
a  city  of  the  first  class  on  February  21,  1911), 
to  extend  Its  limits,  reveals  that  authoritjr 
was  not  given  to  the  dty  to  extend  its  bound- 
aries so  as  to  indude  that  territory.  How- 
ever, the  evidence  showed  that  the  dty  of 
Hutchinson  has  been  exerdslng  authority 
over  the  southeast  quarter  of  section  17  con- 
tinuously since  May  20,  1889. 

That  part  of  the  northwest  quarter  of 
section  17  lying  south  of  the  Atchison,  To- 
peka &  Santa  F6  Bailroad  track  was  Induded 
within  the  city  limits  by  Ordinance  No.  162, 
Both  the  ordinance  and  the  order  of  the 
court  Included  that  territory,  and  it  was  by 
those  proceedings  included  within  the  dty 
limits,  but  the  southeast  quarter  ot  section 
17  was  not  induded  in  the  order  of  the  court. 

The  next  ordinance  concerning  this  matter 
was  No.  241,  the  title  to  which  read: 

"An  ordinance  declaring  and  defining  the  en- 
tire boundary  line  of  the  line  of  the  dty  as  at 
present  constituted." 
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The  ordlnaBce  read: 

"That  hereafter  the  corporate  limita  and  en- 
tire bonndary  of  the  dfy  of  Hutchinson  shall  be 
•a  follows." 


This  was  followed  by  a  description  of  the 
territory  which  Included  the  southeast  quar- 
ter of  section  17,  but  speciflcally  excluded  the 
southwest  quarter  of  that  section.  When 
Ordinance  No.  241  was  passed,  Hutchinson 
was  still  a  city  of  the  second  class.  The  stat- 
ute then  required  that  such  a  city  desiring  to 
extend  its  limits  should  present  a  petition 
to  the  judge  of  the  district  court — 

"with  proof  that  notice  of  the  time  and  place 
said  petition  shall  be  so  presented  has  been  pub- 
Usbed  for  three  consecative  weeks  in  some 
newspaper  published  in  said  dty,  be  shall  pro- 
ceed to  bear  testimony  as  to  the  advisability 
of  making  such  addition;  and  upon  such  hear- 
ing, if  he  shall  be  satisfied  that  the  adding  of 
such  territory  to  the  city  will  be  to  its  interest, 
and  will  cause  no  manifest  injury  to  the  per- 
BODs  owning  real  estate  in  the  territory  sought 
to  be  so  added,  he  shall  so  find;  and  thereupon 
the  dty  council  of  said  dty  may  add  such  terri- 
tory to  said  city  by  an  ordinance  providing  for 
the  same."    Gen.  Stat  1889,  S  884. 

It  has  not  been  shown  that  this  section  of 
the  statute  was  complied  with.  Ordinance 
No.  241  defined  the  dty  limits  as  they  ex- 
isted at  the  time  of  its  passage.  If  It  cor- 
rectly described  the  city  limits  at  that  time, 
the  southeast  quarter  of  section  17  must  i»'e- 
viously  thereto  have  been  included  within 
those  limits.  No  ordinance  extending  the 
dty  limits  so  as  to  Include  the  southeast, 
quarter  of  section  17  other  than  No.  152  ap- 
pears in  the  record. 

It  might  be  successfully  contended  that  the 
burden  of  proof  was  on  the  state  to  show 
that  the  city  of  Hutchinson  had  not  extended 
its  boundaries  so  as  to  include  the  southeast 
quarter  of  section  17.  State  ex  rel.  t.  City 
of  Harper,  9i  Kan.  478,  484,  146  Pac.  1160. 
There  is  no  question  that  the  dty  by  Ordi- 
nance No.  1378  has  attempted  to  Indude  the 
southwest  quarter  of  section  17  within  the 
dty  limits.  When  it  appeared  that  by  Ordi- 
nance Na  241  the  city  attempted  to  define  its 
boundaries  as  they  thea  existed  and  included 
the  southeast  quarter  of  section  17,  and  that 
for  more  than  a  year  prior  to  the  passage  of 
that  ordinance  the  dty  bad  continuously  ex- 
ercised authority  OTer  the  territory,  in  the 
absence  of  any  showing  to  the  ccmtrary,  a 
presumption  arose  that  the  ordinance  correct- 
ly described  the  dty  limits,  and  that  the 
southeast  quarter  of  section  17  had  been  reg- 
ularly included  within  the  limits.  In  State 
ex  reL  t.  City  of  Atchison,  92  Kan.  431,  140 
Pac.  873,  Ann.  Oas.  1916B,  600,  this  court 
said: 

"Where  an  ordinance  which  has  been  regular- 
ly passed  by  a  dty  council  and  approved  by  the 
mayor  is  offered  in  evidence,  and  the  validity 
of  such  ordinance  depends  upon  the  existence 
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of  one  or  more  facts  at  the  time  of  the  enact- 
ment thereof,  the  existence,  and  not  the  nonex- 
istence, of  the  necessary  facts  to  sustain  the 
validity  of  the  ordinance,  should  be  presumed 
in  the  absence  oil  evidence  to  the  contrary." 
SyL 


In  the  State  ex  reL  v.  City  of  Hutchinson, 
103  Kan.  370,  175  Pac.  147,  an  adion  brought 
by  the  state  on  the  relation  of  the  county 
attorney  to  determine  the  authority  of  the 
city  of  Hutchinson  over  the  land  occupied  by 
the  reformatory,  It  was  said: 

"Under  the  fads  stated  in  the  opinion,  the 
presumption  that  a  certain  ordinance  adding  to 
the  territory  of  the  defendant  dty  was  preceded 
by  the  requisite  statutory  preliminaries  will  not 
be  permitted  to  be  overthrown  by  the  claims 
of  the  dty  to  the  contrary."    Syl. 

For  more  than  30  years  the  dty  has  exer- 
cised authority  over  the  southeast  quarter  of 
section  17;  police  and  fire  protection  has  been 
given,  taxes  have  been  levied,  and  sewers 
have  been  constructed,  the  assessments  for  a 
portion  of  which  apparently  remain  unpaid 
and  for  which  bonds  have  probably  been  is- 
sued. After  that  length  of  time,  in  the  ab- 
sence of  proof  to  the  contrary.  It  should  be 
presumed  that  the  dty  complied  with  the  law 
and  presented  a  proper  petition  to  the  judge 
of  the  distrid  court;  that  an  order  was  made 
authorizing  the  dty  to  extend  its  limits  so  as 
to  indude  that  quarter  section;  and  that 
subsequent  to  the  passage  of  Ordinance  No. 
152  another  ordinance  had  been  passed  ex- 
tending the  dty  limits  in  accordance  with  an 
order  of  the  court.  That  presumi»tion  should 
not  be  overthrown  except  by  the  most  dear 
and  convincing  evidence.  The  time  will  soon 
come  when  cities  will  be  unable  to  prove 
either  thdr  corporate  existence  or  their  terri- 
torial limits  by  proper  record  evidence.  When 
that  time  comes,  presumptions  in  favor  of  the 
cities  must  be  resorted  to.  The  following 
authorities  support  the  condusion  reached: 
People  V.  Farnham  et  al.,  35  111.  562;  Bel- 
knap, etc.,  v.  City  of  LoulsviUe,  93  Ky.  444, 
20  S.  W.  309 ;  Sherry  t.  Gilmore,  68  Wis.  324, 
17  N.  W.  252;  Stote  ex  rel.  Bridge  Co.  v. 
Columbia,  27  S.  C.  137,  3  S.  B.  55;  McQuU- 
lin's  Municipal  Corporations,  H  260,  289. 
However,  in  none  of  the  cases  dted  was  the 
authority  of  the  corporation  directly  ques- 
tioned by  the  state. 

With  the  southeast  quarter  included  with- 
in the  dty  limits,  the  southwest  quarter  of 
section  17,  at  the  time  Ordinance  No.  1378 
was  passed,  was  mainly  within  the  dty  lim- 
its, because  that  quarter  was  bounded  by 
the  dty  on  three  sides;  and  the  dty  had  au- 
thority, under  section  1462  of  the  General 
Statutes  of  1916,  to  eztmd  its  corporate  lim- 
its so  as  to  indude  sudi  territory.  Section 
1462  in  part  reads: 

"Whenever  any  unplatted  piece  of  land  lies 
within  (or  mainly  within)  any  dty  •  •  • 
said  lands,  platted  or  unplatted,  may  be  added 
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to,  taken  into  and  made  a  part  of  anch  city 
by  ordinance  duly  pasaed." 

The  presumption  compels  tbe  court  to  hold 
that  tbe  southeast  quarter  of  section  17  had 
been  included  within  tbe  city  limits,  and 
therefore  Ordinance  No.  1378  extended  the 
city  limits  so  as  to  include  the  southwest 
quarter  of  that  section. 

Tbe  judgment  is  reversed,  and  tbe  trial 
court  is  directed  to  enter  judgment  for  the 
defendant 

All  tbe  Justices  concurring. 

On  Rehearing. 

In  case  No.  23,292,  State  ex  rel.  t.  City  of 
Hutchinson,  109  Kan.  484,  207  Pac.  440,  an 
(^dnion  was  filed  July  9,  1921.  A  rnbearing 
was  granted,  and  No.  23292  is  now  disposed 
of  on  rehearing. 

[2]  1.  The  statement  of  facts  contained  in 
the  former  opinion  is  correct,  but  this  addi- 
tional statement  should  be  made.  Ordinance 
No.  1378  attempted  to  include  within  tbe  city 
limits  all  that  part  of  the  northwest  quarter 
of  section  17  in  township  23  south,  of  range  6 
west,  in  Reno  county,  lying  south  of  the 
right  of  way  of  tbe  Atchison,  Topefca  & 
Santa  F6  Railway  Company.  The  dty  limits 
bad  previously  been  extended,  so  as  to  in- 
clude all  that  part  of  the  northwest  quartpr 
of  that  section  lying  north  of  that  right  of 
way.  Tbe  right  of  way  bad  not  been  an- 
nexed to  the  dty  limits  previous  to  tbe  pas- 
sage of  Ordinance  No.  1378.  The  conrt  is  of 
tbe  oidnion  that  the  failure  to  include  tbe 
right  of  way  of  tbe  Santa  Fe  Railway  Com- 
pany within  the  city  limits  by  Ordinance  No. 
1378  did  not  invalidate  that  ordinance.  With 
this  addition,  the  former  opinion  of  this  court 
is  approved,  and  tbe  judgment  there  rendered 
Is  adhered  to. 

[3]  2.  After  Judgment  was  rendered  in  tbe 
district  court  from  which  the  appeal  in  No. 
23292  was  taken,  the  city  passed  Ordinance 
No.  1442,  by  which  the  city  attempted  to  an- 
nex all  that  part  of  the  northwest  quarter  of 
SQCtl(m  17  in  township  23  south,  of  range  5 
west,  lying  south  of  tbe  north  line  of  the 
right  of  way  of  the  Atchison,  Topeka  ft  Santa 
F6  Railway  Company,  and  all  of  tbe  south- 
west quarter  of  section  17  in  township  23 
south,  of  range  6  west,  in  Reno  county.  The 
plaintifF  then  commenced  tbls  action.  No. 
23564,  one  in  quo  warranto,  and  asked  that 
the  defendant  be  ousted  from  exercising  mu- 
nicipal powers  over  the  territory  described. 
Tbe  action  was  tried,  judgment  was  rendered 
In  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

The  only  difterrace  between  tbe  two  ac- 
tions is  that  by  Ordinance  No.  1378  tbe  de- 
fendant did  not  Include  the  right  of  way  of 
tbe  Atchison,  Topeka  &  Santa  V6  Railway 
Company  within  tbe  limits  of  the  city,  and 


by  the  Ordinance  No.  1442  that  right  at  way 
is  included.  Tbe  oplnlcm  in  No.  23292,  State 
ex  rel.  v.  City  of  Hutchinson,  109  Kan.  4S4. 
207  Pac.  440,  Is  controlling,  and  compels  an 
afBrmance  of  the  judgment  in  case  No.  23564. 

The  judgment  is  affirmed. 

All  Uie  Justices  concurring. 


(86  Okl.  242) 
BRIDGES  V.   BALDRIDGE  et  ai. 
(No.  13070.) 

(Supreme  Court  of  Oklahoma.    May  16,  1922. 
Rehearing  Denied  June  18,  1922.) 

(ByUabui  ly  th»  Court.) 

Appeal  and  error  <S=>78I  (I)— Abstract  or  liy« 
pothetlcal   questions,  Involving   only  tlw  ap* 
peal  costs,  will  not  be  determined. 
Abstract  or  hypothetical  questions,  discon- 
nected from   the  granting  of  actual  relief   op 
from  the  determination  of  which  no  particular 
result  can  follow  other  than  the  awarding  of 
the  costs  of  the  appeal,  will  not  be  decided  by 
this  court.    Snelson  v.  Bodovitz,  80  Old.  7,  183 
Pac  878;    McCullough  et  aL  v.  Gilcrease,  40 
Okl.  741,  141  Pac.  5;   Parker  v.  U.  8.  Smelter 
Co.  et  al.,  80  Okl.  129,  194  Pac.  897. 

Appeal  from  District  Ck>urt,  Nowata  Coun- 
ty; C.  W.  Mason,  Judge. 

Action  by  J.  W.  Bridges  against  Charley 
Baldrldge  and  another.  Judgment  In  favor 
of  the  defendants,  and  the  plaintiff  aj^eala. 
Appeal  dismissed. 

C.  H.  Baskin  and  William  J.  Morrow,  both 
of  Nowata,  for  plaintiff  in  error. 

Hamilton  &  Pendleton,  of  Nowata,  for  de- 
fendants in  error. 

JOHNSON,  J.  Now  on  this  day  comes  on 
for  consideration  the  motion  of  defendants 
in  error  to  dismiss  the  petition  in  error  of 
the  plaintiffs  in  error,  alleging  that  tbe  same 
is  frivolous  and  without  merit,  and  is  taken 
for  the  purpose  Qf  delay  only;  that  the  only 
question  that  could  possibly  be  presented  on 
tbls  appeal  Is  an  abstract,  hypothetical,  and 
moot  question. 

The  record  discloses  ttiat  the  plaintiff  In 
error,  who  was  plaintiff  below,  in  his  amend- 
ed petition  sought  to  have  reformed  a  cer- 
tain contract  of  purchase  of  the  land  In- 
volved, and  to  recover  and  have  quieted  in 
plaintiff  tbe  title  to  tbe  same,  and  that  a 
certain  deed  from  the  defendant  Charlie 
Baldridge  to  tbe  defendant  Ellea  Baldrldge 
be  canceled  as  having  been  fraudulently  ex- 
ecuted without  any  consideration  for  the  pur- 
pose of  defeating  tbe  just  rights  of  tbe  italn- 
tiff,  and  that  she,  and  all  persons  holding  un- 
der or  by  virtue  of  said  deed,  be  perpetual- 
ly enjoined  from  claiming  the  lands  or  any 
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Interest  therein,  and  that  plaintiff  have  Judg- 
ment for  costs. 

Thereafter,  on  the  19th  day  of  August, 
1921,  the  defendants  filed  a  general  and  spe- 
cial demurrer  to  the  plaintiff's  amended  pe- 
tition. In  which  they  allege  that  th»e  was 
misjoinder  of  causes  of  action  In  his  attempt 
to  join  in  this  cause  of  action  a  suit  for  ref- 
ormation of  instrument  and  for  special  per- 
formance of  contract  and  for  cancellatl(m  of 
instrument,  and  to  declare  lien  upon  real  es- 
tate, and  to  quiet  title;  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
to  action  In  favor  of  the  plaintiff  and  against 
the  defendants,  or  either  of  them. 

Thereafter,  <m  the  30th  day   of  August, 

1921,  the  defendants  demurred  to  the  amend- 
ed petition,  aforesaid,  of  plaintiff,  which  was 
sustained  by  the  court,  to  which  ruling  of  the 
conrt  the  plaintiff  then  and  there  excepted. 

The  record  further  discloses  that  thereaft- 
er, on  the  same  day,  to  wit,  August  30,  1921, 
the  cause  proceeded  to  trial  before  the  court, 
and  the  court  rendered  judgment  on  the 
cross-petition  of  the  defendant  Ellen  Bald- 
ridge  against  the  plaintiff,  to  which  judg- 
ment the  plaintiff  excepted  at  the  time,  and 
gave  notice  of  appeaL  The  court  made  an 
order  which  was  indorsed  upon  the  minutes, 
allowing  60  days  in  which  to  make  and  serve 
case-made  and  10  and  5  days  In  which  to 
settle  the  same.  The  journal  entry  of  judg- 
ment recites  the  foregoing  proceedings,  after 
which  it  further  recites  the  filing  of  the  de- 
fendants!' cross-petition  on  the  16th  day  of 
July,  1921,  and  there  had  been  no  pleadings 
filed  on  the  part  of  the  plaintiff  as  his  an- 
swer or  other  pleadings  to  said  cross-peti- 
tion, and  that — 

"The  plaintiff  and  the  defendant  and  cross- 
petitioner,  Ellen  Baldridge,  agree  In  open  conrt 
that  judgment  may  be  rendered  on  said  cross- 
petition  for  and  in  favor  of  the  said  EUen  Bald- 
ridge and  against  the  said  J.  W.  Bridges,  can- 
celing the  iostnimentB  aslced  to  be  canceled  in 
said  cross-petition,  and  qnieting  the  title  of 
■aid  real  estate  in  the  said  Ellen  Baldridge." 

Thai  follow  the  orders  and  decrees  of  the 
court  accordingly,  concluding  with  the  judg- 
ment that  all  costs  of  this  cause  of  action 
are  assessed  against  the  plaintiff,  J.  W. 
Bridges. 

The  correctness  of  this  judgment  was  not 
challenged  by  the  plaintiff  in  a  motion  for  a 
new  trial   or  otherwise.     On   February   2S, 

1922,  and  within  6  months  from  the  date  of 
the  renditicm  of  the  judgment  on  August  30, 
1921,  the  plaintiff  filed  a  petition  in  error  in 
this  court,  with  copy  of  case-made  attached, 
the  assignments  of  error  in  his  petition  be- 
ing that  the  court  erred  in  sustaining  the 
general  demurrer  of  defendants  to  the 
amended  petition  of  plaintiff  and  dismissing 
such  causes  of  action. 

We  think  the  defendants'  motion  to  dis- 


miss the  appeal  Is  well  taken,  and  should  be 
sustained  for  the  reason  that  the  question  at 
the  correctness  of  the  court's  ruling  sustain- 
ing the  demurrer  of  the  defendants  to  the 
plaintiff's  petition  and  dismissing  the  same 
is  moot. 

The  judgment  of  the  court  thereafter  ren- 
dered in  the  cause  upon  the  agreement  of  the 
parties  sustaining  the  defendants'  cross-peti« 
tlon,  and  quieting  title  to  the  land  In  contro- 
versy in  her,  and  confirming  the  same,  hav- 
ing become  final,  and  the  correctness  there- 
of not  being  challenged  by  this  apiieal,  it  Is 
therefore  ordered  that  the  plaintiff's  appeal 
be,  and  the  same  is  hereby,  dismissed. 


McNEIIi,     NICHOI«ON, 
KENNAMER,  JJ.,  concur. 


MILLER,    and 


(S7  Okl.  10$) 

WOLFE  V.  KILLrNGSWORTH  et  al. 
(No.  10430.) 

(Snpremc  Court  of  Oklahoma.    March  21,  1922. 
Rehearing  Denied  June  18,  1922.) 

fByttdbu*  ly  the  Court.} 

1.  Appeal  and  error  ^9526— Evideaoe  made  a 
part  of  referee's  report  held  a  part  of  the 
record  aid  subject  to  review. 

Under  an  order  of  reference,  the  referee 
was  directed  to  take  the  testimony  and  report 
his  findings  of  fact  and  recommendations  of 
law  thereon.  The  referee  filed  his  report  to 
which  was  appended  all  the  evidence  taken  by 
him,  and  wag  made  a  part  thereof.  The  report 
so  filed  was  approved  by  the  court,  and  in- 
corporated in  the  case-made,  which  was  ac- 
knowledged by  the  attorneys  for  the  appellee 
as  being  a  true,  complete,  and  correct  state- 
ment and  transcript  of  all  the  pleadings,  mo- 
tions, orders,  evidence,  findings,  decisions,  re- 
porta,  and  judgments  and  proceedings  had  In 
the  cause,  and  that  the  same  was  a  tme  add 
correct  case-made.  Held,  that  the  evidence 
taken  by  the  referee  was  made  a  part  of  the 
record,  and  is  subject  to  review  by  this  court. 

2.  Trusts  9=>86— Generally  the  oourt  will  not 
presume  a  resulting  trust  and  the  bnnten  of 
establishing  it  Is  on  the  party  asserting  It. 

As  a  general  rule  the  law  will  not  presume 
a  resulting  trust,  except  in  a  case  of  necessity, 
and  the  burden  of  establishing  such  a  trust  as 
against  the  holder  of  the  legal  title  is  on  the 
party  who  asserts  it 

3.  Bankruptcy  «=» 1 48— Property  aoqniretf  by 
haaknipt  after  adjudleatlon  does  aot  pass  to 
trustee. 

Property  acquired  by  the  bankrupt  after 
the  adjudication  of  bankraptcy  does  not  pass  to 

the  tmstee. 

4.  BankrupHoy  4=3303(3)  —  Judgment  against 
tiie  trustee  beM  Mt  against  dear  weight  of 
evidenoe. 

Record  examined,  and  found  that  the  judg- 
ment of  the  trial  conrt  is  not  against  the  dear 
weight  of  evidence. 
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Appeal  from  District  Oourt,  Seminole 
Coonty;    X  W.  Bolen,  Judge. 

Action  by  A.  C.  Aldrldge  against  M.  C 
KllUngsworth  and  another,  for  recovery  of 
land,  in  whldi  O.  Dale  Wolfe,  trustee  of  6. 
F.  KllUngBwortli,  bankrupt,  filed  his  peti- 
tion of  intervention,  alleging  that  the  defend- 
ant was  the  wife  of  the  bankrupt,  and  that 
the  premises  were  purchased  in  her  name 
when  the  bankrupt  was  insolvent,  and  from 
a  Judgment  therein,  the  Intervener  appeals. 
AUlrmed. 

A.  M.  Fowler  and  0.  Dale  Wolfe,  both  of 
Wewoka,  for  plaintiff  in  error. 

A.  S.  Norvell  and  M.  E.  KllUngsworth,  both 
of  Wewoka,  for  defendants  in  error. 

PITCHFORD,  V.  O.  J.  On  May  14.  1914, 
A.  G.  Aldrldge,  as  plaintiff,  filed  in  the  dis- 
trict court  of  Seminole  county,  Okl.,  Ms  peti- 
tion against  M.  B.  Killingswortb  and  J.  Van 
Euskirk,  seeking  the  recovery  of  60  acres 
of  land  described  In  the  petition.  Both 
plaintiff  and  defendant  deraigned  title  from 
Joseph  Carolina,  duly  enrolled  as  a  Seminole 
freedman.  The  deed  to  plaintiff  bears  date 
of  23d  of  May,  1908;  the  deed  to  the  de- 
fendant J.  Van  Buskirk  bears  date  of  Jan- 
uary 26,  1911,  and  the  deed  to  the  defendant 
M.  E.  KUlingsworth  bears  date  of  December 
13,  1912. 

On  December  6,  1914,  O.  Dale  Wolfe,  trus- 
tee of  G.  F.  KllUngsworth,  bankrupt,  filed 
in  said  cause  his  petition  of  Intervention, 
alleging  that  the  defendant  M.  E.  Killings- 
worth  was  the  wife  of  G.  F.  KllUngsworth; 
that  the  premises  involved  were  purchased  in 
the  name  of  defendant  M.  B.  KUlingsworth, 
as  the  wife  of  O.  F.  KUlingsworth,  at  a  time 
when  the  said  G.  F.  KUlingsworth  was  In- 
solvent, and  that  the  said  M.  B.  KUUngs- 
wortb  and  G.  F.  KUlingsworth  well  knew 
that  the  said  KllUngsworth  was  Insolvent; 
that  the  land  was  purchased  at  a  time  im- 
mediately preceding  the  adjudication  of  the 
said  O.  F.  KUlingsworth  as  a  bankrupt,  and 
was  purchased  with  money  belonging  to  the 
said  G.  F.  KUlingsworth,  and  was  purchased 
and  placed  in  the  name  of  M.  E.  KllUngs- 
worth pursuant  to  a  verbal  understanding 
and  agreement;  that  said  property  was  to 
be  purchased  In  the  name  of  the  defendant 
M.  E.  KUlingsworth,  and  to  be  held  by  her 
for  the  use  and  benefit  of  her  husband,  O. 
F.  KUlingsworth,  and  to  be  kept  In  her 
name  so  as  to  be  placed  beyond  the  reach  of 
the  creditors  of  G.  F.  KllUngsworth,  and  that 
said  purchase  in  the  name  of  M.  E.  KiUings- 
worth  was  had  and  obtained  for  the  pur- 
pose of  and  with  the  design  to  place  said 
real  estate  beyond  the  reach  of  the  creditor); 
of  the  said  G.  F.  KiUingsworth. 

The  defendant  Van  Buskirk  made  no  de- 
fense. 

On  February  27,  1918,  the  cause  was  re- 
ferred to  John  W.  Willmott,  Esq.,  "to  take 


the  testimony  and  hear  the  evidence  herein 
and  report  his  findings  of  fact,  together  with 
his  recommendations  o£  law  thereon,  to 
this  court  on  or  before  tho  1st  day  of  May, 
1918." 

On  July  1,  1918,  the  report  of  the  referee 
was  filed,  containing  the  foUowing  preamtde: 

"Comes  now  John  W.  Willmott,  duly  ap- 
pointed and  qualified  as  referee  herein,  and  re- 
spectfully reports  to  the  court  that  at  various 
times,  commeocin;  with  the  19th  of  March, 
1918,  and  concloding  on  the  16th  day  of  April, 
1918,  he  heard  all  of  the  evidence  offered  on 
behalf  of  the  plaintiff,  the  defendants,  and  in- 
tervener; a  full,  true  and  correct  transcript 
of  all  of  which  evidence  is  hereto  appended 
and  made  a  part  hereof,  marked  Exhibit  A." 

On  June  22,  1918,  intervener  filled  his  mo- 
tion for  new  trial,  which  was  by  the  court 
overruled.  From  the  Judgment  of  the  trial 
court,  we  Quote  the  foUowlng: 

"Now  on  this  the  8th  day  of  July,  1918,  the 
same  being  a  regular  judicial  day  of  the  June, 
1918,  term  of  said  court,  this  cause  coming  on 
to  be  heard  upon  the  report  of  the  referee. 
heretofore  appointed  in  said  cause,  to  hear  and 
report  the  evidence  and  his  findings  of  fact  and 
conclusions  of  law  based  thereon,  the  court 
hears  and  considers  said  report  and  the  excep- 
tions thereto  filed  by  said  plaintiff  and  said  in- 
tervener before  said  referee,  doth  overrule  said 
exceptions,  and  approve  and  adopt  said  report, 
findings  of  fact  and  conclusions  of  law,  to  whidi 
action  of  the  court  said  plaintiff  and  said  in- 
tervener except" 

The  plaintiff  Aldrldge  faUed  to  aiH>eaL 
The  only  controversy  on  this  appeal  is  bo* 
tween  the  plaintiff  in  error,  C.  Dale  Wolfe, ' 
who  wiU  hereafter  be  designated  as  inter- 
vener, and  M.  E.  KiUingsworth,  who  wUL 
hereafter  for  convenience  be  designated  as 
defendant. 

[1]  The  main  ground  relied  upon  by  the  in- 
tervener for  reversal  is  that  the  Judgment 
of  the  trial  court  is  against  the  clear  weight 
of  the  evidence.  The  defendant,  on  the  other 
hand,  contends  that  the  order  referring  the 
hearing  of  this  cause  to  the  referee  only  au- 
tborleed  the  referee  to  take  testimony  and 
hear  the  evidence  and  report  his  findings  <^ 
fact,  together  with  his  recommendations  of 
law  thereon;  that  the  referee  was  not  di- 
rected to  report  the  testimony  or  evidence; 
that  the  record  faUs  to  disclose  that  any  bill 
of  exceptions  was-  allowed  by  the  referee; 
Insisting  that,  where  the  referee  Is  not  or- 
dered to  report  the  evidence,  the  evidence 
must  be  incorporated  In  a  blU  of  exceptlcms 
before  the  trial  court  or  appellate  court  can 
consider  the  same.  We  are  of  the  opinion 
that  this  contention  on  the  part  of  the  de- 
fendant would  be  correct  If  nothing  further 
appeared  in  the  record  than  the  order  of 
reference. 

In  Kiugfisher  Imp.  Co.  et  al.  v.  Board  of 
County  Commissioners  of  Jefferson  Coun^ 
et  al.  (OkL  Sup.)  108  Fac.  824,  it  Is  aaid: 
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Wher»  a  referee  tor  the  trial  ot  a  cause  In 
the  district  court  is  oot  ordered  to  report  the 
evidence,  but  is  ordered  to  hear  the  evidence 
and  report  his  finding  of  fact  and  conelaeions 
of  law,  the  evidence  so  taken  can  only  be  made 
a  part  of  the  record  and  subject  to  review  by 
the  trial  or  Supreme  Oourt  by  haying  the  ref- 
eree allow  and  sign  a  bill  of  exceptions  con- 
taining the  evidence  taken  by  liim.  In  the  ab- 
sence of  sudi  bill  of  exceptions  the  court  can- 
sot  consider  the  question  of  the  sufficiency  o< 
the  evidence  to  support  the  findings  of  the 
referee,  and  cannot  consider  the  evidence  takeli 
before  the  referee  for  the  purpose  of  making 
independent  findings  therefrom,  or  for  any 
other  purpose." 

However,  in  the  instant  case  all  the  evi- 
dence was  appended  to  and  made  a  part  of 
the  report  of  the  referee;  no  exceptions  were 
filed  against  the  report  on  the  ground  that 
the  evidence  was  made  a  part  thereof.  The 
judgment  of  the  trial  court  recited  that  the 
cause  bad  been  referred  to  the  referee  to  hear 
and  report  the  evlduice  and  bis  flndings  of 
fact  and  conclnsions  of  law  based  thereon. 
No  exceptions  were  taken  by  either  party  to 
this  portion  of  the  judgment.  It  seems  to 
have  been  understood  by  all  the  parties  at 
the  time  the  report  was  filed  that  the  cause 
had  been  referred  to  the  referee,  not  only  to 
report  his  flndings  of  fact  and  conclusions 
of  law,  but  also  to  hear  and  report  the  evi- 
dence. 

The  attorneys  representing  the  defendant 
acknowledged  due,  legal,  and  timely  service 
of  the  case-made,  waived  the  right  to  sug- 
gest any  amendments,  and  acknowledged 
the  case-made  as  a  true,  complete,  and  cor- 
rect statement  and  transcript  of  all  plead- 
ings, motions,  orders,  evidence,  flndings,  de- 
cisions, reports,  and  Judgment  and  proceed- 
ings had  in  the  cause,  and  that  the  same  was 
a  true  and  correct  case-made. 

If  the  order  of  reference  had  ordered  the 
referee  to  report  the  evidence  heard  before 
him,  and  the  evidence  had  been  made  a  part 
of  the  report,  there  is  no  question  but  the 
same  would  thereby  be  made  a  part  of  the 
record,  and  subject  to  review  by  virtue  there- 
of, and  in  that  case  there  would  have  been 
no  necessity  for  a  bill  of  exceptions;  and 
when  the  referee  and  the  parties  and  the 
court  recognized  that  the  referee  was  to  re- 
port the  evidence,  and  the  same  was  reported, 
and  all  this  appears  in  the  case-made,  and  no 
exceptions  by  dther  party,  we  are  of  the 
opinion  that  the.  order  of  reference  should 
be  treated  as  authorizing  the  referee  to  re- 
jxjrt  the  evidence. 

[2]  The  legal  title  being  In  the  defendant, 
the  burden  is  on  the  intervener  to  establish 
the  trust;  that  is,  the  title  of  the  property 
was  held  by  the  defendant  for  G.  F.  Killings- 
worth.  This  well-known  rule  Is  ennnciated 
tn  39  Cyc.  p.  152.  as  follows : 

"As  a  general  rule  the  law  will  not  presume 
a  resulting  trust  except  in  a  ease  of  necessity. 


and  the  burden  of  establishing  radi  a  trust, 
as  against  the  holder  of  the  legal  title,  is  on 
the  party  who  asserts  it.  In  case  <k  resulting 
trust  arising  from  payment  of  tiie  purchase- 
money  by  one  person  and  conveyance  to  an- 
other, the  burden  of  proof,  in  the  first  instance, 
is  on  the  party  daiming  the  trust,  to  prove  that 
the  purchase  was  made  with  money  or  assets 
furnished  by  or  belonging  to  him,  and,  if  it  has 
been  only  a  part  payment,  to  prove  the  pre- 
cise amount  so  used,  as  well  as  the  total  con- 
sideration." 

It  Is  insisted  by  the  defendant  that  the  rule 
controlling  in  the  instant  case  is  that.  If 
there  was  any  evidence  reasonably  tending 
to  support  the  judgment,  the  Judgment  should 
not  be  disturbed  by  this  court  There  is  no 
doubt  of  the  correctness  of  this  rule,  provid- 
ed this  was  a  law  action.  The  action  as 
originally  filed  by  Aldrldge  against  the  de- 
fendant, seeking  to  recover  the  iwssession 
of  the  land,  was  purely  a  legal  action,  and 
the  parties  were  entitled  to  a  trial  by  Jury, 
and,  had  the  cause  been  tried  by  the  Jury, 
and  the  verdict  returned,  or  if  a  Jury  had 
been  waived,  and  the  cause  tried  to  the  oourt, 
then  the  rule  insisted  on  by  the  defendant 
would  obtain.  But  when  the  intervener  filed 
his  petition,  seeking  to  have  a  trust  declared 
as  against  the  defendant,  the  Issues  between 
the  intervener  and  the  defendant  were  pure- 
ly of  an  equitable  nature.  No  objections  ap- 
pear to  have  been  made  by  any  of  tbe  par> 
ties  to  the  order  of  reference.  It  therefore 
follows  that,  the  Judgment  of  the  trial  court 
having  become  flnal  as  to  all  of  the  parties, 
exceitt  the  intervener  and  the  def^idant, 
the  action  in  so  far  as  they  are  concerned 
is  of  equitable  cognizance.  This  being  true, 
this  court  has  the  power  to  go  into  and  ex> 
amine  the  evidence,  and  the ',  Judgment  of 
tbe  trial  court  should  not  be  disturbed  un- 
less the  same  Is  foimd  to  be  clearly  against 
the  weight  of  the  evidence.  We  have  care- 
fully examined  the  evidence,  and,  while  we 
find  the  same  to  be  voluminous,  and  more  or 
leas  conflicting,  and  in  some  respects  contra-' 
dlctory,  we  are  not  prepared  to  say  that  the 
following  conclusions  could  not  reasonably 
be  drawn  therefrom;  that  the  land  was 
purchased  at  tbe  time  when  O.  F.  Killings- 
worth  was  in  failing  circumstances;  that 
the  first  payment  of  $50  was  borrowed  from 
the  First  National  Bank  of  Seminole,  a  note 
being  executed  for  this  amount  by  the  said 
Killingsworth  in  the  name  of  his  wife,  two 
notes  for  $100  each  to  the  vendor,  tbe  name 
of  the  defendant  being  signed  thereto  by 
G.  F.  Killingsworth,  arrangements  made  with 
a  brother  of  G.  F.  Killingsworth  to  allow 
Joseph  Carolina,  the  grantor  in  the  deed, 
merchandise  to  the  amount  of  $150,  the  bal- 
ance of  the  consideration;  within  a  very 
short  time  after  the  date  of  the  deed  G. 
F.  Killingsworth  made  an  assignment  for  the 
benefit  of  his  creditors,  and  was  at  a  later 
date  adjudicated  a  bankrupt;  that  no  part 
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of  tbe  consideration  paid  for  the  land  in 
controversy  was  taken  out  of  the  basinees 
of  G.  F.  KlllingBwortb.  The  note  executed 
to  the  bank  for  the  |50,  the  two  notes  for 
$100  each,  and  payment  for  tbe  merchan- 
dise furnished,  were  not  paid  until  several 
months  after  Oie  adjudication.  At  the  time 
tbe  assignment  was  made  for  the  benefit  of 
creditors,  O.  F.  KiUlngsworth  had  $6.20  in 
cash.  Soon  after  the  assignment  he  and  his 
wife,  the  defendant,  moved  on  the  farm  of 
the  defendant,  and  here  G.  F.  Eilllngsworth 
labored  and  saved,  and  the  major  i>ortion  of 
the  indebtedness  Incurred  for  the  purchase 
of  the  land  was  paid  with  funds 'derived 
from  the  sale  of  crops  raised  on  tbe  farm. 

It  therefore  follows  that,  as  no  rights 
of  creditors  were  affected  by  the  deed  being 
made  to  the  defendant,  the  trustee  in  bank- 
ruptcy is  not  entitled  to  have  the  land  de- 
clared as  part  of  the  assets  of  tbe  bank- 
rupt 

[3]  Tbe  rule  is  stated  in  7  0.  J.  132,  as 
follows : 

"Property  acquired  by  the  bankrupt  after  the 
adjudication  of  bankruptcy  does  not  pass  to 
the  trustee." 

The  court  in  Progressive  Building  ft  Loan 
Co.  V.  Hall,  220  Fed.  45,  135  O.  0.  A.  613, 
says: 

"Wages  of  a  bankrupt  earned  after  adjudi- 
cation are  not  properly  a  part  of  the  'assets' 
to  be  administered." 

[4]  We  are  not  prepared  to  say  that  the 
Judgment  of  the  trial  court  is  clearly  against 
the  weight  of  evidence.  This  being  our  con- 
clusion, the  judgment  of  the  trial  court  is 
therefore  affirmed. 

JOHNSON,  McNeill,  ELTING.  and 
NICHOLSON,  JJ.,  concur. 


(86  Okl.  192) 

NORTH    BRITISH    &    MERCANTILE    INS. 

CO.  V.  LUCKY  STRIKE  OIL  &  GAS 

CO.     (No.  10734.) 

(Supreme  Court  of  Oklahoma.    May  SO,  1922.) 

(SvUabui  ty  th«  Court) 

I.  Insaranoe   «=9388(2)    —   Where   insured's 
agent  requested  Insurer's  agent  to  Indorse  on 
policy  the  making  of  contract  of  sale  and  In- 
surer's agent  stated  It  would  not  be  neces- 
sary, Insurer  waived  forfeiture. 
Suit  was  brought  on  an  insurance  policy, 
which    provided:     "This    entire   policy,    unless 
otherwise  provided  by  agreement  indorsed  here- 
on or  added  hereto,  shall  be  void    *    *    *    if 
any  change    •    *    *    take  place  in  the  interest, 
title  or  possession  of  tbe  subject  of  insurance. 
*    *    •"    The  insured  had,  prior  to  the  loss, 
entered  into  an  executory  contract  of  sale  of 


the  property  insured  but  retained  possession 
thereof,  prior  to  the  loss  tbe  agent  of  the  in- 
sured submitted  said  contract  of  sale  to  tbe  is- 
suing agent  of  the  insurance  company  and  re- 
quested him  to  make  such  indorsement  on  the 
policy  as  he  saw  lit.  The  agent  of  the  insur- 
once  Company  stated  that  it  was  unnecessary 
to  make  such  indorsement,  that  the  policy  was 
nil  right.  Eeld,  that  the  insurance  company 
waived  the  forfeiture  incurred  by  the  execu- 
tion of  the  contract  of  sale  of  the  subject  of 
insurance,  and  was  estopped  to  plead  such  for- 
feiture. 

2.  insurance  «=>3S8(i)— Insurer,  raoognlzlna 
contract  after  cause  of  forfeiture,  waives  such 
eaase. 

Any  act  of  an  insurance  company,  recognis- 
ing  as  an  existing  contract  with  it  the  po'icy 
of  insurance  sued  upon,  after  knowledge  that 
the  cause  of  forfeiture  has  occurred,  is  a  "waiv- 
er" of  such  cause  of  forfeiture. 

Error  from  District  Court,  Garvin  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  by  Lucky  Strike  Oil  ft  Gas  Oona- 
pany'  against  North  British  ft  Mercantile 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified  and  af- 
firmed. 

Albert  L.  McRlIl,  of  Oklahoma  City,  for 
plaintiff  In  error. 

J.  T.  Blanton,  of  Paula  Valley,  for  def^id- 
ant  in  error. 

NICHOLSON,  J.  This  action  was  com- 
menced in  the  district  court  of  Garvin  coun- 
ty on  the  2l8t  day  of  January,  1915,  by  tbe 
Lucky  Strike  Oil  &  Gas  Company  as  plaln- 
tifl  against  the  North  British  &  Mercantile 
Insurance  Company  as  defendant,  to  recov- 
er the  sum  of  $1,000  upon  a  fire  insurance 
policy.  Issued  by  the  defendant  and  covering 
one  standard  rig,  derrick,  belt  and  attacb- 
ments  located  in  Garter  county.  Upon  a 
trial,  Judgment  was  rendered  for  the  plain- 
tiff from  which  an  appeal  was  by  the  de- 
fendant prosecuted  to  this  court,  and  the 
judgment  was  reversed  for  the  reason  that 
plaintiff  bad  failed  to  prove  that  proof  of 
loss  had  l>een  by  it  furnished  to  the  defend- 
ant, or  that  such  proof  of  ioes  had  been 
waived.  The  opinion  on  that  appeal  I>eing 
reported  in  (Okl.  Sup.)  173  Pac.  845.  Upon 
a  second  trial  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  sum  of  $960, 
with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum  from  January  1,  1915,  upon 
wliich  judgment  was  entered,  and  the  case 
is  again  brought  to  this  court  for  review. 

The  question  of  proof  of  loss  la  not  now 
presented,  but  the  insurance  company  con- 
tends that  the  contract  of  insurance  had 
t>een  breached  by  the  plaintiff;  that  tbe 
court  erred  in  giving  certain  Instructions  to 
the  jury;  and  that  the  verdict  of  the  jury 
was  excessive,  unauthorized  by  and  contrary 
to  law. 
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[1,  21  In  tiie  answer  of  tbe  defendant  It  Is 
averred,  as  a  second  defense,  that,  after  the 
Issaance  of  said  iKtUcy  and  on  or  about  the 
23d  day  of  July,  1914,  the  subject  of  said 
Insurance  became  incnmbered  by  a  chattel 
mortgage,  made,  executed,  and  delivered  by 
tbe  plalntur  to  Llmbocker  OU  Company, 
which  was  not  authorized  by  any  Indorse- 
ment upon  said  policy,  and  that  said  chattel 
mortgage  Incumbrance  constituted  a  viola- 
tion of  the  Insurance  contract  sued  upon, 
and  rendered  the  same  wholly  null  and  void, 
and,  as  a  third  defense,  the  defendant  plead- 
ed that,  after  the  Issuance  of  said  policy,  a 
change,  other  than  by  the  death  of  the  in- 
sured, took  place  in  the  interest  and  title 
of  the  subject  of  said  Insurance,  by  the  vol- 
untary act  of  the  Insured,  in  that  the  plain- 
tiff sold,  transferred,  and  conveyed  to  Llm- 
bocker OU  Company  a  certain  Interest  in 
the  subject^natter  of  such  insurance,  by 
entering  into  a  certain  agreement  in  writing, 
a  copy  of  which  Is  set  out  in  the  answer, 
and  that  said  change  of  interest  and  title 
in  the  subject-matter  of  said  insurance  vio- 
lated tbe  express  terms  of  said  insurance 
policy  and  rendered  the  same  wholly  null 
and  void. 

In  its  reply  the  plaintiff  admitted  the  ex- 
ecution of  tbe  contract  set  out  In  the  answer, 
and  pleaded  that,  immediately  upon  the  ex- 
ecution of  said  contract,  the  plaintift,  by 
its  agent  J.  E.  Matbers,  submitted  said  con- 
tract to  the  agent  of  the  defendant  Issuing 
said  policy  of  insurance,  who  was  then  the 
local  agent  of  the  defendant  In  Ardmore,  and 
requested  said  defendant  to  make  sncb  in- 
dorsement upon  said  policy  showing  the  ex- 
ecution of  said  contract  as  the  agent  might 
see  fit,  but  that  said  agent  at  said  time  ex- 
pressed it  as  his  (q;>lnlon  to  said  Mathers 
that  the  execution  and  delivery  of  said  con- 
tract did  not  require  the  Indorsement  of  the 
same  upaa  said  policy ;  that  said  agent  ex- 
pressed it  as  his  oidnlon  that  said  instru- 
ment was  not  a  chattel  mortgage,  but  was 
a  mere  contract  and  that  the  policy  did  not 
require  the  fact  of  Its  execution  to  be  In- 
dorsed thereon,  in  order  that  said  policy 
might  remain  in  full  force  and  effect;  and 
further  pleaded  that  said  defendant  is  now 
e8t(^>ped  by  reason  of  said  conduct  of  its 
said  agent,  who  was  authorized  to  make 
such  indorsement,  and  who  declined  to  do  so 
upon  the  submission  of  all  the  facts  to  him, 
and  that  tbe  defendant  has  waived  the  pro- 
visions of  said  policy  as  to  said  contract  and 
agreed  that  said  instrument  was  not  a  chat- 
ty mortgage,  and  waived  tbe  provislmis  of 
said  policy  requiring  the  Indorsement  upon 
said  policy  of  such  change  in  the  title  of  the 
plaintiff  in  said  property ;  that,  but  for  the 
conduct  of  tbe  agent  of  said  defendant  upon 
said  occasion,  this  plaintiff  would  have  had 
said  indorsement  made. 

Tbe  policy  of  insurance  on  which  tbli  tuit 
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was  brought  is  the  regular  Oklahoma  stand- 
ard form  and  the  provisions  therein  mate- 
rial on  this  appeal  are  as  follows: 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void  •  •  •  if  the  subject  of  in- 
surance be  pergonal  property  and  be  or  become 
iucnmbered  by  a  chattel  mortgage.  •  *  * 
This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  •  •  •  if  any  change,  other 
than  by  the  death  of  an  insured,  take  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  (except  change  of  occupants 
without  increase  of  hazard)  whether  by  legal 
process  or  judgment  or  by  voluntary  act  of 
insured  or  otherwise." 

The  contract  entered  into  between  the 
plaintiff  and  tbe  Umbockcr  Oil  Company, 
and  referred  to  by  the  defendant  as  both  a 
chattel  mortgage  and  contract  of  sale  is  In 
effect  an  executory  contract  of  sale,  but  In 
our  opinion  it  Is  immaterial  whether  it  be 
treated  as  a  mortgage  or  a  contract  of  sale, 
as  In  either  event  its  execution  and  delivery, 
without  the  consent  of  tbe  Insurance  com- 
pany Indorsed  thereon,  would  violate  the 
terms  of  the  policy,  unless  tbe  insurance 
company,  by  its  act  or  the  acts  of  Its  agent, 
waived  the  indorsement  required  by  the  pol- 
icy, and  this  brings  us  to  the  consideration 
of  the  statements  and  acts  of  Mr.  Jones,  the 
agent  of  the  defendant  at  Ardmore,  and  the 
one  who  issued  tbe  policy  to  tbe  plaintiff  in 
regard  to  said  contract 

J.  H.  Mathers,  secretary  and  director  of 
the  plaintiff,  testified,  in  substance,  that  Mr. 
Jones,  a  member  of  the  firm  of  C.  H.  Clem- 
ents &  Co.  solicited  the  Insurance  and  de- 
livered the  policy  upon  which  the  action  was 
brought,  and  that  the  plaintiff  i>aid  the  pre- 
mium thereon ;  that,  on  or  about  the  23d  day 
of  July,  1914,  he  had  a  conversation  with 
the  agent,  Jones,  in  regard  to  the  contract 
with  the  limbocker  Oil  Company;  submit- 
ted said  contract  to  Jones  and,  after  stating 
that  he  could  not  remember  the  exact  lan- 
guage used,  said: 

"But  the  substance  of  it  was  that  I  had  the 
contract  there  on  the  desk  and  I  showed  it  to 
Mr.  Jones  and  we  discussed  whether  or  not 
it  would  be  necessary  to  attach  a  copy  of  this 
contract  to  the  insurance  policy  or  to  indorse 
permission  to  enter  into  this  contract  on  the 
insurance  policy,  and  I  advised  him  that  I  had 
had  no  experience  in  fire  insurance.  I  had 
never  had  a  loss  and  I  didn't  know  their  techni- 
cal rules.  And  Mr.  ICilbum  and  the  directors 
had  asked  me  to  speak  to  him  about  it,  and 
he  and  I  both  agreed  that  It  would  not  be 
necessary,  and  he  then  asked  me  where  the 
policy  of  insurance  was  and  I  told  him  that  Mr. 
Vaughn,  who  was  our  treasurer,  and  Mr.  Mil- 
bum,  who  was  our  secretary,  had  tbe  policy  at 
Pauls  Valley  at  their  office.  And  if  it  was  nec- 
essary, I  would  send  and  get  it  if  he  wanted  it 
to  attach  a  copy  of  this  contract  to  it  with 
our  indorsement.    He  said  it  was  all  right  but 
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it  was  not  neceaaary,  bat  lie  said:  'Howerer, 
I  will  look  into  it  and  if  I  find  that  it  ia  neces- 
sary I  wHI  let  you  know.'  Now  that  was  the 
.  substance  of  the  conversatioD,  the  best  I  re- 
member  it" 

From  this  e-vldence,  whicb  Is  undisputed, 
it  clearly  appears  that  the  plaintiff  sought 
to  comply  with  the  terms  of  the  policy  and 
submitted  the  contract  of  sale  to  the  Issuing 
agent  of  the  defendant  for  the  purpose  of 
having  the  defendant  mal^e  such  indorse- 
ment on  the  policy  as  was  necessary  to  pre- 
serve the  insurance,  and  that  the  agent  stated 
that  such  indorsement  was  not  necessary; 
that  the  policy  was  all  right,  however,  that 
be  would  look  Into  the  matter,  and,  if  he 
found  that  an  indorsement  was  necessary, 
he  would  so  advise  the  plaintiff. 

It  is  obvious  that  this  statement  of  the 
agent  had  a  tendency  to  lead  the  plaintiff' 
into  the  belief  that  the  policy  would  remain 
In  full  force  and  effect  without  such  indorse- 
ment, and  that  it  was  through  the  fault  of 
the  agent  that  the  indorsemeat  was  not 
made,  and,  as  the  agent  never  afterward 
indicated  to  the  plaintiff  that  it  was  neces- 
sary that  the  indorsement  be  made,  it  was 
but  natural  that  the  plaintiff  should  believe 
that  the  policy  would  remain  in  force.  This, 
in  our  opinion,  constituted  a  waiver  of  the 
cause  of  forfeiture,  and  the  defendant  was 
estopped  to  plead  such  forfeiture  when  sued 
on  the  policy. 

The  defendant  insists  that  it  baa  bem  es- 
tablished by  the  decisions  ({f  this  court  that 
a  policy  writing  agent  at  the  inception  of 
the  contract  may  waive  provisions  of  the 
policy,  but  that  an  oral  waiver  cannot  be 
made  by  the  agent  after  the  policy  has  been 
issued  and  delivered,  for  the  reason  that  the 
assured  ia  advised  of  the  limitations  of  the 
power  of  the  agent,  as  set  forth  in  the  con- 
tract of  Insurance. 

The  provision  in  the  policy  as  to  limita- 
tions of  the  agent's  authority  reads  as  fol- 
lows: 

"This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions  and  agree- 
ments, or  conditions  as  may  be  indorsed  here- 
on or  added  hereto,  and  no  officer,  agent,  or 
other  representative  of  this  company  sbaU  have 
power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  forms  of  this 
policy  may  be  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provi- 
sions and  conditions  no  officer  or  agent  or  rep- 
resentative shall  have  such  power  or  be  deemed 
or  held  to.  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  BO  written  or  attached" 

— and  cite  in  support  of  this  contention  the 
case  of  Des  Moines  Insurance  Co.  v.  Moon, 
83  OkL  437,  126  Fac.  755,  wherein  the  court 
held: 


"A  provision  of  a  policy  of  fire  insnnmce, 
executed  in  the  Indian  Territory  before  the 
admission  of  the  state,  which  provided  that  this 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void,  ♦  •  ♦  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,  •  •  •  •  ^gg  not  waived  by  rea- 
son of  the  fact  that  the  agent,  countersigning 
said  policy,  had  knowledge  at  the  time  the 
policy  was  issued  that  the  insured  did  not  have 
unconditional  and  sole  ownership,  or  by  the  act 
of  the  agent  thereafter  indorsing  upon  the 
policy  a  vacancy  permit,  where  the  poUcy  pro- 
vided that  no  officer,  agent,  or  representative 
of  the  company  shall  have  power  to  waive  any 
provfsion  or  condition  of  the  policy,  unless  snch 
waiver,  if  any,  shall  be  written  upon  or  attach- 
ed to  the  policy" 

— but  that  case  involved  a  policy  Issued  In 
the  Indian  Territory  before  the  admission 
of  the  state  into  the  union,  and  this  court 
held  that  It  was  bound  to  follow  the  rule  an- 
nounced by  the  Supreme  Court  of  the  United 
States  in  Northern  Assurance  Co.  of  Iiondon 
V.  Grand  View  Building  Association,  183  U. 
S.  308,  22  Sup.  Ot  133,  46  L.  Ed.  213.  How- 
ever, in  Western  National  Insurance  Co.  ▼. 
Marsh,  34  Okl.  414,  125  Pac.  1094,  42  L.  R. 
A.  (N.  S.)  991,  this  court  refused  to  follow 
the  rule  of  Northern  Assurance  Co.  of  Lon- 
don V.  Grand  View  Building  Association,  ia 
cases  arising  on  contracts  of  insurance  Is- 
sued since  the  admission  of  the  state,  and. 
as  to  such  contracts,  adopted  the  rule  sup- 
ported by  the  great  weight  of  authority  ot 
the  state  courts  that,  where  the  Issuing 
agent  had  authority  to  make  the  contract  of 
insurance  an  authority  to  Indorse  thereon 
the  consent  of  the  company  to  the  existence 
of  other  insurance,  that  when  he  was  ad- 
vised of  other  insurance  and  had  full  knowl- 
edge thereof,  and  executed  and  delivered  the 
contract  and  received  the  premium  from  the 
Inibured,  the  company  was  bound  by  bis 
knowledge  and  could  not  defeat  recovery  be- 
cause of  such  other  insurance. 

To  the  same  effect  is  Insurance  Go.  of 
North  America  v.  LitUe,  34  Okl.  449,  125 
Pac  1098.  While,  in  the  first  case  men- 
tioned, the  agent  had  Imowledge  of  other  in- 
surance, and.  In  the  other,  bad  knowledge  of 
a  chattel  mortgage  on  the  subject  of  Insur- 
ance at  the  time  the  policy  was  issued,  no 
good  reason  api)ears  why  the  doctrine  at 
these  cases  should  not  apply  to  the  facts  In 
the  case  at  bar.  The  issuing  agent  had  au- 
thority to  Indorse  on  said  policy  an  agree- 
ment authorizing  the  contract  between  the 
plaintiff  and  the  Llmbocker  OU  Company, 
and,  had  this  indorsem^nt  been  made  by  him, 
the  validity  of  such  insurance  could  not 
have  been  questioned,  and  when  be  was  ad- 
vised of  said  contract  and  was  requested  to 
make  sudi  Indorsrauent  but  failed  to  do  ao, 
because  he  considered  such  indorsement  un- 
necessary, and  so  notified  the  plaintiff,  there- 
by twMgaizixig  as  still  exlatlBg  the  contract 
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of  faunrance,  the  defendant  la  bound  by  Ms 
knowledge  and  cmduct  and  should  not  be 


permitted  to  question  the  validity  of  such      the"  '»  •»  Imos  •*  material  fact,  and.  If  not, 


policy  on  the  gronnd  that  such  indorsement 
In  writing  was  not  made.  This  is  supported 
by  the  following:  Springfield  Fire  &  Marine 
Ins.  Co.  V.  E.  B.  CockreU  Holding  C!o.  (CM. 
Sup.)  169  Pac.  1060;  Pldellty-Phenbc  Fire 
Ins.  Co.  V.  School  Dlst.  No.  62  of  Jackson 
County  (Okl.)  174  Pac.  618 ;  American  Surety 
CcHnpany  of  New  York  v.  Stinnett,  78  Okl. 
81,  188  Paa  1060;  British  American  Assur. 
CO.  v.-  Francisco,  58  Tex.  Civ.  App.  76,  123 
8.  W.  1144 ;  Bank  of  Anderson  v.  Home  Ins. 
Co.,  14  Gal.  App.  208,  111  Pac.  507;  Liquid 
Carbonic  Acid  Mfg.  Co.  et  al.  v.  Phoenix 
Ins.  Co.,  126  Iowa,  225,  101  N.  W.  740; 
Briefs  on  Laws  of  Insurance  by  Cooley,  voL 
8.  p.  2514. 

The  instructions  complained  of  fairly  state 
the  principles  of  law  applicable  to  this  case, 
and  the  court  did  not  err  in  giving  the  same 
to  the  Jury. 

The  verdict  was  for  the  sum  of  $960,  with 
Interest  therecm  from  January  1,  1915.  In 
St  Paul  Fire  &  Marine  Insurance  Co.  T. 
Bobison  (Okl.  Sup.)  180  Pac.  702,  it  was  held 
tliat  interest  cannot  be  recovered  upon  un- 
liquidated damages,  where  it  is  necessary 
for  a  Judgment  or  verdict  to  be  bad  in  order 
to  ascertain  the  amount  of  such  damages. 
Counsel  for  defendant  In  error  do  not  ques- 
tion the  correctness  of  the  rule  there  an- 
nounced, but  suggest  that,  if  the  decision  in 
tliat  case  is  followed,  this  court  should  mod- 
1^  the  Judgment  by  eliminating  the  item  of 
Interest  up  to  the  date  of  the  Judgment 
This  in  effect  is  a  confession  of  error,  and, 
without  considering  the  correctness  of  the 
rule  announced,  we  will  follow  counsel's 
mggestion. 

l%e  Judgment  will  therefore  be  modified, 
bj  deducting  interest  on  the  damages  al- 
lowed from  January  1,  1015,  to  the  date  of 
the  verdict  viz.  January  16,  1919,  and,  as 
so  modified,  is  affirmed. 

JOHNSON,  KANE,  McNEULJo  and  EI/T- 
mo,  33^  concur. 


(8e  Okl.  ue) 

SCOTT  tt  at.  V.  WOODS  LUMBER  CO. 
(No.   10727.) 

(Supreme  Court  of  Oklahoma.    Slay  80,  1^2.) 

(8vllaiu$  tv  th«  Court.) 

I.  Pleading  «=9205(5)  —  A  general  demarrer 
should  sot  be  sustained  to  a  petition,  which, 
stripped  of  unnacassary  verbiige^  states  cause 
of  action. 
Where  the  plalntiS's  petition,  stripped  of 
•nrplas    and   vnnecessar;    verbiage,    states    a 
canse  of  action  against  the  defendant,  a  gen- 
eral demurrer  thereto  should  be  overruled. 


2.  Plea«nng  «3>3^  (3)— Motion   for  Judgment 
on    pleadings    presents    qnastlons    whether 


which  party  Is  entitled  to  judgment. 
A  motion  for  jndgment  on  the  pleadings 
presents  two  qnestions  to  the  eourt  in  the  fol- 
lowing order:  (1)  la  there  any  Issue  of  ma- 
terial fact?  And  if  no  issue  of  material  fact 
is  presented  by  the  pleadings  (2)  which  party 
is  entitied  to  the  Judgment? 

3.  Appeal  and  error  ^=3553 (I)— Two  methods 
of  bringing  up  record  on  petition  In  error 
stated. 

There  are  two  ways  of  bringing  a  record  to 
this  court  in  support  of  a  petition  in  error: 
(a)  The  party  appealing  may  attach  to  his  peti- 
tion in  error  a  case-made  containing  ail  the 
record,  including  evidence  and  statements  of 
the  exceptions,  without  the  necessity  of  having 
the  exceptions  reduced  to  writing,  allowed,  and 
bigned  by  the  trial  Judge;  (b)  or,  the  appealing 
party  may  attach  to  his  petition  in  error  a 
transcript  of  the  record,  and  if  he  desires  to 
bring  to  the  court  any  part  of  the  record  other 
than  the  pleadings,  the  process,  the  return,  re- 
ports, verdict  orders,  and  judgments,  as  pro- 
vided for  in  section  6146,  Rev.  Law,  1910,  he 
must  incorporate  same  into  the  record  Iqr  a 
bill  of  exceptions. 

4.  Record  held  to  show  that  trial  court  did  not 
err  In  rendering  Judgment  on  pleadings  for 
plaintiff. 

Becord  examined  and  held,  that  the  trial 
court  did  not  err  in  rendering  judgment  in  fa- 
vor of  the  plaintiff  on  the  pleadings. 

(Additional  BvUahMt  6y  BditorUa  Staff.) 

5.  Appeal  and  error  «=3880  (3)— Defendants 
against  whom  no  personal  Judgment  was  ask- 
ed held  foreclosed  to  question  amount  owing 
by  another  defendant 

Where  no  personal  judgment  was  asked 
against  two  of  the  defendants,  they  were  fore- 
closed to  question  the  amount  due  and  ovring 
by  another  defendant 

6.  Vendor  and  pnrobaser  «=s>240— Party  seek- 
ing benefit  of  law  as  to  innocent  purchasers 
must  plead  it 

To  have  the  benefit  of  the  law  as  to  inno- 
cent purchasers,  parties  claiminip  audi  benefit 
must  plead  it 

Appeal  from  District  Court,  Craig  County; 
A.  C.  Brewster,  Judge. 

Action  by  the  Woods  Lumber  (Company,  a 
partnership  composed  <A  O.  B.  Woods  and 
another  against  John  W.  Scott  and  another. 
Plaintiffs'  motion  for  Judgment  on  the  plead- 
ings was  sustained  and  Judgment  rendered 
for  plaintiffs,  and  defendant  Scott  and 
defendant  First  National  Bank  of  Miami, 
OkL,  appeal.    Affirmed. 

F.  W.  Church  and  Andrew  J.  Jones,  both 
of  Miami,  for  plaintiffs  in  error. 

0.  (TaldweU,  of  Vlnita,  for  defendants  in 
error. 


«=9For  other  ca<M  «••  (am*  topio  aod  KBY-NUMBBR  In  all  IUy-Numb«r«d  Dlgtati  and  Iad«x«s 
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JOHNSON,  J.  This  1b  an  appeal  from  the 
district  court  of  Craig  county.  On  the  18th 
day  of  April,  1918,  Woods  Lumber  Company, 
a  partnership  compoeed  of  O.  E.  Woods  and 
W.  J.  Woods,  commenced  an  action  in  the 
district  court  of  Craig  county,  Okl.,  against 
Mary  Smith,  John  W.  Scott,  and  the  First 
National  Bank  of  Miami  as  defendants,  pray- 
ing for  Judgment  against  the  defendant  Mary 
Smith  for  the  sum  of  $418.35,  and  to  fore- 
close a  materialman's  lien  on  the  buildings 
and  land  described  in  the  said  petition  for 
said  amount,  and  that  said  lien  be  adjudged 
superior  to  the  rights  of  the  defendants  Scott 
and  the  First  National  Bank;  tliat  the  lien  be 
foreclosed  and  the  property  ordered  sold  to 
pay  said  amount,  costs,  and  attorney's  fees. 

No  personal  Judgment  was  sought  against 
Scott  or  the  bank.  Service  was  had  on  Mary 
Smith  by  publication,  and  she  made  default. 
Personal  service  was  had  on  the  other  two 
defendants,  and  they  answered. 

The  plaintiff  filed  a  motion  for  Judgment 
on  the  pleadings  as  against  the  two  answer- 
ing defendants,  and  the  trial  court  sustained 
the  same  and  rendered  Judgment  according- 
ly, to  reverse  which  this  proceeding  In  error 
was  commenced  by  the  defendant  Scott  and 
the  bank  by  petition  in  error  with  a  tran- 
script of  the  record  attached  thereto. 

The  parties  wll  be  referred  to  hereinafter 
as  plaintiffs  and  defendants,  respectively,  as 
they  appeared  in  the  trial  court  The  plain- 
tiffs* petition  In  error  contains  six  specifica- 
tions of  error,  which  are  as  follows: 

(1)  "The  court  erred  in  sastaining  the  mo- 
tion for  judgment  on  the  pleadings.  (2)  The 
court  erred  in  overruling  the  general  demurrer 
of  said  plaintiSs  in  error  filed  in  said  cause. 
(3)  The  court  erred  in  denying  the  right  of 
trial  by  jvry  in  said  cause.  (4)  The  court  err- 
ed in  overruling  the  motion  to  strike  filed  by 
the  plaintiffs  in  error  in  this  cause.  (6)  The 
court  erred  in  overruling  the  motion  to  require 
plaintiffs  to  make  petition  more  definite  and 
certain  filed  by  plaintiffs  in  error  in  this  cause. 
(6)  The  court  erred  in  reiidering  judgment 
against  the  defendants  in  said  cause." 

The  third  specification  of  error,  supra,  was 
expressly  waived  by  counsel  in  their  brief. 
Counsel  for  defendants  have  argued  together 
specifications  of  error  numbered  4  and  5,  in 
their  brief.  These  assignments  cannot  be 
considered  by  this  court,  because  the  motions 
therein  referred  to  are  not  part  of  the  rec- 
ord. 

[3]  As  hereinbefore  stated,  this  appeal  is 
prosecuted  by  a  transcript  of  the  record 
which  does  not  contain  any  case-made  or  bill 
of  exceptions,  in  which  the  motions  referred 
to  are  incori)orated  as  required  by  law. 

In  the  case  of  Stonebraker-Zea  Cattle  Co. 
T.  Hilton,  34  Okl.  225,  124  Pac.  1062,  this 
court  stated,  in  paragraph  .1  of  the  sylla- 
bus as  follows: 

"Motions  presented  in  the  trial  court,  the  rul- 
ings thereon,  and  ezceptions  are  not  properly 


part  of  the  record,  and  can  only  be  preserred 
and  presented  for  review  on  appeal  by  incor- 
porating the  same  into  a  bill  of  exceptions  or 
case-made.  The  record  proper  In  a  civil  action 
consists  of  the  petition,  answer,  reply,  demur- 
rers, process,  rulings,  orders,  and  judgment; 
and  incorporating  motions,  affidavits,  or  other 
papers  into  a  transcript  will  not  constitute 
them  a  part  of  the  record,  unless  made  so  by 
bill  of  exceptions.  Motions  and  proceeding* 
which  are  not  part  of  the  record  proper  can 
only  be  presented  for  review  by  incorporating 
them  into  a  case-made,  or  by  preserving  them 
by  bill  of  exceptions  and  embracing  them  la 
the  transcript." 

See,  also,  the  following  cases  for  the  same 
ruling:  Brown-Beane  Co.  et  al.  v.  Rucker, 
36  Okl.  698,  129  Pac.  1;  Craig  v.  Greer,  33 
OkL  302, 124  Pac.  1096;  Green  et  al.  v.  Incor- 
porated Town  of  Yeager,  23  Okl.  128,  99  Paa 
»06;  Lamb  et  aL  v.  Young  et  al.,  24  OkL  614, 
104  Pac.  335 ;  Nelson  et  al.  v.  Glenn  et  al.,  28 
Okl.  675,  115  Pac  471;  Tribal  Development 
Co.  V.  White  Bros,  et  al.,  28  OkL  625,  114 
Pac.  736;  Richardson  v.  Beidleman  (OkL) 
126  Pac.  816;  Vann  et  at  v.  Union  Central 
Life  Ins.  Co.  et  al.,  79  OkL  17,  191  Pac.  175. 

In  the  latter  case,  supra,  In  quite  an  elab- 
orate opinion  by  Ramsey,  J.,  speaking  for  the 
court.  It  was  stated,  in  syllabus  8  and  9, 
as  follows: 

(8)  "There  are  two  ways  of  bringing  a  ree- 
ord  to  this  court  in  support  of  a  petition  in  er- 
ror: (a)  The  party  appealing  may  attach  to 
his  petition  in  error  a  case-made  containing  all 
the  record,  including  evidence  and  statements 
of  the  exceptions  without  the  necessity  of  hav- 
ing the  exceptions  reduced  to  writing,  allowed, 
and  signed  by  the  trial  judge;  (b)  or,  the  ap- 
pealing party  may  attach  to  his  petition  in  er- 
ror a  transcript  of  the  record,  and,  if  he  desires 
to  bring  to  the  court  any  part  of  the  record 
other  than  the  pleadings,  the  process,  the  re- 
turns, reports,  verdict,  orders,  and  judgments, 
as  provided  for  in  section  5146,  Rev.  Laws 
1910,  lie  must  incorporate  the  same  into  the 
record  by  a  bill  of  exceptions. 

(9)  "The  bill  of  exceptions  must  be  reduced 
to  writing  during  the  term  of  court  at  which 
the  proceedings  were  had,  unless  the  ruling  and 
decision  excepted  to  is  made  in  vacation  or  at 
chambers,  allowed  and  signed  by  the  trial  judge, 
and  filed  with  the  pleadings  as  a  part  of  the 
record.  The  bill  of  exceptions  never  becomes  a 
part  of  the  record  until  it  is  filed  in  the  trial 
court;  and  unless  filed  in  that  court  it  cannot 
be  incorporated  into  a  transcript  in  support 
of  the  petition  in  error  in  this  court" 

[1]  The  defendants'  second  spedflcatioo  of 
error,  that  the  court  erred  in  overruling  the 
general  demurrer  of  defendant  to  t^intiffs' 
petition,  is  without  merit  The  petition  in 
substance  alleges  that  Pearl  H.  Smith  and 
Mary  Smith  were  husband  and  wife,  and 
that  Pearl  Smith  is  now  dead.  That,  in  Oc- 
tober, 1910,  said  Pearl  Smith  became  the 
owner  of  the  property  (describing  it)  by  con- 
veyance to  him  by  a  warranty  deed;  that 
I  they  lived  on  the  said  farm  together  and,  ia 
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December,  1911,  Pearl  Smith  conveyed  the 
land  to  his  wife,  Mary  Smith,  and  they  con- 
tinued to  live  on  it;  that  said  Pearl  Smith 
and  Mary  Smith  pnrchased  the  materials 
from  plaintiff  to  bnlld  buildings  on  the  said 
land;  that  plaintiff  did  not  know  of  the 
transfer  of  the  title  to  Mary  Smith  and 
charged  the  materials  to  Pearl  Smith;  that 
plaintiff  did  not  know  whether  the  convey- 
ance was  bona  fide  or  not,  but  if  so  Pearl 
Smith  was  acting  as  the  agent  of  his  said 
wife  in  purchasing  the  materials  and  with 
ber  knowledge  and  consent;  that  the  last  of 
the  materials  were  furnished  on  the  17th 
day  of  August,  1917,  amounted  to  $418.35, 
and  that,  on  the  8th  day  of  September,  1917, 
plaintiff  filed  a  lien  statement  in  the  office 
of  the  court  clerk  of  Craig  county,  Okl.,  the 
county  in  which  tike  land  lies,  against  the 
buildings  and  the  farm.  The  property  ia 
particularly  described  and  is  a  corrcet  de- 
scription. The  name  of  the  owner  was  given 
as  Pearl  Smith.  Plaintiff  alleges  tliat,  aft- 
ts  this  was  done,  Mary  Smith  sold  the  prop- 
erty to  defendant  Scott  and  he  in  turn  mort- 
gaged It  to  the  bank.  The  petition  alleged 
that  Scott  and  the  bank  had  notice  of  the 
lien  of  plaintiff,  and  before  they  purchased 
or  loaned.  It  is  obvious  that  the  petition 
stated  a  cause  of  action  against  the  defend- 
ants, therefore  the  defendants'  demurrer  was 
properly  overruled  by  the  trial  court. 

[2]  The  defendants'  first  and  sixth  assign- 
ment  of  error  are  that  the  court  erred  in 
sustaining  the  motion  for  judgment  on  the 
Readings,  and. in  rendering  Judgment  against 
the  defendants  in  said  cause.  The  answer  of 
the  defendants  was  as  follows: 

"Comes  now  the  defendants  John  W.  Scott 
and  the  First  National  Bank  of  Miami  and  for 
answer  to  plaintiFs  petition  deny  each  and  ev- 
ery material  allegation  therein  contained,  ex- 
cept such  as  are  hereinafter  specifically  admit- 
ted, and  demand  strict  proof  thereof.  Defend- 
ants admit  that,  in  January,  1918,  the  defend- 
ant Mary  Smith  sold  and  transferred  the  land 
upon  which  a  lien  is  herein  sought  to  be  estab- 
lished and  foreclosed,  together  with  all  the  im- 
provements theieon,  to  the  defendant,  John  W. 
Scott,  such  conveyance  being  by  deed  of  general 
warranty  dated  January  24,  1918,  excepting 
only  a  mortgage  in  favor  of  Gum  Bros.  De- 
fendants further  admit  that,  on  the  2d  day  of 
Febmary,  1918,  said  defendant,  John  W.  Scott, 
executed  a  mortgage  upon  the  said  land  and 
improvements  in  favor  of  the  defendant.  First 
National  Bank  of  Miami,  OkL" 

As  we  have  seen,  Mary  Smith  was  the  prin- 
cipal debtor.  No  personal  judgment  was 
sought  against  the  defendant  Scott  and  the 
bank.  The  only  question  between  plaintiff 
and  the  defendant  Scott  and  the  bank  was 
the  one  of  priority  of  rights.  The  petition 
was  verified,  the  copy  of  the  record  of  the 
court  clerk  as  to  filing  the  lien  was  verified, 
and  the  defendant  Mary  Smith  made  default. 
By  making  default,  she,  in  effect,  confessed 
this  amount  of  tlte  daim  of  the  plaintiff. 


Tlie  defendants'  answer  admits  that  in 
January,  1918,  the  defendant  Mary  Smith 
sold  and  transferred  the  land  upon  which  a 
Uen  is  sought  to  be  established  and  fore- 
closed, together  with  all  improvements  there- 
on, to  the  defendant  John  W.  Scott.  Such 
conveyance  was  by  warranty  deed,  dated 
January  24,  1918,  excepting  only  the  mort- 
gage in  favor  of  Gum  Bros.  Defendants  fur- 
ther admit  that,  on  the  2d  day  of  February, 
1918,  said  defendant  John  W.  Scott  executed 
a  mortgage  upon  said  land  and  improvements 
in  favor  of  the  defendant  First  Katlonal 
Bank  of  Miami. 

In  the  case  of  Slerzek  et  al.  v.  Smith  et 
al.  (Om.  Sup.)  206  Fac.  611,  this  court,  in 
an  opiniMi  filed  June  28,  1921,  not  yet  of- 
ficially reported,  in  an  action  wherein  the 
plaintiff  sought  personal  judgment  and  fore- 
closure, and  made  other  persons  parties  de- 
fendant on  account  of  liens  they  claimed, 
and  wherein  the  principal  defendant  made 
default,  the  court  said : 

'TThey  tried  to  place  themselves  in  the  por- 
tion that  the  defendants  in  error  Mary  and 
Robert  West  occupied,  and  argued  that  the 
law  Is  likewise  applicable  to  them.  Had  the 
AYests  appeared  and  contested  this  suit  of  the 
plaintiff  and  demanded  a  Jury,  then,  no  doubt, 
error  would  have  been  committed  by  the  re- 
fiisal  to  grant  them  a  jury  trial  because  a  per- 
sonal judgment  was  asked  against  them  on  the 
plaintilTs  contract  and  mortgage.  However, 
by  their  default,  they  admitted  the  questions 
raised  as  to  them.  As  to  the  appeaUog  par- 
ties, the  action  as  to  them  was  the  foreclosure 
of  the  plaintiff's  mortgage.  The  plaintiff  did 
not  ask  a  money  judgment  against  the  defend- 
ants, who  are  not  plaintiffs  in  error,  but  asked 
that  his  mortgage  and  lien  be  declared  a  prior 
lien,  the  cancellation  of  deeds  and  mortgages, 
the  subjects  of  stiit,  dismissed,  which  is  purely 
an  equitable  matter." 

So,  in  the  instant  case,  the  questions 
raised  as  to  Mary  Smith,  she  being  in  de- 
fault, were  admitted. 

[5]  When  no  personal  judgment  was  asked 
as  against  defendants  Scott  and  the  bank, 
they  were  foreclosed  as  to  the  question  of 
the  omount  due  and  owing  by  the  defendant 
Mary  Smith. 

[6]  They  did  not  plead  that  they  were  bona 
fide  purchasers,  neither  was  their  answer 
verified.  To  have  the  benefit  of  the  law  on  in- 
nocent purchasers  It  must  be  pleaded.  Bruce 
et  aL  V.  Overton  et  al.,  64  Okl.  350,  164  Pac. 
340;  Adams  Oil  &  Gas  Go.  t.  Hudson,  55  OkL 
386,  155  Pac.  220;  Tucker  v.  Leonard  et  al., 
76  Okl.  16, 183  Pac  907;  Mobiey  v.  Bhoades 
et  al.,  77  OkL  64.  186  Pac  230;  Mcintosh  t. 
Holtgrave  et  aL,  79  Okl.  63,  191  Pac  739. 

In  the  case  of  Bruce  t.  Overton,  supra, 
the  second  syllabus  of  the  case  is  as  follows: 

"A  person  seeking  protection  as  an  innocent 
purchaser  of  real  estate  without  notice  of  an 
outstanding  title  must  both  allege  and  prove 
the  facta  constituting  liim  such  innocent  pur- 
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ehaaer,  and,  nnlesa  lie  does  bo,  that  issue  is  not 
raised." 


In  the  body  of  the  opinion  the  conrt  said: 

"^t  is  an  affirmatiTe  defense,  and  the  facts 
constituting  the  same  are  usually  peculiarly 
within  the  linonledge  of  the  person  claiming 
to  be  an  innocent  purchaser.  He  Itnows  wheth- 
er or  not  the  consideration  was  paid,  and,  if 
so,  what  it  was,  and  whether  he  had  knowledge 
of  the  outstanding  title  or  notice  of  any  fact 
that  would  tend  to  put  him  upon  inqniry,  and 
he  is  called  upon  to  plead  and  prove  such 
facts." 


In  the  case  ot  Mobley  t.  Rhoades,  supra, 
the  tirst  paragraph  of  the  syllabus  is  as  fol- 
lows: 

"An  answer,  setting  up  the  defense  of  inno- 
cent purchaser  without  notice,  must  state  facts 
sufficient  to  show  a  bona  fide  purchase.  It 
should  state  the  consideration,  which  most  ap- 
pear from  the  averment  to  be  'yaluable'  within 
the  meaning  of  the  rules  upon  the  subject,  and 
should  show  that  it  has  actually  been  paid,  and 
sot  merely  secured.  It  should  also  deny  no- 
tice in  the  fullest  and  clearest  manner,  and 
this  denial  is  necessary,  whether  notice  is 
charged  in  the  complaint  or  not." 

[4]  In  the  drcnmstances  disclosed  by  the 
record,  we  thinly  the  trial  court  cbmmitted  no 
error  In  sustaining  the  plaintUTs  motion  for 
judgment  on  the  pleadings. 

The  judgment  of  the  trial  conrt  is  there- 
fore affirmed. 

Md^EILL,  NICHOLSON,  ELTING,  MILL- 
BR,  and  KENNAMER,  JJ„  concur. 


(M  Okl.  190) 

8N0UFFER  v.  FIRST  NAT.  BANK 
MEDFORD.     (No.  10748.) 


OF 


(Supreme  Court  of  Olilahoma.    May  80,  1922.) 

(8vHalnu  by  th«  Cvnrt.) 

I.  Trial  «=3260( I)— Refusal  of  Inatruotlon  en 
a  matter  oovsred  by  InstrHctloss  ghren,  not 
error. 
It  is  net  error  to  refuse  a  requested  In- 
struction that  correctly  states  the  law,  if  sub- 
stantially the  same  instruction  is  embodied  in 
the  charge  of  the  court  to  the  jury,  and  the 
instructions  as   a  whole   correctly   state   the 
law  applicable  to  the  facts  in  the  case. 

%  Trial    ®=> 1 93 (I)— Refusal    of    Isstmctloa, 
amounting  to  an  Intlmattos  of  tiie  coBrfs 
•plnloa  not  error. 

It  is  not  error  to  refuse  a  requested  in- 
struction, which  calls  the  attention  of  the  jury 
to  particular  facts  in  the  evidence,  or  the  in- 
ference that  may  be  drawn  therefrom,  in  such 


a  manner  as  to  amount  to  an  Intimation  of  the 
court's  opinion,  as  to  the  weight  of  the  evidence. 

3.  Bills  and  notes  «=>327— Maker  U  liable  te 
a  bona  flde  holder  for  value  taking  In  da* 
course  before  maturity. 

The  general  rule  may  be  said  to  be  that, 
when  a  person  executes  a  negotiable  instru- 
ment fair  on  its  face  with  nothing  to  indicate 
defects,  possible  defenses,  or  equities  in  his 
favor,  lie  does  so  with  the  knowledge  tliat  it  will 
pass  current  in  the  market,  and  may  fail  into 
the  hands  of  an  innocent  purchaser.  The  mak- 
er takes  this  risk;  and  if  it  does  so  pass  ia 
the  regular  course  of  business,  before  maturity 
for  value,  into  the  hands  of  a  person  who  take* 
it  iU'  good  faith  without  knowledge  of  defects, 
imperfections,  or  defenses  that  may  be  urged 
against  its  payment,  the  maker  is  liaUe  to  such 
innocent  holder,  no  matter  what  defenses  he 
might  have  as  between  himself  and  the  orig^ 
inal   payee. 

4.  Appeal  Md  error  «=9lOOI(l)— MHiere  th» 
Instrnetlens  fairly  and  dearly  state  the  law 
and  the  evldesce  supports  the  verdlot.  It 
will  sot  be  reversed. 

When  the  instructions  taken  as  a  whole 
fairly  and  clearly  state  the  law  applicable  to 
the  case,  and  there  is  sufficient  evidence  to  sup- 
port the  verdict  of  the  jury,  the  judgment  wdll 
not  be  reversed  on  appeaL 


Appeal  from  District  Court,  Grant  (Sonnty; 
J.  W.  Bird,  Judge. 

Action  by  the  First  National  Bank  of 
Medford,  ObL,  against  A.  T.  Snouffer.  ye(>> 
diet  and  judgment  for  plaintiff,  and  the  de- 
fendant appeals.     Affirmed. 

8.  B.  Amidon,  D.  M.  Dale,  S.  A.  Bnokland, 
H.  W.  Hart,  and  Glenn  Porter,  all  of  Wichita, 
Kan.,  for  plaintiff  in  error. 

B.  H.  Breeden,  of  Medford,  for  defendant 
In  error. 

McNEIIXv  3.  The  First  National  Bank  of 
Medford  commenced  this  action  against  A. 
T.  Snouffer  to  recover  judgment  on  a  prom- 
issory note  executed  by  Snouffer  to  M.  M. 
Wllford  dated  the  21st  day  of  August,  1917, 
whidi  note  was  purchased  by  the  plaintiff 
before  maturity  in  due  course  and  for  a 
good  and  valuable  consideration,  ^le  de- 
fendant filed  an  answer  and  an  amended  an- 
swer. The  amended  answer  denied  the  execu- 
tion of  the  note,  and  pleaded  the  note  was 
obtained  by  Wilford  by  fraud,  and  alleged 
that  Wilford  offered  to  sell  the  defendant 
50  shares  of  stock  in  the  Dixie  Engineering 
Company  at  $20  per  share  and  delivered  SO 
additional  shares  of  stock  free,  making  100 
shares  of  stock,  for  the  sum  of  $1,000.  It 
was  alleged  that  Wilford  represented  that 
the  Dixie  Engineering  (Company  had  a  large 
plant  and  was  a  large  manufacturing  con- 
cern at  Enid,  OkL,  manufacturing  farm  elec- 
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trie  light  plants.  It  was  farther  alleged 
wnford  also  agreed  to  Install  a  light  plant 
within  30  days  as  a  part  of  the  considera- 
tion. It  was  further  alleged  at  the  time  of 
executing  the  note  Wllford  executed  a  writ- 
ten agreement  whereby  he  agreed  to  sell  50 
shares  of  stock  at  $20  per  share  within  six 
months,  and,  If  not,  to  return  the  note,  and 
it  is  alleged  that  all  the  statements  and  rep- 
resentations made  by  Wilford  were  false, 
fraudulent,  and  untme;  that  defendant  re- 
lied upon  said  representation;  and  that  Wil- 
ford had  never  Installed  the  light  plant  and 
the  consideration  failed.  With  the  Issues 
thus  framed,  the  cause  was  submitted  to  the 
Jury,  and  the  Jury  returned  a  verdict  in  fa- 
vor of  the  plaintiff.  From  said  Judgment  the 
defendant  has  appealed. 

The  material  facta  are  substantially  as  fol- 
lows: The  Dixie  Engineering  Company  pur- 
ported to  be  manufacturers  of  electric  light 
plants  for  farm  and  rural  use,  and  was 
located  at  Enid.  The  company  had  never 
mannfactured  but  one  plant,  and  Wllford 
was  an  agent  for  the  company.  It  is  also 
uncontradicted  the  stock  was  worthless. 
Wilford  went  into  the  bank  and  asked  the 
cashier  regarding  the  financial  standing  of 
Mr.  Snouffer,  and  was  advised  that  it  was 
good.  He  then  went  to  Snouffer's  home  and 
secured  the  not6  and  agreed  to  put  up  an 
electric  light  plant,  and  gave  a  contract  to 
SnouflTer  reciting  he  was  selling  50-  shares 
of  stock  io  the  coriioration,  and  as  a  spe- 
cial inducement  agreed  when  this  stock  was 
selling  at  |20  per  share  and  before  six 
months  he  would  sell  50  shares  at  $20 
per  share.  On  the  bottom  of  the  contract 
was  written  that,  If  the  stock  Is  not  selling 
at  $20  per  share  before  the  note  is  due,  the 
same  will  be  returned.  Wilford  took  the 
note  to  the  bank,  the  cashier  was  out  clerk- 
ing a  sale,  and  Wllford  went  to  the  cashier 
and  negotiated  the  note,  discounting  It  5 
per  cent.,  and  received  a  draft  for  $850.  No 
light  plant  was  ever  put  up,  and  the  note  be- 
came due.  The  plaintiff  was  notified,  and  be 
refused  to  pay  the  note,  and  this  suit  was 
brought. 

The  defendant  for  reversal  assigns  numer- 
ous assignments  of  error  regarding  the  in- 
structions of  the  court  The  trial  court  gave 
17  separate  and  distinct  instructions. 

It  is  first  contended  the  court  erred  In  re- 
fusing to  give  Instruction  No.  1,  requested  by 
the  defendant.  This  instruction  was  very 
lengthy.  It  first  advised  the  Jury  the  law 
as  announced  in  section  4105,  B.  L.  1010,  and 
Own  advised  the  Jury  in  substance  of  the 
representations  that  were  made  by  Wllford 
to  Snoaffer,  and  if  Snouffer  relied  upon  said 
■tatonents,  and  the  statements  were  false 
and  untrue,  the  note  was  obtained  by  fraud, 
and  If  Wilford  owned  the  note,  he  could  not 
recover  If  they  believed  the  note  was  ob- 
tained fraudulently.    The  requested  instruc- 


tion thmi  recited  the  fbct  that  the  hank 
claims  to  have  purchased  the  note  before  due 
and  claims  to  be  a  holder  in  due  course. 
The  Instruction  then  recites  if  the  plaintiff 
purchased  the  note  in  good  faith,  without 
any  notice  of  fraud  practiced  upon  the  de- 
fendant, or  without  any  notice  of  defect  of 
title  of  Wilford,  and  without  any  notice  of 
the  agreement  of  Wllford  not  to  negotiate 
the  note,  then  the  defense  of  fraud  cannot 
be  made  against  the  plaintiff.  The  instruc- 
tion then  advised  the  Jury  what  constitutes 
a  purchaser  in  good  faith  as  provided  in 
section  4106,  R.  L.  1010.  The  requested  in- 
stmotion  then  advised  the  Jury,  If  the  bank 
had  any  notice  of  any  infirmity  of  the  in- 
strument or  defect  of  title,  or  the  bank  pur- 
chased the  note  in  bad  faith,  then  the  plain- 
tiff could  not  recover,  provided  they  found 
the  note  was  obtained  by  fraud.  The  re- 
quested instruction  then  recites  that  the  no- 
tice may  be  of  two  kinds :  first,  actual ;  sec- 
ond, notice  of  facts  and  circumstances  that 
would  amount  to  bad  faith  on  the  bank,  and 
if  the  bank  purchased  the  note  in  bad  faith, 
it  would  not  be  necessary  to  have  actual 
notice  of  fraud  practiced  upon  the  plain- 
tiff. We  think  there  was  no  error  in  re- 
fusing this  instruction,  for  the  reason  the 
court  gave  the  substance  of  this  instruction 
in  instructions  Nos.  3,  4,  6,  7  and  12  and  in 
the  statement  of  the  case  to  the  Jury,  as  It 
was  stipulated  that  the  parties  might  take 
the  pleadings  as  the  issues  in  the  case  with- 
out the  court  making  a  statement  in  the  in- 
structions as  to  the  Issues. 

[11  This  court  in  a  long  Une  of  cases  has 
held: 

"It  is  not  error  to  refuse  to  give  a  requested 
instmction  that  correctly  states  the  law,  if  sub- 
stantially the  same  instraction  is  embodied  in 
the  charge  of  the  conrt  to  the  Jury,  and  the 
charge  as  a  whole  correctly  states  the  law  ap- 
plicable to  the  facts  in  the  case." 

See  Ctarden  t.  Humble,  76  Okl.  165t  1B4 
Pac.  104. 

It  Is  next  contended  the  court  failed  to 
give  any  instruction  covering  the  defend- 
ant's theory  of  the  case.  This  assignment  is 
not  well  taken,  for  the  reason  it  was  stipu- 
lated and  agreed  that  the  court  might  send 
with  the  Jury  the  pleadings  making  up  the 
issues  in  the  case  Instead  of  making  a  state- 
ment of  the  issues  in  the  instructions.  This 
permitted  the  defendant's  answer  to  go  to 
the  Jury  which  contains  defendant's  theory 
of  the  case. 

[2]  It  is  next  contended  that  the  conrt 
erred  in  refusing  to  give  defendant's  request- 
ed instruction  No.  8.  We  think  there  was 
no  error  in  refusing  to  give  this  instruc- 
tion. This  requested  instruction  advised  the 
Jury  they  should  take  into  consideration  the 
fact  that  Wllford  was  a  stranger  to  the  oflS- 
cers  of  the  bank,  take  Into  consideration  the 
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knowledge  and  Information  Oiat  the  officers 
of  the  bank  or  cashier  had  In  reference  to 
the  stock  of  the  Dixie  Engineering  Oom- 
pany  and  light  plant,  also  the  fact  that  the 
note  was  frandnlently  procnred,  and  deter- 
mine whether  or  not  the  cashier  in  said  bank 
purchased  said  note  in  good  faith. 

This  court,  in  the  case  of  Bllby  ▼.  Owen, 
181  Pac.  724,  stated  as  follows: 

"The  court,  in  its  instructions  to  the  jury, 
should  not  call  attention  to  particular  facts  in 
evidence  in  such  a  manner  as  to  amount  to  an 
intimation  of  the  court's  opinion  as  to  the 
weight  of  the  evidence." 

The  Instruction  requested  attempted  to  do 
the  identical  thing  this  court  annonnced  in 
the  above  case  should  not  be  done. 

[3,4]  It  is  next  contended  that  the  court 
erred  in  giving  Instruction  No.  5.  Instruc- 
tion No.  5  was  a  statement  of  the  law  as  an- 
nounced by  this  court  in  the  case  of  Cedar 
Rapids  National  Bank  v.  Bashara,  39  OkL 
482,  135  Pac.  1051,  and  being  the  third  sylla- 
bus In  that  case. 

It  Is  next  contended  that  the  court  erred 
in  refusing  to  give  requested  Instructions 
No.  6.  The  requested  Instruction  was  in 
substance  that  If  the  plaintlfC  bank  had  no- 
tice that  Wilford  agreed  that  said  note  would 
not  be  negotiated,  but  would  be  returned  if 
the  stock  in  the  company  was  not  sold  as 
alleged  in  defendant's  answer,  and  if  the 
bank  had  notice  of  this  agreement  or  no- 
tice of  facts  and  circumstances  before  the 
purchase  of  the  note,  this  would  amount  to 
bad  faith,  and  the  plaintiff  cannot  recover. 
The  substance  of  this  instruction  was  cov- 
ered by  the  general  Instructions  of  the  court. 
The  case  was  tried  upon  the  theory  that  the 
contract  which  had  the  provision  regarding 
the  return  of  the  note  was  a  part  of  the 
fraud.  These  questions  were  all  covered  by 
the  Instructions  given  by  the  court.  An  ex- 
amination of  the  Instructions  given  bf  the 
court  disclosed  that  they  were  more  favor- 
able to  the  defendant  than  to  the  bank.  The 
burden  of  proof  was  placed  upon  the  bank 
to  prove  that  it  was  an  innocent  purchaser 
for  value,  which  was  a  correct  statement  of 
the  law,  but  the  instructions  regarding  in- 
nocent purchasers  were  very  favorable  to  the 
defendant,  and  in  fact  more  favorable  to 
him  than  he  was  Justly  entitled  to.  An  ex- 
amination of  the  Instruction  disclosed  that 
there  was  no  prejudicial  error  In  the  record, 
so  far  as  the  plaintUf  in  error  was  concerned, 
either  In  giving  the  instruction  or  in  refus- 
ing the  requested  instruction. 

For  the  reasons  stated,  the  Judgment  Is  af- 
firmed. 

JOHNSON,  KANE,  ELTING,  and  NICH- 
OLSON, JJ.,  concur. 


JOLLIFFEE  V.  STATE.    (No.  A-3763.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  27,  1922.) 

(Byllalua  by  the  Court.) 

1.  Crfmlsal  law  <8=>54l,  543(1,  2)— it  mast  b* 
shown  that  witness  la  dead.  Insane,  siok,  or 
beyond  reach  of  process,  before  testimony  at 
preliminary  hearing  may  b«  introduced;  !■ 
absence  of  ooiluslon,  it  is  not  inoumbent  oa 
state  to  try  to  have  witness  under  arrest  ia 
another  state  returned  for  final  trial;  bat 
it  Is  otherwise  If  the  officers  of  the  ooart 
are  responsible  for  witness'  absence. 

Before  the  evidence  taken  at  a  former 
trial  or  a  preliminary  bearing  can  be  intro- 
duced against  the  accused  at  the  6nBl  trial  it 
must  appear  that  the  witness  is  dead,  insane, 
sick,  or  beyond  the  reach  of  the  process  of  the 
court,  and  that  the  presence  of  the  witness  with 
reasonable  dih'gence  cannot  be  procured. 

a.  Where  such  witness  escapes  from  jail,  and 
becomes  a  fugitive  from  Justice,  and  ia  held 
in  confinement  to  answer  criminal  charges  in 
another  state,  in  the  absence  of  collusion  it 
is  not  incumbent  upon  the  state  to  make  an 
effort  to  have  such  witness  returned  for  final 
trial  as  a  condition  precedent  to  tlie  introdac- 
tion  of  his  evidence  taken  at  a  former  hearing. 

b.  If  the  o£BcerB  of  the  court  by  collusion  or 
agreement  are  responsible  for  the  absence  of 
such  witness,  his  testimony  taken  at  a  former 
hearing  ahoald  not  be  permitted  to  be  used  at 
the  final  trial. 

2.  Larceny  iS=>46— Where  value  of  cattle  at 
time  and  place  of  theft  Is  at  Issne,  purchase 
price  of  other  cattle  In  distant  places  30  days 
either  before  or  after  theft  inadmissible. 

In  a  prosecution  for  the  larceny  of  cattle, 
where  the  value  of  the  cattle  at  the  time  and 
place  of  the  theft  is  at  issue,  the  purchase  price 
of  other  cattle  at  distant  places  30  days  be- 
fore or  30  days  after  the  theft  is  Inadmissible. 

3.  Criminal  law  <8=»742(2),  780(2)— Whetlier 
witness  Is  an  accomplice  held  a  qnestioa  of 
law  for  court,  and  Jury  should  be  so  ia- 
structed. 

Where  it  is  admitted  that,  if  the  defendant 
is  culpably  implicated  in  the  theft  at  all,  the 
witness  was  an  accomplice,  the  qaestion  of 
whether  he  was  an  accomplice  is  a  question  of 
law  for  the  court,  and  not  a  question  of  fact 
for  the  jury,  and  the  Jury  should  be  so  in- 
structed. 

4.  Criminal  taw  4s>776 (4)— Charge  oa  good 
moral  obaracter  quallfledly  approvedL 

An  instruction  relating  to  the  previous  good 
character  of  the  defendant  qualifiedly  approved. 

5.  Criminal  law  «s»5ll(3)— Convlolloa  will  ba 
set  aside  on  aooompllce  testimony,  corroborat- 
ed only  by  olrcumstances  not  laoonslstaat 
with  Innooenoe. 

A  conviction  will  be  set  aside  where  tha 
state's  case  rests  almost  wholly  upon  the  tes- 
timony of  an  accomplice,  corral>orated  «mly  bty 
circumstances  not  inconsistent  with  the  inno- 
cence of  the  accused,  amounting  at  most  to  a 
mere  suspicion. 


>For  othsr  oaaaa  lae  um*  topio  and  KBY-MUUBBR  in  all  K«r-N<flnbered  DlgeMa  and  Indazas 
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Appeal  from  District  Court,  Nowata 
County;  C.  W.  Mason,  Judge. 

D.  W.  JoUiffee  was  conyicted  of  cattle 
larceny,  and  he  appeals.  Reversed  and  re- 
manded. 

Bert  Van  Leuven,  of  Nowata,  3.  I.  How- 
ard, and  A.  M.  Beets,  both  of  Oklahoma  Glty, 
for  plaintiff  in  error. 

S.  P.  Preellng,  Atty.  Gen.,  and  B.  L.  Pul- 
ton, Asst  Atty.  Gen.,  for  the  State. 

BESSET,  J.  D.  W.  JollUree,  plalntift  In 
error,  hereinafter  referred  to  as  the  defend- 
ant, was  by  Information  filed  in  the  district 
court  of  Nowata  county,  Mardi  18,  1919, 
diarged  with  the  theft  of  12  head  of  cattle, 
the  property  of  Marion  Dawson.  At  the 
trial,  November  4,  1919,  the  Jury  returned  a 
verdict  finding  the  defendant  guilty  as 
diarged,  without  assessing  the  penalty. 
After  a  motion  for  a  new  trial  was  heard 
and  overruled,  on  November  8,  1919,  the 
court  pronounced  judgment  upon  the  verdict, 
assessing  the  punishment  at  confinement  in 
the  state  penitentiary  at  McAlester  for  a 
term  of  7  years.  Thereafter,  on  the  28th 
day  of  January,  1920,  the  defendant  filed  a 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  which  motion  was 
later  by  the  court  overruled.  From  the 
lodgment  and  orders  made  the  defendant 
appeals. 

The  undisputed  evidence  is  to  the  effect 
that  Marion  Dawson  was  the  owner  of  the 
12  head  of  cattle  involved  in  this  action; 
that  he  had  resided  at  Watova  in  Nowata 
county  for  a  number  of  years,  during  which 
time  he  had  been  extensively  engaged  in 
grazing  and  raising  cattle;  that  during  the 
foil  of  the  year  1918  he  had  placed  140  head 
of  steers  on  premises  belonging  to  Ocie  Free- 
man; that  Ocie  Freeman  was  a  negro,  resid- 
ing about  a  mile  from  the  pasture  or  inclosure 
In  which  these  cattle  were  running;  that 
about  the  3d  day  of  December,  1018,  Free- 
man discovered  that  the  fence  inclosing  this 
pasture  had  been  broken  down,  and  that 
some  of  the  cattle  had  escaped  to  the  com- 
mons and  lands  adjacent ;  that  Freeman  had 
these  cattle  rounded  up  and  driven  back 
into  the  pasture,  and  the  fence  repaired,  and 
upon  counting  the  cattle  found  that  12  head 
of  steers  were  missing.  Later  he  discovered 
a  place  in  the  wire  fence  inclosing  the  pas- 
ture where  there  were  indications  that  some 
posts  had  been  pulled  up  and  the  fence  laid 
on  the  ground,  and  cattle  tracks  and  tracks 
of  two  horses  were  found,  leading  away  from 
the  pasture.  Later  these  tracks  were  traced 
some  miles  distant,  towards  Coffeyville, 
Kan.  Dawson  and  his  employes  made  In- 
quiry at  Coffeyviile,  and  found  that  B.  D. 
Bamett,  the  owner  of  a  meat  market  there, 
and  an  extensive  dealer  in  cattle,  bad  pur- 
chased these  12  head  of  cattle  from  Al 
Spencer.    It    appears    that    the    defendant 


Jolliftee  was  a  son-in-law  and  associate  or 
employ^  of  Barnett  in  the  buying  and  dis- 
I)osing  of  cattle;  that  lie  was  for  some  time 
the  chief  buyer  for  the  concern ;  and  ttiat  he 
negotiated  the  purchase  of  these  12  head  of 
cattle.  Four  of  the  12  head  so  purchased  by 
Bamett  had  been  slaughtered  and  the  other 
8  head  had  been  placed  in  a  wheat  pasture 
of  Bamett's,  along  with  a  number  of  other 
cattle  belotiging  to  him.  Upon  Inquiry  by 
Dawson,  Bamett  exhibited  the  bides  of  the 
slaughtered  animals,  which  were  identified 
by  Dawson  by  the  brand  used  by  liim.  Bar- 
nett then  informed  Dawson  and  his  employe 
where  the  other  8  head  could  be  found. 
Bamett,  being  satisfied  that  the  cattle  were 
stolen  and  belonged  to  Dawson,  voluntarily 
turned  them  over  to  him. 

The  testimony  of  Al  Spencer  is  to  the  ef- 
fect that  he,  assisted  by  one  Hill,  stole  these 
cattle  from  the  Freeman  pasture  the  night 
before  they  were  sold  to  Jolllffee,  pursuant 
to  a  previous  agreement  with  the  defend- 
ant, and  that  the  defendant  met  Spencer 
with  the  cattle  about  6  miles  south  of  CofCey- 
vllle,  where  he  i>aid  for  them  with  a  check 
of  the  amount  of  $500,  drawn  on  the  account 
of  Bamett;  that  Spencer,  before  reacliing 
the  Kansas  line,  turned  and  rode  back  to- 
wards Lenapah.  Later  he  appeared  in 
Coffeyville,  and,  with  the  aid  of  the  Indorse- 
ment of  an  employe  of  Bamett,  cashed  the 
check  given  him  by  JoUiffee.  Spencer  was 
arrested  soon  afterwards  for  this  and  other 
ttiefts,  and  placed  in  jail  in  Nowata  county. 
After  the  preliminary  trial  in  this  case,  and 
while  the  case  against  Spencer  was  pending, 
Spencer  escaped  from  jail  and  fied  to 
Kansas,  where  he  committed  other  thefts,. 
and  fled  to  C!olorado,  being  later  apprehend- 
ed in  that  state.  He  was  then  returned  to 
the  Kansas  authorities,  where  he  was  being 
held  at  the  time  of  the  trial  of  this  defend- 
ant 

The  main  portions  of  the  testimony  of  Al 
Spencer  taken  at  the  preliminary  hearing, 
constituting  the  foundation  of  the  state's 
claim  that  this  defendant  was  an  accomplice 
and  implicated  in  the  theft,  are  as  follows: 

Examination  by  State. 

"Q.  Are  yon  acquainted  with  D.  W.  JoUiffee? 
A.  Yes,  sir. 

"Q.  How  long  have  yon  known  him?  A. 
About  3  or  4  years. 

"Q.  What,  if  any,  transaction  did  you  have 
with  him  on  the  3d  day  of  December,  1918? 
A.  Sold  him  some  cattle. 

"Q.  Did  you  have  any  agreement  with  him 
about  these  cattle?    A.  Tes,  sir. 

"Q.  Jnst  state  to  the  court  what  that  agree- 
ment was.  A.  Well,  I  made  a  deal  with  Mr. 
JoUiffee  to  sell  him  some  cattle. 

"Q.  Where  were  you?     A.  At  Coffeyville. 

"Q.  Just  state  exactly,  as  well  as  you  can,  just 
what  the  conversation  was.  A.  We  was  talking 
about  some  cattle,  and  I  said  I  would  sell  him 
some;  I  first  was  going  to  seU  him  some  beifera 


Digitized  by 


Google 


466 


207  PAOIXIO  BBPORTEB 


(OkL 


•f  my  own,  tnd  I  talked  to  bim  about  some  otb> 
er  cattle. 

"Q.  Did  70a  tell  bim  who  the  cattle  belonged 
to?    A.  I  told  him  when  he  got  them. 

"Q.  Al,  state  what  the  conversation  was — as 
near  as  you  can  the  words  yon  used.  A.  Well, 
when  he  took  the  cattle  I  told  him  where  they 
belonged,  and  I  told  him  after  he  took  them 
he  would  have  to  get  away  with  them — that 
they  might  get  bim— and  he  asked  me  which 
ones  to  kill  first,  and  I  said  I  didn't  know,  that 
there  was  sotpe  big  steers  there. 

"Q.  This  was  on  the  day  on  which  yon  had 
this  agreement  to  go  ahead  and  get  these  cat- 
tle? A.  I  made  the  deal  with  him,  and  we 
had  talked  about  who  they  belonged  to,  and 
he  said  he  would  buy  the  cattle. 

"Q.  What  was  the  date  on  which  you  first 
talked  to  him  about  the  cattle?  A.  I  believe 
it  was  about  a  week  before  I  took  them  to 
him. 

"Q.  At  that  time  did  you  hare  an  arrange- 
ment about  when  and  where  yon  was  to  meet 
bim?  A.  We  was  to  meet  along  the  road  be- 
tween Lenapah  and  Howden— no  particular 
place. 

"Q.  Now,  did  yon  see  him  any  more  from 
that  time  up  until  the  date  you  delivered  them 
to  him?    A.  No,  sir. 

"Q.  IMd  he  meet  yon  there  as  per  your  agree- 
ment?   A.  Yes;   we  met  along  the  main  road. 

"Q.  Now,  what  kind  of  cattle  was  these?  A. 
Wen,  they  was  going  on  3  and  4  old  steers; 
that's  what  I  would  take  them  to  be. 

"Q.  Did  they  belong  to  you?     A.  No,  sir, 

"Q.  Did  yon  take  them  away  from  somebody 
else?    A.  Yes,  sir. 

"Q.  When  did  you  ge^t  them?  A.  I  got  them 
the  night  before  he  received  them. 

"Q.  You  are  acquainted  with  the  valne  of 
cattle,  are  you  not— yon  are  a  cattle  man?  A. 
I  have  handled  a  good  many  cattle;   yes,  sir. 

"Q.  Do  you  know  what  the  market  price  of 
■tock  was  at  that  time?    A.  No,  I  don't. 

"Q.  I  will  ask  you  to  state  what  was  the 
agreement  had  between  you  and  Mr.  Jolliffee 
as  to  the  splitting  of  the  proceeds?  A.  Well, 
the  only  taUi  we  had,  he  asked  me  what  they 
was  worth,  and  I  told  him  what  I  thought  they 
onght  to  be  worth. 

"Q.  What  did  yon  tell  him  they  ought  to  be 
worth?  A.  Around  $900,  and  I  finally  agreed 
to  take  $S00. 

"Q.  I  will  ask  yon  to  state  at  the  time  you 
had  the  first  conversation  with  Mr.  Jolliffee 
if  you  told  him  who  those  cattle  belonged  to? 
A.  I  never  told  him  at  that  time,  but  be  knew 
they  did  not  belong  to  me.  I  told  bim  when  I 
delivered  them  to  him. 

"Q.  You  did  tell  him  when  you  delivered  them 
to  bim  who  they  belonged  to?    A.  Yes,  sir." 

Cross-Examinatlon. 

"A.  I  never  told  him  I  was  a  thief;  but  he 
knew  that  I  was  going  to  steal  them. 

"Q.  You  think  a  man  buying  cattle  is  •  thief? 
A.  If  he  knows  that  I  am  a  thief. 

"Q.  Will  you  please  tell  what  that  under- 
standing was?  A.  Well,  he  knows  what  the 
understanding  was. 

"Q.  Then  you  told  him  you  was  going  to  steal 
some  cattle?  A.  Yes,  sir;  that  was  our  under- 
standing. 

"Q.  Now,  I  want  to  discuss  another  question, 


Had  you  ever  stoleo  any  catfle  before?     A. 
No,  sir. 
"Q.  Ever  stolen  anything  ehie?    A.  No,  dr. 

•    •    • 

"Q.  Did  yon  know  what  cattle  yon  was  going 
to  steal  when  yon  made  this  bargain?  A.  I  had 
an  idea. 

"Q.  Yes;  yon  knew  what  cattle  yon  was  go* 
ing  to  steal?  A.  I  knew  what  I  figured  on 
getting. 

"Q.  And  if  the  figures  did  not  turn  out  just 
right  you  was  going  to  steal  somebody's  else 
cattle?  A.  I  don't  know  whether  I  would  or 
not.  I  figured  on  taking  some  out  of  the  bunch 
I  got 

"Q.  Since  you  admit  yon  stole  the  cattlcf, 
who  helped  you  steal  them;  who  helped  yoa 
steal  those  cattle?  Did  you  have  any  assist- 
ance to  steal  those  cattle?  I  would  like  to 
know  what  is  the  matter  with  that  question. 
Did  you  have  assistance  in  stealing  them?  A. 
Yes;   there  was  somebody  with  me. 

"Q.  Who  was  it?  A.  I  don't  know  that  I 
have  to  tell. 

"Q.  The  court  put  yon  under  oath,  and  I  hare 
asked  you  who  helped  you  steal  those  cattle, 
and— I  don't  believe  I  want  to  ask  yon  any  more 
questions.  That  is  alL  I  don't  want  to  push 
you.    •    •    • 

"Q.  Where  was  that  arrangement  put 
through?  A.  We  were  together  at  Coffeyville, 
Knn. 

"Q.  Where  at?  A.  Well,  I  believe  I  aaw  Mr. 
Jolliffee  at  the  meat  market. 

"Q.  Bamctt's  meat  market?     A.  Yes,  sir. 

"Q.  Who  was  present?  A.  I  was  in  th« 
shop,  and  he  was  in  the  back  end. 

"Q.  Back  end;  do  you  mean  Mr.  Bamett's 
meat  market?    A.  Yes,  sir. 

"Q.  Yes;  bnt  what  do  you  mean  by  the  back 
end?    A.  The  back  part  of  it. 

"Q.  You  mean  l>ehind  the  counter?  A.  No, 
sir;  back  there. 

"Q.  Where  they  make  sausage?    A.  Yes,  sir. 

"Q.  Who  was  present?  A.  Nobody;  thero 
was  a  man  in  the  building,  but  he  did  not  hear 
our  conversation.    •    •    • 

"Q.  How  did  you  come  to  start  that  talk? 
A.  I  had  sold  him  some  cattle  before  that,  and 
we  was  np  there,  and  I  had  some  cows  to  sell, 
and  we  got  to  talking  about  this  other  stuff, 
and  he  said  he  would  buy  it. 

"Q.  Wait  a  minuta;  pardon  me;  what  do 
you  mean  by  this  other  stuff?  A.  The  cattle 
Mr.  Jolliffee  bought. 

"Q.  You  was  talking  to  him  about  this  other 
stuff,  and  how  did  you  come  to  talk  to  him 
about  it?  A.  First  I  asked  him  if  he  wanted  to 
buy  some  cattle  of  my  own,  and  the  next  time 
I  saw  him  I  decided  to  keep  mine,  and  T  said 
I  bad  some  stuff  in  view — 

"Q.  What  do  you  mean  by  stuff?  A.  Wet 
stuff;   stolen  property. 

"Q.  How  did  yon  get  it  in  your  craw  to  talk 
to  Mr.  Jolliffee  about  taking  that  kind  of  prop- 
erty? A.  I  heard  that  he  was  that  kind  of  a 
man;  he  came  to  my  place  and  told  me  that 
they  was  going  to  look  in  my  pasture  for  wet 
stuff,  and  If  I  bad  any  stolen  to  get  rid  of  it. 

"Q.  And  yon  never  did  that  before?  A.  No, 
sir." 

From  the  testimony  of  others  It  appears 
that,  after  Spencer  was  arrested  and  put  la 
jail,  the  sheriff  accorded  bim  the  prlvllecec 


Digitized  by 


Google 


OkL) 


J0LLIF7EE  Y. 
(tOT  P.) 


STATB 


457 


of  a  tmsty,  and  while  be  was  In  the  aherUrs 
oflSoe,  on  the  pretext  of  nsing  the  telephone, 
he  walked  out  and  made  his  escape  in  a 
stolen  antomobile,  and  fled  to  Wilson  county, 
Kan.  There  he  committed  burglary  and 
larceny,  and  fled  to  Colorado,  where  he  was 
arrested  and  returned  to  the  sheriff  of  Wil- 
son connty,  Kan.  After  the  trial  of  this 
case  he  was  again  returned  to  the  custody  of 
the  sheriff  of  Nowata  county,  where  he 
pleaded  guilty  to  and  was  sentenced  to  the 
penitentiary  on  three  separate  criminal 
charges.  One  of  these  was  a  theft  subse- 
quent to  the  theft  Involved  In  this  case,  and 
another  was  prior  to  this  theft 

Defendant  Jolliffee  claims  that  he  pur- 
chased these  cattle  in  good  faith.  In  the 
nsnal  course  of  business,  and  that,  as  he  es- 
thnated  it,  he  paid  for  them  the  current 
market  value,  about  6  cents  per  pound,  for 
cattle  in  their  condition;  that  some  of  these 
cattle  were  in  very  poor  condition  and  had 
to  be  fed  for  a  season  before  they  would  be 
fit  for  slaughtering.  After  the  cattle  were 
imrchased  they  were  driven  onto  the  scales 
near  the  slaughter  pens  and  weighed,  their 
total  weight   being  8,830  pounds. 

The  testimony  as  to  the  prevailing  price 
and  value  of  steers  of  the  kind  and  charac- 
ter of  these  here  in  question  was  conflicting, 
the  estimated  market  price  fixed  by  different 
witnesses  varying  from  $45  to  $80  per  head. 

A  number  of  witnesses  testified  that  the 
defendant's  reputation  for  truth  and  honesty 
was  good,  and  there  was  no  evidence  to  the 
contrary. 

That  this  defendant  was  implicated  in  the 
theft  of  these  cattle,  aa  stated  by  Spencer, 
was  nowhere  corroborated,  unless  by  the 
fact,  if  It  be  a  fact,  that  the  price  paid  by 
the  defendant  for  these  cattle  was  so  Inade- 
qnate  as  to  raise  an  inference  of  guilt,  or 
unless  the  fact  that  the  defendant  and  his 
helper  met  Spencer  with  the  cattle  some  dis- 
tance from  town,  and  before  readilng  their 
destination  gave  Spencer  a  check  for  the 
cattle,  and  that  Spencer  did  not  accompany 
the  cattle  to  the  slaughter  pens,  but  went 
into  town  alone  later  that  day  to  cash  the 
check  for  the  purchase  price,  raises  such  in- 
ference. These  facts  constitnted  an  unusual 
transaction,  and  might  possibly  be  deemed  a 
corroboration  of  a  part  of  Spencer's  story. 
On  the  other  hand,  these  facts  are  not  in- 
consistent with  the  defendant's  claim  that 
he  bought  these  cattle  in  good  faith.  There 
Is  no  direct  testimony  on  the  part  of  any 
other  person  implicating  the  defendant  in 
the  original  theft;  the  only  testimony  to 
that  effect  is  the  testimony  of  the  confessed 
thief;  Spencer,  cenpled  with  the  drcnm- 
stances  Just  related. 

[1]  The  defendant  objected  to  the  Introduc- 
tion of  the  testimony  of  Spencer  taken  at  the 
preliminary  hearing,  on  the  ground  that  the 
presence  of  Spencer  was  available;  that  the 


sheriff  of  IKlIson  county.  Elan.,  had  offered  to 
surrender  Spmcer  to  the. sheriff  of  Nowata 
county  upon  payment  of  the  expense  Incar* 
red  in  procuring  his  return  from  Colorado: 
and  that  the  obligors  on  Spencer's  bond  in 
one  of  the  cases  pending  against  him  in  No- 
wata county  offered  to  pay  this  expense.  It 
is  claimed  that  the  county  attorney  of  No- 
wata county  did  not  want  Spencer  returned 
at  that  time,  possibly  to  avoid  a  further  dam- 
aging cross-examination  of  this  witness  on 
the  stand  in  the  presence  of  the  Jury,  and  be- 
cause, as  was  shown,  the  county  attorney  had 
a  personal  pecuniary  Interest  In  allowing 
Spencer  to  remain  in  the  custody  of  the  Kan- 
sas sheriff  In  order  that  he  might  profit  per- 
sonally in  the  forfeiture  of  Spencer's  ap- 
pearance bond.  In  support  of  this  conten- 
tlcm  the  defendant  introduced  the  follovrlng 
stipulation ; 

•On  the  District  Conrt  of  Nowata  Coonty,  OkL 
"State  of  Oklahomn.  Plaintiff,  v.  Al  SpeniM, 
J.  K.  Martin,  Wendell  Powell,  R.  L.  Hol- 
land,  and  J.  Ik  Armstrong,   Defendants. 
No.  8409. 

'^t  is  hereby  stipniated  and  agreed  by  and 
between  O.  F.  Oowdy,  county  attorney  for 
Nowata  county,  and  R.  B.  Sams,  attorney  for 
Al  Spencer,  the  principal  defendant  on  the  bond 
sued  upon  in  said  cause,  as  follows,  to  wit: 

"That  said  suit  shall  be  compromised  and 
settled  upon  the  following  terms  and  conditions, 
to  wit: 

"(1)  The  attorney  for  the  defendant  is  to 
confess  judgment  in  the  snm  of  $1,000. 

"(2)  The  county  attorney  is  to  consent  to  the 
setting  aside  of  the  forfeiture  of  the  defend- 
ant's bonds  in  cases  numbered  792,  800,  and 
815,  being  all  of  the  appearance  bonda  of  Al 
Spencer  in  Nowata  connty. 

"(8)  It  is  agreed  that  the  $2,000  cash  in  the 
hands  of  the  conrt  derk  is  to  be  disbursed  as 
follows: 

"(a)  $750  to  the  connty  treasurer  of  Nowata 
county,  being  the  county's  three-fourths  inter- 
est in  the  Judgment  to  be  confessed. 

**(b)  $250  to  0.  F.  Oowdy,  county  attorney, 
being  25  per  cent,  of  the  recovery  in  the  above- 
entitled  suit 

"(c)  $750  to  Mrs.  Al  Spencer,  she  being  the 
person  who  furnished  the  money  now  in  the 
hands  of  the  court  clerk. 

"(d)  $250  to  B.  B.  Sams  as  attorney  fees. 

"The  above  stipulation  to  be  subject  to  the 
approval  of  the  district  court  for  Nowata  conn- 
ty, and  not  to  be  of  any  force  or  effect  or  bind-' 
ing  on  the  parties  until  the  district  court  by  his 
order  shall  approve  the  same. 
"0.  F.  Gowdy, 

"County  Attorn^. 
"B.  B.  Sams, 

"Attorney  tor  Defendant  Al  Spenesr." 

The  court  subsequently  refused  to  approva 
this  stipulation. 

The  defendant  urged  that  the  transcript  of 
the  testimony  of  Spencer  taken  at  the  pre- 
liminary hearing  should  not  be  introduced, 
for  the  reason  that  the  presence  of  the  wit- 
ness in  court  was  available^  and  tliat,  imdar 
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^eae  circumstances,  the  defendant  had  a 
constitutional  right  to  be  confronted  with 
this  witness;  that  his  detention  in  Kansas 
was  collusive  and  unfair  to  the  defendant; 
and  that  bis  escape  and  absence  from  the 
state  was  due  originally  to  the  negligence  of 
the  sheriff  of  Nowata  county  in  permitting 
his  escape  from  the  county  jalL 

If  the  witness  can  with  reasonable  dili- 
gence be  obtained  at  the  final  trial  it  is  the 
right  of  the  defendant  to  require  bis  pres- 
ence. It  frequently  happens  that  the  cross- 
examination  of  a  witness  at  a  preliminary 
hearing,  occurring  as  it  does  soon  after  the 
offense  has  been  committed,  when  not  all 
of  the  facts  relating  to  the  commission  of  the 
crime  are  known,  is  more  or  less  perfunctory, 
and  that,  by  the  time  the  cause  comes  on 
for  final  trial,  the  defendant  is  better  able, 
by  reason  of  more  time  and  research,  to 
conduct  a  thorough  cross-examination  in  the 
presence  of  the  Jury.  Clearly,  the  county  at- 
torney, representing  the  state,  would  have 
no  right  to  take  any  affirmative  action  cal- 
culated to  prevent  the  personal  appearance 
of  the  witness.  As  to  whether  the  county  at- 
torney did  not  desire  the  presence  of  the 
witness  Spencer,  and  whether  he  did  any- 
thing to  prevent  his  presence  at  the  trial, 
was  an  issue  raised  before  the  court  at  the 
trial,  upon  which  testimony  was  heard  and 
considered,  and  the  finding  of  the  trial  court 
tl)at  the  witness  was  not  absent  by  reason 
of  any  collusive  conduct  on  the  part  of  the 
county  attorney  will  not  be  disturbed.  In 
the  case  of  Davis  v.  State  (OkL  Cr.  App.)  201 
Pac  1001,  it  was  stated : 

"To  say  that  no  diligence  is  required  to  pro- 
duce the  witness  in  open  coart,  where  it  is 
possible  to  do  so,  is  not  in  keeping  with  the 
spirit  nor  the  letter  of  the  constitntional  gaar- 
anty  that  a  defendant  in  a  criminal  action  has 
a  right  to  be  confronted  face  to  face  with  the 
witnesses  against  him." 

Vot  the  reasons  and  application  to  par- 
ticular cases  of  this  rule,  see  the  body  of  the 
opinion  in  the  Davis  Case,  and  other  cases 
therein  cited.  In  the  instant  case  the  prose- 
cuting attorney  was  In  no  way  responsible 
for  the  fact  that  this  witness  was  a  fugitive 
from  Justice  in  another  state;  the  most  that 
can  be  said  is  that  he  refused  to  put  into 
motion  the  means  by  which  he  might  have 
obtained  his  surrender  by  the  officers  of  the 
other  state  to  the  officers  of  the  trial  court. 
We  think  it  would  have  been  commendable  in 
the  county  attorney  to  have  done  this,  but  we 
are  not  ready  to  disturb  a  long  line  of  deci- 
sions of  this  and  other  courts,  and  say  that  it 
is  necessary  for  a  county  attorney.  In  the  ab- 
sence of  actual  collusion,  to  make  an  effort 
to  procure  the  attendance  of  a  witness  then 
held  in  custody  by  officers  of  another  state, 
as  a  condition  precedent  to  the  right  to  In- 
troduce In  evidence  a  transcript  of  the  tes- 


timony of  such  fugitive  from  Justice  taken 
at  a  preliminary  bearing  or  former  trlaL 

fZ]  From  a  perusal  of  all  the  testimony  in 
this  case  It  appears  that  the  state  at  vari- 
ous times  sought  to  show  that  the  price  paid 
to  Spencer  for  these  12  head  of  cattle  was 
inadequate.  It  is  urged  that  the  court  erred 
In  permitting  testimony  to  be  introduced  as 
to  the  price  of  other  cattle  purchased  and 
sold  at  other  times  and  places ;  among  other 
such  instances  Dawson,  the  owner  of  the 
stolen  cattle,  over  the  objections  of  the  de- 
fendant, testified  as  follows : 

"Q.  Was  there  any  difference  in  the  market 
price  of  that  class  of  steers,  that  age  and 
weight,  between  December  1,  191S,  and  January 
1,  1919?    A.  Tea,  sir. 

"Q.  What  was  the  difference?  A.  Well,  they 
got  higher  all  along  from  the  fall  on  up  to 
spring;   they  got  higher. 

"Q.  I  believe  you  said  you  had  about  600 
head  of  the  same  class  and  grade  of  cattle  as 
the  140-odd  head  you  had  up  there.  Where 
were  they  running  in  the  early  fall  of  1918T 
A.  Part  of  the  time  at  the  ranch  and  part  of 
the  time  in  the  Osage. 

"Q.  Where  did  you  buy  them?  A.  Bought 
them  of  Pat  Manning.  He  bought  them  on  the 
Fort  Worth  market,  and  shipped  them  up  here. 

"Q.  How  many?    A.  About  1,200  head. 

"Q.  Did  you  have  occasion  to  sell  any  of 
the  cattle  about  the  latter  part  of  October? 
A.  I  sold  517  head  to  Henry  Faulkner. 

"Q.  What  was  the  age  of  those  cattle?  A. 
Just  the  same  as  these,  coming  3's  and  4's. 

"Q.  How  did  they  compare  in  weight?  A. 
Just  about  the  same. 

"Q.  When  did  you  make  that  sale?  A.  I 
made  it  the  29th  day  of  October. 

"Q.  What  did  you  get  per  head  for  those 
cattle? 

"Mr.  Tan  Lenven:  We  object  to  this  as  not 
proper  rebuttal,  incompetent,  irrelevant,  and 
immaterial. 

"Mr.  Moses:  We  think  it  is  in  rebuttal  of  the 
testimony  of  witnesses  Burnett  and  Kimes  for 
the  defendant  as  to  the  market  value  of  cattle. 

"Mr.  Tan  Leuven:  The  sale  of  cattle  that  he 
made  to  Faulkner,  other  cattle  in  October,  ia 
not  proper  rebuttal 

"Mr.  Moses:  We  think  It  is. 

"The  Court:   I  think  so.    Overruled. 

"Mr.  Van  Leuven:  Give  us  an  exception. 

"A.  ?73. 

"Q.  Now  I  will  ask  you  if  yon  had  occasion, 
or  if  some  one  for  you  had  occasion,  to  sell  any 
of  those  steers  in  the  month  of  December  on 
the  Kansas  City  market?  A.  My  brother  did 
at  one  time. 

"Q.  How  did  that  steer  compare  in  age,  sise, 
and  weight  with  the  remainder  of  the  catUe  that 
were  up  there  at  this  darky's?  A  I  suppoS^ 
they  were  the  same  lund— came  out  of  the  safie 
bunch. 

"Q.  I  will  ask  you  to  state  whether  or  not 
this  is  the  account  sale  (handing  witness  a  pa- 
per) of  what  that  animal  brought  on  the  Kan> 
sas  City  market?    A.  Yes,  sir. 

"Mr.  Moses:  We  offer  this  account  sale  in 
evidence. 

"Mr.  Van  Leuven:  We  object  to  the  evidence, 
of  this  particular  sale  as  not  being  proper  re- 


Digitized  by 


Google 


OkU 


JOLLIFFEE  V. 
<MT  P.) 


STATE 


«6» 


bnttal  testimonr,  and  not  competent  to  prove 
the  market  valne  of  the  iteen  involved  in  this 
case. 
"The  C!oart:   What  is  the  date  of  thatt 
"Mr.  Van  Leoven:  December  31,  1918." 

Then  followed  an  extended  argument  be- 
tween counsel  and  court  with  reference  to  the 
admissibility  of  this  class  of  testimony,  rinal- 
ly  the  objection  was  overruled,  and  the  wit- 
ness was  permitted  to  testify  that  this  par- 
ticular steer  was  sold  on  the  Kansas  City 
market  on  December  31,  1918,  for  $88.75. 

To  set  out  all  of  the  testimony  of  this 
character  that  was  Introduced  would  prolong 
this  opinion  unnecessarily.  Suffice  it  to  say 
that  we  think  that  this  and  other  like  tes- 
timony found  in  the  record  was  Incompetent 
and  prejudicial.  Tbla  theft,  excluding  the 
testimony  of  the  accomplice  Spencer,  was 
nowhere  brought  home  to  the  defendant,  and 
the  .Jury  might  have  inferred,  and  possibly 
did  infer,  that  because  the  defendant  bought 
these  cattle  at  approximately  |45  per  head 
he  at  least  had  guilty  knowledge  that  they 
were  stolen  property.  We  think  the  price 
paid  for  and  received  for  cattle  culled  out 
of  a  herd  of  1,200  bead  at  another  time  and 
place  was  Improper,  and  constituted  no  cor- 
rect standard  by  which  the  Jury  would  be  au- 
thorized to  estimate  the  value  of  the  particu- 
lar cattle  here  In  controversy. 

[3]  On  redirect  examination  of  Ur.  Bar- 
nett,  the  father-in-law  and  business  associ- 
ate of  the  defendant,  defendant  sought  to 
show,  as  affecting  the  motive,  possible  bias 
and  malice  and  the  credibility  of  the  wit- 
ness Spencer,  that  Bamett  had  made  com- 
plaint against  Spencer  in  Nowata  county  for 
the  theft  of  these  cattle,  and  the  court  re- 
fased  to  permit  this  showing  to  be  made. 
The  record  elsewhere  discloses  that  Bamett, 
and  possibly  the  defendant,  did  sign  the 
original  complaint  against  Spencer.  Origi- 
nally complaint  was  made  against  JoIIIffee 
and  Bamett,  Jointly,  and  upon  the  bearing 
of  the  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  the  county  at- 
torney stated: 

"Wen,  my  first  information  about  any  case  at 
an  vae  a  complaint  charging  Bamett  and  Spen- 
cer, and  possibly  Jolliffee,  and  when  I  found 
It  out  I  think  I  had  them  signing  complaints 
against  each  other." 

The  exclusion  of  the  testimony  of  wit- 
ness Bamett,  of  which  ctHnidalnt  is  made. 
Is  as  follows: 

"Q.  Did  yon  after  these  cattle,  or  after  these 
•teers— after  yon  tamed  them  over  to  Dawson, 
and  foand  oat  that  Spencer  had  stolen  them 
before  he  sold  them  to  Mr.  JoUiffee  here,  did 
7oa  take  any  action  against  Spencer? 

"Mr.  Moses:  WeU,  that  is  objected  to  as  in- 
competent, irrelevant,  and  immaterial. 

."Mr.  Van  Lenyen:  To  show  bis  attitude  in 
this  case.  ','.  your  honor  please. 

"Mr..  Moses:  Tliis  man  ia  not  on  trial  for 
•ay  aCeaa«b 


"The  Court:   Sustained. 

"Mr.  Van  Lienven:  WeB,  Spencer  to  an  ac- 
complice, and  he  has  testified  here. 

"Q.  Did  yon  swear  out  a  warrant  for  Spen- 
cer? 

"Mr.  Moses:  Objected  to  as  incompetent,  ir- 
relevant, and  immaterial.  We  think  the  court 
lias  passed  on  that  once. 

"The  Court:    Sustained." 

As  ailecting  the  interest,  bias  or  prejudice 
of  the  witness  Spencor  towards  the  defend- 
ant, we  think  it  was  proper  and  competent 
to  show  that  the  witness  himself  was  be- 
ing prosecuted  for  this  offense  by  Bamett 
and  the  defendant,  and  that  It  was  prejudi- 
cial error  to  exclude  sudi  showing.  Yoder 
v.  State  (Okl.  Cr.  App.)  197  Pa".  848;  Ca^ 
sady  v.  State  (OkL  Cr.  App.)  179  Pac  171; 
Gilbert  v.  SUte,  8  OkL  Cr.  543, 128  Paa  llOOw 
129  Pac.  671. 

The  defendant  objected  and  excepted  to 
Instruction  No.  7  given  by  the  court,  as  fol- 
lows: 

'Ton  are  instructed  that  the  prosecution  la 
this  case  uses  the  testimony  of  a  witness  who 
may  be  culpably  Implicated  in  the  commission 
of  the  crime  of  which  the  defendant  is  accus- 
ed; that  is,  he  may  be  one  who  knowingly  and 
voluntarily  co-operated  or  aided  or  assisted  in 
the  commission  of  the  crime  of  which  the  de- 
fendant is  accused;  and  whether  or  not  he  is 
such  a  person  is  a  qnestion  of  fact  for  yon 
to  determine  from  the  evidence  before  yon.  If 
yon  beUeve  from  the  evidence  in  the  case  that 
such  witness  is  implicated  in  the  crime  charged 
in  the  information,  as  above  defined,  then  in 
law  such  witness  is  an  accomplice  and  you  are 
instructed  that  a  conviction  cannot  be  had 
upon  the  testimony  <ff  an  accomplice  nnless 
such  accomplice  be  corroborated  by  snch  other 
evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense  and  the  corrob- 
oration is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense  or  the  circumstances 
thereof,  but  such  other  evidence,  to  be  suffi- 
cient to  corroborate  the  evidence  of  an  accom- 
plice, must  tend  to  connect  the  defendant  with 
the  commission  of  the  crime  of  which  the  de- 
fendant is  accused." 

The  whole  foundation  of  tlie  state's  case 
rested  on  the  theory  that  the  witness  Spencer 
was  an  eiccomplice.  If  the  defendant  was 
culpably  implicated  in  this  transaction  at  all, 
the  things  done  by  Spencer,  as  shown  by  the 
the  evidence,  as  a  matter  of  law  made  him 
an  accomplice;  otherwise  the  defendant  un- 
der the  testimony  was  guilty  of  no  crime,  and 
It  was  error  to  submit  that  Issue  as  a  ques- 
tion of  fact  to  the  Jury.  Where  the  acts 
and  conduct  of  a  witness  are  admitted,  It 
becomes  a  question  of  law  for  the  court  to 
say  whether  or  not  these  facts  and  acts 
make  the  witness  an  accomplice.  IMcKIn- 
ney  v.  State  (OkL  Cr.  Am>.)  198  Pac.  108; 
Moore  v.  Stote,  14  OM.  Cr.  292,  170  Pac 
619;  Cndjoe  t.  State,  12  Okl.  Cr.  246,  154 
Pac.  500,  L.  B.  A.  1916F,  1251.  This  error 
may  not  have  been  prejudicial,  because  the 
Jury  from  the  testimony  must  have  condud- 
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ed  Qiat  Spencer  was  Indeed  an  accomplice. 
Under  tbe  testimony,  no  other  conclusion 
could  have  been  reached. 

[4]  The  defendant  also  objected  and  ex- 
cepted to  Instruction  No.  8,  which  la  as  fol- 
lows : 

"When  a  person  is  ebarged  yfiOk  a  crime  tbe 
courts  permit  such  person  to  introduce  testi- 
mony of  his  previons  good  character  (or  the 
consideration  of  tbe  jury.  You  should  consider 
tbe  eridence  permitted  to  go  to  you  in  this 
case  on  that  point  with  all  tbe  other  evidence 
and  give  it  snch  weight  as  yon  may  deem  it 
to  be  entitled,  and  yet,  tbe  court  instructs  yon 
that  evidence  of  good  character  is  no  defense 
against  crime  proven  beyond  a  reasonable 
doubt  If  the  defendant  is  proven  guilty  of  the 
crime  charged  beyond  a  reasonable  doubt,  any 
(ood  moral  character  borne  by  him  in  his 
■  community  is  no  defense  in  this  prosecution." 

Wbfle  this  instruction,  upon  careful  analy- 
sis, Is  not  a  misstatement  of  the  law,  the 
Qualifying  clauses  after  the  word  "yeV 
might  have  confused  the  jury.  Up  to  that 
point  tbe  instruction  was  complete  and  suf- 
fldent.  The  defendant's  previous  good  diar- 
acter,  of  itself,  considered  along  with  all 
tbe  other  testimony,  might  have  raised  a 
reasonable  doubt  in  the  minds  of  the  jury. 

In  an  early  case  (Wilson  v.  State,  3  Okl. 
Ct.  714,  109  Pac.  289)  a  general  instruction 
oa  the  good  character  of  the  defendant,  simi- 
lar to  the  one  given  here,  excluding  the 
qualifying  clauses,  was  approved.  This  was 
practically  followed  in  Holmes  t.  State,  6 
OkL  Or.  841,  119  Pac.  430,  120  Pac.  800. 
Bee,  also,  Bdgington  ^.  U.  S.,  164  U.  S.  861, 
Tt  Sup.  Ct  72,  41  Ij.  Ed.  467,  and  annotations 
In  10  A.  !<.  R.  83. 

[6]  It  is  next  urged  that,  as  a  matter  of 
law,  the  testimony  of  the  accomplice  Spencer 
to  the  effect  that  the  defendapt  was  Im- 
plicated  in  the  theft  of  these  cattle  was  not 
corroborated.  In  the  case  of  Thompson  v. 
State,  9  Okl.  Cr.  525,  132  Pac.  695,  the  de- 
fendant was  convicted  of  a  violation  of  the 
prohibitory  law.  Presiding  Judge  Doyle, 
speaking  for  tbe  court  in  reversing  the  case. 
Bald: 

"There  is  no  evidence  in  the  record,  except 
that  of  tbe  complaining  witness,  that  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense  charged.  Upon  his  own  testimony 
the  complaining  witness  is  an  accomplice,  and 
a  conviction  cannot  be  sustained  upon  his  un- 
corroborated testimony." 

Tbat  no  person  shall  be  convicted  of  a 
crime  upon  the  testimony  of  an  accomplice 
must  be  construed  to  mean  that  the  person 
accused  must  in  some  manner  be  culpably 
implicated  in  the  commission  of  the  crime. 
Hendrix  r.  State,  8  OU.  Cr.  630,  129  Pac. 
78,  43  U  K.  A.  (N.  S.)  646. 

In  this  case  there  la  no  corroboration  of 
tbe  testimony  of  tbe  confessed  thief,  unless 


it  may  be  deduced  from  tbe  evldeBoe  tbat 
tbo  defendant  purchased  these  cattle  for  a 
grossly  inadequate  price,  upon  which  point 
the  testimony  is  conflicting,  or  unless  tba 
fact  tbat  the  defendant  met  the  witness 
Spencer  with  the  cattle  outside  of  Coffey- 
rille,  as  they  were  being  driven  towards  tbat 
point,  and  paid  for  them  there,  shows  that 
he  bad  guilty  knowledge  of  their  being  stolen 
property.  To  us  It  seems  that  neither  of 
these  facts,  though  established  to  the  satis- 
faction of  the  jury.  Is  Inconsistent  with  tbe 
good  faith  and  Innocent  motives  of  the  de- 
fendant 

Neither  tbe  defendant  nor  his  assodate^ 
Bamett,  made  any  effort  to  conceal  the  trans- 
action; on  the  contrary,  the  hides  of  the 
slaughtered  cattle  were  promptly  exhibited 
to  the  owner,  Dawson,  upon  his  making  In- 
quiry ;  Dawson  was  informed  by  Barnett  of 
th?  whereabouts  of  the  other  cattle,  and  steps 
were  taken  immediately  by  Bamett  and  tbe 
defendant  to  prosecute  tbe  witness  Spencer. 
We  think  tbat  as  a  matter  of  law  the  testl- 
m(my  of  the  accomplice  was  not  corroborated 
In  the  sense  contemplated  by  our  statute 
(section  58S4)  R.  U  1910),  providing: 

"A  convictloB  cannot  be  had  upon  the  tes- 
timony of  an  accomplice,  unless  he  be  corrob- 
orated by  such  other  evidence  as  tends  to  con- 
nect tbe  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  sufficient 
if  it  merely  show  the  commission  of  the  of- 
fense or  the  circumstances  thereot" 

For  the  reasons  stated  in  this  opinion,  tblfl 
cause  Is  reversed  and  remanded. 

DOYLE,  P.  J.,  concurs. 

MAISON,  J.,  concurs  In  tbe  result 


(60  CUb,  203) 
HARDMAN  V.  INDUSTRIAL  COMMISSION 
at  al.     (No.  3805.) 

(Supreme   Court   of   Utah.     May  81,    1922.) 

1.  Master  and  servant  <8=>4I7(7)— Question  as 
to  number  of  employer's  employes  Is  Juris- 
dlotional,  and  reviewable  by  Supreme  Court. 

The  question  whether  an  employer  had 
three  or  more  employes  in  his  service,  so  as 
to  be  within  the  Industrial  Act  (Comp.  Laws 
1917,  {  3110,  snbd.  2,  as  amended  by  Laws 
1919,  e.  63),  is  a  question  of  jurisdiction,  as  to 
which  it  ia  the  Supreme  Court's  duty  to  review 
the  facts  as  well  as  the  law. 

2.  Master  and  servaat  ^»36l— Cosimissloa 
bound  to  deay  oompessation  on  flsdiai  en- 
ployer  had  osfy  two  empioyte. 

Where  the  Industrial  Commission  readied 
the  conclusion  that  an  employer  had  only  two 
employes  in  his  service  at  the  time  of  'an  In- 
jury, it  was  not  justified  in  proceeding  ex- 
cept to  deny  the  application  for  compensation 
for  want  of  jurisdiction. 
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S.  Utastar   ud   Mrvmt   «3405(2)— EvIdmM 
k«ld  to  Jntify  denial  of  compensation  for 
laek  of  statntory  nnnber  of  offlployis. 
In   a  proceeding  for   compensation   nnder 
the  Industrial  Act,  defended  on  the  fronnd  that 
the  emplorer  £d  not  have  thrie  employes  in 
his  service,  so  as  to  ;ome  within  the  act,  evi- 
dence Juid  to  show  that  plaintiff's  brother,  who 
accompanied  him  and  the  employer  on  a  trip 
by  automobile  tmck,  did  so  merely  for  his  own 
pleasure  and  convenience,  and  that  he  waa  not 
in  the  employer's  employ. 

Proceeding  under  tbe  Indastrlal  Act  by 
Jesse  C.  Hardman,  for  compensation  for  In- 
juries, opposed  by  Bud  Jensen,  employer. 
Compensation  was  denied,  and  plaintiff 
brings  writ  of  review.    Affirmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
idalnUff. 

Harvey  H.  Cluff,  Atty.  Gen.,  and  John  Rob- 
ert Robinson,  AasL  Atty.  Gen.,  tot  defend- 
ants. 

THURMAN,  J.  On  November  7,  1921, 
idalntlfC,  an  employ^  of  defendant  Jensen, 
while  driving  a  truck  from  Salt  Lake  City, 
Utah,  to  Pocatdlo,  Idaho,  received  an  injury 
whidi  afterwards  became  Infected.  Blood 
poisoning  developed,  and  plaintiff  has  since 
been  Incapacitated  for  any  kind  of  manual 
labor.  The  injury  occurred  within  the  state 
of  Utah,  and  on  December  10,  1921,  plaintiff 
filed  his  application  with  the  defendant  In- 
dnstrial  Commission  of  tTtah  for  compensa- 
tion imder  the  Utah  Industrial  Act.  Testi- 
mony was  thereafter  taken  by  the  Commis- 
sion ttx  and  against  tbe  application  and  on 
March  10,  1922,  the  application  was  dolled, 
for  the  alleged  reason  that  the  employer, 
Jensen,  at  the  time  of  the  Injury  complained 
of  by  applicant,  had  only  two  workmen  in  his 
employ,  and  therefore  the  case  was  not  with- 
in the  provisions  of  the  Industrial  Act.  Ap- 
idicatlon  for  a  rehearing  was  thereafter 
made,  but,  as  no  new  evidence  was  offered, 
the  same  was  denied. 

[1]  The  case  comes  before  as  on  a  writ  of 
review.  The  only  question  presented  is 
whether  or  not  there  were  more  than  two 
employes  In  the  service  of  defoidant  Jensen 
when  the  injury  occurred.  This,  under  the 
Utah  Industrial  Act,  presoits  a  question  of 
jorlsdictlon  as  to  whlc^  it  becomes  our  duty 
to  Judicially  review  and  determine  the  facts 
aa  well  as  tbe  law. 

[21  Complaint  is  made  by  plaintiff  that  the 
findings  of  the  Commission  are  defective,  and 
that  at  most  they  are  only  condusicms.  As 
to  this  objection,  it  is  snfficlMit  to  say  that, 
having  arrived  at  the  conclnslon  that  there 
w«e  only  two  employes  engaged  in  the  serv- 
ice of  defendant  Jensen  at  the  time  the  in- 
Jtizy  occurred,  the  Commission  were  not  Jus- 
tlfled  in  proceeding  farther  than  to  deny  the 
application   for   want   of  Jurisdiction.     To 


have  proceeded  further,  and  assome  to  pasa 
upcm  tbe  merits  of  the  aH>licatlon,  would 
have  been  to  usurp  authority  not  conferred 
by  the  Industrial  Act 

Comp.  Laws  Utah  1917,  {  SllO,  subd.  2,  as 
amended  In  Sess.  Laws  1919,  c.  63,  provides: 

"Every  person,  firm  and  private  corporation, 
indodlng  every  pnblic  ntQity,  that  has  in  serv- 
ice three  or  more  workmen  or  operatives  reg- 
ularly employed  in  the  same  basiness,  or  in  or 
about  tbe  same  establishment,  nnder  any  con- 
tract of  hire,  express  or  implied,  oral  or  vrrit- 
ten,  except  agricultural  laborers  and  domestic 
servants;  provided,  that  employers  who  have  in 
service  less  than  three  employ^  and  employers 
of  agricaltaral  laborers  and  domestic  servants 
shall  have  the  right  to  come  under  the  terms  of 
this  title  by  complying  with  the  provisions 
thereof  and  all  roles  and  regnlations  of  the 
Commission.  The  term  'regularly,'  as  herein 
used^  shall  include  all  employments,  whether 
continuous  throughout  the  year  or  for  only  a 
portion  of  the  year.  It  means  all  employments 
in  the  usual  course  of  the  trade,  business,  pro- 
fession or  occupation  of  an  employer." 

The  question  to  be  determined  Is:  Were 
there  "Oiree  or  more  workmm  or  operatives 
regularly  employed  In  the  same  business"  In 
which  plaintiff  was  employed  at  the  time  he 
received  the  injury? 

[3]  The  solution  of  this  question  renders  it 
necessary  to  briefly  review  the  facts  as 
shown  by  a  preponderance  of  the  evidence. 
The  defendant  Jensen  was  the  owner  of 
three  automobile  tracks,  and  together  with 
his  ^nployCs  was  making  a  trip  transporting 
secondhand  goods  from  Salt  Lake  to.  Poca- 
tello.  One  of  the  trucks  was  driven  by  plain- 
tiff, one  by  an  employe  named  Westover,  and 
one  by  the  defendant  Jensen.  There  is  no 
dispute  but  that  Westover  and  plaintiff  were 
in  Jensen's  employment  The  question  aris- 
es as  to  Roy  Hardman.  a  younger  brother  of 
the  plaintiff,  who  accompanied  them  on  the 
trip.  They  left  Salt  Lake  City  November  5, 
1921,  and  on  the  seventh  day  of  the  same 
month,  at  a  point  near  WellsvlUe,  Utah,  the 
injury  occurred.  The  circumstances  connect- 
ed with  the  injury  and  the  extent  thereof 
are  immaterial.  The  Injury  did  not  serious- 
ly affect  tbe  plaintiff  until  two  days  after  his 
arrival  at  Pocatello,  when  blood  poisoning 
developed. 

Concerning  the  question  as  to  whether  Roy 
Hardman  was  in  his  employ  defendant  Jen- 
sen testified.  In  substance,  that  he  did  not 
need  Roy  Hardman  on  the  trip,  and  did  not 
employ  him;  that  plaintiff  told  him  Roy 
would  like  to  go  for  the  trip.  Jensen  fur- 
ther testified  that  he  paid  Roy's  expenses, 
but  paid  him  no  wages;  that  he  never  talked 
with  Roy  about  emidoying  him,  and  had  no 
arrangements  with  him;  that  he  was  a  mem- 
ber of  the  crowd,  and  defendant  paid  the  ex- 
penses of  the  crowd.  He  farther  testified 
that  Roy  bad  never  claimed  any  salary  for 
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the  trip  to  Pocatello,  bnt  after  plaintiff  be- 
came incapacitated  from  tbe  injury  defend- 
ant employed  Roy  to  drive  the  truck,  and  he 
made  one  load.  Jensen  admitted  that  Roy 
helped  to  load  and  unload  the  trucks  on  the 
Pocatello  trip,  but  was  emphatic  in  his  testi- 
mony that  he  had  told  plaintiff  he  did  not 
need  Roy,  and  that  plaintiff  said  Roy  wanted 
to  go  for  a  trip.  This  testimony  la  not  con- 
tradicted. 

Jesse  G.  Hardman  testified,  but  we  find 
nothing  in  his  testimony  that  materially  con- 
flicts with  the  testimony  of  Jensen. 

The  testimony  developed  that  prior  to  mak- 
ing the  trip  to  Pocatello  plaintiff  and  Roy 
had  been  driving  a  trudi  for  Jensen  on  what 
they  called  a  flfty-flfty  basis,  plaintiff  and 
Roy  receiving  one-half  of  the  proceeds  after 
all  expenses  were  paid,  and  Jensen  the  re- 
mainder. The  trip  to  Pocatello,  however, 
was  under  a  different  arrangement,  plaintiff 
and  Westover  each  receiving  $4  per  day. 

Roy  Hardman  testified  that  the  night  be- 
fore they  started  to  Pocatello  he  helped  to 
load  the  trucks,  and  Jensen  told  him  to  come 
np  early  In  the  morning  so  they  could  get 
started.  He  said  he  thought  Jensen  wanted 
him  to  work.  At  Pocatello  he  asked  Jensen 
for  $1,  and  Jensen  gave  it  to  him.  On  cross- 
examination  he  stated  that  he  never  had  any 
understanding  with  Jensen  about  a  salary; 
that  nothing  was  said  about  paying  him  any- 
thing; that  nothing  was  said  about  any  ar- 
rangement for  working  for  him,  except  Jen- 
sen told  him  to  be  up  there  In  the  morning; 
that  he  knew  Jensen  was  not  going  to  pay 
him  anything ;  that  he  never  looked  to  Jensen 
to  pay  him  anything;  that  Jensen  never 
asked  him  to  work  except  to  be  there  next 
morning,  and  never  said  anything  about  pay- 
ing him. 

Such,  in  substance,  is  all  the  evidence  that 
is  in  any  sense  material. 

In  the  opinion  of  the  writer  it  is  clearly 
deducible  from  the  evidence  In  the  case  that 
Roy  Hardman  was  not  an  employ^  of  the  de- 
fendant Jensen  at  the  time  of  the  Injury  of 
which  the  plaintiff  complains;  tliat  he  sim- 
ply desired  to  make  the  trip  to  Idaho  for  his 
own  pleasure  and  convenience,  and,  as  sub- 
stantially admitted  by  himself,  never  expect- 
ed any  compensation  therefor.  The  reason 
why  Jensen  told  Roy  to  come  up  early  next 
morning  so  they  could  get  started  Is  perfect- 
ly manifest,  in  view  of  the  evidence,  which  Is 
uncontradicted.  Jensen  had  been  told  by 
plaintiff  that  Roy  wanted  to  make  the  trip, 
and  Jensen  was  willing  he  should  go.  The 
payment  of  Roy's  expenses  was  evidently  a 
mere  courtesy,  for  which  the  defendant 
should  not  l>e  mulct  in  damages. 

To  bold  under  such  circumstances  that 
Roy  Hardman  was  an  employe  of  Jensen  in 
order  to  bring  the  case  within  the  provisions 
of  the  Industrial  Act,  and  thereby  compel 


J^isen  to  compensate  plaintiff  for  his  Injury. 
would.  In  our  judgment,  be  a  travesty  upon 
justice,  and  a  perversion  of  the  literal  terms 
of  the  statute  under  which  plaintiff  seelcs  re- 
lief. It  is  Impossible  to  deduce  from  the  evi- 
dence even  a  casual  euii^oyment,  much  less  a 
regular  employment,  such  aa  the  statute  re- 
quires. The  plain  fact  Is  there  was  no  oa- 
ployment  at  all  as  far  as  Roy  Hardman  was 
concerned.  There  Is,  therefore,  no  justifiable 
reason  for  dtlng  or  re^^lewlng  the  autiiorlties 
referred  to  by  either  of  the  parties.  It 
would  unnecessarily  incumber  our  oi^ion 
and  serve  no  useful  purpose. 

The  order  of  the  Commission  denying  com- 
pensation Is  afilrmed. 

CORFMAN,  O.  J.,  and  WEBER,  GIDEON, 
and  FRICK,  JJ.,  concur. 


(80  Utah,  197) 

BROWNING  V.  BANK  OF  VERNAL. 
(No.  3695.) 

(Supreme  Court  of  Utah.    Hay  81,  1922.) 

I.  Jury  «=392— Relatioaship  of  debtor  or  oredU 
tor  gives  riglit  to  challenge  for  cause. 

The  fact  that  a  Juror  snetains  the  relation- 
Bhip  of  debtor  or  creditor  to  a  party  to  an  ac- 
tion does  not  disqualify  the  Juror  to  act.  bat  it 
gives  to  the  litigant  the  right  to  challenge  for 
cause. 


2.  Jary  4 
waived. 


>l  10(6)— Right  to  eballMge  may  b* 


The  right  to  challenge  a  Juror  Bustaining 
the  relationsliip  of  debtor  or  creditor  to  a  par- 
ty to  an  action  is  waived  where  the  parties, 
knowing  the  fact  of  relationship,  neglect  to 
iiiterpose  a  challenge.^ 

3.  Appeal  and  error  «=>  1 004(1)— Scope  of  re- 
view on  claim  of  exoesslve  damage*. 

On  review  of  an  assignment  that  damages 
were  excessive  and  appeared  to  have  been  given 
under  the  infiuence  of  passion  or  prejudice,  the 
only  question  for  determination  by  the  appel- 
late court  is  whether  it  can  be  determined  aa 
a  matter  of  law  under  the  circumstances  that 
the  damages  were  so  excessive  as  to  appear  to 
have  been  given  under  the  influence  of  passioo 
or  prejudice. 

4.  Banks  and  banking  «=>I43(7)— Bank  refas- 
Ing  to  pay  oheck  of  mercantile  depositor  lla« 
ble  In  damages  withont  proof. 

Failure  of  a  bank  to  pay  checks  of  deposi- 
tor engaged  in  a  mercantile  business  having 
sufficient  money  on  deposit  to  pay  the  chi>ck8 
entitles  the  depositor  to  recover  substantial 
damages  without  proof  of  actual  damages. 


>  SUta  V.  Morgan,  23  Utah,  212,  (4  Pac  3G6 ;  Stat* 
V.  Thompson,  24  Utah,  S14,  67  Pac  78* ;  Tarpey  T. 
Madsen,   26  Utah,  294,  72  Pao.  411. 
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8.  Baak*  ud  buklag  «=»I43(7)— $500   held 
■ot   •xeaMlva  for  failure  of   bank  to   pay 
•hecks  of  meroaBtlle  depositor. 
A  verdict  for  $500  damages  against  a  bank 
refusing  to  pay  checks  of  a  mercantile  deposi- 
tor having  sufficient  funds  to  cover  held  not  so 
cicessiTe  as  to  warrant  reviewing  court  in  dis- 
torbing  the  same,  or  to  conclude  as  matter  of 
law  that  it  was  given  under  the  influence  of 
pission  or  prejudice,  though  evidence  was  in- 
definite  as  to  any  specific  amount  of  damages 
tostained.* 

Appeal  from  District  Court,  Uinta  Ck>nnt7 ; 
A.  B.  Morgan,  Judge. 

Action  by  Mrs.  W.  J.  Browning,  otherwise 
Mary  B.  Browning,  against  the  Bank  of  Ver- 
nal. Judgment  for  plaintiff,  and  defendant 
appeals.   Affirmed. 

Charles  De  Molsy,  of  Vernal,  for  appel- 
lant. 

Wallace  Calder,  of  Vernal,  for  respondent. 

OIDBON,  J.  Respondoit  (plaintiff  below) 
Instituted  this  action  against  appellant  (de- 
foidant  below)  to  recover  Judgment  upon 
two  counts  or  causes  of  action  separately 
stated  in  the  complaint  The  appellant  is 
a  banking  corporation. 

In  the  first  cause  of  action  It  is  alleged 
that  the  respondent  was  a  depositor  with 
tUe  appellant  In  the  month  of  October, 
1918,  It  is  stated,  appellant  wrongfully  ap- 
plied to  its  own  use  certain  moneys  In  such 
deposit  against  the  will  and  without  the  con- 
sent of  the  respondent,  and  has  refused  and 
still  refuses  to  pay  her  checks  or  orders  upon 
such  deposit  Judgment  was  asked  for  the 
amount  claimed  to  have  been  thus  applied 
and  for  interest.  In  the  second  count  re- 
spondent seeks  to  recover  damages  for  the 
refusal  of  appellant  to  pay  checks  or  orders 
drawn  by  her  against  the  account  The  an- 
swer admitted  the  deposit  of  certain  amounts 
to  the  credit  of  respondent,  bat  denied  that 
the  money  so  deposited  was  the  property  of 
respondent  or  that  it  had  wrongfully  or 
without  respondent's  consent  applied  to  its 
own  use  any  of  the  moneys  placed  to  the 
credit  of  respondent  The  jury  gave  respond- 
ent Judgment  on  the  first  count  for  the  full 
amount  claimed,  and  upon  the  second  count 
for  $500  damages. 

A  motion  for  a  new  trial  was  denied.  The 
ruling  of  the  court  in  denying  that  motion 
la  the  only  error  assigned.  Two  of  the 
grounds  stated  in  the  motion  for  a  new  tri- 
al are  (a)  misconduct  of  Jury,  and  (b)  "ex- 
cessive damages,  appearing  to  have  been  giv- 
en under  the  influence  of  passion  and  prej- 
udice." Other  grounds  are  stated  in  the  mo- 
tion, and,  while  not  waived  by  appellant 
are  not  discussed  at  any  length  In  the  brief. 


>8tepb«ns  S.   A   L.  a 
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The  two  grounds  above  stated  are  the  only 
ones,  in  our  Judgment,  that  require  consid- 
eration. 

[1, 2]  It  appears  from  the  affidavit  of  the 
assistant  cashier  of  appellant  that  one  of  the 
Jurors  sustained  the  relationship  of  debtor  to 
the  bank  at  the  time  ot  the  triaL  It  like- 
wise appears  that  In  the  examination  of  such 
Juror  he  failed  to  disclose  the  fact  of  such 
relationship.  From  the  affidavits  submitted 
on  the  motion  for  a  new  trial  it  appears  that 
the  Juror  had  executed  a  note  with  others 
as  a  io\nt  maker.  This  note  was,  on  the 
morning  of  the  trial,  presented  to  the  appel- 
lant bank  and  by  it  accepted  and  a  loan  made. 
It  does  not  appear,  however,  that  the  Juror 
was  aware  that  the  note  had  been  presented 
to  the  bank  or  that  a  loan  had  been  made 
at  that  time.  Be  that  as  it  may,  it  is  also 
made  to  appear  that  the  assistant  cashier 
bad  personal  knowledge  of  the  relationship 
of  the  juror  to  the  bank,  was  present  In  court 
at  the  time  of  the  examination  of  the  Ju- 
rors respecting  their  qualifications  to  act  as 
jurors,  made  no  objections  to  the  Juror  serv- 
ing, and  did  not  advise  appellant's  conns^ 
of  the  fact  of  the  relationship.  The  fact 
that  a  Juror  sustains  the  rdationshlp  of  debt- 
or or  creditor  to  a  party  to  an  action  does 
not  disqualify  the  Juror  to  act  but  it  gives 
to  the  litigant  the  right  to  challenge  for 
cause  such  juror.  That  Is  a  right  that  can 
be  waived.  Under  all  the  authorities  that 
we  have  examined,  where  the  parties  know- 
ing the  fact  of  the  relationship  neglect  to 
Interpose  a  challenge,  the  right  to  afterwards 
object  is  lost  The  law  applicable  is  con- 
cisely stated  in  17  Std.  Bncy.  Pro.  132  as 
follows: 

"No  matter  how  good  one's  cause  of  chal- 
lenge may  be,  it  is  clearly  waived  where  no  oh- 
jecticn  is  made  when  the  jury  Is  impaneled, 
especially  when  he  knew  the  facts  constituting 
the  grounds  of  challenge.  It  must  appear  that 
.neither  the  party  nor  his  counsel  haJd  knowl- 
edge of  the  disqualification." 

See,  also,  16  R.  0.  L.  287. 

Counsel  for  appellant  cites,  in  support  of 
its  contention,  the  opinions  of  this  court  In 
State  V.  Morgan,  23  Utab,  212,  64  Pac.  356; 
State  V.  Thompson,  24  Utah,  314,  67  Paa 
789 ;  Tarpey  v.  Madsen,  26  Utah,  294,  73  Pac. 
411.  These  cases  do  not  support  counsel's 
position.  It  wlU  be  found  upon  an  examina- 
tion that  in  each  case  neither  the  party  com- 
plaining nor  bis  counsel  knew  of  the  dis- 
qualification at  the  time  of  impaneling  the 
Jury.  To  permit  appellant  now  to  Insist  upon 
the  disqualification  of  the  juror  as  grounds 
for  new  trial,  when  the  fact  of  such  dis- 
qualification was  known  to  the  officers  of  the 
appellant  at  the  time  of  the  trial,  would  be 
to  permit  litigants  to  trifle  with  the  court 

[3]  Respecting  the  second  ground  urged.  It 
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la  mada  to  aiipear  from  the  complaint  and 
from  tb«  evidence  that  tbe  respondent  was 
engaged  In  business  at  Pleasant  Grove,  Utah 
county,  or  waa  opening  up  a  millinery  busi- 
ness at  that  place.  The  checks  drawn  by 
her  were  In  payment  of  goods  to  be  used  in 
aald  place  of  business.  It  also  appears  that 
the  respondent  had  been  engaged  In  business 
at  other  places  within  the  state  of  Utah,  if 
not  continuously,  at  least  intermittently,  for 
the  past  20  years.  Her  testimony  was  that 
she  had  been  damaged  by  the  failure  of  ap- 
pellant to  honor  her  chedks,  that  ,stae  had 
been  humiliated  in  not  having  such  checks 
paid,  and  that  certain  goods  which  she  had 
ordered  for  her  business  had  to  be  returned 
to  the  wholesalers.  It  is  true  that  the  testi- 
mony is  indefinite  as  to  any  spedflc  amount 
of  damage  sustained,  and  it  must  be  admit- 
ted that  the  jury  was  quite  liberal  in  the 
amount  of  damages  awarded.  However,  the 
only  Question  for  determination  by  this  court 
Is,  Oan  it  be  determined  as  a  matter  of  law, 
under  the  circumstances,  that  the  damages 
were  so  excessive  as  to  appear  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice? 

[4]  That  a  commercial  bank  refusing  to 
pay  a  check  drawn  upon  an  open  account  of 
a  depositor  is  liable  in  nominal  damages  can- 
not and  will  not  be  disputed,  assuming  that 
at  the  time  the  chedt  is  presented  for  pay- 
ment there  are  sufficient  funds  to  the  credit 
.  of  the  drawer  to  pay  the  same.  The  rda- 
tionsblp  of  a  bank  to  the  depositor  is  such 
that  a  failure  to  honor  a  check,  drawn  on  an 
account  and  not  in  excess  of  the  amount  on 
deposit  is  a  breach  of  the  contract  existing 
between  the  parties.  The  courts  generally 
hold,  and  such  is  the  common-law  rule,  that 
failure  of  a  bank  to  pay  the  check  of  a  mer- 
chant or  trader  entitles  the  drawer  to  sub- 
stantial damages  without  any  proof  of  ac- 
tual damages.  The  rule  under  the  common 
law,  and  in  this  country  In  the  absence  of. 
Statute,  as  the  same  affects  a  merchant  or 
trader,  is  concisely  stated  by  the  Court  of 
Appeals  of  California  in  the  second  headnote 
to  Reeves  v.  First  Nat  Bank,  20  Cat  App. 
608,  128  Pac.  800,  as  foUows: 

"Where  it  appears  that  the  plaintiffs  sning 
the  bank  for  the  wrongful  dishonor  of  their 
check  were  established  in  business,  such  wrong- 
ful dishonor  raises  the  presumption  that  the 
drawers  have  sustained  snbstantial  damages, 
the  amoant  of  which  it  is  for  the  court  or  jury 
trying  the  case  to  fix,  as  general  compensa- 
tory damages,  in  the  absence  of  any  showing  of 
Bpedal  damages." 

In  6  R.  0.  L.  p.  649,  the  same  principle  Is 
stated  as  follows: 

"Although  the  right  to  recover  snbstantial 
damages  does  not  depend  on  the  depositor's 
occupation,  yet  it  is  held  that  there  is  a  dis- 
tinction between  an  ordinary  depositor  and  a 
depositor  who  is  a  merdiaat  or  trader.   If  the 


depositor  is  a  merchant  or  trader  it  wm  be 
presumed  without  further  proof  that  substan- 
tial damages  have  been  sustained.    •    •    • " 

In  2  Morse,  Banks  and  Banking  (5th  Ed.) 
p.  63,  it  is  said: 

"But  the  better  authority  seems  to  be  that, 
even  if  such  actual  loss  or  injury  is  not  shown, 
yet  more  than  nominal  damages  shall  be  given. 
It  can  liardly  be  possible  that  a  customer's 
check  can  be  wrongfully  refused  payment  with- 
out some  impeachment  of  his  credit,  whidi 
must  in  fact  be  an  actual  injury,  though  he 
cannot  from  the  nature  of  the  case  furnish  in- 
dependent distinct  proof  thereof.  It  is  as  in 
cases  of  libel  and  slander,  which  description 
of  suit,  indeed,  it  closely  resembles,  inasmuch 
as  it  is  a  practical  slur  upon  the  plaintiff's 
credit  and  repute  in  the  business  world.  Spe* 
cial  damage  may  be  shown,  if  the  plaintiff  be 
able;  but,  if  he  be  not  able,  the  jury  may  nev- 
ertheless give  such  temporary  [temperate) 
damages  as  they  conceive  to  be  a  reasonable 
compensation  for  that  indefinite  misdiief  whidi 
such  an  act  must  be  assumed  to  have  inflicted, 
according  to  the  ordinary  course  of  hnmaii 
events." 

Other  authorities  are  found  in  the  notes 
to  McFall  V.  First  Nat  Bank,  138  Ark.  370, 
211  S.  W.  919,  4  A.  U  B.  947.  The  same 
case  is  reported  In  138  Ark.  870,  211  8.  W. 
919,  4  A.  L.  R.  940. 

As  indicated,  it  appears  in  this  record  that 
the  respondent  was  engaged  in  a  mercantile 
business.  Applying  the  principle  of  law  stat- 
ed in  the  foregoing  authorities,  can  it  be 
said  that  the  amount  of  the  verdict  is  so 
excessive  that  it  must  be  held  to  have  be^i 
given  under  the  influence  of  prejudice  or 
passion? 

In  Stephens  R.  ft  L.  S.  Co.  v.  Union  Padflc, 
48  Utah,  638,  161  Pac  463,  this  court,  in 
considering  whether  the  amount  of  the  ver- 
diet  had  been  influenced  by  passion  or  prej- 
udice, says: 

"We  can  discover  nothing  in  this  case,  ex- 
cept the  amount  idlowed,  which  indicates  pas- 
sion or  prejudice,  and,  as  we  have  seen,  paasioB 
or  prejudice  may  not  be  inferred  alone  from  the 
fact  that  an  excessive  amount  ia  allowed  by 
a  jury  unless  the  amount  is  so  grossly  exces- 
sive that  it  shocks  the  ordinary  man's  sense  of 
Justice." 

[t]  The  Jury,  by  returning  a  vo^ict  In  fa- 
vor of  respondent  on  the  first  cause  of  ac- 
tion, necessarily  must  have  found  that  she 
had  on  deposit  with  the  appellant  sufBdent 
money  to  pay  the  cbecks  which  she  drew 
agalnst  the  account  Under  that  state  ot 
facts,  failure  on  the  part  of  appellant  to  pay 
such  checks  entitles  the  respondent  to  re- 
cover substantial  damages  without  proof  of 
actual  damages.  By  reason  of  this  presump- 
tion, and  in  the  light  of  the  testimony,  we 
do  not  feel  justified  in  bolding  that  the  ver- 
dict of  the  Jury  is  so  excessive  as  to  war- 
rant the  court  in  disturbing  the  same,  or 
to  conclude  as  matter  of  law  that  tt  wa» 
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given  mder  the  Influence  of  paasloa  or  prej- 
udice. 

We  find  no  reverBlble  error  In  the  record. 
Judgment  affirmed,  with  costs. 

CORFMAN.  C.  J.,  and  THURMAN.  WEB- 
BS, and  FRICK,  JJ.,  concur. 
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LAUB  at  al.  V.  STATE.    (No.  527.) 

(Sapreme  Conrt  of  Arisooa.    Jnne  10,  1922.) 

I.  Crimloal  law  «=>520(2)— Adnlsoion  of  eon- 
fOMloa  not  error. 
In  a  proeecntion  tor  robbery,  a  confeoslon 
•btained  by  the  atatement  of  a  police  officer  to 
defendanto  that  it  would  be  best  for  them  to  tell  | 
the  troth  was  properly  admitted  in  cTidence. 


2.  CrimlBal  law  (S=»736 (2)— Question  of  wheth- 
er eonfocslon  la  voluntary  Is  for  the  trial 


Whether  the  confession  of  an  accnaed  per- 
son is  Tolnntary  is  for  the  trial  judge. 

S.  CrlailBal    Law    «=s>532(i/2)— In    oonslderlng 

adailsslon  of  oonfesston,  evidence  shoald  be 

•xamlned    to    determine    proiMble   truth    of 

statamant. 

In  passing  upon  the  admission  of  a  confea- 

liOD,  and  in  all  cases  involying  the  admissibility 

of  statemeots  questioned  as  to  their  voluntary 

diaracter  aa  confessions,  the  evidence  shoald  be 

examined  in  its  entirety  to  ascertain  whether, 

nnder    all    the    circumstances,    it   is    probable 

that  the   temptation   or  Inducement  to   speak 

filEely  waa  so  great  as  to  render  the  offered 

itstement  nntrastworthy. 

Appeal  from  Superior  Court,  Maricopa 
County;   IL  0.  Stanford,  Judge. 

George  O.  Laub  and  Buby  Laub  were  con- 
Tlcted  of  robbery,  and  Oiey  appeal.  Af- 
firmed. 

wnilam  X  Fellows  and  Thoa.  F.  Oroaff, 
both  of  Phoenix,  for  appellants. 

W.  J.  Galbraith,  Atty.  Gen.,  and  B.  E.  L. 
Bh^4ierd.  Co.  Atty.,  of  Pboenix,  for  the 
State. 

FLANIQAN,  J.  The  appellants,  husband 
and  wife,  were  jointly  charged  by  the  coun- 
ty attorney  of  Maricopa  county  with  the 
otme  of  robbery.  During  the  trial  of  the 
cause  the  state  offered  and  the  court  ad' 
mltted,  over  the  objectionB  of  appellanta, 
two  written  confessions  snbscribedi  respec- 
tively, by  each  of  the  appellants,  reciting  the 
drcnmstances  of  the  crime.  The  jury  found 
the  defendants  guilty  as  charged,  and  from 
the  judgment  entered  upon  the  verdict  this 
appeal  is  taken. 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  admitting  the  purported 
confessions  in  evidence,  for  the  reason  that 
die  same  were  not  voluntary.    It  Is  argued 
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that  the  testimony  of  the  defendants  shows 
that  the  arresting  officers  used  coercion, 
threats,  duress,  and  deception  to  secure  tike 
confessions;  and  reliance  for  reversal  Is 
especially  placed  upon  the  statement  made 
to  appellants  by  Police  Officer  Crowe,  who 
was  present  when  the  confessions  were 
made,  that  It  would  be  best  for  them  to  tell 
the  truth,  this  being,  it  Is  claimed,  such  an 
Indacement  and  hope  of  favor  and  reward  to 
the  appellants  by  one  in  authority  as  would 
render  the  alleged  .confessions  involuntary. 

[2]  Whether  a  statement  by  an  accused 
person  is  to  be  considered  the  free  expres- 
sion of  the  circumstances  of  his  guilt,  and 
therefore  a  volimtary  confession,  or,  on  the 
other  hand.  Involuntary,  as  being  In  fact  In- 
duced or  obtained  by  means  which  render  it 
untrustworthy  as  evidence.  Is  to  be  deter- 
mined when  the  confession  is  offered  by  the 
judge  of  the  trial  court  upon  a  preliminary 
investigation  into  the  circumstances  sur- 
rounding the  confession.  1  B.  C.  L.  p.  578. 
See,  also,  on  this  point,  Berry  ▼.  State,  4 
OU.  Cr.  202,  111  Pac.  676,  81  L.  B.  A.  (N.  S.) 
849,  and  Kermeen  v.  State,  17  Ariz.  263,  161 
Pac.  188. 

There  are  many  cases  which  hold  that  the 
mere  statement  to  the  accused  that  it  would 
be  better  for  him  to  tell  the  truth  consti- 
tues  such  an  Inducement  aa  will  make  a  con- 
fession obtained  in  consequence  of  it  invol* 
untary.  Upon  the  theory  that  the  accused, 
although  advised  to  tell  the  truth,  supijoses 
that  what  the  authorities  mean  is  ttiat  he  is 
to  say  he  Is  guilty,  In  other  words,  that  the 
advice  Is  equivalent  to  advice  to  confess, 
and  this,  coupled  with  the  statement  that  it 
would  be  better  for  the  accused  to  do  so, 
supplies  the  Inducement  which  is-  supposed 
to  render  the  statement  untrustworthy,  many 
of  the  authorities,  especially  some  English 
cases,  bold  that  a  confession  so  procured  Is 
inadmissible.  See  annotation  to  Ammons 
T.  State,  80  Miss.  592,  32  South.  9,  IS  L.  R. 
A.  (N.  S.)  768,  at  page  816,  92  Am.  St  Bep. 
607.  The  decisions,  numerically,  and  in  onr 
firm  conviction  the  better  reason,  are  with 
the  proposition  that  the  use  of  the  language 
referred  to  does  not  in  Itself  vitiate  a  con- 
fession so  prompted. 

"On  principle,  the  advice  by  any  person  what- 
ever that  it  would  be  better  to  tell  the  troth 
cannot  possibly  vitiate  the  confession,  since 
by  hypothesis  the  worst  that  It  can  evoke  ia 
the  truth,  and  there  is  thus  no  risk  of  accept- 
ing a  false  confession.  The  confessor  is  not 
obliged  to  choose  between  silence  and  a  false 
confession  having  powerful  advantages,  the 
advantages  are  attached  to  the  utterance  of 
the  tm^,  and,  however  tempting  we  may  sup- 
pose them  to  be,  there  is  nothing  in  the  na- 
ture of  the  temptation  to  make  the  statement 
untrustworthy;  for  if  it  has  availed  at  all, 
it  has  availed  to  bring  out  the  truth."  Wig- 
more  on  Evidence,  vol.  I,  sec.  8322. 
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See,  also,  dted  notes  to  Amnions  v.  State, 
supra,  and  Roman  t.  State  (Ariz.)  201  Pac 
551-554. 

In  tbe  decision  last  dted  it  Is  recognized 
that  tbe  drctunstances  may  be  such  tbat  tbe 
adjuration  to  an  accused  person  "tbat  It  will 
be  better  to  tell  the  truth"  may  imply  or 
convey  such  a  threat  or  promise  as  will,  if 
it  induces  ^  confession,  render  it  inadmissi- 
ble in  evidence.  Tbe  real  question  must 
therefore  be  whether,  considering  all  tbe  cir- 
cumstances, the  statement  offered  as  a  con- 
fession may  be  relied  upon  as  probably  stat- 
ing the  truth.  The  language  used  is  but  a 
circumstance,  though  an  Important  one, 
which  may  or  may  not  be  determinative  of 
tbe  question. 

[3]  In  this  case,  therefore — ^as  in  all  cases 
involving  tbe  admissibility  of  statements 
questioned  as  to  their  voluntary  character 
as  confessions — the  evidence  should  be  ex- 
amined in  its  entirety  to  ascertain  whether 
tinder  all  the  drcumstances  it  is  probable 
tbat  the  temptation  or  Inducement  to  speak 
falsely  was  so  great  as  to  render  the  offered 
statement  untrustworthy.  Roman  v.  State^ 
supra.  We  have  accordingly  examined  very 
carefully  tbe  evidence  talcen  at  the  time  the 
confessions  were  offered,  to  ascertain  wbetb* 
er  error  was  committed  In  admitting  them. 
The  appellants  were  given  unrestricted  and 
full  opportunity  to  present  to  the  judge  and 
Jury  all  testimony  offered  by  them  tending 
to  show  that  the  confessions  were  Induced 
by  the  unfair  means  they  alleged.  We  ap- 
prehend tbat  no  useful  purpose  will  be  sub- 
served by  detailing  the  evidence  on  these  is- 
sues. It  is  8nfi9c!ent  to  say  that  the  testi- 
mony was  in  decided  conflict,  tbe  appellants 
stating  they  were  in  various  ways  coerced  to 
sign  the  statements,  while  the  testimony  of 
the  officers  was  to  tbe  effect  that  no  coercion, 
threats,  or  duress  was  used. 

In  the  case  of  State  v.  Rogoway,  45  Or. 
eOl,  78  Pac.  987,  81  Pac.  234,  2  Ann.  Cas.  431, 
it  is  held  tbat  tbe  determination  of  tbe  ad- 
missibility of  a  confession  will  not  be  dls- 
tiu'bed  on  appeal  unless  there  is  clear  and 
manifest  error.  The  court,  quoting  with  ap- 
proval from  tbe  decision  of  the  Supreme 
Court  of  New  Hampshire  in  State  ▼.  Squires, 
48  N.  H.  364,  proceeds  to  show  tbat  tbe  rul- 
ing on  the  objection  to  admission  involves 
only  the  decision  of  a  question  of  fact,  as 
much  so  as  the  question  whether  a  witness 
whose  testimony  is  offered  was  Interested  or 
not,  or  was  qualified  to  testify  as  an  expert, 
or  whether  the  loss  of  a  paper  has  been 
shown,  so  as  to  allow  the  introduction  of 
secondary  evidence  of  its  contents,  or  the 
like.     Quoting   with   approval,   also,   from 


the  decision  of  Fife  ▼.  Commonwealth,  28 
Pa.  429,  the  court  proceeds  to  say: 

"  'But  the  principle  is  well  settled  that  where 
the  admissibility  of  evidence  depends  upon  a 
preliminary  question  of  fact,  to  be  tried  by  tbe 
court,  its  decision  is  not  to  be  reversed  nnless 
in  a  case  of  dear  and  manifest  error.  Tbe 
court  tbat  sees  and  hears  the  .witnesses  must 
be  presumed  to  have  better  means  of  judging 
on  a  question  of  fact  than  the  appellate  tribu- 
nal, where  the  witnesses  are  neither  seen  nor 
heard,  and  where  it  often  happens  that  their 
testimony  is  very  imperfectly  reported.'  Now, 
in  this  case  tbe  evidence  for  the  state  tended 
to  show  tbat  the  alleged  confession  of  the  de- 
fendant was  voluntarily  made;  and,  while  this 
evidence  is  controverted  and  contradicted,  there 
is  not  snffident  in  the  record  to  justify  this 
court  m  saying  that  tbe  trial  court  erred  in 
holding  that  tbe  confession  was  competent  and 
admissible  as  testimony.  The  admissibility  of 
the  testimony  was  for  the  court,  and  its  credi- 
bility and  weight  were  for  the  Jury,  and  were 
properly  submitted  to  them." 

See,  also.  State  v.  Storms,  113  Iowa,  385, 
85  N.  W.  610,  86  Am.  St  Rep.  380. 

Applying  this  rule  to  tbe  testimony  ad> 
duced  in  tbe  case  at  bar,  we  must  bold  tbat 
there  is  no  such  showing  of  dear  or  mani- 
fest error  on  the  part  of  tbe  court  below  in 
admitting  tbe  confessions  as  to  call  for  oar 
disapproval  of  such  rulings.  We  will  pre- 
sume that  the  Judge  of  the  court  below,  who 
saw  and  heard  the  witnesses,  correctly  de- 
dded  the  fact  in  dispute,  on  tbe  investiga- 
tion preliminary  to  the  admission  of  tbe  con- 
fessions. 

The  second  assignment  of  error  is  tbat 
the  sentences  Imposed  are  invalid,  in  tbat 
the  same  are  In  ccmflict  with  sections  1127 
and  1448  of  Penal  Code  1913.  In  just  what 
this  Invalidity  consists  tbe  brief  for  appel- 
lants does  not  say  and  we  can  only  specu- 
late as  to  the  precise  basis  of  the  assign- 
ment. Because  of  the  similarity  of  tbe  sec- 
tions dted  in  this  case  to  those  dted  in  th^ 
case  of  Clark  v.  State  (Ariz.)  204  Pac.  1032. 
by  tbe  same  counsel  of  record  in  this  conrt, 
raising  tbe  question  as  to  tbe  validity  of  the 
judgment  under  the  indeterminate  sentence 
provisions  of  section  1127,  we  surmise  that 
it  was  Intended  to  present  here  the  Question 
made  and  decided  there.  If  such  be  the  ba- 
sis of  the  assignment — and  none  other  is 
supgested  or  perceived — the  decision  in  that 
case  must  govern  here,  and  the  assignment 
Is  conRequently  held  to  be  without  merit. 

There  being  no  error,  tbe  Judgment  is  af- 
firmed. 

ROSS,  O.  7n  and  McALISTER,  J.,  concar. 
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ADLER  V.  ROSEN. 

(Bopreme  Court  of  Oregon.    Jane  18,  1922.) 

1.  Sales  9=3271— Implied  warranty  that  goods 
furnished  sliall  be  equal  In  quality  to  sample 
tliown. 

Tbere  is  an  implied  warranty  that  goods 
■old  by  sample  shall  be  equal  in  quality  and  val- 
ne  to  the  sample  exhibited,  and  furnishing  goods 
ol  an  inferior  quality  is  a  breach  of  such  war- 
ranty jtutifying  boyer  in  refusing  to  accept  the 
goods. 

2.  Sales  9=3854(7)— Answer  alleging  general- 
ly that  goods  famished  wen  Inferior  to  sam- 
pie  held  insufficient. 

In  an  action  for  refnsing  to  accept  goods, 
an  answer,  alleging  generally  that  the  goods  did 
not  come  up  to  the  samples  exhibited,  is  insuf- 
ficient to  raise  any  issue,  as  facts  must  be  al- 
leged showing  what  the  difference  is,  so  that 
the  court  may  see  whether  there  was  any  sub- 
stantial difference,  and  that  the  party  charged 
with  having  warranted  the  quality  of  the  article 
may  be  informed  from  the  pleading  as  to  the 
extent  of  the  warranty  and  the  particolars  of 
the  breach. 

S.  Trial  «=»396(l),  404(2)-Flndlttg  as  to  ef- 
fect of  retention  of  goods  held  oonoinsion  of 
law  and  not  within  issnes. 
In  an  action  for  refusing  to  accept  goods,  a 
finding   that    by    receiving   and    retaining   the 
goods  the  defendant  had  waived  the  right  to  re- 
fnse  payment  for  breach  of  warranty  held  not 
within  the  issues,  and  a  mere  conclusion  of 
law  neither  adding  to  nor  detracting  from  the 
force  of  other  findings. 


In  Banc. 

Appeal  from  Circuit  Court,  MultnomaJti 
County ;  George  Tazwell,  Judge. 

Action  by  Simon  0.  Adler  against  Sam 
Bosen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AflBrmed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  in  favor  of  plaintiff  upon  a 
complaint  quantum  valebant  for  goods  sold 
to  defendant..  The  complaint  was  in  the  usu- 
al form  in  such  cause  of  action. 

The  defendant  answered,  denying  general- 
ly all  of  the  allegations  of  the  complaint  ex- 
cept that  he  admitted  that  about  September 
4,  1920,  he  ordered  a  "certain  lot"  of  shoes 
from  plaintiff  and  later  received  certain 
shoes,  which  have  not  been  paid  for.  He 
alleged  that,  upon  the  date  above  mentioned, 
plaintiff  solicited  an  order  for  shoes  of  a 
certain  kind,  size,  and  last,  and  in  accord- 
ance with  samples  then  furnished ;  and  that 
as  a  result  of  said  solicitation  and  samples 
defendant  gave  to  plaintiff  (in  order  for  shoes 
of  aach  kind,  which  plaintiff  undertook  to 
fllL  The  answer  avers,  however,  that  the 
•hoes  sent  by  plaintiff  and  received  by  de- 
fendant under  that  order  did  not  conform 
to  tbe  representations  and  samples  of  plain- 
tiff, and  for  such  reason  tbe  defendant  re- 
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fused  to  accept  the  same,  aud  so  notified  tbe 
plaintiff. 

For  a  second  further  and  separate  cause  of 
defense,  tbe  defendant  sets  up  tbe  same  facts 
as  in  tbe  preceding  answer,  and  In  addition 
a  counterclaim  for  $7,  tbe  amount  of  freight 
and  transfer  charges  paid  by  him  upon  tbe 
shoes  in  question. 

Hie  plaintiff  replied,  denying  the  new  mat- 
ter In  tbe  answer. 

By  agreement  the  cause  was  tried  before 
tbe  court  without  a  Jury,  and  the  court  made 
the  following  findings  of  fact: 

"I.  That  on  or  about  September  4,  1920,  the 
plaintiff,  at  the  special  instance  and  request  of 
defendant,  sold  and  delivered  to  defendant 
goods,  wares  and  merchandise  of  tbe  reasona- 
ble value  of  $175. 

"II.  That  opon  tbe  receipt  .of  the  aforesaid 
merchandise,  the  defendant  accepted  and  retain- 
ed the  same. 

"III.  That  defendant  has  failed  and  refused 
to  pay  tbe  whole  or  any  part  of  the  purchase 
price  of  the  aforesaid  merchandise  and  the 
whole  thereof  is  now  due  and  owing. 

"IV.  That  the  plaintiff  has  demanded  pay- 
ment of  the  purchase  price  of  the  aforesaid 
merchandise,  and  that  defendant  has  failed  and 
refused  to  pay  the  same.  That  by  receiving, 
retaining,  and  accepting  the  merchandise,  the 
defendant  has  waived  tbe  right  to  refuse  pay- 
ment of  the  purchase  price  on  account  of  any 
alleged  breach  of  warrcnty. 

"V.  That  the  defendant  has  failed  to  estab- 
lish any  of  the  allegations  set  forth  in  the  first 
further  and  separate  answer  and  deAsnse  to 
plaintilTs   complaint. 

"VI.  That  the  defendant  has  failed  to  estab- 
lish any  of  the  allegations  set  forth  in  the  sec- 
ond, further  and  Separate  answer  and  defense 
and  counterclaim  to  plaintiff's  complaint." 

Thereafter  tbe  court  made  concluslona  of 
law  In  accordance  with  the  findings,  and 
entered  Judgment  for  plaintiff  for  tbe  amount 
claimed,  with  interest  and  costs,  from  which 
the  defendant  appeals. 

Hodges  &  Gay,  of  Portland,  for  appellant 
Beach  &  Simon  and  S.  J.  Biscboff,  all  of 
Portland,  for  respondent 


McBRIDE,  J.  (after  stating  tbe  facts  as 
above).  A  perusal  of  tbe  record  of  this 
petty  case  shows  that  tbe  real  difference  be- 
tween tbe  parties  was  never  more  than  $35 
on  a  bill  of  $193.70.  The  defendant  was 
willing  to  accept  and  retain  tbe  goods  (36 
pairs  of  shoes)  at  a  deduction  of  $1  per  pair, 
and  the  plaintiff  was  willing  to  deduct  $18, 
which  deduction  defendant  refused  to  ac- 
cept ;  and  because  of  this  difference  the  case 
has  been  dragged  through  two  trials  and 
comes  here  for  tbe  third.  That  the  law  per- 
mits this  sort  of  litigation  may  explain  why 
this  court  In  a  state  of  considerably  less 
than  a  million  Inhabitants  has  to  pass  upon 
as  many  appeals  as  tbe  Court  of  Appeals  of 
the  state  of  New  York,  which  state  has  over 
ten  million  inhabitants.    We  do  not  suggest: 
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a  remedy  for  mdi  aa  evO,  bnt  feel  that  the 
public  Interest  and  the  delay  caused  in  the 
aonsideratlon  of  really  Important  matters 
by  these  small  cases  Justify  us  In  at  least 
referring  to  it 

The  affirmative  defenses  are  really  the 
pleader's  own  ooncluslons  of  law  from  facts 
not  stated. 

[1,2]  There  is  an  implied  warranty  that 
goods  sold  by  sample  shall  be  equal  in  qual- 
ity and  value  to  the  sample  exhibited,  and 
possess  the  same  characteristics.  To  for- 
nlsh  goods  of  an  inferior  quality  is  a  breach 
of  such  warranty  and  a  fraud  upQn  the  buy- 
er, justifying  him  in  refusing  to  accept  than. 
But  it  is  not  enough  for  the  buyer  to  urge 
generally  as  a  defense  that  the  goods  do  not 
correspond  to  samples  exhibited  to  him.  He 
must  state  facts  showing  wherein  they  dif- 
fer, so  that  the  court  can  see  whether  there 
Is  or  can  be  any  substantial  difference. 

There  is  no  material  difference,  so  far 
as  pleading  is  concerned,  between  a  com- 
plaint in  an  action  for  breach  of  warranty 
and  an  answer  alleging  a  breach  of  warranty 
as  a  defense  to  an  action  for  nonpayment  of 
the  purchase  price.  In  eitn.>r  case  the  party 
diarged  with  having  warranted  the  quality 
of  the  article  is  entitled  to  be  informed  from 
the  pleading  the  extent  of  the  warranty  and 
the  particulars  of  the  breach.  It  is  not 
enough  to  allege  generally  that  a  seller  war- 
ranted an  article  and  that  he  breached  the 
'warranty,  which  is  the  legal  effect  of  the 
pleading  here,  in  substance  that  the  plaintiff 
•old  by  a  sample  and  representations  as  to 
quality  and  that  the  goods,  did  not  -come  up 
to  the  sample  and  representations.  A«>rmo 
tor  Co.  V.  Earl,  18  Ind.  App.  181,  47  N.  B. 
685 ;  Hough  v.  Gage,  74  lU.  257 ;  Spinks  v. 
Washington,  96  Ga.  756,  22  S.  E.  326 ;  Piano 
Mfg.  Co.  V.  Hichards,  86  Minn.  94,  90  N.  W. 
120. 

[3]  The  special  defenses  urged  are  not  suf- 
fldently  pleaded  to  raise  any  issue.  The 
findings  are  sufficient  to  cover  all  the  issues 
actually  raised,  and  there  is  some  evidence 
to  sustain  each  finding.  That  part  of  find- 
ing IV  which  states  that  by  receiving  and 
retaining  the  goods  the  defendant  has  waived 
the  right  to  refuse  payment  on  account  of 
any  alleged  breach  of  warranty  is  outside 
the  legal  Issues  and  is  a  mere  conclusion  of 
law,  neither  adding  to  nor  detracting  from 
the  force  of  the  other  findings. 

^e  Judgment  is  affirmed. 

OMOr.  US) 

FLINT  (t  al.  V.  KOPLIN  at  aL 
(Supreme  Conrt  of  Oregon.     May  23,  1922.) 

I.  T«xatloH  4=9749— Deed  prematurely  iMaed 
Is  void. 
A  tax  deed  prematurely  issued  is  void,  and 
conveys  no  title  to  the  grantee. 


2.  Taxation  «S974»— Tax  dead,  gives  wltkls 
three  years  from  date  of  tale,  held  void. 

Tax  deed,  issned  less  than  three  years  from 
the  date  of  the  sale  in  violation  ^  B.  4k  O. 
Comp.  i  3127,  held  void. 

3.  Descent  and  dlstribntlon  «s»7l(4)— Oeoeat- 
ed  presumed  to  have  left  heire  eapable  of  in- 
heriting. 

A  person  will  be  presumed  upon  his  death  to 
have  left  heirs  capable  of  inheriting. 

4.  Trusts  «=9366(3)— Tax  purohaser  whose 
deed  was  void  on  it*  fnoe  not  a  necessary  pai^ 
fy  to  action  to  declare  a  trust. 

la  action  to  declare  a  trust  after  an  in- 
valid tax  sale,  tax  sale  porchaser  was  not  S  nec- 
essary party  to  the  suit  where  his  tax  deed  was 
void  on  its  face. 

5.  Judgment  «=x50i— Judgmest  for  tax  salo 
purchaser  binding  on  parties  before  coart, 
notwithstanding  Invaildity  of  tax  deed. 

Judgment  for  tax  sale  purchaser,  in  suit 
to  quiet  title  from  which  no  appeal  was  taken, 
held  binding  upon  the  parties  before  the  court, 
even  though  the  tax  deed  was  void  on  its  face. 

6.  Abatement  and  revival  «=>7I— Oeoree  sot 
conoinslve  as  to  heirs  or  devisees  of  defend- 
ant who  died  pending  action,  where  suit  not 
revived  a*  to  them  or  his  persosai  represen- 
tatlveu 

Where  suit  to  qniet  title  was  not  revived 
as  to  personal  representative,  heirs  or  dev- 
isees of  a  defendant  who  died  pending  the  ac- 
tion, the  decree  did  not  conclude  the  interest 
or  right  of  the  heirs  or  devisees  of  aoch  de- 
fendant. 

7.  Judgment  «=s>67 1 —  Decree  for  plalntW 
quieted  title  ss  against  nnlcnown  heirs  serv« 
ed  in  aooordance  with  statute. 

In  suit  to  quiet  title  as  against  the  unknown 
heirs  of  a  decedent,  served  under  Or.  li.  {{ 
10141-10144,  the  decree  for  plaintiff  quieted 
title  in  plaintiff  as  against  the  unknown  heirs.. 

8.  Judgment  €=s>680  —  Judgment  against  one 
tenant  In  common  did  not  bind  ooteaants  not 
parties. 

A  judgment  against  one  tenant  in  common 
in  suit  to  quiet  title  does  not  bind  his  coten- 
ants  who  are  not  parties  to  the  action. 

9.  Judgment  «=»8I2(3)— Suit  to  dedars  trust  a 
proceeding  quasi  In  rem. 

A  suit  to  have  trust  declared  is  a  pro- 
ceeding quasi  in  rem,  and  was  effectual  to  es- 
tablish the  interest  of  plaintiff  in  the  lands,  but 
was  not  conclusive  as  to  persons  who  were  not 
parties  to  the  action. 

Department  1. 

Appeal  from  Circuit  Court,  Lane  Comity; 
John  S.  Colie,  Judge. 

Action  by  Sarah  Mildred  Flint  and  others 
against  Allisa  Koplln  and  others.  Decree 
of  dismissal,  and  plainttCfs  appeal.    Modified. 

John  M.  WtlUams,  of  Bugene  (WilUams  ft 
Bean,  of  Eugene,  on  the  brief),  for  appellants. 

Donald  Young,  of  Eugene  (3.  P.  Nesa,  of 
tieaburg,  and  Toung  &  Ray,  of  ESagene^  on 
the  brief),  for  respondents. 
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(SOT 

McCOURT,  J.  The  plaintiffs  commenced 
this  suit  to  quiet  title  to  160  acres  of  land 
iltnated  in  Lane  county,  Or^  tbe  title  to 
wblcb  land  was  claimed  by  A.  C.  Jennings, 
deceased,  in  his  lifetime,  under  a  tax  deed. 
Together,  plaintiffs  are  tbe  heirs  of  the  said 
decedent  and  the  beneficiaries  under,  and  the 
executors  of,  his  last  will.  A  trial  was  had, 
and  the  circuit  court,  at  the  conclusion  there- 
ct,  dismissed  plaintiffs'  suit,  holding  that  the 
tax  deed  upon  whldi  plaintiffs  relied  was  void, 
and  that  defradants  were  not  concluded  by 
the  decree  in  tbe  case  of  A.  C.  Jennings 
against  the  imknown  heirs  of  John  W^  Tul- 
ly,  deceased,  which  decree  was  introduced  in 
erldenoe  by  plaintiffs  in  support  of  the  title 
claimed  by  them.  lUxiB  appeal  is  prosecuted 
from  the  decree  dismissing  plaintiffs'  suit 

[1,2]  Upon  the  trial,  plaintiffs  offered  in 
evidence,  to  prove  their  allegations  of  title 
and  ownership,  a  tax  deed  issued  to  A.  C. 
Jennings  by  the  sheriff  of  Lane  county  on 
ITebruary  15,  1904,  wherein  the  said  sheriff 
undertook  to  convey  to  Jennings  the  title  to 
Ute  land  in  controversy.  The  deed  recited, 
among  other  things,  Uiat  the  real  property 
was  assessed  for  the  year  1900  to  John  W. 
Tolly,  and,  based  upon  such  assessment,  tax- 
es were  levied  upon  the  land  in  the  year 
1801,  and  were  not  paid,  and  that  to  satisfy 
■aid  unpaid  taxes,  the  sheriff,  by  virtue  of  a 
warrant  duly  issued  by  the  county  court  of 
Lane  county,  did  on  the  1st  day  of  February, 
1902,  sell  the  premises  to  A.  C.  Jennings  for 
$41,  and  issued  to  him  a  certificate,  as  pro- 
vided by  law;  that  two  years  bad  elapsed 
since  the  sale,  and  no  redemption  of  the 
premises  had  been  made  by  any  one.  Tbe 
statute  in  force  at  tliat  time  regulating  the 
issuance  of  tax  deeds  provided  that  the  pur- 
diaser  at  a  tax  sale  should  be  entitled  to 
a  deed  at  the  expiration  of  three  years  from 
the  date  of  the  sale.  Section  3127,  B.  &  C. 
Oodes.  Where  a  tax  deed  is  prematurely  is- 
sued, it  is  void,  and  conveys  no  title  to  the 
grantee.  Smith  v.  Algona  Lbr.  Co.,  73  Or. 
1,  136  Pac.  7,  143  Pac.  921;  37  Oyc.  1424; 
Blade  on  Tax  Titles  (2d  BA.)  {  382;  Black- 
wtil  on  Tax  Tiaes  (5th  Ed.)  voL  2,  S{  736,  737. 
Plaintiffs'  tax  deed  was  therefore  ineffective 
to  establish  the  title  which  they  alleged. 

[3]  The  record  title  to  the  land  was  vested 
fat  John  W.  Tully  in  1900,  when  the  assess- 
ment upon  which  plaintiffs'  tax  title  is  based 
was  made.  Tully  died  Intestate  in  October, 
1902;  so  far  as  Imown  Tully  left  no  heirs. 
His  estate  was  in  process  of  administration 
from  1904  until  1912.  Several  suits  have 
been  prosecuted  involving  the  lands  In  ques- 
tioni.  In  one  of  which  a  summons  was  publish- 
ed against  his  unknown  heirs,  yet  no  one  has 
appeared  as  his  heir  to  claim  his  estate. 
Upon  hla  death,  however,  a  presumption 
arose  that  he  left  heirs  capable  of  Inherit- 
ing.   21  0.  J.  857. 

On  May  26, 1904,  A.  0.  Woodcock,  who  was 
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apparently  the  only  creditor  of  TuIIy's  estate, 
was  appointed  administrator  thereof.  Tully 
was  Indebted  to  Woodcock  in  the  sum  of 
1100,  evidenced  by  a  promissory  note  and  a 
mortgage  on  the  lands  in  suit  On  December 
12,  1006,  one  If.  iMartineau  brought  a  suit 
against  TuIIy's  estate  and  named  Woodcock, 
the  administrator  of  the  estate,  as  the  sole 
defendant.  Martineau  alleged  that  the  lands 
In  suit  were  purchased  by  Tully  with  funds 
In  his  possession,  one-half  of  which  belonged 
to  Martineau,  and  that  Tully  made  the  pur- 
chase with  the  understanding  that  the  lands 
should  be  held  in  trust  by  Tully,  for  himself 
and  Martineau,  and  prayed  for  a  decree  de- 
claring Martineau  the  owner  of  one-half  of 
the  lands,  subject  to  the  lien  of  the  mort^ 
gage  for  $100  given  by  Tully  In  his  lifetime 
to  Woodcock.  Woodcock  appeared  in  the 
suit  and  filed  an  answer,  setting  up  his  mort- 
gage and  denying  any  knowledge  or  informa- 
tion as  to  the  facts  alleged  by  Martineau  of 
an  equitable  interest  in  the  land.  A  hearing 
was  had,  and  on  July  8,  1907,  the  court  en- 
tered a  decree  in  favor  of  Martineau  in  con- 
formity with  the  prayer  of  his  complaint,  and 
ordered  Woodcock  to  execute  and  deliver  to 
Martineau  a  deed  conveying  to  the  latter  an 
undivided  one-half  of  the  premises,  and  di- 
rected that  in  case  Woodcock  should  fail  to 
execute  and  deliver  the  deed  that  the  decree 
should  operate  and  l)e  in  lieu  thereof.  The 
court  in  its  findings  recited:  "That  the  said 
John  W.  Tully  left  no  heirs  that  can  be  found 
after  diligent  search." 

[41  Martineau  In  his  Complaint  erroneous- 
ly described  the  lands,  and  the  error  was  car- 
ried into  the  findings  and  decr^.  The  mis- 
take was  later  discovered,  and  another  suit 
to  correct  the  error  in  the  description  of  the 
lands  was  instituted  by  Martineau  on  Octo- 
ber 15,  1909;  Woodcock  In  that  suit  was 
again  made  sole  defendant  He  appeared 
and  consented  that  the  relief  prayed  for  in 
the  complaint  might  be  granted,  and  a  de- 
cree was  entered  on  October  16,  1909,  re- 
forming the  earlier  decree  so  as  to  correct- 
ly describe  the  land.  Jennings  was  not  made 
a  party  to  those  suits,  and  it  was  not  neces- 
sary that  he  should  be,  as  his  tax  deed  was 
void  upon  its  face. 

On  November  21,  1907,  Woodcock  assigned 
his  mortgage  against  Tully  to  Jennings,  and 
the  latter  professed  to  take  possession  of  the 
lands  thereunder,  though  it  is  not  clear  that 
he  ever  actually  occupied  the  lands,  either  by 
himself  or  another.  Martineau,  upon  obtain- 
ing the  second  decree  in  his  favor,  having  re- 
ceived conveyances  from  Woodcock  as  direct 
ed  by  the  decrees,  executed  a  deed  under 
date  of  February  18,  1910,  in  which  his  wife 
Joined  him,  purporting  to  convey  to  Mary  S. 
Ness  the  lands  in  suit,  and  the  latter  on  the 
14th  day  of  April,  1911,  for  a  consideration 
of  $1,250,  conveyed  an  undivided  one-half  in- 
terest In  the  lands  to  Louis  W.  Hunzicker. 
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Subsequently,  on  the  29tb  day  of  March,  1912, 
Mary  S.  Ness,  in  consideration  of  the  fur- 
ther sum  of  |1,750,  executed  a  deed  purport- 
ing to  convey  an  undivided  one-half  interest 
in  the  lands  to  Fred  Hunzicker.  The  deed 
last  mentioned  conveyed  no  title,  as  Mary  S. 
Ness  parted  with  all  of  her  interest  in  the 
land  by  her  prior  deed  to  Louis  W.  Hunzick- 
er, who  took  possession  of  the  lands  with 
the  consent  of  Mary  S.  Ness,  and  as  her  ten- 
ant, in  1910,  and  excluded  Jennings  there- 
from. 

Louis  W.  Hunzicker  occupied  and  main- 
tained possession  of  the  lands  continuously 
from  1910  until  the  time  of  his  death  in  1913. 
His  administrator,  John  Hunzicker,  and  the 
defendants  in  the  instant  suit  openly  as 
serted  possession  to  the  lands  from  the 
death  of  Louis  W.  Hunzicker,  until  the  time 
this  suit  was  heard,  and  have  actually  oc- 
cupied the  lands  most  of  the  time,  either 
by  themselves  or  their  tenants.  Defendants 
assert  title  to  the  lands  in  suit,  and  in  sup- 
port thereof  set  up  the  decree  above  mention- 
ed In  favor  of  Martlneau,  and  allege  they 
have  bad  adverse  possession  of  the  lands  for 
more  than  10  years. 

Plaintiffs  Introduced  in  evidence  a  decree 
given  in  favor  of  A.  C.  Jennings,  by  the  cir- 
cuit court  of  Lane  counts?,  on  the  27th  day  of 
November,  1917,  declaring  A.  C.  Jennings, 
plaintiffs'  ancestor,  to  be  the  owner  of  the 
land  in  suit,  and  that  the  unknown  heirs  of 
John  W.  Tully,  deceased,  had  no  right,  title, 
or  interest  In  the  premises,  as  against  the 
plaintiff,  and  that  the  interveners  in  said 
suit  (none  of  the  parties  here)  had  no  right, 
title,  or  interest  in  or  to  the  premises,  and 
quieted  the  title  of  plaintiff  against  all 
claims  of  said  interveners  and  of  said  un- 
known heirs. 

[{]  The  suit  in  which  the  above-mention- 
ed decree  was  entered  was  instituted  in  1912 
by  A.  C.  Jennings  against  "the  imknown 
heirs  of  John  W.  Tully,  deceased,"  as  de- 
fendants (No.  8152),  and  service  of  summons 
by  publication  was  made  upon  such  unknown 
heirs,  pursuant  to  the  provisions  of  the 
statute  of  1911  (Or.  L.  H  10141-;10144,  in- 
clusive). In  the  affidavit  for  publication  of 
summons  it  was  shown,  and  the  court  found 
in  its  order  of  publication,  that  no  heirs  of 
Tully  could  be  discovered  or  found  after 
diligent  search;  none  appeared  in  the  suit. 
Jennings  l>a8ed  his  right  to  relief  In  that 
suit,  as  do  plaintiffs  in  this  suit,  upon  the 
tax  deed  above  mentioned,  and  the  court  held 
the  same  valid,  and  also  that  the  Martlneau 
decree,  above  mentioned,  was  void  as  against 
the  plaintiff  therein.  No  appeal  was  taken 
from  that  decree,  and  though  an  unwarrant- 
ed effect  was  given  plaintifTs  tax  deed  there- 
in, the  decree  is  binding  upon  the  parties 
who  were  before  the  court 

[1]  Louis  W.  Hunzicker  and  Fred  Hun- 
zicker intervened  as  defendants  in  that  suit. 


and  claimed  to  own  said  land,  or  an  interest 
therein.  While  the  suit  was  pending,  Louis 
W.  Hunzicker  died,  and  Jacob  Hunzicker,  the 
father  and  sole  heir  of  Louis  W.  Hunzicker, 
Intervened  as  defendant  in  place  of  the  Ut- 
ter. Before  the  case  was  heard,  Jacob  Hun- 
zicker died  testate,  and  in  his  will  devised  all 
his  real  property  to  his  children,  the  de- 
fendants in  the  instant  suit  and  John  and 
Fred  Hunzicker,  share  and  share  alike;  the 
suit  was  not  revived  as  to  the  personal  repre- 
sentative, heirs,  or  devisees  (the  defendants 
In  this  case)  of  Jacob  Hunzicker,  and  the  de- 
cree subsequently  entered  therein  did  not 
conclude  the  interest  or  right  of  the  heirs 
or  devisees  of  the  said  Jacob  Hunzicker  to 
the  premises,  except  that  of  E^ed  Hunzicker, 
who  is  not  made  a  defendant  in  the  instant 
suit 

[7]  The  decree  last  mentioned  quieted  title 
In  Jennings  to  the  land  as  against  the  un- 
known heirs,  if  any,  of  John  W.  Tully.  5  R. 
C.  L.  645;  Phillips  v.  Thompson,  73  Wash. 
78,  131  Pac  461,  L.  R.  A.  1918F.  S99,  Ana. 
Cas.  19146,  672 ;  Buck  v.  Simpson  (Okl.  Sup.) 
166  Pac.  146;  L.  R.  A.  1918F,  604,  and  com- 
prehensive note,  p.  609.  The  decree  also 
quieted  title  In  Jennings  as  against  Fred 
Hunzicker,  both  as  to  any  claim  made  by 
him  imder  his  deed  from  Mary  S.  Ness  and 
as  devisee  under  the  will  of  Jacob  Himzicker, 
but  it  did  not  have  the  effect  of  transmitting 
to  Jennings  the  legal  or  other  title  thereto- 
fore vested  In  the  presumptive  heirs  of  TuUjr 
or  in  Fred  Hunzicker. 

[8]  The  claims  of  the  defendants  in  this 
suit  to  ownership  and  interest  In  the  lands 
were  not  determined  by  that  decree,  as  they 
were  not  parties  thereto.  Neither  are  they 
concluded  by  the  decree  against  Fred  Hun- 
zicker. The  latter  was  a  tenant  in  common 
with  defendants,  and  tenants  in  common 
are  not  in  privity  with  each  other,  and  a 
judgment  against  one  tenant  in  common  does 
not  bind  his  cotenants  who  are  not  jMtrties 
thereto.  Coan  v.  Osgood,  15  Barb.  (N.  Y.> 
583,  588 ;  AUred  v.  Smith,  135  N.  C.  433,  4T 
S.  E.  597,  65  L.  R.  A.  924. 

It  follows  that  the  adverse  claims  of  plain- 
tiffs and  defendants,  set  up  In  this  suit,  to 
the  lands  in  question,  were  not  determined 
by  the  decree  in  the  suit  against  the  unknown 
heirs  of  John  W.  Tully,  and  if  the  interest 
or  daim  of  the  defendants  extends  to  the 
entire  beneficial  title  to  all  of  the  land,  idain- 
tiffs  are  not  entitled  to  any  relief  in  this 
suit  If,  however,  the  interest,  if  any,  of  de- 
fendants is  an  undivided  interest — ^less  than 
the  whole  title— the  decree  (No.  8152)  estab- 
lishes a  right  in  plaintiffs'  ancestor  and  in 
them  to  the  undivided  interest  not  embraced 
in  the  interest.  If  any,  to  which  defendants 
are  entitled. 

Defendants  in  their  brief  disclaim  any  de- 
sire for  aflirmattve  relief,  though  in  their 
answer  they  pray  that  their  title  be  quieted 
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ts  against  the  plaintiffs ;  thereby  defendants 
have  In  this  suit  measured  their  title  against 
that  of  plaintiffs.  As  Indicated,  numerous 
suits  hare  been  prosecuted  in  respect  to  the 
title  to  the  lands  in  suit,  and  that  title 
should  be  adjudicated  in  this  suit.  If  there 
are  sufficient  facts  before  the  court  to  au- 
thorize the  same. 

[9]  The  suit  brought  by  Martineau  was  a 
proceeding  quasi  in  rem;  (Hawkins  v.  Doe, 
eo  Or.  437,  U9  Pao.  754.  Ann.  Cas.  1914A, 
765;  State  v.  First  Nat  Bank  of  Portland, 
61  Or.  551,  555,  123  Pac.  7lS,  Ann.  Cas.  1914B, 
153),  and  was  effectual  to  establish  the  inter- 
est of  Martineau  in  the  lands,  except  that 
it  was  not  final  as  to  the  heirs,  if  any,  of 
TuUy. 

At  the  time  the  Martineau  suit  was 
brought,  there  was  no  statutory  or  other  au- 
thority whldi  authorized  iMartlneau  to  pro- 
ceed against  unknown  heirs  In  a  case  where 
it  could  not  be  ascertained  that  the  decedent 
actually  left  heirs.  Woodcock  was  the  only 
person  within  the  jurisdiction  of  the  court 
having  any  relation  to  the  property,  and  ac- 
cordingly was  the  only  person  that  Marti- 
neau could  properly  make  a  party  to  the  suit. 
The  court  obtained  Jurisdiction  of  the  prop- 
erty and  the  only  party  within  its  juris- 
diction connected  therewith,  and  the  decree 
entered  by  the  court  in  the  suit  brought  by 
Martineau  declared  him  the  owner  of  a  one- 
half  interest  In  the  property,  and  was  effec- 
tive for  that  purpose,  subject  to  the  right 
of  the  heirs,  if  any,  of  Tully,  in  a  subsequent 
«ait  to  establish  that  their  ancestor  did  not 
hold  the  land  subject  to  the  trust  asserted 
by  Martineau. 

An  undivided  half  Interest  was  all  that 
Martineau  ever  claimed  In  the  lands,  and 
was  all  that  the  decree  awarded  him.  And 
Louis  W.  Hunzicker  did  not  at  any  time 
-claim  to  own  more  than  an  undivided  half 
interest  in  the  lands,  and  his  deed  from  (Mary 
8.  Ness  conveyed  to  him  an  undivided  half 
interest  only  therein. 

As  successors  to  the  rights  of  Martineau 
established  by  the  decrees  In  his  favor,  de- 
fendants, together  with  John  and  Fred  Hun- 
zicker, became  the  equitable  and  beneficial 
owners  of  an  undivided  half  interest  in  the 
lands  in  suit;  the  bare  legal  title  thereto 
having  vested  at  the  death  of  John.W.  Tully  in 
his  heirs,  if  he  left  any.  and  if  not.  In  the 
state  of  Oregon. 

By  the  will  of  Jacob  Hunzicker,  the  de- 
fendants and  John  Hunzicker  and  Fred  Hun- 
zicker was  each  devised  an  undivided  (Hie- 
sixteentb  interest  in  the  lands  in  suit.  John 
Hunzicker  is  not  a  party  to  this  suit,  and  he 
was  not  a  party  in  his  individual  right  to 
the  suit  against  the  unknown  heirs  of  John 
W.  TuUy. 

A  decree  will  be  entered,  declaring  plain- 
dlfs  to 'be  the  owners  of  an  undivided  nine- 


sixteenths  interest  In  and  to  the  land  in  suit, 
and  quieting  their  title  thereto,  as  against 
the  defendants  Allisa  Koplin,  Emil  Hnnzldc- 
er.  Helena  Hiuizicker.  Edward  W.  Hunzick- 
er, Otto  M.  Hunzicker,  and  Wilhelm  P.  Hun- 
zicker, and  declaring  defendants  to  be  the 
owners  of  an  undivided  six-sixteenths  inter- 
est in  and  to  said  lands,  and  quieting  their 
title  thereto,  as  against  plaintiffs.  And  it  Is 
BO  ordered. 

Defendants  shall  recover  their  costs  upon 
this  appeal  from  plaintiffs. 

Modified. 


BURNETT.    0.    J, 
RAND.  JJ.,  concur. 


and    McBRIDB    and 


EDER  V.  BAREOLOS. 


(«S  Hoot  86S) 
(No.  4731.) 


(Supreme  Cktort  of  Montana.    May  15.  1922.) 

1.  Appeal  and  error  ^=»957(l)— Jttdginant  «=» 
139— Setting  aside  of  default  Judgment  recta 
within  discretion  of  trial  court. 

Whether  a  default  decree  should  be  set 
aside  under  Rev.  Ck>deB  1921.  I  9187,  providing 
that  the  court  may  upon  just  terms  relieve 
a  party  or  hia  legal  representative  from  a  judg- 
ment through  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  where  applied  for  within 
reasonable  time,  and  not  to  exceed  six  months, 
is  within  the  trial  court's  sound  discretion,  and 
the  Supreme  Court  will  not  substitute  its  dis- 
cretion for  that  of  the  district  court.    - 

2.  Judgment  <$=>I62( I)— Plaintiff  may  not  con> 
trovart  defendant's  showing  on  motion  to 
set  aside  default  Judgment. 

In  order  to  justify  the  district  court  in 
granting  a  motion  to  set  aside  a  default  and 
vacate  a  judgment  under  Rev.  Codes  1921,  ( 
9187.  the  defendant  must  show  that  he  proceed- 
ed with  diligence,  his  excusable  neglect,  and 
that  the  judgment  if  permitted  to  stand  will 
affect  him  injuriously,  that  he  has  a  defense  on 
the  merits;  but  plaintiff  cannot  controvert  such 
a  showing  by  contrary  evidence. 

3.  Judgment  €=» 1 43(1 2)— Trial  court  held  Jus- 
tified in  setting  aside  default  and  permitting 
trial  on  merits  on  ground  of  excusable  nsg> 
leet. 

Where  a  defendant  lived  30  miles  from  the 
county  seat,  and  promptly  employed  an  attor- 
ney, and  10  days  thereafter  met  with  an  acci- 
dent, causing  him  to  be  confined  to  bis  bed  un- 
til after  the  default  judgment  was  rendered, 
and  the  neglect  and  failure  to  appear  was  en- 
tirely that  of  his  attorney,  who  was  excusable 
inasmuch  as  be  went  twice  during  o6Bce  hours 
to  plaintifTs  attorney's  oflSce  to  serve  a  de- 
murrer, and  on  both  occasions  found  the  office 
locked,  and  then  overlooked  the  matter  l>e- 
cnuse  engaged  in  a  murder  trial  which  took  all 
bis  time,  heid  that  defendant's  neglect  was  ex- 
cusable. 
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4.  Appaal  and  error  €=3lOII(l)   —  District 
court's  decision  oh  oonfllctlna  testimony  can- 
not be  considered. 
Where  conflicts  In  testimony  are  determined 
b;  the  decision  of  the  district  court,  they  can- 
not be  considered  by  tiie  Supreme  Court    ' 

Commissioners'  Opinion. 
Appeal    from    District    Court,    Stillwater 
County;  Albert  P.  Stark,  Judge. 

Action  by  Carl  Eder  against  James  Bare- 
olos,  for  actual  and  exemplary  damages  for 
trespass  by  defendant's  bogs,  in  which  a  de- 
fault Judgment  was  entered  In  favor  of  plain- 
tiff, and  defendant's  motion  to  set  aside  the 
default  and  vacate  the  Judgment  was  grant- 
ed on  condition,  and  plaintiff  appeals  from 
the  order  granting  the  motion.  Order  af- 
firmed. 

B.  E.  Berg,  of  Columbus,  for  appellant 
Oea  A.  Westover  and  M.  L.  Parcella,  both 
of  Columbus,  for  respondent 

POMBROT,  C.  C.  This  action  was  brought 
to  recover  $1,000  actual  and  $300  exemplary 
damages  for  Injury  alleged  to  have  been  suf- 
fered by  plaintiff  on  account  of  a  trespass  by 
defmdant'B  hogs.  The  sununcms  was  served 
personally  September  2S,  1919.  The  default 
of  the  defendant  was  entered  October  18tb. 
On  October  25th  a  trial  was  had  and  ver- 
dict returned  for  the  plaintiff  for  the  full 
amount  of  his  dalm.  Judgment  was  entered 
In  accordance  with  the  verdict  October  28th. 
On  the  same  day  the  defendant  moved  to 
set  aside  the  default  and  vacate  the  judg- 
ment. On  January  16,  1920,  the  motion  was 
denied.  On  March  20th  a  second  motion  to 
set  aside  the  default  and  vacate  the  Judg- 
ment was  made  upon  leave  granted  by  the 
court  The  motion  was  heard  upon  affidavits 
and  oral  testimony,  and  was  on  May  27, 
1920,  granted.  The  motion  was  granted  on 
condition  that  the  defendant  pay  the  plain- 
tiff his  costs  to  the  amount  of  $21.50  and  an 
attorney  fee  of  $100.  The  appeal  Is  by  the 
plaintiff  from  the  order  granting  the  motion. 

[1]  Section  9187,  R.  a  M.  1921,  provides: 

"Hie  court  *  •  *  may,  also,  upon  such 
terms  as  may  be  Just,  relieve  a  party  or  his 
legal  representative  from  a  judgment  order,  or 
other  proceeding  taken  against  bun  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect;  provided,  that  application  therefor  be 
made  witiiin  reasonable  time,  but  in  no  case 
exceeding  six  months  after  such  judgment,  or- 
der, or  proceeding  was  taken." 

In  Oie  case  of  Donlan  t.  Thompson  Falls 
O.  &  M.  Co.,  42  Mont  257,  112  Pac.  445,  this 
court  said: 

"Whether  It  should  have  been  set  aside  was 
•  matter  within  the  sound  legal  discretion  of 
the  court  below,  and  with  Its  determination  we 
may  not  interfere,  unless  there  was  a  manifest 
abuse  of  such  discretion." 


In  the  case  of  Beadle  v.  Harrison,  68  Uont 
606,  194  Pac  134: 

"A  stronger  showing  of  an  abuse  of  discretion 
should  be  made  to  warrant  a  reversal  where 
the  trial  court  has  opened  a  default  than  where 
It  has  refused  to  do  so,  for  the  courts  almost 
universally  favor  a  trial  on  the  merits,  and 
where  there  has  been  a  reasonable  excuse  for 
the  default  offered  with  reasonable  diligence, 
such  a  trial  should  be  had." 

In  Swilling  V.  Cottonwood  Land  Col,  44 
Mont  339,  119  Pac.  1102: 

■^t  Is  beside  the  question  that  any  member 
of  this  court,  if  sitting  in  the  trial  conrt  would 
probably  have  exercised  the  discretion  in  fa- 
vor of  the  appellant  It  is  not  the  province  «f 
this  court  to  substitute  its  discretion  for  that 
of  the  district  court" 

[2]  In  order  to  Justify  the  district  court  In 
granting  the  motion,  the  defendant  was  re- 
quired to  show:  (a)  That  he  proceeded  with 
diligence;  (b)  his  excusable  neglect;  (c)  that 
the  Judgment  If  permitted  to  stand.  wlU  af- 
fect him  Injuriously,  and  that  he  has  a  de- 
fense to  the  plaintUTs  cause  of  action  upon 
the  merits.  Bowen  v.  Webb,  34  Mont  61,  85 
Pac.  739.  It  is  not  contended  In  this  case 
that  the  defendant's  application  was  not 
tlui^,  nor  that  the  Judgment  If  permitted 
to  stand,  will  not  affect  him  Injuriously. 
That  the  defendant  has  a  meritorious  de- 
fense to  plaintiff's  cause  of  action  is  amply 
shown  by  bis  answer  and  by  his  very  fall 
and  complete  affidavit  of  merits.  On  the 
hearing  the  plaintiff  undertook  to  controvert 
the  showing  by  contrary  evldoice.  nils  he 
is  not  permitted  to  do.  Butte  Butchering  Co. 
V.  Clarke,  19  Mont  306,  48  Pac.  303. 

[3, 4]  No  neglect  can  be  charged  personal- 
ly to  the  defendant.  He  lives  30  miles  from 
Columbus,  the  county  seat  On  October  3d 
he  employed  Mr.  George  A.  Westover,  the 
oldest  attorney  in  point  of  time  practicing  In 
Stillwater  county,  to  appear  for  him  in  the 
suit,  left  with  him  the  copy  of  the  summons 
and  complaint  and  gave  him  the  facta  con- 
cerning his  defense.  On  October  13th  he  met 
with  an  accident  was  seriously  Injured,  and 
confined  to  bis  bed  at  his  home  until  Octo- 
ber 3l8t  The  neglect  waa  entlr^  that  of 
his  attorney,  Mr.  Westova.  The  showing  as 
an  excuse  for  the  neglect  was: 

That  on  October  7th  Mr.  Westover  prepared 
a  demurrer,  and  twice  during  office  hours  on 
that  day  went  to  the  office  of  the  attorney  for 
the  plaintiff  to  serve  it,  and  on  each  occasion 
found  the  office  locked ;  that  (quoting  from  his 
affidavit),  "affiant  waa  one  of  the  attorneys 
for  the  defendant  in  the  case  of  the  State  of 
Montana  v.  Elijah  Bess,  who  was  charged  with 
murder  in  the  first  degree;  that  on  the  day  fol- 
lowing the  visit  of  affiant  to  the  office  of  said 
B.  E.  Berg,  for  the  purpose  of  serving  said 
demurrer,  affiant  entered  upon  the  work  of  «x> 
amining  witnesses  and  procuring  affidavits  for 
use   in   connection  with   the  preparation    and 
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trial  of  ■  motion  for  change  of  venae  in  said 
murder  c«Mi  wtiicli  motion  was  heard  on  Sat- 
nrdajr,  the  11th  dajr  of  October,  A.  D.  lOld; 
that  from  the  morning  of  the  aaid  8th  day  of 
October.  A.  D.  1919,  and  up  to  and  antil  the 
concloaion  of  the  trial  of  the  said  case  of  the 
SUte  of  Montana  t.  Elijah  Bess  at  2:30  A.  M., 
on  the  morning  of  October  18,  1919,  affiant  was 
constantly  engaged  in  the  work  pertaining  to 
and  trial  of  said  mnrder  case;  that  there  was 
no  intention  on  the  part  of  thla  affiant  to  neg- 
lect the  interests  of  his  client,  James  Bareolos, 
defendant  in  the  above-enStled  action,  and  that, 
immediately  after  learning  of  the  entry  of  said 
default,  which  knowledge  first  came  to  affiant 
on  the  24th  day  of  October,  A.  D.  1919,  while 
the  Jury  were  deliberating  on  the  verdict  and 
before  the  verdict  was  returned  in  said  case, 
affiant  informed  the  judge  of  this  court  and  B. 
B.  Berg,  attorney  for  plaintiff  herein,  that  he 
had  been  retained  by  and  represented  the  de- 
fendant in  aaid  action,  and  desired  to  present 
a  defense  therein  or  words  to  that  effect;  that 
affiant  immediately  prepared  motion  to  set 
aside  the  default  entered  in  said  action  with- 
out his  knowledge,  on  the  18th  day  of  Octo- 
ber, A.  D.  1919,  supported  by  affidavit  and 
served  the  same  upon  B.  B.  Berg,  attorney 
for  plaintiff  herein,  on  the  27th  day  of  Oc- 
tober, A.  D.  1919,  prior  to  entry  of  judg- 
ment in  said  action  and  also  commanicated  the 
fact  of  the  entry  of  said  judgment  to  the  de- 
fendant herein,  James  Bareolos,  by  spedal  mea- 
■enger  at  the  earliest  opportuni^." 

Mr.  Westover  testified  at  tbe  bearing  of 
tte  motion: 

"From  the  morning  of  the  13th  of  October, 
which  was  Monday,  I  was  engaged  in  the  trial 
of  that  case  until  2:30  o'clock  on  the  morning 
of  the  18th,  and  during  the  day  of  the  12th  of 
October  I  was  engaged  the  entire  day,  which 
wan  Sunday,  in  the  preparation  for  trial  of  the 
action.  I  believe  that  the  18th  day  of  October 
was  the  same  day  the  default  was  entered. 
Due  to  the  fact  of  the  importance  of  the  mur- 
der case  in  which  I  was  professionally  engaged, 
and  due  to  the  farther  fact  of  the  employment 
of  Mr.  O.  B.  Nolan  of  Walsh,  Nolan  &  Scallon, 
of  Helena,  and  Mr.  H.  3.  Miller  of  the  firm  Mill- 
er, O'Connor  &  Miller,  of  Livingston,  as  well  as 
the  county  attorney  of  Stillwater  county  in  the 
prosecution  of  the  case,  my  mind  was  intense- 
ly absorbed  in  the  trial  of  the  action.  And  I 
win  sa^  frankly  that  I  considered  no  other  mat- 
ters that  I  recall  daring  that  period  of  time, 
other  than  that  one  case.  I  did  not  make  serv- 
ice of  the  pleading,  and  appearance  in  the  Bder 
T.  Berelos  Case,  due  to  the  fact  that  my  mind 
was  entirely  absorbed  in  the  other  case  between 
the  7th  day  of  October  and  the  18th  day  of 
October,  1919,  and  I  inadvertently  overlooked 
the  filing  and  the  service." 

That  the  mnrder  case  upon  which  defend- 
ant's attorney  was  Migaged  waa  one  of  nn- 
oraal  moment  is  evidenced  by  the  fact  that 
dlstlngnished  counsel  from  Helena  and  Liv- 


ingston were  employed  to  assist  the  county 
attorney.  While  Mr.  Westover  was  not  the 
chief  counsd  for  the  defense,  the  fact  that 
nelthw  of  his  associates  was  a  resident  of 
Stillwater  county  placed  a  heavy  responsi- 
bility upon  him.  There  were  some  conflicts 
in  the  testimony,  but  these  were  determined 
by  the  decision  of  the  district  court,  and  can- 
not be  c<Misldered  by  this  conrt.  Jenson  v. 
Barbour,  12  Mont.  566,  31  Pac.  692.  The 
trial  court  properly  exercised  Its  discretion 
in  setting  aside  the  default  and  permitting  a 
trial  of  the  case  on  the  merits.  The  zeal  of 
counsel  In  the  murder  case  is  to  be  com- 
mended.  His  neglect  under  the  drcumstano- 
es  was  clearly  excusable. 

Fifty-two  decisicms  of  this  conrt,  constru- 
ing the  provisions  of  the  Code  Involved  In 
this  case,  have  been  examined,  and  It  is  wor- 
thy of  note  that  in  only  six  of  these  have  the 
decisions  of  the  district  courts  In  setting 
aside  defaults  been  reversed,  because  of  the 
Insufficiency  of  the  showing  of  excusable  neg- 
lect. They  are:  Thomas  y.  Chambers,  14 
Mont.  423,  36  Pac.  814 ;  Chambers  v.  City  of 
Bulte,  16  Mont.  90, 40  Pac.  71;  Sdlley  v.  Bab- 
cock,  39  Mont.  636,  104  Pac.  677;  Pearce  v. 
Butte  Electric  Ry.  Co.,  40  Mont  821, 106  Pac 
663:  LoveU  v.  WlUIs,  46  Mont  S81,  129  Paa 
1062,  43  L.  R.  A.  (N.  S.)  930,  Ann.  Cas.  1914B, 
687;  and  Robinson  v.  Peterson,  206  Pac.  1092, 
just  decided.  None  of  those  decisions  is  in 
conflict  with  the  conclusion  reached  In  this 
case. 

In  Lovell  v.  Willis  Mr.  Chief  Justice 
Brantly,  speaking  for  a  majority  of  the 
court,  said: 

"If  the  affidavit  had  made  a  disdosure  of 
facts  showing  that  the  character  of  defendant's 
business  was  snch  as  to  absorb  his  attention 
and  was  so  pressing  that  the  average  man 
would,  under  similar  circnmstances,  have  been 
likely  to  forget  his  other  important  interests, 
the  conclusion  of  the  court  thereon  might  have 
been  jnstified." 

Other  casCT  in  point  are:  Whiteside  v.  Lo- 
gan, 7  Mont.  373,  17  Pac.  84;  Jensen  v.  Bar- 
bour, snpra;  Mantle  v.  Largey,  17  Mont  479, 
43  Pac.  633;  Jones  v.  Jones,  37  Mont  155,  94 
Pac  1056;  Pengelly  v.  Peeler,  39  Mont  26, 
101  Pac.  147;  Nash  v.  Treat  45  Mont  250, 
122  Pac.  746,  Ann.  Cas.  1913E,  751;  Farmers' 
Co-operative  Ass'n  v.  Roper,  57  Mont  42,  188 
Pac.  141;  Delaney  v.  Cook,  59  Mont  92,  195 
Pac.  833. 

It  is  recommended  that  the  order  appealed 
from  be  affirmed. 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  <q>lnlon,  the  order  appealed 
from  Is  affirmed. 
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MATSON    V.    HINESt    Director    Qeaeral    of 
Rallroaite.    (No.  4719.) 

(Supreme  Conrt  of  Montana.     May  1,  1922. 
Rehearing  Denied  June  5,  1922.) 

1.  Master  and  servant  ^=>203( I)— Assumption 
of  risk  by  railroad  employee  a  defense. 

Though  under  Rev.  Code  1921,  §  6607,  a 
railroad  employee  is  not  deemed  to  have  as- 
sumed the  risk  from  negligence  of  the  employ- 
er, or  of  any  one  in  the  service,  assumption  of 
risk  is  a  defense,  when  the  injuries  have  been 
caused  by  a  hazard  incident  to  the  business; 
and  the  defense  is  also  avoidable  when  the  in- 
juries have  resulted  from  a  hazard  brought 
about  by  failure  of  the  employer  to  provide 
a  reasonably  safe  place  of  work,  and  reasonably 
safe  appliances,  provided  the  employee  is  aware 
of  the  condition  of  increased  hazard,  or  It  is 
so  obvious  that  an  ordinarily  prudent  person 
would  have  observed  and  appredated  it. 

2.  Master  and  servant  «=>2I7(I)— Risk  of 
known  danger  assumed. 

Where  the  employee  knows  and  appreciates 
danger  brought  about  by  defective  appliances 
or  unsafe  condition  of  the  place  of  his  work, 
he  assumes  the  risk. 

3.  Master  and  servant  ^=9222  (2)— Section 
band,  llftlns  rail,  beld  to  have  assumed  risk 
of  strain. 

An  experienced  section  hand,  knowing  that 
■iz  or  eight  men  were  necessary  to  carry  a  rail 
with  reasonable  safety,  held  to  have  assumed 
the  risk  of  strain  when  he  attempted  to 
move  it  with  four  men,  though  he  acted  in 
compliance  with  the  order  of  his  foreman. 

4.  Master  and  servant  <S=>2I 7(28)— Risk  as- 
sumed by  employee  lifting  heavy  object 

An  employee,  who  undertakes  to  lift  or  as- 
sists in  lifting  a  heavy  object,  knowing  its 
weight  and  condition,  assumes  the  risk  of  the 
injury  due  to  the  task  being  too  great  for  bis 
strength. 
Cooper,  J.,  dissenting. 

Appeal  from  District  CJourt,  Silver  Bow 
Oounty;   Joseph  R.  Jackson,  Judge. 

Action  by  Axel  Matson  against  Walker  D. 
HInes,  as  Director  General  of  Railroads. 
From  a  Judgment  for  plaintiff,  and  an  order 
overruling  defendant's  motion  for  new  trial, 
defendant  appeals.'  Order  and  judgment  re- 
versed, with  directions. 

Walker  ft  Walker,  of  Butte,  and  Omm, 
Rasch  &  Hall,  of  Helena,  for  appellant 

Nolan  ft  Donovan  and  Qeorge  Bourquin,  all 
of  Buttei  for  respondent 

AYERS,  District  Judge,  sitting  in  place  oT 
Mr.  Justice  REYNOLDS,  disqualified,  deUy- 
ered  the  opinion  of  the  court 

Plaintiff  brought  tills  action  to  recover 
damages  for  personal  injuries  suffered  by 
him  during  his  employment  as  a  section  hand 
for  the  Northern  Pacific  Railway  Company. 


The  injury  pleaded  was  a  relaxation  of  the 

the  left  Inguinal  ring,  left  side  and  back,  and 
left  lower  part  of  the  abdomen.  The  negli- 
gence charged  Is  that  defendant  failed  to 
furnish  a  sufficient  number  of  servants  to 
assist  plaintiff  in  lifting  and  carrying  a  rail- 
road rail  weighing  approximately  750  pounds. 
The  answer  denied  the  negligence  and  affirm- 
atively pleaded  the  assumption  of  risk  by 
plaintiff.  A  reply  denied  the  assumption  of 
risk,  and  upon  ibeae  Issues  the  trial  was 
had.  At  the  close  of  plaintiff's  case,  defend- 
ant moved  for  a  nonsuit,  specifying  as  one 
of  the  grounds  therefor  that  plaintiff's  evi- 
dence showed  that  he  assumed  the  risk  of 
the  injury  claimed  to  have  been  received  by 
him.  This  motion  was  overruled,  and,  after 
defendant  had  introduced  his  testimony,  the 
jury  returned  a  verdict  for  plaintiff,  tqion 
which  Judgment  was  entered.  An  order  was 
made  overruling  defendant's  motion  for  a 
new  trial,  and  this  appeal  Is  from  that  order 
and  the  Judgment 

[t]  As  a  matter  of  law,  in  tills  state,  an 
employee  of  a  railroad  company  operating  a 
railroad  is  deemed  not  to  have  assumed  the 
risk  incident  to  his  employment,  when  such 
risk  arises  by  reason  of  the  negligence  of  his 
employer,  or  of  any  person  In  the  service  of 
such  employer.  Section  6607,  Revised  Codes 
1921.  However,  the  defense  of  assumptimi 
of  risk  may  be  Interposed  as  a  bar  in  an  ac- 
tion for  personal  injuries  of  an  employee, 
when  such  injuries  have  been  caused  by  tiax- 
ard  which  Is  incident  to  the  particular  busi- 
ness. When  they  have  resulted  from  a  has- 
ard  brought  about  by  a  failure  of  the  em- 
ployer to  exercise  the  degree  of  care  requir- 
ed of  him  by  law  to  perform  his  primary  du- 
ty to  provide  a  reasonably  safe  place  of 
work  and  reasonably  safe  ai^liances  for  the 
work,  the  defense  is  also  available,  provided 
the  employee  Is  aware  of  the  condition  of  in- 
creased hazard  thus  brought  about  or  it  is 
so  obvious  titat  an  ordinarily  prudent  person, 
under  the  same  circumstances,  would  nave 
observed  and  appreciated  It  McCabe  v.  Mon- 
tana (Central  By.  Co.,  30  Mcmt  323,  76  Pac. 
701 ;  Coulter  v.  Union  Laundry  Co.,  34  Mont 
590,  87  Pac.  973 ;  licary  r.  Anaconda  C:  Min. 
Co.,  36  Mont  157,  92  Pa&  477;  Monson  t. 
La  France  Copper  Co.,  43  Mont  65,  114  Pac. 
778;  Fotherlnglll  v.  Washoe  (Jopper  Co..  43 
Mont  485,  117  Pac.  86;  Molt  v.  Northern 
Pac.  By.  CJo.,  44  Mont  471, 120  Paa  809;  Sor- 
enson  v.  Northern  Pac.  Ry.  Co..  53  Mont  268. 
163  Pac.  660. 

[2]  When  an  employee  knows  and  appreci- 
ates the  danger  brought  about  by  defective 
appliances  or  an  unsafe  condition  of  the 
place  of  ills  work,  he  assumes  the  risk.  In 
this  connection  he  is  bound  to  tise  his  senses. 
and  cannot  allege  ignorance  of  a  IiazarA 
which  is  obvious  to  any  one  of  ordinary  In- 
telligence and  understanding,  and  though  be 
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does  not  appreciate  the  extent  of  the  hazard, 
or  does  not  know  precisely  the  injury  he 
may  Incur,  the  risk  is  bis ;  yet,  if  the  Imzard 
requires  toiowledge  or  Judgment  not  iwssess- 
ed  by  men  of  ordinary  obaervatlon,  the  serv- 
ant does  not,  as  a  matter  of  law,  assume  tbe 
risk.  Assumption  of  risk  Implies  knowledge, 
or  the  means  of  knowledge,  and  apprecia- 
tion of  tbe  danger.  Cases  supra ;  Alexander 
V.  Great  Northern  Ry.  Co.,  61  Mont.  565,  154 
Pac.  914,  Ia  R.  a.  1918B,  852;  MorelU  v. 
Twohy  Bros.  Co.,  54  Mont.  366,  170  Pac.  757. 

[S,  4]  Plaintiff  introduced  no  other  evidence 
than  his  own  upon  the  facts  concerning  tbe 
happening  of  the  injury.  He  testified  that 
he  was  28  years  old  and  had  been  engaged  in 
manual  labor  13  or  14  years;  that  he  had 
been  working  on  railroads  about  2  or  3 
yearn ;  that  he  had  before  assisted  in  carry- 
ing rails  weighing  from  750  to  800  pounds, 
and  knew  that  six  or  eight  men  were  used 
in  Budi  work,  and  that  such  number  were 
necessary  to  carry  the  thing  (rail)  with  rea- 
smable  safety  to  tbe  men  doing  the  lifting; 
that  at  the  time  of  the  Injury  there  were 
only  himself  and  three  other  men  lifting  and 
carrying  the  rail  by  means  of  two  pairs  of 
tongs;  that  he  had  been  employed  by  the 
Northern  Pacific  Railway  Company  since 
January  31,  1019,  to  the  date  of  the  injury 
February  17  following,  during  all  of  which 
time  he  had  been  handling  rails  and  doing 
the  same  class  of  labor  that  he  was  engaged 
in  at  tbe  time  of  the  accident.  Tliis  testi- 
mony discloses  that  plalntUt  was  of  mature 
years,  experienced  in  the  work  he  was  per- 
forming, and  knew  that  six  or  eight  men 
were  necessary  to  move  the  rail  with  rea- 
sonable safety.  If  he  knew  that  six  or  eight 
men  were  necessary  to  move  the  rail  with 
reasonable  safety,  then  It  must  follow  that 
he  knew  it  was  not  reasonably  safe  to  move 
it  with  four  men.  Hence  he  must  be  held  to 
have  appreciated  the  danger  when  he  at- 
tempted to  move  it  with  the  latter  number. 

Plaintiff  contends  that,  because  he  was 
acting  in  compliance  with  orders  from  his 
foreman,  he  did  not  assume  the  risk  incident 
to  the  work  he  was  ordered  to  perform.  An 
examination  of  the  cases  dted  in  support  of 
this  position  discloses  different  facts  than 
here  considered.  There  the  servants  had  no 
Independent  knowledge  of  the  danger,  nor 
was  it  obvious,  glaring,  or  imminent.  The 
servants,  acting  under  orders,  relied  upon 
the  superior  knowledge  of  their  masters,  and 
In  such  Instances  it  was  held  that  the  serv- 
ant had  the  right  to  rely  upon  his  master's 
judgment,  assuming  that  the  order  could  be 
obeyed  safely,  or  it  would  not  have  been  giv- 
en. Quite  tbe  contrary  in  the  instant  case, 
for  here  we  have  the  servant  admitting  his 
knowledge  of  tbe  danger. 

In  cases  of  the  character  of  this  one, 
which  may  be  classed  aa  "strain  cases,"  the 
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injury  occurring  by  overtaxing  <me's  strength, 
the  rule  Is  that  the  lifting  of  a  heavy  ob- 
ject involves  no  peril  that  is  not  obvious  to 
any  person  of  common  understanding.  The 
employee  Is  the  best  judge  of  bis  own  lifting 
capacity,  and  the  risk  is  upon  him  if  he 
overtaxes  it  An  employee,  who  undertakes 
to  lift,  or  assist  in  lifting,  a  heavy  object, 
knowing  its  weight  and  condition,  assumes 
the  risk  of  the  Injury  due  to  the  task  being 
too  great  for  his  strength,  and,  in  case  in- 
jury results,  he  is  not  entitled  to  recover 
damages  from  his  employer.  Sorenson  v. 
Northern  Pat  Ry,  Co.,  supra;  Worlds  ▼. 
Georgia  R.  Co.,  99  Ga.  283,  25  S.  B.  646; 
Southern  Kansas  Ry.  Co.  v.  Moore,  49  Kan. 
616,  31  Pac.  138;  White  v.  Owosso  Sug- 
ar Co.,  149  Mich.  473, 112  N.  W.  1126 ;  Havl- 
land  V.  Kansas  City,  eta,  R.  Co.,  172  Mo. 
106,  72  S.  W.  615;  Stenvog  V.  Minn.  Transfer 
Ry.  Co.,  108  Minn.  109,  121  N.  W.  903,  25  I* 
R.  A.  (N.  S.)  362,  17  Ann.  Oas.  240;  Fergu- 
son v.  Phoenix  Cotton  MUls,  106  Tenn.  236. 
61  S.  W.  53;  Haywood  v.  Galveston,  etc.,  R. 
Co.,  38  Tex.  Civ.  App.  101,  86  S.  W.  433; 
White  on  Personal  Injuries  on  Railroads,  | 
339.  The  exception  to  this  rule  occurs  when 
the  servant  is  of  immature  years,  or  is  Inex- 
perienced in  the  particular  work  at  which  he 
is  injured.  Sorenson  v.  Northern  Pac.  Ry. 
Co.,  supra;  Shennan  v.  Texas,  etc.,  R.  Co.,  99 
Tex.  671,  91  S.  W.  563. 

We  appreciate  that,  if  the  employee  should 
stop  to  make  tests  and  experiments  to  deter- 
mine for  himself  whether  he  could  safely 
obey  the  orders  of  his  foreman.  It  would  be 
imiMssible  to  accomplish  any  kind  of  enter- 
prise, where  a  considerable  number  of  men 
are  employed  on  th^  same  work,  and  that  It 
is  his  duty  to  obey  ordars  from  superiors,  un- 
less he  has  independent  knowledge,  or  it  Is 
obvious,  that  obedience  will  expose  him  to 
unusual  danger.  Here  we  have  the  plain- 
tiff, an  employee  coming  under  the  rule  Is 
"strain  caSes,"  and  in  addition  thereto  pos- 
sessing independent  knowledge  of  the  dan- 
ger. That  he  assumed  the  risk  is  the  only 
conclusion  to  be  drawn  from  his  own  testi- 
mony. Defendant's  motion  for  nonsuit  should 
have  been  granted. 

The  order  and  judgment  appealed  from  are 
reversed,  and  tbe  district  court  is  directed 
to  enter  Judgment  upon  defendant's  motion 
for  nonsuit. 

Reversed. 

HOLLOWAY  and  GAI/EN,  JJ.,  concur. 

COOPER,  J.  I  dissent.  The  primary  duty 
of  the  employee  is  obedience  to  tbe  orders  of 
the  master.  He  is  on  a  wholly  different  foot- 
ing from  tbe  foreman,  who  is  charged  by  the 
employer  with  the  duty  of  directing  the  em- 
ployees, even  as  to  the  manner  in  which  the 
particular  act  shall  be  done.    It  Is  bound  to 
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(ninlsh  and  maintain  suitable  appliances  for 
tbe  work  whidt  it  requires  the  employees  to 
perform.  This  includes  instrumentalities,  as 
well  as  mechanical  devices.  White  on  Per- 
sonal Injuries,  |  262;  Wallace  t.  Tremont 
Ry.  Ck).,  140  La.  873.  74  South.  179,  L.  B.  A. 
1917D,  959;  3  Labatt  on  Master  and  Serv- 
ant, I  1107;  Illinois  Central  Ry.  C!o.  T.  Lan- 
gan,  lie  Ky.  818,  76  S.  W.  82;  Young  v. 
Lusk,  268  Mo.  825,  187  S.  W.  849.  Whether 
the  employer  has  furnished  sufficient  help  Is 
ordinarily  a  question  for  the  Jury.  4  lAbatt 
on  Master  and  Servant,  |  1300;  Chicago, 
etc.,  Ry.  Co.  v.  Cronln  (Okl.  Sup.)  176  Pac. 
921 ;  Pittsburgh,  etc..  Ry.  Co.  v.  Edwards  (Ind. 
Sup.)  129  N.  B.  810;  Patterson's  Railway 
Accident  Law,  i  297.  The  true  rule  Is:  The 
employee  never  assumes  risks  growing  out 
of  the  master's  nej^lgence,  unless  he  knows 
of  the  failure  of  duty  and  consequent  dan- 
gers, or  the  failure  of  and  the  danger  there- 
from are  so  obvious  that  an  ordinarily  pru- 
dent man  in  his  situation  would  have  observ- 
ed the  one  and  appreciated  the  other.  Carter 
Coal  Co.  V.  Howard,  169  Ky.  87,  183  S.  W. 
244;  Chesapeake,  etc.,  Ry.  Co.  v.  De  Atley, 
159  Ky.  687, 167  S.  W.  933 ;  Id.,  241  U.  S.  310, 
86  Sup.  Ct.  664,  60  Ia  Ed.  1016;  Illinois  Cen- 
tral Ry.  Co.  V.  Lengan,  supra;  Thompstm 
mi  Negligence,  |  4878. 

It  required,  as  a  general  rule,  from  six  to 
eight  men  to  handle  the  rail  with  safety.  On 
this  occasion,  there  were  present  and  partic- 
ipating In  the  lifting  and  carrying  of  tbe 
rail  the  plaintiff  and  three  other  men,  In- 
cluding the  for^nan,  who,  standing  In  place 
of  the  master  and  directing  the  operations, 
aiq;)rehended  no  danger  on  account  of  the 
diminished  force.  Under  these  circumstanc- 
es, he,  for  the  company,  assumed  all  the  risk, 
and  not  the  plaintiff.  It  was,  at  least,  a 
situatlcm  where  the  probability  of  danger 
was  such  that  prudent  men  might  entertain 
different  views.  Section  6607  of  the  Revised 
Codes  of  1921  (chapter  29,  Laws  of  1911), 
reads  as  follows: 

"An  employee  of  any  such  person  or  corpora- 
tion 80  operating  sucb  railroad  shall  not  be 
deemed  to  have  assumed  any  risk  incident  to 
his  employment,  when  such  risk  arises  by  rea- 
son of  tbe  negligence  of  his  employer,  or  of  any 
person  in  the  service  of  such  employer." 

The  common-law  rule  in  force  before  the 
act  became  effectual  is  correctly  stated  in  the 
opinions  of  this  court  cited  in  the  majority 
opinion.  This  act,  however,  relieves  the  em- 
ployee of  that  burden,  except  in  cases  where 
the  operation  involves  danger  so  glaring  that 
no  prudent  person  would  take  the  chances.  In 
Young  V.  Lusk,  supra,  it  was  held  that,  even 
in  on  action  under  the  federal  Employers'  Li- 
ability Act,  the  employer  could  not  rely  upon 
the  defense  of  assumption  of  risk  in  case  he 
himself  had  been  negligent 


(71  Colo.  4S7) 

LARSEN  vt  al.  v.  WHITFORD  at  al. 
(No.  10107.) 

(Supreme  (3oart  of  Colorado.    June  6,  1022.) 

1.  Brokers  «=397— Broker  who  mate  loaa  aad 
had  disposition  of  money  bold  not  agent  af 
tondsr. 

A  broker  negotiated  a  loan  to  plaintiff  from 
defendant.  Defendant  paid  the  money  to  tbe 
broker,  with  the  understanding  tliat  it  was  to 
be  disbursed  for  improvements  on  tbe  mort- 
gaged land  on  the  orders  of  plaintiff.  Tbe  bro- 
ker had  not  theretofore  act^  as  agent  for  ei- 
ther party.  Btld,  that  the  broker  must,  prima 
fade,  be  regarded  as  the  agent  of  tbe  plain- 
tiff, so  that  plaintiff  conld  not  restrain  fore- 
closure of  the  mortgage  for  the  full  amount  on 
tbe  ground  that  tbe  broker  embessled  a  part  of 
the  money. 

2.  Brokers  «=38(l)— la  salt  to  eajoin  sale  an- 
der  trust  deed,  held,  that  bnrdea  was  on  bar^ 
rower  to  show  broker  was  lender's  ogont. 

In  suit  by  a  borrower  to  enjoin  sale  on* 
der  a  trust  deed  given  to  a  lender  to  secure  a 
loan,  on  the  ground  that  the  broker,  who  had 
been  authorized  to  disburse  the  proceeds  in 
constructing  improvements  on  the  land,  had 
embezzled  part  of  the  money,  the  burden  was 
on  the  borrower  to  show  that  the  broker  was 
the  lender's  agent. 

Error  to  District  CJoort,  City  and  County 
of  Denver;  Clarence  J.  Morley,  Jndge. 

Action  by  Emma  D.  Larsen  and  another 
against  Edith  F.  Wbitford  and  Edwin  M.  Sa- 
bln,  as  i^iblic  Trustee  In  and  for  the  CSty  and 
County  of  Denver.  From  a  Judgment  for  de- 
fendants, plaintiffs  bring  error.     Affirmed. 

H.  A.  Calvert,  of  Denver,  for  plaintiffs  In 
error. 

Benry  E.  May,  of  Denver,  for  defendants 
in  error. 

BURKE,  J.  Plaintiffs  in  error,  having 
borrowed  money  of  defendant  in  error  Edltb 
L.  Wbitford,  and  secured  Its  payment  by  a 
trust  deed,  brought  this  action  to  enjoin  sale 
thereunder,  and  to  review  a  Judgment  en- 
tered against  them  on  their  evidence  they 
prosecute  this  writ 

[1,2]  The  loan  in  question  vras  mad* 
through  one  Conaway.  Plaintiffs  alleged  that 
Onaway  was  the  agent  of  Wbitford,  and  tb» 
burden  was  upon  them  to  so  prove.  If  they 
failed  therein,  as  the  trial  court  found,  this 
Judgment  must  be  affirmed;  otherwise  it 
must  be  reversed. 

Mrs.  Wbitford  gave  her  check  to  Conaway 
for  $5,000,  the  full  amount  of  the  loan.  Cat 
of  this  he  was  to  discharge  a  prior  incum- 
brance of  12,000,  and  pay  the  remainder  for 
certain  improvements  as  they  were  made. 
He  discharged  the  incumbrance,  and  paid 
$1,700  on  the  improvements.  The  balance  be 
embezzled.  Plaintiffs,  contending  that  this 
balance  covered  by  their  trust  deed  bad  ner- 
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•r  been  received  by  tbem.  declined  to  mate 
furttaer  interest  payments,  tor  wblcb  detenlt 
Wbltford,  taking  the  contrary  view,  began 
fivedosare.  Counsel  for  plaintiffs  contends 
Oiat  the  arangonent  by  which  Ckinaway  was 
to  make  the  payments  above-  mentioned  con- 
■tltnted  him  the  agent  of  Whitford  nnder  the 
rule  laid  down  In  Travelers'  Ins.  Co.  v.  Jones, 
16  Colo.  BIB,  27  Fac.  807.  In  addition  to 
such  evidence,  that'  alleged  agency  is  further 
supported  by  conversations  from  which  it  ap> 
pears  that  Conaway  was  an  old  acquaintance 
of  Judge  Whitford,  Mrs.  Whitford's  husband, 
who  expressed  conhdence  in  him,  and  snr- 
prise  at  his  failure  to  pay,  and  apparent  dis- 
bonesty,  and  indicated  at  one  time  a  willing- 
ness to  make  good  the  embeszlement  out  of 
Us  own  funds.  One-  of  these  conversations, 
In  which  Judge  Whitford  Indicated  that 
plaintiffs  ought  not  <o  bear  the  loss,  took 
place  in  Mrs.  Whitford's  presence,  and  when 
she  might  have  heard  it,  although  there  Is  no 
evidence  that  she  did  so,  or  that  she  per- 
sonally ever  assumed  any  responsibUity 
therefor,  or  ever  admitted  that  Conaway  was 
ber  agent.  Called  by  plaintiffs  as  an  adv»se 
witness  for  cross-examination  under  the  stat- 
ute, she  testified  that  neither  Conaway  nor 
ber  husband  were  ever  authorized  to  act  for 
her. 

It  further  appears  that  plaintiffs,  desirous 
of  making  snch  a  loan,  saw  Conaway's  ad- 
vertisement in  a  Denver  paper,  and  called 
upon  him ;  that  he  knew  Mrs.  Whitford  had 
this  amount  of  money  to  loan,  although  he 
tben  had  none  of  it  In  his  possession;  and 
Uiere  Is  no  evidence  that  he  was  then  vested 
with  any  authority  concerning  it  Plaintiffs 
did  ndt  know  whose  money  they  were  getting 
Until  the  papers  were  made  out,  and  they  did 
not  meet  either  of  the  Whitfords  for  some 
time  thereafter.  Plaintiffs  executed  the  note 
and  trust  deed,  and  authorized  Conaway  to 
make  disposition  of  the  loan  as  above  men- 
tioned. They  paid  a  commission  to  Conaway, 
who  advised  them  that  one-half  of  it  was  to  go 
to  Judge  Whitford.  Mrs.  Whitford's  cbedc  to 
Conaway  was  dated  the  following  day.  The 
artangement  for  Conaway  to  pay  for  the  Im- 
provements was  that  snch  payments  should 
be  made  on  plaintiff's  order,  and  the  |1,700 
was  so  paid  out  There  is  no  evidence  that 
these  orders  were  to  be  presented  to,  or  ap- 
proved in  any  way  by,  either  of  the  Whit- 
fords. AU  of  which  constitutes  very  strong 
erldence  that  Conaway  was  plaintiffs'  agent 
Travelers'  Ins.  Co.  v.  Jones,  supra.  Is  cor- 
rect as  tar  as  it  goes,  and  unquestionably 
states  Che  law ;  but  Its  facts  are  not  tne  facts 
of  the  case  before  us.  There  was  in  that 
case  a  prior  relation  of  principal  and  agent, 
collection  of  Interest  by  the  agent,  and  no 
payment  of  commission  by  the  borrower. 

On  the  entire  record  before  us  we  cannot 
say  that  the  trial  court  was  wrong  in  hold- 
ing that  Conavnty  was  plaintiffs'  agent    It  is 


certainly  true  that  plalntlfffe  at  least  did  not 
sustain  the  burden  imposed  upon  them,  1.  e. 
to  establish  prima  fftde  that  Conaway  was 
Whitford's  agent  Falling  In  this,  they  were 
not  entitled  to  Injunctive  relief. 
The  Judgment  is  afiSrmed. 

TELLER,  Acting  C.  J.,  and  ALLEM,  and 
DENISON,  JJ.,  concur. 
WHITFORD,  J.,  not  partlcltMtlng. 


(71  Colo.  May 

PEOPLE  ex  rat.  FISHER  v.  LUXFORD, 
Conaty  Judge.    (No.  10153.) 

( Supreme  Court  of  Colorado.    June  S,  1922.) 

Clerks  of  courts  9=>l,  B,  8— Clerk  of  oounty 

court  and  deputies  are  not  state  oflloars,  and 

heaee  not  under  civil  service. 

A  clerk  of  a  county  court  and  his  deputies 

are  not  state  officers,  but  officers  of  the  court 

and   hence   are   not   within   the   dvil    service 

amendment  to  the  state  Constitution. 

Teller  and  Denison,  JJ.,  dissenting. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver. 

Mandamus  by  the  People  of  the  State  of 
Colorado,  on  the  relation  of  Nellie  M.  Fish- 
er, against  George  A.  Luxford,  as  Judge  of 
the  County  Court  of  the  City  and  County  of 
Denver,  to  compel  relator's  reinstatement  as 
bookkeeper  and  deputy  clerk  in  the  office 
of  the  clerk  of  such  court  From  a  Judgment 
denying   relief,   relator   brings   error.     Af- 


firmed. 

Ira  O. 
Wm.  E. 
in  error. 

William  H.  Dickson  and  Francis  J.  Enauas, 
both  of  Denver,  for  defendant  In  error. 


Rothgerber,  Walter  M.  Appel,  and 
Hntton,  all  of  Denver,  for  plaintiff 


ALLEN,  J.  This  is  a  suit  in  mandamus. 
The  relator  seeks  reinstatement  to  the  po- 
sition of  bookkeeper  and  deputy  clerk  in  the 
office  of  the  clerk  of  the  county  court  of  the 
city  and  county  of  Denver.  She  occupied 
that  position  at  the  time  the  dvil  service 
amoidment  to  the  state  Constitution  went 
into  effect  and  afterwards,  was  removed 
from  the  posltlcm  by  the  respondent,  the 
county  Judge,  who  proceeded  in  this  matter 
without  reference  to  any  Civil  Service  Law 
or  regulation.  The  relator  claims  the  po- 
sltl<m  in  question  is  within  the  dvil  serv- 
ice am^idment.  It  is  admitted  that  the  po- 
sition is  one  of  those  wherein  the  incumbent 
is  "an  officer  of  the  court"  The  same  des- 
ignation lias  been  applied  by  this  court  to  a 
bailiff  In  People  v.  Morley,  67  Colo.  831, 
184  Paa  886,  and  we  there  said: 
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"Omrt  baOiffs  are  'officer*  «f  the  court'  not 
'state  officers'  and  are  not  within  the  terms 
of  said  constitntional  amendment." 

This  decision  was  followed  in  People  t. 
Hersey,  69  Ck>lo.  492,  196  Pac.  180,  14  A.  U 
B.  631,  where  a  jury  commissioner  was  like- 
wise designated  as  an  officer  of  the  court. 
From  these  two  cases,  which  are  decisive  of 
tbe  Instant  case,  it  necessarily  follows  that 
a  derk  of  a  court  and  his  deputies  are  not 
state  ofBcers,  and  are  not  under  dvil  service. 

The  Judgment  denying  relator  relief  was 
correct,  and  is  affirmed. 

SCOTT,  O.  J.,  not  participating. 
BURKEJ  and  WHITFORD,  JJ.,  concur. 

TELLER,  J.  (dissenting).  The  majority 
opinion  holds  that  the  relator  is  not  within 
the  classified  dvil  service  because  she  is  not 
a  state  officer.  I  cannot  agree  with  that 
condusion. 

In  no  case  In  which  tho  dvil  service 
amendment  to  the  Constitution  has  been  con- 
strued has  that  question  been  involved. 
Statements  to  that  effect  have  not  been- nec- 
essary to  the  Judgments  rendered,  and  are 
merely  dicta,  not  binding  upon  us.  The  de- 
cisions in  question  were  based  upon  the  fact 
that  state  officers,  not  specifically  excepted, 
are  within  the  classified  service,  but  none 
of  them  bdd,  nor  was  there  any  ground  for 
holding,  that  only  state  officers  are  within 
that  service. 

Among  the  officers  excepted  from  the  serv- 
ice are  "Judges  of  courts  of  record  and  one 
stenographer  of  each  Judge,  one  derk  for 
each  court  of  record."  The  natural  and  ob- 
vious meaning  of  this  is  that  all  clerks  of  a 
court  of  record  except  one  are  within  the 
classified  service.  If  such  is  not  the  intent 
of  the  law,  this  provision  is  wholly  without 
meaning.  If  clerks  of  courts  are  not  within 
the  classified  service,  there  is  no  possible 
reason  tor  excepting  one  clerk  from  such 
service. 

We  have  no  right  to  Ignore  the  plain  In- 
tent of  the  law,  and  the  Judgment  should 
therefore  be  reversed. 

I  am  authorized  to  state  that  Mr.  Justice 
DENISON  concurs  in  the  views  above  ex- 


DENISON.  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion  either  in  its  ar- 
gument or  conclusion.  The  relator  Is  within 
the  dassified  service. 

In  People  v.  Higgins,  67  Colo.  441,  184 
Pac.  365,  we  hdd  that  a  water  commission- 
er was  within  the  classified  service  on  the 
ground  that  he,  being  a  peace  officer,  was 
engaged  "in  the  administration  of  Justice," 
and  therefore  was  a  state  officer,  following 
People  v.  Curley,  6  C!olo.  412,  where  it  was 
held  that  a  police  Judge  of  the  dty  of  Lead- 


vllle  was  a  state  officer.  If  a  police  Judge 
and  a  water  commissioner  are  state  officers 
because  engaged  in  the  administraticm  ot 
Justice,  how  can  it  be  said  that  a  deputy 
derk  of  a  court  of  record  is  not?  The  dvil 
service  amendment  recognizes  this,  and  ex- 
cepts from  the  classified  service  "one  clerk 
for  each  court  of  record."  There  is  no  rea- 
son in  this  exception,  imless  it  was  intended 
to  include  in  the  classiflefd  service  an  assist- 
ant or  deputy  derk. 

The  claim  is  made  that  this  last  point  is  of 
no  force  because  neither  the  d^k  nor  his 
deputy  is  within  the  dassified  dvil  service 
of  the  state,  and  therefore  cannot  be  except- 
ed from  it,  but  that  daim  is  groundless  since 
they  are  within  that  service  because  engaged 
In  the  administration  of  Justice,  as  held  In 
People  V.  Higgins. 

I  am  authorized  to  say  that  Mr.  Justice 
TELLER  concurs  in  this  dissent. 


(71  Colo.  <4») 

WILEY  V.  PEOPLE.    (No.  r0344.) 
(Supreme  Court  of  Colorado.    June  6,  1922.) 

1.  Criminal  law  igs}!  120(3),  II70</2(S)— PreJ- 
udlce  from  denial  of  right  to  croM-examlM 
witness  held  not  shown. 

Alleged  error  of  the  court  in  denying  ac- 
cused the  right  to  cross-examine  a  witness  for 
the  state  because  accused  had  made  such  wit- 
ness his  own  witness  by  recalling  her  for  ex- 
amination will  not  be  considered,  where  accus- 
ed had  cross-examined  the  witness  at  length 
before  the  recall,  and  there  was  no  showing  as 
to  what  accused  expected  to  adduce  by  fur- 
ther cross-examination. 

2.  Criminal  law  «=>945(l)— Newly  dlscoverod 
evidence  must  be  such  as  to  make  probabto 
the  renderlag  of  a  different  verdlot 

Before  a  new  trial  upon  the  ground  of  new- 
ly discovered  evidence  will  be  granted,  the 
evidence  proposed  to  be  adduced  must  be  snffi- 
dently  important  to  make  it  appear  that  a  dif- 
ferent verdict  will  be  rendered  upon  a  new 
triaL 

3.  Criminal  law  <8=>9S8(4)— Applloatlon  f«r 
new  trial  must  be  su|>ported  by  affidavits  of 
newly  discovered  witnesses. 

An  application  for  a  new  trial,  because  of 
newly  discovered  evidence,  must  be  supported 
by  affidavits  of  the  witnesses  stating  the  facta 
to  which  they  will  testify,  or,  in  the  absence 
of  the  affidavits,  a  showing  that  it  was  impos- 
sible or  impracticable  to  procure  them. 

4.  Criminal  law  <8s>ll56(3)  —  New  trial  for 
newly  dtsoovered  evidanoe  Is  within  discre- 
tion of  court. 

The  award  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  within  the  dis- 
cretion of  the  trial  court,  and  its  action  will  not 
be  disturbed  in  absence  of  a  showing  of  abuse. 
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Error  to  Dlatrlet  Court,  Pueblo  County; 
James  A.  Park,  Judge.  ^ 

Fred  Wiley  was  couTlcted  of  rape,  and 
brings  error.    Affirmed. 

Joseph  Dye,  of  Pueblo  (Benjamin  P.  Koper- 
lik,  of  Pueblo,  of  counsel),  for  plalntifr  in  er- 
ror. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles  E. 
Conlee,  Asst  Atty.  Gen.,  for  the  People. 

TELLER,  J,  [1,2)  Plaintiff  in  error  was 
ctmricted  of  the  crime  of  rape,  and  brings  er- 
ror. His  counsel  contend  that  the  court  erred 
In  holding  that  the  prosecuting  witness,  who 
had  been  recalled  by  the  defendant,  was  his 
witness,  and  not  subject  to  cross-examina- 
tion. This  witness  had  been  cross-examined 
at  length  by  defendant's  counsel  before  being 
recalled,  and  there  is  no  showing  made  as  to 
what  was  expected  to  be  adduced  on  further 
cross-examination,  and  nothing  to  show  that 
the  defendant  was  prejudiced  by  the  court's 
ruling.  There  are  some  other  assignments 
of  error  on  the  admission  and  the  rejection 
of  erldence,  but  we  find  no  reason  to  question 
the  correctness  of  the  court's  ruling  in  those 
matters.  The  principal  error  relied  upon  is 
ttie  refusal  of  the  court  to  grant  a  new  trial 
upon  defendant's  claim  of  newly  discovered 
evidence.  The  motion  is  supported  only  by 
the  affidavit  of  the  defendant,  and  merely 
avers  that  two  witnesses  have  knowledge  of 
facts,  reciting  them,  which,  if  testified  to, 
would  be  favorable  to  the  defense.  The  rule 
is  that  the  evidence  proposed  to  be  adduced 
Kkust  be  sufficiently  important  to  make  it 
probable  that  a  different  verdict  will  be  re- 
turned on  a  new  trial.  C.  S.  ft  I.  By.  Co.  v. 
Fogelsong,  42  Colo.  Wl,  94  Pac.  356;  29  Cya 
901. 

[3]  If  the  witnesses  mentioned  In  the  de- 
fendant's affidavit  testified  to  what  it  is  aver- 
red they  would  testify,  It  does  not  appear 
that  the  evidmce  would  be  so  tar  conclusive 
as  to  render  it  probable  that  a  different  vet- 
diet  wonld  be  rendered.  The  application  is 
further  insufficient,  in  that  it  l3  not  supported 
by  aflUavits  of  the  newly  discovered  wit- 
nesses. It  has  been  held  that,  in  this  juris- 
diction, such  an  application  should  be  sup- 
ported by  an  affidavit  of  the  newly  discovered 
witness,  stating  the  facts  to  which  he  will 
testify.  Cronin  v.  Hoage  (Colo.)  205  Pac. 
271 ;  Ward  v.  Atkinson,  22  Colo.  App.  134, 123 
Pat  120. 

If  such  affidavit  Is  not  attached  to  the  ap- 
plication, there  should  be  a  showing  that  it 
was  impossible  or  impracticable  to  secure  the 
Mune.    29  Cyc.  998. 

[4]  In  any  event  the  disposal  of  such  a  mp- 
ticn  is  in  the  discretion  of  the  trial  court,  and 
that  discretion  does  not  seem  to  have  been 
abused. 


There  being  no  error  found  In  the  record, 
the  supersedeas  is  denied,  and  the  Judgment 
affirmed. 

ALLEN.  BTTRKE,  DENISON,  and  WHIT- 
BX>BD,  JJ.,  concur. 


(71  Colo.  434) 

INDUSTRIAL  COMMISSION   OF   COLORA. 

DO  et  at.  V.  PUEBLO  AUTO  CO.  et  al. 

(No.  10036.) 

(Snpreme  Court  of  Colorado.    June  5,  1922.) 

1.  Evidence  €=»S (2)— Danger  of  assault  oa 
highway  for  robbery  reoognbed  as  a  risk  of 
traveling. 

The  danger  of  assault  upon  a  highway  for 
the  purpose  of  robbery  is  generally  recognized, 
and  the  danger  is  more  imminent  in  recent 
years,  since  the  possession  of  an  antomobile 
affords  ready  means  of  escape. 

2.  Master  and  servant  €=>373— Injury  by  rob- 
hery  compensable  as  "arising  out  of  em- 
ployment." 

A  salesman  for  an  auto  company  killed  by 
robbers  while  driving  into  the  country  for  the 
purpose  of  selling  an  antomobile  was  within  the 
protection  of  Workmen's  Compensation  Act, 
and  the  death  compensable  as  arising  out  of  his 
employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Denison  and  Bnrke,  JJ.,  dissentinc. 

Error  to  District  Court,  Cilty  and  County 
of  Denver;  Julian  H.  Moore,  Judge. 

Proceeding  by  Annetta,  N.  Parks,  tor  her- 
self and  others,  against  the  Pueblo  Auto 
Comixiny,  employer,  and  the  Ocean  Accident 
&  Guarantee  Corporation,  Limited,  insurer, 
before  the  Industrial  Commission  for  an 
award.  From  Judgment  vacating  the  award, 
the  Industrial  Commission  and  claimants 
bring  error.    Beversed,  with  directions. 

Victor  B.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst  Atty.  Gen.,  for  plaintiff  in  error 
Industrial  Conunission. 

Devine,  Preston  &  Storer,  of  Pueblo,  for 
other  plaintiffs  in  error. 

Fred  W.  Vamey,  of  Denver,  and  Charles 
W.  O'Donnell,  of  Washington,  D.  C,  for  de- 
fendants In  error. 

Charles  B.  Hughes,  L.  B.  Langdon,  and 
John  T.  BarbriCk,  all  of  Pueblo,  amid  curiae. 

TELLEB,  J.  This  case  is  before  ua  on  er> 
ror  to  a  Judgment  of  the  district  court  va- 
cating the  findings  and  award  of  the  Indus- 
trial Commission.  The  award  was  In  favor 
of  the  claimant,  Annetta  M.  Parks,  the  wid- 
ow, and  one  of  the  dependents  of  Elton  G. 
Parks,  deceased. 
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On  April  11,  1919,  Parks  wag  in  the  em- 
ploy of  the  Pueblo  Auto  Company  as  a  sales- 
man. On  said  day  Parks  went  In  an  automo- 
bile into  the  country  for  the  purpose  of  sell- 
ing an  automobila  On  the  trip  he  effected  a 
sale  to  one  Hunter,  who  started  in  the  car 
with  Parks  on  his  return  to  Pueblo. 

On  the  road  they  Inrited  two  brothers, 
named  Bosco,  to  ride  with  them.  A  little 
later,  while  on  the  road,  one  of  the  Boscoes 
shot  and  killed  Parks.  It  appears  that  the 
killing  was  for  the  purpose  of  obtaining  the 
automobile  in  which  the  parties  were  riding. 

It  is  conceded  that  Parks  was  killed  while 
in  the  course  of  his  employment,  but  the  dis- 
trict court  held  that  the  killing  did  not  arise 
out  of  his  employment.  The  correctness  of 
that  decision  is  to  be  determined  on  this  re- 
view. We  b&Te  been  favored  with  exhauatiye 
arguments  npon  this  point.  The  cases  seem 
to  hold  that  the  test  is  whether  or  not  there 
is  a  causal  connection  between  the  injury 
and  the  employment;  that  is,  are  they  so 
connected  that  the  Injury  naturally  resulted 
from  the  employment 

The  arguments  of  counsel  on  both  sides 
tnm  niwn  the  question  whether  the  assault 
upon  Parks  was  a  hazard  special  to  his  em- 
ployment. Many  cases  are  cited  in  which 
Injury  suffered  from  robbery  of  bank  mes- 
■engers  and  paymasters  has  been  held  to  be 
cranpensable  under  these  compensation  acts. 
While  it  has  been  stated  that  these  laws 
corer  only  dangers  which  might  have  been 
anticipated,  yet  the  cases  generally  hold  that 
U,  after  the  injury,  it  can  be  seen  that  the 
Injury  was  incurred  because  of  the  employ- 
ment. It  need  not  be  such  as  to  have  been 
anticipated.  We  think  that  it  is  the  better 
rule. 

The  award  of  the  commission  can  be  sus- 
tained only  on  the  ground  that  Parks  lost 
his  life  while  he  was  in  the  course  of  his 
employment  and  as  the  result  of  an  attempt 
upon  the  part  of  the  Boscoes  to  obtain  pos- 
session of  the  employer's  automobile. 

[1]  The  danger  of  assault  upon  a  highway 
for  the  purpose  of  robbery  is  generally  rec- 
ognized, and  8ald  danger  is  more  imminent 
In  recent  years,  since  the  possession  of  an 
automobile  affords  ready  means  of  escape. 

Tills  court  has  held  that  an  accident  suf- 
fered by  an  employ^  while  riding  in  an  au- 
tomobile to  reach  the  place  of  his  employ- 
ment is  compensable,  and  the  only  question 
is  whether  or  not  the  danger  of  assault  for 
the  purpose  of  robbery  is  as  generally  recog- 
nized as  is  the  danger  from  collision,  or  oth- 
er accidental  injuries  to  automobiles  and 
their  occupants.  If  not  as  evident,  is  the 
danger  so  evident  as  to  make  it  fairly  a  risk 
of  traveling  on  the  highway? 

That  such  travel  is  subject  to  the  danger 
of  assault  for  the  purpose  of  robbery  is  not 


to  be  denied  in  view  of  the  frequent  reports 
of  such  assaulta 

[2]  Many  of  the  cases  cited  are  extremely 
liberal  in  applying  these  compensation  laws 
to  injuries  of  this  general  dasa  Some  of 
them  have  gone  so  far  as  practically  to  elim- 
inate the  question  whether  or  not  the  injury 
grew  out  of  the  employment,  making  it  sufil- 
clent  that  it  was  suffered  in  the  coarse  ot 
the  employment  We  do  not  feel  at  liberty 
to  go  that  far  and  practically  to  am^id  the 
law,  and  we  are  not  required  to  do  so  in  this 
ease.  There  Is  ample  authority  for  holding 
that  an  injury  inflicted  in  an  attempt  to  rob 
an  employe,  while  in  the  course  of  hia  em- 
ployment, is  compensable  as  arising  out  ot 
such  employment 

The  case  of  Mechanics'  Furniture  Co.  t. 
Industrial  Board,  281  lU.  630,  U7  N.  B.  988, 
involved  a  claim  for  the  death  of  a  watch- 
man who  was  killed  on  his  employer's  prop- 
erty. There  was  no  evidence  as  to  the  pur- 
pose of  the  kilUng.  The  Industrial  Board 
found  from  the  circumstances  of  the  case 
that  the  man  had  been  killed  in  defense  of 
his  employer's  property,  and  as  a  result  of 
an  attempt  to  rob. 

The  court  held  that  the  Inferences  drawn 
by  the  Board  were  Justifled,  and  that  the 
killhig  was  in  the  course  of  and  grew  oat  of 
the  deceased's  employment 

In  Spang  v.  Broadway  Brewing  &  Malting 
Co.,  182  App.  Div.  443,  169  N.  Y.  Snpp.  574, 
it  is  held  that  an  employe  of  a  brewing  com- 
pany, who  was  killed  while  on  a  collecting 
trip,  the  killing  resulting  from  an  attempt 
to  rob,  was  killed  in  the  course  of  his  em- 
ployment, and  that  the  killing  grew  out  of 
his  employment    The  court  said: 

"The  fact  that  the  death  of  Spang  was  in- 
tentionally caased  does  not  defeat  the  daim. 
He  was  killed  as  an  ioddent  of  his  employ- 
ment becanse  he  had  in  his  possession  money 
belonging  to  his  employer,  which  it  was  the 
purpose  of  his  slayer  to  f  elonionsly  appropriate. 
An  injury  caused  deliberately  and  willfully  by  ■ 
a  third  party  may  be  an  'acddental  injury,' 
within  the  meaning  of  the  act  from  the  view- 
point of  the  employer  and  the  employe" — cit- 
ing a  number  of  cases. 

That  case  would  seem  to  be  in  point  here. 

It  being  established  that  Parks  was  killed 
In  order  that  his  assailant  might  obtain  bis 
employer's  automobile  In  which  Parks  was 
riding  on  his  master's  business,  we  are  of  the 
opinion  that  the  Commission  was  Justifled  In 
awarding  compensation  to  the  claimant 

The  Judgment  is  accordingly  reversed,  with 
directions  to  enter  Judgment  affirming  the 
award  made  by  the  commission. 

AIiLE>N  and  WHITFOBO,  33^  concor. 
DENISON  and  BURKB,  33.,  dissent 
BOOTT,  0.  J.,  not  participating. 
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(ST  Cal.  App.  640 

CHINO  WING  V.  SOUTHERN  PAC.  CO.  et  aL 
(Civ.  3885.) 

(District  Ck>t]rt  of  Appeal,  Second  DiBtrlct,  Di- 
Tision  1,  California.  May  2,  1822.  Bearing 
Denied  by  Supreme  Court  June  29,  1&22.) 

1.  Railroads  «=>350(7)— Queatlen  of  primary 
aegligence  In  not  keeping  lookout  for  pedas- 
triaa  held  for  Jury. 

In  an  action  for  death  of  pedestrian  struck 
by  a  train  wtiile  lying  on  track  at  a  crossing  aft- 
er having  been  stunned  by  an  automobile,  in 
which  it  was  claimed  that  the  employees  of 
the  railroad  were  negligent  in  not  keeping  a 
proper  lookout,  evidence  held  to  warrant  sub- 
mission' of  the  question  of  primary  negligence, 
as  against  the  contention  that  the  only  issue 
in  the  case  was  the  question  of  the  liability  of 
the  railroad  under  the  last  dear  chance  doc- 
trine. 

2.  Railroads  $=3349(5)  —  Burden  of  proving 
ooatrlbutory  negiigenoe  on  defendant. 

In  action  for  death  of  pedestrian  struck  by 
train  while  lying  on  track  at  a  crossing  after 
having  been  stnnned  by  an  antomobile,  the 
burden  of  proving  contribntory  negligence  was 
on  the  defendants. 

S.  Neallgenoe  «=>83— "Last  dear  chanoe"  doo- 

trfae  stated. 
The  "last  dear  chance"  doctrine  necessa- 
rily presupposes  a  condition  where  the  injured 
party  has,  by  his  own  negligence,  placed  him- 
self la  a  position  of  danger,  and  where  the 
party  cansiiig  his  injuries,  in  addition  to  what- 
ever primary  act  of  negligence  may  be  charge- 
able against  him,  after  perceiving  the  danger- 
ous situation  of  the  injured  party,  acts  with 
further  negligence  and  injury  resnlts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
C!lear  Chance.] 

4k  Railroads  «=aS38  —  Last  dear  ohanoe'  doo- 
trfae  held  Inappllcahle. 
In  an  action  for  death  of  a  pedestrian 
atrock  by  train  at  a  crossing  after  an  antomo- 
bile  threw  him  to  the  track,  held,  that  last 
dear  diance  doctrine  was  inapplicable. 

Appeal  from  Superior  Court,  Los  Angeles 
Coanty;  L.  ia.  Valentine,  Judge. 

Action  by  Ching  Wing,  as  the  administra- 
tor of  the  estate  of  Wong  On  King,  against 
the  Soathem  Paelflc  Company,  a  corpora- 
tion, and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

W.  I.  Gilbert,  of  Los  Angeles,  for  appel- 
lants. 

Harry  M.  Irwin  and  Waldo  M.  York,  both 
of  Los  Angeles,  for  respondent. 

JA1CE3S,  J.  Plaintiff,  having  aUeged  In 
bis  complaint  that  defendants,  by  acts  of 
n^ligence,  caused  the  death  of  his  intestate 
Wong  On  King,  was  awarded  damages  In 
the  sum  of  $7,500  by  a  Jury.    Judgment  fol- 


(SOT  p.) 

lowed  accordingly,  and  defendants  have  ap- 
pealed. 

On  June  80,  1916,  Wong  On  King  was 
crossing  Alameda  street  in  the  dty  of  Los 
Angeles  when  an  automobile  collided  with 
liim,  cansing  him  to  fail  across  the  track  of 
the  defendant  Southern  Pacific  Company. 
He  was  apparently  stunned  by  the  fall  and, 
while  lying  on  the  track,  his  legs  were  crush- 
ed by  the  wheels  of  a  locomotive  t«ider. 
This  Injury  caused  his  death.  The  locomo- 
tive of  which  the  tender  was  a  part  was 
owned  by  defendant  company.  Defendant 
Jordan  was  the  engineer  in  charge  of  the  lo- 
comotive and  was  being  assisted  at  the  time 
by  the  defendant  Thorne  as  fireman.  It  is 
the  contention  of  the  appellants  that  the 
court  erred  In  the  giving  of  a  certain  instruc- 
tion, and  in  modifying  another  which  was 
offered  on  the  part  of  the  defendant.  As  to 
the  errors  complained  of  affecting  the  in- 
structions as  given  and  modified,  appellant^ 
insist  that  under  the  evidence  the  caso 
should  have  been  submitted  to  the  Jury  upon 
one  theory  only;  that  theory  being  that  a 
situation  was  presented  which  might  make 
applicable  the  doctrine  of  "last  clear 
chance."  It  does  not  appear  to  be  contend- 
ed that,  assuming  that  the  evidence  disclos- 
ed a  case  which  might  authorize  a  recovery 
because  of  the  primary  negligence  of  the  de- 
fendants, the  Instructions  as  given  were  er- 
roneous. The  court  refused  to  Instruct  the 
jury  that  the  rule  of  recovery  could  be  un- 
der the  "last  clear  chance"  doctrine  only, 
but  gave  an  appropriate  Instruction  setting 
forth  that,  if  the  Jury  found  that  the  de- 
ceased, while  traveling  across  the  street, 
was  exercising  reasonable  care  and  prudence, 
and  that  while  so  doing  the  locomotive  of  de- 
fendant company  was,  through  the  negligence 
of  the  operators  thereof,  propelled  upon  him, 
causing  his  death,  plaintiff  should  recover. 
In  other  Instructions  given  the  "last  chance" 
rule  was  correctly  and  adequately  explain- 
ed and  It  was  left  for  the  jury  to  determine 
whether  the  facts  warranted  Its  application 
in  the  case. 

[1]  A  brief  statement  of  the  evidence,  giv- 
en a  light  most  favorable  to  the  plaintiff, 
will  show  that  there  was  no  error  in  the  giv- 
ing of  the  instruction  first  referred  to.  At 
about  1:30  o'clock  of  the  day  in  question 
Wong  On  King  was  at  the  southeast  corner 
of  Marchessault  and  Alameda  streets.  He 
was  proceeding  to  cross  to  the  opposite  side 
of  the  street.  Marchessault  street  enters  Al- 
ameda 'street  from  the  east.  Upon  Alameda 
street  are  laid  double  tracks  of  the  defend- 
ant corporation.  A  freight  train  of  the  de- 
fendant had  proceeded  northward  along  the 
easterly  track  and  had  cleared  the  street  In- 
tersection when  Wong  On  King  started  to 
cross  Alameda  street  Emerging  from  Mar- 
chessault street  an  automobile  proceeded  to 
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cross  Alameda  street  at  the  right  of  and 
near  to  Wong  On  King.  As  the  latter  reach- 
ed the  easterly  track  of  the  railway,  the  au- 
tomobile made  a  sudden  turn  to  the  left  and 
collided  with  Wong  On  King,  knocking  him 
to  the  street,  where  he  lay  with  his  legs 
across  the  easterly  rail  and  his  body  between 
the  two  rails  of  the  track.  The  automobile 
proceeded  to  the  left  and  south  for  some 
yards  or  rods  on  Alameda  street,  where  it 
came  to  a  stop.  The  locomotive  was  follow- 
ing the  freight  train  on  the  easterly  or 
north-bound  track.  This  locomotive  was 
backing  northward,  the  tender  being  in  front. 
It  was  traveling  at  approximately  six  miles 
per  hour,  and,  according  to  the  engineer's  tes- 
timony, maintained  a  distance  of  860  to  400 
feet  from  the  rear  of  the  receding  freight 
train.  Alameda  street  was  straight  for  at 
least  a  number  of  blocks  south  from  the 
point  of  the  accident.  At  the  time  of  the 
happening  of  the  latter  there  was  consider- 
able traffic  of  vehicles  along  its  paved  sur- 
face. It  did  not  appear  in  evidence  that  any 
of  this  traffic  came  between  the  engine  and 
the  fallen  Chinaman  from  the  moment  that 
the  automobile  threw  the  man  to  the  street 
up  to  the  time  that  the  wheels  of  the  tender 
ran  over  his  limbs.  An  eyewitness  stated 
that  when  Wong  On  King  started  to  cross 
the  street  the  witness  saw  the  engine  ap- 
proaching from  the  south  at  a  point  at  about 
Jeannette  street,  which  was  shown  to  be  345 
feet  away  from  Marchessault.  As  the  en- 
gine approached  the  fallen  man,  several  per- 
sons attempted  to  attract  the  attention  of 
the  operatives  on  the  locomotive,  and  final- 
ly the  call  of  a  truckman  did  reach  the  ear 
of  the  fireman,  who  in  turn  signaled  the  en- 
gineer and  the  engine  was  brought  to  a 
standstill — not,  however,  until  some  of  the 
wheels  of  the  tender  had  passed  over  the 
limbs  of  the  Chinaman.  The  body  of  the 
tender  of  the  locomotive  was  14  feet  high, 
8  feet  .wide,  and  37  feet  and  7  inches  long. 
The  sides  of  the  engine  cab  were  not  so  wide 
as  the  tender,  but  the  engineer  and  fireman, 
by  projecting  their  heads  in  the  customary 
manner  through  the  windows  of  the  cab, 
could  bring  their  eyes  a  few  inches  outside 
the  lines  of  the  tender — as  the  fireman  stat- 
ed, "maybe  one  or  two  inches."  They  could 
not  see  over  the  top  of  the  tender.  At  the 
time  in  question  the  fireman  and  engineer 
were  in  their  accustomed  places,  the  fire- 
man being  on  the  right  side  of  the  cab  as 
the  engine  proceeded  backward,  and  the  en- 
gineer on  the  left.  The  fireman  stated  that, 
looking  up  the  track  in  the  direction  they 
were  going,  he  could  see  the  east  rail  there- 
of from  a  point  about  25  feet  ahead  of  the 
tender;  that  he  could  not  see  the  west  rail 
nearer  than  a  point  between  150  and  200 
feet  away.    The  engineer  testified  similarly. 


but  stated  that  from  his  side  he  had  a  clear 
view  of  the  westerly  track  except  for  a  dis- 
tance of  about  35  feet  immediately  ahead 
uf  the  tender,  bat  that  he  could  not  see  any 
part  of  the  easterly  track  nearer  than  a 
point  150  feet  away.  Both  of  the  operatives 
were  charged  by  instructions  from  their  em- 
ployer to  keep  a  sharp  lookout  ahead,  and  it 
dues  not  appear  that  attention  to  any  other 
necessary  duties  prevented  them  from  so 
doing  at  the  time  in  question.  The  fireman 
stated  that  he  observed  the  automobile  in 
question  cross  the  tracks  when  It  was  120 
feet  away  from  the  tender  of  the  locomotive. 
He  did  not  explain  why  in  such  circumstanc- 
es he  failed  to  observe  the  prostrate  China- 
man lying  upon  the  easterly  rail  after  the 
automobile  crossed.  By  the  testimony  of 
some  of  the  plaintiff's  witnesses,  the  Jury 
might  well  have  Inferred  that  the  locomo- 
tive was  farther  than  120  feet  away  from 
the  corner  of  Marchessault  and  Alameda 
streets  when  the  automobile  struck  Wong  On 
King. 

[2-4]  It  is  not  disputed  by  appdlants  as  « 
correct  rule  of  law  that.  If  the  Chinaman 
was  In  no  wise  negligent  in  crossing  the 
street  at  that  time  and  place,  the  neglig^ica 
of  any  third  person,  having  no  privity  with 
him  in  the  act,  could  not  t>e  used  to  establish 
the  defense  of  contributory  negligence.  Th« 
burden  was  npon  the  defendants  to  show 
that  Wong  On  King  was  guilty  of  some  act 
of  contributory  negligence.  The  evidence 
failed  to  disclose  any  such  negligence.  The 
evidence  did  show  a  case  where  the  Jury  was 
altogether  justified  in  concluding  that  the 
operatives  on  the  locomotive  did  not  use  rea- 
sonable care  in  observing  the  track  ahead 
of  them.  Where  the  rule  of  'Tast  clear 
chance"  applies,  it  necessarily  presupposes  a 
condition  where  the  party  injured  has,  by 
his  own  negligence,  placed  himself  in  a  sitn- 
atlon  of  danger,  and  where  the  party  caas- 
ing  his  injuries,  in  addition  to  whatever 
primary  act  of  negligence  may  be  charge- 
able against  him,  and  after  perceiving  the 
dangerous  situation  of  the  first  party,  acts 
with  further  negligence  and  injury  resultH. 
The  evidence  does  not  seem  to  disclose  a 
case  where  the  doctrine  of  last  ctiance  was 
applicable  at  all;  either  the  operatives  of 
the  locomotive  were  negligent  and  responsi- 
ble, or  the  accident  was  the  inevitable  re- 
sult of  circumstances  for  which  no  such  re- 
sponsibility would  exist.  The  giving  of  the 
instruction  complained  of,  therefore,  did  not 
constitute  error.  For  like  reasons  the  trial 
judge  did  not  err  in  modifying  as  he  did  tba 
instruction  offered  by  the  appellants. 

The  Judgment  is  affirmed. 

We  concur:   CONRBT,  P.  J.;   SHAW,  t. 
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(S7  Cal.  App.  432) 

Ex  parte  PAPPA8. 


(Cr.  616.) 


(District  Court  of  Appeal,  Third  District, 
California.     April  24,  1922.) 


1.  Indictment  and  information  ^=s>ll7— Cliarge 
.  construed  to  be  of  conducting  business  at  ua- 

licensed  place.. 
Complaint  for  violation  of  Xolo  county  or- 
dinance No.  72,  held  to  charge,  not  conducting 
place  of  basiness  for  selling  lignor  without 
procuring  the  necessary  license,  but  conducting 
it  at  a  place  other  than  one  of  the  ten  which 
under  the  ordinance  could  be  licensed. 

2.  Intoxicating  liquors  ^=>I3,  1 32^— Consistent 
state  legislation  not  repealed  by  Eighteenth 
Amendment  and  Volstead  Act. 

The  Eighteenth  Amendment  and  the  Vol- 
stead Act,  while  superseding  the  license  fea- 
toixis  of  state  and  county  enactments,  do  not 
repeal  the  features  thereof  not  inconsistent 
with  them. 

3.  Intoxioatlng  llqnora  ®=>I3,  132— County  or- 
dinanoes  held  not  wholly  regulatory  as  re- 
gards effecrt  thereon  of  Eighteenth  Amend- 
ment and  Volstead  Act. 

Tolo  county  ordinance  No.  72  held  not  to 
be  wholly  regulatory,  and  so  necessarily  wiped 
out  in  toto  by  the  Eighteenth  Amendment  and 
the  Volstead  Act,  bat  to  be  in  part  proliibitory; 
it  making  all  bat  certain  parts  of  the  county 
dry  at  aU  times  and  the  remaining  parts  dry 
except  on  the  concurrence  of  three  things. 

4.  intoxicating  llqnora  9=9l8— No  assumption 
that  fxiunty  ordinance  would  not  have  been 
enacted  could  the  Eighteenth  Amendment, 
Baking  Inoperative  license  features,  have 
been  foreseen. 

It  cannot  be  assumed  that  Yolo  county  or- 
(Bnance  No.  72,  making  dry  most  of  the  coun- 
ty and  the  remainder  dry  except  on  the  con- 
currence of  three  things,  would  not  have  been 
enacted  could  it  have  been  foreseen  that  its 
license  proviaions  would  be  rendered  inopera- 
tive by  the  Eighteenth  Amendment;  so  the 
entire  ordinance  cannot  be  held  void  on  that 
ground. 

Original  habeas  corpus  proceeding  by  Ted- 
dy Pappas  for  a  writ  to  be  directed  to  the 
sheriff  of  Yoio  County.  Writ  discharged, 
and  petitioner  remanded. 

A.  0.  Huston  and  Harry  L.  Huston,  both 
of  Woodland,  and  S.  W.  Cross,  of  Sacra- 
mento, for  petitioner. 

C.  C.  McDonald,  Dist.  Any.,  of  Woodland, 
lor  respondent 

PBXiWETT,  Justice  pro  tern.  [1]  Teddy 
Pappas  was  convicted  In  a  justice's  court  of 
the  crime  of  violating  ordinance  No.  72  of 
the  county  of  Yolo.  He  will  be  rtferred  to 
In  this  opinion  as  the  petitioner. 

The  operative  portions  of  the  complaint 
against  him  read  as  follows : 


EX  PARTE  PAPPAS  4^3 

(SOT  p.) 

"Did  then  and  there  willfully  and  unlawfully 
keep,  conduct  and  establish  a  place  where  alco- 
holic liquors  were  sold,  served  and  distributed 
and  were  kept  for  the  purpose  of  sale  and  dis- 
tribution, and  the  pUuoe  not  being  then  and 
there  a  licenged  pUuse  of  lusinett  as  provided 
in  ordinance  No.  72  of  said  county  of  Yolo. 
•    •    * "     (The  italics  are  ours.) 


The  chief  point  urged  in  behalf  of  peti- 
tioner Is  that  be  is  charged  with  conducting 
a  place  of  business  where  alcoholic  liquors 
are  sold  without  first  procuring  the  necessary 
license.  Much  of  the  argument  and  many 
of  the  authorities  on  the  part  of  petitioner 
are  directed  to  this  point;  but  it  is  suffi- 
cient to  say  that  he  is  not  charged  in  the 
complaint  with  conducting  the  place  of  busi- 
ness in  question  without  procuring  the  nec- 
essary license  so  to  do.  He  is  charged  mere- 
ly with  conducting  it  in  a  place  other  than 
a  licensed  place. 

To  appreciate  fully  the  Import  of  the 
charge  as  laid  in  the  complaint  it  is  neces- 
sary to  examine  in  detail  the  provisions  ot 
the  ordinance  with  the  violation  of  which 
petitioner  stands  charged.  Chief  of  these 
Is  section  3,  whldi  reeds  as  follows : 

"Sec.  8.  From  and  after  the  first  day  of  Oc- 
tober 1911,  it  shall  be  unlawful  for  any  iierson, 
corporation,  firm,  company,  association  or  club, 
within  the  limits  of  the  county  of  Yolo,  to'  keep, 
conduct  or  establish,  as  principal,  agent,  em- 
ployee or  otherwise  any  place  where  alcoholic 
liquors  are  sold,  served  or  distributed  or  are 
kept  for  the  purpose  of  sale  or  distribution,  ex- 
cept at  the  ten  licensed  places  mentioned  and 
described  in  section  one  hereof.    •    •    • " 

Section  1,  thus  referred  <o,  describes  the 
ten  excepted  places.  For  convenience,  we 
have  divided  into  paragraphs  the  provision 
thus  excepting  them.    It  reads  as  follows: 

"  *    •    •    (1)  Except  at  a  fixed  place  of  busi- 
ness de8cril>ed  in  ttiis  ordinance, 
"(2)  And  in  the  license  authorizing  the  same, 
"(3)  Duly  issued  to  the  person  conducting  the 
said  business." 

We  employ  the  usual  terms  "wet"  and 
"dry." 

The  ordinance  further  provides  that  all 
places  In  the  county  other  than  the  said  ten 
excepted  places  are  "dry"  territory,  and 
makes  it  a  misdoneanor  to  sell  alcoholic 
liquors  or  to  conduct  a  place  for  its  sale 
within  them.  Section  2a  provides  that  a 
license  may  issue  to  carry  on  business  at 
the  ten  esfcepted  places.  And  a  place  re- 
mains "dry"  until  such  license  is  issued. 
Otherwise  stated,  a  place  remains  i>rohibi- 
tion  territory  until  a  license  is  actually  is- 
sued to  the  person  wlio  conducts  a  business 
thereat  In  addition,  of  course,  the  place 
must  be  one  of  the  ten  described  in  the  ordl- 
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nance.  All  three  of  the  conditions  set  out 
as  paragraphs  1,  2,  and  3  must  concur  in 
order  to  rratder  It  "wet"  territory.  And  even 
then  It  Is  "wet"  only  in  a  limited  degree.  It 
is  "wet"  only  as  to  the  person  who  conducts 
a  place  of  business  thereat,  and  who  has  a 
license  which  authorizes  the  business,  and 
this  license  must  be  Issued  to  him. 

It  is  thus  seen  that  the  pleader  merely 
negatives  the  fact  that  the  place  stated  in 
the  complaint  is  one  of  the  ten  excepted 
places.  There  is  no  Intimation  In  the  com- 
plaint that  the  petitioner  Is  charged  with 
the  ofFense  of  carrying  on  the  business  with- 
out first  procuring  the  necessary  license. 
The  language  criticized  describes  the  terri- 
tory, rather  than  the  act  of  the  offender. 

[2]  The  petitioner  insists  that  he  could  not 
law^IIy  be  charged  with  the  offmse  of  fail- 
ure to  procure  the  license  required  by  the 
ordinance,  since  It  Is  conceded  that  the  11- 
'  cense  provisions  are  all  superseded  by  the 
Eighteenth  Amendment  and  the  Volstead  Act, 
and  he  cites  many  anthorities  to  sustain 
this  point  But  since  he  is  not  charged  with 
such  failure.  It  would  be  unprofitable  to  ex- 
amine these  anthorities  at  length.  It  is  fur- 
ther conceded  that  this  national  legislation 
does  not  operate  a  repeal  of  county  and  state 
enactments  that  are  not  inconsistent  there- 
with. If  anthorities  were  needed  in  sup- 
port '  of  this  concession,  reference  may  be 
had  to  In  re  Volpi  (Cal,  App.)  199  Pac.  1090, 
and  People  v.  CapelU  (Cal.  App.)  203  Pac. 
837.  Our  condusitHi  that  the  petitioner  is 
not  charged  with  conducting  a  business  with- 
out first  procuring  the  necessary  license  nor 
with  faflnre  to  procure  a  license  eliminates 
many  questions  pressed  upon  our  attention 
by  his  counsel. 

[3]  The  i)etltloner  makes  the  further  point 
that  the  ordinance  In  question  is  regulatory 
rather  than  prohibitory,  and  it  is  argued 
therefrom  that  all  regulatory  provisions  are 
necessarily  wiped  out  by  the  Eighteenth 
Amendment  and  the  Volstead  Act 

We  are  assured  that  this  court,  in  the  case 
of  Golden  v.  Justice's  Court,  23  Cal.  App. 
802,  140  Pac.  60,  while  considering  this 
identical  ordinance,  held  it  to  be  regulatory. 
It  is  quite  tme  that  the  court  In  that  case 
uses  this  expression:  "The  purpose  of  said 
ordinance  Is  the  regulation  of  the  boslness 
ai  selling  intoxicating  liquors,"  etc. 

But  the  court  had  no  occasion  to  distin- 
guish between  regulatory  and  prohibitory 
provislctas,  and  the  remark  of  the  court  waa 
not  addressed  to  such  distinction.  The  court, 
in  that  case,  in  no  manner  negatives  the  fact 
that  all  the  county,  save  the  ten  excepted 
places,  is  "dry"  territory.  It  is  express  au- 
thority to  the  contrary. 

It  would  constitute  a  gross  misreading  of 
the  opinion  to  hold  that  the  court  meant 
that  all  portions  of  the  ordinance  are  reg- 
ulatory.   Counsel  In  their  briefs  assure  us 


that  only  about  1  per  cent  of  the  eoantj 
is  "wet"  territory  within  the  piurview  of  the 
ordinance,  although  all  save  2  or  3  of  the 
40  or  60  paragraphs  in-  the  ordinance  deal 
with  the  regulation  of  the  liquor  trafSc  there- 
in. 

[4]  We  are  asked  to  declare  the  entire  or- 
dinance void  for  another  reason.  We  are 
asked  to  assume  that  the  board  would  not 
have  enacted  the  ordinance  if  it  could  have 
foreseen  that  all  the  license  provisions  would 
be  rendered  inoperative  by  the  EJtghteenth 
Amendment  But  this  view  does  not  appear 
to  be  sound.  A  law  or  ordinance  may  be 
composed  of  such  interrelated  parts  that  an 
unforeseen '  failure  of  one  part  may  Justify 
the  assumption  that,  in  its  mutilated  form, 
it  would  not  have  been  enacted.  But  we 
find  no  such  case  here.  The  board  of  snper- 
visors  divided  the  county  into  two  parts— 
about  99  per  cent  "dry"  and  the  remaining 
1  per  cent  provisionally  "wet"  The  two 
divisions  are  distinct,  and  they  are  in  no 
wise  interdependent  Prohibition  is  neither 
greater  nor  less  in  the  "dry"  territory  by 
reason  of  the  provision  for  license  In  the 
ten  excepted  places.  Conversely,  the  right 
to  licenses  in  the  license  territory  is  in  ne 
way  dependent  upon  the  fact  that  other  por- 
tions of  the  county  are  "dry".  So  far  as 
appears  from  the  ordinance  Itself,  the  board 
prohibited  the  sale  of  liquors  in  certain  parts 
of  the  county,  because,  with  reference  to 
those  parts,  it  so  desired.  If  it  really  de- 
sired that  snch  sales  should  be  prohibited  la 
these  parts,  we  can  indulge  no  inference  that 
such  desire  was  in  any  way  dependent  opoa 
the  further  desire  that  licenses  might  be  la- 
sued  in  ten  designated  places.  And  the  fail- 
ure of  its  intent  with  references  to  these 
ten  places  in  no  way  argues  tliat  its  intent 
with  reference  to  the  larger  portim  of  Um 
county  has  failed. 

It  is  necessary  to  recall,  in  this  connec- 
tion, that  the  entire  county  was  "dry"  the 
moment  the  ordinance  was  adopted,  and  that 
it  so  remained  until  the  three  excepted  con- 
ditions ripened  into  realities.  The  ordinance 
appears  to  have  been  very  carefully  drawn 
so  as  to  exclude  any  inference  that  the  ordi- 
nance itself  created  any  part  of  the  connty 
Into  "wet"  territory.  It  was  all  "dry"  at 
all  times  until  the  concurrence  of  the  three 
specified  c<Hiditl(ms  converted  it  into  "wet" 
territory.  This  meant  that  it  was  prohibi- 
tion t^ritory,  and  not  merely  that  it  was 
territory  within  which  it  was  made  unlawful 
to  sell  liquors  without  a  llc^ise.  Indeed,  ve 
do  not  discover  any  provision  in  the  ordi- 
nance which  makes  it  unlawful  to  commence 
or  carry  on  business  or  to  sell  liquors  with- 
out a  license.  It  is  this  that  clearly  dia- 
tingnishes  this  case  from  the  Lonlslaaa 
case  cited  by  counsel.  State  t.  Green,  148 
lA.  376.  86  South.  91St. 
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CM.)  EX  PARTE  PAFPAS 

(lOT  P.) 

In  that  case  tbe  statute  expressly  prohib- 
ited the  selling  of  liquors  without  a  license. 
It  was  wholly  a  regulatory  statute,  and  the 
court  properly  held  that  there  could  be  no 
Inference  that  the  Legislature  Intended  to 
provide  a  i)enalty  except  for  the  failure  to 
procure  the  proper  license.  In  the  case  at 
bar  we  are  only  Incidentally  concerned  with 
the  effect  of  the  Eighteenth  Am^sdment  and 
the  Volstead  Act  (41  Stat  306)  in  the  ten 
excepted  places.  In  support  of  the  claim 
that  the  will  of  the  board  of  supervisors 
has  failed  as  to  these  ten  excepted  places, 
we  are  referred  to  Spraigue  v.  ThompsMi, 
US  n.  S.  90,  6  Sup.  Ot.  988,  30  L.  Ed.  115. 
Bat  that  case  is  not  in  point.  In  that  case 
the  state  had  attempted  unlawfuly  to  dis- 
criminate between  coasters  and  other  ships 
ecnning  into  her  ports,  permitting  the  former 
to  enter  without  being  subject  to  pilot's  fees. 
The  court  held  that  the  purpose  of  the  Leg- 
islature bad  failed,  and  that  the  whole  act 
was  void.  It  seems  to  have  held  in  etTect 
that  It  could  not  be  ascertained  whether  the 
L^^ature  (In  view  of  the  unconstitutional- 
ity of  Its  effort)  would  have  provided  that 
all  should  come  in  free  or  that  all  should 
pay  the  proper  fees. 

Commonwealth  t.  Nlckerson,  236  Mass. 
281,  128  N.  B.  273,  10  A.  L.  R.  1568,  is  prac- 
tically Identical  with  the  case  before  us.  In 
that  case  the  statute  provided  tot  general 
prohibition,  except  as  local  option,  through  a 
vote  of  the  municipalities,  might  authorize 
a  sale  under  Ilcoise.  In  the  Yolo  ordinance. 
It  is  provided  that  the  whole  county  is  "dry" 
until  the  board,  under  section  2c,  exercises 
itt  option  to  order  the  issue  of  a  license. 
This  limitation  applies  only  to  the  ten  de- 
scribed places.  The  Supreme  Court  of  Mas- 
sachusetts In  commenting  on  this  condition 
says: 


"As  a  matter  of  statutory  construction,'  the 
prohibition  is  general;  the  license  is  exceptional. 
The  latter  is  dependent  upon  the  efficacy  of  the 
vahd  local  vote  and  the  genuine  license.  This 
being  the  purpose  and  plan  of  the  statute,  its 
prohibitory  features  are  not  so  dependent  npon 
those  reisiecting  license  as  to  be  swept  away 
when  those  as  to  license  are  stricken  down  by 
the  ESgbteenth  Amendment" 

In  tbe  light  of  the  forgoing  quotation.  It 
Bay  be  said  that  the  board  of  supervisors 
ordained  that  tbe  entire  county  should  be 
"dry"  save  and  except  as  It,  from  time  to 
time  mi^t  at  its  option  grant  licenses  in 
certain  excepted  places. 

The  ordinance  as  to  the  portion  of  the 
county  involved  In  this  proceeding  is  held 
to  be  valid.  The  writ  is  discharged,  and  the 
petltlcner  remanded. 

We  concur:  FINCH,  P.  J.;  HART,  J. 
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(E7  Cal.  App.  4SS) 

(Cr.  617.) 


(District  Court  of  Appeal,  Third  District, 
California.    April  24,  1922.) 


1.  Indiotment  and  information  «=>l  17— Com- 
plaint oonstrned  to  be  not  for  selling  wfthont 
a  lioense,  but  for  seHIng  In  dry  territory. 

The  averment  in  the  complaint  for  violation 
of  Yolo  County  Ordinance  No.  72,  |  1,  "tbe 
defendant  not  then  and  there  having  a  license," 
held  intended  to  aid  the  description  of  the 
place  of  sale  as  "dry"  territory,  and  not  as  a 
diarge  of  selling  without  a  license;  the  com- 
plaint clearly  averring  the  sale  of  liquor  at  a 
place  other  than  those  designated  for  licenses. 

2.  Indictment  and    Information  9=3117— C«n« 
struotlon  of  complaint  contrary  to  pleader's' 
evident    Intent,    and    rentferino    the    whole 
meanlngleu,  to  bo  avoided. 

Construction  of  part  of  a  complaint  which 
would  not  only  defeat  tbe  evident  purpose  ot 
the  pleader,  but  render  tbe  whole  complaint 
meaningless,  is  to  be  avoided. 

3.  Habeas  corpus  «=930(2)— Mere  dofootn  Is 
oomptaint  cannot  be  reached  by  It 

Mere  defects  of  obscurity  or  ambiguity  i» 
a  complaint  cannot  be  reached  by  habeas  cor- 
pus, as  it  cannot  serve  the  purposes  of  a  ynit 
ot  error. 

Original  habeas  corpus  proceeding  on  be- 
half of  Gust  Pappas  for  a  writ  to  be  directed 
to  the  Sheriff  of  Yolo  County.  Writ  discharg- 
ed, and  petitioner  remanded. 

A.  C.  Huston  and  Harry  L.  Huston,  botli 
of  Woodland,  and  S.  W.  Ooss,  of  Sacramen- 
to, for  petitioner. 

G.  C.  McDonald,  Diet.  Atty.,  of  Woodland, 
for  respondent 


PREWBTT,  Justice  pro  tem.  This  pro- 
ceeding Is  Identical  with  case  No.  616  (Ex 
parte  Teddy  Pappas  [Cal.  App.]  207  Pac.  483) 
this  day  decided,  save  that  in  this  the  com- 
plaint charges  a  violation  of  section  1  of 
^e  ordinance  in  question,  while  Teddy  Pap- 
pas was  charged  with  a  violation  of  section  3 
thereof.  Gust  Pappas  did  not  in  person 
initiate  this  proceeding,  but  It  is  found  con- 
venient to  refer  to  him  as  the  petitioner. 
Svety  point  involved  herein,  except  that  re- 
lating to  the  mere  form  of  the  charge,  has 
been  decided  in  said  case  No.  616  adverse 
to  his  contmition. 

Section  1  of  the  ordinance,  under  which 
the  charge  Is  laid,  reads  as  follows: 

"Sec.  1.  Prom  and  after  the  first  day  of  Oc- 
tober 1911,  it  shall  be  anlavrfnl  for  any  person, 
firm,  corporation,  association  or  club,  as  prin- 
cipal, aKent,  employee  or  otherwise,  within  the 
limits  of  Yolo  county,  to  sell,  furnish,  distribute^ 
deliver  or  give  away  any  alcoholic  liquors  in 
any  quantity,  except  at  a  fixed  place  of  bori- 
ness  designated  in  this  ordinance  and  in  the  U- 
cen«e  authorizing  the  same  duly  issued  to  the 
person   conducting   the   said   business,   in   tbe 
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manner  hereinafter  deecribed."  (The  italics  are 
ours.) 

The  complaint  against  the  petitioner,  the 
material  portions  of  which  we  quote,  does 
not  contain  the  subdivisions  into  paragraphs. 
These  are  here  designated  bj  numbers  for 
convenience  In  reference.  Said  material  por- 
tions read  as  follows: 

•'Did  then  and  there  willfully  and  unlawfully 
sell,  furnish,  distribute,  deliver  and  give  away 
alcoholic  liquors  within  the  limits  of  said  Yolo 
county  and 

"(1)  The  said  place  where  the  defendant  sold, 

furnished,  distributed,  delivered  and  gave  away 

said  alcoholic  liquors  then  and  there  not  being 

a  fixed  place  of  business  designated  in  ordinance 

'  No.  72  of  Tolo  county ;   and 

"(i9  The  said  place  where  the  said  defendant 
gold,  distributed,  delivered  and  gave  away  said 
alcc^olic  liquors  not  being  then  and  there  a  li- 
censed place  of  business  for  selling,  furnishing, 
distributing,  delivering  and  giving  away  said 
alcoholic  liquors  as  provided  in  said  ordinance 
No.  72  of  Tolo  county;  and 

"(3)  Said  defendant  not  then  and  there  having 
a  license  to  sell,  furnish,  distribute,  deliver  or 
give  away  alcoholic  liquors  as  provided  in  said 
ordinance  No.  72." 

[1]  Petitioner  insists  that  he  is  charged  in 
the  third  paragraph  of  the  complaint  with 
selling  liattors  without  having  theretofore 
procured  a  license  so  to  do.  It  is  conceded 
that  be  could  not,  since  the  passage  of  the 
Volstead  Act,  procure  such  a  license,  and  he 
argues  therefrom  that  he  is  charged  with  an 
impossible  crime.  He  would  have  us  read  the 
c(nnplaint  as  though  it  contained  only  the 
following  allegation: 

"The  defendant  sold  liquors  within  the  limits 
of  Yolo  county  not  then  and  there  having  a  li- 
cense so  to  do." 

For  the  sake  of  brevity,  we  will  use  the 
popular  terms  "wet"  and  "dry."  It  becomes 
lieeessary  to  examine  the  several  conditions 
specified  In  the  ordinance  which  constitute 
prerequisites  to  the  right  to  sell  liquors  in- 
the  ten  excepted  places.  The  ordinance  di- 
vides the  county  into  two  classes  of  territory: 
(1)  The  ten  excepted  places  within  which  liq- 
uors could  under  certain  circumstances  be 
sold ;  (2)  the  entire  remaining  portion  of  the 
county,  stated  to  be  more  than  nine-tenths 
of  the  county.  This  remaining  portion  was, 
under  the  ordinance  and  yet  is,  "dry." 

But  these  ten  excepted  places  are  not  un- 
conditionally "wet";  and  this  fact  explains 
the  necessity  for  the  several  allegations  des- 
ignated In  the  complaint  as  paragraphs  1,  2, 
and  3.  Under  the  terms  of  the  ordinance  the 
"dry"  territory  comprises  all  the  county  that 
is  not  "wet"  The  "wet"  territory  is  not  al- 
ways "wet"  It  is  in  the  one  class  or  the 
other  according  as  the  conditions  specified 
In  the  complaint  as  said  paragraphs  1,  2,  and 
8  dO'  or  do  not  exist.  A  place  may  be  "wet" 
territory  to-day  and  prohibition  territory  to- 
morrow.   In  order  to  constitute  "wet"  terri- 


tory the  three  following  conditions  must  om- 
cur :  (1)  A  fixed  place  of  business  designated 
in  the  ordinance;  (2)  and  also  designated  in 
the  license  authorizing  It;  (3)  and  the  license 
must  have  been  issued  to  the  person  conduct- 
ing the  business. 

A  complaint  attempting  to  describe  "dry" 
territory  might  t>e  sufficient  if  it  pleaded  the 
nonexistence  of  any  one  of  said  three  condi- 
tions, since  all  three  must  concur.  A  com- 
plaint alleging  that  the  place  was  one  for 
which  no  license  had  l)een  issued  to  the  per- 
'son  conducting  a  business  thereat  would 
have  described  "dry"  territory — the  allega- 
tion describing  not  the  person,  but  the  place. 
No  less  does  it  charge  a  crime  because  it  sets 
out  the  absence  of  all  three  of  the  necessary 
conditions,  all  of  which  must  concur  to  con- 
stitute "wet"  territory.  The  complaint  does 
not  charge  the  petitioner  with  carrying  on  a 
business  at  all;  hence  the  impossibility  of 
charging  him  with  carrying  it  on  without 
first  procuring  the  necessary  license.  The 
ordinance  does  not  provide  for  a  license  to 
sell  or  give  away  liquors  in  general,  but  only 
for  a  license  to  sell  or  give  them  away  at 
one  of  ten  specifically  descril)ed  places.  A 
party  could  not  have  procured  a  license  to 
sell  or  give  away  liquors  at  one  of  the  ten 
excepted  places  save  and  except  that  he  was 
the  person  who  was  carrying  on  the  business 
thereat. 

But  the  matter  may  be  viewed  from  anoth- 
er angle.  Conceding  that  a  close  reading  of 
the  allegation  "the  defendant  not  then  and 
there  having  a  license"  would,  if  standing 
alone,  warrant  the  claim  of  petitioner  that  h« 
is  charged  with  a  failure  to  procure  the  prop- 
er license,  still  the  entire  complaint  must  be 
examined,  and  it  must  be  interpreted  in  the 
lig^t  of  all  of  iU  allegations.  It  is  dearly 
averred  that  the  petitioner  sold  liquors  in 
Yolo  county  at  a  place  not  designated  as  one 
of  the  ten  excepted  places.  This,  of  neces- 
sity, describes  the  place  as  "dry"  territory. 
No  more  nor  less  does  it  describe  It  as  "dry" 
territory,  because  it  further  avers  that  the 
place  was  not  a  licensed  place  of  business; 
and  no  more  nor  less  does  It  so  descrit>e  be- 
cause it  further  avers  that  the  petitioner  did 
not  then  and  there  have  a  license.  It  seems 
to  follow,  therefore,  that  the  pleader  cannot 
have  intended  to  charge  the  petitioner  with 
failure  to  procure  a  license,  since  such  fail- 
ure, t)ecau8e  it  is  shown  that  the  place  was 
not  a  fixed  place  of  business,  is  not  inhibited 
in  the  ordinance.  Bven  in  the  pre-Tolstead 
days,  it  would  not  have  charged  the  crime  of 
failure  to  procure  a  proper  Iloense.  It  does 
not  do  80  now. 

[2]  It  is  therefore  not  only  possible,  bnt  In- 
evitable, that  we  read  the  averment  "the 
defendant  not  then  and  there  having  a  li- 
cense" as  being  intended  to  aid  the  descrip- 
tion of  the  place  as  "dry"  territory.  The  con- 
struction contended  for  by  the  petitioner 
would  not  only  defeat  the  evident  object  9t 
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the  pleader,  bnt  wonid  render  tbe  whole  com 
plaint  meaningless.  Such  constructions .  are 
to  be  avoided.  In  re  Mitchell,  120  Cal.  384, 
52  pac.  799;  Golden  v.  Justice's  Court,  23 
Cal.  App.  T78,  140  Pac.  49. 

[3]  At  most,  the  allegation  of  which  the 
petitioner  complains  is  a  mere  obscurity  or 
ambiguity,  and  It  la  well  settled  that  the 
writ  of  habeas  corpus  cannot  be  made  to 
serve  the  purposes  of  a  writ  of  error.  Mere 
defects  in  a  complaint  cannot  thus  be  reach- 
ed. Ex  parte  WiUiams,  121  Cal.  32^,  53  Pac. 
706;  In  re  Avdalas,  10  CaL  App.  607,  102 
Pac.  674. 

The  writ  is  discharged  and  the  petitioner 
remanded. 

We  concur:    FINCH,  P.  J.;   HABT,  J. 


(67  Cal.  App.  4»2) 

BRISCOE  V.  GUARANTY   MORTGAGE  CO. 
et  ar.    (Civ.  4209.) 

(District  Court  of  Appeal,  First  IMstrict,  Di- 
vision 1.  California.    April  28,  1922.) 

1.  Veane  ^=>4I— One  nonresident  defendant 
cannot  change  venue  without  showing  non- 
residence  of  all  defendants. 

Under  Code  CW.  Proc.  §  395,  a  nonresident 
defendant  in  a  personal  action  in  which  there 
■re  several  defendants  cannot  have  the  place 
of  trial  changed  to  the  county  of  his  residence 
without  showing  that  none  of  the  other  defend- 
ants are  residents  of  the  county  in  which  the 
action  was  brought. 

2.  Venue  i3=922(3)— IHolder  of  note  Is  neces- 
sary party  to  suit  to  cancel  It  for  fraud. 

In  a  suit  to  rescind  a  purchase  of  corpo- 
rate stock  for  fraud,  and  to  cancel  a  note  given 
is  payment  for  the  stock,  brought  against  the 
payee  of  the  note  and  the  subsequent  holder, 
tbe  holder  of  the  note  is  a  necessary  party,  so 
tliat  the  venue  cannot  be  changed  to  the  county 
et  the  corporation's  residence  without  a  show- 
ing that  the  holder  is  a  nonresident  of  the 
county  where  the  action  ^vas  brought. 

3.  Cancellation  of  Instruments  (S=»37(6)— Com- 
plaint need  not  allege  subsequent  holder  of 
note  was  party  to  fraud. 

In  a  suit  to  cancel  a  negotiable  instrument 
for  fraud,  brought  against  tbe  payee  and  tbe 
labsequent  holder,  the  complaint  was  not  de- 
fective as  respects  the  subsequent  holder  in 
tliat  it  did  not  allege  that  he  was  a  party  to 
the  payee's  fraud,  in  yiew  of  Civ.  Code,  {  3136, 
as  added  by  St.  1917,  p.  1541,  as  to  defective 
title;  and  section  3140  providing  that,  when 
tbe  title  of  any  person  who  negotiated  the  in- 
strument was  defective,  the  burden  is  on  the 
bolder  to  prove  he  was  an  innocent  holder. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  D.  M.  Oasbln,  Judge. 

Action  by  J.  J.  Briscoe  against  tbe  Guar- 
anty Mortgage  Comiwny  and  another.  From 
an  order  denying  the  motion  of  the  named 
defendant  for  a  change  of  venue^  that  de- 
fendant appeals.    Affirmed. 


Leo  J.  McEbemey,  of  San  Francisco,  for 
appellant. 

George  Cosgrave,  of  Fresno,  for  respond- 
ent. 

KNIGHT,  Justice  pro  tern.  This  is  an  ap- 
peal by  defendant  Guaranty  Mortgage  Com- 
pany, a  corporation,  from  an  order  denying 
its  motion  for  a  change  of  place  of  trial  from 
Fresno  county  to  the  city  and  county  ot 
San  Francisco.  Tbe  motion  was  based  vpoa 
the  grounds  tliat  the  city  and  county  of  San 
Francisco  at  the  time  of  the  commencement 
of  the  action  was  tbe  residence  of  the  de- 
fendant Guaranty  Mortgage  Company,  and 
that  tbe  causes  of  action  sued  ution  accrued 
in  said  city  and  county  of  San  EVancisco. 

The  action  is  one  to  rescind  an  agreement 
to  purt^ase  corporate  stock  upon  the  ground 
of  fraud,  and  upon  the  ground  that  the  agree- 
ment to  purcliase  said  stock  was  procured 
in  violation  of  the  so-called  "Corporate  Se- 
curities Act"  (St.  1917,  p.  67^  of  the  state 
of  California,  and  to  cancel  two  promissory 
notes,  one  for  the  principal  sum  of  $6,500, 
and  the  other  for  the  principal  sum  of  |3,600, 
given  by  plaintiff  In  payment  of  the  purchaser 
price  of  said  8to<^.  It  is  alleged  in  the  com- 
plaint that  the  note  for  tbe  sum  of  $330 
was  assigned  by  said  defendant  Guaranty 
Mortgage  Company  to  the  defendant  B.  J. 
Sheagr^i,  and  that  tbe  latter  was  at  the 
time  of  tbe  commencement  of  the  action  tbe 
owner  and  holder  thereof.  The  prayer  of 
the  complaint  is  that  the  agreement  for  the 
purchase  of  said  stock  be  canceled,  that  de- 
fendant Sheagren  be  required  to  deliver  up 
said  note  for  $3,500,  and  that  the  defendant 
Guaranty  Mortgage  Company  be  required  to 
deliver  up  said  note  for  $6,500,  and  that  both 
of  said  notes  t>e  thereupon  canceled,  and  that 
plaintiff  have  such  other  and  further  relief 
as  to  the  court  may  seem  meet  and  agreeable 
to  equity. 

[11  The  defendant  Sheagren  did  not  join 
in  the  action  for  the  change  of  place  of  trial, 
and  there  was  no  proof  offered  on  the  bear- 
ing of  said  motion  to  show  that  he  was  not  a 
resident  of  Fresno  county.  Under  such  cir- 
cumstances the  motion  was  properly  denied. 
The  rule  applicable  here  is  stated  in  Donohoe 
V.  Wooster,  163  Cal.  114,  124  Pac  730,  as 
follows: 

"Where  there  are  several  defendants  in  a 
personal  action,  a  nonresident  defendant,  mov- 
ing alone,  is  not  entitled  to  have  the  place  of 
trial  changed  to  the  county  of  his  residence  in 
the  absence  of  a  showing  that  none  of  tbe  other 
defendants  are  residents  of  the  county  in  which 
the  action  was  brought  (Code  dr.  Proc.  | 
396;  Hearne  v.  De  Young,  111  Cal.  371  [43 
Pac.  1108] ;  Quint  y.  Dimond,  186  Cal.  572  [W 
Pac.  1034];  County  of  Modoc  v.  Madden,  130 
Cal.  134  [68  Pac.  491];  SulHvan  y.  TmOl,  7 
Cal.  App.  188  [04  Pac.  91].)" 

[2]  Appellant  aideavors  to  escape  the  tf- 
fect  of  the  rule  above  stated  by  claiming 
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that  Qie  defendant  Sheagren  is  not  a  nec- 
essary party  to  the  action,  and  that  the 
complaint  falls  to  state  a  cause  of  action 
against  him,  in  that  it  contains  no  allega- 
tion that  Sheagren  was  a  party  to  the  al- 
leged fraud  or  had  notice  or  knowledge 
thereof. 

This  contention  cannot  be  sostalned.  It 
Is  alle;^  In  the  complaint  that  Sheagren  is 
the  holder  of  one  of  said  prMnlssory  notes 
which  plaintiff  by  this  action  seeks  to  have 
canceled,  which  of  Itself  is  sufficient  ground 
for  making  ^'"i  a  party  defendant  It  would 
be  Impossible  to  obtain  a  valid  judgment  for 
the  cancellation  of  said  note  without  making 
bioi  a  party  defendant,  and,  in  order  to  state 
•  cause  of  action  against  him,  it  was  not 
necessary  to  allege  that  he  was  a  party  to 
(he  fraud  or  had  knowledge  thereof. 

(I]  Section  3136  of  the  CirU  Code,  as  add- 
ed by  St  1917,  p.  1641,  provides  that  the 
title  of  a  person  who  negotiates  an  instru- 
ment is  defective  when  be  obtains  the 
instrument  under  eadb,  ci'rcnmstancea  as 
amount  to  fraud,  and  section  S140  of  the 
pame  Code  provides  that — 

"When  it  Is  shown  that  the  Htle  of  any  person 
wIm  has  negotiated  the  instrament  was  defec- 
tive, the  harden  is  on  the  bolder  to  prove  that 
Iw  or  some  person  under  whom  he  daims  ae- 
paired  the  title  as  holder  in  due  course." 

Inasmuch  as  it  ia  alleged  in  the  complaint 
that  the  title  of  the  defendant  Guaranty 
Mortgage  Company,  who  negotiated  the  in- 
strument, was  defective  on  account  of  the 
alleged  fraud,  the  burden  therefore  rests 
with  the  defendant  Sheagren,  as  assignee^ 
to  show,  and  for  that  purpose  to  affirmative- 
ly allege  as  a  defense,  that  he  is  a  holder  in 
due  course.  The  case  of  Rhode  v.  Dock-Hop, 
184  Cal.  367,  194  Pac  11,  129  A.  L.  R.  437, 
r^ed  npon  by  appellant,  is  not  in  point  here, 
for  the  reason  that  there  the  action  was  one 
to  recover  unpaid  balances  due  on  the  sub- 
■cription  for  corporate  stock,  and  did  not 
involve  a  negotiable  Instrument  The  rule 
declared  by  secOon  3140  of  the  Civil  Code 
applies  peculiarly  to  negotiable  instruments. 

The  order  appealed  from  is  affirmed. 


We    concur: 
CAN,  J. 


TYLER,    P.    J.;    KERRI- 


fgl  Cal.  App.  COl) 

HOPKINS  V.  PALO  VERDE  MUT.  WATER 
CO.     (CIv.  3901.) 

(District   Court   of   Appeal,    Second    District, 
Division  1,  Calif omia.     Blay  4,  1922.) 

Waters  aad  water  oourses  «=3263— Evidence 
keM  to  show  landowner  not  entitled  to  dam- 
ages for  fallnre  of  water  conpaBy  te  famish 
water. 

In  an  action  against  a  water  company  for 
damages  for  failure  to  furnish  water,  evidence 


held  to  warrant  finding  that  plaintiff  was  not 
denied  water,  and  that  failure  to  receive  it 
was  occasioned  by  her  own  fault  in  not  proper- 
ly applying  therefor. 

Appeal  from  Superior  Court,  Riverside 
County ;  George  H.  Cabaniaa,  Judge. 

Action  by  Volene  Tegner  Hopkins  against 
the  Palo  Verde  Mutual  Water  Company. 
Judgment  for  defendant  and  plaintUC  ap- 
peala    Affirmed. 

D.  B.  Chapin  and  Paul  Blackwood,  both 
of  Los  Angeles,  for  appellant 

I.  W.  Stewart,  of  Oxnard,  and  Arvin  B. 
Shaw,  Jr.,  of  liOS  Angeles,  for  respondent 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  the  allied  refusal 
of  the  defendant  to  furnish  water  with  which 
to  Irrigate  certain  arid  land  owned  by  her. 
Judgment  was  in  favor  of  the  defendant 
Plaintiff  has  appealed. 

Prior  to  December,  1918,  plaintiff  became 
possessed  of  considerable  acreage  of  land  In 
Riverside  county,  which  was  contiguous  to 
the  canal  of  the  defendant  corporation.  The 
latter  was  a  mutual  water  company,  and 
plaintiff,  desiring  to  become  a  memb^  thoe- 
of  in  order  to  obtain  water,  arranged  for 
the  purchase  of  145  shares  of  defendant's 
stock.  The  price  of  this  stock  exceeded  the 
sum  of  15,000.  Plaintiff,  at  the  time  of  the 
purchase,  paid  no  money  on  account,  but  gave 
her  notes  which  were  payable  with  Interest 
and  gave  a  mortgage  on  her  land  to  secure 
the  payment  thereof.  She  also,  under  the  re- 
quirement of  the  company,  deposited  the 
stock  with  the  latter  as  collateral.  By  Jan- 
uary, 1019,  she  owed  the  defendant  the  sum 
of  $550.66,  that  being  the  amount  of  three 
overdue  semiannual  installments  of  Interest 
on  the  water  stock  account  At  that  time 
her  land  was  Incumbered  with  three  liens: 
First  a  trust  deed  securing  the  payment  of 
$7,500 ;  second,  a  mortgage  securing  the  pur- 
chase price  of  the  water  stock;  and,  tliird, 
a  trust  deed  securing  an  apparent  loan  of 
$15,000  made  in  favor  of  a  Riverside  bank. 
At  the  end  of  the  year  1918  the  Riverside  bank 
was  pressing  the  plaintiff  for  payment  of  the 
amount  due  It  She  had  defaulted  in  the  mat- 
ter of  the  payment  of  at  least  one  assessment 
regularly  levied  for  maintenance  purixMes  by 
the  defmdant  water  company  prior  to  that 
time.  This  assessment  the  bank  had  paid  In 
order  to  protect  its  security.  Plaintiff  antici- 
pated a  probable  foredosur'e  by  the  bank  and 
In  December,  1918,  removed  a  pumping  plant 
from  the  land  and  placed  It  on  adjoining 
property.  At  the  time  she  did  this  she  told 
persons  with  whom  she  had  conversations 
that  she  wanted  to  save  the  pumping  plant 
and  not  allow  the  bank  to  sell  It  with  the 
land.  She  admitted  at  the  trial  that  the  reason 
given  for  removing  the  plant  was  as  stated. 
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bat  also  stated  that  It  was  remored  because 
it  needed  a  new  foundation.  So  far  as  appears, 
the  new  foundation  was  never  built,  and  It  did 
appear  in  evidence  that  neither  the  pump, 
nor  any  of  Ita  accessories,  was  ever  replaced 
in  its  original  locaUon.  She  testified  that 
Bome  time  In  February  a  suit  was  brought 
on  her  behalf  enjoining  the  bank  from  pro- 
ceeding with  foreclosuure  or  sale  of  the 
property  and  that  she  was  advised  by  her  at- 
torney that  that  suit  would  secure  to  her 
possession  of  the  land  for  at  least  another 
year.  MeanwhUe  there  were  no  crops  plant- 
ed or  growing  upon  the  land  except  20  acres 
of  alfalfa ;  none  other  were  grown  or  planted 
at  any  time  prior  to  the  commencement  of 
this  action  or  the  trial  thereof. 

On  January  21, 1019,  the  auditor  of  the  de- 
fendant sent  to  the  plaintlft  a  letter  calling 
plaintiff's  attention  to  the  fact  that-  interest 
money  was  overdue  on  the  water  stodc  ac- 
count and  stating: 

"As  your  account  is  over  six  months  in  ar- 
rears, the  board  of  directors  have  instructed 
M  to  shut  off  the  Ttrater  and  make  no  more 
deliveries  until  this  interest  account  is  set- 
tled. This  action  will  not  be  talien  if  payment 
is  received  by  us  on  or  before  the  27th  of 
Janoary." 

It  was  the  claim  of  the  plaintiff  that  I>e- 
canse  of  this  action  of  the  company  she  was 
deiMived  of  the  use  of  her  land;  that  her 
alfalfa  crop  failed  for  want  of  water;  ail 
toi  her  damage  in  a  sum  in  excess  of  $11,000, 
for  the  recovery  of  which  she  brought  this 
■nit  during  the  latter  part  of  April,  1919. 
She  testified  that  upon  several  occasions, 
prior  to  the  first  of  April,  she  called  at  the 
office  of  the  defendant  and  Inquired  whether 
she  could  have  water,  and  was  informed  that 
it  would  not  be  delivered  to  her  because  of 
the  nonpayment  of  interest.  About  April 
Ist  she  appeared  before  the  board  of  direc- 
tors' meeting  at  the  office  of  the  company 
and  made  request  that  water  be  furnished 
her.  Several  of  the  directors  testified  that 
■he  was  told  at  that  time  that  her  crops 
would  not  be  allowed  to  suffer.  There  was 
testimony  that  she  said  at  that  time  that 
she  wanted  water  for  her  alfalfa  but  that 
she  might  not  want  it  for  two  or  three  weeks; 
that  she  went  away  apparently  satisfied. 
Cnder  established  valid  regulations  of  the 
defendant  company,  stockholders  desiring 
water  were  required  to  file  written  applica- 
tion therefor,  stating  the  time  when  they 
desired  the  water  delivered.  The  defendant 
then  had  the  option  (under  its  rules)  to  fur- 
nish the  water  on  the  precise  day  stated  or 
one  day  in  advance  thereof,  or  one  day  after. 
The  plaintiff  had  at  numerous  times  prior  to 
the  year  1919  received  water  which  was  al- 
ways delivered  to  her  after  the  filing  of  the 
written  order,  and  she  was  very  familiar 
with- the  requirement  that  the  request  should 


be  so  expressed  in  writing,  and  upon  blanks 
provided  for  that  purjwse. 

The  main  contention  of  appellant  is  that 
notification  given  her  on  January  21,  1919, 
that  water  would  not  be  furnished  until  the 
overdue  interest  amoimts  had  been  paid,  was 
never  revoked,  and  that  there  was  a  con- 
tinued refusal  on  the  part  of  the  defendant 
to  supply  her  with  water  up  to  the  time  she 
brought  this  action.  She  contends  that  the 
refusal  was  unjustified  and  argues  that  her 
right  to  have  water  furnished  her  under  hw 
stock  ownership  could  not  be  made  conditiim- 
al  upon  payment  of  interest  due  on  account  of 
the  purchase  price  of  the  stock.  The  trial 
court  found  in  effect  that  the  defendant  did 
withdraw- the  notification  of  January  2l8t 
at  the  directors'  meeting  of  about  April  Ist, 
when  the  plaintiff  appeared  at  the  meeting. 
The  court  further  found  that  the  land  of 
plaintiff  was  adapted  to  the  growing  of  cot- 
ton and  that  at  the  time  of  the  meeting  ot 
the  board  of  directors  there  remained  a 
period  of  T6  days  before  the  end  of  the  cob- 
ton  planting  season,  which  was  an  adequate 
period  of  time  within  which  plaintiff  might 
have  prepared  her  land.  Irrigated  it,  and 
planted  the  crop.  Without  deciding  the  ques- 
tion, it  may  be  assumed  that  the  defendant 
did  not  have  the  right  to  deprive  a  stock- 
holder of  water  because  only  of  default  made 
In  the  matter  of  the  payment  of  Interest  on 
the  purchase  price  of  water  stock.  Even  al- 
lowing that  assumption,  the  findings  of  the 
trial  Judge  are  plainly  sustainable  upon  the 
evidence.  First,  there  was  a  great  deal  of 
testimony  to  the  point  that  the  plaintiff  was 
clearly  informed  by  the  president  and  others 
of  the  directors  about  April  1, 1919,  that  she 
could  have  whatever  water  was  necessary 
to  meet  her  needs.  She  knew  well  the  vo- 
quirement  that  she  should  present  a  written 
order  for  the  water,  but  she  made  no  such 
order.  She  chose,  rather,  shortly  after  the 
date  last  referred  to,  to  bring  this  action 
for  damages.  There  was  testimony,  as  has 
been  hereinbefore  stated,  that  she  announced 
at  the  time  she  met  the  directors  that  her 
alfalfa  did  not  need  the  water  then.  One 
witness  testified  that  she  there  said:  "My 
alfalfa  Is  all  right  yet,  but  I  don't  know  bow 
long  it  will  be  so."  This  testimony  negatives 
any  idea  that  the  loss  of  or  damage  to  the 
alfalfa  crop,  which  was  the  only  crop  grown 
up  to  that  time  in  that  year,  was  due  to  any 
failure  of  the  defendant  to  furnish  water 
from  January  21st  to  the  April  date.  It  was 
shown  that  the  crop  to  which  the  land  was 
best  adapted  for  that  year  was  cotton,  and 
plaintiff's  testimony  as  to  the  rental  value 
of  the  land  was  generally  based  upon  its 
assumed  use  for  the  purpose  of  growing  that 
crop.  No  preparation  had  been  made  to  re- 
ceive water  in  1919,  although  plaintiff  testi- 
fied that  she  had  made  "plans"  for  the  ditch- 
ing of  the  gxoand.    All  the  drcnmstances 
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Indicated  very  strongly,  however,  that,  be- 
cause of  threatened  foreclosure  proceedings, 
plaintur  had  not  anticipated  going  to  the 
expense  of  producing  any  crop  other  than 
the  alfalfa  already  planted,  during  the  year 
1919. 

This  suit  bears  strongly  the  color  of  a 
speculative  attempt  to  reap  damages  where 
none  could  Justly  be  claimed.  It  seems  un- 
necessary to  review  authorities  cited  In  the 
briefs  of  either  counsel.  The  main  question 
Is  one  of  fact,  as  to  the  determination  of 
which  the  decision  of  the  trial  court,  made 
upon  substantial  evidence,  is  unassailable. 

The 'judgment  Is  affirmed. 

We  concur :  CONRET.  P.  J. ;  SHAW,  J. 


(67  Cal.  App.  4S8) 

PROWD  V.  QORE  et  al. 


(Civ.  3805.) 


(District   Court   of   Appeal,    Second   District, 
Division  1,  C!alifornia.    April  26,  1922.) 

1.  Citizens  <S=>2-"CltlzM8  of  the  United 
States"  means  person  born  In,  or  aaturailzetf 
nnder  laws  of,  tht  United  States. 

A  citizen  of  the  United  States  is  a  person 
of  any  race  or  color  born  within  the  limits  of, 
or  who  has  been  naturalized  under  the  laws 
of,  the  United  States. 

[Ed.  (fote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CMti- 
■en.T 

2.  Citizens  4s>2— "Citizen  of  the  state"  means 
a  cltbMi  of  the  United  States  domiciled  In 
the  state. 

By  "citizen  of  the  state"  is  meant  a  eiti- 
sen  of  the  United  States  whose  domicile  is  in 
such  state. 

3.  CHIzens  <&=>2— "Citizen"  not  oonvertlbl* 
with  "resident,"  bat  often  need  synony- 
mously. 

The  word  "citizen,"  while  not  convertible 
with  the  word  "resident,"  is  often  used  synon- 
ymously with  it,  without  any  implication  of  po- 
litical privileges. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dent] 

4.  Civil  rights  «=92,  6— Constitutional  law  «=> 
210— "Citizen"  entitled  to  privilege*  In  the- 
ater* Includes  residents  not  citizens,  in  view 
of  equal  protection  clause. 

The  term  "citizen,"  as  employed  in  dr. 
Code,  S  51,  declaring  "all  citizens  within  the 
state  entitled  to  the  full  and  equal  privileges 
of  theaters,"  and  section  62  thereof,  making 
"whoever  denies  to  any  citizen  privileges 
enumerated  in  section  51,"  etc.,  liable  in  dam- 
ages for  not  less  than  $1()0,  is  not  restricted  to 
citizens  of  the  United  States  or  of  any  of  the 
states,  but  indudes  unnaturalized  residents  of 
foreign  birth,  white  or  black,  as  otherwise 
these  sections  would  deny  equal  protection  of 
the  laws,  guaranteed  by  Const.  U.  S.  Amend. 
14. 


5.  Civil  rights  «=»»— Theater  proprietor  llabl* 
for  wrongful  exolaslon  by  managor  of  the- 
ater. 
Whether  Civ.  Code,  |  62,  rendering  liable 
in  an  action  for  damages  any  one  who  excludes 
a  person  from  a  theater  because  of  race   or 
color,  is  penal  or  not,  a  person  so  excluded  by 
the  manager  of  a  theater  can  recover  there- 
under against  the  theater  proprietor,  who  nei- 
ther ordered  nor  knew  of  this  or  a  like  ex- 
clusion, as,  by  section  2338,  and  also  by  gen- 
eral law,  a  principal  is  liable  for  tbe  wrongful 
acts  committed  by  bis  agent  in  the  transaction 
of  the  business  of  the  agency. 

Appeal  from  Superior  Court,  Los  Angelas 
County ;  Edwin  F.  Hahn,  Judge. 

Action  by  John  Emery  Prowd  against  A. 
Ir.  Core  and  others.  From  a  judgment  tat 
plaintiff,  defendants  appeal.    Affirmed. 

Schweitzer  &  Hutton,  of  Los  Angeles,  for 
appellants. 

E.  Burton  Cemtl,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  Action  to  recover  damages.  It 
appears  from  the  flndinga  herein  that  de- 
fendants A,  L.  and  M.  Gore  were,  on  Mardt 
7,  1921,  ttie  owners  and  proprietors  of 
the  Burbank  Theater  in  Los  Angeles,  of 
which  defendant  Wolfe,  as  their  employee, 
was  manager:  that  on  said  date  plaintiff, 
who  Is  a  member  of  the  negro  race  and  who 
was  at  said  time  a  citizen  of  the  United 
States  and  a  resident  of  California,  over  the 
age  of  21  years,  purchased  a  ticket  which  en« 
titled  him  to  a  seat  on  the  lower  Soor  of  said 
theater;  that,  although  upon  presentation  of 
his  ticket,  plaintiff  was  admitted  to  the  thea- 
ter, the  defendants,  their  agents,  and  em- 
ployees, solely  on  account  of  his  race  and 
color  and  for  no  other  reason,  refused  to  give 
plaintiff  a  seat  on  the  lower  floor  of  the 
theater,  to  which,  as  the  purchaser  of  said 
ticket  he  was  entitled;  that  by  reason  of 
such  discrimination  cm  account  of  his  race 
and  color  he  was  humiliated  and  damaged  in 
the  sum  of  $100.55.  Judgment  followed  in 
accordance  with  these  flndings,  from  which 
defendants  have  appealed. 

The  ground  relied  upon  by  appellants  for 
a  reversal  of  the  judgment  is  the  Insuffl- 
dency  of  the  evidence  to  Justify  the  finding 
that  plaintiff  was  a  citizen  of  the  United 
States  and  of  the  state  of  California,  or  that 
defendants  Gore,  by  direction  or  otherwise, 
participated  in  the  act  of  their  employees  la 
discriminating  against  plaintiff. 

The  action  is  based  upon  the  provisions  of 
sections  51  and  52  of  the  Civil  Code,  the  first 
of  whidi  sections  provides  that  "aU  citizens 
within  the  jurisdiction  of  this  state  are  en- 
tlUed  to  the  fuU  and  equal  •  •  •  privl- 
leges  of  •  •  •  theaters  •  •  •  gnb. 
ject  only  to  the  conditions  and  limitations 
established  by  law,  and  applicable  alike  to 
all  citizens";   and  the  second  provides  that 
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"whoever  denies  to  any  tMsaea,  txcept  for 
.  reasons  applicable  alike  to  every  race  or 
color,  the  full  •  •  •  advantages,  facili- 
ties, and  privileges  ennmerated  in  section 
flfty-one  of  this  Code,  •  •  ♦  or  whoever 
makes  any  discrimination,  distinction  or  re- 
striction on  account  of  color  or  race^  or  except 
for  good  cause,  applicable  alike  to  citizens 
of  every  color  or  race  whatsoever,  in  respect 
to  •  •  •  his  treatment  In,  any  *  •-  • 
theater,  •  •  ♦  for  each  and  every  such 
offense  is  liable  in  damages  in  an  amount  not 
less  than  one  hundred  dollars,  which  may  be 
recovered  in  an  action  at  law  brought  for 
that  purpose."  The  only  evidence  touching 
the  question  of  dtlzenshlp  was  that  of  plain- 
tlir,  to  the  effect  that  he  was  at  the  time  in 
qnestion  a  resident  of  Los  Angeles,  living  at 
1382  East  Fifteenth  street.  The  contention 
of  appellants  is  that  this  evidence  fell  short 
of  showing  that  plaintiff  was  a  citizen  of  the 
state  of  California,  in  the  absence  of  which, 
they  insist,  plaintiff  could  not  maintain  the 
action.  In  support  of  their  contention  they 
dte  numerous  cases  involving  diversified  dtl- 
censbip  as  a  condition  of  the  right  to  invoke 
the  Jurisdiction  of  the  ;federal  courts. 

[1-4]  In  our  opinion,  these  cases  are  not  ap- 
plicable to  the  question  here  presented.  Nd- 
ther  race  nor  color  is  Involved  in  the  term 
"citizen."  When  used  alone  and  without 
words  of  qualification,  the  term  may  have  dif- 
ferent meanings,  depending  upon  the  context 
in  which  it  is  found.  As  said  in  Union  Hotel 
Co.  v.  Hersee,  79  N.  T.  454,  35  Am.  R^.  686, 
"the  word  must  •  •  •  be  taken  In  the 
sense  which  best  harmonizes  with  the  sub- 
ject-matter in  referen'ce  to  which  it  Is  used." 
When  we  speak  of  a  citizen  of  the  United 
States  we  mean  one  who  is  bom  within  the 
limits  of  or  who  has  been  naturalized  by  the 
laws  of  the  United  States;  and  when  we 
speak  of  a  dtlzen  of  a  state  we  mean  a  citi- 
zen of  the  United  States  whose  domicile  is 
In  such  state.  While  the  word  is  not  con- 
vertible with  "resid«ait,"  nevertheless  it  is 
often  used  synonymously  with,  such  term 
without  any  implication  of  political  privi- 
leges. As  employed  In  sections  51  and  52  of 
the  Civil  Code,  the  term  "dtlzen"  Is  not  used 
in  a  restricted  sense — that  is,  a  dtlzen  of  a 
state  or  dtlzen  of  the  United  States — but  in 
the  broad  and  unrestricted  sense,  Implying 
that  one  is  a  resident  of  the  state  and  aa  such 
entitled  to  invoke  the  Jurisdiction  of  its 
courts  to  protect  a  right  guaranteed  to  all, 
without  reference  to  race  or  color,  who  re- 
side within  its  Jurisdiction.  To  hold  other- 
wise would  render  the  statute  obnoxious  to 
the  Fourteenth  Amendment  of  the  federal 
Constitution,  under  which  a  state  may  not 
"deny  to  any  person  within  its  Jurisdiction 
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the  equal  protection  of  the  laws."  In  'our 
opinion,  it  was  not  the  Intent  of  the  Legisla- 
ture to  restrict  the  operation  of  the  statute 
to  those  only  who  were  subjects  of  the  United 
States  government,  and  ezdude  therefrom 
unnaturalized  residents  of  foreign  birth, 
whether  white  or  black.  The  evidence  shows 
that  plaintiff  was  a  resident  of  the  state, 
which  fact  entitled  him  to  maintain  the  ac- 
tion. Whether  or  not  he  was  a  citizen  of  the 
United  States,  with  all  the  rights  Implied  by 
such  term,  is  Immaterial. 

[S]  It  appears  that  neither  defendant  A.  It. 
nor  M.  Gore  was  cognizant  of  the  act  of  their 
employees  in  discriminating  against  plaintiff 
by  refusing  to  po-mlt  him  a  seat  on  the  low- 
er floor  of  the  house.  Neither  had  they  given 
any  instruction  to  their  employees  to  exdude 
or  discriminate  against  patrons  of  the  negro 
race;  and  hence  appellants  Insist  that  the 
Judgment  as  to  defendants  Gore  should  be  re- 
versed. This  contention  is  based  upon  the 
claim  that  the  statute  is  penal  in  character, 
and  that  defoidants  Gore  cannot  be  held 
liable  for  a  wrong  committed  by  their  em- 
ployees. Conceding  the  statute  to  be  pmal, 
we  are  nevertheless  of  the  opinion  that  de- 
fendants are  liable  for  the  acts  of  their  man- 
ager, defendant  Wolfe,  In  discriminating 
against  plaintiff.  Section  2338,  Ovil  Code, 
declares: 

"Unless  acquired  by  or  under  the  authority 
of  law  to  employ  that  particular  agent,  a  prin- 
dpal  ia  responsible  to  third  persons  for  the 
•  *  •  wrongful  acts  committed  by  such 
agent  in  and  as  a  part  of  the  transaction  of 
such  business." 

In  Otis  Elevator  Co.  t.  First  National 
Bank,  163  Cal.  39,  124  Pac.  707,  41  Ll  B.  A. 
(N.  S.)  520,  It  Is  said: 

"It  is  the  general  doctrine  of  the  law,  as  it  la 
our  statQtory  rule,  that  a  principal  is  liable  to 
third  iwrties  not  only  for  the  negligence  of  its 
agent  in  the  transaction  of  the  business  of 
the  agency,  but  likewise  tor  the  frauds,  torts 
or  other  wrongful  acts  committed  by  such 
agent  in  and  as  part  of  the  transaction  of  such 
business." 

Moreover,  the  provision  does  npt  purport  to 
be  a  penal  statute.  No  criminal  offense  is 
created  thereby,  and  no  provision  is  made 
for  criminal  prosecution  nor  the  recovery  b.v 
the  state  of  any  fine  or  the  Imposition  of  a 
penalty  for  a  public  wrong.  It  merely  fixes 
a  minimum  measure  of  damages  for  a  private 
tort,  to  be  recovered  by  an  aggrieved  party 
for  bis  own  benefit  Gruetter  t.  Cumberland 
Tel.  &  Tel.  Co.  (C.  C.)  181  Fed.  248. 

The  Judgment  is  affirmed. 

We  concur:    OONRBY,  P.  J.;   JAMBS,  J. 
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SMITH  V.  GORE  M  al.     (Civ.  3806.) 

(DiRtrint   Court   of   Appeal,   Second   District, 
DlTision  1,  CalUornia.    AprU  26, 1922.) 

Appeal  from  Superior  Court,  Los  Anceles 
County;  Edwin  F.  Hahn,  Judge. 

Action  b;  Ira  Smith  against  A.  I<.  Gore  and 
others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal     Affirmed. 

Schweitzer  &  Button,  of  Los  Angeles,  for 
appellants. 

K.  Burton  Geratl,  of  Loa  Angeles,  for  re- 
spondent. 

PER  CURIAM.  This  action  is  based  upon 
facts  identical  with  those  involved  in  the  case 
of  John  Emery  Prowd,  Plaintiff,  ▼.  A.  Ia  Gore, 
M.  Core,  andF.  L.  Wolfe,  Defendants,  Civil 
No.  3806,  207  Pac.  490,  an  opinion  in  which  is 
by  this  court  filed  Jierewith.  Upon  the  au- 
thority of  what  is  there  said,  th*  Judgment 
herein  is  affirmed. 


(67  Gal.  App.  6GS) 

PEOPLE  V.  FOLEY.     (Cr.  1008.) 

{District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  3,  1922.) 

1.  Robbsry  «=924(3)— Evldenoe  held  to  sd»* 
tela  oonvletion. 

In  prosecution  for  robbery,  evidence  hM 
to  identify  defendant  as  one  of  the  perpetra- 
tors of  the  crime. 

2.  Crfmlaal  law  «s>822(i3)— Instmotioa  hald 
not  to  mislead  ]ury  to  believe  that  mora  than 
a  reasoaabia  doaM  was  aeoeaaary  for  ao- 
iialttal. 

In  prosecution  for  robbery,  instmdtioxi, 
•tating  that  "all  evidence  tending  to  show  that 
the  accused  was  in  another  place  at  the  time  of 
the  offense  is  in  direct  conflict  with  that  which 
tends  to  prove  that  he  was  at  the  place  where 
the  crime  was  committed  and  actually  commit- 
ted it,"  held  not  to  mislead  jury  to  believe  that 
nore  than  a  reasonable  doubt  as  to  the  pres- 
ence of  the  defendant  at  the  time  and  place  of 
the  robbery  was  necessary  for  liia  acquittal,  in 
view  of  other  portion  of  the  instruction  stating 
that  the  defendant  vras  to  be  given  the  benefit 
of  every  reasonable  doubt. 

8.  Criminal    law   «=9824(I3)— Failnra  to   In- 
struet  that  defendant's  failure  to  testify  rais- 
ed no  presumption  against  him  held  not  er* 
ror  In  absence  of  request  therefor. 
In  prosecution  for  robbery,  failure  to  in- 
struct jury  that  defendant'a  failure  to  testify 
raised   no   presumption  against  him   held   not 
error,  in  absence  of  a  requeat  therefor,  even 
thott^  the  defendant  personally  conducted  a 
portion  of  his  defense. 

Appeal  from  Snperlw  Court,  Alameda 
County;  George  Samuels,  Judge. 

Thomas  Foley  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 


Nathan  C.  Coghlan,  of  San  Franclsoo,  for 
appellant 

U.  S.  Webb,  Att7.  6^.,  and  John  H.  Bloi^ 
dan.  Deputy  Atty.  Gen.,  for  the  PeoBia. 

LAN6DON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  of  conylction  of 
the  crime  of  robbery.  The  offense  alleged  in 
the  indictment  was  the  robbery  of  the  Bank 
of  Alameda  County,  located  at  Alvarado,  Gal. 
Two  prior  convictions  for  felonies  were  also 
charged  against  the  defendant,  to  which,  he 
pleaded  guilty. 

The  president,  cadiier,  and  another  em- 
ployee of  the  bank  testified  that  on  October 
13,  1920,  at  about  11  o'clock  in  the  morning, 
four  men  arrived  at  the  bank  in  an  automo- 
bile. While  one  (tf  them  remained  outside 
on  guard,  the  other  three  entered  the  bank 
and,  after  shooting  the  president  through  the 
sboulder,  secured  about  $23,000  in  money  and 
escaped  in  the  automobile  after  having  lock- 
ed the  employees  of  the  bank  in  a  vault. 

Apfpellant  calls  to  our  attention  the  fact 
that  some  of  the  witnesses  for  the  prosecu- 
tion were  not  absolutely  positive  in  their 
identification  of  the  defendant  as  one  of  the 
perpetrators  of  the  crime.  It  is  true  tliat 
two  of  the  witnesses  weie  reluctant  to  posi- 
tively identify  the  defendant.  One  of  these 
vrttnesses,  however,  stated  that  the  defmd- 
ant  "resembled  the  man  that  was  there"; 
that  his  "features,  and  all,  resembled  the 
man  that  was  there."  Another  witness,  while 
not  positive  in  his  identification,  stated  that 
he  recognized  the  defendant  by  some  peculi- 
arity on  his  cheek  bone  and  hair,  and  by  his 
hands,  which  were  unusually  small.  Owing  to 
the  fact  that  the  men  who  robbed  the  bank 
donned  masks  upon  entering  the  building,  it 
was  difficult  for  the  vrltnesses,  who  had  not 
observed  them  until  they  were  masked,  to  be 
absolutely  positive  in  identifying  the  defend- 
ant because  such  identification,  necessarily, 
I  depended  upon  a  recognition  of  such  physical 
'peculiarities  as  were  unhlddoi  by  the  mask. 
'  But  the  effect  of  any  reluctance  upon  the 
pert  of  these  witnesses  to  state  beyond  all 
possibility  of  doubt  that  the  defendant  was 
I  one  of  the  men  who  entered  the  bank  upon 
I  the  occasion  in  question  is  entirely  overcome 
[  by  the  positive  Identification  of  defendant  by 
the  witness  Matoza.  Matoza  was  a  customer 
of  the  bank  and  arrived  there  while  the  rob- 
bery was  going  on.  He  heard  the  shots  fired, 
and  one  of  the  men  on  guard  forced  him  to 
enter  the  bank.  He  was  later  locked  iii  the 
vault  with  the  employees  of  the  bank.  He 
testified  positively  that  he  saw  the  defendant 
at  the  bank ;  that  defendant  was  the  first  of 
the  three  men  to  enter  the  bank.  He  stated 
that  he  Identifled  defendant  by  his  face  and 
his  eyes,  having  seen  defendant  enter  the 
bank  before  he  was  masked.  The  bank  cash- 
ier also  positively  identified  the  defendant 
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He  saw  the  defendant  go  anmnd  to  the  di- 
rectors' room  and  meet  tbere  the  pmident  of 
the  bank.  At  that  time  defendant  was  ad- 
Justing  his  mask.  Two  shots  were  flred. 
This  witness  also  saw  the  defendant  gather 
up  the  money.  Upon  cross-examination  this 
witness  swore,  positively,  that  defendant  was 
<»ie  of  the  men  who  robbed  the  bank.  He  stat- 
ed that  he  could  not  be  mistaken;  that  he 
had  a  picture  in  his  mind  of  the  entire  inci- 
dent which  lie  wotdd  never  forget. 

[1]  Taken  as  a  whole,  the  record  contains 
abundant  evidence  in  the  testimony  of  the 
eyewitnesses  to  the  robbery,  to  identify  the 
defendant  as  one  of  its  perpetrators.  Added 
to  this  there  is  the  unequivocal  testlm<xiy  of 
the  witnen  Kirk.  Be  testified  Chat  (m  the 
afternoon  of  October  IS,  1920,  he  was  injured 
wliile  at  his  work  and  was  obliged  to  return 
to  his  home  In  Alameda.  There  he  found 
the  defendant  in  company  with  Jack  Beebe, 
a  man  whom  Kirk  Iiad  previously  known  and 
who  has  been  convicted  of  participation  in 
this  bank  robbery.  The  witness  was  s«>t 
with  a  note  to  the  so-called  "Howard  Street 
Shack"  in  San  Francisco,  to  be  delivered  to 
"Spanny"  Valente.  Kirk  delivered  the  note 
and  Valente  returned  with  him  to  his  home 
In  Alameda,  where  the  defendant  and  Beebe 
awaited  them.  Kirk  then  saw  the  defendant 
and  his  companions  sorting  and  counting  a 
large  amount  of  money,  some  of  it  loose  and 
some  of  it  in  packages.  The  defendant  re- 
mained seduded  at  the  home  of  this  witness 
for  two  ni^ta,  and  during  that  time  the 
witness  heard  defendant  talking  with  his 
companions  about  the  details  of  the  bank  rob- 
bery. 

Indeed,  the  evidence  connecting  the  de- 
fendant with  the  crime  is  so  convincing  and 
so  abundant  in  the  record  that  it  would  seem 
Idle  to  discuss  this  point  at  all  were  it  not 
that  the  attorney  for  the  appellant  urges  up- 
<m  our  attention  the  fact  that  the  defendant 
at  the  trial  insisted  upon  conducting,  per- 
sonally, much  of  Ills  defense,  although  be 
had  an  attorney  who  was  present  in  court 
and  who  attempted  to  conduct  his  case  tot 
bim.  In  reply  to  the  suggestion  that  the  de- 
fendant was  handicapped  by  his  lack  of  legal 
learning.  It  is  only  necessary  to  observe  that 
tlie  part  which  defendant  took  in  examining 
the  witnesses  was  taken  up<m  his  own  insist- 
ence In  open  court  It  is  also  pertinent  to 
observe  that  although  the  defendant  was 
without  training  in  legal  procedure,  he,  nev- 
ertheless, showed  great  acuteness  in  qnes- 
ttoning  the  witnesses,  and  it  is  apparent  that 
bis  participation  in  the  defense  (^  his  case  in 
no  way  weakened  or  Jeopardized  his  cause. 

[2]  Objection  is  made  to  a  portion  of  an 
Instruction  that — 

"An  evidence  tending  to  show  that  the  a«- 
enaed  was  in  another  place  at  the  time  of  the 
offense  is  is  direct  conflict  with  that  which 
toads  to  prove  that  he  was  at  the  place  where 


the  crime  was  committed,  and  actnally  commit* 
ted  it." 

It  Is  argued  that  this  instruction  would 
lead  the  Jury  to  believe  that  something  more 
than  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  time  and  place  of  the 
robbery  was  necessary  for  Ills  acquittal; 
that  the  Jury  might  understand  that  a  i^e* 
ponderance  of  evidence  in  favor  of  the  de- 
fendant was  necessary  to  justify  a  verdict  of 
"not  guilty."  It  is  difficult  for  us  to  see  how 
such  a  construction  could  be  placed  upoa 
this  language,  and  especially  so  in  view  ot  the 
fact  that  the  trial  court,  in  the  same  instruc- 
ticm,  wMit  on  to  say  that  in  this  conflict  of 
evidence  the  defendant  was  to  be  given  the 
benefit  of  every  reasonable  doubt. 

[3]  It  Is  also  urged  that  the  trial  court 
erred  in  not  giving  the  Jury  an  instruction  to 
the  elTect  that  the  failure  of  the  defaidant  to 
testify  in  his  own  behalf  raised  no  preBumi>- 
ticm  against  bim.  Defendant  would  have 
been  entitled  to  such  an  Instruction  had  he 
requested  it,  but  the  record  does  not  disclose 
that  he  did  so.  It  was  said  in  the  case  of 
People  V.  Flynn,  73  Cal.  611, 15  Pac.  102: 

"The  defendant  did  not  take  the  stand  as  a 
witness  in  his  own  behalf,  and  the  court  did  not 
instruct  the  jury  in  reference  to  his  failure  to 
do  so.  It  is  claimed  tliat  'it  was  the  duty  of 
the  court  to  charge  the  jnry  that  no  presump- 
tion of  guilt  followed  from  liis  failure  to  testify 
in  his  own  behalf,  and  that  they  could  not  con* 
aider  his  failure  to  testify  in  arriving  at  a  ver* 
diet'  It  does  not  appear  from  the  bill  of  ex* 
ceptions  that  any  sudi  instruction  was  asked. 
If  counsel  for  defendant  desired  such  an  in- 
struction to  be  given,  they  shonld  have  asked 
it  at  the  proper  time;  and  as  they  failed  to  do 
that  they  cannot  now  be  heard  to  complain. 
(People  V.  Haun,  44  Cal.  100;  People  v.  Ah 
Wee,  48  Cal.  239;  People  v.  Marks,  72  CaL 
46.)" 

Appellant  contends  that  he  should  not  be 
held  to  this  well-settled  rule  because  he,  per- 
sonally, conducted  a  portl(m  of  his  defense. 
This  contention  is  without  merit  upon  the 
record  betote  us.  As  we  have  stated,  defend- 
ant was  provided  with  counsel.  In  the  course 
of  the  trial,  he  twice  insisted  upon  taking 
the  conduct  of  the  case  into  his  own  hands, 
but  demanded,  for  at  least  a  i>art  of  the  time, 
that  his  counsel  remain  beside  him  in  the 
courtroom  and  advise  with  him.  The  court 
and  counsel  acceded  to  defendant's  demands 
and  great  latitude  was  allowed  him  in  the 
conduct  of  his  case.  After  he  had,  person- 
ally, examined  some  ot  the  witnesses,  he 
again  turned  the  case  over  to  his  counsel,  but 
toward  the  end  of  the  trial  he  donanded  that 
he  be  allowed  to  "take  the  lead"  lilmself  and 
stated  that  he  desired  his  counsel  to  with- 
draw. The  court  then  excused  counsel  from 
acting  any  further,  stating  that  this  was 
done  upon  the  request  of  the  defendant  It 
appears,  therefore,  that  the  defendant  bad  the 
benefit  ot  legal  adTloe  dnrlng  ahnost  the  e» 
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tire  course  of  the  trial,  and  that  Trhen  be 
was  left  without  legal  assistance,  it  was  tie- 
cause  of  Ills  own  demand  and  insistence. 
Under  such  circumstances,  this  fact  should 
not  militate  against  the  well-settled  rule  of 
law  above  referred  to.  Most  especially  is 
this  true  in  view  of  the  entire  record,  which 
leaves  no  doubt  of  the  Justness  of  this  ver- 
dict. 

There  are  no  other  matters  requiring  dis- 
cussion. 

The  judgment  is  afBrmed. 

We  concur:  STURTBVANT,  J.;  NOUBSBi  J. 


(67  Cal.  App.  633) 

Ex  parte  JARVIS. 


(Cr.  1058.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  2,  1922.) 

I.  Contempt  4s»l4— Flndlnos  of  (act  held  suf- 
ficient to  sustain  cltarge  of  contempt  of  court 
by  tampering  with  Jury. 
Findings  that  defendant  had  filed  a  com- 
plaint against  a  person  charging  him  with  bur- 
glary, and  that  at  the  trial,  after  the  jnry  had 
heard  testimony  and  before  the  case  had  been 
submitted  to  the  jury,  during  a  recess  of  court, 
defendant  approached  two  jurors  and  stated  to 
them  tliat,  if  he  bad  known  the  identity  of  the 
person  charged  with  burglary,  be  would  not 
have  sworn  to  the  complaint  in  the  case,  and 
that  he  said  to  the  jurors,  "You  fellows  should 
acquit  that  fellow,"  were  sufficient  to  sustain 
a  charge  of  contempt  of  court. 

Z.  Contempt  «=s54(4)  —  Affidavit  vt  juror 
sought  to  be  Influenced  held  sufficient  to  givt 
eourt  Jurisdiction  In  proceeding  for  contempt. 

In  a  proceeding  for  contempt  of  conrt  in  try- 
ing to  influence  jarora,  an  affidavit  of  a  juror 
showing  that  defendant  was  the  complaining 
witness  in  a  prosecution  for  burglary  pending 
before  the  court,  and  that  on  the  same  day 
he  gave  his  testimony  in  the  cas6  he  stated 
to  the  affiant  and  another  juror,  "You  fellows 
should  acquit  that  fellow,"  although  it  con- 
tained no  express  averment  that  defendant 
knew  tliat  the  person  addressed  was  a  juror  in 
the  case,  nor  that  defendant  intended  to  influ- 
ence the  decision  of  the  juror,  waa  sufficient 
to  confer  jurisdiction  on  the  court. 

In  the  matter  of  Robert  Jarvls  in  habeas 
corpus.  Apidication  for  writ  of  halieas  cor- 
pus prayed  to  be  directed  to  the  sheriff  of 
Alameda  county  to  secure  the  release  of  peti- 
tioner.   Writ  denied. 

Oilman  &  Hamdoi,  of  Oakland,  for  peti- 
tioner. 

Em,  W.  DecotOk  Diet  Atty.,  and  T.  P. 
Wlttschoi  and  Chas.  W.  Snook,  Deputy  Dist 
Attys.,  all  of  Oakland,  for  respondoits. 

LANGDON,  P.  J.  This  matter  comes  be- 
toie  us  OB  a  petition  for  a  mlt  of  habeas 


corpus.  The  petition  states  that  the  peti- 
tioner is  unlawfully  imprisoned,  detained, 
confined,  and  restrained  of  his  liberty  by 
Frank  Bamett,  sheriff  of  the  cotinty  of  Ala- 
meda, state  of  California,  at  the  county  Jail 
in  the  city  of  Oakland,  county  of  Alameda, 
state  of  California,  by  virtue  of  an  order 
of  the  superior  court  of  the  state  of  Califor- 
nia in  and  for  the  county  of  Alameda  adjudg- 
ing petitioner  in  contempt  of  court  for  a  vio- 
lation of  an  order  of  said  court  and  In  inter- 
fering with  the  processes  of  said  court. 
Petitioner  alleges  that  the  order  committing 
said  Robert  Jarvis  is  in  excess  of  the  juris- 
diction of  said  superior  court;  that  the  said 
affidavit  or  complaint  upon  which  the  origi- 
nal proceeding  is  based  is  Insufficient  in  that 
said  affidavit  fails  to  allege  that  the  said  Rob- 
ert Jarvis  had  any  knowledge  that  said 
Katrina  Wassman  was  a  jury  woman  In 
the.case  then  before  said  court  at  said  time, 
and  further  that  said  Robert  Jarvis  liad  any 
knowledge  of  any  orders  issued  to  said  jury- 
men In  said  matter,  or  intended  to  violate 
any  orders  or  proceedings  of  said  court;  that 
said  affidavit  wholly  fails  to  state  that  said 
Robert  Jarvis  intended  or  did  Influence  the 
decision  of  said  Jury  woman  or  said  jut?  la 
any  manner  whatsoever  or  at  all;  further, 
that  the  evidence  introduced  upon  the  hear- 
ing of  said  contempt  proceedings  wholly 
fails  to  substantiate  the  cliarga  set  forth 
In  said  affidavit  in  whole  or  in  part. 

The 'affidavit  in  the  contempt  proceedings 
was  made  by  Katrina  Wassman,  who  waa 
serving  as  a  juror  in  a  case  then  pending  be- 
fore the  superior  court  of  Alameda  coanty, 
and,  omitting  the  title  and  inrayer  of  the  affi- 
davit, it  Is  as  follows: 

"Mrs.  Katrina  Wassman,  being  duly  sworn, 
deposes  and  says: 

"That  she  is  a  citizen  of  the  United  States 
and  of  the  state  of  California  over  the  age  of 
21  years. 

"That  on  the  14th  day  of  February,  1922, 
Robert  Jarvis  swore  to  a  complaint  against  one 
Peter  MartioUi  in  the  police  court  of  the  dty 
of  Oakland  charging  said  Martiolli  with  the 
commission  of  felony,  to  wit,  burglary;  that  on- 
the  24th  day  of  February,  1922,  said  Peter 
Martiolli  was  duly  and  regularly  held  to  an- 
swer on  said  charge  of  burglary  to  the  above- 
entitled  court  by  the  HonoraUe  Mortimer 
Smith,  judge  oi  said  police  conrt;  that  said 
action  was  thereafter  immediately  transferred 
to  the  above-entitled  court  and  assigned  to  de- 
partment No.  5  thereof;  that  ever  since  said 
time  said  action  has  been  and  is  now  pending 
in  said  conrt  and  said  department,  and  is  enti- 
tled 'People  of  the  State  of  Califomia  r.  Peter 
MartioUi,  No.  8198.' 

"That  on  the  30th  day  of  March,  1922,  in 
the  alMve-entitled  court  a  jory  was  duly  im- 
paneled and  sworn  to  try  said  cause,  and  that 
affiant  and  Marie  Dorffel  were  two  of  said  jn- 
lors  BO  Impaneled  and  sworn;  that  said  caua» 
i  proceeded  to  trial  on  said  SOth  day  of  Mar^ 
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1822;  and  that  during  said  trial  on  said  date 
■aid  Robert  Jarvis  was  called  as  a  witness  for 
the  people  and  gave  testimony  in  said  cause. 

"That  thereafter  on  said  date,  to  wit,  dur- 
ing the  regular  noon  recess  at  about  12:10  p. 
m.,  and  before  said  cause  was  submitted  to  the 
jury  for  their  verdict,  and  before  said  jury  was 
discharged,  the  said  Robert  Jarria  approached 
affiant  on  the  steps  of  the  courthouse  in  said 
county  of  Alameda,  state  of  California,  as 
affiant  was  leaving  said  building;  that  the  said 
Robert  Jarvis  at  said  time  and  place  made  re- 
marks to  affiant,  the  exact  purport  and  meaning 
of  which   affiant  cannot  state. 

"That  the  said  Robert  Jarvis  thereupon  fol- 
lowed said  affiant  across  from  the  west  side  of 
Broadway,  Oakland,  CaL,  to  the  east  side  of 
Broadway,  Oakland,  CaL,  where  affiant  seated 
herself  in  the  automobile  of  a  fellow  jury  wo- 
man, to  wit,  Mrs.  Marie  Dorffel,  said  Marie 
Dorffel  having  been  duly  sworn,  examined,  and 
accepted  as  a  juror  in  the  said  case  of  the  Peo- 
ple of  the  State  of  California  v.  Peter  MartioUi; 
that  while  affiant  was  seated  in  said  automobile 
as  aforesaid  Robert  Jarvis  stood  by  the  side 
of  said  automobile  and  stated  to  affiant  that  if 
he  had  known  the  identity  of  the  defendant  he 
would  never  have  sworn  to  the  complaint  in 
this  case,  and,  addressing  himself  to  said  affi- 
ant and  said  Marie  Dorffel,  the  said  Robert 
Jarvis  said,  Tou  fellows  should  acquit  that 
feUow." 

[1  ]  Upon  this  afBdavit  this  matter  caine  on 
regularly  to  be  heard  before  the  superior 
court,  and  after  many  witnesses,  together 
with  the  petitioner,  were  examined  in  open 
court,  and  after  hearing  the  arguments  of 
counsel,  the  court  made  findings  of  fact  and 
an  order  of  commitment  aa  follows: 

"The  above-entitled  matter  coming  on  regu- 
larly to  be  heard  the  11th  day  of  ApriL  A.  D. 
1922,  and  being  heard  on  said  11th  day  of 
April,  A.  D.  1922,  and  upon  the  12th  and  17th 
days  of  April,  A.  D.  1922,  after  continuances 
regularly  had  upon  an  order  to  show  cause 
heretofore  and  on  the  3d  day  of  April,  A.  D. 
'  1922,  made  and  issued  by  this  court  requiring 
the  above-named  Robert  Jarvis  to  appear  be- 
fore said  court,  department  No.  5  thereof,  on 
said  11th  day  of  ApriL  A.  D.  1922,  then  and 
there  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  as  alleged  and 
set  forth  in  a  certain  affidavit  made  and  filed 
in  the  above-entitled  action  in  said  court  by  one 
Katrina  Wassman  on  said  3d  day  of  April,  A. 
D.  1922,  and  said  Robert  Jarvis  being  per- 
sonally prssent  in  court,  and  the  above-^ebtitled 
court  having  called  said  matter  for  hearing  and 
trial,  and  witnesses  having  appeared  and  hav- 
ing been  sworn,  and  having  testified  in  sup- 
port of  said  question  of  contempt  alleged  in 
said  affidavit  of  Katrina  Wassman  and  for 
and  on  behalf  of  said  Robert  Jarvis,  and  the 
■aid  evidence  and  the  whole  thereof  and  the 
law  pertaining  to  said  matter  having  been  duly 
and  fully  considered  by  the  above-entitled  court, 
and  it  appearing  to  the  said  court  and  the  court 
now  finding  as  follows,  to  wit: 

"That  on  the  14th  day  of  February,  1922, 
Robert  Jarvid  swore  to  a  complaint  against 
one  Peter  MartioUi  in  the  police  court  of  the 
city   of  Oakland  diarging  said  MartioUi.. with 


the  commission  of  felony,  to  vrit,  burglary;  that 
on  the  24th  day  of  February,  1922,  said  Peter 
MartioUi  was  duly  and  regularly  held  to  answer 
on  said  charge-  of  burglary  to  the  above-entitled 
court  by  the  Honorable  Mortimer  Smith,  judge 
of  said  police  court;  that  said  action  was  there- 
after immediately  transferred  to  the  above-enti- 
tled court  and  assigned  to  department  No.  5 
thereof;  that  ever  since  said  time  said  action 
has  been  and  is  now  pending  in  said  court  and 
said  department,  and  is  entitled  'People  of  the 
State  of  California  v.  Peter  MartiolU,  No.  8196.' 

"That  on  the  30th  day  of  March,  1922,  in  the 
above-entitled  court,  a  jury  was  duly  impaneled 
and  sworn  to  try  said  cause,  and  that  Katrina 
Wassman  and  Marie  Dorffel  were  two  of  said 
jurors  so  impaneled  and  sworn;  that  said 
cause  proceeded  to  trial  on  said  30th  day  ot 
March,  1922. 

"That  during  said  trial  on  said  date,  and 
while  said  Katrina  Wassman  and  said  Marie 
Dorffel  were  sitting  as  jurors  in  said  cause, 
said  Robert  Jarvis  was  called  as  a  witness  for 
the  people  ot  the  state  of  California,  and  gave 
testimony  in  said  cause;  that  said  Robert  Jar- 
vis knew  that  said  Katrina  Wassman  and  said 
Marie  Dorffel  were  jurors  in  the  said  cause  ot 
the  People  of  the  State  of  California  v.  Peter 
MartioUi;  that  npon  the  completion  of  his  said 
testimony  said  Robert  Jarvis  remained  within 
the  courtroom  where  the  trial  of  the  said  cause 
was  being  conducted. 

"That  thereafter  on  said  date,  to  wit,  at 
about  12:10  o'clock  p.  m.,  the  court  took  a 
recess  untU  2  o'clock  p.  m.;  that  immediately 
previous  to  taking  said  recess  the  jury  so  im- 
paneled to  try  said  cause  was  instructed  and 
admonished  by  the  court  that  it  was  their  duty 
not  to  converse  among  themselves  or  with  nny 
one  else  on  any  subject  connected  with  the  trial, 
nor  to  form  or  express  any  opinion  thereon 
until  the  cause  was  finally  submitted  to  them, 
whereupon  said  jury  was  excused  nntil  the 
hour  of  2  o'clock  p.  m.  of  said  day;  that  said 
Robert  Jarvis  at  the  time  of  said  admonition 
was  personally  present  in  the  courtroom. 

"That  thereafter  on  said  date,  to  wit,  during 
the  regular  noon  recess  at  about  12:10  p.  m., 
and  before  said  cause  was  submitted  to  the 
jury  for  their  verdict  and  before  said  jury  was 
discharged,  the  said  Robert  Jarvis  was  ap- 
proached by  Katrina  Wassman,  said  juror,  on 
the  steps  of  the  courthouse  in  said  county  of 
Alameda,  state  of  California,  as  said  Katrina 
Wassman  was  leaving  said  buUding;  that  the 
said  Robert  Jarvis  at  said  time  and  place  made 
certain  remarks  to  Katrina  Wassman,  said  ju- 
ror concerning  the  trial  of  said  cause  of  Peo- 
ple of  the  State  of  California  v.  Peter  MartioUi, 
Defendant. 

"That  said  Robert  Jarvis  thereupon  foUowed 
said  Eoitrina  Wassman,  said  juror,  across  from 
the  west  side  of  Broadway,  Oakland,  CaL,  to  the 
east  side  of  Broadway,  Oakland,  Cal.,  where  said 
Katrina  Wassman  seated  herself  in  the  anto- 
mobUe  of  a  feUow  jury  woman,  to  wit,  Mrs. 
Marie  Dorffel,  said  Marie  Dorffel  having  been 
duly  sworn,  examined,  and  accepted  as  a  juror 
in  the  said  case  of  the  People  of  the  State  of 
CaUfornia  v.  Peter  MardolU;  that  while  said 
Katrina  Wassman,  said  juror,  was  seated  in 
said  automobile  as  aforesaid,  Robert  Jarvis 
stood  by  the  side  of  said  antomobUe  and  stated 


Digitized  by 


Google 


496 


207  PACiriO  REPORTER 


(CaL 


to  mM  Katrlna  Waaaman  that  if  he  had  known 
the  identity  of  the  defendant  he  would  never 
have  sworn  to  the  complaint  in  aaid  case,  and, 
addressing  himself  to  the  said  SCatrlna  Wasa- 
man,  said  Juror,  and  aaid  Marie  Dortfel,  the 
said  Robert  Jarvis  said,  'If  I  had  known  that 
MartioUi  was  the  man,  I  wouldn't  have  bad 
him  arrested,'  and  farther  said,  'You  fellows 
should  acquit  that  fellow': 

"Now,  therefore,  it  is  ordered,  adjudged,  and 
decreed  that  said  Robert  Jarris  be,  and  he  is 
hereby,  dedared  to  be  guilty  of  contempt  of 
this  court  in  the  following  particulars,  to  wit, 
in  that  the  said  Robert  Jarvis,  the  said  wit- 
ness, then  and  there  on  the  30th  day  of  March, 
1922,  in  the  manner  aforesaid,  unlawfully  and 
willfully  interfered  with  the  proceedings  of  this 
court  in  the  trial  of  the  cause  hereinabove 
named,  and  disobeyed  the  order  of  this  court 
in  the  manner  aforesaid,  in  that  the  said  Rob- 
ert Jarvis,  said  witness,  did  corruptly  attempt 
to  influence  said  Katiina  Wassman,  said  juror, 
in  respect  to  her  verdict  in  and  decision  of  said 
cause  and  proc^eeding  pending  before  her  by 
means  of  oral  communications  had  with  her.  ex- 
cept in  the  regular  course  of  proceedings  by 
means  of  persuasion  and  entreaty  as  herein- 
above set  forth;  and  now,  whereas  said  Robert 
Jarvis  lias  been  duly  adjudged  guilty  of  con- 
tempt as  hereinabove  set  forth: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  defendant,  Robert  Jarvis, 
pay  a  fine  of  $200,  and  that,  if  he  fail  to  pay 
•aid  fine,  he  be  imprisoned  in  the  county  jail 
of  the  said  county  of  Alameda  until  the  fine 
be  satisfied  in  the  proportion  of  one  day's  im- 
prisonment tor  every  |2  of  said  fine." 

12]  We  think  that  the  facts  found  by  the 
court  are  amply  aufflclent  to  sustain  the 
charge  of  contempt  of  court,  and  the  only 
question  In  the  case  Is  as  to  the  sufficiency  of 
the  affidavit  to  give  the  court  Jurisdiction. 
While  It  Is  true  there  is  no  express  averment 
in  the  affidavit  that  petitioner  knew  that 
Mrs.  Wassman  was  a  jwcot  in  the  case  be- 
fore the  court,  nor  an  express  av^ment  that 
petitioner  Intended  to  Influence  the  decision 
of  said  juror,  we  think  upon  the  face  of  the 
affidavit  the  knowledge  of  petitioner  that 
Mrs.  Wassman  was  a  Juror  and  the  Intenticm 
of  petitioner  to  ii^fluence  her  decision  In  the 
matter  then  i>endlng  before  the  Jury  suffi- 
ciently appear.  Ttie  affidavit  shows  that  i>eti- 
tioner  was  the  complaining  witness  in  the 
case  pending  before  the  court;  that  on  the 
same  day  that  he  gave  his  testimony  In  the 
case  he  followed  the  Jnror  Wassman  from 
the  courthouse  across  Broadway  street  where 
■be.  was  seated  In  an  automobile  and  stated 
to  said  Juror:  "Tou  fellows  should  acquit 
that  fdlow."  As  was  said  In  Ex  parte  Cree- 
ly.  8  Cal.  App.  713,  719,  97  Pac.  766,  768: 

"It  was  not  necessary  tor  ttib  aiSdavit  on 
which  the  proceedings  were  based  to  state  any 
more  than  the  facts,  and  they  appear  to  be 
fully  stated.  The  fact  that  the  petitioner  called 
out  to  the  jury  in  a  distinct  tone  of  voice, 
^Don't  convict  my  friend  Ruef,'  appears  to  be 


bH  the  fact  that  could  be  stated.  No  one  bnt 
petitioner  could  look  into  his  mind  and  tell  the 
intent,  object,  and  purpose  of  the  remark.  The 
remark  itself  from  its  very  language  tends  to 
establish  that  petitioner  knew  Ruef  was  on 
trial;  that  the  jury  to  whom  the  remark  was 
made  had  charge  of  the  ease,  and  the  power  to 
either  convict  or  acquit  Petitioner  saw  the 
jury  and  the  deputy  sheriffs  in  charge  of  them 
—four  in  numbei^-and  knew  that  Ruef  was  be- 
ing tried.  He  must  be  presumed  to  have  in- 
tended the  ordinary  consequences  of  bis  own 
deliberate  act" 

So  in  the  Instant  matter  the  language  set 
forth  in  the  affidavit,  "You  fellows  should 
acquit  that  fellow,"  can  convey  no  other 
meaning  than  that  the  person  to  whom  it  was 
addressed  was  a  juror  In  the  case,  and  the 
language  clearly  shows  an  Intention  to  in- 
fluence the  decision  of  the  juror.  The  cases 
cited  by  petitioner  do  not  overrule  Ebc  iMtte 
Creely,  supra,  and,  under  the  authority  of 
that  case,  the  affidavit  was  sufficient  to  con- 
fer Jurisdiction  upon  the  court,  and  the  find- 
ings of  the  court  show  a  clear  case  of  con- 
tempt 

The  writ  is  discharged,  and  the  prisons 
remanded  to  the  custody  <rf  the  aherift  of 
Alameda  county. 

We  concur:   STUBTEVANT,  3.i  JSOUBSO, 


(67  Cal.  App.  651> 
Ex  iMvte  COLE.    (Cr.  872.) 

(District  Court  of  Appeal,  Second  District;  Dl> 
vision  2,  (3alifomia.    May  2,  1922.) 

Criminal   law  «=»I208(S),   1218— Police  caart 
of  Los  Angeles  held  to  have  Jnrlsdicttoa  of 
vagrancy   prosecution   and  sentanoe  to  cHy 
Jail. 
Los  Angeles  being  a  dty  of  the  first  and 
one-half  class,  St  1018,  pp.  469,  476,  H  2  and 
15,  and  not  Pen.  Code,  {  647,  apply  to  a  prose- 
cution for  vagrancy,  and  the  police  court  of 
such  city  did  not  exceed  its  jurisdiction  in  sen- 
tencing one,  convicted  of  vagrancy,  to  imprison- 
ment for  180  days,  to  l>e  confined  in  the  dty 
jaU  and  not  in  the  bounty  JaiL 

Applicatitm  by  George  D.  Oole  for  a  writ 
of  habeas  corpus  prayed  to  be  directed  to  tli» 
Chief  of  Police  of  the  City  of  lo»  Angles 
to  secure  his  release  after  conviction  of  va> 
grancy.  Writ  discharged,  and  petitlooer  re- 
manded. 

C.  Franklin  Baxter,  of  Los  AngeXea^  frr 
petitioner. 

Erwin  W.  Wldney,  City  Prosecntor,  and 
J.  Frledlander,  D^u^  City  Prosecatw.  both 
(tf  I/oa  Angeleo,  for  the  People. 

CSBiAlG,  J.  The  petitioner  was  iirosecated 
in  the  police  court  of  the  city  of,  liOa  Angelee. 
He  was  diarged  with  yagrancy  under  secCton 


»¥vt  ether  t 


I  ■••  asm*  tople  and  KBT-NUUBBR  In  all  Ker-Namberad  Oigaats  and  ladsaas 


Digitized  by 


Google 


OaU  FASSIO  T.  B.  L. 

(tOT 

6*7  of  the  Penal  Code  of  CaUfomla,  subdlvl- 
Bion  5  tbereof,  and  was  convicted  and  sen- 
tenced to  be  confined  in  the  city  jail  of  Los 
Angeles  for  a  period  of  180  days..  We  are 
asked  to  bold  tbat  tbe  police  court  exceeded 
Its  jurisdiction  in  pronouncing  this  sentence 
and  particularly  in  that  the  petitioner  was 
sentenced  to  the  city  jail,  whereas  It  Is  con- 
tended tbat  the  law  directs  sucb  imprison- 
ment to  be  In  the  county  Jail.  As  authority 
tor  this  claim  it  Is  said  that  article  10  of  the 
charter  of  Los  Angeles  established  a  police 
court,  and  that  section  647,  Penal  Code,  i« 
controlling  as  to  the  penalty  for  the  offense 
of  which  petitioner  was  convicted.  The  pro- 
vision  of  the  charter  above  mentioned  was 
held  to  be  void  by  the  Supreme  Court  in  Flem- 
ing V.  Hance,-153  Cal.  162,  94  Pae.  620.  The 
same  case  also  decided  tbat  although  the 
present  charter  of  tbe  city  of  Los  Angeles 
provides  for  the  establishment  of  a  police 
ooDrt,  the  dty  has  not  taken  advantage  of  its 
authority  in  that  regard,  and  that  therefore 
fl>e  scope  of  legislative  control  remains  as 
ivovlded  in  section  1  of  artlde  6  of  the  Con- 
stitutimi,  in  which  the  Legislature  is  givra 
power  to  create  police  or  other  inferior 
ooorts  In  any  incorporated  dty  or  town. 

Sections  2  and  15  of  chapter  267  of  the 
Statutes  of  191S  apply  here,  and  not  section 
647  of  the  Penal  Code.  These  sections  ex- 
pressly authorize  the  Judgment  pronounced 
against  tbe  petitioner.  Los  Angeles  is  a  city 
of  the  first  and  one-half  dass  and  the  pro- 
visions last  mentioned  confer  Jurisdiction  on 
the  police  court  of  a  city  of  that  class  over 
misdemeanors,  ponlsbable  by  fine  or  imprls- 
onmoit  or  both,  committed  In  the  dty  where 
sndi  police  court  is  held  and  provide  further 
that  upon  conviction  of  such  an  oflT^ise  the 
person  "shall  upon  the  order  of  the  Judge 
before  whom  such  conviction  is  had,  be  im- 
inlsoned  In  the  dty  Jail,"  etc. 

The  writ  is  discharged,  and  the  petitioner 
remanded. 


We     concur: 
WORKS,  J. 


FIMLATSON.      P.      J.; 


(G7  Cat  App.  62») 

FASSIO  V.  E.  L.  Q0L08TEIN  CO. 
(Civ.  4122.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  May  1,  1922.  Hearing 
Denied  by  Supreme  Court  Jane  29,  1922.) 

I.  Work  and  labor.  «=3lO— Owner  wko  retala- 
•4  balldiag  on  diMsovery  that  oontraotor  had 
•Uained  eontraot  by  fraud  liable  for  raasoaa- 
Me  value  uot  exceeding  oontraot  pricab 
Owner,  who   retained  building  after  con- 
■tmetion  thereof,  on  discovery  that  the  con- 
tractor bad  obtained  the  contract  by  fraud,  was 
liable  merely  for  tbe  reasonable  value  not  ex- 
ceeding contract  price. 
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2.  CoRtraots  «=»94(l)— Conttrnotion  oontraet 
hold  yoli  fer  fraud. 

Construction  contract,  let  after  the  ardii- 
tect  who  bad  called  for  bids  had  induced  other 
contractors  to  submit  bids  greatly  io  excess  of 
the  cost,  and  in  excess  of  tbe  bid  made  by  the 
contractor  when  contract  was  awarded,  and 
after  owner  bad  been  misled  as  to  tbe  omount 
of  steel  required  in  the  construction  of  the 
building,  held  void  for  fraud. 

3.  Witnesses  €=3268(13) —Cross-examination 
as  to  Issue  not  raised  by  pleadings  held  rever- 
sible error. 

In  contractor's  action  against  owner  for 
balance  of  contract  price  in  which  it  was  prov- 
ed tbat  the  contract  was  void  for  fraud,  and  in 
which  the  issue  of  the  reasonable  value  was 
not  raised  by  the  pleadings,  cross-examination 
of  contractor's  superintendent  as  to  contrac- 
tor's  profit  on  the  building  held  ground  for  re* 
versaL 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  Vincenzo  Fassio,  doing  busineeB 
under  the  firm  name  of  the  Mission  Concrete 
(Company,  against  the  E.  L.  Goldstein  Com- 
pany, a  coriwration.  Judgment  for  plaintiff, 
and  defendant  an>eal8.  Reversed,  with  di- 
rections. 

SI088,  Ackerman  &  Bradley,  of  San  Fran- 
cisco, for  appellant 

G.  R.  Perkins,  of  San  Francisco,  for  r» 
spondent. 

8TUKTBVANT,  J.  [1]  The  plaintiff  sued 
and  relied  on  an  express  contract:  tbo 
defendant  pleaded  an  equitable  defense 
sounding  in  fraud  and  mistake.  If  tbe  de- 
fense was  sustained  by  tbe  evidence,  then, 
under  the  pleadings  as  they  were  framed, 
there  could  be  no  recovery  because,  If  there 
was  actually  fraud  or  mistake  In  dravring 
tbe  contract  tbe  whole  contract  was  vitiated. 
Conceding  tbat  the  defendant  received  and 
now  retains  the  building,  its  liability,  if  any, 
would  rest  upon  the  basis  of  tbe  reasonable 
value  thereof  not  exceeding  the  contract 
price.  However,  the  pleaoings  did  not  pat 
In  issue  the  reasonable  value  of  the  building. 

[3]  We  turn  then  to  a  consideration  of  the 
undisputed  facts  proved  by  tbe  defendant  in 
support  of  its  equitable  defense.  The  de- 
fendant' bad  employed  Mr.  Stewart  as  its 
architect  What  the  rdations  were  which 
existed  between  Mr.  Stewart  and  tbe  plain- 
tiff does  not  fully  appear,  but  that  sudi 
relations  were  somewhat  intimate  will  ap- 
pear as  we  proceed.  Having  prepared  plans 
and  specifications  for  the  dd^oidant,  Mr. 
Stewart  called  for  bids  for  tbe  general  con- 
struction work.  He  also  called  for  bids  to 
do  the  steel  work.  Bids  for  tbe  general  con- 
struction work  were  called  for  from  five  or 
six  different  contractors,  including  the  plaln- 
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tiff.  The  plaintiff  put  in  its  bid  for  $30,500. 
Acting  upon  tbe  request  of  Mr.  Stewart,  R.  3. 
H.  Forbes  put  in  a  bid.  Before  doing  so  he 
applied  to  the  plaintiff  to  give  him  a  figure 
which  he  should  submit  In  the  same  way 
li.  J.  Dlebel  put  in  a  bid  for  $33,620.  Barrett 
&  Hilp,  acting  upon  their  own  initiative,  put 
in  a  bid  for  $37,487.  Before  any  of  those 
bids  were  received,  Gunn,  Carle  &  Co.  put  in 
a  bid  of  $10,9S9  on  the  steel,  estimating  the 
amount  of  steel  at  104  tons;  whereas,  the 
steel  necessary  for  the  building  amounted  to 
104,000  pounds  or  52  tons.  That,  in  putting 
in  said  bid,  Gunn,  Carle  &  Co.  was  acting 
as  the  agent  of  the  plaintiff  appears  from 
undisputed  facts.  In  the-  first  place,  the  bid 
of  Gunn,  Carle  &  Co.  was,  at  first,  accepted. 
But,  notwithstanding  that  fact,  Mr.  Stewart 
obtained  authority  from  the  defendant  to  do 
so  and  awarded  the  steel  contract  to  this 
plaintiff.  Well  knowing  these  facts,  such 
act,  on  the  part  of  Mr.  Stewart,  was  approv- 
ed In  advance  by  Gunn,  Carle  &  Co.  That 
company,  without  objection,  so  abandoned  its 
rights  to  a  contract  in  which  it  had  a  profit 
of  over  100  per  cent  In  the  second  place, 
although  the  bid  of  Gunn,  Carle  &  Co.  was 
made  in  the  mouth  of  June,  1910,  and  the 
alleged  mistake  was  soon  after  discovered  by 
that  company,  nevertheless  as  late  as  Decem- 
ber 16,  1919,  that  company  wrote  the  de- 
fendant that  the  amount  of  steel  incorporat- 
ed in  the  defendant's  building  was  "in  round 
numbers,  100  tons  of  reinforcing  bars>  This 
100  tons  includes  about  30,000  square  feet  of 
fire  mesh  and  several  sizes  of  wire  used  in 
wrapping  columns,  etc."  After  Gunn,  Carle  & 
Co.  had  written  and  submitted  Its  bid,  Mr. 
Stewart  requested  Mr.  Carle  to  ask  the  Paci- 
fic Coast  Steel  Company  to  file  a  bid.  That 
company  was  engaged  in  the  manufacture 
of  steel,  but  it  was  not  engaged  in  steel 
construction.  Thereupon  Mr.  Carle  fnfnish- 
ed  that  company  a  figure  and  it  bid  $12,480, 
which  figure  was  125  per  cent  above  the 
market  price.  Before  the  plaintiff  bid  on 
the  general  construction  work,  Mr.  Stewart 
(without  the  knowledge  of  the  defendant) 
opened  the  bids  on  steel  and  informed  the 
plaintiff  that  Gunn,  Carle  &  Co.  had  put  in 
the  lowest  bid.  When  the  plaintiff  put  in  its 
bid,  it  also  knew  that  the  purported  mistake 
had  been  made  In  the  bid  on  the  steel  and 
that  the  plaintiff  could  get  the  steel  for 
$6,400.  Furthermore,  Mr.  Stewart  did,  at 
about  the  same  time,  promise  the  plaintiff 


that  it  could  have  the  steel  contract  If  It 
got  the  construction  contract.  None  of  the 
conniving  above  set  forth  was  known  to  the 
defendant  until  it  had  made  all  of  the  pay- 
ments excepting  the  payment  which  is  sued 
for  in  this  action.  Under  the  facts  as  stated, 
it  manifestly  appears  that  all  that  Mr.  Oarle 
did  was  done  as  the  agent  of  the  plaintiff; 
that  all  that  the  Pacific  Coast  Steel  Com- 
pany did  and  all  that  Mr.  Forbes  did  was 
done  as  the  aids  and  assistants  of  Mr.  Carle; 
and  that  at  least  part  of  the  acts  of  Mr. 
Stewart  were  done  in  the  interest  of  the 
plaintiff  instead  of  in  the  interest  of  the 
defendant  Under  these  (drcumstances,  the 
contract  sued  upon  was  saturated  with  the 
fraud  Imposed  by  the  plaintiff  on  the  de- 
fendant and  no  verdict  based  on  the  con- 
tract should  have  been  .returned. 

[S]  When  the  case  stood  in  this  form  the 
plaintiff  asked  of  Mr.  Smitli,  who  had  for- 
merly been  the  superintendent  for  the  plain- 
tiff: 

"Do  you  know  what  the  profit  was  on  the 
Goldstein  job?  Mr.  Ackerman:  I  object  as 
incompetent,  irrelevant,  and  immaterial,  and  in 
no  way  binding  npon  the  defendant  in  this  case. 
The  Court:  What  is  that?  Mr.  Perkins:  I 
asked  what  the  profit  to  the  Mission  Concrete 
Company  was  on  this  job,  assuming  that  was  to 
be  $41,489  the  contract  price.  The  Court:  I 
think  that  is  proper  cross-examination.  A.  We 
made  in  the  neighborhood  of  about  fifty-one  or 
fifty-two  hundred  dollars  on  that  job,  as  near 
as  Mr.  Fassio  and  I  could  chedt  it  np  front 
our  bills  payable." 

The  result  of  the  ruling  of  the  trial  court 
was  that  tlie  jury  were  allowed  to  belteye 
that  if  the  plaintiff  in  the  foregoing  conniv- 
ing made  only  a  reasonable  profit  then  and 
in  that  event  the  defendant  should  pay  ac- 
cordingly. However,  as  the  issue  of  reason^ 
able  value  was  never  tendered  by  the  plead- 
ings the  case  stands  thus: .  The  plaintiff  waa 
allowed  to  submit  its  testimony  regarding 
reasonable  value  and  the  defendant  was 
never  given  an  opportunity  to  produce  wit- 
nesses on  the  same  subject 

For  the  foregoing  reasons  we  think  that 
the  Judgment  should  be  reversed,  that  the 
parties  should  be  allowed  to  amend  their 
pleadings,  and  that  a  new  trial  should  be 
had  on  the  amended  pleadings.  It  is  so 
ordered. 

We  concur:    LANGDON,  P.  J.;  NOURSEJ,J. 
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HURST.    (Cr.  856.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision  1,   California.    April  27,  1922.) 

1.  Criminal  law  «s»878(l)— Coavletion  both  of 
arson  aad  bttraing  of  Insured  property  witb 
latent  to  defraud  Insurer  proper. 

Under  Pen.  Code,  {  954,  proriding  that  an 
information  may  charge  two  or  more  different 
offenses  connected  together  in  their  commis- 
sion, a  conviction  for  arson  and  the  burning  of 
insured  property  and  contents  witb  intent  to 
defraud  insurer  was  proper. 

2.  Arson  «s>37(i) — Evidenee  held  suffloient  to 
sustain  conviction. 

Evidence  consddered,  and  held  sufficient  to 
sustain  conviction  for  arson  and  burning  of  in- 
sored  property  and  contents  with  intent  to  de- 
fraud insurer. 

3.  Criminal  law  «=»656(2)— Direction  by  court 
to  answer  questions  evaded  by  aooused  on 
cross-examination  not  error. 

Where  accused  as  a  witness  repeatedly 
evaded  questions  asked  by  district  attorney  on 
cross-examination,  it  was  not  error  for  the 
court  to  direct  him  to  answer  the  questions. 


4.  Criminal  law  «s>4l9,  420(5)— Exeluslon  of 
hearsay  ovldenoe  not  error. 

Where  a  witness  whose  testimony  accused 
desired  was  ill,  and  he  sought  by  another  wit- 
ness to  prove  statements  made  by  her,  it  was 
not  error  to  exclude  such  proposed  testimony 
as  hearsay. 

5.  Witnesses  iS=>277  (6)— Proper  to  qnestlon 
aceosed  as  to  purported  written  eonfesslon 
not  Introduced  In  evidence. 

Where  a  written  confession,  purported  to 
have  been  made  by  accused,  was  ruled  out  on 
the  ground  that  it  was  not  signed,  it  was  prop- 
er for  the  district  attorney  to  question  ac- 
cused as  to  statements  therein  purported  to 
have  been  made  by  him. 

6.  Criminal  law  ie=>44B(l),  1170(1)— Evidence 
that  business  of  accused,  charged  with  arson, 
was  profttaMe  properly  excluded  as  a  oon> 
elusion,  and  any  error  therein  was  harmless. 

Where,  in  a  prosecution  for  arson  and 
burning  of  insured  property  and  itsi  contents, 
with  intent  to  defraud  insurer,  accused  sous^t 
to  prove  that  the  business  of  accused  was  oper- 
ating on  a  paying  basis  for  the  purpose  of 
showing  absence  of  motive,  held,  that  the  evi- 
dence was  properly  excluded  as  the  conclusion 
of  the  witness,  and  in  any  event  the  ^dusion 
thereof  was  harmless. 

Appeal  from  Superior  Court,  Loe  Angpies 
CouBty;  Frank  R.  Willis,  Judge. 

Leo  W.  Hurst  waa  convicted  of  arscm  In 
the  first  degree  and  the  burning  of  insured 
property  with  Intent  to-defraad  the  insurer, 
and  lie  appeals.    Affirmed. 

Mart  C<de8  and  Cooper,  CoUlngs  Sc  Shreve, 
all  of  Los  Angeles,  tac  appellant 

n.  S.  Webb,  Atty.  Gen.,  and  Arthur  Eeeteb, 
Deputy  Atty.  Gen.,  for  the  People. 
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SHAW,  3.  By  the  first  count  of  an  Infor- 
mation filed  by  the  district  attorney,  defend- 
ant was  charged  with  the  crime  of  arson. 
By  the  second  count  thereof  he  was  diarged 
witb  the  ofTense  defined  In  section  548,  Penal 
Code,  to  wit,  the  burning  of  insured  prop- 
erty, alleged  to  be  a  dwelling  liouse  and  con- 
tents, consisting  of  furniture  therein,  with  in- 
tent to  defraud  the  intarer. 

Ko  ob]ecti(Hi  by  moti<»i  or  demurrer  was 
Interposed  to  the  informatltn  by  defendant, 
who,  upon  trial,  was  cmivlcted  of  arson  in 
the  first  degree,  fcdlowed  by  a  Judgment 
thereon  of  Imprisonment  for  the  term  iwre- 
scrlbed  by  law,  which,  as  specified  in  section  ' 
455,  Penal  Code,  is  not  less  than  two  years. 
He  was  likewise  cimvicted  as  diarged  in  the 
second  count,  and  adjudged  to  suffer  impris- 
onment for  the  term  prescribed  by  law,  which, 
as  si>ecified  in  section  548,  Penal  Code,  is  not 
less  than  <me  year;  it  being  provided  that 
such  last-mentioned  Judgment  should  run  c<m- 
currentiy  with  the  Judgment  pronounced  up- 
on defendant's  conviction  of  the  crime  of  ar- 
son. 

[1]  On  appeal  fr<»n  these  Judgments  de- 
fendant, without  objectlcm  urged  in  the  court 
below,  insists,  for  some  reason  not  aj^xuir- 
ing  in  his  brief,  that  it  was  error  to  c(Hivict 
him  upon  both  charges.  In  the  absence  of 
any  reason  assigned  therefor,  we  are  unable 
to  perceive  any  ground  upon  which  the  ob- 
jection could  be  based.  Section  954,  Penal 
Code,  provides  that — 

"The  •  •  •  information  may  charge  two 
or  more  different  offenses  connected  together 
in  their  commission,  *  *  *  or  two  or  more 
different  offenses  of  the  same  dasa  of  crimes 
or  offenses,  imder  separate  counts." 


The  offenses  are  different,  and  connected 
together  in  their  commission;  cme  being  for 
arson,  and  the  otber  for  burning  insured  prop- 
erty, its  contents,  with  intent  to  defraud.  By 
the  one  act,  since  the  property  was  insured, 
and  the  burning  accompanied  with  the  intent 
to  defraud,  two  crimes  were  committed. 

[2]  That  the  evidence  was  clearly  sufficient 
to  show  defendant's  guilt  admits  of  no  doubt 
whatsoever.  He  occupied  the  house  as  a  ten- 
ant of  another,  and  at  the  time  of  the  fire  he 
held  a  policy  of  Insurance  npoa  the  furniture 
in  the  sum  of  ;^2,000  tot  his  own  benefit 
With  an  associate,  likewise  charged  with  the 
commission  of  the  crime,  and  who  pleaded 
guilty  to  the  second  count  defendant  par- 
ticipated in  the  burning  of  the  house,  the 
purpose  therectf,  as  clearly  appears  irom  the 
evidence,  being  to  obtain  the  insurance  money, 
with  wldch  he  and  bis  associates  were  to  g» 
to  Mexico.  The  fact  that.  In  accordance  vrifh 
their  agreement,  the  fire  was  ignited  by  King, 
uriio  obtained  the  kerosene  therefor,  renders 
defendant  none  the  less  guilty. 

[3]  It  la  next  claimed  that  the  attitude  of 
the  ooort  prevented  defendant  from  having  a 
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fair  triaL  Tills  contentton  la  basRd  upon  the 
fact  that,  wben  defendant  npon  the  wltneaa 
stand  repeatedly  evaded  questions  asked  him 
by  the  district  attorney  on  cross-examina- 
tion, the  court  as  often  directed  him  to  an- 
swer the  questions.  There  was  no  error  In 
the  action  of  the  court  in  this  regard;  In- 
deed, It  conld  not  have  done  otherwise  with- 
out loss  of  dignity  and  ceasing  to  function. 

[4]  Upon  the  ground  that  a  Mrs.  Ham- 
mond, whose  testimony  defendant  desired, 
was  111,  defendant  sought  by  anotiber  witness 
to  prove  statements  made  by  her  to  the  ef- 
fect tliat  she  was  with  defendant  at  about 
the  time  the  fire  occurred.  Clearly  sudi  imto- 
posed  testimony  would  have  been  hearsay. 

[5]  It  appears  that  the  people  offered  In 
•vldence  a  written  confession  purporting  to 
have  been  made  by  defendant,  which,  up<» 
objection,  was  ruled  out  upon  the  ground  that 
it  was  not  signed  by  defendant.  Whereupon 
defendant  was  questioned  as  to  whether  he 
had  not  made  certain  statements  contained  in 
the  typewritten  document,  some  of  which  he 
admitted  having  made,  and  others  of  which 
he  denied.  The  confession  was  not,  as  dalmed 
by  appellant,  introduced  in  evidence,  and  we 
perceive  no  impropriety  in  the  court  permit- 
ting the  district  attorney  .to  question  defend- 
ant with  referoice  to  statements  made  by 
him  as  to  his  participation  in  the  burning  of 
the  building. 

[I]  A  witness  called  by  defendant  was  aslc- 
ed,  "Did  you  have  any  Interest  In  that  busi- 
ness?" to  which  questl<»  the  court  sustained 
an  objection  upon  the  ground  that  it  was  im- 
material. Defendant's  attorney  then  stated, 
"I  want  to  show  the  absence  of  motive;" 
whereupon  the  court  aslced  defendant's  at- 
torney, "What  do  you  propose  to  prove  by 
this  witness?"  to  which  be  reified,  "I  pro- 
pose to  prove  that  the  business  was  <^)erating 
on  a  business  basis  and  that  the  business  was 
paying ;"  In  answer  to  whidi  the  court  stat- 
ed, 'That  would  be  a  conclusion  of  the  wit- 
ness," and  sustained  an  objection  thereto.  In 
■o  ruling  we  think  the  court  was  correct 
While  defendant  was  entitled,  as  he  claims, 
to  Introduce  evidence  showing  an  absence  of 
motive,  which,  if  established,  is  a  fact  for 
the  consideration  of  the  jury  in  weighing  the 
evidence  against  him,  since  without  motive 
therefor  it  Is  Improbable  that  me  will  com- 
mit a  criminal  offense,  nevertheless  no  ques- 
tion was  asked  of  the  witness  tending  to 
bring  out  any  facts  from  which  the  jury 
could  determine  whether  or  not  the  business 
was  profitable,  and,  clearly,  had  the  witness 
answered  that  It  was  a  paying  business,  it 
would  have  been  merely  a  conclusion.  How- 
ever this  may  be,  and  conceding  the  ruling 
to  have  been  erroneous  and  that  the  answer 
to  the  question  would  have  been  favorable  aa 
tending  to  sliow  want  of  motive,  nevertheless, 
since  an  examination  of  the  entire  record 


leaves  no  doubt  as  to  defendant's  act  In  burn- 
ing the  bnlldlng,  which  was  Insured' fw  his 
benefit  in  the  sum  of  |2,000,  he  oonld  not 
have  been  prejudiced  by  the  alleged  error. 

ni>on  the  record  presmted  there  can  be  no 
possible  question  as  to  defendant's  guilt,  and 
there  were  no  errors  in  the  rulings  oC  tiw 
court  prejudicial  to  his  substantial  riglUs. 

The  Jndgmoit  is  affirmed. 

We  concur:    CONKBT,  P.  J. ;  JAMBS,  J. 


(57  Cal.  App.  612) 
JACKSON  T.  LEONARDT  *  PECK. 
(Civ.  3799.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  April  29,  1922. 
Hearing  Denied  by  Supreme  Court  June  28, 
1922.) 

1.  Municipal  oorporatlsns  ^=»809(2)— Coa- 
traotor  hawing  permit  to  operate  oenorst* 
mixer  In  street  must  axeroisa  oars. 

A  contractor  holding  a  regular  permit  from 
the  dty  authorities  to  nse  a  concrete  m|xer  in 
the  street  in  connection  with  the  construction 
of  a  building  was  not  a  trespasser  upon  the 
street,  but,  ^  nevertheless,  owed  the  duty  to 
place  the  machine  so  tiiat  it  would  not  unnee> 
essarily  obstruct  travel,  or  be  likely  to  produce 
injury  to  those  who,  using  reasonable  care, 
might  travel  upon  the  street. 

2.  Municipal  corporations  «=:>8I9(I)— Evi- 
denoB  held  not  to  show  negiigenos  Is  leaving 
oonorete  mixer  In  street 

Evidence  that  the  concrete  mixer  which 
defendants  had  a  permit  to  nse  in  the  street 
was  standing  dose  to  the  cnrb,  100  feet  from 
a  street  intersection,  Jiaving  the  hopper  raised 
in  which  position  it  would  oanse  less  obstruc- 
tion that  if  it  were  lowered,  when  plaintiff  ran 
ber  automobile  into  it  in  broad  daylight  heid 
not  to  show  any  negligence  by  the  defendant. 

3.  Municipal  oorporatloas  ^=>809(2) — Dna 
care  does  not  require  barrloadt  aronnd  con- 
crete mixer  In  street. 

Due  care  does  not  require  a  contractor 
having  a  permit  to  operate  a  concrete  mixer 
in  the  street  to  erect  a  barricade  around  the 
mixer,  which  would  have  added  to  the  obstruc- 
tion of  t,he  street  and  could  not  have  served  to 
give  any  better  notiee  of  the  presence  of  the 
mixer  than  did  the  object  itself. 

Appeal  from  Superior  Court  I/m  Angles 
County;    Albert  Lee  Stephens,  Judge. 

Action  by  Lnella  P.  Jackson  against  Leon- 
ardt  &  Peck,  a  copartnership  oomj^oaed  of  H. 
Leonardt  and  C.  L.  Pe<^,  to  recover  dam- 
ages to  an  automobile.  Judgment  for  lAaln- 
tlff,  and  defendant  appeals.    Beversed. 

Le  Roy  M.  Edwards,  at  Los  Angelea,  tor 
appellant 

Cooper,  Ceilings  &  Shrere^  oC  Los  Angelas, 
for  respondeat 
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JAMBS,  J.  Plaintiff,  by  Uie  judgment  of 
tbe  trial  court,  was  awarded  damages  be- 
cause of  tbe  alleged  negligent  act  of  the  de- 
fendant In  maintaining  upon  the  street  an 
obstmction  with  which  die  automobile  of  the 
plaintiff  collided.    Defendant  has  am)ealed. 

It  is  tbe  contention  of  appellant  that  the 
plaintiff  failed  to  estaUiah  against  it  any 
negligent  act  authorieing  the  recovery.  This 
contention  seems  to  be  bonie  oat  by  the  evi- 
daic6  as  the  record  shows  it.  At  the  time  in 
questlcm  a  building  was  being  constructed  at 
the  northwest  comer  of  Seventh  and  Flgueroa 
streets  in  tbe  city  of  Los  Angeles.  On  Sev- 
enth street  and  approzimatdy  100  feet  from 
the  comer,  in  the  street  but  close  to  tbe  curb 
line,  was  a  concrete  mixer  owned  by  tbe  de- 
fendant and  used  in  mixing  the  cement  which 
entered  into  tbe  construction  of  tbe  building. 
Seventh  street  at  that  point  runs  in  an  ap- 
proximately easterly  and  westerly  direction, 
and  Its  intersection  with  Figueroa  forms 
nearly.  If  not  quite,  a  right  an^e.  Plaintiff 
drlviitg  a  motor  coup£,  and  In  full  daylight, 
drove  south  along  E^gueroa  and  tamed  west 
4m  Seventh  street  Seventh  street  was  suf- 
ficiently broad  to  permit  of  free  passage  of 
vehicles  wtthont  use  of  tbe  space  npoa  which 
tbo  concrete  mixer  was  placed.  The  width 
of  the  mixer  at  its  base,  as  it  extended  from 
the  cnrb  into  tbe  street,  was  about  8  feet 
There  was  a  metal  hopper  attadied  to  an  arm 
<A  tbe  machine,  which  could  be  let  down  or 
raised  np  by  a  cable  attacbmetat  On  the  day 
in  questlcMi  (being  Sunday,  and  tbe  machine 
not  being  In  use)  the  hopper  was  in  a  raised 
position.  When  raised  tbe  metal  part  of  tbe 
hopper,  at  a  distance  of  about  6V^  or  7  feet 
from  the  ground,  extended  out  about  2  feet 
beyond  the  main  body  of  the  machine  and  to- 
ward tbe  center  of  Seventh  street  When  in 
Oiat  po8iti(m  tbe  machine  famished  less  ob- 
stmcUcm  to  traffic  on  tbe  street  than  with 
the  hopper  lowered.  As  plaintiff  was  driving 
her  aatomobile  past  tbe  mixer,  the  right-band 
front  comer  of  tbe  top  collided  with  a  comer 
of  tbe  hopper.  The  force  of  the  contact  par- 
tially broke  the  hopper  loose  from  its  attach- 
ment, and  it  came  down  and  rested,  when 
plaintiff's  machine  finally  stopped,  on  tbe 
rear  fender.  Tbe  automobile  of  plaintiff  was 
damaged  considerably  and  several  hundred 
dollars  were  expended  to  cover  tbe  cost  of 
r^Miirs. 

[1,  2]  Defendant  was  not  a  trespasser  up- 
on tbe  street,  as  it  held  a  regularly  Issued 
permit  from  the  dty  authorities  allowing  it 
to  maintain  and  use  the  mixer  at  that  point 
Its  dnty,  of  course,  nevertheless,  was  to  so 
place  the  machine  that  it  would  not  nnneces- 
■arll7  obstmct  travel,  or  be  likely  to  produce 
Injury  to  those  who,  using  reasonable  care^ 
mlsht  travel  upon  tbe  street  The  mixer  was 
a  larce  contrivance  standing  about  8  feet  high 
and  presented  its  wbole  outline  to  pwsons 


who  mlg^t  be  approaching  It  At  the  time  ot 
tbe  accid^it,  being  tbe  open  day,  there  was 
no  necessity  for  the  placing  of  lights  about 
it  Neither  was  It  a  thing  which  plaintiff, 
upon  making  tbe  turn  from  Figueroa  street 
onto  Seventh,  was  suddenly' confronted  with, 
for  in  ber  own  testimony  she  stated  that  aft- 
er turning  the  comer  of  the  street  she  trav- 
eled for  a  distance  of  about  100  feet  before 
her  automobile  struck  tbe  mixer.  Moreover, 
she  testified  that  she  did  not  see  the  mixer  at 
all  before  she  collided  with  It,  which  must  be 
interpreted  to  mean  that  she  did  not  look  in 
tbe  direction  of  it  If  the  machine,  as  was 
tbe  fact,  was  plainly  discernible  in  all  of  its 
projecting  parts  to  those  who  traveled  upon 
tbe  street  and  was  so  placed  that  contact 
with  it  might  easily  be  avoided.  It  wonld  foU 
low  that  defendant  had  exercised  all  the  care 
required  of  it  in  the  drcumstancee.  Tbe  neg- 
ligence. If  any  there  was,  which  i»«dnced  tbe 
damage  must  be  said  to  have  been  that  of 
the  driver  of  the  automobile. 

[S]  Counsel  tor  respondent  argues  that  c 
barricade  should  have  been  built  about  the 
mixer.  Such  a  barricade  would  merely  have 
added  to  the  obstructlcai  presented  .by  the  ma- 
diine  and  could  not  have  served  to  give  any 
better  notice  of  tbe  presence  there  of  the 
mixer  than  did  the  object  itself.  Hie  evi- 
dence does  not  sustain  the  findings  made  by 
tbe  trial  judge. 

The  Judgment  Is  reversed. 

We  concur:    CONRBT,  P.  J.;   SHAW,  J, 


(67  C!»l.  App.  467) 

RAY  V.  LANKERSHIM  GRAIN   CO. 
(Civ.  3819.) 

(District   Court   of   Appeal,   Second   District 
Division  1,  California.    April  27,  1922.) 

1.  Cests  «=>205,  206— Mamoraadam  of  costs 
with  affidavit  attached  prima  facie  right  to 
Insert  amount  la  Judgment 

The  memorandnm  of  costs,  with  an  affidavit 
attached  containing  all  the  requisite  statements 
as  the  same  are  specified  in  Code  Civ.  Proc.  J 
1033,  establishes  tbe  prima  fade  right  to  have 
the  total  amount  shown  by  those  items  inserted 
in  the  judgment  and  it  devolves  upon  the  party 
objecting  to  show  that  the  items  were  not  prop- 
er^ included  within  the  cost  bUL 

2.  Costs  «=»  184(1)— Party  claiming  wltaess 
faes  at  cost*  need  not  have  paid  the  fees. 

It  ia  not  essential  to  the  right  of  a  party, 
who  claims  witness  fees  as  costs,  that  ha 
■hooid  first  have  paid  the  fees. 

Appeal  from  Snperlor  Court,  Los  Angeles 
County;    T.  N.  Harvey,  Judge. 

Action  by  Carl  Ray  against  the  Lanker- 
sblm  Grain  Company,  •  flctltiouB  name, 
owned  and  operated  by  H.  D.  Clarke.    Jb'rom 
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an  order  denying  motion  to  retax  costs,  de- 
fendant appeals.     Alllrmed. 

Wettaerbom,  Hoyt  &  Jones,  of  Los  Angeles, 
for  appellant 

Fred  W.  Morrison,  of  Los  Angeles,  for  le- 
siMndent 

JAMES,  J.  The  defendant  asked  to  have 
certain  Items,  appearing  In  a  memorandum 
of  costs  which  the  plaintiff  filed,  disallowed. 
The  court  denied  the  motion.  Defendant  has 
appealed  from  the  order. 

[1,2]  After  notice  of  decision  and  within 
the  time  required  by  section  1033,  Code  of 
Ciril  Procedure,  the  plaintiff,  in  the  court 
below,  filed  his  memorandum  of  costs.  In 
this  memorandum,  various  items  appeared 
as  for  fees  of  witnesses,  who  were  seven  in 
number,  such  fees  including  the  per  diem 
fixed  by  the  statute,  together  with  the  mile- 
age charge  which  is  allowed  to  be  collected. 
It  included  notary  charges  for  talcing  a  depo- 
sition of  one  Nye  at  Cheyenne,  Wyo.,  amount- 
ing to  $6,  and  a  witness  fee  of  $2,  with  a 
mileage  charge  of  10  cents  for  the  attendance 
of  the  witness  upon  the  talUng  of  his  depo- 
sition. The  other  charges  were  for  the  serv- 
ing of  subpoenas.  Plaintiffs'  attorney  at- 
tached to  the  memorandum  his  athdavit, 
which  in  all  resx>ects  was  sutHcient  to  estab- 
lish prima  fade  the  regularity  of  the  charges 
made.  This  affidavit  contained  the  state- 
ment that,  to  the  best  of  his  luiowledge  and 
belief,  the  items  "in  the  within  memorandum 
of  costs  and  disbursements  are  true  and 
correct  and  have  been  necessarily  incurred  in 
this  cause."  It  was  further  set  out  in  the 
affidavit  that  the  witnesses  actually  attended 
at  the  trial  and  actually  traveled  the  num- 
ber of  miles  claimed  for  each,  and  that  in 
the  Judgment  of  the  affiant,  each  of  the  wit- 
nesses was  a  necessary  and  material  one.  A 
statement  as  to  the  correctness  of  the  serv- 
ice charges  was  also  included.  In  the  notice 
of  motion  to  have  the  court  tax  the  costs,  it 
was  stated  generally  that  the  motion  would 
be  upon  the  ground  that  the  charges  were 
not  correct  And  were  not  taxable  against  the 
defendant,  and  would  be  based  upon  an  affi- 
davit and  the  records  and  files  in  the  case. 
Appellant  does  not  claim  that  the  witnesses 
were  not  legally  required  to  attend  upon  the 
trial,  or  that  they  did  not  so  attend,  but 
makes  the  contention  that,  because  they  did 
not  demand  their  fees  when  subpoenaed,  they 
could  not  afterwards  collect  compensation. 
The  second  contention  is  that  a  party  may 
not  Include  in  his  cost  bill  items  as  for  fees 
due  witnesses,  unless  he  has  actually  paid 
such  fees.  •  The  affidavit  attached  to  the  cost 
bill  contained  all  the  requisite  statements  as 
the  same  are  specified  In  section  1033,  Code 
of  Civil  Procedure.  The  memorandum  of 
costs,  with  such  an  affidavit  attached,  es- 
tablished prima  fade  the  right  of  the  plain- 


tiff to  have  the  total  amount  shown  by  those 
items  Inserted  in  the  Judgment  Bamhart  v. 
Kron,  88  Cal.  447,  26  Pac.  210;  MiU»  t. 
Highland  D.  Co.  et  al.,  01  CaL  103,  27  Paa 
S36.  It  devolved  npon  the  moving  party  to 
show  that  tbe  items  were  not  properly  In- 
cluded within  the  cost  bill,  and  this  it  failed 
to  do.  There  was  no  showing  that  any  wit- 
ness had  waived  his  costs  and  presumptively, 
each  having  been  duly  required  by  subpoena 
to  attend  at  the  trial,  each  would  have  a 
legal  claim  against  the  plaintiff  for  the 
amount  of  his  feea  Plaintiff  having  incurred 
such  liability  was  entitled  to  have  Judgment 
to  cover  it  It  is  not  essential  to  the  right  of 
a  party  who  claims  witness  fees  as  costs  that 
he  should  have  first  paid  the  fees.  Unfortb 
V.  S.  F.  Gas  &  Electric  Co.,  9  CaL  App.  434, 
99  Pac.  716.  No  showing  was  made  that  tlw 
notary  charge  of  $5  for  the  taking  of  the 
deposition  of  the  witness  Nye  in  Wyoming 
was  excessive,  or  that  the  witness  fee  of  92 
and  mileage  of  10  cents,  presumably  paid  to 
the  witoess  to  secure  his  attendance  before 
the  notory,  was  not  proper  to  be  collected. 
The  order  la  affirmed. 

We  concur:    CONRDY,  P.  J.;  SHAW,  J. 


(67  Cal.  App.  496) 
PEOPLE    V.    GROENiG.      (Cr.   604.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
Ifomia.  April  28,  1922.  Hearing  Denied 
by  Supreme  Court  June  26,  1922.) 

1.  IndletfflMt  aad  Information  «=>I74 — Indlot- 
ment  as  principal  sustains  oonviotlon  for  «I4» 
Ing  and  abattlng. 

Under  Pen.  Code,  f|  31,  871,  an  indictment 
charging  defendant  in  the  usual  form  as  prin- 
cipal with  the  crime  of  grand  larceny  is  suffi- 
dent  to  sustain  a  conviction,  thongh  the  evi- 
dence shows  he  aided  and  abetted  the  com- 
mission of  the  offense. 

2.  Criminal  law  «=»785(I9)— Instruotlan  as 
to  witness  testifying  falsely  held  not  te  rso 
quire  reversal. 

The  giving  of  an  instruction  that,  if  any 
witness  had  willfully  sworn  falsely  as  to  any 
material  matter  the  Jury  sho<ild  distrust  his 
entire  evidence,  does  not  require  reversaL 

3.  Criminal  law  «s»7»2(2)— Evldeaee  keld  t* 
anthorize  Instruction  as  to  aiding  and  ab«t» 
ting. 

An  instruction  in  the  language  of  Pen. 
Code,  I  81,  that  all  persons  concerned  in  th« 
commission  of  a  crime,  whether  directly  com- 
mitting. Uie  act  or  aiding  and  abetting  ha  the 
act  are  principals,  was  proper  where  there 
was  evidence  on  the  charge  of  larceny  of  an 
automobile  tending  to  show  that  defendant  had 
employed  others  to  steal  tife  aatomobile  and 
drive  it  into  another  stata.  i 
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4.  Larceny  4=973— Evidence  heM  not  to  war- 
rant charge  on  ilefendant's  ownership  of 
stolen  antomoblle. 

Where  defendant  and  the  owner  of  an  au- 
tomobile had  a  contract  whereby  defendant 
was  to  receive  an  automobile  in  a  trade  for 
land,  and,  pending  consnmmation  of  the  trade, 
the  automobile  was  stored  in  a  garage  from 
which  defendant  had  the  right  to  take  it  for 
demonstration  purposes  ouiy,  and  defendant 
had  expressly  refused  to  accept  title  to  the  au- 
tomobile on  the  ground  it  would  impose  the 
risk  of  loss  on  him,  the  title  had  never  passed 
to  defendant,  under  Civ.  Code,  §  1141,  so  that 
it  was  not  error  in  a  prosecution  of  defendant 
for  larceny  of  the  automobile  to  refuse  a  re- 
quested instruction  based  on  the  theory  Uiat 
the  title  to  the  automobile  had  'passed  to  the 
defendant  before  it  was  stolen. 

5.  Criminal  law  iS=>53t  (3)— Evidence  held  to 
sustain  finding  oonfession  was  voluntary. 

Where  there  was  no  evidence  that  any 
threats  or  promises  had  been  made  to  defend- 
ant to  induce  him  to  make  a  confession,  and 
it  appeared  that,  immediately  before  he  made 
tiie  statement,  the  district  attorney  stated  the 
charge  against  him,  informed  him  he  did  not 
have  to  talk  but  that  they  would  listen  to  any 
explanation  he  chose  to  make,  the  conrt  and 
jury  were  Justified  in  concluding  that  the 
confession  was  free  and  voluntary. 

6.  Crlmlfial  law  €=>535(2)— Evidtenoe  aside 
from  oonfession  held  to  show  corpus  delicti. 

Evidence  that  the  automobile  defendant 
wae  charged  with  having  stolen  was  in  a  locked 
garage  on  a  certain  evening,  and  that  next 
morning  the  garage  was  discovered  to  have 
been  broken  open  and  the  car  was  gone  and  it 
was  later  found  in  another  state,  is  proof 
sufficient  to  sustain  the  corpus  delicti  of  lar- 
ceny of  the  automobile  aside  from  defendant's 
confession. 

7.  Criminal  law  (e=>5l  I  (7)— Evidence  held 
euffiolent  to  corroborate  testimony  of  accom- 
plice. 

In  a  prosecution  for  larceny  of  an  auto- 
mobile, where  a  witness  for  the  state  testified 
defendant  had  employed  witness  and  anoUier 
to  steal  the  car,  defendant's  written  confes- 
sion and  his  testimony  at  the  trial  held  suffi- 
cient to  corroborate  the  testimony  of  the  ac- 
complice and  sustain  the  conviction. 

Appeal  from  Superior  Conrt,  San  Joaqnin 
Connty ;  George  F.  Buck,  Judge. 

Gus  Groenig  was  convicted  of  grand  lar- 
ceny, and  he  appeals  from  the  Judgment  of 
conviction  and  from  the  order  denying  his 
motion  for  a  new  trial.   Affirmed. 

R.  W.  Dodge  and  H.  O.  SUnley,  botli  of 
Stockton,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chaa.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  This  appeal  Is  from  the 
judgment  of  convlctloD  of  the  crime  of  grand 
larceny  and  the  order  denying  defendant's 
motion  for  a  new  trial.     He  was  charged 
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with  the  theft  of  an  automobile,  alleged  to 

belong  to  Henry  Boehm. 

The  defendant  and  his  wife  agreed  to  sell 
the  latter's  house  and  lot  to  Boehm  on  the 
terms  set  out  In  the  following  contract  ex- 
ecuted by  the  parties  on  the  day  It  bears 
date: 

"This  agreement  made  this  12th  day  of 
Jan.,  1921,  between  Gus  Groenig  and  Lydia  L 
Groenig,  wife  of  Gus  Groenig,  first  party  and 
Henry  Boehm  second  party.  First  party  is 
agreed  to  sell  and  second  party  is  agreed  to 
buy  property  on  lot  7,  block  11,  Lodi,  Samhart 
tract,  for  the  sum  of  $2,000,  difference  in  trade 
on  automobile  (Bnii^  7  passenger).  First 
party  furnishes  deed  certif.  of  title  insurance 
policy  to  date.  Deposit  $2,000  in  the  Farmers' 
&  Merchants'  Bank  at  Lodi,  CaL,  payable  to 
Lydia  I.  Groenig  on  delivery  of  above  stated 
papers  about  17th  of  Jan.,  1921. 

"Lydia  I.  Groenig. 

"G.  Groenig. 

"Beinrich   Boehm." 

On  the  same  day  Boehm's  check  was  de- 
posited with -the  bank,  together  with  a  let- 
ter of  instructions  reading  as  follows: 

"Inclosed  herewith  is  my  check  for  $2,000 
on  the  Farmers'  & 'Merchants'  State  Bank  of 
Lacrosse,  Kansas,  payable  to  yon.  You  are 
authorized  to  forward  said  check  for  collection 
and  when  paid  yon  are  to  deliver  the  said  sum 
of  $2,000  to  Lydia  I.  Groenig  and  O.  Groenig, 
upon  delivery  to  you  by  them  of  a  deed  prop- 
erly executed  conveying  to  me  the  following 
premises:  Lot  7,  block  11,  liodi,  Barnhart 
tract,  said  deed  to  be  accompanied  by  a  cer- 
tificate of  title  showing  premises  free  and 
clear  of  any  and  all  incumbrances.  Also  an 
insurance  policy  assigned  to  me  of  $2,000, 
covering  buildings  now  on  premises.  You  are 
also  authorized  to  have  said  deed  placed  on 
record  for  me.    •    •    *       Heinrich  Boehm." 

The  defendant  testified  that  he  delivered 
the  deed,  certificate  of  title,  and  assignment 
of  the  insurance  policy  to  the  bank  on  the 
19tta  day  of  January.  The  manager  of  the 
bank,  Mr.  Mettler,  denied  this  statement  and 
testified  that  such  papers  were  not  produced 
by  defendant  until  February  2d.  The  defend- 
ant testified  that,  when  he  delivered  these 
pax)ers,  be  asked  Mettler  to  give  him  the 
$2,000  deposited,  but  that  Mettler  refused, 
saying  that  "he  could  not  turn  that  over  to 
me  until  Mr.  Boehm  got  back." 

J.  H.  Boehm  testified  that  the  automobile 
was  placed  in  a  garage  in  Lodi  on  the  day 
the  agreement  was  executed,  with  instruc- 
tions to  the  proprietor  thereof  to  keep  It — 

"until  Mr.  Groenig  would  have  time  to  bring 
down  the  papers  of  the  place  and  until  we 
got  our  license  for  the  car  and  everything 
in  shape  so  we  could  turn  the  things  over,  and 
•  •  •  that  if  Mr.  Groenig  brought  ahybody 
there  to  demonstrate  the  car  ♦  •  •  he 
would  have  the  right  to  demonstrate  it,  but  to 
bring  it  back  after  it  was  demonstrated." 
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About  Jannary  2l8t  defendant  and  one 
R.  li.  Brown  took  tbe  automobile  out  of  the 
garage  and  later  returned  It  On  tbe  ere- 
nlng  of  January  23d  tbe  automobile  was  in 
ttie  garage,  which  was  locked  for  thie  night 
The  next  morning  it  was  discovered  that  the 
garage  had  been  broken  into  and  the  auto- 
mobile taken.  It  was  finally  located  in  El 
Paso,  TextLS.  Malcolm  Lee  testified  that, 
during  tbe  afternoon  of  January  28d,  he  was 
riding  in  an  automobile  with  the  defendant 
and  Brown,  they  two  being  in  the  front  seat 
and  Lee  in  ths  rear,  and  that,  in  a  conversa- 
tion between  the  defendant  and  Brown,  "I 
beard  about  $S00  to  take  it  to  El  Paso  but 
I  didn't  get  all  the  words  that  were  in  there" ; 
that  between  1:30  and  3  o'clock  the  next 
morning  Brown,  a  man  named  Henry  Bech- 
told,  and  the  witness  took  the  automobile 
trcm  in  front  of  defendant's  residence  and 
drove  it  away,  finally  reaching  El  Paso  with 
It;  that  the  witness  assumed  the  name 
Earl  McDonald  on  the  trip;  that  the  wit- 
ness wrote  the  defendant  from  some  town 
near  Phoenix,  Ariz.;  and  that  in  reply  he 
received  a  money  order  from  defendant  for 
the  sum  of  $80.  About  January  2&th  the 
defendant  informed  Bobbin  that  he  could 
not  wait  any  longer  to  consummate  the  sale 
of  the  bouse  and  lot,  as  he  had  an  opportuni- 
ty to  ten  to  another  person,  and  tbe  parties 
then  agreed  upon  a  sale  to  Boebm  for  $8,000 
in  cash,  in  lieu  of  the  original  agre«nent, 
Boebm  to  keep  the  automobile  If  recovered. 
On  February  2d  the  transfer  of  the  property 
was  made  on  that  basis. 

After  his  arrest  the  defendant  made  a 
■tatonent  to  the  district  attorney.  The 
statement  was  taken  down  in  shorthand  by 
the  court  reporter,  who  testified  to  the  con- 
tents thereof  at  the  trial.  After  stating  the 
substance  of  the  agreement  with  Boehm,  the 
defendant  said : 

"I  was  to  clear  this  house,  which  I  did,  and 
he  was  to  dear  this  car  and,  being  a  Kansas 
car,  we  were  to  have  10  days  in  which  to  do 
this.  •  •  *  He  had  left  the  car  in  the  ga- 
rage there.  *  *  *  He  gave  me  the  privilege 
of  using  it  or  selling  it,  or  anything  like  that. 

*  *  *  I  met  this  man  Brown.  I  asked  him 
if  he  didn't  know  somebody  that  wanted  to 
buy  a  Haines.  *  *  *  I  told  bim  I  had  an- 
other car  that  I  had  Just  taken  in  on  a  trade, 
and  I  described  it  to  him.  He  says  right  away, 
'I  know  where  we  can  sell  that.'  •  •  •'  We 
went  over  to  tbe  garage  and  I  told  the  garage 
man,  I  says  let  him  have  the  car.  *  *  *  So 
I  went  along  with  Mm  out  here  to  Elk  Orove, 
somewhere  by  Oalt,  the  fellow  wanted  to  buy, 
but  he  didn't.  •  •  *  Brown  seemed  to  be 
kind  of  pressed.  *  *  *  On  the  way  back  I 
gave  Brown  $70  or  $75.  •••  I  will  tefl 
yon  the  truth  and  take  what  comes;  I  will  be 
candid  with  yon.  •  •  ♦  I  had  given  Brown 
this  money,  and  I  says  now.  If  you  don't 
sell  the  car  I  will  be  loser  here.'  •  •  •  I 
took  this  car  back  that  evening  to  the  garage. 

•  •  •  I  seen  him  somewhere,  I  think  it  wag 
on  Main  street  there  again  that  day,  and  we 


said  something  about  tliis  money  and  so  on. 
Well,  be  says,  there  is  more  than  one  way  to 
get  around  things.  *  *  *  He  said  if  he  bad 
a  car  he  could  go  out  and  make  big  money 
bootlegging.  •  •  *  I  opposed  the  proposi- 
tion. *  *  *  He  said  he  would  see  that  I  got 
rid  of  that  ear  if  we  had  to  steal  it.  And 
there  is  where  the  trouble  started,  gentlemen, 
and  there  is  where  I  should  have  said  some- 
thing else;  but,  of  course,  I  didn't  say  anything. 
WeU,  I  don't  really  know  just  how  these 
things  went  on  and  so  on,  anyway  they  oc- 
curred. Now  then,  I  didn't  see  Brown  from 
that  day  on^I  believe  it  was  Friday — ^until 
Sunday  when  he  came  to  my  house,  he  says 
that  he  had  hired  a  man,  I  don't  know  what 
his  name  is,  but  he  had  hired  a  fellow,  and  he 
says  we  are  going  to  do  the  business.  He  says 
you  stay  at  home  to-night;  stay  with  your 
family  so  yon  won't  get  into  trouble  and  your 
family  will  be  with  yon.  This  was  Sunday 
night  and  Brown  asked  me  for  some  money. 
WeU,  the  long  and  short  of  it,  gentlemen,  I 
gave  him  some  money.  I  know  I  was  a  fool, 
but  I  did  it  •••  I  hadn't  told  Brown 
where  to  take  this  car.  That  was  up  to  him 
to  do  with  as  he  liked.  •  •  •  I  don't  know 
whether  I  asked  him  to  destroy  it  or  sell  it,  or 
what  I  had  the  opinion  that  Brown  was  going 
to  sell  this  car.  •  •  •  My  wife  didn't  know 
anything  about  this.  *  *  *  On  Snnday  aft- 
ernoon I  says  to  him;  "Xow  here  Brown,  it 
something  goes  wrong  Jiere,  yon  know  I  have 
a  tamUj  here,'  and  I  says,  "I  don't  mind  giv- 
ing yon  any  money,  as  far  as  money  is  con- 
cerned, if  you  need  it  so  bad  as  that'  but  I 
says,  1  don't  want  to  get  into  trouble  here 
in  any  way.'  I  says:  If  yon  go  to  work  and 
do  this  and  there  is  any  trouble,  yon  will  put 
me  into  it  and  i  with  a  family  will  have  t» 
stand  for  it.'  He  says:  "No,  I  won't  do  no 
such  a  thing.  I  wiU  go  to  jail  first'  •  •  • 
He  said  he  would  not  be  caught." 

The  defendant  stated  that  several  daya 
after  tbe  theft  he  received  a  letter  frtim 
Phoenix,  Aris.,  and  continued  hia  narrative. 


"It  said  something  like  this:  1>ear  Cousin: 
I  am  coming  to  see  you.  Evetything  is  dried 
up  here.    I  haven't  any  money.    Send  me  $80.' 

*  •  •  It  was  signed  "McDonald.'  •  •  •  I 
didn't  know  I   had  a  cousin   by  that  name. 

*  *  *  I  didn't  say  anything  to  my  wife.  I 
wish  I  had,  maybe  things  would  have  been 
different,   and  of  course,   I  was   seared  too. 

*  *    *    I    got   a    money    ordet>   for   $80.00. 

*  *  *  About  the  time  I  went  to  get  this 
money  order  I  decdded  it  was  Brown  that  had 
written  that  letter,  see,  and  I  was  afraid  some- 
body was  on  my  track,  either  to  get  the  money 
or  do  me  personal  harm.  *  *  *  In  order  to 
keep  my  good  name  over  there  I  substitated 
another.  *  *  *  I  sent  that  money  order 
from  LodL    I  got  it  at  Woodbridge." 

At  tbe  trial  the  deftodant  attempted  to 
explain  away  the  incriminating  statements 
made  to  tbe  district  attorney.  His  explana- 
tion is  far  from  convincing  and  It  was  for 
the  Jury  to  determine  wtaicb  story  to  beUeve. 

l%e  defendant  further  testified  that,  aftsr 
the  original  contract  had  been  aigneA: 
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xjoha  and  I  we  drove  tip  to  my  house,  I  be- 
Bere    be    talked   with   my   wife    a    litUe   bit 

•  •  •  and  he  says:  'Well,  what  will  we  do 
with  the  antomobUe?*  "Well,'  I  say^  'We  will 
leave  it  right  here  if  I  had  a  garage  to  put  it 
in  but  I  haven't  got  it  and  it  can't  stay  out- 
side.' •  *  •  I  suggested  that  we  run  it 
over    tjiere    in    the    Central    avenue    garage, 

*  *  *  80  we  got  in  and  drove  it  over  there. 
I  says  to  this  man  Olenberger  (the  proprietor 
of  the  garage) :  'I  want  to  leave  the  car  here 
for  a  short  period  of  time  nntil  we  get  settled 
np  on  the  deal;  *  *  *  I  have  took  this  car 
in  on  a  trade  and  we  got  to  get  papers  for  it.' 
So  this  man  Boebm  took  the  key  and  gave  it 
to  him,  what  be  done  with  it  I  don't  know,  he 
went  into  the  o£fice  and  talked  with  the  man." 

The  defendant  testified  that,  at  the  time 
of  the  transfer  of  the  honse  and  lot  on 
February  2d,  be  said  to  Mettler,  In  explana- 
tion at  the  diange  of  terms: 

"^f  yon  remember  this  deal  we  made,  John 
and  Henry  Boehm  and  myself,  •  •  •  this 
automobile  had  disappeared  and  under  the  con- 
ditions these  papers  cannot  be  transferred  as 
tiiey  are  onder  that  contract" 

Relative  to  his  right  to  use  the  automol>ile, 
tile  defendant  testified  on  cross^zamtnatton : 

'^  didn't  hear  Mr.  Boehm  say  anything  to 
this  Mr.  Olenberger.  I  asked  Olenberger  what 
Hm  inatmctiona  were  and  Olenberger  told  me 
that  I  could  nse  the  car  for  demonstrating 
purposes  and  so  on  as  per  Mr.  Boehm's  or- 
ders." 

Mr.  Mettler  testified  that,  a  few  days  be- 
fore the  car  was  stolen,  the  defendant  asked 
him  whether.  If  the  car  was  delivered  to  him 
and  thereafter  stolen,  Boehm  or  defendant 
•^rould  be  loser" ;  that  witness  replied  that 
he  thought  the  defendant  would  have  to 
stand  the  loss;  and  that  the  defendant  then 
said  that  he  would  not  accept  it  under  those 
circumstances^  Mettler's  testimony  as  to 
this  conversation  stands  wholly  tincontradlct- 
ed.  The  foregoing  lengthy  statement  of  the 
evidence  Is  deemed  necessary  to  an  intel- 
ligent understanding  of  the  iMints  made  on 
this  appeal. 

[1]  The  indictment  was  in  the  usual  form 
and  charged  the  defendant  as  a  principal. 
The  evidence  shows  that  he  aided  and  abut- 
ted In  the  commission  of  the  crime.  The  ai>- 
pellant  contends  that  the  indictment  Is  in- 
sufficient In  that  it  fails  to  allege  that  de- 
toidant  so  aided  and  abetted.  There  is  no 
merit  In  the  contention.  Pen.  Code,  SI  31 
and  on :  People  v.  Nolan,  144  CaL  7S,  77  Pac, 
774. 

[2]  It  la  claimed  that  the  court  erred  In 
giving  the  following  instruction:  "If  any 
witness  examined  before  yon  has  willfully 
sworn  falsely  as  to  any  material  matter.  It 
Is  your  duty  to  distrust  his  entire  evidence." 
This  instruction  was  criticized  in  People  v. 
Delucchi,  17  CaL  App.  96,  102,  118  Pac.  935, 
and  People  v.  Vertrees,  169  Cal.  404,  413, 
146  Pac  S0O,  but  In  neither  case  was  the 
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giving  thereof  hdd  preJndldaL  Instructions 
in  the  Identical  language  above  quoted,  or 
in  stronger  terms,  have  often  been  approved. 
People  V.  Plyler,  121  CaL  160,  183,  63  Pac. 
553;  People  v.  Fitzgerald,  138  Cal.  39,  45, 
70  Pac.  1014;  White  v.  Dtsher,  67  Cal.  402, 
7  Pac.  826;  People  v.  Lon  Yeck,  123  Cal. 
246,  55  Pac.  984;  People  v.  KeUy,  146  Cal. 
119,  123.  79  Pac.  846;  People  v.  Thomson, 
145  Cal.  717,  722,  79  Pac.  4.35. 

[3]  The  court  Instructed  the  jury  In  the 
language  of  section  31  of  the  Penal  Code. 
It  is  urged  that  such  instruction  was  not  ap- 
plicable to  the  charge  or  the  evidence.  The 
evidence  quoted  clearly  shows  that  the  In- 
struction was  proper. 

[4]  Appellant  complains  of  the  court's  re- 
fusal to  Instruct  the  Jury  that  If,  prior  to 
the  23d  day  of  January,  the  defendant  de- 
posited with  the  bank  the  deed  admitted  in 
evidence,  the  certificate  of  title,  and  an  as- 
signment of  the  insurance  policy  on  the 
buildings,  "then  the  title  to  said  automobile 
vested  absolutely  in  said  Ous  Groenig  and 
Lydia  Groenig  by  such  delivery  of  said 
papers,  and  said  Henry  Boehm  ceased  there- 
by to  be  the  owner  of  said  Buick  car  and  de- 
fendant could  not  be  guilty  of  a  larceny 
thereof :  that.  If  the  automoUle  at  the  time 
of  the  alleged  theft  was  the  property  of  the 
defendant,  the  defendant  could  not  be  guilty 
of  stealing  the  same;  and  that  if,  "on  or 
about  January  23,  1921,  defendant  had 
dtme  all  that  was  required  of  him  to  con- 
summate the  agreement  with  Han7  Boehm. 
whereby  said  automobile  was  to  be  turned  In 
to  defendant  as  part  payment  for  a  honse 
and  lot  to  be  conveyed  to  said  Henry  Boehm, 
then  you  will  find  the  defendant  not  guilty." 
The  only  Instruction  given  by  the  court  rela- 
tive to  the  ownership  of  the  automobile  was, 
In  appropriate  language,  that,  If  the  de- 
fendant stole  the  automobile  at  the  time 
alleged  and  the  same  was  then  the  personal 
property  of  Henry  Boehm,  the  Jury  should 
convict 

The  whole  testimony,  even  that  of  the  de- 
fendant shows  that  title  to  the  automobile 
never  passed  to  blm.  Section  1141,  Civ. 
Code.  There  Is  no  .evidence  whatever  that 
Boehm  delivered  it  to  defendant  or  that  the 
latter  accepted  it  with  the  intention  of  pass- 
ing title  but,  to  the  contrary,  the  evidence 
shows  that  both  parties  understood  that  title 
had  not  passed.  The  defendant  told  Mettler 
he  would  not  accept  delivery  until  the  trans- 
action was  completed.  When  It  was  learned 
that  the  automobile  was  gone,  the  defendant 
and  Boehm  entered  into  a  new  agreement 
by  the  terms  of  which  Bodmi  paid  an  addi- 
tional thousand  dollars  for  the  house  and  lot 
in  lieu  of  the  delivery  of  the  automobile  and 
neither  of  them  contended  or  suggested  that 
title  to  the  automobile  had  passed  prior  to 
the  theft.  Neither  in  his  lengthy  statement 
to  the  district  attorney  nor  in  his  testimony 
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given  at  fhe  trial  did  the  defendant  once  say 
that  he  even  thought  that  the  automobile 
belonged  to  him  or  that  he  had  the  right  to 
take  It  There  was  no  evidence  to  whldi  the 
refused  instructions  were  applicable. 

[6]  The  admission  In  evidence  of  the  de- 
fendant's statement  to  the  district  attorney 
Is  assigned  as  error  on  the  ground  that  It 
was  not  voluntary.  The  testimony  shows 
that  no  tlireats  or  promises  were  made  to  in- 
duce the  defendant  to  make  the  statement  and 
that  the  statement  was  voluntary  on  his  part 
Immediately  before  the  defendant  made  the 
statement  the  district  attorney  said  to  him : 

"6u8,  yon  are  brought  back  as  yon  probably 
know,  on  a  charge  of  grand  larceny  of  an  au- 
tomobile, for  taking  an  automobile  belonging 
to  a  man  by  the  name  of  Boehm,  a  preacher 
out  here  at  Lodi;  I  had  yon  brought  np  iiere. 
If  you  have  anything  to  say  about  the  matter 
we  will  listen  to  yon.  Yon  don't  have  to  talk; 
we  are  not  going  to  attempt  to  make  you  talk. 
If  you  have  an  explanation  to  make  we  will 
l>e  glad  to  listen  to  yon." 

From  this  testimony  the  court  and  Jury 
were  Justified  In  concluding  that  the  state- 
ment was  free  and  voluntary. 

[I]  Appellant  contends  that  independ^tt 
of  the  defendant's  statement  or  confession, 
the  corpus  delicti  was  not  established.  The 
evidence  shows  that  on  the  evening  of  Janu- 
ary 23d,  the  automoUIe  was  in  a  locked 
garage,  that  the  next  morning  it  was  dis- 
covered that  the  garage  had  been  broken 
<qpen  and  that  the  car  was  gone,  and  it  was 
later  found  in  m  Paso,  Tex.  Certainly,  such 
proof  is  sufficient  to  dtow  that  the  machine 
was  stolen. 

[7]  It  Is  lastly  urged  that  the  witness  Lee 
was  an  accomplice  in  the  commission  of  the 
crime  and  that  there  is  not  sufficient  cor- 
roboration of  his  testimony.  The  defendant's 
testimony,  given  at  the  trial,  and  his  state- 
ment made  to  the  district  attorney  are,  either 
of  them,  amply  sufficient  corroboration.  The 
evidence  establishes  the  defendant's  guilt 
with  unusual  certainty. 

The  Judgment  and  order  are  affirmed. 

We  concur :  HART,  J. ;  BURNETT,  J. 


(!>T  Cal.  App.  639) 

CRUM  V.  CRUM. 


(Civ.  2441.) 


(District  Court  of  Appeal,  Third  bistriet  Cal- 
ifornia.   May  2,  1922.) 

I.  Dlvore*  «S3 1 27 (3)— Corroboration  of  plain- 
tiff's testimony  as  to  omalty  to  required  to 
prevent  oolluslon. 
The  main  purpose  of  Civ.  Code,  i  180,  pro- 
viding that  no  divorce  can  be  granted  upon  the 
uncorroborated   statement   admission,   or  tes- 
timony of  the  parties,  was  to  prevent  collusion. 


2.  Divorce  <e=9l27(4)— Plaintiff  need  not  bo 
eorroboratod  as  to  every  act  of  cruelty  charg- 
•d  by  her. 

In  an  action  for  divorce  on  the  ground  of 
cruelty,  where  plaintiff  alleged  and  testified  to 
a  large  number  of  acts  of  cruelty  on  the  part 
of  defendant  it  was  not  necessary  that  her 
testimony  be  corroborated  as  to  every  act  of 
cruelty. 

3.  Divorce  <3=3l27(4)— Testimony  of  daughter 
of  parties  held  to  corroborate  wife's  testt> 
mony  as  to  husband's  crueity. 

In  an  action  for  divorce  brought  by  the  wifa 
pn  the  ground  of  the  husband's  cruelty,  testi- 
mony by  the  daughter  of  the  parties  as  to 
some  of  the  acts  of  cruelty  alleged  by  plaintiff 
held  BUfiicient  corroboration  of  plaintiff's  tes- 
timony to  entitle  her  to  a  divorce,  especially 
where  the  husband  vigorouEly  resisted  the  di-. 
Torce  at  the  trial  and  on  appeal,  so  there  could 
be  no  suspicion  of  coUnsion. 

4.  Divorce  <S=>27(3)— Crvelty  Is  not  llmitail  to 
physical  violence. 

Extreme  cruelty  as  a  ground  for  divorco 
embraces  not  only  physical  violence,  but  also 
any  conduct  in  one  of  the  married  parties  which 
may  produce  mental  anguish  or  suffering  in  ti&A 
other,  or  which  furnishes  reasonable  apprehen- 
sion that  the  continuance  of  cohabitation  under 
the  drcumstances  may  be  attended  with  bodily 
harm  committed  by  one  upon  the  other. 

5.  Divorce  <»=>I84(I0)— Dsfondanrs  evldeaco 
not  necessarily  considered  on  question  of  saf> 
flclency  of  evidence  to  support  deereo  for 
plaintiff. 

Where  the  single  question  submitted  on  ap- 
peal from  a  judgment  granting  divorce  to  plain- 
tiff is  whether  the  decision  of  the  trial  court  is 
sufficiently  supported  by  the  evidence,  the  limit 
of  inqniry  by  a  reviewing  court  is  whether 
there  is  sufficient  evidential  support  to  uphold 
the  findings,  and  the  appellate  court  is  not  al- 
ways required  to  consider  the  evidence  present- 
ed by  defendant 

Appeal  from  Superior  Court  Kings  Coun- 
ty;   H.  L.  Short  Judge. 

Action  for  divorce  by  Essie  B.  Cram 
against  Samuel  D.  Crum.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

J.  C.  C.  Russell,  of  Hanford,  for  appellant 
Clark  Clement  of  Lemoore,  for  respondent 

HART,  J.  The  plaintiff  was  granted  an 
interlocutory  decree  of  divorce  from  the  de- 
fendant on  the  ground  of  extreme  cruelty. 
The  decree  also  awarded  to  plaintiff  the 
custody  of  the  minor  child  of  the  parties, 
Mabel  Ruth  Crum,  age  seven  years,  the  only 
issue  of  the  marriage  of  said  parties,  and 
one-haU  of  the  community  property,  consist- 
ing prindpally  of  real  estate.  The  personal 
property,  of  which  there  was  a  small  amount, 
and  which  also  l>elonged  to  the  community, 
was  awarded  to  the  defendant 

The  defendant  appeals  from  the  Judgment 
under  the  alternative  method  upon  the  sole 
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eronnd  that  the  testimony  of  plaintiff  as  to 
the  acts  of  cnielty  alleged  to  have  been  com- 
mitted by  the  defoidant  upon  her  was  not 
legally  corroborated. 

The  parties  intermarried  in  the  state  of 
Missouri,  in  the  month  of  May,  1908,  and 
removed  to  Kings  connty,  this  state,  about 
two  years  later. 

The  complaint  alleges  that  on  numerous 
occasions  from  the  year  in  which  the  par- 
ties were  married  until  May  12,  1920,  on 
wbich  latter  date  they  separated  and  ceased 
Uvlng  together,  the  defendant  "has  treated 
plaintiff  in  an  extremely  cruel  and  inhuman 
manner,"  following  which  averment  is  a 
speciflcatlon  of  certain  acts  of  cruelty  on 
plaintiff  by  the  defendant  in  the  years  1910, 
1911,  1915,  1916  and  1919.  It  is  alleged  that 
on  one  of  these  occasions  the  defendant,  in 
the  presence  of   others,   called   plaintiff   a 

"d ^n    fool."    a    "d n    b— — ch,"    and 

cnrsed  and  threatened  to  inflict  bodily  injury 

upon  her  by  saying,  "God  d n  you;   I  will 

bust  your  head,"  and  threatened  to  kick 
plaintiff  out  of  the  house;  that  at  another 
time,  the  defendant,  becoming  very  angry 
at  plaintiff,  struck  her  a  violent  blow  "over 
the  head  with  his  gun  case,"  and  that,  on 
another  occasion  si)eclfically  mentioned  in 
tbe  complaint,  the  defendant,  having  been 
asked  by  plaintiff  "a  few  friendly  questions," 
became  sullen  and  morose  and  refused  to  an- 
swer said  questions;  that  thereupon  plain- 
tiff insisted  on  answers,  when  defendant  be- 
came very  angry,  "grabbed  her  with  both 
hands,  and  jammed  her  up  against  some 
■bdves  saying  that  he  was  going  to  kill  her"; 
that  at  this  time  defendant,  without  cause, 
twisted  plaintiff's  arm  painfully,  and  crack- 
ed a  bone  In  one  of  her  fingers";  that  in 
April,  1919,  "while  plaintiff  and  defendant 
were  living  near  Lemoore,  In  said  connty, 
defendant,  wittaont  cause,  grabbed  hold  of 
plaintiff  forcibly  with  his  hands,  and  jammed 
hex  against  the  wall  a  number  of  times,  and 
said  that  he  was  going  to  kill  plaintiff"; 
that,  during  the  four  years  immediately  pre- 
ceding the  date  of  their  separation,  the  de- 
fendant has  practiced  sexual  abuse  upon  the 
plaintiff,  by  reason  whereof  she  has  become 
a  nervous  wreck.  The  complaint  then 
charges  generally  numerous  other  acts  of 
cruelty  practiced  upon  plaintiff  by  defendant 
during  the  four  years  the  couple  resided  In 
Lemoore,  it  being  stated  that,  without  cause, 
the  defendant  "constantly  reviled  plaintiff, 
and  cursed  her  with  the  vilest  language"; 
that  defendant  "has  constantly  been  sullen 
and  morose,  without  cause,  around  home; 
that  he  has  constantly  and  habitually  refused 
to  talk  to  plaintiff,  and  has  never  talked  to 
her  except  when  compelled  by  necessity  to  do 
■0."  There  are  some  other  charges  of  cruel- 
ty in  tbe  complaint  of  a  more  or  less  specific 
nature,  as  to  wbich  no  findings  were  made, 
and  which,  therefore^  require  no  specific  no- 
tice herein. 
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The  complaint  describes  and  specifies  the 
value  of  the  several  pieces  of  real  estate 
wbich  It  alleges  is  the  community  property 
of  the  parties,  and  asks  for  a  division  there- 
of between  said  parties.  The  defendant,  by 
his  answer,  denies  specifically  each  and  every 
material  allegation  of  the  complaint,  and, 
while  not  asking  for  a  decree,  alleges  that 
the  trouble  between  the  parties  has  been  due 
to  the  ungovernable  temper  of  tbe  plaintiff; 
that  she  would  "fly  into  a  rage  and  run  all 
the  hired  men  off  the  ranch,  and  would  not 
allow  any  one  to  come  on  the  ranch  to  work 
for  defendant,"  and  that  she  otherwise  fre- 
quently so  annoyed  and  harrassed  the  de- 
fendant that  he  could  not  do  the  work  on  his 
farm  which  was  required  of  him,  etc. 

The  court  found  generally  that,  since  the 
date  of  the  marriage  between  the  parties 
"the  defendant  has  treated  plaintiff  in  an 
extremely  cruel  and  inhuman  manner,"  and 
also  specifically  found  that  the  several  acts 
of  cruelty  particularized  in  the  complaint, 
and  which  are  therein  alleged  to  have  oc- 
curred in  tbe  years  1910, 1911,  and  1915,  were 
committed  by  the  defendant  as  so  alleged. 
It  was  further  found  that  during  the  period 
of  four  years  immediately  preceding  the  date 
of  the  separation  of  the  parties  the  defend- 
ant practiced  sexual  abuse  upon  plaintiff, 
"with  the  result  that  her  nervous  system 
was  impaired  thereby." 

Reading  the  testimony  in  this  case,  with- 
out reference  to  the  findings  of  the  court, 
one  could  hardly  dodge  the  eonctusion  that 
neither  the  plaintiff  nor  tbe  defendant  was, 
in  the  maintenance  of  their  domestic  rela- 
tions, a  i>aragon  of  amiability  in  disposition. 
The  plaintiff  herself  admitted  that,  on  one 
occasion,  having  been  provoked  by  the  in- 
sulting language  with  which  the  defendant . 
addressed  her,  after  she  had  asked  him  In  a 
singularly  civil  way  some  very  decent  ques- 
tions, emphasized  her  indignation  thereat  by 
hurling  at  him  a  china  coffee  cup  with  such 
accuracy  of  aim  that  It  landed  on  the  side 
of  his  face  with  sufficient  force  to  inflict 
thereon  a  slight  wound.  This  circumstance, 
however,  does  not  mean  that  there  is  not 
sufficient  corroboration  of  the  plalntlfTs  tes- 
timony as  to  tbe  general  cruel  treatment  of 
her  by  the  defendant  during  much  of  their 
married  life.  Indeed,  she  claimed  and  tes- 
tified (and  her  testimony  supporting  this 
claim  was  corroborated  by  her  adopted 
daughter)  that  she  never  at  any  time,  includ- 
ing the  occasion  on  which  she  burled  the  cof- 
fee cup  with  such  telling  effect,  betrayed  ill- 
temper  In  controversies  with  her  husband 
nntU  she  had  become  so  overwrought  through 
his  gross  and  inhuman  mistreatment  of  her 
that  she  was  unable  to  control  herself. 

That  the  testimony  of  the  plaintiff  Is  suf- 
ficiently corroborated  will  readily  appear 
from  an  examination  of  the  evidence.  There 
is  no  need  for  a  detailed  recapitulation  here- 
in of  the  testimony  for  th«  purpose  of  oon* 
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firming  this  dedaratioii.  It  will  gnflloe  mere- 
ly to  r^er  in  a  general  way  thereto. 

The  plaintiff  testifled  that  the  defendant* 
sometimes,  in  the  presence  of  persons  not 
members  of  their  immediate  family,  bad,  on 
frequent  occasions,  addressed  to  her  oppio- 
brlous  epithets,  and  corsed  her,  such  as  "God 

d n    you;"   "you   d n.  b ch,"    and 

that  he  had  threatened  to  break  her  head, 
and  had  at  different  times  violently  struck 
her;  that  be  was  of  a  morose  and  sullen 
disposition,  and  very  seldom  would  answer 
her  with  dviiity,  sometimes  not  at  all,  when 
she  would  ask  him  about  the  business  of 
the  farm.  She  testifled  that  his  manner 
of  maintaining  sexual  relations  with  her. 
Against  objection  by  her,  was  such  that  it 
resulted  in  the  production  of  serious  female 
trouble,  and,  consequently,  in  a  correspond- 
ing impairment  of  her  health. 

The  adopted  daughter  of  the  parties  testi- 
fied that  she  had,  on  two  occasions,  witnessed 
the  infliction  of  physical  violence  upon  the 
plaintiff  by  the  defendant.  One  of  these  oc- 
casions, though,  was  when  the  plaintiff  struck 
the  defendant  with  the  coffee  cup.  As  to 
this  circumstance,  the  little  girl  said  that, 
after  the  cup  was  thrown  by  the  plaintiff, 
tbe  defendant  grabbed  hold  of  her  mother 
and  "Jammed  her  up  against  the  wall,"  and 
repeatedly  bumped  her  head  against  the  wall. 
She  testifled  that  the  Immediate  cause  of 
this  particular  trouble  between  than  was 
that,  after  her  mother  bad  asked  defendant 
some  questions  "in  a  nice  way,"  and  he  had 
refnsed  to  answer  the  same,  except  to  say 

to  the  plaintiff,  "God  d n  yon,  keep  your 

mouth  shut,"  the  latter  became  very  angry, 
and  thereupon  hurled  the  cup  at  defendant. 
The  other  occasion  on  which  the  witness  saw 
'  the  defendant  use  physical  force  on  plaintiff 
was  after  the  couple  had  retired  for  the 
ttig^t  The  witness  said  that  she  heard  a 
noise  in  the  room  occupied  by  the  plaintiff 
and  the  defendant,  and  heard  her  mother 
scream,  and  that  she  (witness)  then  ran  into 
the  room,  and  saw  her  father  In  the  act 
of  Choking  her  mother  while  they  were  in 
bed.  The  witness  undertook  to  interfere, 
when  the  defendant  ordered  her  from  the 
room..  The  little  girl  further  testifled  that 
"every  day  or  so,"  for  a  long  period  of  time 
prior  to  tbe  date  of  the  separation  of  the 
parties,  she  had  heard  the  defendant  curse 
the  plaintiff  and  call  her  offensive  names, 
and  threaten  to  injure  her.  It  is  not  neces- 
sary to  repeat  here  the  language  which  the 
young  witness  testifled  that  she  so  often 
heard  her  father  use  towards  her  mother. 
It  is  sufficient  to  say  that  said  language  was 
about  as  vile  and  offensive  as  can  well  be 
Imagined.  The  .witness,  in  effect,  testifled 
that  such  abuses  of  the  plaintiff,  by  the  de- 
fendant were  a  common  occurrence. 

The  family  physician  testified  that  be  had. 
In  the  year  1820,  professionally  attended  the 


plaintiff,  and  upon  examination  found  tbat 
she  was  suffering  from  severe  female  troable 
and  a  general  impairment  of  her  nerrooa 
system  by  reason  thereof,  and  that  the  "sexu- 
al abuse",  which  the  plaintiff  stated  to  bim 
that  defendant  had  habitually  practiced  up- 
on her  would  produce  the  condition  which 
he  found  in  the  plaintiff. 

It  should  be  added  that  the  testimony 
tends  to  show  that  the  plaintiff  was  a  woman 
of  education  and  refinement,  that  for  a  peri- 
od in  her  life  she  had  taught  school,  and  that 
she  was  to  some  extent  accompliabed  alone 
musical  lines. 

[1, 2]  Thus  the  evidence  has  been  sufficient- 
ly referred  to  to  show  that,  except  as  to  the 
charge  that  the  defendant  practiced  sexual 
abuse  upon  the  plaintiff,  the  tatter's  testi- 
mony was  corroborated — that  is,  her  testi- 
mony bearing  upon  the  charge  that  the  de- 
fendant otherwise  cruelly  treated  her  is  cor- 
roborated. Tbe  corroboration,  it  may  be  con- 
ceded, is  not  of  her  testimony  as  to  all  the 
acts  of  cruelty  charged  in  the  complaint  and 
to  the  commission  of  which  by  defendant  the 
plaintiff  testified,  but  the  corroboration  does 
go  to  the  testimony  of  the  plaintiff  as  to 
many  acts. and  words  of  cruelty  charged  In 
the  complaint  either  specifically  or  general- 
ly, and,  since  from  the  fact  that'  the  deteni-, 
ant  at  the  trial  vigorously  resisted,  and  on 
this  appeal  likewise  opposes  the  granting  of 
the  decree  to  the  plaintiff.  It  is  obvious  that 
there  was  and  is  no  collusion  between  them 
to  procure  a  divorce,  the  corroboration  fa 
legally  sufllcfent  The  main  purpose  of  sec- 
tion 130  of  the  Civil  Code,  providing  that  no 
divorce  can  be  granted  upon  tbe  uncorrobo- 
rated statement,  admission,  or  testimony  of 
the  parties,  is,  as  is  said  in  Andrews  ▼.  An- 
drews, 120  Cal.  164,  62  Paa  298,  to  prevent 
collusion.  It  is  farther  said  in  that  case^ 
quoting  from  the  syllabus: 

"Where  a  divorce  is  sought  en  the  ground  of 
extreme  cruelty,  consisting  of  suceessive  acts 
of  ill  treatment,  it  is  not  necessary  that  there 
should  be  direct  testimony  of  other  witnesses  to 
every  act  sworn  to  by  the  plaintiff,  bat  it  is 
sufficient  corroboration  if  a  considerable  num- 
ber of  important  and  material  facts  are  testi- 
fied to  by  other  witnesses,  or  if  there  is  other 
evidence,  drcnmstantial  or  direct,  which  strong- 
ly tends  to  strengthen  and  confirm  the  state- 
ments of  the  plaintiff." 

[3]  As  suggested,  there  can  be  no  doubt 
that  the  testimony  of  the  adopted  daughter 
of  the  parties,  tt  believed  by  the  trial  court, 
as  manifestly  it  was,  strongly .  tended  to 
"strengthen  and  confirm  the  statements  of 
tbe  plaintiff"  as  to  many  of  the  acts  and 
words  of  cruelty  practiced  by  the  defendant 
upon  her.  The  trial  court  was  justified  in 
finding  from  the  testimony  of  the  plalntlfC, 
as  corroborated  by  the  testimony  of  the 
adopted  daughter,  that  the  defendant  bad 
carried  on  a  systematic  abuse  of  the  plain- 
tiff, at  least  by  words,  if  not  by  acta^  and 
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wu  farther  Jastifled  In  flndlnf  that  the 
cruelty  thus  Inflicted  upon  the  plaintiff  waa, 
when  considered  In  view  of  the  fact  that  she 
was  a  woman  of  education,  some  culture, 
and  a  correspondlnsr  degree  of  refinement, 
legally  sufficient  to  warrant  the  decree. 

[4]  It  has  often  been  beM  that  extreme 
cruelty,  as  specified  by  the  law  as  one  of  the 
grounds  upon  which  the  married  relation 
may  be  dissolved,  embraces  not  only  physical 
violence  Inflicted  upon  the  complaining  party 
by  the  other,  but  also  any  conduct  in  one  of 
the  married  parties  which  may  produce  meur 
tal  anguish  or  suffering  in  the  other,  or  which 
furnishes  reasonable  apprehension  that  the 
continuance  of  the  cohabitation  under  such 
drcomstanees  might  be  attended  with  bodily 
barm  committed  by  one  upon  the  other.  See 
Morris  v.  Morris,  14  Cal.  76,  78  Am.  Dec.  615, 
and  Kapp  r.  District  Court,  etc.,  31  Nev.  454, 
103  Pac.  235,  238.  But  the  conrt  In  this  case 
was  also  apparently  Justified  in  finding  that 
some  of  the  alleged  acts  of  cruelty,  consisting 
of  the  Infiiction  of  physical  violence  upon 
the  plaintiff  by  the  defendant,  were  suffi- 
ciently established  by  the  proofs. 

[»1  We  have  not  considered  herein  the  tes- 
timony presented  by  the  defendant  This  we 
are  not  always  required  to  do  where  the 
single  question  submitted  on  appeal  Is  wheth- 
er the  decision  of  the  trial  court  is  sufficient* 
ly  supported  by  the  evidence.  In  such  case 
the  limit  of  Inquiry  by  a  reviewing  conrt  is 
whether  there  Is  sufficient  evidentiary  sup- 
port to  uphold  the  findings,  and,  if  it  be 
found,  as  we  have  found  to  be  true  In  this 
ease,  that  the  decision  derives  such  support 
from  the  evidence  produced  by  the  plaintiff, 
then  further  Inquiry  to  that  end  is  entirely 
supererogatory. 

We  conclude  that  the  Judgment  appealed 
from  cannot  Justly  be  disturbed,  and  it  la 
therefore  affirmed. 

We  concnr :    EINCH,  P.  J.;  BUBNBTT,  J. 


V7  Cal.  App.  SM) 

CITY  NAT.  BANK  IN  LONG  BEACH  v. 
LEMCO  MFQ.  CO.  et  al.    (Civ.  38M.) 

(District   Court   of   Appeal,   Second   District, 
Division  1.    California.    Blay  8,  1922.) 

Gaaranty  «=>9— Oaaraator  ef  void  aoto  avt 

ItaMe. 
One  who  has  guaranteed  payment  of  a  note 
eaanot  be  held  liable  when  the  note  itself  has 
not  been  executed  by  its  purported  maker  and 
la  void  for  want  of  condderation  under  Civ. 
Code,  H  2787.  2809. 
« 

An>eal  from  Superior  Court,  Loa  Angeles 
Ooimty;  Chaa.  S.  (Trail,  Judge. 

Action  by  the  City  National  Bank  in  Long 
Beach  aganat  the  Lemco  Manufacturing  Gom- 
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pany,  Jeaa  H.  Cllark,  and  others.    From  an 

adverse  Judgment,  the  last-named  defendant 

appeals.    Reversed. 

H.  O.  Ames,  of  Anaheim,  and  Delmaa  ft 
Brown,  of  Los  Angeles,  for  appellant. 

OONEBT,  P.  J.  There  Is  no  brief  or  ap- 
pearance herein  on  behalf  of  respondent.  The 
case  Is  stated,  and  the  point  relied  upon  by 
appellant  Is  presented  as  follows: 

"The  plaintiff  sued  as  payee  of  a  note  pur- 
porting to  be  executed  by  the  defendant  Lemco 
Manufacturing  (^mpany,  and  guaranteed  as  re- 
gards payment  by  the  defendant  Clark.  These 
defendants  pleaded  that  the  note  had  been 
signed  in  the  name  of  the  company  without  ita 
anthority,  and  that  it  was  void  for  want  of 
consideration.  The  conrt  found  the  plea  true; 
and  thereupon  rendered  judgment  in  favor  of 
the  company,  but  against  (}Iark  for  the  full 
amount  of  the  note.  From  that  part  of  the 
ensuing  Judgment  which  runs  against  him  Clark 
appeals.  There  is  presented,  then,  for  decision 
the  single  question:  Can  one  who  has  guar- 
anteed payment  of  a  note  be  held  liable,  when 
the  note  itself  has  not  been  executed  by  Its 
purported  maker,  and  is  void  for  want  of  con- 
sideration? Tliis  question  admits,  we  think, 
of  but  one  answer.  The  obligation  of  the  guar- 
antor being  accessory  to  that  of  the  principal 
obligor,  it  would  seem  to  be  as  self-evident  in 
law  that  if  there  is  no  principal  there  can  b« 
no  accessory,  as  in  physics  it  is  self-evident 
that  there  can  be  no  shadow  where  there  is  no 
substance.  Brandt  on  Suretyship  and  Guaranty 
(3d  Ed.)  H  4,  19,  163,  and  notes." 

The  contention  of  appellant  appears  to  bs 
correct,  and  is  supported  by  authority  In  this 
state.  ClT.  Ciode,  U  2787,  2809;  Glassell  v. 
Coleman,  94  C^al.  260,  266,  29  Pac.  508;  KU- 
bride  t.  Moss,  113  Cal.  432,  45  Pac.  812,  64 
Am.  St.  Rep.  361. 

The  Judgment  against  appellant  is  reversed. 

We  ooncnr:    SHAW,  J.;  JAMES,  J. 


(S7  Cal.  App.  4U> 
Ex  parte  MAZURAN.    (Cr.   1055.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.     April  24,  1022.) 

1.  Criminal  law  ®=»228— Jurisdiction  of  the 
police  court  not  divested  by  reason  of  post- 
ponement. 

A  departure  from  Pen.  Code,  i  861,  provid- 
ing that  a  postponement  of  the  preliminary  ex- 
amination cannot  be  for  "more  than  six  days 
in  all,"  by  granting  postponement  beyond  that 
period  does  not  divest  the  police  court  of  Ju- 
risdiction. 

2.  Habeas  oorpns  y->3  Remedy  for  Improper 
postponement  must  be  asserted  at  time  of 
Illegal  confinement. 

The  remedy  under  Pen.  (3ode,  f  861,  for 
illegal  confinement  by  reason  of  erroneous  post- 
ponements Ues  at  the  time  of  auch  postpone- 
menta,  and  not  by  habeas  corpus  after  hearing 
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and  upon  commitment  to  answer  to  the  auperior 
«oart. 

Original  application  for  writ  of  habeas  cor- 
pus by  M.  J.  Mazuran,  on  bebalf  of  Christo- 
pher Miramontes,  directed  to  the  sherilf  of 
the  dty  and  county  of  San  Francisco.  Writ 
'denied. 

A.  J.  Hennessy,  of  San  Francisco,  for  peti- 
tioner Mazuran. 

Matthew  Brady,  DIst.  Atty.,  and  Richard 
B.    Fitzgerald,  Deputy   Dlst  Atty.,  both  of! 
San  Francisco,  for  respondent. 

LANODON,  P.  J.    This  matter  comes  be-' 
fore  us  on  a  petition  for  a  writ  of  habeas 
corpus.    Petitioner  Is  confined  in  the  county  i 
Jail  In  the  dty  and  county  of  San  Francisco  | 
by  virtue  of  a  warrant  of  commitment  of  the 
police  court  of  said  city  and  county  holding : 
said  defendant  to  answer  before  the  snpwlor 
court  on  a  charge  of  burglary. 

It  Is  contended  by  appellant:  First,  that 
the  police  court  lost  Jurisdiction  of  the  case 
by  the  various  postponements  made  in  vio- 
lation of  section  861  of  the  Penal  Code ;  and, 
second,  that  the  defendant  was  committed 
without  reasonable  or  probable  cause.  There 
Is  no  merit  in   either  of  these  contentions. 

[1,  2]  A  postponement  of  the  preliminary 
examination  Iwyond  six  days,  whether  erron- 
eous or  not,  does  not  divest  the  court  of  Ju- 
risdiction. As  was  said  In  People  v.  Van 
Horn,  119  Cal.  323,  61  Pac.  538: 

"If  the  postponement  worked  appellants  any 
legal  wrong,  such  wrong  consisted  in  their  tem- 
I)orary  Illegal  confinement  by  the  officer  who  had 
them  in  custody,  for  which,  if  not  lawful,  there 
wonld  have  been  a  remedy  at  the  time." 

Furthermore,  the  record  shows  at  least  one 
eontlnuance  was  given  at  the  request  of  the 
defendant. 

After  a  careful  examination  of  the  rec- 
ord before  us,  we  are  satisfied  that  the  evi- 
dence is  amply  sufficient  to  warrant  holding 
defendant  to  answer  to  the  charge  of  burg- 
lary before  the  superior  court. 

The  writ  is  discharged,  and  the  prisoner 
remanded  to  the  custody  of  the  sheriff. 


We    concur: 
VANT,  J. 


NOUBSE,     J.;     STURTB- 


<B7  Cal.  App.  618) 

BLOCK  V.  CITIZENS'  TRUST  4  SAVINGS 
BANK.    (Civ.  3668.) 

(District  Coort  of  Appeal,  Second  District,  Di- 
vision 2,  CaUfomia.  April  29,  1922.  Re- 
hearing Denied  May  24,  1922.  Hearing  De- 
nied by  Supreme  Court  June  26,  1922.) 

I.  Vendor  and  purotiaser  «=>I30(I)— Contraot 
to  give  gootf  and  sutnoiest  deed  requires  oon< 
v^asoe  of  good  title. 
A  contract  by  a  vendor  of  land  to  give  a 

good  and  sufficient  deed,  when  standing  alone. 


refers  not  merely  to  the  form  of  the  instrument, 
but  also  requires  that  the  vendor  shall  trans- 
fer a  marketable  title  which  shall  be  free  from 
all  reasonable  donbt  and  dear  of  all  incum- 
brances or  material  defects. 

2.  Vendor  and  porohaser  «=3l33 — Contract  to 
give  deed  and  oertlfloate  of  title  free  fron  In- 
oumbranoes  by  vendor  does  not  reqolre  eoa- 
veyance  of  clear  title. 

Where  the  contract  required  the  vendor  to 
execute  a  good  and  sufficient  deed  conveying  the 
land,  and  to  deliver  a  certificate  showing  title 
free  from  aU  incumbrances  made,  done,  or  suf- 
fered by  appellant,  the  clause  relating  to  the 
deed  to  be  furnished  must  be  construed  with  the 
douse  relating  to  the  certificate  of  title,  the 
purpose  of  which  was  to  enable  the  purchaser 
to  ascertain  whether  the  deed  conveyed  what 
he  was  to  receive,  so  that  the  contract  re- 
quires a  conveyance  of  title  free  only  from  in- 
cumbrances made,  done,  or  suffered  by  the  ven- 
dor. 

3.  Vendor  and  psrohaser  «=>  1 33— Pendency  of 
eoademaatloa  proceedings  Is  an  inoumbrancS, 
but  not  one  made,  done,  or  "saffered"  by  vea* 
dor. 

The  pendency  of  proceedings  to  condemn  a 
portion  of  the  land  covered  by  the  contract  of 
sale  constitutes  an  incumbrance  on  the  proper- 
ty, but  not  an  incumbrance  made,  done,  or  suf- 
fered by  the  vendor;  the  word  "suffered"  in 
that  connection  implying  responsible  control, 
not  something  caused  without  the  act  of  the 
party  and  beyond  his  power  to  prevent,  and 
therefore  the  pendency  of  such  proceedings  does 
not  warrant  resdssion  of  a  contract  to  con* 
vey  the  property  free  from  incnmbrances  made« 
done,  or  suffered  by  the  vendor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  SufFer.J 

Craig,  J.,  dissenting. 

Appeal  from  Superior  Court,  lios  Angeles 
County;   Caiarles  S.  Bumell,  Judge. 

Action  by  G.  F.  Block  against  the  Citizens' 
Trust  &  Savings  Bank,  to  recover  the  por- 
diase  price  of  certain  real  property.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Hunsaker,  Britt  &  Cosgrove,  of  Los  An- 
geles, for  appellant 

Randall,  Bartlett  &  White  and  Walter  J. 
Little,  all  of  Los  Angeles,  for  respondent 

FINIAYSON,  P.  J.  This  is  an  appeal 
from  a  judgment  In  favor  of  plaintiff  in  an 
action  to  recover  the  purchase  price  of  a 
certain  parcel  of  land  that  defendant  bad 
agreed  to  convey  to  plaintiff,  the  latter 
claiming  the  title  to  be  defective.  The  tme 
construction  of  defendant's  contract  of  sate 
is  the  only  question  involved. 

The  findings  dlsdose  a  situation  substan* 
tially  as  follows:  On  September  11,  1913, 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract  whereby  defendant  agreed  to 
sdl  and  plaintiff  agreed  to  buy  a  lot  of  lanA 
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In  Los  Angeles  county  for  the  sum  of  $600, 
payable  in  certain  monthly  installments. 
The  agreement  contains  a  dause  as  follows: 

"The  first  party  [defendant]  upod  receiving 
payment  of  the  fall  amonnt,  •  •  •  agrees  to 
execute  and  deliver  unto  the  party  of  the  sec- 
ond part  [plaintiff]  a  good  and  snfficient  deed 
of  grant  conveying  said  land,  and  to  deliver  a 
good  and  suificient  certificate  of  title  issued  by 
the  Title  Insurance  &  Trust  Co.,  showing  title 
to  said  property  vested  in  the  party  of  the  first 
part  [defendant],  free  from  all  incambrances, 
made,  done,  or  suffered  by  said  first  party." 

Plaintiff,  who  seems  to  have  been  put  in 
possession  Immediately  upon  the  execution  of 
his  contract  to  purchase,  made  all  the  pay- 
ments required  of  him  under  the  terms  of 
his  contract,  including  taxes;  and  on  May 
10,  1919,  he  made  his  final  payment,  which 
at  that  time  was  five  months  overdue. 

On  April  29,  1919,  which  was  shortly  prior 
to  plaintiff's  final  payment,  the  Los  Angeles 
County  Flood  Control  District,  a  political 
subdivision  of  this  state,  commenced  In  the 
superior  court  for  Los  Angeles  county  an 
action  of  eminent  domain  to  acquire  by  con- 
demnation an  easement  in  and  over  certain 
lands,  including  an  easement  in  and  over  the 
westerly  60  feet  of  the  land  which  defendant 
had  agreed  to  convey  to  plaintiff.  Such  ease- 
ment was  sought  by  the  flood  control  district 
for  the  purpose  of  providing  and  maintaining 
a  fixed  and  definite  channel  for  certain  wa- 
ters by  erecting  onbankments  and  walls  on  the 
right  of  way  sought  to  be  condemned.  The 
plaintiff  here,  the  vendee,  was  not  a  party  to 
that  action.  His  vendor,  this  defendant,  was, 
however,  made  a  party  defendant  to  the  con- 
demnation suit,  though  its  time  to  answer 
therein  had  not  expired  when  this  action 
was  tried.  On  the  day  when  the  condemno- 
tlon  suit  was  commenced,  April  29,  1919,  a 
lis  pendens  was  recorded  In  the  ofiice  of  the 
county  recorder,  giving  due  notice  of  the 
pendency  of  that  action.  At  the  date  of  the 
trial  of  the  present  action  the  condemnation 
suit  had  not  been  set  for  trial.  Pursuant  to 
the  power  conferred  by  section  14  of  article 
1  of  the  Constitution,  as  amended  on  Novem- 
ber 5,  1918,  an  order  was  made  in  the  condem- 
nation suit  on  May  14,  1919,  authorizing  the 
fiood  control  district  to  take  Immediate  pos- 
session and  use  of  the  right  of  way  described 
in  the  eminent  domain  proceedings.  Though 
tiie  flood  control  district  has  not  as  yet  taken 
actual  possession  of  the  right  of  way  which 
it  is  seeking  to  obtain  over  the  westerly  60 
feet  of  the  land  in  question  here,  it  has  taken 
constmctiTe  possession  thereof. 

Some  time  between  the  19th  and  25tb  of 
May,  1919,  defendant  tendered  to  plaintiff  a 
deed,  duly  signed  and  acknowledged,  and 
snfflcleait  as  to  form,  purporting  to  convey  to 
plaintiff  the  pr(q;)a?ty  in  question.  At  the 
nme  time  defendant  tendered  to  plaintiff  a 
certificate  of  title,  issued  and  executed  by 
the  Title  Insurance  &  Trust  Company  of  Los 


Angeles  on  May  19,  1919,  certifying  that  the 
title  to  the  whole  parcel  of  land  is  vested 
in  defendant  free  from  all  incumbrances  ex- 
cept "an  action  commenced  April  29,  1919, 
and  now  pending  in  the  superior  coi^,  en- 
titled, Los  Angeles  County  Flood  Control 
District  V.  Stephen  A.  Armstrong,  Citizens' 
Trust  &  Savings  Bank,  a  Corporation,  et  al., 
brought  to  condemn  the  west  60  feet  of  said 
lot  for  the  construction  and  maintenance  of 
a  channel  for  the  flood  waters  of  the  Los 
Angeles,  San  Gabriel,  and  other  rivers."  The 
certificate  of  title  further  stated  that  "no- 
tice of  the  pendency  of  the  said  action  was 
recorded  April  29,  1919,  in  Book  76,  p.  19,  of 
notices  of  actions" ;  and  also  that  "on  May 
15,  1919,  an  order  was  entered  authorizing 
plaintiff  [the  flood  ccmtrol  district]  to  take 
immediate  possession  and  use  of  the  right  of 
way  as  described  in  the  complaint  [in  the  con- 
demnation action],  the  money  deposits  re- 
quired by  law  as  security  having  been  made 
pursuant  to  the  order  of  the  court." 

Though  defendant  has  continued  ready  and 
able  to  make  his  tender  good,  plaintiff  refuses 
to  accept  the  offered  deed  and  certificate  of 
title  because  of  the  pendency  of  the  con- 
demnation proceedings,  the  recording  of'  the 
lis  pendens,  and  the  making  of  the  order  au- 
thorizing the  flood  control  district  to  take 
possession  of  the  right  of  way  sought  to  be 
condemned. 

Whether  respondent,  the  vendee,  is  entitled 
to  rescind  his  contract  to  purchase  and  re- 
cover, the  purchase  money  which  he  paid  to 
appellant,  the  vendor,  depends  upon  the  con- 
struction that  should  be  placed  upon  appel- 
lant's covenant  "to  execute  and  deliver  unto 
the  party  of  the  second  part  [respondent]  a 
good  and  sufiScient  deed  of  grant  conveying 
said  land,  and  to  deliver  a  good  and  sufficient 
certificate  of  title  •  •  *  showing  title  to 
said  property  vested  in  the  party  of  the  first 
part  [appellant],  free  from  all  incumbrances 
made,  done,  or  suffered  by  said  first  party." 

There  are  cases  which  lend  color  to  the 
view  that,  where  condemnation  proceedings 
are  commenced  after  the  making  of  a  con- 
tract of  sale,  but  before  the  time  for  its 
completion  by  a  conveyance,  the  Institution 
of  such  proceedings  will  not  affect  the  ven- 
dee's duty  to  complete  the  purchase.  The 
reason  given  by  the  courts  which  adhere  to 
this  view  is  that  the  purchaser  is  regarded  in 
equity  as  the  owner  from  the  time  of  the 
maldng  of  the  contract,  and,  as  such  equi- 
table owner,  is  entitled  to  the  damages  which 
may  be '  awarded  in  the  condemnation  pro- 
ceedings, and  the  exercise  of  the  right  of- 
eminent  domain  confers  upon  the  plaintiff  in 
the  condemnation  suit  an  Independent  and 
not  a  derivative  title.  27  R.  a  L.  p.  600; 
Nixon  V.  Marr,  190  Fed.  913,  111  0.  0.  A. 
503,  36  L.  B.  A.  (N.  8.)  1067 ;  Clarke  v.  Long 
Island  Realty  Co„  126  App.  Div.  282,  110  N. 
T.  Snpp.  697.    See,  alao,  Stevensoo  r.  Loehr, 
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OT  m.  B09,  U  Am.  Rep.  86.  Other  cases  take  | 
the  view  that,  If  the  vendor  has  agreed  to 
convey  a  good  title,  free  and  dear  of  all  In- 
cnmbrances,  the  condemnation  proceeding, 
if  pending  when  the  time  arrives  for  the  ex- 
«cntlon  of  a  conveyance  to  the  vendee,  con- 
stitntes  an  incumbrance  or  defect  In  the  ven- 
dor's title  justlfytng  the  purchaser  In  refus- 
ing to  complete  the  purchase  and  giving  him 
the  right  to  recover  the  purchaise  price.  27 
R.  C.  L.  p.  600;  Kares  t.  Covell,  180  Mass. 
206,  62  N.  B.  244,  91  Am.  St.  Rep.  271;  Cav- 
«nangh  t.  McLaughlin,  38  Minn.  83,  35  N. 
W.  676;  Johnston  v.  Callery,  173  Pa.  129, 
83  Atl.  1036 ;  MlUer  v.  Philips  &  Co^  44  Wash. 
226,  87  Pac.  264.  The  cases  on  both  sides  of 
the  question  are  reviewed  In  the  majority 
and  dissenting  opinions  in  Nixon  v.  Marr, 
supra.  We  do  not  find  it  necessary  to  deter- 
mine which  of  those  two  conflicting  views  is 
supported  by  the  better  reasoning.  We  shall 
assume,  for  all  the  purposes  of  this  decision, 
that  the  correct  doctrine  is  that  last  stated ; 
ttiat  Is,  we  shall  assume  that,  where  the  ven- 
dor has  obligated  himself  to  convey  a  good 
title,  tree  and  clear  of  all  Incumbrances,  the 
pendency  of  condemnation  proceedings  at  the 
time  when  the  vendee  becomes  entitled  to  his 
deed  wlU  enUtle  the  latter  to  reject  the  tiUe 
and  sue  for  the  recovery  of  any  purchase 
money  that  may  have  been  paid  by  him  to 
his  vendor. 

As  we  construe  the  language  of  appellant's 
oovenant,  there  was  no  agreement  to  give  re- 
spondent a  good  title,  free  and  clear  of  all 
Incumbrances.  Appellant  covenanted  to  do 
two  things:  (1)  To  execute  "a  good  and  sufiS- 
dent  deed  of  grant  conveying  said  land" ;  and 
(2)  to  deliver  a  certificate  of  title  showing 
title  to  the  property  vested  in  appellant  as 
tbe  vendor,  free  from  all  Incumbrances 
''made,  done,  or  sufTered"  by  appellant 
Though  there  are  two  parts  to  appellant's 
eovenant,  each  part  calling  for  the  perform- 
ance of  a  separate  and  distinct  act,  the  sub- 
ject-matters of  the  two  are  so  correlated  that 
the  two  clauses  should  be  read  together,  and 
the  intention  of  the  parties  respecting  the 
meaning  of  each  division  of  the  covenant  be 
ascertained  by  a  consideration  of  the  cove- 
nant as  a  whole,  each  clause  throwing  an 
illuminating  light  upon  the  other  and  disclos- 
ing the  exact  limits  of  the  covenant  and  the 
true  meaning  of  appellant's  promise  to  ex- 
ecute "a  good  and  sufficient  deed."  The 
whole  question  is  one  of  intention,  to  be  as- 
certained by  a  consideration  of  all  the  lan- 
guage used  by  the  parties. 
.  [1]  If,  Instead  of  covenanting  to  execute 
a  good  and  sufficient  deed,  and  to  give  a 
certificate  of  title  showing  title  in  itself  free 
and  clear  of  all  incumbrances  "made,  done, 
or  suffered"  by  it,  appellant  had  simply 
covenanted  to  execute  "a  good  and  suffi- 
cient deed,"  making  no  mention  of  any  cer- 
tificate of  titles  we  would  have  bad  so  trouble 


in  construing  appellant's  covenant  as  mean- 
ing that  the  parties  Intended  that  a  good 
and  sufficient  title  should  be  conveyed  as 
well  as  that  a  deed  good  and  suffidecit  in 
form  should  be  executed;  for  the  doctrine 
recognized  by  the  later  anthorltles  Is  that, 
as  a  general  rule,  a  covenant  simply  calling 
for  a  good  and  sufficient  deed  goes  not  mere- 
ly to  the  form  of  the  instrument,  but  also 
requires  that  the  vendor  shall  transfer  a  good 
title,  L  e.,  a  marketable  title,  such  as  shall 
be  free  from  all  reasonable  doubt  and  clear 
of  all  incumbrances  or  material  defects.  27 
R.  C.  h.  p.  486 ;  11  Am.  Dec.  34  et  seq.,  note 
to  Porter  v.  Noyes;  39  Cyc.  1446;  Haynes  v. 
White,  56  CaL  38. 

[2]  Or  if.  Instead  of  covenanting  to  exe- 
cute "a  good  and  suffldent  deed,"  appellant 
had  expressly  covenanted  to  execute  a  good 
nnd  sufficient  deed,  and  to  ccmvey  a  good 
title,  its  express  promise  to  convey  a  good 
title  doubtless  would  have  been  construed 
as  calling  for  such  title,  even  though  the 
covenant  also  contained  a  provision  that 
appellant,  as  vendor,  would  furnish  a  certifi- 
cate showing  title  vested  In  itself  free  only 
from  incumbrances  "made,  done,  or  suffered" 
by  It.  But  appellant  did  not  expressly  cove- 
nant to  give  a  good  title.  It  covenanted  to 
execute  a  good  and  sufficient  deed,  axtd  to 
furnish  a  certificate  of  title  that  was  not  re- 
quired to  show  the  title  free  of  all  incum- 
brances, but  only  of  such  incumbrances  as 
might  be  "made,  done,  or  suffered"  by  ap- 
pellant And,  though  a  covenant  to  execute 
"a  good  and  sufficient  deed"  is  usually  con- 
strued as  calling  for  the  conveyance  of  a 
good  title,  nevertheless  the  context  may  show 
a  contrary  intention,  as  we  think  it  does  la 
the  present  case.  When  appellant's  under- 
taking to  give  a  "good  and  suffldent  deed" 
is  read  in  the  light  of  the  contextural  under- 
taking to  furnish  respondent  with  a  certifi- 
cate showing  title  in  appellant  free  from  In- 
cumbrances made,  done,  or  suffered  by  the 
latter,  it  is  dear  that  in  this  case  the  parties 
intended,  by  their  use  of  the  words  "good  and 
suffldent  deed,"  no  ntore  than  a  grant  con-' 
veylng  to  respondent  a  tlUe  free  from  such 
Incumbrances  as  might  have  been  made,  done, 
or  suffered' by  appellant;  that  is,  free  from 
such  incumbrances  as  the  certificate  of  title 
was  required  to  show.  This  is  so  because 
the  very  object  of  a  certificate  of  title  la  to 
enable  the  vendee  to  pass  upon  the  validity 
of  the  title  for  which  he  is  bargaining.  It  la 
to  enable  him  to  know  If  he  can  get  what  he 
has  purchased,  and  whether  his  vendor  has 
and  can  convey  all  he  has  undertaken  to  sdl. 
Mead  v.  Fox,  6  Gush.  (Mass.)  ISe,  201. 
Thouj^  this  Massachusetts  Case  presents  the 
reverse  of  the  situation  that  we  have  here, 
it  is  quite  In  point  with  respect  to  the  con- 
struction which  should  be  placed  <m  appd- 
lant's  covenant  It  has  been  held  in  Massa- 
chusetts from  an  early  (Uta,  aa  U  formedy 
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was  In  this  state  (Brown  v.  CorOIand,  6  Cal. 
586,  573,  Green  v.  CovlUaud,  10  Cal.  817,  322, 
70  Am.  Dec.  725)  that  a  covmant  for  "a  good 
and  sufficient  deed"  relates  to  the  form  and 
execntlon  of  the  deed,  and  not  to  tbe  title 
(Aiken  r.  Sanford,  5  Mass.  4M).  But  In 
Mead  r.  Fox,  supra,  It  was  held  that,  be- 
cause the  parties  stipulated  that  the  vendee 
sbonld  liave  "ten  days  to  examine  the  title," 
it  manifestly  was  their  intention  that  the 
vendors  should  convey  a  good  and  clear  title, 
the  court  saying: 

"By  the  terms  of  the  sale,  ten  days  were  al- 
lowed purchasers  to  examine  tbe  title.  Pur- 
chasers could  have  no  other  object  in  examining 
tbe  title,  than  to  see  if  the  plaintiffs  could  make 
a  good  title ;  and  there  could  he  no  object  what- 
ever in  ascertaining  whether  or  not  the  plain- 
tiffs could  make  a  good  title,  unless  they  were 
bound  to  make  such  title,  and  tbe  purchaser  was 
entitled  to  have  a  good  and  clear  title  made  to 
him,  in  order  to  bind  him  to  tbe  performance  of 
Us  contract  of  purchase.  The-  purchaser  was 
allowed  time  to  examine  tbe  title,  to  see  if  he 
could  get  what  be  bad  purchased,  and  whether 
tbe  plaintiffs  actually  had  and  could  convey  what 
they  bad  nndertaken  to  sen." 

By  a  parity  of  reasoning,  it  should  be  held 
that  in  the  present  case  the  purpose  of  tbe 
certificate  of  title  was  to  enable  the  purchas- 
er to  see  if  he  could  get  what  he  had  pur- 
chased and  whether  bis  vendor  bad  and  could 
convey  what  he  had  agreed  to  sell,  and  that, 
therefore,  the  parties  contemplated  the  con- 
veyance of  such  title  as  was  to  be  shown  by 
the  certificate  of  title,  namely,  a  title  free  only 
of  incumbrances  made,  done,  or  sufCered  by 
appellant.* 

[3]  That  tbe  pendency  of  a  condemnation 
action  is  an  "incumbrance,"  but  that  it  Is 
not  one  which  is  "made,  done,  or  suffered" 
by  the  vendor,  seems  obvious.  If  any  author- 
ity be  needed  for  tbe  proposition  that  the 
pendency  of  condemnation  proceedings  con- 
stitutes an  incumbrance,  it  may  be  found  in 
the  reasoning  pursued  by  Circuit  Judge  San- 
bom  in  his  dissenting  opinion  in  Nixon  v. 
Marr,  supra.  It  is  not,  however,  an  incum- 
brance that  is  "made"  or  "done"  by  the  ven- 
dor :  nor  Is  It  one  that  is  "suffered"  by  him. 
An  incumbrance  upon  property  suffered  by 
the  vendor  means  one  within  his  power  or 
duty  to  avoid.  "Suffer,"  In  this  connection, 
implies  responsible  control ;  and  it  cannot  be 
held  to  apply  to  a  thing  not  caused  by  the 
act  of  the  party  nor  within  his  power  to 
prevent.  Crist  v.  Fife,  41  Cal.  App.  511,  183 
Pac.  197;  Smith  v.  Elgerman,  5  Ind.  App. 
269,  81  N.  E.  882,  61  Am.  St  Bep.  281. 

For  the  foregoing  reasons  we  conclude: 
O)  That  appellant  imdertook,  not  to  execute 
a  deed  conveying  the  title  free  and  clear  of 
any  and  every  incumbrance,  but  to  execute  a 
deed  conveying  the  title  free  of  all  incum- 
txances  "made,  done,  or  suffered"  by  appel- 
lant; (2)  that  neither  the  pendency  of  the 
condemnation  suit  nor  tbe  order  antborlzing 
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the  plaintiff  therein  to  take  possession  of  the 
easement  which  it  was  seeking  to  condemn 
was  an  incumbrance  "made,  done,  or  suf- 
fered" by  appellant;  and  (3)  that,  as  a  con- 
sequence, the  deed  which  appellant  tendered 
to  respondent  would  convey  to  the  latter  all 
the  title  that  appellant,  as  vendor,  had 
agreed  to  convey.  It  follows,  therefore,  that, 
upon  the  facts  found  by  the  court  below,  the 
Judgment  should  have  been  in  appellant's 
favor. 

The  Judgment  is  reversed,  and  the  lower 
court  is  instructed  to  enter  a  Judgment  on 
the  findings  adjudging  that  plaintiff  take 
nothing  by  his  action  and  that  defendant  re- 
cover its  costs. 

WORKS,  J,  concurs. 

CRAIG,  J.  I  dissent  As  is  stated  in  the 
opinion  of  the  majority  of  the  court,  the  ap- 
pellant, the  vendor  in  tbe  contract,  cove- 
nanted to  do  two  things:  First,  to  execute 
"a  good  and  sufficient  deed  of  grant  convey- 
ing said  land" ;  second,  to  "deliver  a  good 
and  sufficient  certificate  of  title  •  •  * 
showing  title  to  said  property  vested  in  the 
party  of  the  first  part  free  from  aU  incum- 
brances made,  done,  or  suffered  by  said  first 
party."  The  dispute  between  the  parties 
upon  this  appeal  centers  upon  the  construc- 
tion of  the  provisions  above  quoted.  The  ap- 
pellant concedes  that,  U  he  had  simply  agreed 
to  deliver  a  good  and  sufficient  deed  without 
mentioning  the  character  of  the  title  to  be 
conveyed,  a  stipulation  would  exist  by  im- 
plication that  the  deed  moat  carry  with  it  a 
good  and  sufficient  title.  Haynes  v.  White, 
55  Cal.  3&  39  Gyc.  1446,  is  authority  for 
this  proposition.  But  It  is  argued  that  the 
provision,  "and  to  deliver  a  good  and  suffi- 
cient certificate  of  title  showing  title  to  said 
property  vested  in  the  i)arty  of  the  first  part 
free  from  all  incumbrances  made,  done,  or 
suffered  by  said  first  party,"  is  a  qualification 
of  the  phrase  Just  preceding  it,  to  wit,  "agrees 
to  e.^ecute  and  deliver  to  the  party  of  the 
second  part,  a  good  and  sufficient  deed  of 
grant  conveying  said  land."  However,  the 
plain  meaning  of  the  entire  provision  under 
consideration,  governed  by  rules  of  gram- 
matical construction,  is  that  the  vendor  was 
to  do  two  distinct  and  independent  acta. 
The  purpose  of  tbe  provision  for  a  certificate 
of  title  is  not  merely  to  describe  the  kind 
of  title  required.  Such  a  stlpalation  was 
unnecessary.  It  bad  been  definitely  defined 
by  the  agreement  to  execute  "a  good  and 
sufficient  deed  of  grant  conveying  said  land." 
The  intention  of  the  parties  concerning  a  re- 
quirement for  a  certidcate  of  title  is  rather 
to  be  ascertained  by  a  consideration  of  tbe 
following  well-recognized  legal  principles. 

The  rule  in  the  purchase  of  land  is  caveat 
emptor.  In  the  absence  of  an  agreement  by 
the  vendor  to  furnish  an  abstract  or  certlfl- 
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cate  of  title  tt  Is  Incnmbent  upon  the  pur- 
chaser to  provide  the  same,  and  to  satisfy 
himself  as  to  the  condition  of  the  title.  East- 
on  V.  Montgomery,  90  C5al.  807,  27  Pat  280, 
25  Am.  St.  Rep.  123.  The  object  of  an  ab- 
stract Is  to  benefit  the  purchaser  and  to 
enable  him  or  his  counsel  to  pass  more  readi- 
ly upon  the  sufficiency  of  the  title.  Kane  v. 
Rlppey  et  al.,  22  Or.  296,  23  Paa  180;  Tay- 
lor V.  Williams,  2  Colo.  App.  659,  31  Pac. 
604.  In  the  case  last  cited  it  was  further 
held  that  a  provision  for  the  delivery  by  the 
vendor  "of  warranty  deed  conveying  dear 
title  with  abstract"  was  not  compiled  with  by 
proof  that  the  title  was  In  fact  complete  and 
perfect  The  court  held  that  the  contract 
was  to  furnish  a  certain  abstract,  and  not 
merely  good  title.  Smith  v.  Taylor,  82  Cal. 
538,  23  Pac.  217,  is  another  case  of  the  same 
character.  The  contract  called  for  an  ab- 
stract of  title  which  would  show  good  title. 
The  vendor  furnished  an  abstract  of  title 
which  showed  defects.  Upon  the  trial  he 
claimed  the  right  to  show  that  the  claims  of 
persons  appearing  In  the  abstract  which  con- 
stituted the  apparent  defects  were  ground- 
less. The  court  held  that,  »mder  the  con- 
tract there  in  question,  proof  of  the  actual 
condition  of  the  title  was  inadmissible  to 
show  compliance  with  the  stipulation  that 
the  abstract  should  show  good  title.  In  Kane 
T.  Rlppey,  supra,  the  contract  provided  that 
the  vendor  should  convey  "In  fee  simple, 
clear  of  all  Incumbrances,  by  a  good  and  suf- 
ficient warranty  deed  and  abstract  of  title." 
The  court  held  that  by  this  stipulation  the 
vendor  agreed  to  convey  a  good  title  free 
from  all  incumbrances  whatsoever,  and  to 
furnish  an  abstract  of  such  title,  and  that 
the  abstract  which  was  furnished  was  ad- 
missible in  evidence,  not,  however,  for  the 
purpose  of  proving  tlUe,  but  tO'  show  the 
condition  of  the  abstract  Itself.  From  these 
cases  It  is  apparent  that  the  covenants  for 
good  title  and  for  abstract  of  title  are  not 
Interdependent. 

As  to  whether  or  not  any  abstract  of  title 
shall  be  required  Is  purely  a  matter  of  con- 
tract between  the  parties.  Where  the  vendor 
agrees  to  the  purchase  "with  abstract  show- 
ing good  title,"  this  refers  to  record  title  only. 
However,  the  contract  sued  upon  In  Moot  v. 
Business  Men's  Ass'n,  157  N.  Y.  201,  52  N.  E. 
1,  45  Li.  R.  A.  666,  provided  for  a  seardi  as 
to  the  actual  title  and  not  as  to  the  record 
title  of  the  property  in  question.  It  Is  obvious 
that  the  nature  and  scope  of  the  certificate 
of  title  is  purely  a  matter  of  agreement  In 
the  Instant  case  the  parties  expressly  stipu- 
lated that  the  vendor  should  not  only  ex- 
ecute and  deliver  to  the  vendee  "a  good  and 
gnffldent  deed  of  grant  conveying  said  land," 
but  also  deliver  to  the  vendee  "a  good  and 
sufficient  certificate  of  title  issued  by  the  Ti- 


tle Insurance  &  Trust  Company  showing  title 
to  said  property  vested  In  the  party  of  the 
first  part  free  from  all  Incumbrances  made, 
done,  or  suffered  by  said  first  party."  The 
purpose  of  the  latter  requirement  for  a  cer- 
tificate of  title  was  to  relieve  the  vendee 
from  the  necessity  of  investigating  the  pub- 
lic records  of  the  county  concerning  the  ex- 
istence of  any  incumbrances  "made,  done,  or 
suffered  by  the  vendor."  As  to  all  other  in- 
cumbrances, however,  the  vendee  impliedly 
agreed  to  make  his  own  investigation,  and 
the  rule  caveat  emptor  applies.  In  our  en- 
deavor to  discover  the  lntentl«in  of  the  par> 
ties  another  fact  worthy  of  consideration, 
and  one  which  can  hardly  be  in  doubt  is  that 
the  vendee  would,  not  have  signed  a  contract 
to  this  purchase  lot  being  an  ordinary  resi- 
dence lot  50  by  130  feet,  with  the  expectation 
and  understanding  that  the  vendor  might  only 
convey  to  him  a  lot  50  by  70  feet.  If  this  Is 
true,  unless  the  language  of  the  contract  nec- 
essarily requires  such  a  construction,  a  court 
of  equity  should  not  Interpret  it  in  such  a 
manner  as  to  force  the  vendee  to  accept  a 
piece  of  property  which  he  obviously  had  no 
intention  of  buying.  I  conclude  that  the  pro- 
vision of  the  contract  concerning  the  fur- 
nishing of  a  certificate  of  title  does  not  re- 
lieve the  vendor  from  the  obligation  to  sup- 
ply "a  good  and  sufficient  deed  of  grant  con- 
veying said  land,"  which  means  that  the  ven- 
dor must  have  good  and  sufficient  title,  one 
complete  and  perfect  for  alienation;  that 
although  the  provision  concerning  the  certif- 
icate of  title  may  have  been  complied  with  by 
the  vendor,  the  stipulation  to  execute  and 
deliver  a  good  and 'sufficient  deed  of  grant 
conveying  the  land  required  the  vendor  to 
possess  and  tender  a  good  and  sufficient  title. 
Easton  v.  Montgomery,  90  Cal.  307,  27  Pac 
280,  25  Am.  St  Rep.  123,  and  Whittier  y. 
Gormley,  3  Oal.  App.  489,  86  Pac.  726.  The 
pendency  of  the  condemnation  proceeding, 
the  lis  pendens,  and  the  order  of  the  court 
giving  the  flood  control  district  possession  of 
the  strip  being  condemned  are  clearly  sucb 
defects  of  title  as  to  violate  the  agreement 
in  that  respect  If  authority  is  needed  for 
this  proposition,  Prentice  v.  Erskine,  164 
CaL  446,  and  Koshland  v.  Spring,  116  CaL 
689,  48  Pac.  68,  supply  it  Apriellant  attempts 
to  distinguish  these  cases  from  the  one  at 
bar  upon  the  ground  that  the  defects  in  the 
title  existed  at  the  time  of  the  execution  of 
each  of  the  contracts.  The  vendor  having 
contracted  to  deliver  a  good  title,  no  reason 
Is  suggested,  nor  do  we  perceive  any  to  exist. 
relieving  the  vendor  from  a  violation  of  his 
covenant  because  of  the  fact  that  such  vio- 
lation Is  due  to  an  occurrence  taking  i^ca 
subsequent  to  the  time  that  the  contract  was 
executed. 
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Ex  parte  AJURIA  at  aL    (Cr.  636.) 

4  District  Court  of  App«al,  Third  District,  Oal- 
tfomia.    May  13,  1922.) 

1.  Municipal  corporations  €=3636 — Jurisdiction 
over  person  can  be  eoqulrad  by  consent  of 
dofeailant. 

Where  the  court  had  jurisdiction  over  the 
subject-matter  of  a  prosecution  for  Tiolation 
of  a  city  ordinauce,  it  could  acquire  jurisdic- 
tion of  the  person  of  defendant  by  hia  con- 
sent,  or  by  liis  failure  to  object  to  aacb  juris- 
diction in  time. 

2,  Arrest  «5>63(3)-^fflcer«  oaa  arrest  wlth> 
out  warrant  for  possession  of  liquors  In  their 
presence. 

The  unlawful  possession  of  alcoholic  liq- 
nors  is  a  continuing  public  otFense,  so  tJiat  a 
peace  officer  may  arrest  without  a  warrant  a 
person  having  possession  of  such  liquor  in  the 
immediate  presence  of  the  officer. 

S.  Criminal  law  «=3394— Evideaoe  obtained  by 
nnla%vfnl  seizure  la  admissible. 
Eiven  though  a  search  of  defendants'  prem- 
ises without  a  warrant  was  unlawful,  the 
evidence  of  possession  of  liquors  so  unlawfully 
-obtained  was  admissible  against  defendants. 

4.  Arrest  «=>63(3)-4}ffloers  may  make  arreat 
for  offense  In  their  presenoe,  though  unlaw- 
fully on  the  promisee. 
The  fact  that  officers  were  unlawfully  on 
the    premises    of    defendant    does    not    divest 
them  of  their  statutory  authority  to  arrest  for 
an  oifense  committed  in  their  presenee  while 
they  were  there. 

Application  hj  Ludo  Ajnrla  and  another 
for  writ  ot  habeas  corpus,  prayed  to  be  di- 
rected to  the  sheriff  of  Yuba  county  to  ae- 
cnre  their  release  from  custody,  after  con- 
viction of  a  violation  of  an  ordinance  of  the 
city  of  Marysvllie  prohibiting  the  possession 
of  intoxicating  liquors.    Writ  denied. 

W.  B.  Davia,  of  Marysvllie,  for  peti- 
tioners. 

FINCH,  P.  J.  The  petitioners  were  con- 
victed of  the  violation  of  an  ordinance  of 
flie  city  of  Marysvllie  and  sentenced  to  pay 
fines  and  to  be  imprisoned  in  the  county  jail. 
They  herein  seek  th^  discharge  upon  a 
writ  of  habeas  corpus.  The  petition  does 
not  set  out  the  terms  of  the  ordinance  or 
state  the  offense  of  which  the  petitioners 
were  convicted,  other  than  that  it  was  a 
misdemeanor.  It  may  be  inferred  from 
the  facts  alleged,  however,  that  they  were 
found  guilty  of  having  wine  in  their  pos- 
session contrary  to  the  terms  of  the  ordi- 
nance. 

[1]  It  is  allied  that  the  police  officers  un- 
lawfully and  without  a  search  warrant  en- 
tered in  the  nighttime  and  searched  the  de- 
fendants' premlaes,  and  discovered  there  a 
barrel  containing  several  gallons  of  wine; 
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that  thereupon,  without  a  warrant  and  with- 
out a  complaint  having  been  filed  charging 
the  defendants  with  the  commission  of  any 
offense,  the  officers  arrested  them  and  took 
them  to  the  police  station;  that  three  days 
later  a  complaint  was  filed  charging  the  de- 
fendants with  the  misdemeanor  of  which 
they  were  later  convicted;  that  no  warrant 
of  arrest  was  ever  Issued  out  of  the  police 
court  or  served  upon  the  defendants,  and 
that  by  reason  of  the  failure  to  so  issue  and 
serve  a  warrant  the  police  court  did  not  ac- 
quire Jurisdiction  of  the  iiersons  of  defend- 
ants; and  that  thereafter  the  defendants 
were  tried  and  convicted.  In  his  points  and 
authorities,  counsel  for  petitioners  states 
that  on  their  arrest  they  were  released  on 
bail;  but  the  petition  does  not  so  allege. 
It  does  not  aroear  that  petitioners  made  any 
objection  to  the  jurisdiction  of  the  police 
court  at  any  stage  of  the  proceedings.  There 
can  be  no  contrition  that  the  court  did  not 
have  jurisdiction  of  the  offense  charged. 
Jurisdiction  of  the  offense  cannot  be  ac- 
qulrpd  by  consent,  but  "everywhere  jurisdic- 
tion of  the  person  of  the  defendant  may  be 
acquired  by  consent  of  the  accused  or  by 
waiver  of  objections.  If  he  fail  to  make 
his  objection  in  time,  he  will  be  deemed  to 
have  waived  It.  He  cannot,  for  Instance, 
raise  such  a  question  for  the  first  time  in 
the  appellate  court"  8  B.  O.  U  96;  16  G. 
J.  174. 

[2,  3]  It  Is  contended  that  the  officers  were 
not  authorized  to  make  the  arrest  without 
a  warrant.  A  peace  officer  may  make  an 
arrest  without  a  warrant  for  a  public  of- 
fense committed  in  his  presence.  The  un- 
lawful possession  of  alcoholic  liquors  Is  a 
continuing  offense.  The  defendants  were 
in  possession  of  the  wine  in  the  immediate 
presence  of  the  officers.  It  is  not  perceived 
why  the  officers  were  not  as  fully  authorized 
to  make  the  arrest  without  a  warrant  as 
they  would  have  been  had  they  seen  the  de- 
fendants on  a  street  comer  with  the  wine 
in  their  possession.  Jenkins  v.  State,  4  Ga. 
App.  859,  62  S.  E.  674.  The  search  of  the 
premises  without  a  warrant  was  unlawful, 
but  the  evidence  so  unlawfully  obtained  was 
admissible  against  the  defendants.  People 
V.  Mayen  (Cal.  Sup.)  205  Pac.  435. 

[4]  For  like  reasons  the  fact  that  the  offi- 
cers may  have  l)een  xmlawfully  on  the  prem- 
ises could  not  divest  them  of  their  statutory 
authority  to  arrest  for  an  offense  committed 
in  their  presence  while  there.  Petitioners 
rely  on  People  v.  Howard,  13  Mlsa  Kep.  763, 
35  N.  T.  Supp.  233,  and  People  v.  James,  11 
App.  Dlv.  609,  43  N.  Y.  Supp.  315,  in  sup- 
port of  their  contention  that  a  conviction 
cannot  l>e  upheld  where  the  arrest  was  made, 
without  a  warrant,  for  a  misdemeanor  not 
committed  in  the  presence  of  the  arresting 
officer.     In  the  first  case,  decided  by  the 
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Court  of  Spedal  Sesstons  of  Albany  coun- 
ty, tte  obJecti<m  to  the  court's  Jurisdic- 
tion was  made  and  sustained  on  the  ar- 
raignment of  the  defmdant.  In  the  other 
case,  no  Information  was  filed  and  no  war- 
rant of  arrest  issved.  In  the  case  of  Peo- 
ple V.  Park  (Erie  County  Court)  92  Misc. 
Rep.  369,  186  N.  Y.  Supp.  816,  where  the  de- 
fendant was  arrested,  without  a  warrant, 
for  a  misdemeanor  not  committed  In  the 
presence  of  the  arresting  officer,  the  court  re- 
viewed the  cases  dted  by  petitioners  and 
many  others  and  affirmed  the  judgment, 
holding  that  the  court  acquired  Jurisdiction 
of  the  d^endant  when  she  was  brought  be- 
fore it  charged  with  the  offense,  regardless 
of  the  Illegality  of  the  arrest.  It  may  be 
further  stated  that  in  that  case  objection 
fo  the  court's  jurisdiction  was  made  at  the 
time  of  the  trial.  See,  also,  People  v.  Pratt, 
78  Cal.  345,  20  Pac  731,  and  Ex  parte  Clark, 
86  Cal.  203,  24  Pac.  726. 
The  petition  for  the  writ  is  denied. 

We  concur:    BURNETT,  J.;  HART,.  J. 


(189  Cal.  799) 

Ex  parte  AJURIA  et  al.    (Cr.  2472.) 

(Supreme  <3onrt  of  CTalifomla.    May  22, 1922.) 

I.  Habeas  corpus  ®=>85( I)— Complaint  charg- 
ing  offense  not  brought  before  Supremie 
Court  Is  preMinifld  to  have  been  sufficient. 

Wliere  tlie  complaint  on  wliioh  applicants 
for  writ  of  habeas  corpus  were  tried  and  con- 
victed is  not  presented  to  the  court  to  which 
application  is  made.  It  Is  presumed  that  it  suf- 
ficiently charged  the  offense. 

t.  Intoxicating  liquors  «=»I7— City  ordinance 
making  unlawful   possession  of  Intoxicating 
liquors  is  valid. 
A  city  ordinance  declaring  It  unlawful  for 
any  person  to  have  In  bis  possession  any  in- 
toxicating liquors  is  valid. 

3.  Criminal   law   (^=3562— Conviction   for   pos- 
session of  liquors  Is  not  void  because  liquors 
were  seized  without  warrant. 
A  conviction  of  possession  of  intoxicating 
Uquors  contrary  to  a  city  ordinance  is  not  void, 
because  the  liquor  was  found  on  defendant's 
premises   without   a   warrant   to   search   such 
premises  having  previously  been  obtained. 

Application  by  Ludo  AJutia  and  another 
for  a  writ  of  habeas  corpus,  prayed  to  be 
directed  to  the  sheriff  of  Yuba  county  to  se- 
cure the  release  of  petitioners  from  custody, 
after  conviction  of  violation  of  an  ordinance 
of  the  city  of  IVIarysville  prohibiting  the  pos- 
session of  Intoxicating  liquor.    Writ  denied. 

See,  also,  207  Pac.  515. 

W.  B.  Dftvies,  of  Marysville,  for  peti- 
tioners. 


PER  CURIAM.  The  petitioners  are  xb> 
prisoned  after  conviction  upon  a  charge  vC 
violating  an  ordinance  of  the  city  of  Matj*- 
vllle  declaring  it  unlawful  for  any  person 
to  have  in  bis  possession  any  Intoxicating 
Uquors.     ' 

[1 , 2]  The  complaint  on  which  they  were 
convicted  is  not  presented  to  us,  and  we 
must  therefore  presume  that  it  sufficiently 
charges  the  offense.  We  have  heretofore 
had  similar  attacks  made  upon  local  ordi- 
nances of  this  character,  and  our  decisions 
therein  are  against  the  petitioners  on  all  the 
points  presented  in  this  case  with  relation 
to  the  validity  of  this  ordinance.  See  In  re 
Polizzotto  (Cal.  Sup.)  205  Pac.  676;  People 
V.  CoUins  (Cal.  App.)  202  Pac.  344;  People  v. 
Capelli  (Cal.  App.)  203  Pac.  837;  Ez  parte 
Kinney  (Cal.  App.)  200  Pac.  967,  and  Er 
parte  Volpi  (Cal.  App.)  199  Pac.  1000. 

[3]  The  claim  that  the  Judgment  Is  void 
because  the  Intoxicating  liquor  was  found  on 
the  premises  without  previously  having  ob- 
tained a  search  warrant  for  the  discovery 
thereof  Is  answered  by  the  decision  in  Peo- 
ple V.  Mayen  (Cal.  Sup.)  205  Pac.  435.  On 
the  authority  of  these  cases  the  petition  is 
denied. 

SHAW,  0.  J.,  and  Wrr^BUR,  SHURT- 
LEFF,  LAWLOB,  SLOANE,  and  LENNON, 
JJ.,  concnr. 


(188  Csl.  100) 
RAMSAY  V.  RODGERS  et  al.    (S.  F.  10220.) 

(Supreme  Coxitt  of  California.    June  8,  1922.) 

1.  Appeal  and  error  ®=363 1— Motion  to  dls« 
miss  appeal  deaieit,  whei^  clerk's  typewrit- 
ten  copy  of  Judgment  roll  had  been  filed. 

Where  appellant  liad  filed  the  clerk's  type- 
written copy  of  the  judgment  roll,  a  motion  to 
dismiss  the  appeal  was  denied,  since,  under 
Code  C3v.  Proc.  §1  950,  953,  a  clerk's  certificate 
is  ordinarily  a  sufficient  authentication,  and,  as 
printing  of  the  record  is  not  necessary  under 
section  953c,  where  prepared  under  section 
953a,  as  amended  in  1915,  and  the  latter  sec- 
tion, in  providing  that  a  transcript  of  the  pro- 
ceedings made  by  the  official  reporter  and  au- 
thenticated by  the  trial  judge  becomes  a  portion 
of  the  judgment  roll,  requires  only  the  proceed- 
ing at  the  trial  to  be  so  authenticated  and  pre- 
pared. 

2.  Appeal  and  error  (S=3672  —  Jndgmest  roll 
held  sufficient  record  for  review. 

The  judgment  roll  alone  is  a  sufficient  rec- 
ord for  the  review  of  all  rulings  which  appear 
thereon  and  of  the  sufficiency  of  the  pleadinsa 
and  findings  to  support  the  judgment. 

In  Bank. 

Appeal   from   Superior   Coart,   City    and 
County  of  San  Francisco;    B.  P.  ShortaU, 

Judge. 
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Action  by  T.  H.  Ramsay  against  Elizabeth 
A.  Rodgers  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  On  motion  to 
dismiss  appeaL    Motion  denied. 

John  B.  Bennett,  of  San  Francisco,  for  ap- 
pellants. 

Creed,  Jones  &  Dall,  of  San  Francisco,  for 
respondent. 

SHAW,  C.  J.  The  respondent  moves  to 
dismiss  the  appeal  on  the  ground  that  no 
transcript,  prepared  and  authenticated  as 
required  by  law,  has  been  filed  within  the 
time  allowed  by  the  rules  of  this  court. 

[1]  Prior  to  the  filing  of  the  notice  of  mo- 
tion to  dismiss  the  appeal,  the  appellants 
bad  procured  from  the  clerk  of  the  superior 
court  and  had  filed  in  this  court  a  transcript 
of  the  papers  included  in  the  judgment  roll, 
duly  certified  by  the  derlt  of  said  superior 
court.  We  are  of  the  opinion  that,  nnder  the 
rules  of  court  and  the  law  as  they  now  ex- 
ist, this  is  a  sufficient  compliance  with  the 
law  and  with  our  rules.  Section  950  of  the 
Ciode  of  dvU  Procedure  provides  that,  on  ap- 
peal from  a  final  judgment,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  no- 
tice of  appeal,  the  Judgment  roll,  and  any 
bill  of  exceptions  upon  which  he  relies.  Sec- 
tion 953  provides  that  the  copies  provided 
for  in  section  950  must  be  certified  to  be  cor- 
rect by  the  derlt  or  the  attorneys.  A  certifi- 
cate of  the  clerk  is  therefore  a  sufficient  au- 
thentication. Our  rules  require  the  printing 
of  the  judgment  roll,  except  when  it  is  pre- 
pared under  section  953a.  Section  953a,  as 
amended  in  1915,  provides  that  any  person 
desiring  to  appeal  from  any  Judgment  may, 
la  lien  of  a  bill  of  exceptions  "or  for  the 
purpose  of  presenting  a  record  on  appeal 
from  any  appealable  judgment  or  order,  or 
for  the  purpose  of  having  reviewed  any  mat- 
ter or  order  reviewable  on  appeal  from  final 
judgment,"  procure  a  transcript  of  the  pro- 
ceedings had  at  the  trial,  to  be  made  up  by 
the  official  reporter,  and  to  be  settled  and 
aatheoticated  by  the  judge  of  the  superior 
court,  and  that,  when  so  settled  and  allowed, 
such  transcript  shall  "become  a  portion  of 
the  judgment  roll."  The  portions  of  the  sec- 
tion first  quoted  authorizes  a  record  under 
the  provisions  of  section  953a  for  the  pur- 
pose of  presenting  an  appeal  from  the  Judg- 
ment. 

[2]  The  Judgment  roll  alone  is  a  sufficient 
record  for  the  review  of  all  rulings  which 
appear  thereon  and  of  the  'saffidency  of  the 
pleadings  and  findings  to  support  the  judg- 
ment. Section  953c  provides  that,  on  ap- 
peals from  judgments,  if  the  appellant  avails 
himself  of  the  provisions  of  section  953a,  the 
derk,  within  10  days  after  the  preparation 
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of  the  record,  must  transmit  it  to  the  court 
to  which  the  appeal  Is  taiien,  and  that  no 
transcript  thereof  need  be  printed.  It  win  be 
observed  that  section  953a  does  not  require 
the  Judge  of  the  superior  court  to  settle  and 
certify  the  judgment  roll,  nor  does  it  require 
the  official  reporter  to  make  a  typewritten 
record  thereof,  in  pursuance  of  the  notice  to 
be  given  thereunder.  His  transcript  includes 
only  the  testimony  offered  or  taken,  evidence 
offered  or  received,  and  the  rulings  and  other 
proceedings  on  the  trial,  but  does  not  indude 
the  pleadings,  finding,  or  judgment.  The 
preparation  and  certification  of  those  docu- 
ments are  not  provided  for,  but  are  to  be  pre- 
pared  in  accordance  with  section  950  and  cer- 
tified In  accordance  v^th  section  963.  Sec- 
tion 953c,  however,  provides  that,  on  appeals 
from  judgments  and  other  appealable  orders, 
when  the  record  is  prepared  under  sectiou 
953a,  It  must  be  filed  and  need  not  be 
printed. 

In  the  present  case  the  appellants  proceed- 
ed under  section  953a,  but  failed  to  procure 
a  reporter's  transcript,  and  succeeded  only 
in  getting  the  clerk's  transcript  of  the  judg- 
ment roll.  Formerly,  under  section  953a  be- 
fore it  was  amended  so  as  to  indude  the  pas- 
sage first  above  quoted,  it  had  been  decided 
that  a  Judgment  roll  alone  could  not;  under 
our  rule,  be  presented  in  typewriting.  Har- 
pold  V.  Slocum,  168  Cal.  364,  143  Pac.  609; 
Lapique  v.  Plummer,  330al.  App.  317, 165  Pac 
S6.  We  think  that,  by  fair  intendment,  the 
Code  as  it  now  stands  allows  the  filing  of  a 
tyi)ewritten  transcript  of  the  Judgment  in 
cases  where  an  attempt  has  been  made  to  pro- 
ceed under  section  953a  and  the  appellant  has 
failed  to  procure  the  reporter's  transcript  of 
the  proceedings  and  evidence  at  the  trial,  and 
that  the  former  decisions  do  not  apply  to  the 
present  rules  and  statute.  Such  has  been 
the  consistent  practice  ever  since  the  amend- 
ment of  section  953a  in  1915.  The  point  was 
expressly  so  decided  by  this  court  in  denying 
a  petition  for  rehearing  after  the  dedsion  of 
the  District  Court  of  Appeal  in  McKlnnell  v. 
Hansen,  34  Cal.  App.  76,  81,  167  Pac.  887, 
where  we  held  that,  imder  rule  VII,  subdivi- 
sion 2,  an  appeal  on  the  judgment  roll,  pre- 
pared under  section  953a,  may  be  presented 
on  a  typewritten  transcript  See,  also,  Beck- 
ett V.  Stuart,  35  Cal.  App.  797,  171  Pac.  107. 

The  filing  of  the  typewritten  record  in  the 
present  case,  prior  to  the  giving  of  Hie  notice 
to  dismiss  the  appeal,  removes  the  ground 
upon  which  the  notice  to  dismiss  is  founded. 

The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  LAWLOR,  J.;  liBNNON,  J.; 
SLOANE,  J.;  SHTJRTLBFP,  J.;  WILBUR, 
J,;  WASTB,  3. 


Digitized  by 


Google 


S18 


207  PACIFIC  REPORTER 


fCal. 


ai»  c>i.  n) 

PEOPLE  V.  SMITH.    (Cr.  2404.) 
(Supreme  Court  ot  California.    May  28,  1022.) 

1.  Witnesses  ^=>4D5(2)— Denial  by  defendant 
he  had  been  employed  as  card  dealer  held  col- 
lateral In  prosecution  for  causing  delinquency. 

In  a  prosecution  for  causing  delinquency  of 
a  minor  by  dealing  cards  to  him  in  a  gambling 
game,  the  question,  asked  defendant  on  cross- 
examination,  whether  he  had  previously  been 
employed  as  a  card  dealer  by  the  same  club, 
while  it  was  at  a  different  location,  related  to 
a  matter  which  the  prosecution  could  not  prove 
as  original  eyidence,  so  that  It  was  error  to 
permit  the  prosecution  to  contradict  defendant'* 
denial. 

2.  Criminal  law  «=>■  186(4)— Immaterial  evl- 
deaoe  admitted  to  Impeach  defendant  held  not 
prejudlolai;   "miscarriage  of  Justice." 

Where  defendant  admitted  he  had  followed 
gambling  for  livelihood,  and  had  dealt  black  jack 
in  another  state,  but  denied  dealing  to  a  minor, 
error  in  permitting  the  state  to  contradict  his 
denial  that  he  had  been  employed  as  a  black 
jack  dealer  by  the  same  club  at  a  different  loca- 
tion was  not  80  prejudicial  that  an  affirmance 
of  the  conviction  would  result  in  a  miscarriage 
of  justice,  within  Pen.  Code,  S§  SeO,  1258,  1404, 
and  Const,  art.  6,  {  4%. 

3.  Criminal  law  «ss»i  172(6)— Witnesses  «=> 
248(2)— Instruction  on  alibi  held  not  required 
by  evidence,  so  that  error  therein  was  harm- 
lass;  answer  held  not  responsive  to  question. 

Where  the  only  evidence  to  support  an  alibi 
was  defendant's  statement,  in  answer  to  a  ques- 
tion whether  he  dealt  black  jack  to  the  prose- 
cuting witness  on  the  date  in  question,  that  he 
never  dealt  black  jack  in  the  house,  which  was 
not  responsive  to  the  question,  there  was  no 
evidence  to  show  alibi,  so  that  error  in  an  in- 
struction cautioning  the  jury  against  a  fabri- 
cated defense  of  alibi  was  not  prejudicial. 

4.  Criminal  law  «=3ll86(4)— Mistake  In  com- 
mitment as  to  name  of  minor,  whose  delln- 
qnency  was  caused  Is  merely  clerical. 

Where  defendant  was  charged  with  contrib- 
uting to  the  delinquency  of  James  B.  Edmonds, 
the  fact  that  the  order  of  commitment  or  pre- 
liminary examination  gave  the  name  of  the 
minor  as  James  E.  Eldwards,  was  purely  a  cler- 
ical error,  insufficient  to  justify  a  reversal  on 
the  ground  that  the  information  did  not  charge 
the  offense  set  out  in  the  order  of  commitment, 
aa  required  hy  Pen.  Ck>de,  K  809,  872. 

5.  Criminal  law  «=»l  170(2)— Exclusion  of  tm- 
tlmoay  witness  had  been  mistaken  In  Identl- 
floatlon  of  another  as  associated  with  da- 
fendant  held  not  prejudicial. 

In  a  prosecution  for  coittribntiiig  to  juve- 
nile delinquency,  where  the  minor  had  identified 
defendant  as  one  who  dealt  cards  to  him  in 
gambling  game,  the  exclusion  of  .evidence,  of- 
fered by  defendant,  that  the  minor  had  identi- 
fied as  a  participant  in  the  game  another  who 
was  not  in  the  city  at  the  time  was  not  preju- 
dicial to  accused,  where  the  minor  was  asked 
at  the  trial  of  accnaed  whether  he  had  seen  that 


other  at  the  place  in  question,  and  had  replied 
that  he  did  not  suppose  so,  because  the  other 
had  been  acquitted  of  ever  having  been  there. 

6.  Criminal  law  9=»692— Erroneous  admission 
of  conolusloa  of  witness  held  waived  by  fail- 
ure to  cross-examine  thereon. 

Error  in  permitting  a  witness  for  the' pros- 
ecution to  state  his  conclusuon  that  detectives 
who  shadowed  him  were  employed  by  defendant, 
over  defendant's  objection,  was  waived,  where 
the  court,  in  admitting  the  evidence,  suggested 
that  defendant  could  cross-examine  the  witness 
as  to  the  basis  for  the  conclusion,  and  defend- 
ant failed  to  act  on  the  court's  suggestion. 

7.  Criminal  law  «=3l  1 69(2)— Admission  of  evi- 
denoe  that  place  in  which  defendant  was  em- 
ployed was  oambllng  house  held  not  prejudl- 
olai. 

The  admissiOQ  of  evidence  that  the  club  in 
which  defendant  was  employed  had  the  reputa- 
tion of  being  a  gambling  house,  if  erroneous, 
was  not  prejudicial  to  accused,  where  the  pros- 
ecuting witness  testified  he  was  directed  to  that 
club  by  a  taxi  driver,  from  whom  he  inquired 
where  he  could  find  a  game,  and  was  admitted 
without  identification  and  without  a  membership 
card,  and  defendant  admitted  be  bad  formerly 
been  employed  by  and  was  a  frequenter  of  the 
club,  so  that  he  must  have  had  knowledge  of 
its  character. 

8.  infants  <3=»20— Evidence  la  prosecution  for 
contributing  to  delinquency  held  admissible  to 
show  knowledge  of  character  of  oiub  wherein 
minor  was  allowed  to  gamble. 

In  a  prosecution  for  contributing  to  juvenile 
delinquency  by  dealing  cards  to  a '  minor  in  a 
gambling  game,  evidence  that  the  club  by  which 
defendant  was  employed  had  been  raided  by  the 
police  as  a  gambling  bouse,  while  it  was  main- 
tained at  another  location,  was  competent  to 
show  defendant's  knowledge  of  the  character 
of  the  club,  which  was  the  same  organisation, 
notwithstanding  the  change  «f  location. 

9.  infants  €=320— Evidence  'held  to  sustain 
verdict  flnding  defendant  contributed  to  de- 
llnquenQf  of  minor. 

In  a  prosecution  for  contribution  to  the  de- 
linquency of  a  minor,  evidence  that  defendant 
dealt  cards  and  sold  chips  to  the  minor  in  a 
gambling  game,  and  talked  with  him  during  the 
game,  though  he  did  not  ask  the  minor  to  play 
or  gamble,  is  sufficient  to  sustain  a  conviction, 
notwithstanding  an  instruction  to  find  defend- 
ant not  guilty  if  the  minor  went  on  the  premises 
without  inducement  or  persuasion  by  defendant 
and  engaged  in  gambling  there. 

ID.  Crimlaal  law  «=>36i(3)— Evideao*  of  da< 
fendaat's  preparation*  to  entrap  prosecuting 
witness  la  attempting  to  bribe  held  iaad- 
mlssibla. 

Where  prosecuting  witness  had  visited  the 
defendant  on  several  occasions  before  the  trial, 
and  claimed  defendant  was  attempting  to  bribe 
him  to  leave  the  jurisdiction,  while  defendant 
claimed  the  witness  was  attempting  to  extort 
blackmail,  evidence  that  on  one  occasion,  when 
the  witness  was  expected  at  defendant's  home, 
defendant  bad  photograpbera  present  to  take 
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pictures  showing  the  witness  entering  the  bouse 
aod  leaving  it,  and  also  had  a  detective  and 
stenographer  to  report  the  conversation,  though 
it  would  have  shown  defendant's  suspicion  of 
the  witness'  purpose,  had  no  l>earing  on  the 
witness'  frame  of  mind,  and  was  properly  ex- 
daded. 

II.  Infants  «=» 1 2— Provision  of  Juvenile  Conrt 
Law,  making  It  a  mlsdemoanor  to  contribute 
to  dellnquenigr>  Is  oonstltutlonal. 
The  provision  of  Juvenile  CJourt  Law,  i  21, 
malting  it  a  misdemeanor  to  commit  any  act 
irhich  causes  or  tends  to  cause  a  minor  to  be- 
come such  a  person  as  is  described  in  section 
1,  8ut)d.  11,  of  the  act,  is  constitutional. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Harold  Louder- 
back,  Judge. 

Samnel  Smith  was  convicted  of  causing  a 
minor  to  perform  an  act  or  follow  a  course 
of  conduct  which  would  tend  to  cause  him  to 
become  a  delinquent,  and  be  appeals.  Af- 
flrmed. 

Frank  J.  Murphy,  of  San  Francisco,  for 
appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

LAWLOR,  J.  The  defendant,  Samnel 
Smith,  appeals  from  a  Judgment  of  convic- 
tion of  a  misdemeanor  triable  In  the  superior 
court,  in- having  violated  section  21  of  the 
Juvenile  Court  Law  (Stats.  1915,  p.  1225), 
to  the  effect  that  any  one  who  shall  commit 
any  act  which  causes  or  tends  to  cause  any 
minor  under  the  age  of  21  years,  among  oth- 
er things,  to  become  such  a  person  as  is  de- 
scribed in  subdivision  11  of  section  1  of  said 
act,  or  any  person  who  by  any  act,  threat, 
command,  or  persuasion  induces  or  endeavors 
to  induce  any  such  minor  to  perform  any  act, 
to  follow  any  course  of  conduct,  or  to  so  live 
as  would  cause  or  tend  to  cause  him  to  be- 
come or  remain  a  person  coming  within  the 
provisions,  among  others,  of  said  subdivision 
U,  shall  be  guilty  of  such  a  misdemeanor. 

Appellant  was  charged  by  information  with 
the  violation  of  this  statute,  in  that  he  in- 
duced, persuaded,  and  encouraged  James  E. 
Edmonds,  then  of  the  age  of  16  years,  to 
frequent  a  public  gambling  house,  to  wit, 
the  Thirty-Third  Assembly  District  Club,  at 
32  Turk  street,  in  the  city  and  coun^  of 
San  E'rancisco,  and  there  engage  in  the  play- 
ing of  cards  and  other  games  of  chance  for 
money.  It  was  alleged  these  acts  of  appel- 
lant tended  to  and  did  encourage  Edmonds 
to  become  such  a  person  as  is  described  in 
subdivision  11  of  i<ection  1  of  the  Juvenile 
Court  Lew,  to  wil,  a  person  under  the  age 
of  21  years,  who  is  leading,  or  is  in  danger 
of  leadipg,  an  idle,  dissolute,  and  immoral 
life. 


It  appears  that  Edmonds,  whose  home  was 
in  New  Orleans,  left  that  city  and  came  to 
San  Francisco,  unaccompanied  by  and  with- 
out the  consent  of  his  parents.  His  first 
visit  to  the  Thirty-Third  Assembly  District 
Club  was  on  the  night  of  October  28,  1920; 
he  having  l)een  directed  there  by  a  taxlcab 
driver.  He  was  admitted  to  the  club  after 
he  told  the  doorkeeper  he  was  22  years  old. 
Edmonds  testified  that  on  the  occasion  of  bis 
first  visit  appellant,  who  was  a  member  of 
the  club,  was  present,  but  that  no  conversa- 
tion passed  between  them.  The  two  succeed- 
ing nights  Edmonds  again  visited  the  club, 
and,  according  to  his  testimony,  appellant 
was  dealing  black  Jack  there  on  both  those 
nights,  in  which  games  Edmonds  played, 
and  during  which  he  talked  to  appellant. 
Edmonds  also  returned  to  the  club  on  the 
nights  of  October  30  and  November  1,  but 
did  not  remember  seeing  appellant  on  those 
visits.  He  testified  that  he  played  cards  on 
each  of  the  five  nights,  and  that  he  lost  in 
all  something  over  $700.  Appellant  denied 
he  was  employed  by  the  Thirty-Third  Assem- 
bly District  Club  at  the  times  Edmonds  vis- 
ited it,  and  that  he  ever  dealt  black  Jack 
at  32  Turk  street. 

1.  We  shall  first  consider  appellant's  con- 
tention that  the  court  erred  In  allowing  him, 
after  he  had  testified  in  bis  ovim  behalf,  to 
be  impeached  by  another  witness  concerning 
asserted  collateral  matter  brought  out  on 
cross-examination.  We  quote  from  appel- 
lant's testimony  on  his  direct  examination : 

"Q.  Have  you  ever  been  employed  in  a  place 
where  they  played  cards  for  money?  A.  I 
have.  Q.  Where?  A.  In  Nevada— different 
states.  Q.  Have  you  ever  been  employed  in 
San  Francisco?  A.  In  clubrooms  here;  yes, 
sir.  Q.  Where?  A.  225  Ellis  street  [the  for- 
mer location  of  the  Thirty-Third  Assembly 
District  Club]." 

On  cross-examination  he  testified : 

"Q.  Isn't  it  a  fact  that  yon  dealt  black  jack 
in  the  Thirty-Third  Assembly  District  Club 
when  it  was  located  at  325  Ellis  street?  A. 
225  Ellis?  Q.  When  it  was  on  Ellis  street? 
A.  No,  sir.  •  •  •  Q.  And  you  now  say  un- 
der oath,  Mr.  Smith,  that  while  you  were  work- 
ing for  the  Thirty-Third  Assembly  District 
Club,  when  it  was  located  on  Ellis  street,  that 
you  did  not  deal  black  jack?  A.  No  sir.  •  •  • 
Q.  How  long  previous  to  July  of  1920  [when  it 
moved  to  32  Turk  street]  had  it  been  that  yon 
were  employed  by  this  Thirty-Third  Assembly 
District  Club?    A.  Possibly  two  years." 

None  of  this  testimony  was  objected  to. 
The  following  testimony  was  given  in  rebut- 
tal by  John  C.  Miles,  a  police  officer: 

"Where  did  yon  first  see  him  [appellant]? 
A.  225  Ellis  street  Q.  When?  A.  Oh,  vari- 
ous times,  and  often  between  1917  and  1918. 
•  •  •  Q.  Do  you  Imow  what  his  occupation 
was  there?     A.  Why  that  of  a  card   dealer. 
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*    Q.  What  kind  ot  «  (<"»•  ""**  ^*  ^^' 


ing? 

"Mr.  Murphy:  I  win  object  to  that  upon  the 
gronnd  it  is  calling  for  impeaching  testimony 
upon  a  collateral  matter. 

"The  Court:  I  will  allow  the  question.  A. 
I  have  seen  him  dealing  California  stud  poker 
and  black  Jack:   that  is  aU." 

The  court  had  previously  stated  in  regard 
to  the  admission  of '  the  impeaching  testi- 
mony: 

"I  am  willing  to  have  this  go  in,  provided, 
first,  that  it  is  on  the  matter  of  occupation, 
and  that  the  witness  knows  that  it  is  on  the 
matter  of  occupation." 

In  People  v.  Chin  Mook  Sow,  51  Cal. 
697,  600,  it  was  said : 

"It  is  a  well-settled  rule  that  a  witness  can- 
not be  cross-examioed  as  to  any  fact  whidi  is 
collateral  and  irrelevant  to  the  issue,  merely 
for  the  purpose  of  contradicting  him  by  other 
evidence,  if  he  should  deny  it,  thereby  to  dis- 
credit his  testimony.  And  if  a  question  is  put 
to  a  witness  on  cross-eiamination  which  is  col- 
lateral or  irrelevant  to  the  issue,  his  answer 
cannot  be  contradicted  by  the  party  who  asked 
him  the  question;  but  it  is  conclusive  against 
him.  But  when  the  question  asked  on  cross- 
examination  calls  for  a  response  in  respect  to 
a  matter  which  the  party  asking  the  question 
would  have  a  right  to  prove  as.  an  independent 
fact,  the  rule  does  not  apply." 

See,  also,  People  t.  Dye,  76  Cal.  108,  16 
Pac.  537. 

[1]  It  was  held  in  People  v.  Nlles,  44  Mich. 
e06,  7  N.  W.  192,  that,  unexplained,  testimony 
concerning  the  occapatlons  of  a  defendant 
In  a  criminal  case  was  irrelevant.  In  State 
T.  Blassengame,  132  La.  250,  61  South.  219, 
the  court  held  that  the  circumstances  of  a 
case  might  make  such  evidence  relevant. 
It  is  true  that  counsel  for  appellant,  In  the 
case  at  bar,  brought  up  the  arabject  of  ap- 
pellant's occupations,  evidently  to  present 
blm  In  the  most  favorable  light  before  the 
Jury.  In  hla  <^>enlng  statement  he  had  said 
he  would  show  appellant  had  been  engaged 
in  many  occupation*— "all  ordinarily  refer- 
red to  as  legitimate  hard  work,  and  that  he 
has  also  engaged  in  playing  cards,  following 
an  injury,  after  which  he  has  spent  much 
of  his  time  as  a  card  player,"  and  that  "he 
was  not  employed  at  any  time  In  the  Thirty- 
Third  Assembly  District  Club."  Since  ai^el- 
lant  brought  up  the  subject  of  his  occupa- 
tions, and  testified  on  direct  examination 
that  he  had  been  employed  at  225  Ellis  street, 
it  was  proper  on  cross-examination  to  ques- 
tion him  as  to  the  nature  of  such  employ- 
ment. In  fact,  this  was  not  objected  to.  But 
It  does  not  follow  that  such  evidence  was 
relevant,  and  not  collateraL  It  has  not 
been  made  to  appear  that  the  testimony  as 
to  his  past  occupations  was  relevant  to  the 
main  issue,  or  was  such  a  matter  as  the  pros- 
ecution might  have  proved  as  an  independent 


fact  as  a  part  of  Its  case  In  chief.  In  our 
opinion,  evidence  that  appellant,  two  years 
before  the  commission  of  the  crime  in  ques- 
tlon,  was  employed  as  a  black  Jack  dealer, 
even  by  the  same  employer,  was  but  proof 
of  a  prior  wrongful  act,  unconnected  with 
the  crime  charged.  Such  evidence  would 
ordinarily  not  be  relevant  (Jones  <m  Evi- 
dence, vol  1,  i  143),  nor  a  proper  subject  of 
impeachment  (Steen  v.  Santa  Clara  Valley, 
etc.,  Co.,  134  CaL  355,  66  Pac.  321),  and  It 
has  not  been  shown  to  be  relevant  to  any  is- 
sue in  this  case.  The  ruling  waa  th«efore 
erroneous. 

[2]  It  remains  for  us  to  consider  whether 
an  affirmance  of  the  Judgment,  in  view  of 
this  error,  would  result  In  a  miscarriage. of 
Justice.  An  examination  of  the  record  Bat- 
istes us  that  the  verdict  was  not  affected 
by  this  ruling.  It  is  plain  from  the  evidence 
that  the  Jury  believed  Edmcmds  told  the 
truth  when  he  testified  as  to  appellant's  con- 
nection with  two  of  the  games  in  which  he 
participated,  and  also  that  such  conduct  on 
the  part  of  appellant  constituted  a  violation 
of  the  statute.  Appellant  admitted  that  he 
had  followed  gambling  for  a  livelihood,  that 
he  had  dealt  black  jack,  denying,  however, 
that  he  had  done  so  in  this  state.  It  must 
be  assumed,  from  the  evidence  as  a  whole 
and  the  adverse  verdict,  that  the  Jury  did 
not  accept  this  qualification,  but  believed 
from  all  the  drcumstances  that  he  dealt 
black  jack  for  the  Thirty-Third  Assembly 
District  Club,  and  that  he  did  so  on  the 
occasions  testified  to  by  Edmonds.  Appel- 
lant's testimony  was  in  direct  conflict  with 
that  of  Edmonds,  and  when  it  is  considered 
that  the  latter's  testimony  was  vigorously  at- 
tacked from  every  angle,  and  that  no  effort 
was  spared  to  impeach  it,  it  cannot  reason- 
ably be  concluded  that  the  item  of  impeach- 
ing testimony  prejudicially  affected  the  jury 
on  the  point  whether  appellant  dealt  black 
Jack  at  32  Turk  street  when  Edmonds  was 
present.  Pen.  Code,  g{  060, 1258, 1404;  Const 
f  4%,  art  6. 

[3]  2.  Appellant's  nest  claim  is  that  the 
court  erred  in  giving  the  following  instruc- 
tion on  the  subject  of  alibi : 

"The  defendant  could  not  have  been  in  two 
places  at  the  same  time,  and  in  this  contradie- 
Uon  of  witnesses  the  jury  have  to  determine  for 
themselves  where  lies  the  truth.  In  so  judging 
they  will  take  into  consideration  the  appearafice 
and  apparent  candor  and  fairness  of  the  respec- 
tive witnesses,  the  probability  of  their  state- 
ments, its  coincidence  with  other  facts  or  fea- 
tures of  the  case  which  they  may  deem  estab- 
lished, and,  generally,  those  rules  of  ordinary 
experience  and  general  observation  by  which  in- 
telligent men  decide  as  to  controverted  propo- 
sitions of  fact  The  effect  of  an  alibi,  when  ea- 
tablisbed,  la  like  that  of  any  other  condosiva 
fact  presented  in  a  case,  showing,  as  it  does, 
that  the  party  asserting  it  could  not  have  been 
present  at  the  time  of  the  commission  of  the 
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crime  alleged  In  the  indictment,  and  therefore 
did  not  participate  in  it — ^is,  when  credited,  a 
defense  of  the  most  condnsive  and  satisfactory 
character. 

"The  fact,  however,  wMch  experience  has 
shown,  that  an  alibi  as  a  defense  is  capable  of 
being,  and  has  been  occasionally,  successfully 
fabricated;  that,  even  when  wholly  false,  its 
detection  may  be  a  matter  of  very  great  diffi- 
culty; and  that  the  temptation  to  resort  to  this 
as  a  spurions  defense  may  be  very  great,  espe- 
cially in  cases  of  importance — these  are  consid- 
erations attendant  upon  this  defense  which  call 
for  some  special  suggestions  upon  the  part  of 
the  court. 

"These  are  that,  while  yon  are  not  to  hesi- 
tate at  giving  this  as  a  defense  full  weight — 
that  condnsive  effect  to  which,  when  estab- 
lished, it  is  justly  entitled,  either  as  entirely 
satisfying  you  of  the  innocence  of  the  defend- 
ant, or  as  creating  a  reasonable  doubt,  which 
entitles  the  defendant  to  an  acquittal— still  you 
are  to  scrutinize  the  testimony  offered  in  the 
support  of  an  alibi  with  care,  that  you  may  be 
satisfied  that  a  fabricated  defense  is  not  being 
imposed  upon  you." 

This  instruction,  although  the  same  as  that, 
aK>roved  in  People  v.  Lee  Qam,  69  Cal. 
662,  11  Pac  183,  was  disapproved  in  People 
V.  Lerlne,  85  Cal.  39,  22  Pac.  969,  24  Pac. 
631,  and  People  v.  Lattimore,  86  Cal.  403,  24 
Pac  1091,  and  in  People  t.  Roberts,  122  Cal. 
377,  85  Pac.  137,  a  similar  instruction  was 
held  to  be  reversible  error,  upon  the  grounds 
that  it  constituted  a  charge  upon  the  weight 
of  the  evidence,  and  that  it  cast  the  burden 
of  proof  upon  the  defendant  However,  we 
are  of  the  opinion  that  the  state  of  the  evi- 
dence In  the  case  at  bar  renders  the  error 
harmless.    Appellant  correctly  states  that — 

"It  most  l>e  remembered  that  the  appellant 
was  the  only  witness  who  testified  as  to  the 
alibi  in  this  case." 

An  examination  of  the  transcript  shows 
that,  although  be  did  state  he  had  never  seen 
Edmonds  prior  to  his  arrest,  his  only  testi- 
mony approaching  the  subject  of  alibi  was 
as  follows: 

"Q.  From  the  20th  day  of  October  to  the  2d 
day  of  November,  were  you  employed  at  the 
Thirty-Third  Assembly  District  CIubT  A.  I 
was  not.  Q.  Were  yon  there,  on  any  of  those 
days  above  mentioned,  iuduiiivt:,  deatuif  iNHl' 
jacli?  A.  I  never  dealt  black  Jack  in  the 
house." 

The  answer  glyen  is  not  responsive  to  the 
Qoestion,  and  does  not  tend  to  show  whether 
appellant  was  or  was  not  present  at  the  time 
and  i^ce  of  the  alleged  commission  of  the 
crime.  The  Instruction  was  therefore  not  ap- 
plicable, and  hence  ajtpellant  was  not  preju- 
diced thereby.    People  v.  Walsh,  4S  CaL  447. 

[4]  3.  Appellant  assigns  error  to  the  refusal 
of  the  trial  court  to  set  aside  the  information 
on  the  ground  that  it  did  not  charge  the  of- 
tenBB  set  out  in  the  order  of  commitment.  Pen. 
Code^H809,872;  People  t.  Lee  Look.  137  CaL 
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590,  70  Paa  660;  People  v.  Nogirl,  142  Cal. 
596,  76  Paa  490;  People  t.  Parker,  91  CU. 
91,  27  Pac.  537.  The  complaint  was  filed  and 
the  preliminary  examination  conducted  in 
the  Juvenile  department  of  the  superior  court, 
and  charged  an  offense  of  contributing  to 
the  delinquency  of  James  B.  Edmonds.  The 
order  of  commitment  gave  the  name  of  the 
minor  as  James  E.  Edwards,  and  the  in- 
formation as  James  E.  E^dmonds.  At  the  ar- 
raignment, on  December  12,  1920,  appellant 
moved  to  set  aside  the  Information,  and  the 
hearing  was  continued  until  December  21; 
the  court  directing  the  district  attorney  to 
procure  an  amendment  of  the  order  of  com- 
mitment. On  December  20,  the  committing 
magistrate,  by  a  minute  order,  amended  the 
order  pf  commitment  to  conform  to  the  infor- 
mation as  to  the  name  of  the  minor,  reciting 
that  the  discrepancy  was  due  to  a  clerical 
error.  The  amended  order  was  presented  to 
and  filed  in  the  trial  court,  which,  on  Decem- 
ber 21,  1920,  denied  appellant's  motion  to  dis- 
miss the  information.  It  Is  not  necessary  to 
determine  whether  this  mode  of  correcting  a 
purely  clerical  error  is  regular  or  not  The 
mistake  was  one  of  those  defects  or  errors 
in  pleading  which  are  declared  to  be  insuf- 
ficient to  Justify  a  reversal  or  a  new  trial  by 
the  sections  of  the  Constitution  and  the  Penal 
Code  already  referred  to. 

[t]  4.  The  next  contention  of  appellant  is 
that  tlie  court  erred  in  refusing  to  permit  the 
derfenee  to  Introduce  evidence  tending  to 
prove  that  Edmonds  was  mistaken  In  his 
Identification  of  one  James  Young,  who  gave 
the  name  of  James  Thomas,  at  the  prelimi- 
nary examination  of  Young  for  the  same  of- 
fense as  that  charged  against  appellant 
Young  was  one  of  the  persons  Edmonds 
stated  to  have  been  present  at  the  time  he 
visited  the  Thirty-Third  Assembly  District 
Club.  Upon  cross-examination  Edmonds  was 
asked  the  following  question,  to  which  an  ob- 
jection was  sustained : 

"Q.  Is  it  not  a  fact  that  upon  the  preliminary 
examination  in  the  case  of  People  v.  Thomas 
you  identified  Thomas  as  one  of  the  partid- 
pants  in  the  game  in  which  you  daim  Smith  was 
dealing,  *  •  •  that  you  also  identified  him 
as  the  man  that  you  pointed  out  to  Mr.  Floyd 
on  the  night  of  November  6,  1920,  and  is  it  a 
fact  now  that  yon  were  mistaken  as  to  your 
identification  of  Mr.  Thomas,  both  as  to  being 
a  partidpant  in  the  game  and  as  having  identi- 
fied him  to  Mr.  Floyd  on  the  night  of  November 
6,  1920?" 

James  Young,  testifying  in  behalf  of  ap- 
pellant, was  asked  on  direct  examination : 

"Wen,  did  James  B.  Edmonds  identify  yoa 
as  a  person  who  was  present  at  the  Thirty- 
Third  District  Club  between  October  28  and 
November  1,  19207" 

An  objection  to  this  question  was  also 
sustained.  The  district  attorney  objected, 
upon  the  grounds  that  it  was  incompetent, 
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immaterial,  Irrelevant,  and  not  proper  cross- 
examination,  and  that  tbe  Inquiry  was  going 
too  far  afield ;  that,  if  tbe  testimony  were  al- 
lowed, the  prosecution  would  be  entitled  to 
bring  in  a  number  of  witnesses  to  testify 
that  Edmonds  had  identified  all  tbe  persons 
inrolved  in  the  several  charges.  Counsel  for 
appellant  ottered  to  prove  tbat — 

"This  witness  [Edmonds],  in  a  hearing  before 
Jndge  Murasky,  in  the  case  of  People  v.  Tliom- 
as,  charged  with  contributing  to  the  delinquency 
of  a  minor,  positively,  and  without  equivocation, 
identified  the  defendant  in  that  case,  Thomas, 
as  having  participated  in  the  very  games  in 
which  this  defendant  is  charged  with  having 
played,  and  we  will  then  undertake  to  prove, 
and  do  now  undertake  to  prove  tbat  this  wit- 
ness was  absolutely  wrong,  and  that  Thomas, 
the  man  whom  he  then  positively  identified,  was 
in  San  Diego  at  the  time  the  alleged  game  took 
place." 

Assuming  tbat  the  inquiry  should  have 
been  allowed,  it  cannot  be  held  tbe  rulings 
were  prcJudiciaL  Tbe  following  testimony  of 
Edmonds  shows  tbat  be  did  not  insist  npon 
this  trial  tbat  Toung  was  one  of  tbe  persons 
be  saw  at  tbe  Thirty-Third  Assembly  District 
Qub: 

"Q.  Now,  I  will  ask  yon  if  you  know  a  man 
known  as  James  Thomas?  A.  I  do.  Q.  And 
where  did  yon  first  meet  him?  A.  I  first  saw 
him  in  the  preliminary  hearing  at  which  he 
was  tried.  Q.  Did  you  ever  see  him  in  the  Thir- 
ty-Third District  Club?  A.  I  don't  suppose  so; 
he  was  acquitted  of  ever  being  there." 

Moreover,  Edmonds  was  subjected  to  a 
■earcbing  examination  as  to  tbe  correctness 
of  bis  identification  of  appellant.  Tbe  ex- 
cluded testimony  would  therefore  have  been 
but  additional  to  tbe  same  point 

[•)  5.  It  is  insisted  the  court  erred  in  per- 
mitting Edmonds  to  testify  on  redirect  ex- 
amination, over  tbe  objection  tbat  tbe  evi- 
dence was  incompetent,  irrelevant,  and  not 
binding  on  appellant,  that  be  knew  that 
while  he  was  in  New  Orleans,  and  while  he 
was  on  his  way  to  San  Francisco  to  attend 
the  trial,  be  was  being  shadowed  by  detec- 
tives in  the  employ  of  appellant,  on  tbe 
ground  that — 

"There  was  no  evidence  in  the  case  to  show 
tbat  such  alleged  detectives  were  employed  by 
the  defendant,  or  that  the  defendant  had  any 
knowledge  of  such  employment.  Testimony  of 
this  character  has  always  been  held  to  be  in- 
admissible"—dting  People  V.  Dixon,  94  Cal. 
256,  29  Pac.  604;  People  v.  Choy  Ah  Sing,  84 
CaL  276,  24  Pac.  379. 

It  was  developed  on  the  cross-examination 
of  Eldmonds  that,  after  returning  from  New 
Orleans,  he  went  to  see  appellant's  counsel, 
and  also  that  he  bad  telephoned  to  and  called 
on  appellant,  and  tbe  latter  claimed  these 
communications  were  had  for  purposes  of 
blackmail.  Tbe  testimony  in  question  was 
offered  aa  tending  to  explain  Odmonds'  mo- 


tive in  having  these  communications ;  it  be- 
ing asserted  by  counsel  for  the  people  that — 

"He  was  induced  to  go  and  see  them  by  this 
very  defendant  himself,  for  the  purpose  of  in- 
ducing or  bribing  liim  to  leave  the  jurisdiction 
of  this  court  after  he  arrived." 

It  may  be  conceded  that,  if  the  witness 
bad  any  knowledge  he  was  being  shadowed 
by  appellant's  agents,  he  should  have  been 
asked  to  state  tbe  facts  upon  which  be  based 
his  knowledge,  rather  than  the  conclusion 
itself.  But  the  court,  in  admitting  the  testi- 
mony, said: 

"It  is  open  to  re-cross-examination  aa  to 
what  the  basis  of  his  knowledge  was,  as  to 
whether  it  was  such  knowledge  as  to  justify 
his  answer." 

As  the  defense  did  not  choose  to  act  upon 
the  suggestion  of  the  court,  we  cannot  hold. 
In  the  face  of  the  judgment  of  conviction, 
that  the  witness  did  not  have  primary  knowl- 
edge of  tbe  fact.  Inasmuch  as  the  defense 
did  not  inquire  into  the  matter,  tbe  objec- 
'tion  will  be  deemed  to  have  been  waived. 

[7]  6.  Appellant's  next  contention  is  that, 
on  the  ground  it  was  hearsay,  the  court  erred 
in  admitting  evidence  to  tbe  etfect  that,  at 
tbe  times  Edmonds  visited  tbe  Thirty-Third 
Assembly  District  Club,  the  place  had  tbe 
reputation  of  being  a  gambling  bouse.  Evra 
conceding  this  ruling  to  have  been  errone- 
ous, appellant  could  not  have  been  preju- 
diced by  it  That  the  "Hiirty-Thlrd  Assembly 
District  Club  was  a  public  gambling  place 
might  also  have  been  inferred  from  Edmonds* 
testimony  that  he  was  first  directed  to  the 
place  by  a  taxicab  driver,  when  he  asked  if 
tbe  latter  could  "show  me  where  there  was 
a  little  game,"  and  that  he  was  admitted  to 
the  club  without  being  known  and  without 
a  membership  card.  In  any  evoit  no  preju- 
dice could  have  resulted  from  the  admission 
of  the  testimony  in  question,  for  the  purpose 
of  showing  appellant's  Imowledge  of  tbe 
character  of  the  premises,  for  according  to 
bis  own  testimony  he  bad  formerly  been  em- 
ployed by  and  was  a  frequenter  of  tbe  clubi. 

[8]  7.  It  is  next  claimed  the  court  erred  in 
receiving  evidence  that  the  police  raided  tbe 
premises  at  225  Ellis  street  the  former  loca- 
tion of  tbe  Thirty-Third  Assembly  District 
Club.  This  testimony  is  asserted  to  be  er- 
roneous on  tbe  grounds  that  it  was  incMn- 
petent,  irrelevant  immaterial,  not  proper 
cross-examination,  called  for  the  opinion  and 
conclusion  of  the  witness,  impeached  and  dis- 
graced appellant  In  the  eyes  of  the  jury,  and 
that  the  jury  might  have  concluded  that  In- 
asmuch as  appellant  bad  once  be^i  an  em- 
ployee in  a  gambling  club,  it  was  probable  h« 
was  engaged  in  a  like  employment  at  the 
time  of  the  aUeged  commission  of  tbe  crim« 
for  which  he  is  now  being  prosecuted.  Be- 
fore tbe  questions  objected  to  were  propound- 
ed, appellant  had   testified,  without  ott}e^ 
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tlon,  tbat  the  Thirty-Third  Assembly  District 
ClDb  was  the  same  <Hie  that  had  been  located 
•t  225  Ellis  street,  and  that  he  had  worked 
in  the  club  at  that  location.  It  also  appears 
from  his  testimony  that  the  character  of  the 
dub  had  not  materially  changed  since  the 
time  it  occupied  225  Ellis  street  Then  he 
testified : 

"Q.  Don't  yon  know,  as  a  matter  of  fact,  in 
1918,  while  you  worked  there,  and  while  you 
were  in  the  place,  the  police  raided  it  as  a 
gambling  institution,  and  carted  everybody  off 
to  the  city  prison?    •    •    • 

"Mr.  U'Ben:  I  just  want  to  go  into  this 
man's  knowledge  as  to  the  repatation  of  the 
place:  isn't  that  the  fact?  A.  I  was  there 
twice,  on  two  different  occasions,  when  the 
place  was  raided." 

An  objection  to  further  evidence  along  the 
same  line  was  sustained ;  the  court  announc- 
ing that  the  point  was  sufficiently  covered 
by  the  testimony  under  review. 

There  was  no  error  in  the  admission  of  this 
evidence.  Although  housed  in  a  different 
location,  the  club  was  the  same  one  in  which 
Edmonds  testified  he  had  played  cards  for 
money.  Appellant's  knowledge  of  the  char- 
acter of  the  club  was  relevant,  and  testimony 
that  he  knew  of  its  character  while  at  one 
location  tended  to  prove  that  be  knew  of  it 
while  at  another. 

[S]  8.  It  is  insisted  that  the  verdict  is 
against  law.  The  jury  were  instructed  in  ef- 
fect tbat  if  they  found  that  Edmonds  fre- 
quently and  without  any  inducement,  persua- 
sion, or  encouragement  upon  appellant's  part, 
went  to  the  premises  described  in  the  in- 
formation, and  engaged  in  gambling,  they 
must  find  appellant  not  guilty,  and  also  that, 
tf  they  found  "no  acts  proven  on  the  part 
of  defendant  which  would  induce"  Edmonds 
to  become  or  remain  addicted  to  the  habit 
of  gambling,  they  must  find  appellant  not 
guilty.  It  is  argued  that,  as  Edmonds  testi- 
fied tbat  appellant  never  asked  him  to  play 
or  gamble,  it  was  the  duty  of  the  jury  under 
the  above  instructions  to  return  a  verdict  of 
not  guilty.  However,  from  the  record  as  a 
whole,  and  particularly  from  Eklmonds'  testi- 
mony that  when  he  played  black  jack  he 
bought  diips  from  appellant  to  bet  on  the 
cards,  that  be  talked  to  appellant  dturing  the 
game,  and  that  appellant  dealt  for  him  oc- 
casionally, we  cannot  say  there  was  not  evi- 
dence np<m  which  the  verdict  might  have 
been  predicated  under  the  instructions. 

[10]  9.  Error  is  also  assigned  to  the  re- 
fusal of  the  court  to  permit  evidence  for  ap- 
pellant that  he  Invited  Eldmonds  to  his  apart- 
ment for  the  purpose  of  entrapment  The 
evidence  Shows  that  Edmonds  visited  the 
apartment  but  while  he  claimed  it  was  to 
get  his  money  back  and  for  the  purpose  of 
following  up  a  suggestion  of  a  bribe  which 
he  asserted  was  to  be  offered  to  persuade 
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him  to  leave  the  jurisdiction,  appellant  in- 
sisted it  was  for  purposes  of  blackmaU. 

As  tending  to  prove  the  latter  contrition, 
appellant  offered  to  show  that  upon  one 
occasion  he  had  stationed  a  photographer 
outside  the  apartment  house  to  get  a  picture 
of  Edmonds  entering  and  leaving  it,  and  that 
a  stenographer  and  a  detective  were  station- 
ed inside  to  report  the  conversation  between 
Edmonds  and  appellant  However,  upon  that 
occasion  Edmonds  did  not  appear  at  aU.  It 
is  contended  by  the  Attorney  General  that 
audi  testimony  would  be  irrelevant  imma- 
terial, and  self-serving.  Conceding  that  the 
suggested  preparations  by  appellant  for  Ed- 
monds' visit  might  tend  to  prove  his  distrust 
of  Edmonds,  we  do  not  see  how  they  could 
tend  to  prove  Edmonds'  state  of  mind  in  go- 
ing there.    The  ruling  was  proper. 

[11]  10.  The  last  contention  is  tbat— 

"Section  21  of  the  Juvenile  Court  Law,  as 
qualified  and  supplemented  by  subdivision  11 
of  section  1  of  the  same  law,  is  unconstitu- 
tional and  void." 

In  People  v.  De  Leon<  35  OaL  App.  46T, 
170  Paa  163,  the  constitutionality  of  the 
Juvenile  Court  law  was  upheld,  and  a  peti- 
tion for  a  hearing  of  the  cause  In  this  court 
was  denied.  An  examination  of  the  petition 
for  a  hearing  in  this  court  shows  tliat  the 
question  of  the  constitutionality  of  the  act 
was  raised  therein  and  the  subject  fully  pre- 
sented. Appellant's  contention  is  therefore 
without  merit 

The  judgment  is  affirmed. 

We  concur:  SHAW,  O.  J.;  LBNNON,  J.; 
WILBUR,  J. ;  SLOANE,  J. ;  SHDRTLBFP,  J. 


(18»  Cal.  44) 
WEAKLEY  V.  MELTON.    (S.  F.  9693.) 

(Supreme  Court  of  California.    May  29,  19S2.) 

1.  Gifts  «=»49(l)— EvMence  held  snfflcieat  to 
establish  unconditional  gift. 

Testimony  of  a  mother  that  the  turning  over 
to  her  by  ber  son  of  a  part  of  an  inheritance 
from  an  unde  was  without  condition,  and  with 
the  understanding  that  she  would  return  what 
was  left  to  him  because  she  wanted  him  to  in- 
herit the  balance,  held  to  establish  an  uncon- 
ditional gift 

2.  Trusts  «=>49— DedaratlOB  of  trust  held  to 
have  been  procured  by  "aadus  Influence." 

Where  a  son  procured  from  his  mother  a 
declaration  of  trust  for  a  sum  which  he  bad 
turned  over  to  her,  by  representing  that  he 
desired  the  trust  to  prevent  the  sister  from 
making  trouble  or  from  getting  It  after  his 
mother  was  through  with  it  and  the  mother 
testified  that  she  was  greatly  disturbed  men- 
tally 9t  the  time  and  did  not  hear  distinctly 
when  the  dedaration  was   read   to   her,   and 
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that  she  did  not  waut  to  sign  It,  htild,  that  the 
declaration  of  trust  was  precnred  by  ondue  in- 
fluence as  defined  by  dr.  Code,  |  157S. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

3.  Trusts  ($3>49— Procurement  of  deed  of  trust 
after  unconditional  gift  not  Justified  as  exer- 
cise of  legal  right. 

Where  a  son  made  an  unconditional  gift  to 
his  mother  of  a  som  of  money,  the  Bubseqnent 
obtaiDing  by  him  of  a  deed  of  trust  thereto 
could  not  be  justified  as  the  exercise  of  a  legal 
right. 

4.  Compromise  and  settlement  ®=>5( I)— Un- 
signed agreement  attempting  settlement  of 
trust  no  defense  to  suit  to  vacate  trust  al- 
leged procured  by  undue  influence. 

la  a  suit  to  vacate  a  trust,  alleged  procured 
by  undue  influence,  a  proposed,  unsigned  agree- 
ment undertaking  to  make  final  settlement,  was 
not  binding  on  anj  of  the  parties,  and  was  at 
most  an  accord  without  satisfaction,  and  did 
not  constitute  a  defense  to  the  action. 


In  Bank. 

Appeal  from  Superior  Court,  Santa  Cruz 
County;     BenJ.  K.  Knight,  Judge. 

Action  by  Jennie  B.  Wealdey  against 
George  la.  Melton.  From  a  Judgment  of  the 
superior  court,  in  an  action  to  set  aside  trust 
to  quiet  title  and  recover  on  a  promissory 
note,  defendant  appeals.    Affirmed. 

Lucas  F.  Smith,  Lucas  F.  Smith,  Jr.,  and 
Stanford  O.  Smith,  all  of  Santa  Cruz,  for  ap- 
pellant 

A.  W.  Hare  and  Netherton  &  Johnston,  all 
of  Santa  Cruz,  for  respondent. 

IiAWLOR,  J.  Plaintier,  Jennie  E.  Weakley, 
brought  this  action  to  have  declared  null  and 
▼old  a  declaration  of  trust  of  real  property, 
located  in  the  city  of  Santa  Cruz  in  favor  of 
defendant,  George  K  Melton,  and  to  hare  the 
record  thereof  canceled;  to  have  her  title 
to  said  property  quieted  as  against  defend- 
ant, and  to  recover  |2,900  alleged  to  be  due 
to  plaintiff  on  a  promissory  note,  executed 
in  her  favor  by  defendant,  together  with 
costs.  Judgment  was  entered  in  favor  of 
plaintiff,  granting  all  the  relief  prayed,  and 
from  that  Judgment  defendant  takes  this 
appeaL 

Respondent,  a  woman  of  advanced  years, 
and  appellant  are  mother  and  son.  Respond- 
ent's first  husband,  appellant's  father,  died 
when  the  latter  was  about  8  years  old. 
Thereafter  respondent  remarried,  and  a 
daughter,  now  Mrs.  A.  L.  Munger,  was  bom 
of  the  second  marriage.  Respondent  worked 
and  supported  appellant  until  he  was  about 
16  years  of  age.  At  that  time  he  Inherited 
between  $20,000  and  $30,000  from  the  .estate 
of  a  paternal  vmcl&     Respondent  was  ap- 


pointed gruardian  of  appellant's  person  and 
estate,  in  whidi  capacity  ^e  acted  until  he 
came  of  age  in  1892.  After  appellant  at- 
tained his  majority,  he  transferred  to  re- 
spondent the  sum  ot  $9,000,  she  claiming  that 
it  was  a  gift  and  he  asserting  it  was  given 
in  trust  during  her  lifetime.  This  money 
she  dealt  with  in  her  own  name,  but  she 
always  Itept  it  separate  from  her  second 
husband's  property.  On  one  occasion  in 
1890,  appellant  said  to  her: 

"Dr.  Workman  told  me  I  ought  to  have  some 
writing  to  show  I  get  this  mone.v  after  you  are 
done  with  it.  But  I  am  not  going  to  ask  it  of 
you." 

In  1910  appellant  wrote  to  respondent,  ^- 
plaining  that  he  intended  her  to  have  the  use 
of  the  money  onl^  during  her  life,  and  that 
upon  her  death,  the  money,  or  the  property  in 
which  it  had  been  invested,  should  revert  to 
him.  On  September  5, 1911,  appellant  visited 
respondent  at  her  home  in  Santa  Cruz,  which 
home  consisted  of  a  house  and  lot  which 
reQ)ondent  had  purchased  out  of  the  $9,000 
she  received  from  appellant  At  that  time 
respondent  executed  the  following  declara- 
tion of  trust  in  appellant's  fkvor,  of  the 
property  constituting  her  home: 

"Whereas,  my  son,  George  li.  Helton,  on  o> 
about  the  6th  day  of. April,  1892,  did  convey 
to  me  the  sum  of  nine  thousand  dollars  ($9,- 
000)  to  be  held  by  me- during  the  term  of  my 
natural  life  in  trust  for  him,  his  heirs  or  as- 
signs, this  is  to  certify  that  said  money  is 
now  invested  as  follows:  [Her  home  described 
by  street  number,  and  a  loan  of  $3,800  to  A.  L. 
Munger].  Witnesseth:  That  said  real  estate 
with  all  and  singular  the  rents,  tenements,  and 
hereditaments  thereunto  appertaining  and  said 
loan,  together  with  accretions  and  interest  due 
thereon  and  property  or  properties  derived 
from  said  real  estate  or  loan  shall  at  the  ex- 
piration of  said  trust  be  Immediately  placed  in 
possession  of  said  George  L.  Melton." 

This  declaration  of  trust  appellant  caused 
to  be  recorded,  and  la  the  one  respond^it 
seeks  to  have  declared  null  and  void  by  this 
action,  on  the  ground  it  was  obtained  by  un- 
due influence.  Appellant  told  respondent  he 
desired  the  declaration  of  trust  because  be 
feared  respondent's  daughter,  Mrs.  A.  I>. 
Munger,  would  eventually  receive  part  of  the 
property  covered  by  it 

According  to  the  evidence,  resi>ondent  be- 
came so  nervous  and  distressed  over  having 
given  appellant  the  declaration  of  trust 
that  she  began  to  break  down  physically. 
As  a  result,  her  son-in-law,  A.  L.  Munger, 
endeavored  to  secure  the  release  of  the  dec- 
laration of  trust  At  that  time  Munger  owed 
respondent  $2,900  of  the  $3,800  he  had  bor- 
rowed from  her.  He  and  anpellant  who  was 
at  that  time  short  of  mcmey,  agreed  that  tbe 
$2,900  should  be  paid  to  api>eUant  througb 
a  bank  In  Fresno— he  to  assume  the  debt  to 
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rcsp<Hident — and,  a<icording  to  Monger,  that 
a  cancellation  of  the  declaration  of  trust 
should  be  delivered  through  the  same  bank 
upon  the  making  of  the  payment  The  money 
was  accordingly  paid  and  the  following  docu- 
ment deposited  with  the  bank: 

"At  the  request  of  Jennie  B.  Weakley  and  for 
the  sole  purpose  of  enabling  her  to  better  en- 
joy the  life  interest  in  the  property  transferred 
to  her  as  a  life  estate,  I  hereby  surrender  apd 
anthorize  the  cancellation  on  record  of  the  ac- 
knowledgment of  trust  executed  by  Jennie  B. 
Weakley  on  September  6,  1911,  and  recorded  on 
that  day  io  vol.  6  of  Miscellaneous,  page  247. 
Santa  Cnu  (California)  County  Records." 

Appellant,  on  November  14,  1913,  gave  re- 
qx>ndent  his  note  for  the  f2,900  loaned  to 
him,  ui)on  which  (me  cause  of  action  in  this 
suit  la  based.  He  regularly  paid  the  Interest 
on  this  note  nntil  November  14,  1916.  Be- 
spondott  was  dissatisfied  with  the  purported 
cancellation  of  the  declaration  of  trust,  so  a 
proposed  agreement,  dated  June  1,  1919, 
was  drawn  up  betwe«i  appellant,  respondent, 
A.  It.  Munger  and  his  wife,  looking  to  the 
settlement  of  the  entire  matter.  By  its 
terms  respondent  was  to  convey  to  ai^eilant 
the  property  covered  by  the  declaration  of 
tmst,  and  surrender  as  paid  the  note  of 
Kovemb^  14,  1913.  Appellant  was  to  pay 
respondent  th«  interest  due  on  the  note,  and 
an  allowance  for  her  support  of  |25  a  month. 
The  Hungers  were  to  make  her  a  like  al- 
lowance. This  attempt  to  adjust  the  mat- 
ter failed,  and  respondent  refused  to  enter 
into  the  proposed  agreement. 

Respondent  then  began  this  action  to  se- 
cnre  the  cancellation  of  the  declaration  of 
trust,  alleging  in  effect  that  appellant  acted 
fraudulently  In  giving  to  respondent  the  au- 
thorization to  cancel  of  record  Instead  of 
surrendering  the  declaration  of  trust  The 
note  was  set  out  in  haec  verba.  Appellant  In 
his  answer  alleged  that  the  $9,000  was  given 
to  respondent  as  a  life  estate  only,  the  resl- 
-due  to  revert  to  him  on  her  death;  denied 
that  the  declaration  of  trust  was  given  under 
undue  influence  or  that  he  acted  fraudulently 
or  deceived  her 'In  giving  the  authorization 
to  cancel  of  record.  Appellant  further  al- 
leged that  t&e  $2,900  was  a  part  of  the  $9,000 
life  estate ;  that  he  was  only  to  pay  interest 
at  the  rate  of  8  per  cent  per  annum  and  not 
the  principal,  and  that  on  respondent's 
death,  the  note  was  to  be  surrendered  to  him. 
The  court  found: 

That  "after  defendant  arrived  at  the  age  of 
majority  and  after  the  accounts  of  the  guard- 
ian had  been  settled,  he  made  a  gift  to  Us  moth- 
er of  $9,000.  This  gift  was  made  by  defendant 
to  plaintiff  as  an  outright  gift  and  without  res- 
ervation, exception,  or  limitation,  and  was  ac- 
cepted by  plaiutiff  as  such";  that  "defendant 
secnred  the  execution  of  said  document  [the 
.declaration  of  trust]  by  said  plaintiff  while 
-■aid  plaintiff  was  in  an  extremely  agitated  and 
sterroua  conditieii,  and  through  Uie  exercise  by 


defendant  of  undue  influence  upon  said  plain- 
tiff"; that  "prior  to  the  said  delivery  to  the 
said  Munger,  as  agent  for  plaintiff,  of  said  pur- 
ported cancellation  of  declaration  of  trust  it 
was  understood  and  agreed  between  plaintiff 
and  defendant  that  said  instrument  of  trust 
should  be  thereby  wholly  canceled  and  that  the 
cancellation  received  by  her  was  intended  to 
accomplish  that  end." 

Appellant  contends  the  evidence  Is  in- 
sufficient to  support  these  findings.  It  was 
also  found  that  no  part  of  the  principal  or 
interest  of  the  note  was  paid;  that  the  mat- 
ters in  dispute  were  never  settled  or  com- 
promised; and  that  the  purjMrted  agreement 
of  settlement  was  never  signed  by  any  one 
but  appellant 

1.  Appellant  first  asserts  that— 

"plainUtTs  testimony,  fairly  and  reasonably 
considered,  goes  only  to  the  extent  that  the  gift 
of  this  property  and  money  to  her  by  the  de- 
fendant was  for  her  support  and  maintenance, 
with  the  right  to  consume  the  principal  if  that 
should  be  necessary,  and  that  whatever  re- 
mained over  upon  her  death,  should  belong  to 
defendant" 

We  are  of  the  opinion  this  position  cannot 
be  maintained.  Respondent,  on  direct  exami- 
nation testified  as  follows: 

"Qi  Then  when,  Mrs.  Weakley,  did  you  re- 
ceive the  money  from  the  defendant  which  yon 
have  since  claimed  as  your  own?  A.  Well,  I 
received  it  after  he  was  of  age,  but  we  bad 
talked  it  over,  and  he  had  promised  to  give  it 
to  me  even  before  that,  but  I  didn't  ask  it  of 
bim  nntil  he  was  of  age.  •  *  •  But  I  told 
him  if  his  father  had ,  lived  until  Unde  Amon 
had  passed  away  I  would  have  been  entitled  to 
half  of  it  and  he  to  half,  and  I  said,  'If  you 
will  give  me  a  third,  because  there  is  enough  for 
both  of  us'  *  *  *  and  he  willingly  said  he 
was  willing  for  me  to  have  half;  but  I  didn't 
ask  it  and  didn't  accept  it    *    *    • 

"Q.  Now  what  was  the  substance  of  the  con- 
versation as  near  as  yon  can  recollect  that  oc- 
curred when  this  $9,000  was  turned  over  to 
you,  delivered  to  you?  In  other  words,  what 
were  the  conditions  imposed,  if  there  were  any 
conditions?  A.  •  •  •  We  never  to  my 
knowledge  had  one  minute  of  controversy  over 
this  property,  and  he  was  willing  and  saw  the 
justice  of  my  having  a  share  of  it  We  didn't 
call  it  a  gift  and  I  didn't  demand  it  but  I  did 
ask  it  of  blm  as  a  moral  right.    *    *    * 

"Q.  As  I  understand  it,  there  was  a  conver- 
sation between  yourself  and  your  son  in  refer- 
ence to  the  amount  of  money  he  had  received 
from  the  different  sources,  and,  as  I  understand, 
you  related  to  him  at  that  time  in  reference  to 
your  care  of  him  and  what  you  thought  you 
should  have,  and  then  the  $9,000  was  delivered 
to  you.  Now  were  there  any  specific  conditions 
imposed  upon  the  gift  of  the  $9,000?  A.  No, 
not  any,  but  aftei^— I  remember  after  I  had  it  I 
told  him  I  would  be  careful  of  it  and  I  would 
return  what  was  left  what  I  didn't  use,  and  I 
always  kept  it  separate  from  Mr.  Weakley's 
property,  because  I  wanted  George  to  inherit 
what  was  l«ft  of  tke  |»,00a 
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"Q.  Ton  say  that  waa  after  you  received  It? 
A.  That  was  after  I  received  it" 

[1]  This  testimony  is  clearly  sufficient  to 
support  the  finding  that  at  the  time  it  was 
turned  over  to  her,  the  $9,000  was  given  ab- 
solutely to  respondent,  free  from  any  condi- 
tion, limitation,  or  trust.  Respondent  stated 
there  were  no  conditions  attadied  to  the  gift, 
but  that,  after  it  was  made,  she  said  she 
would  return  what  was  left,  because  she 
always  wanted  api>^lant  to  "inherit"  what 
was  left  It  is  not  daimed  that  this  promise 
to  give  appellant  what  was  left  created  any 
trust  in  his  favor.  While  In  certain  letters 
he  had  written  he  maintained  that  the  money 
was  held  by  respondent  in  trust  for  him,  and 
he  testified  it  was  "to  be  used  by  her,  as  we 
expressed  it  during  her  lifetime,  and  to  be 
returned  to  me  undiminished  at  the  time  of 
her  death,"  respondent  stated  "it  Is  not  true, 
not  one  word  of  it.  It  is  awful  to  sit  here  and 
deny  my  son's  word,  but  he  has  not  stated 
the  facts  correctly."  The  evidence  on  this 
Issue  is  involved  in  sharp  conflict,  and,  since 
resi>ondent's  testimony  alone  is  sufficient,  we 
are  bound  by  the  findings  that  the  money  was 
given  to  her  unconditionally. 

2.  It  Is  next  claimed  the  evidence  is  insuffi- 
cient to  sustain  the  finding  that  the  declara- 
tion of  trust  was  executed  while  respondent 
was  In  an  extremely  agitated  and  nervous 
condition  and  through  the  exercise  of  undue 
Influence  by  appellant  It  is  provided,  in 
section  1575  of  the  Civil  Code  that— 

"Undue  influence  consists:  (1)  In  the  use, 
by  one  in  whom  a  confidence  is  reposed  by  an- 
other, or  who  holds  a .  real  or  apparent  au- 
thority over  him,  of  such  confidence  or  author- 
ity for  the  purpose  of  obtaining  an  unfair  ad- 
vantage over  him;  (2)  in  taking  an  unfair  ad- 
vantage of  another's  weakness  of  mind;  or,  (3) 
in  talcing  a  grossly  oppressive  and  unfair  ad- 
vantage of  another's  necessities  or  distress." 

[2]  In  Sol>eranes  v.  Soberanes,  97  CaL  140, 
81  Paa  910,  a  mother  made  a  gift  of  certain 
real  property  to  her  son.  In  discussing  the 
claim  that  he  obtained  the  property  through 
undue  influence,  the  court  said ; 

"Some  of  the  cases  hold  that  undue  influence  is 
not  to  be  inferred  from  the  relation  of  parent 
and  child  •  •  •  (Millican  v.  Millican,  24  Tex. 
446) :  but  where  the  parent  is  of  great  age,  or 
is  enfeebled  by  disease,  and  conveys  his  entire 
estate  to  one  child,  to  the  exclusion  of  other 
children  dependent  upon  his  bounty,  the  burden 
is  unquestionably  upon  the  donee  to  show  that 
the  gift  was  made  freely  and  voluntarily,  and 
with  full  knowledge  of  all  the  facts,  and  with 
perfect  understanding  of  the  effect  of  the  trans- 
fer (Todd  V.  Grove,  33  Md.  194;  Highberger  v. 
Stiffler,  21  Md.  352,  83  Am.  Dec.  5^)." 

Respondent  testified  that  appellant  came  to 
her  home  on  the  evening  of  September  6, 
1911,  and  that  he  brought  up  the  subject  of 
the  declaration  of  trust  at  that .  time.  On 
direct  examination  she  stated  that — 


"he  commenced  and  told  me  how  mudi  h«  had 
always  done  for  me,  and  how  he  considered  it 
was  his,  and  I  just  sat  there  and  didn't  make 
any  reply,  but  bis  plea  was  he  wanted  to  keep 
my  daughter  from  getting  a  share  of  it,  and 
my  argument  was  they  didn't  want  it  and  didn't 
expect  it" 

She  further  testified: 

Tliat  she  was  so  wrought  up  and  nervous  over 
the  Incident  that  she  did  not  sleep  Uiat  night; 
that  the  next  morning  she  asked  appellant 
"Who  has  put  you  up  to  this?"  that  he  said, 
"Not  anybody;"  that  she  was  worried  and 
cried;  that  she  understood  they  were  to  draw 
up  an  agreement;  but  that  while  they  were 
waiting  for  the  car,  appellant  took  an  agree- 
ment already  drawn  up,  from  his  pocket  That 
agreement  was  the  declaration  of  trust  which 
respondent  later  signed.  She  stated  that  he 
read  the  agreement  over  to  her,  but  that,  as 
she  was  hard  of  hearing,  she  did  not  hear  half 
that  he  said,  and  that,  as  she  did  not  have  her 
glasses,  she  could  not  read  it;  that  "I  kept 
asking  him  not  to  ask  me  to  sign  it  and  I  asked 
him  that  at  home  in  the  kitchen,  I  said,  'Don't 
ask  me  to  sign  this,  George,  it  is  going  to  ruin 
my  life,  I  will  never  care  for  the  home  if  there 
is  a  cloud  on  the  title,*  and  he  said  I  would  have 
all  the  privileges  X  ever  had.  The  money  is 
yours  while  I  live,'  •  •  »  and  I  went  and 
signed  it  but  I  didn't  know  what  I  waa  BigQinc." 

On  cross-examination  she  Said: 

"I  don't  remember  anything  that  happened 
going  down  town,  hut  I  remember  I  was  aw- 
fully excited  and  nervous.  •  •  •'  I  remem- 
ber of  George— I  drew  back  a  little  bit  and  1 
don't  know  that  I  told  him  I  didn't  want  to 
sign  it  but  I  drew  back,  and  he  patted  me  on 
the  shoulder  and  he  says,  'It  is  all  right  moth- 
er, it  is  just  to  keep  Pearl  from  making  any 
trouble  or  getting  it  after  you  are  through  with 
if" 

[3]  In  view  of  the  authorities  cited  and 
this  evidence,  we  cannot  hold  that  the  finding 
of  undue  influence  was  not  waoranted.  Ap- 
pellant cites  Van  Yalkenburgh  v.  Oldham, 
12  Cal.  App.  672,  677,  108  Pac.  42,  44.  to  tbe 
proposition  that — 

"Persuasion  is  not  coercion;  insistence  opon 
one's  legal  rights  is  not  undue  influence  and 
pertinacious  zeal  to  secure  the  nayment  of  a 
just  debt  is  not  fraudulent." 

But  we  have  shown  appellant  had  no 
claim  to  the  property — that  it  was  given  to 
respondent  free  from  any  condition — and  his 
obtaining  of  the  deed  of  trust  cannot  there- 
fore be  Justifled  as  the  exercise  of  a  legal 
right 

8.  Appellant  makes  the  further  contention 
that  the  evidence  is  insufficient  to  support 
the  finding  that  he — 

"fraudulently  procured  said  sum  of  |2,900  from 
said  plaintiff  and  gave  said  plaintiff  Ids  prom- 
issory note  therefor  •  *  •  and  induced 
plaintiff  to  believe  she  was  to  receive  a  com- 
plete cancellation  in  consideration  thereof." 
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He  Insists  he  "consistently  refused  to  re- 
nounce his  claim  to  the  remainder  over  of  the 
fund  after  plalntUTs  death,  but  he  yielded 
to  the  importunities  of  plaintiff  and  agreed 
to  clear  the  record  title  of  the  Santa  Cruz 
residence  and  for  this  purpose  executed  the 
Informal  release"  of  October  7,  1913.  It  is 
unnecessdry  to  consider  this  contention,  for 
respondent's  claim  to  a  cancellation  of  the 
declaration  of  trust  is  based  upon  the  claim 
of  imdue  Influence  exerted  to  induce  her  to 
sign  it.  Inasmuch  as  the  findings  support 
the  Judgment,  and  respondent's  right  to  can- 
cellation dates  back  to  the  execution  of  the 
declaration  of  trust,  the  finding  as  to  the 
fraudulent  securing  of  the  loan  Is  Immaterial, 
and  the  point  Is  without  merit  Aside  from 
the  claim  that  all  of  the  property  is  held  in 
trust  for  him,  he  does  not  dispute  the  finding 
that  the  $2,000  is  owing  to  respondent. 

[4]  4.  Appellant  Contends  the  court  erred 
in  not  admitting  In  evidence  the  proposed 
agreement  of  June  1,  1919,  by  which  the  con- 
troversy was  to  be  settled,  and  which,  it  is 
asserted,  would  constitute  a  complete  defense 
to  this  action.  It  is  claimed  this  agreement 
went  into  ^ect,  notwithstanding  it  was  not 
signed  by  respondent,  because  >  It  had  been 
assented  to  by  her  attorney.'  But,  as  we  have 
shown,  the  court  found  against  the  execu- 
tion of  the  agreement,  and  this  finding  is  not 
attacked.  This  being  the  case,  it  was  not 
binding  on  any  of  the  parties,  and  was  at 
most  an  accord  without  satisfaction.  As 
such,  it  would  not  constitute  a  defense  to  the 
actl<m.  Silvers  t.  Grossman,  183  Cal.  696, 
192  Pac.  534.  There  was  no  error  In  exclti^- 
Ing  the  evidence. 

The  Judgment  is  afllrmed. 

We  concur:  SHAW,  C.  J.;  WILBUB,  J.; 
SLOANE,  J. :  I/EXNON,  J.;  SHURTLBFF, 
3.;  BICHARDS,  Justice  pro  tem. 


<U»  Cal.  7) 
O'CONNOR  V.  WEST  SACRAMENTO  CO. 
•t  al.    (Sao.  2966.) 

(Sapreme  Gonrt  of  California.    May  26,  1922. 
Rehearing  Denied  Jnne  22,  1922.) 

I.  Laadlord    and    tenant    «=>93— In    provU 
■ion  for   tenanft   reimbursement   on   land- 
lord's termination  of  lease  the  term   "per 
acre  per  year"  held  to  refer  to  unexpired 
term. 
In  a  lease  providing  that  the  landlord  might 
at  any  time  or  times  after  a  fixed  date  ter- 
minate the  lease  In  whole  or  in  part,  the  terms 
"per  acre  per  year"  nsed  in  a  provision  for 
reimbersement  of  the  lessee  on  termination  of 
lease  construed  to  refer  to  unexpired  term,  and 
not  to  the  whole  term. 

fBM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Per  Acre.] 
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i.  Laadlerd  and  tenant  «=»93— Phrase  "ored- 

tt  en  rent"  in  a  reimbursement  clause  In  case 

of   landlonTs  termination   of  lease   held   to 

mean  a  credit  on  the  rent  for  the  entire 

term. 

Where  a  lease  reserved  a  lump  sum  rental 

payable  in  installments  and  provided  that,  after 

a   named  date,   landlord   could   terminate   the 

lease,  and  provided  for  reimbursement  in  such 

case,  at  different  prices  per  acre,  such  to  be 

"a  credit  on  the  rent,"  held  to  mean  a  credit 

on  the  whole  amount  of  rent  due. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Credit.] 

3.  Landlord  and  tenant  ®=>93  — Lease  coi(; 
strued  as  holding  tenant  for  rental  for  entire 
term,  although  lease  was  sooner  terminated 
by  landlord!  .In  estimating  the  stipnlated 
amount  to  be  paid  by  the  landlord. 

Where  a  lease  provided  that  lessor  could 
terminate  it  after  a  fixed  date  by  making  cer- 
tain payments  "per  acre  per  year,"  to  be 
allowed  as  credits  on  the  rent,  held  that  the 
lamp  sum  rental  for  the  whole  term,  which  was 
to  be  paid  in  installments,  was  considered  an 
obligation  of  the  tenant  in  estimating  the 
amonnt  to  be  paid  by  the  lessor  upon  his  ter- 
mination of  lease,  whether  such  termination 
was  in  whole  or  in  part. 

4.  Landlord  and  tenant  «=>93  —  Contract  as 
to  reimbursement  of  tenant  on  termination 
construed. 

In  a  tenant's  action  against  landlord  for 
reimbursement  under  the  terms  of  a  lease 
providing  that  the  landlord  might  terminate  it 
upon  making  certain  payments  "per  acre  per 
year,"  which  were  to  be  credited  against  the 
rent,  which  was  fixed  at  a  lump  sum  payable  in 
installments,  held,  that  the  court  cannot  read 
into  the  contract  the  words  "due  and  unpaid," 
and  thus  hold  the  landlord  for  the  full  amount 
"per  acre  per  year,"  without  charging  against 
it  the  amount  of  unpaid  rent  tor  the  whole 
term. 

5.  Contracts  «==  1 76  (2)— Construction  Is  al* 
ways  for  the  court,  no  matter  how  amblgoons 
or  unoertaln  its  terms. 

The  construction  of  a  contract  is  always 
a  matter  of  law  for  the  court,  no  matter  how 
ambiguous  or  uncertain  or  difficult  its  terms, 
and  the  jury  can  only  assist  the  court  in  deter- 
mining disputed  fact  questions. 

6.  Trial  €=9199— Submitting  to  Jury  the  ques- 
tion of  parties'  Intention  to  be  derived  from 
oontraofs  language  and  extrinsic  evidence 
was  error. 

It  was  error  to  submit  to  the  jury  the  ques- 
tion of  the  intention  of  the  parties,  to  be  de- 
rived in  part  from  the  language  of  Uie  contract 
and  in  part  from  extrinsic  evidence. 

7.  Trial  «B»igi(3)— Instruotion  assuming  that 
oonstruotion  of  eontraot  must  be  reasonable 
and  Just  held  error. 

In  a  case  involving  the  construction  of  the 
terms  of  a  lease,  an  instruction  which  as- 
sumes, as  does  the  entire  presentation  of  facts 
i>y  the  plaintiff,  that  the  parties  drew  a  con- 
tract whose  construction  must  be   reasonable 
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and  JoBt  under  all  drcnmstancea,  whereaa  tbe 
real  qaesHon  for  determination  la  tlie  meaning 
of  the  written  contract,  ia  erroneona. 

8.  Landlord  and  tenant  «3>37— Coart  oannot, 
under  guise  of  Interpreting  leaae,  mnke  new 
contract.' 

Xlie  court  cannot  under  tbe  goiae  of  inter- 
preting a  lease  make  a  new  contract  for  the 
parties. 

9.  Landlord  and  tenant  «=>93— Right  to  elalni 
breaoh  of  oontraet  held  waived  by  atlpulatlon. 

In  a  tenant's  action  against  landlord  to  re- 
cover under  reimbnrsement  clause  in  a  lease  on 
its  termination  by  the  latter,  plaintiff's  failure 
to  surrender  the  premises  as  constituting  a 
breach  of  contract  and  defense  to  tbe  action 
was  waived  by  stipulation  submitting  the  amount 
of  compensation  for  determination. 

10.  Election  of  remedies  «=97( I)— Plaintiff 
held  not  eetopped  by  seleotlon  of  remedies  In- 
consistent with  right  to  compensation  on 
termination  of  lease  by  landlord  In  view  of 
stipulation. 

It  cannot  be  claimed  that  plaintiff  tenant 
waa  estopped  by  selection  of  a  remedy  incon- 
sistent with  the  right  to  compensation  ander 
lease  provisions  requiring  reimbursement  of 
rent  on  termination  of  lease  by  landlord  in 
view  of  a  stipulation  by  which  they  mutually 
converted  the  proceeding  into  one  for  com- 
pensation. 

11.  Landlord  and  tenant  «=3l8(3)— Verdict 
against  fraud  by  tenant  In  procuring  lease 
held  supported  by  the  evidence. 

In  tenant's  action  for  money  due  under 
lease  provisions  open  landlord's  terminating 
tenancy,  where  defendant  claimed  that  the  lease 
was  procured  by  plaintiff's  f  randnlent  represen- 
tation that  he  was  the  lessee,  when  in  fact  he 
was  acting  for  a  corporation  composed  of  him- 
self and  his  tnrothers,  where  the  lease  was 
made  to  plaintiff  individually,  and  the  corpora- 
tion was  formed  thereafter,  there  was  no  merit 
in  the  claim  that  there  was  no  evidence  to  sup- 
port the  verdict  against  fraud. 
Sloane,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,'  Tolo  County ; 
W.  A.  Anderson,  ^udge. 

Action  by  Thomas  O'Connor,  as  executor 
of  tbe  estate  of  J.  Harbinson,  deceased, 
against  tbe  West  Sacramento  Company  and 
others  for  an  injunction  to  restrain  the 
termination  of  a  leaae.  Verdict  and  Judg- 
ment for  plaintiff,  and  tbe  defendants  ap- 
peal. Trial  court  directed  to  modify  its 
Judgment  by  reducing  the  amount  of  dam- 
ages  assessed. 

Arthur  C.  Huston  and  Harry  L.  Huston, 
both  of  Woodland,  and  Charles  W.  Slack, 
Chauncey  S.  Goodrich,  and  John  T.  Pigott, 
all  of  San  Francisco,  for  appellants. 

John  S.  Partridge,  of  San  Francisco,  and 
Elmer  W.  Armfldd  and  Arthur  B.  Eddy, 
both  of  Woodland,  for  respondent. 


WILBUR,  3.  In  Its  final  fbrm  this  action 
Is  one  to  recover  from  the  defendant  land- 
lord an  amount  claimed  to  be  due  the  plain- 
tiff tenant  under  the  terms  of  the  leaae  up- 
on the  termination  on  November  2,  1917,  of 
the  lease  wherein  the  landlord  let  to  the 
tenant  408.4  acres  of  land  for  three  years 
from  November  1, 1916,  to  and  Indudlng  Oc- 
tober 81,  1919,  at  a  gross  rental  of  $16,740.- 
75,  to  l>e  used  for  the  planting  and  raising 
of  alfalfa.  The  landlord  admits  an  indebt- 
edness of  $2,955.52  and  tendered  that  amount. 
Tbe  tenant  daims  120,451.75  as  the  proper 
amount.  The  Jury  returned  a  verdict  for 
$13,626,  and  the  defendant  appeals  from  the 
Judgment  rendered  thereon.  The  provision 
of  tbe  lease  involved  Is  as  follows: 

"15.  The  lessee  further  covenants  and  agrees 
that  the  lessor  shall  have  the  right,  at  any 
time  or  times  after  the  1st  day  of  June,  1917, 
to  terminate  this  lease,  and  the  estate  hereby 
granted,  as  to  the  whole  or  any  portion  of  the 
said  premises,  by  notice  in  writing  to  the  les- 
see, given  either  personally  to  the  lessee,  at 
least  thirty  (30)  days  prior  to  such  termina<- 
tion,  as  follows: 

"Mr.  J.  Harbinson,  916  Second  Street,  Sacra- 
mento,  Cal. 

"In  the  event  of  such  termination  of  this  lease, 
for  a  portion  only  of  tbe  said  premises,  this 
lease  shall  continue  in  full  force  and  effect  as 
to  the  remainder  of  tbe  said  premises,  snbject 
to  the  continuing  right  of  the  lessor  to  termi- 
nate this  lease,  in  the  manner  hereinafter  pro- 
vided, as  to  the  whole  or  any  portion  of  the 
remainder  of  the  said  premises.  The  lessor 
further  covenants  and  agrees  to  compensate 
the  lessee  for  any  portion  of  the  said  prem- 
ises as  to  which  this  lease  shall  be  so  ter- 
minated as  follows: 

"If  said  lease  shall  be  terminated  as  to  any 
portion  of  the  said  premises  designated  by 
green  lines  on  the  map  or  plat  attached  hereto, 
the  lessor  will  compensate  the  le'ssee  for  each 
and  every  acre  of  the  said  premises,  as  to 
which  this  lease  shall  be  so  terminated,  at  the 
rate  of  eight  and  noAOO  ($8.00)  dollars  per 
acre  per  year  if  such  termination  shall  occur 
on  or  before  the  Ist  day  of  November,  1917; 
at  the  rate  of  ten  and  no/100  ($10.00)  dollars 
per  acre  per  year  if  such  termination  shall 
occur  on  or  l>efore  the  1st  day  of  November, 
1918;  and  at  the  rate  of  twelve  and  noAOO 
($12.00)  dollars  per  acre  per  year  if  such  ter- 
mination shall  occur  on  or  before  the  1st  day 
of  November,  1919. 

"If  said  lease  shall  be  terminated  as  to  any 
portion  of  the  said  premises  designated  by  red 
lines  on  the  map  or  plat  attached  hereto,  the 
lessor  will  compensate  the  lessee  for  such  por- 
tion of  the  said  premises  as  to  whidh  this  lease 
shall  be  so  terminated  as  follows:  The  lessor 
will  compensate  the  lessee  for  each  and  every 
acre  of  the  said  premises  as  to  wliich  this  lease 
shall  be  so  terminated,  at  the  rate  of  twenty 
and  no/100  ($20.00)  dellars  per  acre  per  year 
if  such  termination  shall  occur  during  the 
period  from  June  1,  1917,  to  July  IS,  1917;  at 
tbe  rate  of  seventeen  and  60A00  ($17.60)  dol- 
lars per  acre  per  year  if  such  termination  shall 
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occnr  daring  the  period  from  July  IS,  1917,  to 
August  15,  1917;  at  the  rate  of  sixteen  and 
no/lOO  ($16.00)  dollars  per  acre  per  year  if 
such  termination  shall  occnr  during  the  period 
from  August  15,  1917,  to  October  1,  1917;  at 
the  rate  of  fifteen  and  noAOO  ($15.00)  dollars 
per  acre  per  year  if  anch  termination  shall  oc- 
cur daring  the  period  from  October  1,  1917,  to 
October  31,  1917;  at  the  rate  of  seventeen  and 
50/100  (fl7.50)  dollars  per  acre  per  year  if 
such  termination  shall  occnr  during  the  period 
from  October  31,  1917,  to  October  31,  1919. 
Provided,  however,  such  cash  reimbursements 
shall  be  made  by  allowing  the  lessee  a  credit  on 
the  rent." 

The  lease  contains  almost  the  same  pro- 
visions with  regard  to  the  "reimbursement 
of*  and  "compensation  to"  the  tenant  In  case 
the  landlord  constructs  "levees,  canals,  ditch- 
es, and  other  works,  for  the  purpose  of  rec- 
lamation, drainage,  or  Irrigation,  or  any 
thereof."  The  lease  to  that  regard  provides 
as  follows: 

"The  lessor  further  covenants  and  agrees  to 
reimburse  the  lessee  for  any  portion  of  the  said, 
premises  over  which  such  levees,  canals,  ditch- 
es, or  other  works  shall  be  so  constructed,  as 
follows:  If  ancb  works  shall  be  constructed  on 
any  portion  of  the  said  premises  designated  by 
green  lines  on  the  map  or  plat  attached  hereto, 
the  lessor  will  compensate  the  lessee  for  each 
and  every  acre  of  the  said  premises,  which 
shall  be  covered  by  such  works,  at  the  rate  of 
eight  and  no/100  ($8.00)  dollars  per  acre  per 
year  if  such  works  shall  be  constructed  on  or 
before  the  first  day  of  November,  1917,"  etc. 

The  balance  of  the  clause  is  identical  with 
the  above-qnoted  clause  applicable  to  the 
termination  of  all  or  any  part  of  the  lease 
as  to  times  and  amounts  within  the  green 
and  red  line  areas,  except  that  the  phrase  "if 
such  works  shall  be  constructed"  is  used  in- 
stead of  the  phrase  "if  such  termination  oc- 
cur." This  clause  ends  like  the  other  with' 
the  proviso: 

"Provided,  however,  such  cash  reimburse- 
ments shall  be  made  by  allowing  the  lessee  a 
credit  on  the  rent." 

These  two  clauses,  practically  identical, 
with  reference  to  the  use  of  a  part  of  the 
premises  for  Irrigation  works,  etc.,  and  the 
termination  of  the  lease,  are  obviously  used 
In  the  same  sense,  and.  If  we  can  ascertain 
the  meaning  of  one,  it  will  potot  to  the  cor- 
rect Interpretation  of  the  other  similar 
clause. 

[1]  The  tenant's  contention  is  that  the 
clause  contains  two  ambiguities,  one  the 
phrase  "i^  credit  on  the  rent,"  and  the  other 
"per  acre  per  year."  With  reference  to  the 
first  clause  it  is  said  that  It  is  doubtful 
whether  or  not  the  credit  "per  acre  per  year" 
1b  for  the  whole  term  (three  years)  or  for 
the  unexpired  term,  which  to  the  present  to- 
stance,  as  the  lease  was  terminated  at  the 
expiration  of  the  first  year  (November  2, 
1917),  Is  two  years.  Or,  to  express  the  doubt 
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to  terms  of  money,  the  question  is  whether  a 
credit  of  $35  or  of  $52.50  per  acre  should  be 
allowed  in  the  red  boimdary  area  and  $20  or 
$30  in  the  green.  These  areas.  It  may  be 
said,  are  371.1  acres  In  the  red  and  32.2 
acres  to  the  green.  There  does  not  seem 
much  room  for  doubt  as  to  the  meaning  of 
the  phrase  "per  acre  per  year"  when  It  la 
remembered  that  the  purpose  of  the  "reim- 
bursement" or  the  compensation  Is  to  make 
compensation  to  the  tenant  for  his  loss, 
which  Is  represented  by  loss  of  the  use  of 
the  land  occupied  by  levees,  etc.,  or  as  to 
which  the  lease  is  terminated  for  the  bal- 
ance of  the  term. 

[2]  The  other  phrase,  "a  credit  on  the 
rent,"  seems  plain  enough  when  It  is  remem- 
bered that  the  lease  reserves  a  lump  sum  as 
rental  ($16,740.75)  and  makes  no  provision 
for  an  annual  or  monthly  ri>ntal,  or  for  the 
payment  of  the  rent  in  equal  Installments  at 
yearly,  semiannual,  or  monthly  periods,  frort 
which  it  might  be  Inferred  that  the  rent  was 
adjusted  with  reference  to  such  periods. 
The  only  rent  mentioned  to  the  lease  Is  to 
the  following  phrase: 

"  •  •  •  Yielding  and  paying  unto  the  les- 
sor, as  rental  of  the  said  premises,  the  sum  of 
sixteen  thousand  seven  hundred  forty  and 
^»/ioo  ($16,740.75)  dollars,  payable  by  the  lea- 
see to  the  lessor  *  *  *  to  installments  as 
follows." 

These  tostallmenta  are:  Two  It^ns,  $1,- 
323.14  (evidenced  by  a  note  executed  con- 
temporaneously with  the  lease)  and  $1,323.- 
13,  total  $2,646.27,  on  June  25,  1917;  $3,286.- 
30  on  November  1,  1917;  $1,963.17  June  25, 
1918;  $4,257.11  November  1,  1918;  $2,293.96 
June  25,  1919;  $2,293.95  before  October  31, 
1919.  This  would  make  $5,933.57  payable 
during  the  first  year,  $6,220.20  durtog  the 
SP<H)nd,  and  $4,597.90  dnrtag  the  third  year. 
The  average  yearly  rental  would  thus  be 
$5,580.25,  or  an  average  annual  rental  of 
$13.34  per  acre.  It  seems  clear  enough  that 
the  ptrase  should  be  read  "allowing  the  les- 
see a  credit  cm  the  rent  (reserved  in  the 
lease)."  In  the  case  of  the  larger  tract  (371.1 
acres)  the  amount  agreed  to  be  allowed  as  a 
"credit  on  the  rent"  is  In  each  Instance 
greater  ($20,  $17.50,  $16,  $15,  $17.50)  than 
the  average  rental  ($13.34)  per  acre,  and.  If 
we  assume  that  the  rental  value  of  the  two 
pieces  is  In  proportion  to  the  allowances 
made  to  the  respective  areas.  It  Is  evident 
that  the  allowance  Is  to  each  Instance  great- 
er than  the  average  rental  per  acre  so  ap- 
portioned. This  Is  the  Interpretation  of  the 
lease  adopted  by  the  lessor  when  he  tendered 
the  stmi  of  $2,955.52  at  the  termtoatlon  of 
the  lease. 

[3]  We  will  now  consider  the  claims  made 
by  the  respondent  tenant.  First,  it  is  claim- 
ed that  the  proviso  should  be  construed  as 
though  It  read  "a  credit  upon  the  rent  due 
and  unpaid  at  the  time  of  the  termtoatlon  of 
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the  lease."  And  in  this  connection  It  Is  al- 
so urged  tbat  the  termination  of  the  lease 
ipso  facto  terminated  tbe  obligation  to  pay 
rent.  It  could  not  be  applied  to  rent  due 
and  paid,  because  money  so  paid  becomes  the 
property  of  the  landlord.  It  is  no  longer 
"rent,"  nor  could  the  stipulated  set-off  well 
be  applied  to  moneys  already  paid,  nor  could 
it  well  be  applied  to  future  rents;  for  ac- 
cording to  the  contention  of  the  tenant  there 
would  be  no  future  rents.  Hence  the  con- 
struction contended  for  that  the  proviso  ap- 
plies to  rents  due  and  unpaid.  But  it  is  pre- 
sumed that  the  tenant  will  pay  his  reut 
when  due,  and,  if  be  does,  there  will  be  no 
period  of  time  except  the  day  when  the  rent 
is  due  when  there  will  be  any  rent  upon 
which  tbe  amounts  specified  may  be  "cred- 
ited." 

As  It  appears  tbat  this  theory  is  the  one 
adopted  by  the  Jury,  we  will  give  it  further 
consideration.  The  Jury  were  instructed  as 
follows: 

"(2)  If  you  find  that  tbe  intention  of  the 
parties  was  that  Mr.  Harbinnon  should  receive 
compensation  for  ttie  balance  of  tbe  term  at 
the  rate  of  $10  per  acre  for  the  32  acres,  and 
$17.50  per  acre  for  tbe  371  acres,  then  your 
verdict  must  be  for  the  plaintiflf  for  the  sum  of 
$13,628.10." 

The  Jury  returned  a  general  verdict  for 
that  amount,  thus  adopting  this  view.  The 
tenant  paid  the  rental  due  November  1,  1917 
($3,286.30),  and  hence  the  tenant  was  allow- 
ed the  reimbursement  without  "crediting  on 
the  rent,"  for  on  this  theory  there  was  no 
rent  on  which  to  credit  it  The  fundamm- 
tal  assumption  on  which  this  verdict  is  bas- 
ed is  that  all  rental  ceased  upon  the  termi- 
nation of  the  lease.  This  would  ordinarily 
be  true  and  is  true  here  in  a  sense,  for,  if 
the  allowance  to  the  tenant  on  termination 
of  the  lease  in  every  case  is  equal  to  or 
greater  than  the  rent  reserved  for  tbe  bal- 
ance of  tbe  term,  as  is  tbe  case  here,  then 
there  will  be  no  further  rent  paid.  Indeed, 
it  is  conceded  that  the  landlord  must  make 
a  payment  to  the  tenant  at  the  termination 
of  the  lease,  and  that  the  tenant  malces  no 
further  payment  to  the  landlord.  The  lease 
as  a  contract  is  not  terminated.  It  is  still 
in  effect  between  the  parties,  and  the  plain- 
tiff is  seeking  to  recover  under  its  terms. 
What  the  parties  dealt  with  in  the  clauses 
under  consideration  was  the  termination  of 
the  tenant's  estate  in  the'  land,  or,  in  the 
case  of  irrigation  works,  etc.,  of  the  bene- 
ficial use  of  tbe  land  by  tbe  tenant.  In  the 
absence  of  any  contract  with  relation  to 
the  matter,  no  doubt  the  tenant's  obligation 
to  pay  all  future  installments  of  rent  would 
cease.  In  this  case  the  lease  does  not  fix 
the  rental  value  of  the  land  for  any  period 
less  than  three  years,  and  it  was  as  appro- 
priate to  make  provision  for  the  rights  of 
the    parties    upon    its    termination    during 


that  period  as  it  would  have  been  if  all  the 
rent  was  to  be  paid  in  one  Installment  at 
the  termination  of  the  lease. 

The  particular  form  of  the  agreement  evi- 
dently resulted  from  the  fact  that  the  claus- 
es in  question  contemplated  the  termination 
or  use  by  tbe  irrigation  works  of  a  part  only 
of  tbe  premises  rather  than  a  termination  of 
the  entire  leasehold,  although  provision  xfas 
also  specifically  made  for  the  latter  event. 
In  the  case  of  irrigation  works,  etc.,  the 
tenant's  right  to  the  possession  of  the  acre- 
age devoted  to  this  use  continued.  The  lease 
still  remained  in  full  force  and  effect  as  to 
the  entire  403.4  acres.  The  allowance  made 
as-  a  credit  on  the  rent  is  because  the  ten- 
ant has  lost  the  beneficial  use  of  that  por- 
tion as  an  alfalfa  farm.  Hence  he  is  cred- 
ited with  the  value  of  the  use  thereof  on  the 
rental.  He  Is  thus  "reimbursed"  or  "com- 
pensated," to  use  the  language  of  the  lease. 

Tbe  significance  of  this  clause  concerning 
the  construction  of  Irrigation  worlis,  etc, 
lies  in  the  fact  that  there  is  no  occasion  or 
opportunity  to  consider  the  legal  effect  of  a 
surrender  or  termination  of  the  lease,  and 
no  chance  to  argue  that  the  right  to  rental 
ceased,  in  whole  or  in  part,  with  tbe  whole 
or  partial  termination  of  the  lease,  for  the 
lease  Is  still  in  full  force  and  effect;  the 
tenant's  benefldal  use  thereof  has  merely 
been  Impaired  by  the  works  in  question.  It 
would  follow  that  a  similar  construction 
should  be  placed  upon  the  termination 
clause,  couched,  as  it  Is,  in  the  same  lan- 
guage. The  only  occasion  for  considering 
the  clause  with  reference  to  the  construc- 
tion of  Irrigation  works,  etc..  Is  the  fact  that 
this  clause  demonstrates  that  tbe  continu- 
ance of  a  legal  estate  in  the  part  as  to  which 
the  lease  is  terminated  or  used  is  a  false 
quantity  in  the  case;  the  amount  to  be  cred- 
ited under  the  lease  is  the  same  in  each 
event.  Another  consideration  leads  to  tbe 
same  conclusion.  The  termination  clause 
deals  with  whole  or  partial  termination.  If 
partial,  it  is  clear  tbat  the  obligation  still  re- 
mains to  pay  the  entire  rent  reserved  in  the 
lease,  less  the  credit  for  which  provision  la 
therein  made.  If  this  is  a  correct  conclu- 
sion, there  is  no  adequate  reason  for  adopt- 
ing a  totally  different  construction  where 
the  whole  estate  is  terminated.  It  is  not 
reasonable  to  assume  that  the  parties  in- 
tended that  the  retention  of  a  single  acre,  or 
part  of  en  acre,  for  Instance,  should  result 
in  the  tenant  being  required  to  pay  all  fu- 
ture installments  of  rent,  amounting  in  this 
case  to  $10,818.18,  and  should  pay  no  part 
of  it  if  the  last  acre  was  also  included  In  the 
notice  of  termination.  The  parties  have  a 
perfect  right  to  fix  any  terms  they  can  agree 
upon  as  the  basis  of  adjustment  upon  th« 
termination  of  the  tenancy,  and  the^-e  is  no 
reason  to  believe  that  they  contemplated  a 
wholly  different  adjustment  of  their  rights 
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In  case  of  a  partial  and  of  a  total  termina- 
tion. They  migtit  liave  done  so,  but  tliere 
is  nothing  in  the  language  of  the  lease  un- 
der consideration  wliich  points  to  such  a 
condosion.  It  is  apparent  that  the  form  of 
agreement  resulted  from  the  fact  that  the 
lease  reserved  a  lump  sum  rental.  For  that 
reason  it  would  have  been  difficult  to  frame 
a  provision  for  reimbursement  for  partial 
loss  which  was  not  in  the  form  of  a  credit 
upon  the  whole  rental  reserved  where  there 
was  no  apportionment  of  the  rental  to  ei- 
ther time  or  acreage. 

It  is  clear  then,  we  think,  that  the  allow- 
ance to  the  tenant  is  the  same  per  year  per 
acre,  whether  the  allowance  is  for  100  acres 
or  for  403  acres  or  for  the  whole  403.4  acres, 
and  that  the  lump  sum  rental  was  consid- 
ered an  obligation  of  the  tenant  in  estimat- 
ing the  amount  to  be  paid  by  the  landlord 
upon  the  termination  of  the  lease,  whether 
whole  or  partial. 

[4]  The  appellant's  claim  is  untenable 
that  the  above-quoted  proviso  should  have 
read  into  it  the  words  "due  and  unpaid"  as 
to  the  rent  upon  which  the  allowance  was  to 
be  credited.  To  add  these  words  to  the 
lease  is  beyond  the  power  of  the  court  or 
Jury.  Such  a  construction  would  defeat  the 
daim  of  the  plaintiff,  for  he  here  seeks  to 
recover  $20,000,  not  as  a  credit  upon  rent 
"due  and  unpaid,"  for  there  was  no  such 
rent,  but  by  a  Judgment  requiring  the  de- 
fendant to  pay  to  hlra  that  amount.  The 
amounts  to  be  allowed  to  the  tenant  upon 
termination  bear  no  relation  to  the  time  or 
amount  of  the  payment  of  the  Installment 
of  rents.  Apparently  the  amount  to  be  paid 
the  tenant  the  first  year  was  fixed  wholly 
with  reference  to  the  maturity  of  the  crop 
<m  the  land,  and  without  reference  to  the 
payment  or  nonpayment  of  fent  or  of  other 
considerations  which  will  be  presently  men- 
tioned. The  tenant  claims  that,  if  the  no- 
tice terminating  the  lease  had  beep  effective 
October  81,  1917,  instead  of  November  2, 
1817,  he  would  have  wholly  escaped  the  pay- 
ment due  November  1,  1917,  of  $3,286.30,  be- 
cause such  rental  would  not  have  been  due 
on  October  31,  1917,  and  for  that  reason  he 
complains  somewhat  that  the  landlord  se- 
lected November  2d  as  the  date  of  termina- 
tion. 

The  payment  or  nonpayment  of  the  rent 
must  be  an  immaterial  foctor  in  the  prob- 
lem. It  is  not  reasonable  to  believe  that  the 
parties  intended  that  the  selection  of  a  date 
of  termination  vrith  relation  to  a  date  of 
payment  of  an  installment  of  rent  should 
have  any  such  result,  thus  making  a  differ- 
ence of  over  $10  per  acre  per  year  ($4,257.11) 
between  a  termination  of  the  lease  October 
31,  1918,  and  November  2,  1918.  Such  a  con- 
struction is  wholly  inconsistent  with  the 
care  with  which  the  exact  allowance  per 
acre  per  year  is  regulated  during  the  sum- 
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mer  and  autumn  of  1917.  If  the  lease  is 
terminated  in  Jime  or  the  first  two  weeks 
in  July  the  rate  is  $20  per  acre;  from  July 
15th  to  August  15,  1917,  it  is  $17.50  per  acre, 
although  a  paj-ment  of  $6.56  per  acre  ($2,- 
646.27)  is  made  July  25,  1917.  The  rate  from 
October  1st  to  October  Slst  is  $15  per  acre, 
and  changes  on  that  date  to  $17.50,  and  re- 
mains the  same  for  the  balance  of  the  term, 
although  a  payment  of  $8.15  per  acre  ($3,286.- 
30)  is  due  the  next  day  (November,  1917)  and 
remains  the  same,  although  three  payments, 
amounting  to  about  $6  per  acre,  and  one  of 
over  $10  per  acre,  are  made  during  this  pe- 
riod. It  is  clear  from  the  foregoing  that  the 
allowances  to  the  tenant  were  made  with- 
out reference  to  the  dates  or  amounts  of 
rent  installments,  which  leads  to  the  conclu- 
sion that  the  allowances  were  to  be  made 
against  the  whole  rental  reserved,  which 
amount,  except  in  the  case  of  a  termination 
of  the  whole  lease,  or  nearly  the  whole 
lease,  would  be  larger  than  the  allowance. 
[S,  I]  While  we  have  no  doubt  that  this  is 
the  correct  construction  of  the  lease,  and  this 
conclusion  determines  the  case,  we  will  never- 
theless deal  with  some  of  the  points  of  the 
parties,  particularly  as  the  appellant  claims 
that  the  reimbursement  clause  is  too  uncer- 
tain to  be  enforced,  and  the  respondent 
claims  that  it  la  so  ambiguous  as  to  permit 
and  require  extraneous  evidence  for  its  in- 
terpretation. The  aK)ellant  contends,  and 
the  respondent  admits,  that  the  construction 
of  the  lease  is  a  question  of  law. 

"Of  course,"  says  respondent,  "it  Is  elemen- 
tary that  the  construction  of  a  contract  is 
always  a  legal  question  or  a  question  of  law 
for  the  court  However,  where  parol  evidence 
is  required  to  clear  up  the  meaning  of  ambigu- 
ous language,  such  evidence  snonld  be  submit- 
ted to  a  Jury,  which  must  determine  the  mean- 
ing of  such  ambiguous  language.  With  the 
meaning  of  such  language  made  clear  by  the 
jury,  the  court  determines  the  legal  effect  of 
the  writing.  •  •  •  All  that  wag  submitted 
to  the, jury's  consideration  was  the  meaning  of 
the  language  'per  acre  per  year'  and  'credit 
on  the  rent* " 

In  this  connection  It  should  be  observed 
that  no  such  question  was  submitted  to  the 
Jury.  They  were  nowhere  asked  to  construe 
the  meaning  of  either  of  these  terms  or 
phrases.  The  Instruction  on  which  they  re- 
turned a  verdict  is  quoted  above.  The  Jury 
were  thereby  instructed  to  bring  in  a  verdict 
for  the  plaintiff  for  $13,625.10,  "if  you  find 
that  the  intention  of  the  parties  was  that 
Mr.  Harbinson  should  receive  compensation 
for  the  balance  of  the  term  at  the  rate  of," 
etc.  The  object  of  all  construction  is  to  ar- 
rive at  the  Intention  of  the  parties,  so  that 
the  instruction  submitted  to  the  Jury  a  ques- 
tion of  law  Just  as  truly  as  if  the  court  had 
used  the  equivalent  phrase,  "if  you  construe 
the  contract  to  provide  that  Ur.  Harbinson 


Digitized  by 


Google 


632 


207  PACIFIC  BEIPORTEB 


(CaL 


should  receive,"  etc.     This  instruction  and 
similar  instructiona  were  erroneons. 

The  respondent  cites  as  justifying  the  In- 
struction section  66,  Blashfield  on  Instruc- 
tions; Coqulllard  t.  Hovey,  23  ^feb.  622,  627, 
37  N.  W.  479,  8  Am.  St.  Rep.  114 ;  Taylor  t. 
McNutt,  68  Tex.  71;  Chambers  t.  Rlngstaff, 
«9  Ala.  140,  146 ;  State  ▼.  Patterson,  68  Me. 
478, 475 ;  Cunningham  t.  Washburn,  119  Mass. 
224,  226;  T.  E.  Foley  v.  McKlnley,  114  Minn. 
271,  131  N.  W.  816,  318;  Rapp  v.  H.  Mne- 
barger  &  Son,  149  Iowa,  429,  128  N.  W.  665; 
Burand  v.  Heney,  33  Wash.  38,  73  Pac.  775; 
Vilas  y.  Bandy,  106  Wis.  168,  81  N.  W.  812; 
Alworth  y.  Gordon.  81  Minn.  445,  84  N.  W. 
464;  Hope  T.Maccabees,  91  N.J.  Law,  148, 102 
Atl.  689,  691,  1  A.  L.  R.  455;  Paepcke-Leicbt 
Lumber  Co.  v.  TaUey,  106  Ark.  400,  153  S. 
W.  833,  836;  Tost  v.  Silvers,  138  Mo.  App. 
624,  119  S.  W.  971,  973;  Haskell  v.  Read,  68 
Neb.  107,  93  N.  W.  997,  098,  96  N.  W.  1007 ; 
Vulcan  Iron  Works  v.  EUectro  Magnetic  Min- 
ing Co.,  64  Ind.  App.  28,  99  N.  E.  429,  431, 100 
N.  E.  307 ;  Jones  v.  De  Coursey,  12  App.  Div. 
164,  42  N.  I.  Supp.  578;  Arlington  Heights 
Realty  Co.  y.  Citizens'  Railway  &  Light  Co. 
<Tex.  av.  App.)  160  S.  W,  1109. 

We  win  not  undertake  to  analyze  these 
'Cases  for  the  reason  that  the  fundamental 
principle  InTolved  is  elementary,  and  is  rec- 
ognized In  these  decisions,  namely,  that  the 
construction  of  a  contract  is  always  a  mat- 
ter of  law  for  the  court,  no  matter  bow  am- 
'biguous  or  uncertain  or  difficult  its  terms, 
and  that  the  Jury  can  only  assist  the  court 
by  determining  disputed  questions  of  fact 
If  the  facts  and  circumstances  to  be  consider- 
ed in  the  interpretation  of  the  contract  are 
undisputed,  there  is  nothing  to  submit  to  the 
Jury,  and  the  court  must  direct  a  verdict  in 
accordance  with  the  construction  placed  on 
the  contract  by  the  court  in  the  light  of  the 
admitted  circumstances.  On  the  other  hand, 
if  such  circumstances  are  in  dispute,  and  the 
meaning  of  the  contract  is  to  be  determined 
one  way  according  to  one  view  of  th^  facts 
and  another  way  in  accordance  with  the  oth- 
er view  of  the  facts,  then  the  determina- 
tion of  the  disputed  fact  must  be  left  to  the 
jury,  but  in  no  case  can  the  proper  construc- 
tion of  the  contract  be  left  to  a  Jury.  Cali- 
fornia W.  D.  Co.  V.  Cal.  M.  O.  Co.,  178  Cal. 
337,  341,  177  Pac.  849.  Any  instruction  that 
leaves  more  than  this  to  a  jury  is  erroneous 
The  dispute  may  be  concerning  the  accepted 
meaning  of  trade  or  technical  or  colloquial 
terms  in  such  cases,  and  in  such  cases  only 
does  the  Jury  determine  the  meaning  of  the 
terms  or  language  used  in  a  contract.  No 
such  condition  exists  here.  The  terms  of  the 
contract  are  couched  in  ordinary  language  to 
be  determined  according  to  accepted  usage, 
unless  the  circumstances  of  the  parties  and 
the  entire  contract  show  that  the  language 
used  In  the  contract  must  receive  a  different 
•or  unusual  construction. 


In  note  to  12  U  R.  A.  376,  it  te  said: 

"The  meaning  of  terms  of  art  or  business  <• 
for  the  jury. 

"This  is  the  rule  where  testimony  is  neces- 
sary to  determine  the  meaning  of  Ae  term; 
but  when  the  meaning  is  determined,  the  con- 
struction of  the  contract  with  the  meaoing  so 
determined  is  for  the  court"— citing  Barnard 
V.  Kellogg,  77  U.  S.  (10  Wall.)  883,  19  L.  Ed. 
987,  and  other  cases. 

"The  construction  of  a  written  contract  is 
for  the  conrt  alone,  as  soon  as  the  true  mean- 
ing of  the  words  used  and  the  snrroanding  cir- 
cumstances, if  any,  have  been  ascertained  as 
facts,  and  it  is  the  duty  of  the  jury  to  take 
the  construction  from  the  court" — citing  Levy 
V.  Gadsby,  7  U.  S.  (8  Cranch)  180,  2  L.  Ed. 
404,  and  other  cases. 

"So  itrhere  the  meaning  of  words  is  affected 
by  a  custom  or  nsage  of  trade,  it  is  for  the 
jury  to  say  in  what  sense  they  were  used  by 
the  parties."  1  Blashfleld's  InstmetlonB  to 
Juries,  i  66,  p.  133. 

And  this  would  be  true  where  the  contracts 
between  the  parties  and  the  ordinary  course 
of  business  contemplated  by  them  In  connec- 
tion with  the  contract  gave  to  the  terms 
therein  used  a  peculiar  meaning,  such,  for 
instance,,  as  in  the  case  of  First  National 
Bank  v.  Bowers,  141  Cal.  253,  74  Pac.  8-56, 
where  the  words  "with  B-L-attached"  were 
to  be  construed.  It  was  admitted  by  the  par- 
ties that  the  letters  "B-L"  meant  a  bill  of 
lading,  but  the  question  in  issue  was  what 
sort  of  a  bill  of  lading  was  contemplated  by 
the  parties.  It  was  contended,  on  the  one 
hand,  that  the  bill  of  lading  Intended  was  one 
which  vested  title  to  the  oranges  therein 
described  in  the  bank,  and,  on  the  other  hand, 
that  according  to  the  course  of  business  of 
the  parties  it  meant  any  bill  of  lading  ac- 
companying a  draft  for  oranges  even  where 
the  consignee  was  an  agent  of  the  consignor 
and  regardless  of  whether  or  not  the  bank 
secured  a  lien  upon  the  oranges  by  the  bill 
of  lading.  The  trial  court  having  instructed 
the  Jury  to  bring  In  a  verdict  for  the  defend- 
ant, it  was  held  that  the  instruction  was  er- 
roneous for  the  reason  that  the  court  there- 
by determined  that  the  defendant  was  only 
liable  as  guarantor  for  such  drafts  as  had  at- 
tached thereto  bills  of  lading  which  conveyed 
title,  whereas  it  was  shown  that  according 
to  the  ordinary  course  of  business  as  con- 
ducted for  the  two  years  covered  by  the 
guaranty  it  had  been  the  custom  of  the 
Haight  Fruit  Company,  whose  drafts  were 
guaranteed  by  the  defendant,  to  use  the  form 
of  draft  by  which  the  shipper  retained  con- 
trol over  the  consigned  fruit  until  delivered. 
Under  these  circumstances  It  was  held  that 
the  jury  should  determine  the  sense  in  which 
the  parties  used  the  term  "bill  of  lading  at- 
tached." The  main  question  considered  by 
this  court  was  whether  or  not  the  construc- 
tion of  the  contract  of  guaranty  by  the  trial 
court  was  correct,  and  the  court  does  not  In- 
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'dlcate  the  form  of  instructions  by  whU±  the 
questions  should  be  submitted 'to  tlie  Jory. 
Upon  tbe  second  appeal  in  that  case,  193  Cal. 
95,  94  Pac.  422,  it  is  said: 

"Upon  appeal  [tlie  previoas  appeal]  this 
-court  held  that  the  wording  of  the  guaranty 
was  not  so  plain,  unambiguous,  and  certain  as 
to  have  justified  the  court  in  refusing  evidence 
explanatory  of  it" 

Tbe  decision  of  the  court  in  First  Nation- 
al Bank  T.  Bowers,  supra,  goes  no  further 
than  to  hold  that,  where  a  technical  phrase 
like  "bill  of  lading"  is  used,  it  can  be  prop- 
erly left  to  a  Jury  to  determine  the  form  and 
terms  of  tbe  bill  of  lading  Intended  by  tbe 
parties  as  ascertained  by  their  conduct  and 
dealings  with  reference  to  bills  of  lading. 
This  case  is  not  authority  for  submitting  to 
tbe  Jury  tbe  general  question  as  to  the  in- 
tention of  the  parties  to  l>e.  ascertained  by 
construing  a  contract,  and  expressions  in  the 
opinion  which  would  so  Indicate  cannot  be 
considered  as  authority  because  Juries  are 
triers  of  the  facts  and  not  of  the  law,  and 
because  of  subsequent  decisions  in  which  the 
functions  of  the  Jury  in  matters  of  interpre- 
tation are  determined.  Estate  of  Donnellan, 
164  Cal.  14,  19,  127  Pac.  166,  168;  EJsUte 
of  Thomson,  165  Cal.  290, 131  Pac.  1045;  Cal. 
W.  D,  Co.  T.  Cal.  M.  O.  Co.,  supra.  In  Es- 
tate of  Donnellan,  supra,  wherein  the  con- 
struction of  a  will  was  involved,  it  was  said: 

"It  is  a  fundamental  and  indisputable  proposi- 
tion that,  wherever  doubt  arises  as  to  the 
meaning  of  a  will,  such  doubt  is  resolved  by 
construction,  and  that  construction  is  one  of 
law;  it  is  an  application  of  legal  rules  govern- 
ing construction  either  to  the  will  alone  or  to 
properly  admitted  facts  to  explain  what  the 
testator  meant  by  the  doubtful  language.  In 
those  cases  where  extrinsic  evidence  is  per- 
missible there  may  be  a  conflict  in  the  extrinsic 
evidence  itself.  In  which  case  the  determina- 
tion of  that  conflict  results  in  a  finding  of  pure 
fact  But,  when  the  facts  are  thus  found,  those 
facts  do  not  solve  the  difficulty.  They  still  are 
to  be  applied  to  tbe  written  directions  of  the 
will  for  the  latter's  construction,  and  that 
construction  still  remains  a  construction  at  law. 
In  such  cases,  where  the  evidence  of  the  facts 
is  in  conflict  it  is  permissible  for  the  court  or 
for  the  jury  to  find  the  facts  and  those  findings, 
ander  firmly  established  principles,  will  not 
here  be  disturbed.  But  tbe  application  to  the 
will  itself  of  the  facts  found,  admitted,  or  es- 
tablished presents  a  question  of  legal  construc- 
tion, which  is  as  purely  a  question  of  law  as  is 
a  construction  of  the  will  without  resort  to  ex- 
trinsic evidence.  Therefore,  if  the  facts  have 
been  found  by  the  court  upon  conflicting  evi- 
dence, this  court  accepting  the  findings,  will 
still  review  the  construction  of  the  court  in 
probate  and  determine  whether  or  no  a  wrong 
construction  at  law  has  been  reached.  If  the 
facts  are  admitted,  or  established  without  con- 
flict the  justness  of  the  application  which  the 
court  made  of  those  facts  in  its  construction 
win  equally,  as  a  legal  proposition,  be  the  sub- 
ject of  review.  Again,  it  is  fundamental  that 
in  all  cases  where  extrinsic  evidence  is  admis- 


sible to  aid  in  expounding  the  will  the  evidence 
is  limited  to  this  single  purpose.  It  is  con- 
sidered for  the  purpose  of  explaining  and  inter- 
preting tbe  language  of  the  will,  and  is  never 
permitted  to  show  a  different  intent  or  a  dif- 
ferent object  from  that  disposed  (though  per- 
haps obscurely)  by  the  language  of  the  will  it- 
seU." 

Tbe  same  rules  apply  to  interpretation  of 
contracts.  In  Bstate  of  Thomson,  supra,  at 
page  296  of  166  Cal.,  at  page  1048  of  131 
Paa,  it  is  said: 

"Appellant  contends  that  this  [the  question 
of  construction]  is  really  a  conclusion  of  law, 
and  that  the  determination  of  the  scope  and 
meaning  of  a  contract  is  always  a  question  of 
law.  Estate  of  Donnellan,  164  Cal.  14,  127 
Pac.  166.  It  is  perfectly  true  that  tbe  con- 
struction of  a  contract,  whether  that  construc- 
tion is  to  be  arrived  at  from  a  mere  reading  of 
the  contract  itself,  or  from  such  reading  aided 
by  extrinsic  evidence  of  drcnmstances  and  the 
like,  is  always  a  construction  of  law.  But,  upon 
the  other  hand,  it  is  equally  true  that  whether 
or  not  there  is  a  sufficient  ccmsideration  to 
support  a  contract  is  always  a  question  of 
fact" 


D.  Co.  T.  CaL  M.  O.  Co.,  supra. 


In  Cal.  W. 
it  is  said: 

"The  constmctien  of  the  contract  in  the  Ugbt 
of  the  real  facts  is  a  matter  of  law." 

In  that  case  it  was  held  improper  to  submit 
to  tbe  Jury  the  question  as  to  tbe  intention 
of  the  parties  in  using  tbe  phrase  "into  the 
oil  sand"  contained  in  an  oil  drilling  contract 
unless  that  phrase  had  some  "special  local 
meaning,  or  customary  construction,  with 
reference  to  which  the  parties  contracted." 

It  was  error  in  this  case  to  submit  to  the 
Jury  the  question  of  the  intention  of  the 
parties  to  be  derived  in  part  from  tbe  lan- 
guage of  tbe  contract  and  in  part  from  ex- 
trinsic evidence. 

[7, 1]  Let  us  next  consider  the  Character 
of  the  extrinsic  evidence  relied  upon  to  ascer- 
tain the  proper  construction  of  the  contract. 
The  Utuatlon,  as  stated  by  the  respondent  is 
as  follows: 

"To  aid  the  court  and  Jury  in  construing  this 
language,  the  witness  Harbinson  was  permitted 
to  testify  to  many  extrinsic  circumstances  and 
matters  which  establish,  and  from  which,  as  we 
have  pointed  out  the  jury  concluded,  the  intent 
of  the  parties  was  that  the  company  was  to 
compensate  Harbinson  for  the  wneapired  term 
of  tiie  lease,  deducting  therefrom,  however,  such 
rent  as  might  be  due.  •  *  •  From  the  testi- 
mony of  the  witnesses  Harbinson,  Glide,  and 
Klingingsmith  a  conflict  arose.  There  was  tes- 
timony from  which  the  court  or  jury  could  infer 
or  conclude  that  Harbinson  too*  to  be  compen- 
tated  so  much  per  aore  per  year  for  the  unea- 
pired  term,  and  while  the  appellant  has  made 
no  assertions  as  to  what  the  testimony  of  Glide 
and  Klingingsmith  established,  if  we  are  cor> 
rect  in  our  presumption  there  was  also  testimo- 
ny from  which  the  court  or  jury  might  infer  or 
conclude  tliat  Harbinson  loat  to  he  oompeatated 
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only  «o  fiMuA  p«r  aer*,  regaril«i$  of  tho  length 
of  the  unexpired  term."  (Italics  ours.) 

The  evidence  upon  which  this  Btatement  Is 
based  may  be  summarized  as  follows:  Har- 
binson  testified  that  he  had  seeded  the  land 
to  alfalfa,  and  that  in  January,  1917,  frost 
destroyed  the  young  alfalfa,  and  that  there- 
fore he  was  compelled  to  reseed  the  land; 
that  the  reasonable  expense  of  mowing,  rak- 
ing, plowing,  discing,  harrowing,  dod-mash- 
ing,  and  seeding  would  be  $4,826  and  of  re- 
seeding  $1,976,  total  $6,802,  and  that  there- 
fore his  total  ex];>enditures  for  the  first  year 
were  $12,734;  that  the  anticipated  return 
for  alfalfa  for  the  first  year  would  be  one 
ton,  or  $10  net  per  acre,  while  the  second  and 
third  years  the  return  would  be  six  tons  p» 
acre,  making  a  net  return  to  the  tenant  of 
$48,360  for  the  last  two  years  and  a  loss  of 
$8,704  for  the  first  year. 

The  appellant  presented  a  witness  who  tes- 
tified to  a  conversation  between  the  plaintiff 
and  the  defendant's  agent  at  the  time  the 
lease  was  being  drawn  to  the  effect  that  the 
amounts  of  $20,  $17.50,  $16,  $15,  and  $17.50 
were  fixed  with  reference  to  the  time  of  cut- 
ting the  alfalfa  and  a  crop  of  volunteer  bar- 
ley on  the  place  during  the  year  1917.  Noth- 
ing was  said  in  that  conversation  about  the 
Installments  of  rent  falling  due  under  the 
contract,  or  about  the  payments  "per  acre 
per  year."  ' 

The  reason  advanced  by  respondent  for  the 
reception  of  the  evidence  offered  on  his  be- 
half is  thus  stated  by  respondent's  counsel: 

"But,  further  than  that,  one  of  the  cirrum- 
stances  that  the  court  or  the  jury  are  entitled 
to  in  KPtting  at  the  meaning  of  this  lease  is 
what  wonld  be  a  fair  compensation  to  Joe  Har- 
binson  when  it  was  terminated." 

Assuming  that  such  evidence  was  admis- 
sible, where  was  the  confilcting  testimony  to 
be  submitted  to  the  Jury?  There  was  no  dis- 
pute about  the  cost  of  improving  the  land 
or  about  the  conversation.  If  either  of  these 
factors  were  applicable  to  the  interpretation 
of  the  contract,  it  was  the  duty  of  the  court 
to  make  the  application.  Instead,  the  Jury 
were  instructed  as  follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that  you  are  entitled  to  taike  into  considera- 
tion all  the  clrcumstaDces  and  facts  as  shown 
by  the  evidence  and  bearing  upon  the  subject- 
matter  of  this  lease.  The  subject-matter  of  the 
lease  is  the  land,  and  in  determininf;  what  com- 
pensation the  plaintiff  is  entitled  to,  if  any,  for 
the  termination  of  the  lease,  you  are  entitled  to 
take  into  consideration  the  condition  of  the  land 
at  the  time  the  lease  was  made,  what  would  be 
necessary  to  do  to  the  land  to  get  it  into  a  con- 
dition to  get  a  stand  of  alfalfa,  and  also  what 
would  be  necessary  to  produce  on  it  a  good 
stand  ot  alfalfa.  Yon  are  also  instructed  that 
you  are  entitled  to  take  into  consideration  the 
amount  of  expense  which  the  parties  had  in 
mind  in  so  cultivating  the  land  and  getting  a 
;m>d  stand  of  alfalfa.  Yon  are  likewise  entitled 
to  take  into  consideration  the  amount  of  rent 


paid  and  to  be  paid,  and  also  what  would  have 
been  the  value  of  the  leasehold  interest  in  the 
land  to  Mr.  Harbinson  with  a  good  stand  of 
alfalfa  on  it;  and  in  determining  what  should 
be  the  amount  of  your  verdict,  if  any,  for  the 
plaintiff,  you  are  entitled  to  determine  whether 
or  not  the  parties  entering  into  the  lease  took 
into  consideration  the  expense  of  getting  a  stand 
of  alfalfa,  the  amount  of  rent  to  be  paid,  and 
the  value  of  the  land  in  alfalfa  for  the  portion 
of  the  time  left  after  the  lease  should  be  termi- 
nated; and  if,  in  the  light  of  these  circumstanc- 
es you  believe  that  the  intention  of  the  parties 
was  that  if  the  lease  should  be  terminated  Mr. 
Harbinson  should  receive  $17.50  per  acre  per 
year  for  the  three  years,  then  you  must  find 
your  verdict  accordingly,  and  estimate  and  de- 
termine the  amount.  If,  however,  you  deter- 
mine that  the  intention  of  the  parties  was,  in 
light  of  all  the  circumstances,  that  the  amoanl 
of  compensation  should  be  $17.50  per  acre  for 
the  remainder  of  the  time  from  November  1, 
1917,  to  November,  1919,  then  you  must  render 
your  verdict  accordingly.  In  other  words,  you 
are  instructed  [here  follow  hypothetical  instruc- 
tions, including  that  upon  which  the  verdict  was 
based]." 

By  this  instruction  the  Jury  were  directed 
In  effect  to  place  themselves  in  the  position 
of  the  parties  and  to  construe  the  contract, 
while  this  was  exclusively  the  duty  of  the 
court.  If  the  expense  of  planting  the  land 
to  alfalfa  was  a  legitimate  matter  to  be  con- 
sidered, the  evidence  was  before  the  court  for 
that  purpose.  The  fact  Is  that  the  Instruc- 
tions virtually  left  the  jury  to  determine 
whether  $20,451.75  or  $2,955.52  or  $9,643.^7, 
or  nothing  was  a  fair  compensation  to  the 
plaintiff  under  the  circnmstances,  for  the 
court  expressed  no  opinion  whatever  on  the 
subject  of  the  proper  Interpretation  of  the 
contract  The  fact  is  that  the  only  difficulty 
In  the  case  arises  out  of  the  extrinsic  evi- 
dence, and  the  apparent  hardship  thus  shown 
to  result  to  the  tenant  from  the  termination 
of  the  lease  on  November  2,  1917.  The  in- 
struction to  the  Jury  assumes,  as  does  the 
entire  presentation  of  the  facts  by  the  re- 
spondent, that  the  parties  drew  a  contract, 
whose  construction  must  be  reasonable  and 
just  under  all  the  circumstances,  whereas 
the  real  question  for  determination  is  the 
meaning  of  the  written  agreement  The  par- 
ties may  not  have  anticipated  and  evidently 
did  not  anticipate  every  possible  condition 
arising  from  a  termination  of  the  lease  at 
different  periods  during  the  term  of  the  lease. 
It  is,  of  course,  true  that  the  lease  should  be 
given  an  interpretation  which  would  work  no 
obvious  injustice  to  either  party  If  the  lan- 
guage used  is  susceptible  of  such  an  Interpre- 
tation, but  If  not,  it  must  be  construed  ac- 
cording to  its  plain  import  As  we  have  said. 
the  terms  of  the  lease  are  plain  and  unam- 
biguous. The  effort  of  the  Jury  to  give  to 
the  lease  an  interpretation  that  would  be 
just,  based  upon  a  speculation  as  to  what  the 
parties  intended,  in  effect  requires  the  land- 
lord not  only  to  remit  the  rental  for  the  last 
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two  years  of  the  term,  but  In  addition  to  pay 
the  tenant  a  larger  amount  for  the  land  for 
that  part  of  the  term  ($13,625)  than  the  ten- 
ant had  agreed  to  pay  for  that  period.  In 
other  words,  the  landlord  is  required  to  pay 
the  tenant  $6,812.50  per  year  for  two  years 
for  Us  land  Instead  of  receiving  from  the  ten- 
ant $5,580.25  per  year  (If  we  assume  that  $5,- 
932.57  it  received  is  a  fair  rental  for  the  first 
year),  while.  If  respondent's  claim  had  been 
adopted,  the  amonnt  paid  by  the  landlord  for 
the  last  two  years  ($20,451.75)  would  exceed 
the  entire  rental  reserved  for  the  whole  term. 
On  the  other  hand,  the  interpretation  we 
have  placed  on  the  lease  means  a  loss  to  the 
tenant  of  $6,748.48.  If  we  subtract  fronj  that 
loss  the  amount  due  to  the  unforeseen  frost, 
it  follows  that  the  lease  was  so  drawn  that  a 
loss  of  $3,772  was  likely  to  result  to  the  ten- 
ant by  the  termination  of  the  lease  on  Novem- 
ber 2,  1917.  It  is  therefore  not  a  reasonable 
agreement  as  applied  to  the  particular  date 
of  termination,  but  it  can  be  made  reason- 
able only  by  making  a  new  contract  for  the 
parties,  which  cannot  properly  be  done,  and 
should  not  l>e  attempted  under  the  guise  of 
interpreting  the  lease.  The  extrinsic  evi- 
dence introduced  in  this  case  did  not  aid  in 
its  interpretation  or  Justify  the  conclusion 
of  the  court  and  Jury. 

[I]  This  action  was  l>egnn  by  the  plalntitT 
on  November  1,  1917,  to  restrain  the  defend- 
ant from  taking  possession  of  the  land  in  pur- 
suance of  its  notice  of  September  12,  1917, 
terminating  the  lease  on  November  2d.  The 
basis  of  the  action  was  the  alleged  insolvency 
of  the  defendant  and  the  fact  that  the 
amonnta  due  to  the  plaintifF  under  the  lease 
were  unpaid.  The  defendant  answered  and 
tendered  $2,955.52,  the  amount  it  admitted  to 
be  due  to  the  plaintiff.  Thereafter  on  No- 
vember 6,  1917,  it  was  stipulated  that  the 
plaintiff  should  immediately  surrender  pos- 
session of  the  premises  to  the  defendant, 
tliat  defendant  would  payJtlO.OOO  to  the  clerk 
of  the  court  to  secure  to  plaintiff  any  amount 
found  due  to  him  by  the  defendant,  and  that 
it  be  determined  in  the  action  what  amount 
of  money  was  due  the  plaintiff  by  reason  of 
the  termination  of  the  lease.  Thereafter  the 
plaintiff  filed  an  amended  and  supplemental 
complaint,  January  8,  1919,  and  an  amend- 
ment thereto  January  14,  1919,  the  answer 
to  which  was  filed  during  the  trial.  The  de- 
fendant now  claims  that  the  failure  of  the 
plaintiff  to  surrender  possession  on  Novem- 
ber 2,  1917,  was  a  breach  of  the  contract, 
which  prevents  any  recovery  by  the  plaintiii. 
In  view  of  the  stipulation  surrendering  pos- 
session on  November  6,  1917,  and  in  the  ex- 
press agreement  to  submit  the  amount  of 
compensation  to  determination  in  this  case, 
It  is  clear  that  the  breach,  if  any,  was  waived 
by  the  stipulation. 

[IB]  It  i$  claimed  that  the  plaintiff  was 


sistent  with  a  right  to  compensation  but,  in 
view  of  the  stipulation,  that  question  cannot 
arise,  for  this  action  was  by  mutual  agree- 
ment converted  into  one  for  compensation. 

The  same  thing  is  true  in  regard  to  the  al- 
leged failure  of  the  plaintiff  to  prove  per- 
formance of  the  terms  of  the  lease  which 
was  alleged  in  the  general  terms  permitted 
by  the  Code.  The  claim  is  that  plaintiffs  re- 
fusal to  surrender  the  possession  of  the  prem- 
ises on  November  2, 1917,  was  a  breach,  but, 
as  we  have  said,  this  was  waived  by  the  stip- 
ulation. 

[11]  Defendant  claims  that  the  lease  was 
procured  by  fraud,  and  that  the  verdict  in 
that  regard  was  against  the  uncontradicted 
evidence.  The  fraud  is  alleged  to  consist  in 
representation  by  the  plaintiff  to  the  defend- 
ant tliat  he  was  the  lessee,  when,  in  truth 
and  in  fact,  he  was  acting  for  a  corporation 
composed  of  himself  and  his  brothers.  The 
lease  was  made  to  lilm  individually  and  the 
corporation  was  not  formed  until  after  the 
lease  was  executed,  so  there  is  no  merit  in 
the  claim  that  there  was  no  evidence  to  sup- 
port the  verdict  against  fraud. 

What  has  been  said  disposes  of  other  points 
raised  by  the  appellant.  The  respondent  is' 
entitled  to  the  sum  tendered  by  the  appellant, 
and  should  liave  interest  thereon  and  costs 
because  the  appellant  virtually  withdrew  its 
tender  when  it  advanced  the  claim  tliat  the 
plaintiff  should  recover  notlilng. 

The  trial  court  is  directed  to  modify  its 
Jndgm«it  by  redndng  the  same  to  the  amount 
of  $2,965.52,  with  interest  from  November  2. 
1917,  at  the  rate  of  7  per  cent,  per  annum, 
plus  the  plaintUTs  costs  of  the  first  trial; 
appellant  to  have  his  costs  on  appeal  deduct- 
ed from  the  Judgment 

We  concur:  SHAW,  0.  J. ;  LENNON,  J. ; 
WASTE,  J.;  LAWLOR,  J. ;  SHURTLEFF,  J. 

SLOANS,  J.  I  dissent.  In  my  Judgment 
the  proviso  for  paying  lessee  compensation 
for  terminating  his  lease  two  years  before 
the  expiration  of  the  term  "by  credit  on  the 
rent"  is  ambiguous  as  to  what  rents  were  re- 
ferred to  in  the  use  of  that  expression.  It 
was  an  ambiguity  which  could  only  be  re- 
solved by  a  consideration  of  all  the  condi- 
tions and  circumstances  surrounding  the 
transaction  in  order  to  determine  in  what 
sense  the  word  "rent"  was.  used,  whether  as 
referring  to  rents  "due  and  unpaid"  for  the 
expired  part  of  the  term  as  found  by  the  ver- 
dict of  the  Jury  or  rent  "reserved  in  the 
lease"  as  determined  by  the  majority  opinion 
on  this  appeaL 

The  facts  developed  in  evidence  tending  to 
throw  light  upon  the  interpretation  which 
should  be  given  to  the  use  of  the  word  "rent" 
in  this  connection,  while  established  by  uncon- 
flicting  testimony,  give  rise  to  confiicting  in- 
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cransactlons  raggest  that  the  words  "credit 
on  the  rent"  were  used  in  one  sense,  and 
some  that  they  were  used  in  the  other.  Un- 
der these  circumstances  the  question  was 
clearly  one  of  fact  for  the  Jury. 

The  authorities  cited  in  the  opinion  of  Mr. 
JusUce  WILBUB  to  the  point  that  the  con- 
struction of  a  contract  is  always  a  question 
of  law  for  the  court,  no  matter  how  ambig- 
uous its  language,  if  the  extraneous  evidence 
explaining  the  ambiguity  Is  not  conflicting, 
are  unquestioned.  It  is  equally  as  well  set- 
tled, however,  by  these  authorises  and  oth- 
ers, that  wh^e  the  evidence  is  conflicting.  It 
becomes  a  question  of  fact  for  the  jury,  not 
to  constrne  the  contract,  but  to  determine 
what  meaning  the  parties  themselves  attach- 
ed to  the  ambiguous  terms,  and  it  is  also 
recognized  that  such  conflict  may  arise  from 
ditferent  inferences  which  may  be  drawn 
from  undisputed  facts,  as  well  as  from  a  dis- 
pute as  to  the  facts  themselves.  T.  E.  Foley 
Co.  V.  McKinley,  114  Minn.  271,  131  N.  W. 
816;  Rapp  v.  Linebarger  &  Son,  149  Iowa, 
429,  128  N.  W.  655;  Durand  v.  Heney,  83 
Wash.  38,  73  Pae.  775. 

First  National  Bank  v.  Bowers,  141  Cal. 
'2SS,  74  Pac.  856,  is  a  case  in  point,  and  close- 
ly parallel  to  the  one  before  us.  There  the 
ambiguity  arose  in  the  use  of  the  term  "bill 
of  lading  attached."  As  the  main  opinion 
states,  in  reviewing  the  decision : 

"T1i«  question  in  issue  was  wliat  sort  of  a  bill 
of  lading  was  contemplated  by  the  parties." 

It  was  contended,  on  the  one  hand,  that  the 
bill  of  lading  intended  was  one  which  vested 
title  in  certain  oranges,  and,  on  the  other 
hand,  that  it  meant  any  bill  of  lading  accom- 
panying a  draft  for  oranges  regardless  of 
whether  the  consignee  secured  a  Ucn  by  the 
bill.  The  matter  was  to  be  determined  by 
evidence  as  to  the  custom  existing  In  similar 
transactions.  The  court  says,  quoting  Thomp- 
son V.  McKay,  41  Oal.  228: 

"•The  rule  is  well  established  that,  in  con- 
stming  doubtful  instruments,  they  must  be  in- 
terpreted in  the  light  of  the  surroandini;  cir- 
cumstances. After  ascertainini;  the  relation  of 
the  contracting  parties  to  each  other,  and  the 
subject-matter  of  the  contract,  the  court  will, 
if  possible,  so  construe  the  instrument,  however 
inartificially  drawn,  as  to  give  effect  to  the  In- 
tention of  the  parties,  provided  it  can  be  done 
without  disregarding  the  language  of  the  in- 
strument, when  all  its  parts  are  considered.' 
•  *  •  The  purpose  to  be  subserved  by  this 
rule  Is  to  place  the  court  or  jury  in  the  position 
of  the  parties  at  the  time  the  contract  was  made, 
and  enable  it  to  intelligently  interpret  the  lan- 
guage used  by  them.  •  *  •  Under  these  prin- 
ciples the  plaintiff  bad  a  right  to  have  submitted 
to  the  jury  the  question  of  what  was  intended, 
understood,  and  meant  by  the  parties  in  the  use 
of  the  term  'bill  of  lading  attached.' " 

In  the  instant  case  the  opposing  parties 
contend,  on  the  <«e  hand,  that  in  using  the 


term  "credit  on  the  rent"  the  parties  had  In 
mind  such  rents  as  might  be  due  and  unpaid 
when  the  lease  was  terminated ;  on  the  other, 
tliat  the  rent  referred  to  was  the  term  "rent" 
stipulated  in  the  lease,  which  remained  un- 
paid covering  the  remaining  two  yeHrs  of 
the  term  for  which  the  lease  had  been  can- 
celed. 

It  may  be  conceded  that  it  is  possible  from 
certain  expressions  of  the  lease  contract  to 
give  the  Interpretation  to  the  disputed  clause 
contended  for  by  appellant,  without  recourse 
to  extraneous  evidence.  But,  on  the  other 
hand,  there  are  other  declarations  that  are 
inconsistent  with  such  interpretation. 

Thq  lessor  contracts  to  compensate  the  lea- 
see for  the  loss  of  the  remainder  of  the  term. 
In  case  of  an  exercise  of  the  option  to  termi- 
nate the  lease,  and  the  stipulated  damages 
for  the  two  years  of  the  unexpired  term  in 
this  Instance  was  $13,625. 

When  the  lessor  exercised  his  option  to 
terminate  the  lease  as  to  the  entire  premises, 
the  obligation  of  the  lessee  to  pay  future 
rentals  was  also  terminated.  It  is  conceded 
that  all  accrued  rents  had  been  paid.  If  the 
contract  for  damages  had  stopped  at  the  un- 
qualified agreement  to  compensate  the  lessee 
in  the  sum  of  $13,625,  for  the  loss  of  the  un- 
expired term,  there  would  have  been  no  ques- 
tion of  the  latter's  right  to  recover  tliat 
amount,  without  deducting  therefrom  ov^ 
$10,000  of  rent  that  he  did  not  owe.  Is  it  a 
reasonable  interpretation  of  the  provision 
that  this  payment  should  be  made  by  a  "cred- 
it on  the  rent"  that  the  parties  thereby  in- 
tended to  bind  the  lessee  to  account  for 
rents  which,  under  the  terms  of  the  contract, 
were  not  due  or  owing? 

Under  this  construction  of  the  contract  It 
will  be  seen  by  a  little  comimtation  that, 
had  the  lease  been  terminated  six  months 
earlier  or  six  months  later,  the  stipulated 
compensation  would  have  been  entirely  can- 
celed by  the  unexpired  term  rental,  and  all  the 
lessee  would  have  received  from  the  agree- 
ment to  compensate  him  would  have  been  a 
release  from  obligation  to  pay  rent  on  the 
terminated  leasehold,  which  release  he  al- 
ready had  by  virtue  of  the  voluntary  cance- 
lation of  the  lease  by  his  landlord. 

The  conditions  of  the  termination  of  the 
lease  as  it  occurred  here  left  a  balance  due 
the  lessee  over  the  unpaid  term  lease  of  $2,- 
955.52,  which,  under  the  ruling  of  the  ma- 
jority opinion,  is  all  the  compensation  he  will 
receive  for  the  unexpired  two  years  of  his 
valuable  leasehold. 

When  we  consider,  under  the  extraneous 
evidence,  together  with  other  significant 
facts,  that  the  parties  to  the  lease  in  fram- 
ing this  contract  bad  under  consideration  the 
amount  of  remuneration  which  would  com- 
pensate the  lessee  for  the  loss  of  the  last  two 
years  of  a  three-year  lease  upon  400  acres 
of  land  which  was  to  be  planted  to  alfaUa 
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the  first  year,  at  a  probable  net  loea  for  that 
season,  and  contemplated  matured  crops  for 
the  last  two  years  wblch  were  expected  to  net 
to  the  lessee  many  tbonsands  of  dollars  the 
second  and  third  years.  It  is  a  violent  inter- 
pretation wblch  accepts  the  one  of  two  mean- 
ings of  the  term  used,  which  wonld  leave  the 
tenant  with  only  a  nominal  compensation  for 
his  loss. 

It  is  argued  that,  if  the  unpaid  term  rent 
was  not  the  thing  referred  to  In  this  proviso, 
the  reference  to  rent  couM  have  no  applica- 
tion, as  all  accrued  rents  were  presumed  to 
be  and  had  actually  been  paid  before  the  ter- 
mination of  the  lease.    The  option,  however, 
reserved  by  the  lessor  to  so  cancel  the  lease 
extended  to  all  or  any  part  of  the  acroaee,  | 
and  it  may  well  have  been  within  the  contem-  \ 
platlon  of  the  parties  that  such  option  would  I 
only  be  exercised  as  to  part  of  the  lan'a,  leav-  ] 
Ing  accruing  rents  on  the  remainder  to  be  ap- 
plied on  the  stipulated  damages. 

I  think  the  interpretation  adopted  by  the 
jury  was  consistent  with  the  conditions 
shown  In  evidence  and  supports  tbe  verdict 
for  $13,625. 

When  the  lessor  agreed  to  "compensate^ 
the  lessee  at  a  fixed  rate  per  acre  per  year 
for  the  loss  of  the  canceled  two  years  of  his 
leasehold.  It  agreed  to  give  him  something 
of  value  for  surrendering  tbe  remainder  of 
bis  term.  There  Is  no  compensation  In  mere- 
ly granting  to  the  lessee  tbe  privilege  of  pay- 
ing himself  by  applying  to  his  claim  rentals 
which  he  no  longer  owes,  on  lands  which  be 
no  longer  possesses. 

Tbe  verdict  of  the  Jury  is  based  upon  a 
rational,  oonmion  sense  Interpretation  of  the 
Intent  of  the  parties,  and  supports  the  only 
construction  of  the  contract  consistent  with 
Justice  and  fair  dealing. 

In  the  language  of  Justice  Shaw  in  Stela 
T.  Archibald,  151  Cal.  223,  90  I'ac  637 : 


"It  is  a  well-settled  principle  applicable  to  the 
Gonstructiou  of  contracts  that,  where  one  con- 
Btmetion  would  make  the  contract  unreasonable, 
imfair,  or  unusual  and  extraordinary,  and  an- 
other construction,  equally  consistent  with  the 
language,  would  malce  it  reasonable,  fair,  and 
Just,  that  the  latter  construction  ia  the  one 
which  must  be  adopted." 


It  Is  true  that  the  question  of  fact  as  to 
tbe  interpretation  of  tbe  ambiguous  lan- 
guage of  this  lease  was  not  submitted  to  tbe 
Jury  under  an  appropriate  Instruction,  and 
instructions  were  given  which.  It  is  claimed, 
left  with  the  Jury  the  construction  of  the  con- 
tract But,  even  so,  this  error  would  only 
call  for  a  reversal  and  new  trial,  and  should 
not  be  followed  by  a  Judgment  of  this  court 
taking  tbe  Interpretation  of  tbe  controvert- 
ed language  from  the  consideration  of  a 
jury. 
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Ex   parts   FUJI  I.    (Cr.  2420.) 

(Supreme  Court  of  California.    June  1,  1922.) 

1.  Constitutional  law  ®s»240( I)— Evidence  «=» 
18— Weights  and  measures  4=»2— Prohibiting 
sale  of  strawberries  In  half-pint  containers  a 
reasonable  classlfloatlon. 

The  provision  of  Fruit  and  Vegetable 
Standardization  Act,  {  7,  that  the  standard  bas- 
ket for  8trawl>errieB  shall  be  the  dry  pint,- 
though  the  same  section  permits  half-pint  bas- 
kets for  other  berries,  is  not  unreasonable  or 
discriminatory,  since  it  Is  a  matter  of  common 
knowledge  that  strawberries  are  larger  and  of 
more  irregular  shape  -  than  other  berries,  so 
that  tbe  sale  in  small  containers  would  Ira 
detrimental  to  the  purchaser,  and  since  the 
pint  and  half-pint  containers  had  the  same  sur- 
face area,  the  difference  being  in  their  depth, 
which  is  not  observable  when  the  baskets  are 
packed,  as  they  usually  are,  in  six-basket  trays. 

2.  Weights  and  measures  ®=»2— Acts  to  limit 
deception  In  marketing  should  be  liberally  con- 
strued. 

Acta  providing  standard  containers  for 
fruits  and  vegetables,  having  for  their  pnrpoa* 
the  protection  of  the  purchasing  public  by  tbe 
elimination  of  deceptive  methods  in  tbe  market- 
ing of  products,  are  l>eneficial  in  a  high  degree, 
and  are  to  be  liberally  construed. 

In  Bank. 

Application  of  Frank  Fujll  for  a  writ  of 
habeas  corpus,  prayed  to  be  directed  to  tbe 
Sheriff  of  the  City  and  County  of  San  Fran- 
cisco, to  secure  the  release  of  petltlcmer  from 
custody  on  a  charge  of  violating  the  Cali- 
fornia Fruit  and  Vbgetable  Standardization 
Act.    Writ  denied. 

Eugene  F.  Conlin,  of  San  Francisco,  for 
petitioner. 

n.  8.  Webb,  Atty.  Gen.,  and  R.  W.  Harri- 
son, Deputy  Atty.  Oen.,  for  respondent 


PER  CURIAM.  Application  for  a  writ  of 
habeas  corpus.  The  applicant  was  arrested 
upon  the  charge  of  a  violation  of  tbe  provi- 
sions of  an  act  of  tbe  Legislature  known  as 
"The  California  Fruit  and  Vegetable  Stand- 
ardization Act"  (Stats.  1921,  c.  719),  com- 
mitted by  the  applicant  on  or  about  the  29th 
day  of  October,  1921,  in  the  city  and  county 
of  San  Francisco,  as  follows: 

That  the  said  Frank  Fnjii  "then  and  there 
unlawfully,  feloniously,  maliciously  and  willfully 
did  sell,  offer  for  sale  and  expose  for  sale  cer- 
tain strawberries  in  containers  holding  less  than 
one  dry  pint,  to  wit,  one -half  dry  pint,  contrary 
to  the  force  and  effect  of  the  statute,"  etc. 

The  a^^licant  now  aeeka  this  writ,  basing 
his  application  upon  the  ground  that  the  par- 
ticular provision  of  said  act  witb  tbe  viola- 
tion of  which  be  is  charged  is  unconstitu- 
tional, for  tbe  reason  that  the  same  is  not 
uniform  in  its  operation,  but  is  discrimina- 


«s>Por  other  oum  m«  sam*  topic  and  KBT-NUUBBR  In  all  K*r-Numbered  DlswU  and  Iadez«a 


Digitized  by 


Google 


538 


207  PAOinC  RBPOKTBB 


(Cal. 


tory,  In  that  Is  fanposea  an  arbitrary  and  un- 
reasonable limitation  and  restriction  upon  the 
property  rights  of  the  applicant  In  the  owner- 
ship and  sale  of  his  strawberries.  The  par- 
ticular provision  of  said  act  which  the  appli- 
cation thus  assails  reads,  In  part,  as  follows: 

"Sec.  7.  Standard  packages  are  hereby  es- 
tfibUsbed  as  follows:    •    *    • 

"(2)  Standard  berry  baslceta,  dry  pint  con- 
tsining  an  interior  capacity  of  approximately 
'tbirty-three  and  six-tenths  cubic  inches  and 
dry  one-half  pint  containing  interior  capacity  of 
approximately  sixteen  and  eigbt-tentbs  cubic 
inches;  provided,  that  the  standard  basket  for 
ftratcberriet  thail  jb«  the  dry  pint." 

[1]  Section  14  of  the  act  malces  it  unlaw- 
ful  for  any  person,  firm,  company,  organiza- 
tion or  cori>oration  "to  pack  or  cause  to  be 
pactced  for  sale,  or  shipment,  import,  sale, 
offer  for  sale  or  dellTer  for  shipment,  any 
of  the  fresh  fruits,  nuts  or  vegetables  siied- 
fled  in  this  act  that  do  not  conform  to  the 
standards  herein  provided.  It  shall  also  be 
unlawful  to  prepare,  sell  or  offer  for  sale,  a 
deceptive  pack  of  fresh  fruits,  fresh  vegeta- 
bles,'! etc.,  "or  to  mislabel  any  package  of 
such  fruits,  nuts  or  vegetables."  The  par- 
ticular discrimination  upon  which  the  appli- 
cant herein  relies  is  that  created  by  the 
foregoing  provisions  in  section  7  of  said 
act  as  between  the  growers  and  sellers 
of  strawberries  and  the  growers  and  sell- 
ers of  other  berries,  such  as  blackberries, 
logantwrries,  raspberries,  huckleberries,  cur- 
rants, and  the  like,  which  latter. berries  may 
be  packed,  shipped,  and  sold  In  dry  one-half 
pint  containers,  while  strawberries  may  only 
be  packed,  shipped,  and  sold  in  dry  pint  con- 
tainers. This,  the  applicant  contends,  creates 
a  discrimination  for  which  no  pr(^er  basis  in 
the  way  of  legitimate  classification  exists. 
The  applicant  offers  no  evidence  in  support 
of  this  contention,  but  relies  upon  the  face  of 
the  statute  itself,  and,  in  a  measure,  upon 
common  knowledge  as  to  the  comparative 
sizes  and  properties  of  these  respective  spe- 
cies of  berry  product  as  furnishing  the  neces- 
sary support  of  his  claim.  The  respondent 
to  the  petition  herein,  on  the  other  hand,  pre- 
sents, as  a  part  of  his  showing  in  support 
of  the  lawfulness  of  the  petitioner's  deten- 
tion, the  actual  containers  used  in  the  pack- 
ing, shipment,  and  sale  of  these  respective 
berry  products  in  conformity  with  the  stand- 
ards fixed  by  the  statute,  both  in  the  form  of 
the  individual  basket  in  both  the  pint  and 
half-pint  sises  and  of  the  larger  container 
known  as  the  berry  box  or  tray,  which  holds 
six  baskets  of  either  the  pint  or  half-pint 
size.  In  this  meager  state  of  the  record  we 
are  asked  by  the  applicant  to  hold  this  act, 
aa  to  the  particular  provision  above  quoted, 
unconstitutional,  as  showing  upon  its  face  an 
unjustified  discrimination  against  the  grow- 
ers,   shippers,    and    sellers   of   strawberriea 

We  are  unable  to  so  hold  eyea  with  the  aid 
of  that  colnmon  knowledge  of  the  slmilaritlea 


and  differences  In  the  several  species  of  her 
rles  which  the  ai^licant  seeks  to  invoke  In 
aid  of  his  contmtlon.  It  is  a  matter  of  com- 
mon observation  and  knowledge  that  straw- 
berries are,  as  a  rule,  much  larger  than  the 
other  varieties  of  Ijerrles  referred  to,  and 
that,  as  a  rule,  they  are  less  tmlform  as  to 
size  and  also  as  to  form,  especially  in  the 
larger  varieties.  It  is  also  a  matter  of  com* 
mon  observation  and  knowledge  that  straw- 
berries cannot  be  placed  as  compactly  in  con- 
tainers as  other  varieties  of  berries  can  with- 
out rendering  them  liable  to  crushing,  with 
the  consequence  of  their  speedy  degeneration 
and  decay.  These  facts  of  themselves  would 
seem  to  furnish  some  basis  for  a  classifica- 
tion having  to  do  with  size  of  containers,  but 
when  there  is  added  to  these  matters  of  com- 
mon observation  and  knowledge  the  showing 
made  by  the  respondents  as  to  the  particular 
forms  and  sizes  of  berry  containers  in  common 
use,  both  as  to  the  Individual  basket  and  as 
to  the  larger  box  or  tray,  holding  in  each 
case  six  baskets,  the  reason  for  the  dassl- 
catlon  made  by  the  act  in  question  becomes 
obvious.  The  half-pint  basket  in  common  use 
for  berries  is  shown  to  have  the  same  area 
as  to  Its  upper  surface  as  the  pint  basket, 
the  diCTerence  in  content  being  due  to  the 
fact  that  it  is  much  shallower  in  depth  and  of 
much  less  area  as  to  its  bottom.  It  is  rea- 
sonably plain  that  this  reduction  in  area 
would  work  to  the  disadvantage  of  the  lar- 
ger, more  rigid  and  less  uniform  strawberry, 
or,  In  other  words,  that  the  ratio  in  quantity 
and  weight  would  not  remain  constant  with 
the  reduction  in  size  of  the  container.  But 
the  chief  difficulty  does  not  lie  here,  but 
rather  in  the  divergences  in  ratio  and  oppor- 
tunities for  deceptlcm  fumlabed  by  the  cus- 
tomary nse  of  the  larger  box  or  tray  in  the 
packing,  shipment,  and  sale  of  the  berries. 
These  larger  boxes  or  trays  are  of  uniform 
size,  whether  containing  the  pint  or  half- 
pint  basket  In  each  case  six  baskets  fill  the 
tray.  When  these  baskets  are  filled  with 
berries  and  placed  in  these  trays  the  upper 
and  visible  area  is  the  same  in  the  tray  con* 
taing  half-pint  baskets  as  it  is  in  the  tray 
containing  pint  baskets.  The  interior  or  lower 
area  of  each  size  of  basket,  is  concealed,  and 
thus  the  purchaser  has  no  ready  means  of 
detecting  the  difference  in  content  of  the  two 
trays,  although  the  one  has  but  half  the  con- 
tent of  the  other.  This  opportunity  for  de- 
ception would  not  be  so  serious  if  the  two 
sets  of  trays  and  baskets  were  exhibited  side 
by  side  for  comparison  or  other  test  as  to 
their  content,  but  this  condition  would  rarely 
be  presented  If  the  purpose  of  the  seller  was 
that  of  deception.  The  act  in  question  evi- 
dently had  this  precise  matter  U>  view  in  its 
provision,  above  quoted,  maldng  it  unlawful 
"to  prepare,  sell  or  offer  for  sale  a  deceptive 
pack,"  etc.  It  may  be  argued  that  this  oppor- 
tunity for  deception  is  as  great  in  the  other 
species  of  berries  as  in  the  case  ot  strawber- 
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rles,  but  the  answer  is  that  the  same  inconsist- 
ent proportion  in  content  which  was  seen  to 
exist  in  case  of  the  individual  baskets  would 
also  appertain  in  a  larger  degree  to  a  cluster 
of  baskets  in  the  trays  of  uniform  area.  We 
think,  therefore,  that  there  is  a  sufficient 
basis  for  the  classification  made  use  of  in 
this  act  to  justify  the  discrimination  as  to  the 
size  of  containers  for  strawberries. 

[2]  With  the  policy  of  the  law  we  have 
not  to  deal,  but  it  may  be  said  that  acts  of 
this  character,  having  for  their  pnrpose  the 
protection  of  the  purchasing  public  by  the 
elimination  of  deceptive  methods  in  the  mar- 
keting of  products,  are  beneficial  In  a  high 
degree,  and  that  such  acts  are  to  be  liberally 
construed  so  as  to  give  effect  to  their  salu- 
tary regulations. 

The  writ  is  denied,  and  the  petitioner  re- 
manded. 

RICHARDS,  Justice  pro  tern.,  and  LAW- 
LOR,  WILBUR,  SHUBTLEJFP,  and  WASTE, 
JJ„  concur. 


(U>  Cal.  G») 

GEARY  ST.,  P.  &  O.  R.  CO.  v.  ROLPH  et  al. 
(8.  F.  9350.) 

(Supreme  Court  of  California.    Jone  2,  1922. 
Rehearing  Denied  June  29,  1922.) 

1.  CorporatioM  «=a243 (3)— Principal  Is  lla> 
Ue  for  oalls  on  stock  held  in  agent's  name  as 
tmstee. 

Where  stock  of  corporation  stood  on  the 
company's  books  in  the  name  of  a  trustee,  who 
was  agent  for  the  real  stockholder  and  holding 
the  stock  for  his  principal  within  the  scope  of 
the  authority  of  the  agent,  the  principal  is  lia- 
ble to  the  corporation  for  calls  for  a  portion  of 
the  unpaid  balance  of  the  subscription  price  of 
the  stock. 

2.  Prinolpal  and  agent  9=3 1 32 (I)— Principal  Is 
liable  for  agent's  contracts  within  scope  of 
authority,  though  made  In  agent's  name. 

A  principal  is  responsible  to  third  persons 
for  the  ordinary  contracts  of  his  agent  made 
with  third  persons  in  the  course  of  the  business 
of  the  agency  and  within  the  scope  of  the 
agent's  powers,  though  such  contracts  were 
made  in  the  name  of  the  agent,  and  did  not 
irarport  to  be  other  than  the  agent's  personal 
obligations. 

3.  PrInolpaJ  and  agent  «=s>l45(4)— Third  per- 
son cMinet  hold  undisclosed  prinolpal  after 
•looting  to  hold  agent. 

The  rule  that  a  third  person  can  hold  an 
nndisclosed  principal  on  contracts  made  by  his 
agent  in  the  agent's  name  is  subject  to  excep- 
tion when  the  third  person  knows  he  is  dealing 
with  an  agent  and  knows  who  is  the  principal, 
and  thereafter  elects  to  hold  the  agent,  and  not 
the  principal. 


4.  Corporations  <s=a22S— UaUllty  of  stock- 
boldor  for  unpaid  portion  of  subsorlptlon  la 
not  In  writing. 

The  liability  of  a  stockholder  to  an  in- 
solvent corporation  for  the  unpaid  portion  of 
the  par  value  of  the  stock  is  not  evidenced  by  a 
written  agreement,  but  arises  from  his  relation 
to  the  company  as  a  stockholder. 

5.  Prinolpal  and  agent  «s>l32(l)— Fact  that 
principal  was  known  to  third  person  does 
not  relieve  his  liability  on  contracts  In  agent's 
name. 

The  mere  fact  that  the  principal  is  known 
to  a  third  person  at  the  time  the  latter  makes  a 
contract  with  the  principal's  agent  in  the  name 
of  the  agent  instead  of  the  principal  .does  not 
alone  prevent  the  third  person  from  holding  the 
principal  liable  on  the  contract,  in  view  of  (^v. 
Code,  {  2330,  stating  that  an  agent  represents 
his  principal  for  all  purposes,  and  that  liabili- 
ties which  would  accrue  to  the  agent  if  they 
had  been  entered  on  his  account  accrue  to  the 
principal. 

6.  Corporations  4=389(1)— Insolvency  of  cor- 
poration Is  not  necessary  to  entitle  It  to  en- 
force stookholtler's  liability  for  unpaid  par 
value. 

It  is  not  necessary  that  a  corporation  be 
Insolvent  to  entitle  it  to  enforce  the  liability  of 
its  stockholders  for  the  unpaid  balance  of  the 
par  value  of  stock  subscrilMd  for  by  them. 

7.  Corporations  ^=»228— Insolvent  corporation 
owes  dnty  to  oall  for  unpaid  subscriptions  for 
stock. 

It  is  the  duty  of  an  insolvent  corporation 
to  resort  to  the  liability  of  its  stockholders  for 
unpaid  portions  of  the  par  value  of  its  stock 
to  enable  the  corporation  to  discharge  its  debts, 
and,  if  it  fails  to  perform  its  duty  in  that  re- 
spect, the  creditors  can  enforce  such  liability. 

8.  Corporations  ^9243(3)— Statute  requiring 
transfer  on  corporate  books  does  not  prevent 
holding  undisoiosed  principal  liable  for  stock 

In  agonf  s  name. 

Civ.  Code,  {  324,  providing  that  a  transfer 
of  corporate  stock  is  not  vaUd  except  as  to 
the  parties  thereto  until  it  is  entered  on  the 
books  of  the  corporation,  does  not  prevent  a 
corporation  from  enforcing  a  call  for  the  unpaid 
balance  on  its  stock  against  a  stockholder 
whose  stock  stood  on  the  tracks  of  the  corpora- 
tion in  the  name  of  an  agent  as  trustee. 

9.  Corporations  4ss>89(l)— Calls  by  oorpora- 
tlon  on  unpaid  subscriptions  must  be  equal  on 
stockholders. 

The  call  by  a  corporation  upon  its  stock- 
holders for  portions  of  the  unpaid  price  of  the 
stock,  to  be  enforceable  in  stktutory  proceed- 
ings, must  t>e  equal  on  all  stockholders,  so  that, 
when  all  have  paid  the  call,  each  will  have  paid 
the  same  amount  on  eadi  share  of  stock  sub- 
ject to  the  calL 

10.  Corporations  4=s>228— Creditors  oan  hold 
any  stockholder  for  entire  amount  due  on 
subscription. 

Creditors  of  a  corporation  can  require  any 
stockholder  to  pay  the  entire  amount  due  on 
his  stock  subscription  for  the  satisfaction  of 
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rheir  daims,  learing  It  to  the  stockholder  to 
bring  stut  against  the  other  holders  to  eqnalixe 
the  burden. 

11.  Railroads  «=>I5— Evideaoa  held  not  to 
sustain  Hading  that  greater  amount  had  been 
paid  on  some  stock  subsorlptlons. 

In  an  action  to  enforce  a  uniform  call  on  the 
holders  of  all  the  stock  of  a  railroad  corporation, 
evidence  that,  when  a  corporate  franchise  was 
procured,  1  per  cent,  of  the  stock  was  sub- 
scribed and  10  per  cent,  of  the  par  ralne  of 
that  stock  paid,  as  required  by  Civ.  Code,  8} 
293,  204,  but  that  thereafter  calls  were  made 
and  apparently  paid  in  equal  amounts  by  the 
stockholders,  does  not  sustain  a  finding  that  a 
portion  of  the  stock,  erroneously  stated  by  the 
trial  court  to  be  10  per  cent,  had  been  subject 
to  payments  larger  than  the  rest  of  the  stock, 
80  as  to  render  an  equal  call  against  all  shares 
of  stock  invalid,  but  rather  supports  the  in- 
ference that  the  amount  paid  in  to  secure  th« 
franchise  had  been  returned  to  those  who  ad- 
vanced it  or  had  been  credited  on  subsequent 
calls. 

12.  Corporations  «=>90 (6)— Evidence  held  not 
to  sustain  finding  stock  was  full  paid  as  be- 
tween  corporation  and  stockholder*. 

Evidence  that  one  by-law  of  a  corporation 
declared  that  certificates  should  be  issued  only 
for  full  paid  stock,  which  was  contradicted  by 
another  by-law  providing  for  the  issuance  of 
stock  when  20  per  cent,  had  been  paid  thereon, 
with  evidence  that  the  stock  in  controversy  did 
not  recite  that  it  was  full  paid  when  issued, 
which  was  not  required  by  Civ.  Code,  g  323, 
prior  to  its  amendment  by  St.  1906,  p.  397,  held 
not  to  show  that  the  stock  issued  to  defendant 
had  been  issued  a*  full  paid  as  between  the 
corporation  and  the  stockholders,  so  that  the 
corporation  could  not  levy  a  call  thereon  ez* 
ceeding  10  per  cent,  under  (St.  Code,  {  332. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
rant.  Judge. 

Action  by  the  Geary  Street,  Park  &  Ocean 
Railroad  Company  against  James  Rolph, 
trustee,  and  Robert  F.  Morrow,  in  which 
William  Grant  Morrow  and  another,  as  ex- 
ecutors, were  substituted  as  dcfpudants  after 
the  death  of  Robert  F.  Morrow.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Plllsbury,  Madison  &  Sutro  and  Alfred  Sut- 
ro,  all  of  San  Francisco  (Eugene  M.  Prince, 
of  Berkeley,  ot,  counsel),  for  appellant 

William  M.  Abbott,  Wm.  M.  Cannon,  K. 
W.  Cannon,  and  B.  J.  Foulds,  all  of  San 
Francisco,  for  respondents. 

SHAW,  C.  J.  This  Is  an  action  by  the 
plaintiff  to  recover  of  defendants  the  amount 
due  from  them  upon  an  assessment  or  call 
for  a  portion  ot  the  unpaid  subscription  price 
of  its  corporate  stock,  amounting  to  $54,870 
upon  1,614  shares  of  the  stock.    The  action 


was  begun  in  1916,  in  the  lifetime  of  Robert 
F.  Morrow,  against  James  Rolph,  as  trustee, 
and  said  Robert  F.  Morrow.  On  June  3, 
1918,  Morrow  died.  Thereupon  his  executors 
were  substituted  as  defendants  In  bis  stead, 
and  a  claim  for  that  amount  was  duly  pre- 
sented to  them  for  allowance  and  was  by 
them  rejected.  Whereupon  the  action  pro- 
ceeded to  trial  and  judgment  for  the  defend- 
ants.   The  plaintiff  appeals. 

The  complaint  alleges  the  number  and  val- 
ue of  the  shares  of  the  plaintiCTs  capital 
stock ;  that  its  par  value  is  $100  per  share ; 
that  only  $37.50  bad  been  paid  thereon ;  that 
a  call  had  been  regularly  made  on  the  stock- 
holders for  the  payment  of  an  additional  sum 
of  $34  per  share  thereon  for  the  purpose  of 
raising  money  wherewith  to  pay  its  debts; 
that  it  has  no  assets  with  which  to  do  so 
other  thai)  the  liability  of  the  stockholders 
for  the  unpaid  balance  of  the  stock  value; 
and  that  It  had  duly  elected  to  collect  the 
amount  called  for  by  action  instead  of  by 
sales  of  the  stock.  It  then  alleged  that  Rob- 
ert F.  Morrow  was,  at  the  date  of  the  call, 
and  had  been  ever  aince  July  17,  1902,  the 
owner  of  1,614  shares  of  sa}d  stodt,  wblcb 
shares  at  aU  times  mentioned  had  stood  and 
still  stood  in  the  name  of  James  Roli^  trus- 
tee, on  the  books  of  said  corporation,  and  for 
which,  prior  to  July  17, 1002,  certificates  had 
been  issued  in  the  name  of  James  Bolpb. 
trustee,  by  plaintiff  at  the  request  of  said 
Morrow,  which  certificates  were  by  plalntm 
delivered  to  Morrow  and  which  be  accepted 
and  which  he  at  all  times  thereafter  owned  ; 
that  said  Rolph  never  had  any  interest  In  or 
title  to  the  stock ;  and  that  Morrow,  as  audi 
owner,  had  demanded  and  received  from  the 
plaintiff  all  the  dividends  declared  by  the 
plaintiff  on  said  stock.  The  answer  admitted 
that  the  said  shares  stood  in  the  name  of 
Rolph,  as  trustee,  and  that  certificates  had 
been  issued  to  him  in  his  name  by  the  plain- 
tiff, but  denied  the  ownership  thereof  by  Mor- 
row, the  recplpt  of  any  dividends  thereon  by 
blm,  the  delivery  of  the  certificates  to  Mor- 
row, and  the  acceptance  thereof  by  him. 

The  court  made  findings  showing  that  the 
plaintitr  had  issued  the  amount  of  stock 
aforesaid ;  that  only  $37.50  had  been  paid  on 
the  par  .value  of  90  per  cent  thereof ;  that 
$47.50  had  been  paid  on  the  remaining  10 
per  cent.;  and  that  the  call  had  been  regular- 
ly made,  as  alleged,  for  $34  on  each  share 
of  the  entire  stock.  The  findings  also  state 
that  the  1,614  shares  of  stock  in  controver- 
sy were  issued  to  James  Rolph,  trustee,  and 
at  all  times  stood  on  plaintifTs  books  in 
that  name.  No  findings  in  response  to  the 
allegations  of  ownership  by  Morrow  were 
made.  The  findings  merely  state  that  the 
shares  were  not  issued  in  the  name  of  James 
Rolph,  trustee,  at  the,  request  of  Morrow, 
and  that  they  were  not  delivered  by  plaintiff 
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to  Morrow  or  accepted  by  him.  The  failure 
of  the  court  below  to  find  upon  the  all^a- 
tlon  of  ownership  was  evidently  baaed  on  the 
theory  that  Morrow  could  not  be  the  owner 
of  stock,  80  as  to  become  liable  to  the  corpora- 
tion or  its  creditors  for  calls  thereon  for  un- 
paid subscriptions,  unless  it  stood  on  the  cor- 
porate books  in  his  name,  or  unless  the  cor- 
poration had  in  some  manner  and  with  his 
consent  recognized  him  as  the  holder  thereof, 
and  that  the  facts  that  he  was  the  beneficial 
owner,  and  the  record  holder  his  agent  or 
trustee  to  hold  the  stock  in  ttiat  manner  for 
bis  use  and  benefit,  were  immaterial. 

It  was  further  found  that  it  is  not  true 
"that  said  Robert  F.  Morrow,  otherwise  than 
as  the  agent  or  representative  of  said  James 
BoliA,  trustee,  demanded  or  received  from 
plaintiff  any  dividend  or  dividends  on  said 
stock  or  any  thereof."  Technically  the  finding 
that  the  dividends  were  not  received  "from 
plaintiff,"  e;xcept  as  to  one  or  two  of  them, 
is  correct  But,  if  it  was  int^ided  as  a  find- 
ing that  Morrow  had  never  received  for  his 
own  use  and  benefit  any  of  the  dividends  de- 
dared  and  paid  by  plaintiff  on  the  stock,  it 
is  directly  contrary  to  the  undisputed  evi- 
dence. The  evidence  shows  that  116  divi- 
dends were  declared  and  paid  after  May  26, 
18S5,  the  date  when  the  first  400  of  the  1,614 
shares  were  issued  to  Rolph,  trustee.  The 
dividends  were  uniformly  paid  by  means  of 
checks  payable  to  James  Rolph,  trustee. 
Rolph  testified  that  he  had  regularly  receiv- 
ed these  checks ;  that  the  same  were  usually 
delivered  to  him  by  Morrow,  or  by  some  one 
for  him ;  that  he  always  indorsed  these  checks 
to  the  order  of  Morrow  at  once  and  redeliv- 
ered the  same  to  him ;  and  that  he  had  never 
received  or  kept  any  of  said  checks  for  his 
own  personal  use.  This  evidence  was  not 
cmitradicted  or  in  any  manner  impeached. 

The  plaintiff  assigns  as  error  the  failure 
to  find  the  facts  in  regard  to  the  allegations 
of  ownership.  An- examination  of  the  record 
shows  that  there  was  abundant  evidence  to 
Jtistlfy  a  finding  that  Morrow  was  at  all 
times  after  its  issuance  the  real  and  actual 
owner  of  this  stock,  and  tliat  in  taking  and 
holding  it  in  his  own  name  Rolph  was  acting 
solely  as  agent  for  Morrow  and  for  the  exclu- 
sive use  and  benefit  of  Morrow.  In  addition 
to  the  testimony  of  Rolph,  as  aforesaid,  the 
testimony  of  Morrow  himself,  although  eva- 
sive  In  the  extreme,  was  suJDcient  to  war- 
rant the  conclusion,  beyond  doubt,  that  he 
was  the  real  owner.  It  follows  that.  If  such 
ownership  and  agency  are  material  to  the 
right  of  the  plaintiff  to  recover,  or  if  the 
facts  show  such  relations  between  Morrow 
and  the  corporation  as  to  make  him  liable  for 
calls  for  unpaid  subscriptions,  the  failure  to 
find  such  facts  was  error  which  reqnires  a 
reversal  of  the  judgment  Two  questions  are 
thus  presented:  (1)  Whether  or  not  a  caU 
(or  unpaid  subsctlptiona  of  stock,  made  for 
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the  purpose  of  obtaining  money  necessary  to 
pay  the  debts  of  an  insolvent  corporation, 
can  be  recovered  by  the  corporation  from 
one  who  is  the  real  owner  of  stock  which 
stands  on  the  books  of  the  corporation  in  the 
name  of  another  as  trustee  or  agent,  the  trust 
or  agency  being  for  the  sole  purpose  of  hold- 
ing the  stock  for  the  use  and  benefit  of  the 
real  owner;  (2)  whether  or  not  the  conduct 
of  Morrow  with  respect  to  this  stock  and  the 
corporation  put  him  in  such  relation  or  priv- 
ity with  the  corporation  as  to  make  blm  di- 
rectly liable  to  it  for  such  calls. 

It  will  not  be  necessary  to  consider  the  sec- 
ond question.  We  are  of  the  opinion  that 
under  the  facts  of  this  case  Morrow  became 
liable  to  the  corporation  for  the  call  in  ques- 
tion. 

[1]  Rolph  held  the  legal  title  to  this  stock. 
It  was  registered  on  the  corporate  books  in 
his  name  as  trustee.  Morrow's  ownership 
was  not  disclosed  by  the  registry.  But  Rolph 
held  it  solely  for  the  use  of  Morrow  and  as 
Morrow's  agent  for  that  purpose.  As  such 
holder  Rolph  assumed  the  obligation  to  the 
corporation  to  pay  the  balance  remaining  un- 
paid upon  the  subscription  price,  which,  in 
the  absence  at  any  contrary  showing,  Is  pre- 
sumed to  have  been  the  par  value.  He  as- 
sumed this  obligation  in  carrying  out  his 
agency,  and  it  came  within  the  scope  of  his 
powers,  as  such  agent. 

[2]  It  is  a  settled  rule  of  the  law  of  agen- 
cy that  a  principal  is  responsible  to  third 
persons  for  the  ordinary  contracts  and  obli- 
gations of  his  agent  with  third  persons  made 
in  the  course  of  the  business  of  the  agency 
and  within  the  scope  of  the  agent's  powers 
as  such,  although  made  in  the  name  of  the 
agent  and  not  purporting  to  be  other  than 
his  own  personal  obligation  or  contract 

"It  it  thoroughly  well  settled  in  the  law  of 
agency  that  when  a  simple  contract,  oral  or  in 
writing,  other  than  a  negotiable  instrument 
is  in  tact  entered  into  by  one  of  the  parties  as 
the  authorized  agent  of  another,  but  in  his  own 
name,  and  without  disclosing  to  the  other  par- 
ty the  name  of  the  principal,  or  even  the  fact 
that  he  is  contracting  as  agent  at  all,  the  other 
party  to  the  contract,  while  he  has  a  right  to 
sue  the  agent  on  the  contract,  may,  at  bis  op- 
tion, maintain  an  action  against  the  undisclosed 
principal,  when  discovered."  1  Clark  &  Skyles 
on  Agency,  {  457,  p.  1006. 

See,  also  Story  on  Agency,  |  446;  2  Mech- 
em  on  Agency,  {  1710.  The  following  cases 
in  this  state  enforce  or  announce  this  rule: 
Ellis  V.  Crawford,  39  CaL  626;  Thomas  v. 
Moody,  67  Gal.  219 ;  Goss  v.  Helbing,  77  Cal. 
190,  19  Paa  277;  Puget  S.  L.  Co.  v.  Krug,  89 
Oal.  244,  26  Pac.  W2 ;  Ferguson  v.  McBean, 
91  Oal.  72,  27  Pac.  518,  14  U  R.  A.  65 ;  Berg- 
tholdt  V.  Porter  B.  Co.,  114  Oal.  689,  46  Pac. 
738;  Schader  v.  White,  178  Oal.  446, 160  Pac. 
557 ;  McKee  v.  Cunningham,  2  Oal.  Ak>.  688, 
84  Pac.  260;  Walton  v.  Davis,  22  Cal.  App. 
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450,  134  Pac.  796;  BIdridge  ▼.  Mowry,  24  Cal. 
App.  186,  140  Pac.  978. 

It  has  been  said  In  some  cases  that  this 
rule  does  not  prevail  when,  at  the  time  the 
contract  Is  entered  into,  the  principal  is 
known.  In  Fergnscxi  y.  McBean,  supra,  the 
court,  in  the  course  of  its  discussion,  said: 

"It  is  ttndoubtedly  true  that  when  the  prin- 
cipal is  undis(5lo8ed  he  may  sue  or  be  sued, 
but  not  when  he  is  known,  and  especially  not 
when  he  is  present  at  the  making  of  the  con- 
tract." 

But  the  court  was  there  considering  the 
question  whether  or  not  one  Bills  was  inter- 
ested In  or  bound  by  a  written  contract  exe- 
cuted by  McBean  alone,  upon  negotiations 
conducted  by  plaintlft  with  both  McBean  and 
Bills  in  which  the  interest  of  Bills,  if  any, 
was  fully  disclosed.  The  decision  was  based 
on  the  conclusion  that  the  plaintiff  deliber- 
ately chose  to  take  the  contract  of  McBean 
alone  instead  of  a  contract  by  both,  and  that 
under  the  peculiar  circumstances  of  the  case 
parol  evidence  could  not  be  received  to  show 
an  Intent  to  deal  with  both  so  as  to  make 
Bills  liable  as  an  interested  party,  because  it 
would  violate  the  rule  that  parol  evidence  is 
Inadmissible  to  vary  the  terms  of  a  writing. 
The  above-quoted  statement  was  not  neces- 
sary to  the  decision,  nor  was  the  decision 
based  on  it' 

[3]  The  rule  Is  subject  to  the  well-recog- 
nized exception  that  the  principal  cannot  be 
held  liable  when  the  third  person  knows  that 
lie  is  dealing  with  an  agent  and  knows  who 
is  the  principal,  and  elects  to  hold  the  agent 
rather  than  the  principal  1  Clark  &  Skyles, 
Agency,  $|  459,  461,  462.  It  was  to  this  prop- 
osition that  the  above  statement  was  leading. 

[4]  In  this  case  the  exception  stated  in 
some  cases  that  the  rule  cannot  be  applied 
when  the  contract  is  in  writing  is  of  no  im- 
portance, for  the  liability  of  Rolpb  for  the 
impaid  subscription  is  not  evidenced  by  a 
written  agreement  to  that  effect,  but  arises 
from  his  relation  with  the  company  as  a 
stockholder.  Rhode  v.  Dock  Hop  Co.,  184 
Cal.  376, 194  Pac.  11, 12  A.  L.  B.  437.  It  does 
not  appear  that  the  corporation  was  inform- 
ed, at  the  time  Rolph  became  the  holder  of 
this  stock,  that  be  was  holding  it  for  Morrow, 
as  agent  or  otherwise,  nor  that  it  has  ever 
endeavored  to  enforce  the  obligati(Mi  against 
Rolph,  Instead  of  Morrow,  or  otherwise  elect> 
ed  to  hold  Bolph  liable  tiierefor  in  place  of 
Morrow. 

[t]  We  are  ahw  of  the  opinion  that  the  bet- 
ter reason,  as  well  as  the  weight  of  authori- 
ty, is  against  the  proposition  that  the  mere 
fact  that  the  principal  is  known  to  the  third 
person  at  the  time  he  contracts  with  the 
agent  prevents  such  third  person  from  hold- 
ing the  principal  liable  on  the  contract  made 
in  the  name  of  the  agent  We  treat  this 
point  because  upon  a  new  trial  it  may  appear 
that  the  agency  was  fully  known  to  plalntUE. 


That  the  prindpal  is  not  liable  In  such  a  case 
if  the  circumstances,  or  the  terms  of  the  con- 
tract or  the  two  combined,  show  an  Intent 
by  the  other  party  to  take  the  agent  as  his 
debtor  or  obligor.  In  preference  to  the  prin- 
cipal, is,  as  we  have  said,  well  established, 
and  it  is  manifestly  in  accordance  with  rea- 
son and  Justice.  In  such  a  case  the  election 
takes  place  at  the  time  of  the  making  of  the 
contract  But,  where  no  such  election  or  in- 
tent appears  and  there  is  nothing  more  than 
a  contract  made  in  the  name  of  the  agent 
knowing  him  to  be  such  and  with  knowledge 
of  the  identity  of  his  principal,  the  case  is, 
and  should  be,  governed  by  the  well-known 
principle  that  he  who  acts  by  another  acts 
by  himself;  that  the  contract  of  the  agent, 
within  the  scope  of  his  authority,  is  in  legal 
effect  the  contract  of  the  principal.  The  Civ- 
il Code  states  that — 

"An  agent  represents  his  principal  for  all 
purposes  within  the  scope  of  bis  actual  or  os- 
tensible authority,  and  all  the  rights  and  lia- 
bilities wliich  would  accrue  to  the  agent 
*  *  *  within  such  limit  if  they  had  been  en- 
tered on  his  own  account  accrue  to  the  princi- 
pal."    (Section  2330.) 

Here  Rolph  was  engaged  by  Morrow  to  ree* 
ister  Morrow's  stock  in  his,  Rolph's,  own 
name,  and  hold  it  for  the  use  of  Morrow.  It 
was  a  necessary  incident  of  such  agency  that 
Rolph  should  assume  in  his  own  name  the 
obligation  to  pay  up,  on  call,  the  balance  of 
the  stock  subscription.  He  was  therefore 
authorized  by  Morrow  to  assume  such  obli- 
gation. If  Rolph  had  entered  into  this  rela- 
tion on  his  own  account  the  liability  for  the 
calls  would,  of  course,  have  "accrued"  to 
Rolph.  Consequently,  under  the  rule  of  sec- 
tion 2330,  the  UabUity  to  respond  to  sudi 
calls  "accrued  to  the  principai,"  Morrow. 

The  authorities  fully  support  this  conclu- 
sion.   Mr.  Story  says: 

"The  liability  of  the  principal  to  third  persons 
upon  contracts  made  by  his  agent  within  the 
scope  of 'his  authority,  is  not  varied  by  the  mere 
fact,  that  the  agent  contracts  in  his  own  name, 
whether  he  discloses  his  agency  or  not  pro- 
vided the  circumstances  of  the  case  do  not  show 
that  an  exclusive  credit  is  given  to  the  agent" 

And  he  extends  this  doctrine  to  written 
contracts.  Sections  446.  446a.  And  as  to  tne 
exceptions  he  says: 

"The  exceptions  to  this  liability  of  the  prin- 
cipal may  easily  l>e  gathered  from  what  has 
been  already  stateiL  If  the  principal  and  agent 
are  l>oth  known,  and  ezdosive  credit  Is  given 
to  the  latter,  the  principal  will  not  be  liable, 
although  the  agent  should  subsequently  fail; 
for  it  is  competent  to  the  parties  to  agree  to 
charge  one,  exonerating  the  other;  and  an  elec- 
tion, when  once  made,  is  conclusive  and  Ir- 
revocable."   Section  447. 

"Sometimes  a  sulmcription  for  stock  is  mads 
by  one  person  in  his  own  name,  but  really  he 
is  acting  as  the  agent  of  another,  and  the  stock 
is  entered  on  the  corporate  books  in  the  nam* 
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of  tlie  agent.  In  ancli  a  case  it  fa  the  rule  that 
corporate  creditors  maj  hold  either  the  prin- 
cipal or  the  agent  responsible  on  the  atock." 
1  Cook  on  Cor.  g  249. 

"In  America  the  relation  of  the  real  owner  to 
the  'dummy'  is  held  to  be  that  of  principal  and 
agent,  and  the  principal  is  held  liable,  on  the 
ground  that  an  undisclosed  principal  is  liable  on 
the  contracts  of  his  agent."  1  Cook  on  Cor. 
I  253. 

In  Clark  &  Skyles  on  Agency  it  is  said 
that  the  doctrine  stated  might  seem  to  be — 

"opposed  to  the  general  principle  of  the  law 
of  contracts  that  a  contract  cannot  impose  a  lia- 
bilitr  upon  a  person  who  is  not  a  party  to  it, 
but  this  principle  is  held  inapplicable  because 
of  the  doctrine  of  the  identity  of  principal  and 
agent.  The  principal,  although  not  named  in 
the  contract  or  disclosed  at  all,  is  regarded  as 
baTing  become  a  party  thereto  through  the 
agent.  The  minds  of  the  parties  meet  because, 
as  was  said  in  substance  in  a  New  York  case, 
the  agent's  mind  is  his  undisclosed  principal's 
mind." 

The  reference  is  to  Kayton  v.  Bamett,  116 
N.  Y.  627,  23  N.  B.  24. 

An  examination  of  the  decisions  of  the  sub- 
ject show  that  the  Idea  that  the  principal 
cannot  be  held  liable  in  cases  where  the  third 
person,  at  the  time  of  contracting,  knew  the 
principal  and  his  relation  to  the  transaction, 
arises  from  the  unfounded  assumption  that, 
since  the  decisions  holding  the  principal  lia- 
ble when  the  contract  does  not  disclose  his 
name  or  Interest,  refer  to  him  as  the  "undis- 
closed prindpal,"  the  doctrine  does  not  pre- 
vail when  be  is  known.  But  this  language  is 
used  because  the  principal  was  insisting,  not 
that  he  is  not  liable  when  be  is  known,  but 
that  he  Is  not  liable  when  the  contract  does 
not  on  its  face  purport  to  bind  him,  or  to  be 
for  his  behoof  or  benefit.  It  is  this  circum- 
stance that  Is  referred  to  by  the  word  "un- 
disclosed." The  principal  would  have  no 
standing  in  court  to  say  he  is  not  liable  when 
his  authorized  agent  makes  a  contract  pur- 
porting to  be  for  him  and  the  party  taking  it 
had  full  knowledge  of  the  fact  that  It  was 
for  him.  The  liability  when  he  Is  undisclos- 
ed does  not  arise  from  his  not  being  known, 
although  sometimes  fraud  from  that  fact  is 
also  involTed,  but  from  the  fact  that  the 
contract  of  his  authorized  agent,  though  not 
in  his  name.  Is  really  for  his  benefit  and  In 
bis  business.    Thus  Mr.  Mechem  says: 

"The  principal  is  also  liable  on  all  Informal 
contracts  entered  into  on  his  account  and  by 
his  authority  and  not  expressly  made  on  the 
agent's  responsibility  rather  than  the  princi- 
pal's. •  •  •  Where's  person  is  known  to  be 
acting  as  thcf  agent  of  a  disclosed  principal, 
the  presumption  is  that  the  principal,  and  not 
the  agent,  is  to  be  bound."  2  Mechem  on 
Agency,  {  1710;  see,  also  section  1717. 

[1,7]  It  Is  not  necessary  to  the  enforce- 
ment of  this  liability  that  the  Insolvency  of 
the  plalntltt  corporation  at  Its  inability  to 


pay  its  debts  should  appear,  for  the  liability 
exists  under  the  general  principles  of  law. 
In  this  case,  however,  the  insolvency  does 
appear,  and  these  liabilities  for  calls  are  not 
only  part  of  the  corporate  assets,  but  they 
constitute  the  whole  thereof.  It  is  the  duty 
of  the  corporation  to  resort  to  them  for  the 
payment  of  Its  debts,  and,  if  it  fails  in  that 
respect,  its  creditors  may  do  so.  Sanger  v. 
Upton,  01  U.  S.  60,  23  L.  Ed.  220;  Baines  v. 
Babcock,  95  Cal.  581,  27  Pac.  674,  30  Pac. 
776,  29  Am.  St  Rep.  158;  Rhode  v.  Dock 
Hop  Co.,  184  Cal.  378.  379,  194  Pac.  11,  12  A. 
L.  R.  437.  There  are  many  cases  holding 
that,  where  the  corporation  is  insolvent,  the 
creditors  have  the  benefit  of  the  liability  of 
the  real  owner  of  stock  held  on  the  books  of 
the  corporation  in  the  name  of  an  agent,  dis- 
closed or  undisclosed,  but  really  for  the  bene- 
fit of  the  real  owner.  Among  them  are  the 
following:  Brown  v.  Artman  (C.  C.)  166  Fed. 
485;  Brown  v.  Huey  (C.  C.)  166  Fed.  483; 
Kurtz  V.  Brown,  152  Fed.  374,  81  C.  O.  A.  498, 
11  Ann.  Cas.  576;  American,  etc.,  Co.  v. 
Kurtz  (C.  C.)  134  Fed.  665;  White  v.  Mar^ 
quardt,  105  Iowa,  147,  74  N.  W.  9-30;  Fell  v. 
Securities  Co.,  11  Del.  Ch.  234,  100  AH.  788; 
Gordon  v.  Cummings,  78  Wash.  519,  139  Pac. 
493;  State  ex  reL  v.  Superior  Court,  44 
Wash.  108,  87  Pac.  40;  Cole  v.  Satsop,  9 
Wash.  487,  37  Pac.  700,  43  Am.  8t  Rep.  858: 
Ohio  V.  N.  Bank  v.  Hulitt.  204  U.  S.  162,  27 
Sup.  CL  179,  51  U  Ed.  428. 

[8]  In  opposition  to  this  conclusion,  the  de- 
fendants rely  on  section  324  of  the  Civil  Code 
and  on  the  decision  of  this  court  in  People's 
Home  Savings  Bank  v.  Stadtmuller,  150  CaL 
106,  88  Pac.  280,  Geary  Street,  etc,  Co.  v. 
Bradbury,  179  Cal.  46, 175  Pac.  457,  and  Visa- 
lia,  etc,  Co.  V.  Hyde,  110  Cal.  632,  43  Pac 
10,  52  Am.  St  Rep.  136,  wliich,  they  claim, 
prevent  the  application  of  such  rule  in  this 
state. 

The  provisions  of  section  324  relating  to 
the  question  are  as  follows: 

"Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares,  and  certificates 
therefor  are  issued,  such  shares  of  stock 
•  •  •  are  personal  property,  and  may  be 
transferred  by  indorsement  by  signature  of  the 
proprietor  •  •  *  and  the  delivery  of  the 
certificate;  but  such  transfer  is  not  valid,  ex- 
cept as  to  the  parties  thereto,  until  the  same 
is  so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  whom 
and  to  whom  transferred,  the  number  of  the 
certificate,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer." 

It  is  claimed  by  the  defendants  that  this 
provision  forbids  and  prevents  the  existence 
of  any  liability  for  calls  upon  unpaid  stock 
in  favor  of  the  corporatloi^  against  any  one 
except  the  registered  owner.  -  It  will  be  seen 
from  the  language  of  the  section  that  it  does 
not  purport  to  declare  anyttilng  concerning 
the  liability  of  a  stockholder  for  the  unpaid 
part  of  the  subscription  price.    It  relates  ex- 
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cluslvely  to  transfera  of  shares  of  stock  and 
to  the  things  necessary  to  make  such  trans- 
fers valid  as  to  other  persons  than  the  trans- 
feror and  the  transferee.  We  are  not  here 
concerned  with  the  validity  of  the  transfer  of 
the  stock  to  James  Rolph,  trustee,  as  between 
him  and  the  person  who  transferred  it  to 
him.  The  record  does  not  show  bow  or  from 
whom  Rolph  received  the  stock.  The  theory 
upon  which  the  plaintiff  here  is  allowed  to 
choose  to  resort  to  the  liability  of  the  prin- 
cipal for  the  obligations  of  his  agent  is  not 
based  upon  the  proposition  that  the  transfer 
of  this  stock  to  Rolph  as  trustee  for  Morrow 
was  Invalid.  On  the  contrary,  it  assumes  the 
validity  thereof,  and  places  the  liability  of 
Morrow  upon  the  doctrine  already  stated  that 
the  principal  is  liable  to  such  third  person 
on  any  valid  obligation  incurred  by  the  agent 
to  such  i>erson  in  carrying  out  the  business  of 
the  agency.  There  is  nothing  In  the  provi- 
sions of  section  324,  or  in  any  other  provi- 
sion of  the  Code,  that  In  any  manner  relates 
to  or  affects  the  right  which  the  corporation 
would  have,  under  the  general  principles  of 
law,  to  enforce  against  the  principal  the  ob- 
ligation Incurred  by  the  agent  Such  right 
depends  on  the  relation  of  principal  and 
agent  existing  between  Morrow  and  Rolph 
with  respect  to  the  stock.  That  relation  Is 
perfectly  lawful,  and  Its  lawfulness  is  not  af- 
fected by  the  fact  that  Morrow  could  not 
maintain  any  right  as  a  stockholder  to  par- 
ticipate In  the  management  of  the  corporate 
affairs  at  stockholders'  meetings,  or  to  inspect 
Its  books,  except  through  the  medium  of 
Rolph  as  his  agent  and  trustee.  The  right 
of  the  corporation  to  pursue  Morrow  for 
Rolph's  Uability  is  not  at  all  Inconsistent 
with  the  absence  of  any  right  In  Morrow  to 
I>er8onally  act  in  or  control  the  corporate 
b'lsiness.  The  provisions  of  section  324, 
therefore,  do  not  constitute  a  defense  to  this 
action. 

We  find  nothing  in  the  decisions  cited  by 
the  defendants  which  gives  to  section  324  the 
effect  claimed  for  it,  or  which  Impairs  or 
destroys  the  plaintUTs  right  to  pursue  Mor- 
row for  the  amount  of  the  call  formally  and 
technically  made  upon  Rolph  as  holder  of 
this  stock. 

People's  Home  Savings  Bank  v.  Stadtmul> 
ler,  supra,  la  the  leading  case  in  this  state  on 
the  subject  In  that  case  the  plaintiff  at- 
tempted to  enforce  an  unpaid  call  by  action 
against  Anna  Stadtmuller.  The  stock  had 
l>een  subscribed  for  and  bad  been  Issued  to 
F.  D.  Stadtmuller,  her  husband.  In  his  life- 
time, and  he  died  the  owner  thereof.  'Ui>- 
on  the  settlement  of  his  estate  the  certifi- 
cates and  title  thereto  were  distributed  to 
said  widow.  She  accepted  the  certificates 
and  retained  the  same,  bat  never  caused  the 
transfer  thereof  to  her  to  be  entered  on  the 
books  of  the  corporation,  nor  otherwise  as- 
sumed tbe  relation  of  a  stockholder  with  the 


plaintiff.  The  corporation  about  that  time 
became  insolvent,  and  shortly  afterward  duly 
made  a  call  for  the  unpaid  portion  of  tbe 
subscription  price  of  the  stock.  Tbe  court 
said  that  where  stock  had  been  transferred 
fr<Hn  the  record  holder  to  another  who  does 
not  cause  the  transfer  to  lie  registered  "or 
in  some  way  equivalent  In  tbe  eye  of  the  law 
establishes  the  relationship  of  stockholder 
between  himself  and  tbe  company,  and  is  thus 
accepted  by  the  company  as  a  substituted 
stockholder  for  the  original  holder,"  the  cor- 
poration "has  no  right  of  action  against  tbe 
transferee,  because,  as  between  him  and  tbe 
corporation,  tbe  contractual  relation  of  stock- 
holder has  not  been  created."  It  wlU  be 
seen  that  there  had  be«i  no  agency  of  the 
husband  to  hold  the  stock  for  bis  wife;  tbe 
corporation  did  not  attempt  to  enforce  tbe 
original  subscription  of  the  husband  as  ber 
agent' or  In  his  own  behalf,  but  was  proceed- 
ing solely  to  enforce  the  obligation  wblcb  It 
claimed  bad  been  created  by  implication  of 
law  against  the  wife  upon  the  acceptance  by 
ber  of  the  stock  distributed  to  ber.  There 
was  no  suggestion  or  claim  that  she  was  lia- 
ble as  principal  for  the  obligation  of  her 
agent  incurred  for  ber  In  tbe  course  of  hla 
business  as  such  agent.  That  question  did 
not  arise,  and  the  decision  does  not  affect  It 
in  any  manner. 

In  Visalia  R.  R.  Go.  T.  Hyde,  supra,  tbe 
stock  was  entered  on  tbe  corporate  'books  In 
the  name  of  Hyde,  but  before  tbe  making  of 
tbe  call  thereon  be  bad  sold  it  to  another 
person  and  had  indorsed  and  delivered  the 
certificate  to  that  person.  That  transfer, 
however,  had  not  been  entered  on  the  cor- 
porate books.  It  was  held  that  the  defendant 
was  liable  for  the  call,  notwithstanding  tbe 
previous  sale  and  the  fact  that  he  was  not 
tbe  owner  thereof  when  tbe  call  was  made. 
The  mere  statement  of  tbe  facts  shows  that 
tbe  right  of  tbe  corporation  to  sue  the  prin- 
cipal for  an  obligation  assumed  in  his  behalf 
by  his  authorized  agent  was  not  involved  In 
tbe  case.  In  Geary  Street,  etc.,  Oo.  v.  Brad- 
bury, supra,  It  is  said  incidentally  In  tbe 
course  of  the  argument  that  a  purchaser  of 
stock  not  fully  paid  up  does  not  become  lia- 
ble to  the  corporation  for  calls  thereon  until 
In  some  manner  he  comes  Into  privity  wltb  It 
as  a  stockholder.  But  tbe  defendant  In  that 
case  was  the  registered  owner  of  the  stodc  at 
the  time  tbe  call  was  made,  which.  It  may 
be  remarked,  was  the  same  call  as  is  here  In- 
volved, and  no  question  of  the  character  here 
Involved  and  urged  was  presented  or  could 
be  presented.  These  cases,  therefore,  do  not 
confiict  with  our  conclusion  that  Morrow  be- 
came liable  as  princIpaL 

Upon  the  foregoing  prlndi^es  we  are  of 
the  opinion  that  Morrow  became  liable  to 
tbe  plaintiff  for  calls  regularly  made  on  the 
subscription  price  of  this  stock,  that  bis  own- 
ership of  the  stock  and  Rolph's  agency  were 


Digitized  by 


Google 


CaL) 


GEARY  ST.,  P.  4  O.  B.  CO.  r.  EOLPH 
(aoT  p.) 


545 


facts  material  to  the  plaintiff's  case  as  al- 
leged, and  that  the  court  below  erred  in  fall 
Ing  to  find  such  facts. 

The  respondent  contends  that  the  assess- 
ment is  Invalid  because  It  is  unequal  In  op- 
eration. The  point  is  based  on  the  findings 
that  in  1015,  when  the  assessment  was  made, 
there  were  outstanding  10,000  shares  of  stock 
of  the  par  value  of  $100  each,  upon  90  per 
cent  of  which  $37.50  a  share  was  paid  up, 
and  upon  the  other  10  per  cent  $47.50  a 
share  was  paid  up.  This  would  mean  that 
9,000  shares  were  paid  up  to  $37.50  a  share 
and  1,000  shares  up  to  $47.50  a  share. 

[I]  The  prevailing  rule  with  regard  to 
calls  made  by  the  corporation  itself  on  un- 
paid subscriptions  for  additions  to  its  worlc- 
Ing  capital  is  that  they  must  be  equal,  so 
that  when  all  have  paid  the  i&U,  all  the 
stockholders  included  in  the  call  will  have 
paid  the  same  amount  on  each  share  of  their 
stock  subjected  to  the  calL  4  Thompson, 
CJorp.  I  3713;  1  Cook  on  Corp.  1 114;  1  CJark 
Sc  M.  on  Corp.  |  499f ;  O'Dea  v;  Hollywood, 
154  Cal.  70.  97  Pac.  1. 

[10]  Where  creditors  proceed  by  bill  In  eq- 
Tilty  to  apply  the  unpaid  stock  subscription 
to  the  payment  of  corporate  debts,  this  rule 
does  not  prevaU ;  each  is  liable  for  the  fuU 
amount  unpaid  on  bis  subscription,  and  any 
Inequality  resulting  from  the  proceeding  is 
adjustable  only  by  suits  for  contribution  be- 
tween the  respective  stockholders.  Kaye  v. 
Metz  (CaL  Sup.)  198  Pac.  1049;  1  Cook  on 
C&rp.  I  211;  Pent*  y.  Hawley,  1  Barb.  Ch. 
128.  While  this  call  and  the  action  to  en- 
force it  is  really  for  the  benefit  Of  creditors. 
It  is  neverthdess  a  statdtory  proceeding,  and, 
80  far  as  we  are  advised,  it  is  uniformly  held 
that  such  a  call  by  the  corporation  pursuant 
to  statutory  authority  is  void  unless  it  is 
made  in  such  manner  as  to  produce  no  in- 
equality between  stodcholders.  To  apply  this 
rule  to  the  preseht  case,  for  illustration,  a 
call  for  $34  a  share  could  not  be  lawfully 
made  on  all  the  shares,  if  some  of  them  are 
only  $37.50  paid  up  and  others  are  $47.50 
paid  up.  Hence,  under  this  rule,  if  the  facts 
are  as  stated,  the  call  would  be  invalid. 

[II]  The  only  basis  for  the  finding  that 
1,000  shares  were  paid  up  to  the  amount  of 
$47.50  a  share  is  the  statement  In  the  plain- 
tiff's articles  of  incorporation,  dated  Novem- 
ber 5,  1878,  that  the  amount  of  the  capital 
stock  is  $1,000,000,  divided  into  10,000  shares 
of  $100  each;  that  the  amoimt  thereof  ac- 
tually subscribed  was  100  shares;  that  this 
was  more  than  $1,000  per  mile  of  .the  length 
of  the  road;  and  that  10  per  cent,  thereof 
bad  been  paid  in  to  the  treasurer.  One  htm- 
dred  shares,  it  Is  to  be  noted,  was  only  1  per 
cent  of  the  total  capital  stock,  not  10  per 
cent,  and  the  remainder  thereof  was  99  per 
c«it,  not  90  per  cent  The  sum  paid  in  was 
not  $10,000;   it  was  only  $1,000.    Therefore 
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the  finding  that  $47.50  was  paid  up  on  1,000 
of  tho  shares  is  not  sustained  by  the  evi- 
dence. 

The  effect  on  the  validity  of  the  assessment 
might  perhaps  be  the  same,  the  inequality 
would  still  be  manifest  if  ^8.50  instead  of 
$47.50  per  share  had  been  paid  on  part  of 
the  stock  assessed,  and  only  $37.50  on  the  re- 
mainder. There  is  evidence,  however,  show- 
ing that  the  inequality  did  not  exist  The 
books  and  records  of  the  corporation  were 
partly  destroyed  by  the  great  fire  of  April, 
1906.  There  was  uncontradicted  evidence, 
partly  secondary  and  partly  derived  from 
books  not  destroyed,  to  the  effect  that  the 
books  showed  that  on  May  30, 1879,  an  assess- 
ment was  made  for  $5  a  share  on  the  whole 
10,000  shares  of  capital  stock,  and  that  it  was 
on  that  day  paid  to  the  treasurer  and  credit- 
ed thereon  to  the  respective  stockholders, 
amounting  to  $50,000,  and  that  the  next  credit 
entry  on  the  book  was  "June  4,  1879,  JEVan- 
chise  (S.  C.  Bigelow)  $1,000."  Bi^elow  was 
the  treasurer.  It  was  also  shown  by  like  ev- 
idence that  thereafter  on  the  same  books  fol- 
low credits  to  the  respective  holders  of  all  the 
stock  for  payments  of  seven  other  assess- 
ments, made  at  monthly  intervals  thereafter, 
six  for  $5  a  share  and  one  for  $2.50  a  share, 
the  whole  amounting  to  $375,000.  or  $37.60  on 
each  of  the  10,000  shares;  that  neither  the  $1,- 
000  nor  any  part  thereof  was  credited  to  the 
original  subscribers,  or  to  any  stockholder  as 
a  payment  on  his  stock,  nor  credited  as  a  pay- 
ment on  account  of  capital  stock  at  all,  but 
only  as  "Franchise."  This  evidently  refers 
to  the  franchise  obtained  by  filing  the  arti- 
cles of  incorporation,  for  the  recital  in  the 
articles  was  obviously  made  to  show  com- 
pliance with  the  provisions  of  the  Civil  Code 
requiring  that  before  snob  articles  are  filed 
by  any  railroad  corporation  stock  must  be 
subscribed  to  the  amount  of  $1,000  for  each 
mile  of  road  (section  293),  and  that  "there 
must  be  paid  for  the  I>eneflt  of  the  corpora- 
tion, to  a  treasurer  elected  by  the  subscrib- 
ers, ten  per  cent,  of  the  amount  subscribed" 
(section  294).  The  articles  do  not  expressly 
say  that  the  10  per  cent,  paid  In  to  the  treas- 
urer was  paid  by  the  10  persons  named  there- 
in as  subscribers,  or  either  of  them,  or  in 
their  behalf.  The  inference  from  all  this  is 
very  strong  either  that  the  $1,000  was  paid 
by  some  person  on  behalf  of  all  the  persons 
who  then  and  afterwards  took  up  all  tbo 
stock,  and  was  afterward  refunded  to  him, 
or  that  before  any  assessment  was  made  it 
was  in  some  way  equalized  so  that  all  were 
liable  to  calls  in  equal  amounts  per  share. 
The  fact  that  each  of  them,  or  their  succes- 
sors in  interest,  within  15  months  after  the 
filing  of  the  articles,  voluntarily  paid  eight 
separate  calls  of  the  same  amount  upon  each 
share,  amounting  in  all  to  $375,000  without 
raising  any  objection  on  account  of  inequall- 
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ty,  couided  with  the  fact  that  said  evldeiice 
also  shows  that  for  35  years  following,. up  to 
the  year  1915,  when  the  present  call  was 
made,  the  books  of  the  corporation  continu- 
ously carried  charges  amounting  to  precisely 
$625,000  against  said  stockholders,  as  bal- 
ances unpaid  on  the  subscription  price  of 
their  capital  stock,  and  credits  amounting  to 
(exactly  ^75,000  to  said  stockholders  for 
payments  made  by  them  there<»i,  instead  of 
$376,000,  as  it  would  have  been  if  the  $1,000 
had  not  been  In  some  way  refunded.  Is  very 
persuasive,  If  not  conclusive,  proof  .that  this 
"Franchise"  payment  was  either  reiwid  out 
of  the  general  funds  of  the  corporation  to 
the  person  or  persons  who  paid  it,  credited  in 
the  collection  of  the  subsequent  calls,  or  oth- 
erwise adjusted,  so  as  to  equalize  the  matter 
between  all  the  stockholders.  The  record 
shows  tlmt  the  court  below,  in  its  consider- 
ation of  the  evidence,  assumed  that  $10,000 
was  paid  in  on  the  1,000  shares  subscribed 
before  the  filing  of  the  articles.  This,  tn  ef- 
fect, was  considering  a  fact  which  was  not 
true  and  which  was  not  in  evidence.  It  con- 
stitutes error  in  character  the  same  as  the 
receiving  of  incompetent  evidence,  or  as  an 
erroneous  interpretation  of  the  effect  of  a 
writing  on  a  material  matter.  With  this  er- 
roneous idea  as  to  the  amount  paid  in,  the 
court  woidd  not  give  the  same  weight  to  the 
above-mentioned  strong  circumstantial  evi- 
dence of  a  subsequent  return  or  distribution 
of  the  comparatively  small  sum  of  $1,000  ac- 
tually paid  and  of  the  consequent  equaliza- 
tion of  the  amount  paid  per  share  by  the  sev- 
eral stockholders.  The  entry  of  "Franchise 
$1,000"  would  be  wholly  without  significance, 
and  there  would  be  nothing  to  explain  the 
al>SMice  of  any  accoimt  of  the  $10,000.  In 
BO  far  as  the  possible  inequality  of  $1  per 
share  on  1,000  shares  might  be  sufficient  to 
support  the  judgment,  if  that  fact  had  been 
found,  or  in  so  far  as  the  finding  of  a  larger 
inequality  could  t>e  regarded  as  Immaterial 
in  view  of  the  actual  existence  of  the  smaller 
one,  it  would  be  a  Judgment  based  on  a  fact 
which  the  court  did  not  find,  and  which  it  Is 
extremely  doubtful  that  it  would  have  found 
but  for  the  erroneous  interpretation  qf  the  ef- 
fect of  the  evidence  as  aforesaid.  Conse- 
quently the  Judgment  should  be  reversed  in 
order  that  the  trial  court  may  give  the  due 
effect  to  all  the  circumstances  bearing  on  the 
point.  It  may  be  remarked  in  this  connection 
tliat  the  opinion  of  the  learned  Judge  of  the 
court  below  is  printed  in  respondent's  brief, 
and  that  it  does  not  discuss  or  mention  this 
point,  but  places  the  decision  for  the  defend- 
ant altogether  cmi  the  two  propositions  that 
Morrow  could  not  be  held  liable  unless  he  was 
the  registered  holder  of  the  stodc,  and  tliat 
there  was  no  estoppel  to  prevent  Iiim  from 
denying  such  ownenhlp. 
[12]  There  is  also  a  finding  that  ever  since 


its  issuance  the  whole  of  the  capital  stock 
of  the  corporation  plaintiff  has  been  and  "is 
now  fully  paid  up  as  between  plaintiff  corpo- 
ration and  its  stockholders."  Upon  this  find- 
ing the  defendant  contends  that,  under  sec- 
tion 332  of  the  Civil  Code,  no  assessment 
thereon  could  exceed  10  per  cent.,  and  there- 
fore that  the  assessment  of  34  per  cent.,  or 
$34  a  share,  is  invalid.  The  finding  by  its 
terms  implies  that  the  stock  is  not  paid  up  as 
between  the  corporation  and  its  credit<M«,  for 
whose  benefit  this  assessment  was  levied,  and 
hence  it  may  be  doubtful  if  it  affects  that 
assessment.  But  we  do  not  think  it  Is  sus- 
tained by  the  evidence.  The  only  support  for 
it  is  an  inference  drawn  from  the  by-laws 
adopted  in  1878.  These  by-laws  are  contra- 
dictory on  the  subject  so  far  as  they  relate 
to  it  all.  SecOon  29  declares  that  "certifi- 
cates of  stock  shall  be  issued  only  for  fully 
paid  stock."  This,  it  is  said,  implies  that  no 
certificates  were  afterward  issued  except  for 
stock  that  was  fully  paid  up.  Section  31  de- 
clares that  stock  shaU  be  transferrable  on  the 
company  books,  on  proper  assignment  and  de- 
livery to  the  assignee  of  "the  receipts  for  the 
installments  paid  on  such  stock,  or  the  certifi- 
cates of  stock  when  fully  paid,"  but  not  "un- 
til ail  previous  calls  or  installments  thereon 
shall  have  been  fully  paid  in,"  nor  "unless  at 
least  twenty  per  cent  has  t>een  paid  thereon 
and  receipts  issued  thereon."  This  clearly 
indicates  that  the  stock  was  not  paid  up  at 
that  time.  The  subsequent  proceedings  and 
transactions  and  the  books  of  the  company 
repel  and  destroy  all  inferences  that  the 
stock  was  issued  as  paid-up  stoclc,  or  was, 
in  fact,  fiUly  paid.  -00  April  25,  1899,  the 
order  for  the.  first  assessment  of  $5  a  share 
was  made.  It  was  all  paid  in  full  on  May 
30, 1879.  The  entry  made  at  the  time  on  the 
books  shows  that  the  entire  capital  stock  had 
been  subscribed  for,  the  names  of  the  sub- 
scribers,  the  numl)er  of  shares  held  by  each, 
and  the  payment  by  each  of  them  of  the  $5 
assessment  mi  each  share  held  by  him.  If 
the  stock  had  been  fully  paid  for  previously, 
as  now  contended,  there  woidd  have  lieen  a 
credit  in  the  cash  account  for  $1,000,000  In 
money  paid  for  the  capital  stock.  But  no 
such  credit  appears,  or  ever  did  appear,  and 
no  one  has  ever  claimed  that  any  such  pay- 
ment was  ever  made.  There  is  no  record  of 
the  exi)enditure  of  such  money  by  the  corpo- 
ration, or  of  its  possession  thereof.  If  that 
amount  of  money  had  been  paid  to  the  corpo- 
ration at  that  time,  there  would  I>ave  beea  no 
reason  or  necessity  for  any  assessment  on 
the  stock,  or  for  any  issue  of  bonds.  Yet  the 
record  shows,  as  above  stated,  that  caitta  or 
assessments  on  the  stock  were  made  and  paid 
monthly  from  April,  1879,  to  January,  1880, 
amounting  to  $375,000.  It  also  shows  that 
in  1890  the  corporation  issued  bonds  to  the 
amount  of  $484,000,  secured  by  a  mortga<t 
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covering  all  of  Its  properties, '  and  that  the 
present  assessment  was  made  to  raise  the 
money  necessary  to  pay  a  deficiency  Judgment 
entered  against  the  corporation  on  a  foreclo- 
sure sale  under  said  mortgage;  also,  as  al- 
ready stated,  that  the  stock  account  carried  a 
charge  of  $1,000,000  against  the  stockholders 
for  the  aggregate  amount  owing  upon  the 
several  stock  subscriptions;  that  this  was 
reduced  by  the  credits  for  payments  on  the 
^bt  calls  made  and  paid  thereon,  amount- 
ing to  $370,000;  and  that  the  balance  owing 
from  stockholders  was  thereafter  carried  on 
the  books  at  $626,000.  It  also  appears  that 
each  of  the  eight  orders  or  resolutions  for  the 
aforesaid  calls  began  with  the  words,  "It  is 
hereby  ordered  that  an  assessment  upon  the 
subscribed  capital  stock"  be  levied.  If  there 
had  been  assessments  upon  paid-up  stock,  the 
word  "subscribed"  would  not  have  been  ap- 
propriate, and  its  use  shows  that  the  assess- 
ment was  understood  to  be  upon  subscariptions 
owing,  and  not  as  or  for  a  demand  for  an  ad- 
ditional contribution  to  the  corporate  assets. 
The  record  indicates  that  the  entire  invest- 
ment of  the  company  did  not  reach  the  sum 
of  $1,000,000,  which,  it  is  now  claimed,  was 
paid  in  by  the  stockholders  at  the  beginning 
of  its  operaticms.  There  is  no  evidence  what- 
ever that  the  stock  was  ever  sold  or  offered 
for  sale  by  the  corporation  at  a  price  less 
than  Its  par  value,  or  that  the  certificates 
originally  issued  therefor  declared  that  the 
stock  represented  thereby  was  fully  paid  for. 
All  the  certificates  to  Rolph  were  Issued  prior 
to  July  17,  1902.  Up  to  that  time,  and  aft- 
erwards until  1905,  when  section  SUS  of  the 
Civil  Code  was  amended  (Stats.  1905,  p.  397), 
stock  certificates  were  not  required  to  show 
the  amount  paid  thereon,  or  that  anything 
bad  been  paid  thereon.  The  findings  recite 
that  thereafter,  in  1907,  in  transferring  cer- 
tificates for  356  shares  to  new  holders,  the 
corjwration  made  and  Issued  certificates  to 
the  new  owner  showing  on  their  face  that 
the  stock  was  fully  paid.  This  was  not  the 
stock  held  by  Morrow.  We  are  not  referred 
to  any  part  of  the  record  which  supports  this 
finding  or  relates  to  It.  But  the  evidence  we 
have  already  mentioned  shows  that,  if  such 
statements  were  made  in  those  certificates, 
they  were  not  true.  This  finding  was  of  an 
evidentiary  fact  only,  and  It  is  not  a  finding 
that  such  stock  was  fully  paid  up  at  that 
time,  nor  that  any  of  the  certificates  held  by 
Morrow  In  Rolph's  name  were  fully  paid  up. 

For  the  foregoing  reasons  we  conclude  that 
the  Judgment  of  the  court  below  was  not  In 
accordance  with  the  law  and  the  facts,  and 
that  It  cannot  stand. 

The  Judgment  Is  reversed. 


We  concur:  WILBUR,  J.;  LBNNON,  J.; 
SLOANE,  J.;  lAWLOR,  J.;  SHURTLBFF, 
J.;   WASTE.  J. 
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(189  Cal.  108) 

PAYNE,  Director  Geaeral  of  Railroads  v. 

RICHARDSON,  Stats  Treasurer. 

(8.  F.  9763.) 

(Supreme  Court  of  California.    June  8,  1922.) 

1.  Taxation  <S=»393— Carrier's  transportation 
of  its  own  fralaht  should  not  be  oonsidered 
In  arriving  at  gross  receipts. 

In  arriving  at  the  gross  receipts  of  a  rail- 
road for  the  pnrpose  of  taxation,  tlie  railroad's 
own  transportation  should  not  be  considered. 

2.  Taxation  <3=»390(l)— Taxes  to  be  paid  on 
railroads  by  Director  General  are  to  be  as- 
certained In  same  manner  had  railroad  re- 
malned  In  private  control. 

Under  the  Federal  Control  Act,  {  15  (U.  S. 
Com  p.  St.  1918,  U.  S.  Comp.  St  Ann.  Supp. 
1919,  S  3115?4o),  providing  that  DothiD;;  in 
the  act  shall  be  construed  to  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation, the  taxes  to  be  paid  by  the  Director  Gen- 
eral of  Railroads  to  varions  states  or  municipal 
bodies  are  to  be  ascertained  in  the  same  man- 
ner that  they  would  have  been  levied  and  as- 
sessed bad  the  railroad  remained  in  private 
control. 

3.  Taxation  ^=9393— Receipts  of  railroad  un- 
der federal  control  include  amount  due  from 
government  for  transportation. 

Under  the  Federal  Control  Act,  |  15  (U. 
S.  Comp.  St  1918,  U.  S.  Comp.  St  Ann.  Supp. 
1919,  §  3115%o),  providing  that  nothing  in  the 
act  shall  affect  existing  laws  or  powers  of  the 
states  in  relation  to  taxation,  where  a  stste 
tax  on  railroad  property  was  based  on  a  per- 
centage of  gross  receipts,  as  a  l>a8i«  of  valna- 
tion  of  the  property,  the  amount  of  transporta- 
tion furnished  the  government  for  which  a  rail- 
road company  had  not  been  paid  should  be  in- 
cluded in  the  gross  receipts  for  the  purpose  of 
taxation. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A  Sturte- 
vant.  Judge. 

Action  by  John  Barton  Payne,  as  Director 
General  of  Railroads,  United  States  Railroad 
Administration,  against  Friend  W.  Richard- 
son, as  State  Treasurer  of  the  state  of  Cali- 
fornia. From  Judgment  for  defendant,  plain- 
tiff appeals.    AfSrmed. 

Henley  O.  Booth,  of  San  Francisco,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Gen.,  and  Frank  L.  Guer- 
ena.  Deputy  Atty.  Gen.,  for  respondwt 


WILBUR,  J.  This  action  was  brought  to 
secure  an  adjudlcaticm  that  the  plaintiff  has 
overpaid  the  state  of  California  the  sum  of 
$186,711.22,  for  taxes  upmi  pnTpertles  of  the 
Southern  Pacific  Railroad  Company  in  the 
state  of  California,  this  amount  having  be«a 
paid  under  protest,  the  plaintiff  suing  undo: 
and  by  virtue  of  the  provisions  ot  section 
8668a  of  the  Political  Code,  as  added  by  St 
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1917,  p.  357,  to  establish  the  Illegality 'of  thej 
tax  and  to  secure  Judgment  upon  whl<A  basis 
an  appropriation  for  reimbursement  may  be 
sought  from  the  Legislature.  The  court  sus- 
tained a  general  demurrer  to  the  complaint 
and  rendered  ]udgm«it  in  favor  of  the  defend- 
ant Several  questions  are  raised  by  the  par- 
ties with  relation  to  the  authority  of  the  plain- 
tiff to  bring  the  suit  In  question  and  as  to  the 
authority  of  the  defendant  to  represent  the 
state  of  California  in  defending  against  the 
claims  of  the  plalnOff.  We  will,  however,  con- 
sider the  main  question  upon  its  .merits.  The 
plalntifF  claims  that  the  state  board  of  equal- 
ization improperly  Included  in  the  gross  re- 
ceipts, upon  which  the  tax  of  5V4  per  cent, 
was  computed,  the  sum  of  |3,556.40.4.28,  which 
amount  constitutes  the  amount  charged 
against  the  United  States  of  America  for 
transportation  of  passengers  and  freight  for 
war  purposes.  The  appellant  thus  states  his 
txwltion: 

"The  ground  of  our  dalm  that  the  svm  sued 
for  was  erroneonaly  and  excessively  levied,  and 
collected  from  the  Director  General  is  that  it 
represents  6^  per  cent  of  the  value  of— not  the 
amount  collected  for— transportation  furnished 
by  the  United  States  to  itself  on,  and  while  in 
exclusive  possession  and  operation  of,  South- 
ern Pacific  Company  operative  properties  in 
California  during  the  calendar  year  1918,  and 
that  as  the  constitutional  provision  and  stat- 
utes authorizing  the  gross  receipts  method  of 
taxation  use  the  words  'gross  receipts  from 
operation,'  aucb  amounts  so  included  over  the 
protest  of  the  plaintUF  were  not  gross  receipts 
or  any  receipts  at  alL" 

[1, 21  The  rule  Is  well  settled  that  the  car- 
rier's own  transportation  should  not  be  con- 
sidered in  estimating  the  gross  receipts  of  the 
railroad.  In  support  of  this  rule  appellant 
dtes  McHenry  v.  Alford,  168  U.  S.  651,  18 
Sup.  Ct  242,  42  L.  Ed.  614:  Union  Padflc 
Railroad  Co.  t.  United  States,  99  U.  S.  402, 
25  Tj.  Ed.  274;  State  v.  Minnesota  &  Inter- 
national By.  Co.,  106  Minn.  176,  118  N.  W. 
679.  1007,  16  Ann.  Cas.  426;  Stole  v.  North- 
western Telephone  E<xcbange  Co.,  107  Minn. 
S90, 120  N.  W.  534.  It  may  be  conceded  that 
the  transportation  of  the  railroad  company's 
freight  would  not  augment  the  gross  receipts 
of  the  company.  The  question  presented  here 
Is  quite  different  Under  secti(m  16  of  the 
Federal  Control  Act,  40  U.  S.  Steta.  at  Large, 
pp.  451,  458  (U.  S.  Comp.  St.  1918,  U.  S 
Compw  St  Supp.  1919,  |  8115%o),  it  la  pro- 
vided: 

"Nothing  in  this  act  shaU  be  construed  to 
amend,  repeal,  impair,  or  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation or  the  lawful  police  regulations  of  the 
several  states,  except  wherein  such  laws,  pow- 
ers, or  regulations  may  affect  the  transportation 
«f  troops,  war  materials,  government  supplies, 
or  the  issue  of  stocks  and  bonds." 

We  think  it  clear  from  this  provision  of  the 
federal  statute  that  it  was  intended  that  the 


taxes  to  be  paid  hy  the  IMwctor  General  to 
varioua  states  or  municipal  bddies  were  to 
be  ascertained  in  the  same  manner  that  it 
would  have  been  levied  and  assessed  had  the 
railroad  corporation  ranained  in  control. 
This  view  has  also  been  entertained  by  the 
courte.  Wabash  R.  Co.  v.  Board  of  Review, 
288  m.  159,  123  N.  E.  259;  Penn.  Coal  Co.  t. 
Saddle  River  Township  (N.  J.  Sup.)  114  AtL 
157;  St.  Louis-San  Francisco  By.  Co.  v. 
Mlddlekamp,  256  U.  S.  226,  41  Sup.  Ct  489, 
65  L.  Ed.  905.  For  that  reason  it  was  propa 
to  include  in  the  taxes  the  revenue  derived 
from  government  tran^>ortatlon. 

[3]  Appellant's  contention,  however,  is  that 
the  amount  of  $3,556,404.28  merely  represents 
an  estimate  at  regular  tariff  schedules  of  the 
amount  which  would  be  chargeable  at  those 
rates  to  the  government  and  that  it  is,  there- 
fore, not  a  receipt  at  all.  It  is  so  alleged  In 
the  complaint  and  admitted  by  demurrer. 
The  point  is  thus  stated  in  the  appellant's 
brief: 

"The  amounts  representing  what  would  have 
been  charged  the  United  States  Government  for 
transportation  of  men  and  property  of  United 
States,  if  the  Sonthem  Pacific  Company  had 
remained  in  control,  shoold  have  been  excluded 
from  the  gross  receipta,  and  the  tax  based 
thereon  was  erroneous  and  excessive." 

The  respondent  datans  that  this  question 
cannot  be  raised  up<m  the  record,  for  the  rea- 
son that  the  statement  fumldied  by  the 
plaintiff  to  the  state  board  of  equalization 
upon  which  the  tax  was  levied  and  collected 
showed  that  said  amount  had  been  paid  and 
was  included  In  the  gross  receipta.  However, 
we  will  assume,  as  alleged  by  the  plaintiff 
and  admitted  by  the  demurrer,  that  the 
amount  has  not  been  paid  by  the  United 
States  to  the  plaintiff,  ita  agent,  or  to  the 
railroad  company,  and  that  the  statem^it 
made  to  the  state  board  of  equalization  is 
also  susceptible  of  that  construction.  Never- 
theless, if  the  taxes  were  to  be  levied  and  as- 
sessed exactly  as  if  to  private  ownership,  as 
seems  to  be  contemplated  by  the  Federal  Con- 
trol Act  (section  15,  supra),  there  was  no  error 
in  the  assessment.  It  is  true  that  the  United 
States,  through  the  plaintiff,  was  operating 
the  road  as  a  private  owner  would,  and  was 
not  therefore  required  to  charge  to  itself  any 
freight  pertaining  to  the  operation  of  the 
railroad,  or  pay  or  charge  to  iteelf  freight 
or  passenger  fores  for  war  tranE^ortatioo, 
but  for  purposes  of  state  taxation  it  is  clear 
that  the  United  States  intended,  as  mani- 
fested In  ite  Federal  C<Mitr(d  Act  (section  15, 
supra),  that  such  taxes  should  be  ascertained 
on  the  same  basis  as  if  the  railroad  had  re- 
mained in  private  ownership.  Otherwise,  the 
power  of  the  state  would  be  "affected"  by 
the  change  of  management  The  system  of 
taxation  by  requiring  a  percentage  of  tte 
gross  receipta  to  be  paid  to  the  state  is  mere- 
ly a  basis  for  the  taxation  ot  the  inroperty  of 
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railroads  (PuUmAn  Go.  r.  Rlcbardson  [Cal. 
Sup.]  197  Pac.  346),  and  the  value  of  the  rail- 
road Is  obviously  the  same,  whether  operated 
by  the  company  Itself,  or  by  the  Director  Gen- 
eral. To  depreciate  the  value  of  the  property 
by  a  fftilore  to  include  in  the  gross  receipts 
the  amount  of  transportation  furnished  the 
government,  which  would  be  a  charge  in  pri- 
vate ownership,  would  be  to  fix  a  diflTerent 
property  tax  in  one  case  from  that  in  the 
other,  and  thus  affect  the  state  tax  in  viola- 
tion of  section  15  of  the  Federal  Control  Act, 
supra.  That  being  true,  it  follows  that  the 
tax  in  question  was  properly  collected. 
Judgment  affirmed. 

We  concur:  LENNON,  i.;  SHURTLEFF, 
J.;   SLOANB,  J.;  LAWIiOR,  J.;  WASTE,  J. 

SHAW,  C.  J.    I  concur. 

The  agreement  under  which  the  TTnlted 
States  tool£  possession  of  the  railroad  system 
of  the  SouUiem  Pacific  Company  provided 
that  the  Director  General  should  pay  all  tax- 
es lawfully  assessed  by  the  state  on  the  prop- 
erty tabten,  or  on  the  right  to  operate  as  a 
carrier,  or  save  said  company  harmless 
therefrom.  Tinder  the  scheme  of  taxation 
provided  In  the  Constitution  of  California 
(article  13,  {  14),  the  state  imposes  upon  the 
railroad  company  annually  a  percentage  tax 
upon  the  "gross  receipts  from  operation"  of 
ite  lines  situated  within  this  state.  If  the 
company  had  continued  to  operate  the  lines 
and  the  United  States  had  transported  there- 
cm  the  same  freight  and  passengers  that  were 
transported  for  the  road  for  government  pur- 
poses under  the  management  of  the  Director 
General  during  the  year  In  controversy,  the 
earnings  from  such  transportation  would 
have  Included  the  amount  produced  at  the 
regular  rates  for  such  carriage.  It  Is  evi- 
dent that  the  taxes  should  be  computed  on 
the  same  basis  as  If  such  operation  had  con- 
tinued, and  that  It  was  not  contemplated  that 
the  earnings  from  the  transportation  on  gov- 
ernment account  should  go  free  from  the  bur- 
den of  taxation,  as  the  plaintUf,  In  effect,  de- 
mands. 


(1»  Car.  78) 

O'BRIEN  V.  SUPERIOR  COURT  IN  AND 
FOR  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO Ct  al.    (S.  F.   10246.) 

(Sapreme  Court  of  California.   June  6,  1922.) 

I.  Exeeators  and  administrators  ^=3296— R»> 

oelpt  for  Inheritance  taxes  Is  prereqiiittte  to 

tflstrlbatlon,  only  if  report  thaws  taxes  due. 

Inheritance  Tax  Law  1921,  {  10,  forbidding 

the  distribution  of  the  property  of  any  esute, 

onlesa  a   receipt  for  the  inheritance  tax  due 

thereon,  signed  by  the  state  controller,  shall 

first  be  filed  in  the  conrt,  most  be  construed 


appraiser  to  the  conrt  th^t  no  Inheritance  ta^^ 
was  due,  and,  when  so  consiraed,  does  not  pro- 
hibit distribution  without  production  of  a  re- 
ceipt for  the  tax,  if  the  report  filed  ^bows  no 
tax  was  due. 

2.  Mandamns    «=3l69— Procesdingt    dismissed 
after  eompliance  with  alternative  writ. 

Where  respondent  has  complied  with  the 
alternative  writ  of  mandate,  it  is  unnecessary, 
to  proceed  further,  and  the  cause  will  be  dis- 
missed. 

In  Bank. 

Application  by  Constanda  O'Brien  for  writ 
of  mandate,  prayed  to  be  directed  to  the 
Superiw  Court  of  the  City  and  County  of 
San  Francisco,  and  Hon.  Frank  H.  Dunne, 
as  Judge  thereof,  requiring  said  judge  to 
sign  and  file  a  decree  of  distribution.  Pro- 
ceeding dismissed,  because  of  comidlance 
with  altematiTe  wtlt 

J.  F.  BInxome,  of  San  Frandaco,  for  peti- 
tioner. 

PER  CURIAM.  [1]  In  this  case  the  so- 
perior  court  refused  to  sign  and  file  a  decree 
of  distribution,  after  the  same  had  been  pre- 
pared, basing  Its  refusal  on  the  ground  that 
section  10  of  the  Inheritance  Tax  Law  of 
1921  (Stats.  1921,  p.  ISIO)  forbids  the  distri- 
bution of  any  property  of  an  estate,  unlesa 
a  receipt  for  the  inheritance  tax  due  thereon, 
signed  by  the  state  controller,  shall  first  be 
filed  In  said  court  In  this  case  it  appears 
that,  after  the  proceeding  in  administration 
was  begun,  the  Inheritance  tax  ai^raiser, 
regularly  appointed  to  that  office,  reported 
to  the  court  an  appraisement  of  the  estate  in 
question,  showing  that  the  shares  of  the 
several  iwrtles  interested  therein  were  all 
exempt  from  inheritance  tax,  and  that  no 
inheritance  tax  was  leviable  upon  any  part 
of  the  estate.  Thereafter  this  report  was 
sulmitted  to  the  court,  and  the  conrt  made 
an  order  approving  the  same  and  declaring 
that  no  tax  was  due  upon  the  property  of 
said  estate.  All  .this  was  done  in  pursuance 
of  the  provisions  of  section  16  of  said  act 
These  two  sections  are  to  be  considered  to- 
gether and  In  such  a  manner  as  to  be  harmo- 
nious. There  it  no  difficulty  in  doing  this. 
Section  10  applies  only  to  cases  where  the 
report  of  the  inheritance  tax  appraiser  shows 
taxes  due  upon  the  property  of  the  estate 
or  scHue  part  thereof,  or  where,  after  that  re- 
port is  made,  other  property  has  been  dis- 
covered upon  which  no  report  has  been  made. 
It  has  no  application  to  cases  where  the  rec- 
ord in  the  estate  itself  shows  that  no  tax  is 
due.  Therefore  the  court  should  have  signed 
the  decree  of  distribution. 

[2]  An  alternative  writ  of  mandate  was  is- 
sued herein,  in  accordance  with  the  petition, 
with  section  16,  permitting  a  report  by  the  ]  to  compel  the  court  to  sign  said  decree.    Up- 
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on  the  service  of  that  writ,  the  court  com- 
Iklled  with  It  and  makes  return  accordingly. 

This  makes  It  unnecessary  to  proceed  fur- 
ther In  the  case,  and  the  proceeding  is  dis- 
missed. 

SHAW,  a  J.,  and  LENNON,  SHURTI;B5PF, 
WASTE,  WII/BUR,  LAWLOR,  and  SLOANB, 
JJ.,  concur. 


(189  Cal.  87) 

MARTIN  V.  BARTMUS.    (L.  A.  7128.) 

(Snpreme  Court  of  California.    Jane  6,  1922.) 

1.  Quieting  title  <s=3lO(2)— One  in  course  of 
acquiring  title  to  government  land  may  maln- 
tain  action  to  quiet  title. 

A  person,  in  the  course  of  acqniring  title 
to  gOTemment  land,  may  maintain  an  action  to 
quiet' title  against  parties  to  whose  claims  of 
title  her  equities  are  superior.  Code  Civ.  Proc. 
1738. 

2.  Judgment  «=:»747(6)— Judgment  for  unlaw- 
ful detainer  not  admissible,  under  plea  in  bar 
in  action  involving  title  to  premises  in  dis- 
pute. 

A  judgment  for  unlawful  detainer,  is  not 
admissible,  under  a  plea  in  bar  in  an  action  in- 
Tolving  the  title  to  the  premises  in  dispute. 

S.  Public  lands  ®=a 1 06 (I)— Holding  of  Depart- 
ment of  interior  determining  rlgiiis  ef  oon- 
flictlng  claimants  to  public  lands  final. 
Where  the  -record  in  an  action  disclosed 
that  the  ■:  question  of  the  conflicting  rights  of 
the  parties  to  the  action  to  obtain  title  from 
the  United  States  Government,  under  the  Des- 
ert I/and  Act  March  3,  1877,  as  amended  by  Act 
March  3,  1891  (U.  S.  Corap.  St  §§  4674^678), 
was  fully  presented  to  the  Department  of  the 
Interior,  in  the  method  provided  by  said  act 
for  determining  the  rights  of  the  conflicting 
claimants,  and  was  therein  finally  determined, 
such  holding  is  final  and  conclusive  as  to  the 
issues  involved  in  such  hearing. 

4.  Quieting  title  ^saSf— Trespassers  Mt  en- 
titled to  reimbursement  for  voluntary  im- 
provements. 

■  Where,  in  an  action  to  quiet  title,  defend- 
ants by  counterclaim  alleged  that,  while  in  pos- 
session of  the  land,  they  had  made  certain  im- 
provements thereon,  hut  in  respect  to  these  the 
trial  court  found  that  such  improvements  were 
voluntary  and  made  while  the  defendants  were 
mere  trespassers,  defendants  were  not  entitled 
to  reimbursement  for  such  improvements. 

51  Quieting  title  ®=350 — Granting  writ  of  pos- 
session in  action  to  qolet  title  lield  proper. 
In  an  action  to  quiet  title,  the  trial  court, 
after  finding  defendants  were  mere  trespassers 
on  the  land  in  question,  and  finding  otherwise  in 
plaintiff's  favor,  did  not  err  in  granting  to  the 
successful  plaintiff  the  incidental  remedy  of  a 
writ  of  possession,  permitted  by  the  express 
terms  of  Code  CSv.  Proc.  f  380. 

In  Bank. 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 


Action  by  Lillle  B.  Martin  against  Peter 
Bartmus  and  others.  From  a  judgment  for 
plalntiflT,  defendant  named  appeals.    Affirmed. 

Sebold  L.  Cheroske,  of  Los  Angeles,  and 
E.  R.  Simon,  of  El  Centro  (W.  J.  Tremear,  of 
Los  Angeles,  of  counsel),  for  appellant. 

Frank  C.  Prescott  and  Frank  G.  Falloon, 
both  of  Los  Angeles,  for  respondent. 

RICHARDS,  Justice  pro  tem.  This  is  an 
appeal  from  a  judgment  in  favor  of  the 
plaintiff,  in  an  action  to  quiet  title  to  a  tract 
of  320  acres  of  land  in  the  Imperial  Valley. 
The  land  was  and  still  is  government  land. 
subject  to  entry  and  acquisition  under  the 
provisions  of  the -act  of  Congress  approved 
March  3,  1877,  and  amended  March  3,  1891, 
commonly  known  as  the  Desert  Land  Act  (U. 
S.  Comp.  St.  S§  4674-4678).  By  the  terms  of 
the  act,  the  entryman  was  not  required  to 
live  upon  the  land  but  was  required  to  make 
first,  second,  third,  and  fourth  and  final  proof 
of  certain  expenditures  toward  the  irrigation, 
reclamation,  aid  cultivation  of  such  lands. 
The  plaintiff,  in  her  complaint  herein,  alleges 
that,  on  the  4th  day  of  March,  1913,  she  had 
filed  a  desert  land  entry  upon  said  land  and 
that,  on  the  4th  day  of  March,  1914,  she  had 
submitted  in  due  and  legal  form  her  first  an- 
nual proof  as  required  by  said  act,  and  there- 
after had  also  in  due  time  and  fo'nii  submit- 
ted her  second  and  third  annual  proofs,  and 
had  thereby  gained  the  right  to  take  posses- 
sion of  said  land  and  to  make  her  fourth  and 
final  proofs  necessary  to  secure  a  pat^it  to 
said  land,  but  that  the  defendant  has  wrong- 
fully and  illegally  entered  upon  said  land  and 
forcibly  and  wrongfully  holds  and  occupies  the 
same  to  the  exclusion  of  the  plaintiff,  and.  by 
so  doing,  prevents  her  from  the  acquisition  of 
such  possession  of  the  same  as  is  necessary 
to  enable  her  to  make  her  final  proofs  there- 
on and  obtain  her  patent  therefor.  Wherefore 
the  plaintiff  prays  that  the  defendant  be  re- 
quired to  set  forth  the  nature  of  his  adverse 
claims,  In  order  that  the  same  may  be  de- 
termined and  her  right  and  title  to  said  land 
be  quieted  as  against  such  claim,  and  that 
she  may  be  adjudged  entitled  to  the  posses- 
sion of  said  land  and  have  a  writ  of  posses- 
sion for  the  same. 

The  defendant  In  his  answer  denies  most 
of  the  material  averments  of  the  plaintiCfs 
complaint.  He  also,  by  way  of  a  further  and 
separate  answer,  alleges  the  existence  of-  a 
certain  judgment  In  his  favor  In  an  action  of 
unlawful  detainer  brought  by  the  pralntilT 
against  him,  and  which  he  alleges  constitutes 
a  bar  to  the  present  action.  He  also  i^eads 
certain  affirmative  matter  by  way  <d  counter- 
claim and  also  of  cross-complaint  There 
were  certain  other  parties  named  in  tlie  com- 
plaint besides  the  appeUant,  Bartmus,  bat 
as  to  these  they  either  defaulted  or  filed  dis- 
claimers, and  no  relief  was  sought  or  award- 
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ed  as  to  tbem.  Hie  facts,  as  developed  at 
the  trial  and  as  found  by  the  trial  court, 
werie  briefly  tbese:  The  plaintiff  had,  as  she 
averred,  and  as  the  defendants  admitted,  filed 
her  desert  land  entry  on  March  4,  1913,  and 
a  year  later  bad  submitted  in  due  form  her 
first  annual  proof  as  required  by  the  Desert 
Land  Act.  On  October  26,  1914,  the  defend- 
ants Peter  and  Dora  Bartmus  filed  a  contest 
in  the  t'nited  States  land  office  at  Los  An- 
geles against  the  plaintiff's  said  entry,  to 
which  contest  the  plaintiff  herein  filed  an  an> 
swer.  Upon  the  hearing  thereon,  the  local 
land  ofllcers  decided  the  same  in  the  contest- 
ants' favor,  but,  upon  appeal  by  plaintiff 
herein  to  the  Commissioner  of  the  General 
Land  Office  and  thence  to  the  Secretary  of 
the  Interior,  said  contest  was  finally  decided 
in  the  said  plaintiff's  favor,  the  Secretary  of 
the  Interior  by  his  decision  dismissing  said 
c(Mitest  and  deciding  that  the  said  plaintiff  had 
made  a  legal  desert  land  entry  and  bad  duly 
made  her  first  annual  proofs  thereon  and  had 
duly  submitted  her  second  and  third  annual 
proofs  thereon  and  was  entitled  to  have  the 
same  approved.  Said  decision  of  the  Secreta- 
ry of  the  Interior  was  rendered  on  March  12, 
1917,  but,  prior  thereto  and  on  the  25th  day 
of  June,  1915,  the  defendants  Bartmus  had  en- 
tered upon  said  land  and  continued  thereaft- 
er to  hold  the  same  to  the  exclusion  of  the 
plaintiff  therefrom.  During  the  time  of  their 
said  possession  of  said  land,  the  said  defend- 
ants had  made  certain  Improvements  there- 
on, which,  however,  the  court  found  to  have 
been  made  by  tbem  voluntarily  and  while 
said  defendants  were  trespassers  upon  said 
land.  In  August,  1917,  the  plaintiff  com- 
menced an  action  in  unlawful  detainer  against 
said  defendants,  in  which  action  the  defend- 
ants prevailed,  the  court  finding  and  adjudg- 
ing that  the  plaintiff  was  not  at  said  time 
entitled  to  recover  possession  of  the  premises 
from  the  defendants.  The  trial  court  in  the 
present  action,  however,  found  that  the  is* 
sues  tendered  in  that  action  were  not  the 
same  as  those  presented  in  the  instant  case 
and  hence  that  the  judgment  therein  did  not 
constitute  a  bar  to  the  present  action.  The 
conclusion  of  the  trial  court  in  the  instant 
case  was  that  the  plaintiff  was  entitled  to 
have  her  title  quieted  as  against  said  defend- 
ants, and  to  have  a  writ  of  possession  for 
the  lands  in  question  as  against  the  defend- 
ants, whose  adverse  claims  were  adjudged  to 
be  invalid.  From  this  judgment,  the  defend- 
ant Peter  Bartmus  prosecutes  this  appeal. 
[1]  The  appellant's  first  contention  is  that, 
since  It  appears  that  the  title  to  the  premises 
in  question  is  stiU  in  the  United  States  gov- 
ernment, she  Is  not  in  a  position  to  maintain 
her  action  to  quiet  her  title  to  said  premises 
as  against  the  appellant  There  is  no  merit 
In  this  contention.  It  has  been  repeatedly 
held  by  this  court  that  a  person  who  is  in  the 
course  of  acquiring  title  to  government  land 
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may  maintain  an  action  to  quiet  title  or  in 
ejectment,  the  same  as  against  other  parties 
to  whose  claims  of  title  her  equities  are  su- 
perior. Wilson  V.  Madison  et  aL,  65  Cal.  6; 
Ott  v.  Stewart,  67  Cal.  275,  7  Pac.  693;  Kitts 
V.  Austin,  83  Cal.  169,  23  Pac.  290;  Wormouth 
V.  Gardner,  105  Cal.  149,  38  Pac.  646.  The 
same  doctrine  has  been  declared  by  the  Su- 
preme Court  of  the  United  States  in  Gauthier 
V.  Morrison,  232  U.  S.  452,  34  Sup.  Ct  384, 
58  L.  Ed.  680.  The  cases  dted  by  the  appel- 
lant in  support  of  his  contention  in  this  re- 
gard do  not  run  counter  to  the  rule  above 
stated.  They  are  to  the  effect  that  a  party 
holding  merely  the  certificate  of  the  receiver 
of  the  United  States  land  office  cannot  main- 
tain an  action  in  ejectment  against  one  in 
possession  of  property,  the  title  to  which  is 
in  the  United  States.  The  present  action  is 
not,  however,  an  action  in  ejectment  but  an- 
action  to  determine  adverse  claims  under  sec- 
tion 380  of  the  Code  of  Civil  Procedure,  by 
the  terms  of  which  section  of  the  Code  a 
writ  of  possession  may  follow  a  Judgment  In 
the  plaintiff's  favor. 

[2]  The  appellant's  next  contention  is  that 
the  judgment  pleaded  in  his  answer,  as  hav- 
ing been  rendered  in  his  favor  in  an  aetlon 
for  unlawful  detainer,  and  which  was  not  ai>- 
pealed  from,  constituted  a  sufficient  plea  In 
bar  to  the  present  action.  It  has  been  «»• 
sistently  held  by  this  court  that,  in  such  an 
action,  the  sole  question  In  issue  is  the  right 
of  present  possession  and  that  the  question  of 
title  cannot  be  litigated  therein  (Felton  v^ 
Millard.  81  Cal.  640,  21  Pac.  533,  22  Pac.  750; 
Knowles  t.  Murphy,  107  CaL  107,  40  Pac. 
Ill),  and  hence  that  the  Judgment  roll  in  an 
action  of  unlawful  detainer  ia  not  admissible 
under  a  plea  in  bar,  in  an  action  involving 
the  title  to  the  premises  in  dispute  (Fish  v. 
Benson,  71  Cal.  428,  12  Pac.  454). 

[3]  Furthermore,  the  record  in  this  case 
discloses  that  the  question  of  the  conflicting 
rights  of  the  parties  to  this  action  to  obtain 
title  to  the  same  from  the  United  States 
government  under  the  Desert  Land  Act  was 
fully  presented  to  the  Department  of  the  In- 
terior, in  the  method  provided  by  said  act 
for  determining  the  rights  of  conflicting 
claimants  under  said  act,  and  was  therein 
finally  determined  in  the  plaintiflTs  favor. 
Such  holding  is  final  and  conclusive  as  to  the 
Issues  involved  in  such  hearing.  Green  v. 
Hayes,  70  CaL  281,  U  Pac.  716;  Shanklin 
V.  McNamara,  87  Cal.  378,  26  Pac.  345 ;  Grant 
V.  OUver,  91  CaL  158,  27  Pac.  596,  861 ;  Wor- 
mouth  V.  Gardner,  126  Gal.  316,  58  Pac.  20; 
Gage  V.  Gunther,  136  CaL  338,  68  Pac.  710, 
89  Am.  St.  Rep.  141.  The  defendants  herein 
by  their  answer  attempt  to  put  In  issue  the 
same  matters  which  were  decided  adversely 
to  .them  by  the  Department  of  the  Interior. 

(4, 5]  This,  under  the  foregoing  anthorl- 
ties,  they  cannot  be  permitted  to  do.  In  their 
coimterclalm   the   defendants   alleged   that, 
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while  In  possession  of  said  land,  they  had 
made  certain  Improvements  thereon  in  the 
way  ot  preparing  the  land  for  Irrigation  and 
of  erecting  certain  tHiUdlngs  thereon,  but.  In 
respect  to  these,  the  trial  court  found  that 
such  Improvements  and  expenditures  were 
voluntary  in  cliaracter,  and  were  made  while 
the  defendants  were  mere  trespassers  upon 
the  premises,  and  hence  that  they  were  not 
entitled  to  reimbursement  from  the  plaintiff 
.  for  the  same.  We  perceive  no  error  In  this 
ruling;  nor  do  we  think  that  the  trial  court, 
after  finding  that  the  defendants  were  mere 
trespassers  upon  the  land  In  question  and 
finding  otherwise  in  the  plaintiff's  favor,  was 
In  error  In  granting  to  the  successful  plain- 
tiff the  Incidental  remedy  of  a  writ  of  posses- 
sion, permitted  by  the  express  terms  of  sec- 
tion 3S0  of  the  Code  of  Civil  Procedure. 
Judgment  affirmed. 

We  concur:  SHAW,  C.  J.;  LBNNON,  J.; 
SHURTL.BPF,  J.;  SLOANB,  J.;  WILBUK, 
J.;  LAWTiOB,  J. 


(V»  Cat.  92) 

CONSOLIDATED  ADJUSTMENT  CO.  OF 
CALIFORNIA  v.  SUPERIOR  COURT  OF 
SONOMA    COUNTY    ti   •!.    (S.   F.    10162.) 

(Supreme  Court  of  California.   June  6,  1922.) 

1.  Courts  ^=3 1 20— Demand  In  action  most  be 
$300  to  give  superior  court  Jnrlsdlotlon. 

In  order  that  the  superior  court  may  have 
Jurisdiction  under  the  Constitution,  the  demand 
in  the  action  must  amount  to  $300. 

2.  Courts  «=»I22— Amovnt  of  demand  In  ao- 
tion,  and  not  In  prayer  of  petition,  determittM 
superior  court's  Jurisdiction. 

The  determining  factor  in  ascertainicg  the 
amount  involved  In  a  snlt  to  determine  Jurisdic- 
tion are  the  allegations  of  fact,  and  not  the 
•mount  in  the  prayer  of  complaint. 

S.  Courts  9s>l2l  (2)— Amount  demanded  In  ac- 
tion OB  contract  determined  to  fix  Jurisdic- 
tion. 

A  contract  for  commissions  for  collections 
doe  plaintiffs,  where  initial  payment  of  $148.23 
was  made,  with  agreement  by  defendant  to 
prosecute  and  adjust  claims  for  plaintiff  for 
three  years,  and,  unless  an  agreed  sum  was  col- 
lected, to  return  the  Initial  payment,  and  to 
receive  a  commission  on  all  amounts  col- 
lected over  the  sum  fixed,  held  not  an  agree- 
ment within  Civ.  Code,  f|  1448,  1449,  govern- 
ing agreements  requiring  performance  of  one 
of  two  acts,  but  that  the  amount  demanded  in 
an  action  on  the  contract  was  the  amount  of 
initial  payment,  and  that  the  circuit  court  did 
not  have  jurisdiction  thereof. 

4.  Prohibition   <^:93(2)    —  Question   of  plain, 
speedy,  adequate  remedy  by  appeal  one  of 
fact. 
The  question  of  whether  there  is  a  plain, 

•peedy,  and  adequate  remedy  by  appeal  is  a 


question  of  fact,  depending  upon  the  drcum- 
stances  of  the  parti«mlar  case. 

5.  Prohibition  «=>3(2)  —  Appeal  to  district 
court  of  appeal  Involving  Inconvenience  and 
expense  held  not  plain,  adequate,  speedy  rem- 
edy. 

Where  an  appeal  to  the  district  court  of 
appeal  would  involve  considerable  expense  in 
transporting  witnesses  a  distance  of  60  miles 
and  preparing  transcript,  held  not  a  plain, 
speedy,  and  adequate  remedy  M  contemplated 
hi  Code  av.  Proe.  f  1103. 

In  Bank. 

Proceedings  in  prohibition-  to  prevoit  tlie 
Superior  Court  of  the  County  of  Sonoma 
from  assuming  Jurisdiction  and  proceeding 
with  the  trial  of  an  action  therein,  entitled 
William  Evart  and  others  against  the  con- 
solidated Adjustment  Company  of  California. 
Writ  of  prohibition  issued. 

P.  R.  Lund  and  Russell  W.  Cantrell,  both 
of  San  Francisco,  for  petitioner. 

Emmett  I.  Donohue^  of  Sebastopol,  for  re- 
spondents. 

SHAW,  C.  J.  This  Is  a  proceeding  in  prohi- 
bition to  prevoit  the  superior  court  of  the 
county  of  Sonoma  from  assuming  Jurisdiction 
'  and  proceeding  with  the  trial  of  an  action 
]  therein,  entitled  William  Evart  et  al.,  plain- 
tiffs, versus  Consolidated  Adjustment  Com- 
pany of  California,  defendant 

The  petition  is  based  upon  the  proposition 
that  the  complaint  in  the  action  shows  that 
the  cause  of  action  set  forth  therein  Is  for 
the  recovery  of  money  to  the  amount  of 
$148.2S  and  no  more,  and  that  the  superior 
court  has  no  Jurisdiction  of  a  cause  of  action 
to  recover  less  than  $300.  The  question  for 
determination  is  whether  or  not  said  com- 
plaint sets  forth  a  cause  of  action  for  the 
recovery  of  $300  or  more. 

The  complaint  alleges  that,  in  April,  1918, 
plaintiffs  and  defendant  entered  into  a  con- 
tract, whereby,  in  consideration  of  the.  pay- 
ment by  plaintiffs  to  defendant  of  $148.23, 
and  the  agreement  to  pay  commissions  on 
collections  thereafter  made  by  defendant,  of 
claims  due  to  the  plaintiffs,  the  defendant 
agreed  to  act  In  behalf  of  plaintiffs  for  the 
period  of  three  years  in  the  prosecution  and 
adjustment  of  claims  aggregating  $3,650.37. 
The  agreement  then  proceeded  as  follows: 

"The  Consolidated  Adjustment  Company  of 
California  guarantees  that  it  wQI  recover  in 
cash,  or  secured  net  settlement,  from  the  daims 
of  said  client  at  least  $618.80,  or  to  refund  the 
foil  initial  fee  paid  at  the  termination  of  thia 
contract." 

It  also  contained  a  reservation  by  the  de- 
fendant of  the  right  to  rescind  the  contract 
within  twelve  months,  which  is  immaterial 
here.  The  complaint  then  proceeds  to  allege 
that  thereupon  the  plaintiffs  delivered  to  de- 
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fendant  for  prosecution  and  adjustment  the 
claims  referred  to  in  said  contract  and  paid 
the  defendant  said  Initial  fee  of  $148^3:  tijnt 
said  agreement  had  terminated  on  April  29, 
1921;  that  defendant  has  not  recovered 
$518.80  on  said  claims,  or  any  other  sum 
whatever,  and  has  not  refunded  to  plalntiflrs, 
or  either  of  them,  the  initial  fee  aforesaid  at 
the  termination  of  the  contract  or  at  all. 
Thereupon  the  complaint  prayed  for  $518.80. 

[1,  J]  The  fact  that  the  prayer  of  a  com- 
plaint is  for  the  recovery  of  more  than  $300 
does  not  conclusively  determine  the  propo- 
sition that  the  action  Is  for  the  recovery  of 
that  amount  and  that  the  superior  court  has 
jurisdiction  thereof.  In  order  that  the  supe- 
rior court  may  have  Jurisdiction,  under  the 
Constitution,  the  demand  In  the  action  must 
amount  to  $300.  In  Lehnhardt  v.  Jennings, 
119  CaL  198,  48  Pac.  66,  61  Pac.  195,  the  court 
bad  under  consideration  the  question  wheth- 
er the  prayer  of  the  complaint,  or  the  facta 
stated  therein,  constituted  the  determining 
factor  in  ascertaining  whether  the  demand 
in  salt  amounted  to  $300,  and  It  determined 
that  the  amount  demanded  was  not  conclu- 
sive, but  that  the  allegations  of  fact  were  de- 
terminative of  the  question,  and  that,  where 
the  complaint  showed  that  less  than  $.300 
waa  really  in  controversy,  there  was  no  Juris- 
diction In  the  superior  court.  In  Califoi-nin. 
etc..  Association  v.  Ainsworth,  184  Cal.  462, 
66  Pac.  586,  the  complaint  prayed  Judgment 
for  $700.  Upon  considering  the  facts  alleged, 
the  court  determined  that  the  utmost  the 
plaintiff  was  entitled  to  under  the  facts  al- 
leged was  $14.  Thereupon  It  held  that  the 
action  was  not  within  the  Jurisdiction  of  the 
superior  court.  The  point  for  omslderation, 
therefore,  is  whether  or  not,  under  the  facts 
stated  In  the  complaint,  a  recovery  by  the 
plalntlfF  of  $300  or  more  can  be  had. 

[3]  The  plaintiffs  claim  tb^t  the  case  comes 
within  the  terms  of  sections  1448  and  1449  of 
the  Civil  Code.    They  read  as  follows: 

"1448.  If  an  obligation  requires  the  perform- 
ance of  one  of  two  acts,  in  the  alternative,  the 
party  required  to  perform  has  the  right  of  se- 
lection, unless  it  is  otherwise  provided  by  the 
terms  of  the  obligation. 

"1449.  If  the  party  having  the  right  of  selec- 
tion between  alternative  acts  does  not  give  no- 
tice of  his  selection  to  the  other  party  within 
the  time.  If  any,  fixed  by  the  obligation  for  that 
purpose,  or,  if  none  is  so  fixed,  before  the  time 
at  which  the  obligation  ongbt  to  be  performed, 
tbe  right  of  selection  passes  to  the  other 
party." 

We  do  not  think  the  agreement  In  question 
eomes  within  the  provisions  of  either  of  these 
aectl<His.  In  order  to  do  so  there  must  be  a 
time  when,  under  tbe  terms  of  the  obligation, 
ttie  party  having  the  option  will  be  able  to 
do  either  one  or  the  other  of  the  acts,  as  he 
may  desire^  and  so  may  choose  between  the 
alternatives.  Such  Is  not  the  case  here.  The 
contract  extended  for  three  yean.    During 


that  period  it  was  the  duty  of  the  defendant 
to  perform  its  obligation  to  prosecute  and 
adjust  the  claims  due  to  the  plaintiffs.  Up 
to  that  time  there  was  neither  obligation  nor 
opportunity  to  refund  the  initial  fee.  After 
that  time  there  was  nether  obligation  nor 
opportunity  to  continue  the  prosecution  and 
adjustment  of  the  claims.  At  the  termina- 
tion of  the  contract  the  defendant,  even  If  it 
had  desired  to  do  so,  could  not  have  proceeded 
to  prosecute  and  adjust  the  claims.  Its  duties 
In  that  regard  were  ended.  It  had  not  col- 
lected anything  upon  the  claims.  It  there- 
fore at  that  time  had  no  alternative.  The 
contract  did  not  allow  It  then  to  do  "one  of 
two  acts,"  or  the  other,  at  Its  pleasure.  It 
was  required  to  do  but  one;  that  Is,  to  re- 
fund the  Initial  fee  of  $148.23.  It  could  not 
have  refunded  that  fee  before  and  terminat- 
ed the  contract,  except  by  exercising  Its  right 
of  rescission,  which  It  was  under  no  obliga- 
tion to  do.  The  consequence  is  that  the  only 
dnty  which  the  defendant  owed  to  tbe  plain- 
tiffs at  the  termination  of  the  contract,  upon 
the  facts  alleged  in  the  complaint,  was  to  re- 
fund the  initial  fee  of  $148.23.  The  cause  of 
action  stated  was  for  the  recovery  of  that  sum 
and  no  more.  Consequently  it  was  not  with- 
in the  jurisdiction  of  the  superior  court 

[4,  E]  Respondents  also  contend  that  the 
proceeding  diould  be  dismissed  because  an 
appeal  to  the  District  Court  of  Appeal  would 
be  a  plain,  speedy,  and  adequate  remedy. 
Prohibition  lies  against  any  inferior  tribunal 
only  where  there  Is  not  a  plain,  speedy  and 
adequate  remedy  In  the  ordinary  course  of 
law.  Code  Civ.  Proc.  S  1103.  It  has  been 
held  In  several  cases  that,  where  an  Inferlw 
court,  snch  as  a  police  or  Justice's  court*  is 
proceeding  In  a  cause  of  which  It  has  no  ju- 
risdiction, the  right  to  appeal  to  the  superior 
court  of  snch  connty  Is  plain,  speedy,  and 
adequate,  and  that  prohlbitl(m  will  not  llat 
Bamberger  v.  Police  Court,  12  Cal.  App.  153, 
106  Pac.  894, 107  Pac  614;  SImiMon  v.  Pollca 
Court,  160  Cal.  630,  117  Pac.  553;  Germain 
Seed  &  Plant  Co;  v.  Justice's  Court,  41  Cal. 
App.  397,  182  Pac.  784.  The  question  wheth- 
er or  not  there  Is  a  plain,  speedy,  and  ade- 
quate remedy  in  such  cases  Is  a  question  of 
fact  depending  upon  the  circumstances  of  tbe 
particular  case.  In  the  cases  cited  regarding 
the  police  and  justice's  courts,  it  is  obvious 
that  an  appeal  to  the  superior  court  of  the 
county  in  whl«d>  the  justice  Is  acting  is  plain 
and  ordinarily  will  be  speedy,  and  that  it  Is 
presumed  to  be  adequate,  ^nce  the  appeal 
will  be  heard  in  the  same  county  and  may  be 
heard  quickly,  and  it  is  to  be  presumed  th«t 
the  superior  court  will  decide  the  cause  in 
accordance  with  law.  In  the  present  case^ 
however,  it  appears  that  the  office  and  prin- 
cipal place  of  business  of  the  defendant  is  in 
the  dty  and  county  of  San  Francisco,  which 
la  alleged  to  be  more  than  60  miles  distant 
from  the  dty  of  Santa  Roea,  where  the  trial 
is  to  be  had  by  the  superior  court  of  that 


Digitized  by 


Google 


654 


207  PACIFIC  REPOBTBE 


(Cat. 


county,  and  It  la  alleged  that  the  defendant 
'Will  be  put  to  the  cost  of  transporting  Its 
witnesses  to  that  county.    Also  it  is  obvious 
that  an  appeal  to  the  District  Court  of  Ap- 
peal In  such  a  case  will  involve  considerable 
expense,  since  the  transcript  must  be  pre- 
pared and  filed  and  all  the  expense  thereof 
must  be  paid.    This  will  also  entail  consid- 
erable delay  and  the  expense  of  attending  the 
district  court  at  its  courtrooms  in  the  county 
of   Sacramento.     We  thinic  the  case  comes  | 
within  the  rule  laid  down  In  Ophir,  etc,  Co.  i 
y.  Superior  Court,  147  Cal.  467,  82  Pac.  70,  i 
8  Ann.  Cas.  340,  and  that  the  appeal  is  not  a  | 
plain,  speedy,  and  adequate  remedy  under  , 
the  drcumstances.  | 

It  is  ordered  that  the  writ  of  prohibition 
Issue  as  prayed  for. 

We  concur:  SLOANB,  J,;  LAWLOR,  J.; 
WILBUR,  J. ;  LENNON,  J. ;  SHURTLBFF, 
J.;  RICHARDS,  Justice  pro  tern. 


089  Cal.  97) 

GARROWAY  v.  JENNINGS  at  al. 
(L.  A.  7324.) 

(Supreme  Coort  of  California.   June  6,  1922.) 

1.  Frauds,  statute  of  9=3 1 8  (2)— Promise  to 
debtor  to  pay  attorney  fees  due  from  latter 
held  an  original  obligation  which  need  not  be 
written. 

A  promise  to  a  debtor  for  a  consideration 
to  pay  attorney's  fee  due  from  the  latter  is  an 
original  obligation  witliin  (St.  Code,  {  2794, 
and  need  not  be  in  writing. 

2.  Judgment  «=>  1 43  (3)— Refusal  of  motion  to 
set  aside  Judgment  by  default  on  account  of 
neglect  of  party  held  proper. 

In  an  action  by  an  attorney  for  fees,  mo- 
tion of  defendant  to  set  the  judgment  by  de- 
fault aside  under  Code  (Sv.  Proc.  §  473,  per- 
mitting a  court  to  relieve  a  party  from  a  judg- 
ment against  him  through  his  inadvertence  or 
czcnsable  neglect,  was  properly  overruled, 
where  defendant,  an  attorney,  alleged  that  he 
believed  that  an  order  overruling  a  demurrer 
was  appealable  and  would  stay  all  proceedings 
until  the  appeal  was  determined,  and  did  not 
know  that  default  and  judgment  would  be  en- 
tered against  him  for  failure  to  answer  the 
complaint  while  the  appeal  was  pending. 

8.  Appeal   and   error   $=3654— Appeliant    held 
entitled  to  amend  record  by  fliing  therein  an 
authenticated  notice  of  appeal. 
Under  Code  Civ.  Proc.  |  953,  as  amended 
by  St.  1921,  p.  194,  f  3,  where  a  record  on  ap- 
peal does  not  contain  a  notice  of  appeal,  the 
appellant  is  entitled  to  amend  the  record  by  fil- 
ing a  copy  of  the  notice  of  appeal. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  S.  Bnmell,  Judge. 


Action  by  Samuel  M.  Garroway  against 
Netta  O.  Jennings  and  J.  O.  Davis.  From 
Judgment  for  plaintiff,  defendant  Davis  ap- 
peals.   Affirmed. 

J.  O.  Davis,  of  Los  Angeles,  in  pro.  per. 
Wlnslow  P.  Hyatt,  of  Los  Angles,  for  re- 
spondent 

SHAW,  O.  J.  The  complaint  states  a 
cause  of  action  to  recover  Judgment  against 
the  two  defendants.  It  alleges  that  the  de- 
fendant Jennings  became  Indebted  to  Lantz, 
Hyatt,  and  Garroway  In  the  sum  of  $972.66 
for  services  as  her  attorneys  in  two  certain 
actions,  in  one  of  which  a  Judgment  was  re- 
covered in  her  favor  for  over  $7,000,  that 
thereafter  she  assigned  the  Judgment  to  the 
defendant  Davis,  who,  in  consideration  of 
said  assignment,  promised  his  codcfendant 
that  he  would  pay  the  said  attorneys'  fees 
due  to  the  said  Lantz,  Hyatt,  and  Garroway, 
and  that  said  parties  before  the  action  was 
begun  assigned  the  claim  against  said  de- 
fendants to  the  plaintifF. 

[1]  To  this  complaint  the  defendant  Davis 
separately  demurred.  The  sole  ground  of 
demurrer  is  that  the  complaint  seelcs  to 
charge  Davis  with  the  debt  of  Jennings  up- 
on an  undertaking  not  in  writing.  The  basis 
of  this  objection  is  that  the  contract  alleged 
against  Davis  was  a  contract  of  suretyship 
or  guaranty,  which  Is  Invalid  unless  made  lo 
writing  and  signed  by  the  party  to  be  charg- 
ed. This  principle  does  not  apply  to  con- 
tracts of  the  character  alleged  In  the  com- 
plaint. It  was  not  a  contract  to  guarantee 
or  become  surety  for  the  obligation  of  Jen- 
nings, but  was  an  original  obligation  on  his 
part  to  pay  the  debt  of  Mrs.  Jennings  direct- 
ly to  her  creditors,  and  it  was  based  upon 
a  sufficient  consideration;  that  is,  the  trans- 
fer to  him  by  her  of  the  Judgment  above 
mentioned.  It  comes  within  the  description 
of  such  original  obligations  set  forth  in  sec- 
tion 2794  of  the  Civil  Code,  and  it  need  not 
be  in  writing.  The  demurrer  thereto  was 
properly  overruled.  The  defendant  falletf 
to  answer  the  complaint  and  thereupon  judg- 
ment was  entered  against  him  by  default, 
from  which  he  appealed..  The  only  objec- 
tion that  can  be  made  to  the  Judgment  U 
that  it  is  not  supported  by  the  complaint.  It 
Is,  as  we  have  seen,  not  well  taken.  The 
judgment  therefore  must  be  affirmed. 

[2]  After  the  taking  of  the  default  antf 
judgment  against  blm,  Davis  moved  to  set 
it  aside  under  section  473,  Code  of  Civil  Pro- 
cedure, on  the  ground  that  It  was  taken 
against  him  by  his  inadvertence  and  excus- 
able neglect.  In  support  of  the  motion  It 
was  shown  that  after  the  order  was  made 
overruling  his  demurrer  to  the  complaint  he 
attempted  to  take  an  appeal  from  said  op- 
der  by  filing  a  notice  of  appeal  therefrom. 
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Hla  excuse  for  failure  to  answer  Is  tbat,  al- 
though he  was  an  attorney  at  law,  admitted 
to  practice  as  snch  In  the  courts  of  thltf 
state,  he  was  not  familiar  with  the  rules 
and  procedure  of  the  courts,  that  he  believed 
that  the  order  overruling  the  donurrer  was 
appealable,  and  that  an  appeal  therefrom 
would  stay  all  further  proceedings  In  the  ac- 
tion until  said  appeal  was  determined,  and, 
further,  that  he  did  not  know  that  default 
and  judgment  would  be  entered  against  him 
for  failure  to  answer  said  complaint  while 
sudi  appeal  was  pending.  All  of  these 
thingfs  he  could  have  readily  and  easily  as- 
certained by  taking  the  trouble  to  read  the 
provisions  of  the  Code  of  Civil  Procedure 
relating  thereto,  and  the  numerous  decisions 
of  this  court  directly  holding  that  no  appeal 
lies  from  an  order  overruling  a  demurrer. 
Instead  of  showing  an  excuse  for  his  failure 
to  file  the  answer,  his  affidavit  shows  that  it 
was  due  to  his  own  gross  neglect  to  take  any 
pains  whatever  to  inform  himself  as  to  the 
law  affecting  his  case.  The  only  reason  he 
gives  for  his  Ignorance  is  that  he  had  never 
been  In  active  practice.  That  being  the  case, 
reasonable  care  would  have  Induced  him  to 
make  some  inquiry  and  research  to  ascer- 
tain the  law  with  which  he  professed  to  b0 
familiar  and  which  he  could  easily  have  as- 
certained. In  denying  a  motion  to  set  aside 
a  default  tlie  court  t>elow  vras  exercising  its 
discretion.  We  cannot  overturn  its  decision 
thereon  unless  the  discretion  was  abused. 
We  see  no  ground  upon  which  to  say  that  It 
was  abused  in  this  case.  We  are  of  the  opin- 
ion that  the  motion  was  properly  denied. 
The  defendant  appealed  from  the  order  de- 
nying that  motion.  We  are  forced  to  the 
conclusion  that  this  appeal  Is  also  without 
support  In  the  record. 

[8]  As  the  jurisdiction  on  appeal  depends 
on  the  fact  of  the  filing  of  a  notice  of  appeal 
and  not  upon  the  fact  of  Its  being  contained 
In  the  record,  we  have  deemed  it  advisable 
to  treat  the  case  on  its  merits.  It  will  there- 
fore be  unnecessary  to  act  upon  the  applica- 
tion made  by  the  appellant,  since  the  filing 
of  a  transcript,  to  amend  the  same  by  insert- 
ing therein  an  authenticated  copy  of  the  no- 
tice of  appeaL  The  appellant  would  be  en- 
titled to  amend  the  record  by  filing  such 
copy,  as,  of  course,  under  section  953,  Code 
of  Civil  Procedure,  as  amended  in  1921.  We 
have  assumed  that  the  appeal  was  proper- 
ly taken,  and  that  the  record  discloses  it, 
although  the  notice  of  appeal  was  set  forth 
In  the  bill  of  exccfitlons  and  was  not  direct- 
ly certified  by  the  clerk  as  a  correct  copy. 

The  judgment  and  order  appealed  from 
■re  affirmed. 

We  concur:  SHURTLEFF,  J.;  WASTXS, 
X;  LENNON,  J.;  SI.OAMH,  J.;  LAWLOR, 
X;   WILBUR,  J. 
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TURNER  et  al.  v.  JOHNSON  <«  aL 
(No.  10752.) 

(Supreme  Court  of  Oklahoma.    Slay  30,  1922.) 

(ByUabus  by  the  Com*.) 

1.  Quieting  title  ^=>43— Judgmeat  quieting  title 
will  not  be  reversed  because  of  misdirection 
In  a  deed,  where  plaintiffs  were  vested  with 
title  hy  inlierttance. 

In  an  action  to  quiet  title,  where  plaintiffs 
claimed  to  be  owners  of  the  land  by  virtue  of 
a  deed  from  their  father,  who  thereafter  died, 
and  plaintiffs  also  claimed  to  be  the  sole  and 
only  heirs  of  said  deceased,  and  the  record  dis- 
doses  the  deed  failed  to  properly  describe  the 
land,  a  judgment  in  favor  of  said  plaintiffs, 
quieting  title  to  said  land  against  a  tliird  party, 
will  not  be  reversed  because  of  misdescription 
in  the  deed,  which  is  immaterial,  as  the  record 
in  the  case  disclosed  that,  if  the  deed  was 
invalid  to  convey  title  to  the  land,  the  title 
vested  in  plaintiffs  by  inheritance  upon  the 
death  of  their  father. 

2.  OUiietlng  title  <8=s>30(l}— Heirs  or  dovlsOM 
may  quiet  title  to  land  inherited  against  any 
one  except  the  exeoutor  or  administrator 
without  the  latter  Joining  In  suit. 

By  virtue  of  section  6322,  Bev.  Laws  1910^ 
the  heirs  or  devisees  may  maintain  an  action 
to  quiet  title  to  real  estate  inherited  by  them 
against  any  one  except  the  executor  or  admin- 
istrator without  the  executor  or  administrator 
joining  in  said  snit. 

3.  Appeal  and  error  9=3768— Supreme  CoMrt 
may  affirm  judgment  without  examining  •*• 
tire  record  to  see  whether  judgment  is  against 
the  weight  of  evidence  where  appellant  has 
failed  to  abstraot  the  evidenoo. 

Where  a  party  contends  there  is  no  erl* 
dence  in  the  record  to  support  the  judgment 
of  the  court,  but  fails  to  comply  with  rule  2d 
of  this  court  (166  Pac.  ix)  by  abstracting  tho 
evidence  of  the  case,  and  the  defendant  in 
error  sets  out  in  his  brief  an  abstract  of  the 
evidence  sufficient  to  support  the  judgment,  the 
judgment  will  be  affirmed,  without  this  court 
examining  the  entire  record  to  see  whether  the 
judgment  is  clearly  against  the  weight  of  the 
evidence. 

Appeal  from  District  Court,  Okfuskeo 
County ;  Cieo.  O.  Crump,  Judge. 

Action  by  Cornelia  Johnson  and  others 
against  D.  J.  Turner  and  another.  From  a 
judgment  therein,  the  defendants  appeaL 
Affirmed  in  so  far  as  plaintiffs  are  conc^ned, 
but  the  judgment  in  favor  of  the  defoidant 
O.  M.  Brooks  and  against  the  defendant  Tur- 
ner Is  reversed  and  set  aside. 

3.  C.  Wright  and  J.  B.  Patterson,  botb  pf 
Okemah,  for  plaintiffs  in  error. 

Martin  L.  Frerichs  and  B.  Hnser,  both  .of 
Okemah,  for .  defendants  in  error. 

McNeill,  J.  This  actim  was  ooniboiced 
In  the  district  court,  of  Okfuskee  county  by 


4:»For  other  sasM  m«  sam*  topic  and  KXT-NUUBBB  In  all  K«ir-Namb«re4  Dlgtatsand  tndoxM 


Digitized  by 


Google 


em 


20T  BACIFIO  BBPORTEB 


(OkL 


Cornelia  Johnson,  Ida  WllUamson,  lillie 
Kidd.  Blla  Simpson,  and  Axmie  Carr,  for 
themselres,  and  Cornelia  Johnson  as  trustee 
for  the  aforenamed  persons  and  for  Green 
Williamson.  The  petition  alleged  that  J.  H. 
WllUamson  was  a  resident  of  Okfuskee  coun- 
ty, and  died  November  22,  1913,  leaving  the 
plaintiffs  as  his  sole  heirs;  that  thereafter 
C.  M.  Brooks  was  appointed  administrator 
of  the  estate.  Plaintiffs  further  alleged  that 
they  were  the  owners  and  entitled  to  posses- 
sion of  certain  land  described  in  the  petition 
since  the  death  of  J.  H.  Williamson.  It  Is 
also  alleged  that,  prior  to  his  death,  3.  H. 
Williamson  executed  and  delivered  a  deed 
to  the  land  In  question  to  Cornelia  Johnsca, 
Tinder  the  name  of  Cornelia  Carr,  and  she 
took  title  in  trust  for  her  brother,  Green 
Williamson,  and  the  other  plaintiffs,  Includ- 
ing herself,  each  owning  an  undivided  one- 
sixth  interest  It  is  also  alleged  that  the 
defendant  Turner  is  unlawfully  in  posses- 
eion  of  the  same. 

The  second  cause  of  action  prayed  Judg- 
ment against  Turner  for  $1,410  for  rents 
and  profits.  The  third  cause  of  action  al- 
leges the  Echols  Dry  Goods  Company  ob- 
tained a  judgment  against  J.'H.  Williamson 
and  numerous  other  defendants  for  $1,573, 
and  thereafter  $500  had  been  paid  on  said 
judgment;  that  said  Judgment  bad  never 
been  properly  revived  after  the  death  of 
Williamson,  but  execution  was  issued  and 
levied  upon  the  property,  and  the  property 
■old  and  bid  in  by  Turner.  The  petition 
.then  charges  Turner  with  certain  acts  that 
amounted  to  fraud  regarding  the  sale  of  the 
land,  and  a^ks  that  the  sheriffs  deed  to  Tur- 
ner be  canceled.  The  fourth  cause  of  action 
,  alleged  that  J.  H.  Williamson  was  the  own- 
*er  of  three  lots  in  the  town  of  Boley,  and 
had  executed  a  deed  to  Cornelia  Johnson,  in 
the  name  of  Cornelia  Carr,  for  the  use  and 
benefit  of  the  plaintiffs,  and  alleges  that 
Broolui  is  in  possession  of  the  lots,  and  that 
Brooks  and  Turner  claim  some  title  or  in* 
terest  In  the  land,  and' asks  for  judgment  for 
$480,  and  for  r^tts  and  profits.  The  fifth 
cause  of  action  alleges  the  title  to  the  land 
Is  in  the  plaintiffs,  and  asks  that  the  title 
be  quieted  and  they  recover  possession. 

To  tills' petition  the  defendants  answered. 
The  defendant  Turner  alleged  that  he  was 
the  owner  of  the  00  acres  of  land  by  virtue 
of  a  certain  Judgment  against  J.  H.  William- 
son, and  the  land  was  sold  under  execution 
and  the  sale  confirmed  by  the  court  in  him. 
The  defendant  also  alleges  that  the  deed 
from  WllUamson  to  the  plaintiff  was  Without 
consideration,  and  to  defraud  creditors. 
Brooks  adopted  Turner's  answer,  and  filed 
a  snivlemental  answer,  alleging  the  estate 
had  not  been  closed,  and,  if  the^  estate  bad 
.  any  Interest  In  the  land,  he. was  entitled  to 
.  possession  of  tlie  same  as  administrator. 
'  The  case  was  tried  to  the  Court,  and  the 
court  rwdered  Judgment  la  favor  of  the 


plaintiffs,  and  canceled  the  sheriff's  deed  to 
the  60  acres  of  land,  and  quieted  title  In 
plaintiff.  In  reference  to  the  three  lots  in 
Boley,  the  court  quieted  the  title  In  plaintiffs 
and  against  the  defendants.  Turner  and 
Brooks.  The  coart  also  found  that  Turner 
was  the  owner  of  three  Judgments  against 
J.  B.  Williamson.  The  court  found  that 
Turner  had  been  In  possession  of  the  land 
in  question,  collected  the  rents  and  profits 
therefrom,  and,  after  deducting  all  rents  and 
profits  and  taxes  paid  by  Turner,  there  was 
still  due  $800,  and  that  was  a  valid  lien  on 
the  premises.  The  court  rendered  Judgment 
in  favor  of  Brooks  and  against  Turner  for 
$500.  From  said  Judgment  the  defendants 
have  appealed. 

[1]  For  reversal  the  defendants  first  con- 
tend that  the  deed  executed  by  Williamson 
to  the  plaintiffs  did  not  properly  descrlt)e  the 
land,  and  the  description  in  the  deed  was 
different  from  the  description  of  the  land 
purchased  bgr  Turner  at  the  sheriflTs  sale. 
Admitting  the  deed  was  of  no  force  and  ef- 
fect, and  did  not  properly  describe- the  land, 
or  admitting  the  deed  was  made  without  con- 
sideration to  defraud^  the  creditors,  this 
woilld  be  immaterial,  because  the  petition 
alleges  that  the  plaintiffs  were  the  sole  and 
only  heirs  of  Williamson,  and  Inherited  the 
land,  and  the  evidence  supports  this  conten- 
tion, so  it  Is  immaterial  whether  the  plain- 
tUTs  acquired  title  to  the  land  by  deed  or 
by  inheritance. 

[2]  It  is  next  contended  that  the  demorrer 
to  the  X)etition  should  have  been  sustained, 
for  the  reason  the  petition  disclosed  the  es- 
tate had  not  been  fuUy  administered  upon, 
and  the  debts  had  not  been  i>ald,  and  the 
county  cotirt  has  jurisdiction  over  the  estate 
for  the  purpose  of  administration.  Section 
6322,  R.  L.  I&IO,  provides  in  part  as  follows: 

"♦  •  •  The  heirs  or  devisees  may  them- 
selves, or  jointly  with  the  executor  or  admin- 
istrator, maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  purpose  of  quiet- 
ing title  to  the  same,  against  any  one  except 
the  executor  or  administrator." 

This  section  of  the  statute  authorizes  the 
heirs  to  maintain  a  suit  to  quiet  title,  with 
or  without  the  executor  or  adinlnlstrator  l>e- 
Ing  Joined  in  said  proceeding,  and  there 
was  no  error  in  overruling  the  demurrer.    ^ 

The  administrator  was  not  claiming  to  be 
in  possession  of  the  lots  In  Boley  as  admin- 
istrator, but  was  holding  the  land  in  his  In- 
dividual capacity,  and  in  regard  to  the  60 
acres  of  land  he  was  not  in  possession  of  the 
same,  so  the  suit  could  be  maintained  by 
plaintiffs. 

[3]  The  plaintiffs  in  error  next  contend  the 
court  erred  in  satisfying  the)  Judgments 
against  J.  H.  Williamson,  whlc^  Judgments 
are  now  owned  by  Turner,  for  the  reason 
that  portion  of  the  judgment  was  not  within 
the  pleading.    Hie  Judgments  were  Introdnc- 
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ed  In  evldoice,  being  tbrea  in  number,  and 
It  Is  admitted  that  Tomer  owned  the  aam& 
The  plaintiffs  aak  to  have  their  title  quieted ; 
these  Judgments  were  liens  on  the  land,  and 
the  court  would  hare  a  right  to  quiet  title, 
and  In  malting  an  accounting  took  these  judg- 
ments into  consideration.  The  plaintiff  in 
error  failed  to  set  out  Oia  evidence  in  their 
brief,  or  In  what  way  they  contend  the  evi- 
doice  is  insufficient  to  support  the  judgment. 
The  defendants  in  error  have  abstracted  a 
portion  of  the  evidence  in  their  brief,  whldi 
tends  to  support  the  judgment  of  the  court, 
so  under  rule  26  of  this  court  (165  Pac.  Ix) 
this  court  will  not  examine  the  record  to  as- 
certain whether  the  judgment  of  the  court 
Is  clearly  against  the  weight  of  the  evidoice. 
The  brief  of  i)laintlff8  in  error  points  out 
no  other  error  except  the  fact  that  the  court 
should  not  have  rendered  judgment  in  favor 
of  C.  M.  Brooks  and  against  Turner.  The 
attmneys  appearing  fo^  Brooks  also  ap- 
peared for  Turner,  and  Brooks  makes  no  ob- 
jection to  having  the  judgment  in  his  favor 
set  aside.  There  l>eing  no  objection,  that 
portion  of  the  judgment  will  be  set  aside. 

The  death  of  LiUle  Kldd  having  been  sug- 
gested, this  court  by  proper  order  revived 
the  case  against  Ida  Williamson,  administra- 
trix of  the  estate  of  lillle  Kldd,  deceased, 
snd  against  Cornelia  Johnson,  Ida  Williams, 
nia  Simpson,  Annie  Carr,  and  Green 
WUliamson,  as  heirs  of  Llllie  Kidd,  deceased. 

For  the  reasons  stated,  the  judgment  is 
affirmed  in  so  far  as  the  plaintiffs  are  con- 
cerned, but  the  Judgment  in.  favor  of  O.  M. 
Brooks  against  Turner  will  be  reversed  and 
set  aside  and  held  for  naught. 

JOHNSON,  KANB,  BI/nNQ,  and  NICH- 
OTjSOS,  JJ.,  eoncar. 


(86  Okl.  UZ) 

MoALESTER   EDWARDS  COAL  CO.  V. 
STATE  INDUSTRIAL  COMMIS- 
SION.    (Ne.  12879.) 

(Sapreme  Conrt  of  Oklahoma.    Hay  90,  1922.) 

(StfOahut  ty  tk»  Oowri.) 

Mtttw    and    SMYant    «S34I7(7)— ladnttrial 

CenmlMioa't   daelslea  oa  qantloa   af  faot 

eMMtaatva, 

In  a  salt  inttitated  in  tlds  court  to  review 

an  award  «f  the  State  Industrial  Commission, 

tile  suit  must  be  to  review  aa  error  of  law,  and 

aet  an  error  of  fact    The  decision  as  to  all 

matters  of  fact  is  final.    HM,  that  the  appeal 

kerein  invelves  a  question  of  tact,  and  not  an 

error  of  law. 
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P.) 
Appeal  from  State  Industrial  Commission. 

Proceedings  under  .the  Workmen's  Com- 
pensation Act  by  B.  S.  Sewell  for  compensa- 
tion for  injuries,  opposed  by  the  McAlester 
Edwards  Coal  Company,  employer.  The  In- 
dustrial Commission  made  an  award  for  the 
claimant,  and  the  employer  appeals.  Peti- 
tion denied  and  award  affirmed. 

ISdward  P.  Hill,  of  McAlester,  and  Wm.  P. 
Hill,  of  Ardmore,  for  appellant. 

S.  P.  FrecUug,  Atty.  Gen.,  R.  E.  Wood,  Asst 
Atty.  Gen.,  and  W.  N.  Redvrlne,  of  McAlester, 
for  Industrial  Gommisalon. 

Moore  &  Harries,  of  McAlestor,  for  B.  S. 
SeweU. 

McNeill,  J,  The  McAlester  Bdwards 
Coal  Company,  a  corporation,  filed  its  peti- 
tion in  this  court  to  reverse  an  order  of  the 
Industrial  Commission,  wherein  said  Com- 
mission awarded  B.  S.  Sewell  compensation 
for  permanent  loss  of  the  use  of  two  fingers 
and  fixed  the  compensation  at  $18  per  week 
for  a  total  of  86  weeks.  The  company  con- 
tends the  award  is  not  supported  by  the  fact, 
nor  by  the  law,  for  the  reason  the  loss  of  the 
use  of  said  fingers  was  caused  by  the  negli- 
gence of  the  claimant  to  take  care  of  and 
to  submit  to  treatment,  which  said  neglect 
and  refusal  on  the  part  of  the  claimant  re- 
sulted in  the  loss  of  the  use  of  two  fingers, 
that  being  true  the  claimant  1>  not  entitled 
to  an  award  for  compensation  for  the  Ic^s 
of  said  fingers,  but  only  for  a  period  of  time 
in  which  he  was  disabled  by  injury.  The 
testimony  of  the  physician  Dr.  Busley  was  to 
the  effect  tlutt  the  claimant  would  not  let 
him  open  or  lance  the  infected  portion  of  the 
hand,  nor  permit  hljn  to  remove  the  core 
from  the  infected  hand.  This  evidence  was 
denied  by  the  claimant,  who  testified  that  the 
doctor  did  lance  the  hand.  Mr.  Keller  testi- 
fied that  he  was  present  and  saw  the  doctor 
lance  the  hand.  Under  this  state  of  the  rec- 
ord, the  appeal  inrolves  a  question  of  fact, 
and  not  an  error  of  law.  Under  and  by  vir- 
tue of  section  10,  c.  14,  Session  Laws  1919, 
the  decision  of  the  Commission  upon  ques- 
tions of  fact  are  final  and  ccmclusive. 

TbiB  court,  in  the  case  of  Wilson  Lumber 
Co.  V.  Wilson,  77  Okl.  312,  188  Pac.  669,  in 
construing  said  act,  held  that  this  court 
would  not  review  a  qnestloD  of  fact  By  ap- 
plying the  rule  announced  in  the  above  case, 
the  relief  of  petitioner  la  denied  and  award 
of  claimant  is  affirmed. 

JOHNSON,  KANB,  EUHNO,  and  NICH- 
OLSON, JJ.,  concur. 
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PAYNE,  Director  General  of  Rallreada,  v. 
MOORE.     (N».   12530.) 

(Supreme  Court  of  Oklahoma.    May  80, 1922.) 

(BvUaiu*  (y  the  Court,) 

1.  Trial  «=9260(f)— Refasal  to  give  instruo- 
tloRs  not  error,  where  the  same  proposition 
Is  stated  ia  other  lastniotlons  given  and  the 
charge  as  a  whole  properly  states  the  law. 

The  ref  asal  of  the  court  to  give  instructions 
which  properly  state  the  law  is  not  reversible 
error,  if  substantially  the  same  proposition  of 
law  is  stated  in  other  instructions  given,  and 
where  the  charge  of  the  trial  court,  as  a  whole, 
properly  states  the  law. 

2.  Record  held  act  to  show  reversible  anror. 

Record  examined,  and  held,  that  the  same 
contains  no  reversible  error.  The  judgment  of 
the  trial  court  is  therefore  affirmed. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  Cora  M.  Moore,  administratrix 
of  the  estate  of  R  A.  Moore,  deceased, 
against  John  Barton  Payne,  Director  (jlen- 
eral  of  Railroads,  and  Agent  designated  un- 
der Transportation  Act  1920,  {  206.  From 
order  overruling  defendant's  motion  for  a 
new  trial,  the  defendant  appeals.     A  (firmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  Klein- 
Bctamidt  &  Grant  and  Herman  S.  Davis,  all 
of  Oklahoma  City,  for  plaintiff  In  error. 

Joseph  I.  Pitcbford,  of  Okmulgee,  and 
Stone,  Moon  &  Stewart,  of  Muskogee,  for 
defendant  in  error. 

JOHNSON,  J.  Tbla  appeal  Is  prosecuted 
ftom  an  order  of  the  district  court  of  Lin- 
coln county,  Okl.,  overruling  a  motion  for  a 
new  trial  in  tlie  case  of  Cora  M.  Moore,  ad- 
ministratrix of  the  estate  of  B.  A.  Moore, 
deceased,  against  John  Barton  Payne,  Di- 
rector General  of  Railroads  and  Agent  desig- 
nated tmder  section  206  of  the  Transporta- 
tion Act  of  1920  (41  Stat.  46:^. 
.  Cora  M.  Moore,  as  administratrix  of  the 
estate  of  E.  A.  Moore,  deceased,  recovered  a 
judgment  in  the  district  court  of  Lincoln 
county,  Okl.,  in  the  sum  of  $7,000  as  dam- 
ages suffered  by  her  on  account  of  E.  A. 
Moore  being  killed  near  Okmulgee,  Okl.,  on 
the  26th  day  of  July,  1919.  The  plaintiff 
also  recovored  the  sum  of  $600  as  damages 
to  the  estate  of  E.  A.  Moore,  deceased,  by 
reason  of  the  destruction  of  an  automobile, 
on  the  26th  day  of  July,  1919,  at  the  time  the 
said  E.  A.  Moore  was  killed,  in  a  collision 
with  a  freight  train  that  was  being  operated 
by  the  defendant's  predecessor,  Walker  D. 
Uiaea. 

We  will  refer  to  the  parties  as  they  ap- 
peared in  the  trial  court;  that  is,  Cora  M.. 
Moore,  plaintUf,  and  John  Barton  Payne,  as 
defendant 


The  defendant's  spedflcatlons  of  exrm  as 
contained  in  their  brief  are  as  follows: 

"(1)  The  said  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  for  a  new  trial. 

<*(2)  The  said  court  erred  in  refusing  to  sus- 
tain a  demurrer  to  the  evidence  of  the  defend- 
ant in  error. 

"(S)  The  said  court  erred  in  refnshig  to  di- 
rect a  verdict  for  the  plaintiff  in  error. 

"(4)  The  said  court  erred  in  refusing  to 
give  the  special  instructions  submitted  by  the 
plaintiff  in  error,  which  instructions  were  num- 
bered as  follows:  Nob.  1,  2,  3,  4,  6,  6,  7,  8,  9, 
10,  16,  17,  18,  19,  20,  and  21." 

Concerning  which  counsel  say  in  fb^  brief 
that— 

"There  are  four  assignments  of  error,  which, 
for  the  purpose  of  brevity,  may  be  conridered 
under  two  heads: 

"(1)  Error  of  the  court  in  overruling  the  mO" 
tion  of  the  defendant  for  a  new  trial. 

"(2)  Error  of  the  court  in  refusing  to  give 
certain  special  instructions  tendered  by  the  de- 
fendant. 

"We  will  first  present  onr  views  aa  to  the 
second  proposition.'* 

Then  counsel  set  out  in  their  brief  re- 
quested instructions  refused  by  the  trial 
court  from  1  to  10,  inclusive,  and  16,  17,  18, 
19,  and  20,  after  which  the  same  are  al>an- 
doned  by  counsel  except  as  to  requested  in- 
structions Nos.  1,  6,  6,  7,  8,  9,  17,  19,  and  20, 
which  they  spedflcaUy  art^e  and  dte  aa- 
thorities  In  BUiH>ort  thereof,  after  whlcb 
connsri  for  defendant  (In  wror)  state  in  th» 
concluding  paragraidi  of  their  brief  as  tdk- 
lows: 

"In  view  of  the  fact  that  there  is  not  a  line 
of  evidence  offered  by  the  plaintiff  to  prove 
that  the  deceased  loolied  and  listened  for  an 
approaching  train,  or  that  he  was  in  the  ex- 
ercise of  ordinary  care  when  the  collision  oc- 
curred, the  verdict  in  this  case  is  contrary  to 
law  as  laid  down  by  the  trial  court.  It  is  also 
contrary  to  Ihe  rulesin  reference  to  ordinary 
care  that  have  been  announced  in  the  nnmeroos 
decisions  of  the  Supreme  Court  of  Oklahoma, 
two  of  which  have  heretofore  been  cited.  It 
was  the  duty,  therefore,  of  the  trial  court  to 
set  aside  the  verdict  in  this  case  for  the  reason 
that  it  is  contrary  to  law." 

Counsel  for  the  defendant  make  no  sub- 
stantial complaint  or  argument  in  their  brief 
that  the  instructions  of  the  court  to  the  Jury 
were  erroneous.  The  only  error  of  which 
they  complain  is  the  refiisal  of  the  trial 
court  to  give  to  the  lury  the  defendant's  r«> 
quested  instructions  si>ecifically  named  abovei 

[1]  We  have  carefully  examined  the  in- 
structions of  the  trial  court,  and  it  is  our 
(pinion  that  the  same  fairly,  quite  clearly, 
and  correctly  stated  the  Issues  involved  in 
the  case  to  the  jury,  and  the  instructions  to 
the  jtury  covered  the  questions  contained  in 
the  requested  instructions  of  the  defendant 
that  were  refused  by  the  trial  court,  and 
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hence  there  was  no  error  In  the  trial  conrt's 
refusal  to  give  the  requested  Inatmction. 

Such  has  been  the  rule  announced  by  this 
court  in  numerous  decisions.  In  the  case  of 
Great  Western  Coal  &  Coke  Co.  v.  Serbantas, 
60  Okl.  118,  150  Pac  1042.  In  ayUabus  2,  the 
court  stated: 

"It  is  not  error  for  the  trial  court  to  refnse 
a  requested  instruction  to  the  Jury  as  to  lav 
tbot  is  fairly  given, 'although  in  another  form, 
in  the  general  instructions." 

In  Tishomingo  Electric  Light  &  Power  Co. 
J.  GuUett.  52  OkL  180, 162  Pac.  849,  the  court 
announced  the  rule  in'  the  third  syllabus  as 
follows : 

"The  refusal  of  the  court  to  give  instructions 
which  properly  state  the  law  is  not  reversible 
error,  if  substantially  the  same  proposition  of 
law  is  stated  in  otEer  instructions  given,  and 
where  the  charge  of  the  trial  court,  as  a  whole, 
properly  states  the  law." 

Many  other  decisions  of  this  court  both  be- 
fore and  after  the  cases  dted,  supra,  to  the 
same  effect,  may  be  cited.  There  Is  com- 
petent e'vidence  which  reasonably  tends  to 
support  the  verdict 

[2]  In  view  of  the  record  and  the  cases 
dted,  we  are  clearly  of  the  oplnlcm  that  the 
trial  court  committed  no  error  In  refusing 
the  requested  Instructions  of  the  defendant 
and  In  overruling  the  defendant's  motion  for 
a  new  triaL  The  judgment  of  the  trial  court 
la  therefore  affirmed. 

McNEIIiL.  NICHOLSON.  EI/TINO,  MIL- 
LBB,  and  KENNAMEB,  JJ.,  concur. 


(8S  Okl.  248) 

PHILLIPS  V.  MITCHELL  et  aL  (two  oasM). 
(Nos.  11273.  12703.) 

(Supreme  Court  of  Oklahoma.    AprU  18,  1922. 
Bebearing  Denied  June  20,  1922.) 

(Syllabut  hu  the  Court.) 

ExeeatloB  ®=3l94(3)— Jadgment  «=989^-Flnd- 
lags  against  claimant  of  land  held  supported 
by  wfflclent  evidence;    allowing  a  credft  ob- 
tained by  Judgment  creditors  as  a  credit  on 
Judgment  against  defendant  held  proper. 
Record  examined,  and  held:    (1)  That  the 
findings  and  judgment  of  the  trial  court  are 
sufficiently    supported    by    the    evidence;     (2) 
that  the  action  of  the  trial  court  complained  of 
by  tho  Mitchells  in  their  cross-petition  in  error 
Is  not  erroneous. 

Appeals  from  District  Ciourt,  Oklahoma 
Cktunty;   J.  B.  Dudley.  Judge. 

Action  by  W.  O.  Mitchell  and  another 
against  D.  M.  Phillips  and  another.  In  which 
there  was  a  Judgment  for  plaintiffs,  which 
was  affirmed  on  appeal,  and  another  action 


by  the  same  plaintiffs  against  R.  I.  Phillips 
alone  resulting  in  judgment  against  the  de- 
fendant F.  O.  PhllUpa  daimed  to  be  the 
owner  of  the  property  le'vled  upon  in  execu- 
tion in  these  two  cases,  which  were  consoli- 
dated Issues  of  fact  decided  in  favor  of  the 
judgment  creditors,  and  F.  O.  Phillips  ap- 
peals.   Judgments  affirmed. 

J.  I.  Howard  and  A.  M.  Beets,  both  of 
Oklah<nna  City,  for  plaintiff  in  error. 

Chas.  L.  Moore.  Stuart,  Sharp  &  Ouce 
and  W.  O.  MltcheU,  ail  of  Oklahoma  City, 
for  defendants  in  error.  ^ 

KANE/  J.  The  questions  presented  for 
review  arise  out  of  the  efforts  of  the  defend- 
ants In  error,  who  will  hereafter  be  referred 
to  as  the  Mitchells  to  collect  two  separate 
Judgments  in  their  favor.  The  first  of  these 
Judgments  was  procured  by  the  Mitchells 
against  D.  M.  Phillips  and  R.  I.  Phillips  in 
the  district  court  of  Logan  county.  This 
Judgment,  which  was  appealed  from  by  D. 
M.  and  R.  I.  Phillips,  was  affirmed  In  Phil- 
lips et  al.  y.  Mitchell  et  al.  (Okl.  Sup.)  172 
Pac.  85.  The  second  Judgment  was  pro- 
cured by  the  Mitchells  against  R.  I.  Phillips 
alone  in  the  district  court  of  Oklahoma  coun- 
ty, and  became  final  upon  no  appeal  b^lng 
taken  therefrom.  F.  O.  PhllllpB,  the  plain- 
tiff in  error  In  these  consolidated  proceed- 
ings, was  not  a  party  to  either  of  the  fore- 
going actions,  and  his  sole  interest  in  the 
present  controversy  Is  that  of  a  third  person, 
who  claims  to  be  the  owner  of  the  proper- 
ty levied  upon  by  the  Mitchells  in  an  effort 
to  collect  their  judgments  against  D.  M. 
Phillips  and  R.  I.  PhUlips.  D.  M.  PhiUips 
and  R.  I.  Phillips  are  father  and  son,  and 
D.  M.  Phillips  and  F.  O.  Phillips  are  broth- 
ers, and  the  Mitdiells  claim  generally  that 
the  Phillips  have  fraudulently  conspired  to- 
gether for  the  purpose  of  covering  up  the 
property  of  the  judgment  debtors  In  order 
to  prevent  them  from  collecting  their  Judg- 
ments. 

Counsel  for  plaintiff  In  error  in  their  brief 
truly  say: 

"The  case-made  Is  voluminous,  and  contains 
a  very  large  amount  of  immaterial  matter  which 
should  not  be  contained  therein" 

—but  if  we  keep  In  mind  that  F.  O.  Phillips 
is  the  only  person  appealing,  and  that  his 
interest  in  the  controversy  Is  that  of  a  third 
person  claiming  to  be  the  owner  of,  or  to 
have  a  superior  lien  on  property  taken  un- 
der execution  by  the  Mitchells  In  an  effort 
to  enforce  the  foregoing  final  judgments,  we 
may  disregard  a  large  part  of  the  record 
made  below  'without  in  any  way  affecting 
any  substantial  right  of  F.  O.  Phillips  In  the 
premises. 

The  question  presented  in  cause  No.  11273 
arose  substantially  as  f<riIows:    After  pro- 
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coring  their  Judgment  against  K.  I.  PhlUips 
In  the  district  court  ot  Oklahoma  county, 
the  Mitchells  caused  an  execution  to  Issue 
and  be  lerled  upon  certain  crc^s  growing  on 
the  quarter  section  of  school  land  Involved 
In  both  cases,-  as  the  property  of  the  judg- 
ment debtor,  R.  I.  PblUipe.  Thereupon  F. 
'  O.  Phillips  filed  a  motion  to  discharge  this 
property  from  levy  and  execution  upon  the 
ground  that  he  was  the  sole  owner  of  the 
school  land  lease  and  the  growing  crops 
seized  under  the  execution.  Upon  the  trial 
of  this  motion  which  followed,  the  court 
heard  testimony  at  great  length,  and  after 
due  consideration  overruled  the  I90ti<m  of 
F.  O.  Phillips.  The  Issue  of  fact  Joined  by 
the  parties  upon  the  hearing  of  this  motion 
were  as  follows:  F.  O.  Mitchell  claimed  to 
be  the  absolute  owner  of  the  property  taken. 
The  Mitchells  contended  that  the  property 
belonged  to  R.  I.  Phillips,  and  that  the 
dalm  of  F.  O.  Phillips  was  In  pursuance  of 
a  fraudulent  conspiracy  between  all  the 
Phllllpses  to  cover  up  property  owned  by 
D.  M.  Phillips  and  R.  I.  PhUUps  for  the  pur- 
pose of  circumventing  the  Mitchells  in  the 
collection  of  their  Judgments. 

The  trial  court,  as  we  have  seen,  decided 
this  issue  of  fact  in  favor  of  the  Mitchells 
finding  specifically  that  F.  O.  Mitchell  bad  no 
Interest  in  the  property  claimed  by  him. 
From  this  brief  summary  of  the  record  it 
becomes  fairly  obvious  that  the  only  ques- 
tion necessary  for  us  to  consider  in  passing 
upon  the  first  assignment  of  error  is:  Are 
the  findings  and  Judgment  of  the  trial  court 
against  F.  O.  Phillips  and  in  favor  of  the 
Mitchells  contrary  to  the  clear  weight  of 
the  evidence.  lJi>on  this  point  it  is  sufficient 
to  say  that  we  have  examined  the  evidence 
carefully,  and  are  convinced  that  the  Judg- 
ment of  the  trial  court  is  amply  sustained 
by  the  evidence. 

The  second  assignment  of  error  presents 
a  similar  question  somewhat  differently  rais- 
ed.. This  question  arose  substantially  as 
follows:  One  Stayman  commenced  an  action 
against  D.  M.  Phillips  in  the  district  court 
of  Oklahoma  county  upon  a  promissory  note, 
and  to  foreclose  a  mortgage  upon  certain 
lots  belonging  to  D.  M.  Phillips,  situated  In 
Oklahoma  City,  commonly  known  as  the 
California  street  property,  given  to  secure 
payment  of  the  note,  alleging  also  that  he 
was  entitled  to  a  first  lien  upon  the  school 
land  lease  involved  herein  as  collateral  se- 
curity. Stayman  made  the  Mitchells  par- 
ties defendant  under  the  general  allegation 
that  they  had  or  claimed  to  have  some  in- 
terest in  the  real  estate  involved.  The  Mitch- 
ells came  in  and  answered,  setting  up  their 
Judgments  against  D.  M.  Phillips  and  R.  I. 
Phillips,  alleging  fraudnlmt  collusion  against 
the  PUlllps  as  hereinbefore  stated^  and 
claiming  a  superior  lien  against  the  lots  and 
tlte  achool  land  lease  as  Judgment  debtors 


of  D.  M.  PhiIIip&  In  this  action  F.  O.  Phil- 
lips voluntarily  intervened,  and  again  set 
up  his  claim  to  the  school  land  involved, 
this  time  alleging,  not  only  that  he  was  the 
absolute  owner  thereof,  but  also  claiming 
■that  he  held  a  lien  thereon  which  was  prior 
and  superior  to  the  lien  claimed  by  the 
Mitchells.  The  Mitchells  again  alleged  fraud 
and  collusion  as  previously. 

After  the  Issues  were  thus 'Joined  in  this 
action,  there  was  a  full  hearing  before  J. 
B.  Dudley,  Esq.,  sitting  as  special  Judge^ 
which  again  resulted  in  findings  of  fact  and 
conclusions  of  law  against  F.  O.  PhUlips  and 
in  favor  of  the  Mitchells.  In  the  trial  before 
Judge  Dudley,  F.  O.  Phillips  abandoned  hit 
claim  of  absolute  ownership  of  the  schotfl 
land  lease,  and  directed  his  efforts  toward 
establishing  a  lien  upon  the  same  superior 
to  the  Judgment  lien  claimed  by  the  Mitchells. 

As  we  view  the  record,  considolng  <mly 
the  rights  of  F.  O.  Phillips,  our  duty  in 
passing  on  this  assignment  of  error  is  pre- 
cisely the  same  as  it  was  in  considering  the 
previous  assignment  of  error;  tbiat  is,  to 
examine  the  record  for  the  purpose  of  as- 
certaining whether  the  findings  and  Judg- 
ment are  against  the  dear  wdght  of  the 
evidence.  We  Iiave  done  this,  and  are  en- 
tircly  satisfied  that  there  la  ample  evideno* 
to  sustain  the  Judgment  rendered. 

Counsel  for  F.  O.  Philllpa  in  th^  brief 
point  out  what  they  say  is  an  inconsistenc7 
in  the  claims  of  the  Ifitdiells  in  regard  to 
the  title  of  the  scbocd  land  lease,  in  the  first 
proceeding  and  In  the  second,  and  they  also 
seek  to  raise  several  questions  toncfalng  im- 
proper introduction  of  testimony  and  re- 
lating to  practice  and  procedure,  whidi  in 
view  of  F.  O.  Phillips'  limited  interest  in  the 
cases  we  do  not  deem  it  necessary  to  no- 
tice in  deteU.  F.  O.  Phillips'  right  to  re- 
lief rests  wholly  upon  his  ability  to  show- 
that  he  Is  either  the  sole  owner  or  a  superior 
lienholder  as  against  the  Mitchells  of  the 
property  sought  to  be  taken  under  execn-  - 
tion.  In  the  first  proceeding  the  qnestioD 
thus  presented  was  raised  upon  his  own  mo- 
tion, and  in  the  second  case  he  voluntarily 
intervened  and  was  permitted  to  try  the 
same  question  again.  Having  had  two  op- 
portunities to  establish  his  claim  in  foruma 
and  under  procedure  selected  by  himsdi^ 
we  are  unable  to  perceive  how  he  can  be 
prejudicially  affected  by  the  errors  of  this 
sort  complained  of.  His  whole  caoe  hinges 
on  the  claim  that  he  is  the  sole  owner  of 
or  has  a  superior  lien  on  the  property  a^sed. 
Both  of  these  claims  having  been  definitely 
decided  against  him  npon  ample  testimony, 
he  will  not  be  permitted  to  raise  questions 
which  affect  only  other  parties  or  other 
angles  to  this  long  drawn  out  litigation.  In 
which  he  can  have  no  possible  interest  F. 
O.  Phillips  is  the  sole  plaintiff  in  error  in 
tbia  proceeding  In  error,  and  no  othw  ta- 
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terest  than  his  bas  been  or  will  be  considered, 
except  the  question  presented  by  tbe  cross- 
petition  of  tbe  Mitchells,  which  we  will  now 
notice. 

This  question  arose  substantially  as  fol- 
lows: The  lots  covered  by  the  Stayman 
mortgage  are  tbe  property  hereinbefore  re- 
ferred to  as  the  California  street  property, 
and  admittedly  belonging  to  D.  M.  Phillips. 
D.  M.  Phillips  becoming  bankrupt,  this  prop- 
erty passed  into  the  hands  of  the  trustee  in 
bankruptcy  to  be  administered  for  the  bene- 
fit of  his  creditors.  The  Judgment  of  the 
Mitchells  against  D.  M.  Phillips  not  being 
released  by  the  bankruptcy  proceedings,  they 
thereupon  proceeded  to  contest  the  right  of 
Charles  Stayman  to  foreclose  bis  mortgage 
on  this  property  on  the  ground  that  his  note 
and  mortgage  were  nsurious ;  it  being  admit- 
ted in  the  bankruptcy  court  that  the  Mitch- 
ells had  a  lien  on  the  property  by  reason  of 
their  Judgment.  It  then  became  a  question 
of  priority  of  liens  as  between  Stayman  and 
the  Mitchells.  The  referee  in  bankruptcy, 
after  a  full  hearing,  determined  that  Stay- 
man's  lien  was  superior  to  that  of  the 
Mitchells,  and  decreed  the  foreclosure  there- 
of for  the  purpose  of  paying  the  principal 
Bom  doe  on  the  note,  together  with  interest 
tbere<m  at  10  per  cent,  per  annum  for  a 
number  of  years  and  an  attorney's  fee  of 
something  like  |300,  doiying  tbe  claim  of 
the  Mitchells  that  the  note  and  mortgage 
were  usurious.  From  this  Judgment,  tbe 
Mitchells  petitioned  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Okla- 
homa to  reverse  tbe  action  of  the  referee, 
and  a  transcript  of  the  proceeding  was  duly 
filed  In  the  United  States  court  for  that  pur- 
pose. 

.While  this  appeal,  or  motion  for  review, 
was  pending,  Stayman  and  the  Mitchells  en' 
tered  into  an  agreement  by  which  the  mo- 
tion for  review,  or  appeal,  was  to  be  dis- 
missed. Stayman  accepting  interest  on  hia 
indebtedness  at  7  per  cent  instead  of  tbe 
10  per  cent  provided  for  In  the  note,  and 
agreeing  to  pay  the  Mitchells  tbe  difference 
amonnting  to  $1,456.00.  This  agreement  was 
carried  out  by  tbe  money  being  paid  to  the 
Mitchells.  In  the  trial  before  Judge  Dudley, 
while  D.  M.  PhiUips  was  still  a  party,  the 
question  was  raised  whether  D.  M.  Phillips 
was  entitled  to  a  credit  on  tbe  Mitchell  Judg- 
ment in  the  sum  of  $1,456.60,  or  whether 
Mitchdl  was  entitled  to  retain  that  sum  as 
a  private  transaction  between  himself  and 
Stayman.  Judge  Dudley  decided  this  ques- 
tion In  favor  of  D.  M.  Phillips,  and  allowed 
credit  oo  the  Mitchells'  Judgment  against 
a07P.-«8 
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him  for  the  sum  named.  We  are  unable  to 
grasp  the  precise  ground  upon  which  the 
cross-petitioners  in  error  question  tbe  ac- 
tion of  Judge  Dudley  and  assert  the  right 
to  retain  this  sum  of  money.  Under  the 
heading,  "Points  and  Authorities,"  counsel 
present  the  question  in  their  brief  as  follows : 

"Section  4681  of  tbe  Code  requires  actions 
sttdi  as  this  to  be  prosecuted  in  the  name  of 
the  real  party  in  interest.  F.  O.  Phillips,  inter- 
vener, has  no  interest  in  tbe  onsatisfied  Judg- 
ment against  D.  M.  Phillips,  nor  in  the  amount 
thereof,  except  in  so  far  as  the  same  may  op- 
erate against,  or  injuriously  affect  his  individ- 
ual property;  otherwise,  he  has  no  justiciable 
interest  in  the  credit  complained  of.  Should 
his  contention  be  upheld  as  to  ownership  o{  the 
school  land  lease,  he  wonld  take  and  hold  the 
same  free  from  the  Mitchell  Judgment,  and 
could  therefore  not  be  interested  in  the  amount 
thereof;  in  like  manner,  if  the  lease  in  fact 
belongs  to  the  Judgment  debtor,  D.  M.  Phillips, 
as  found  by  tbe  trial  court,  then  F.  O.  Phillips 
could  not  be  interested  in  how  large  the  Judg- 
ment is  that  is  to  be  enforced  against  it." 

From  this  we  gather  that  the  contention 
of  counsel  Is  that  F.  O.  Phillips,  by  reason 
of  bis  limited  Interest  in  this  proceeding  in 
error  hereinbefore  pointed  out,  cannot  ques- 
tion the  right  of  the  Mitchells  to  keep  the 
money.  This  is  probably  true,  but  P.  O. 
Phillipe  is  not  undertaking  to  raise  this  ques- 
tion— it  was  raised  by  the  Mitchells  in  their 
cross-petition — and,  if  it  is  passed  upon  at 
all,  we  must  assume  that  they  have  Joined 
the  proper  parties  In  this  court  for  that  pur> 
pose.  Acting  upon  this  assumption,  we  think 
the  court  was  entirely  right  in  allowing  D. 
M.  Phillips  a  credit  for  the  amount  tbe 
Mitchells  received  from  Stayman. 

The  appeal  prosecuted  by  the  Mitchells 
from  tbe  action  of  the  referee  in  bankruptcy 
was  taken  for  the  purpose  of  defeating  or 
diminishing  Stayman's  claim  in  order  that  tbe 
Mitchells  might  profit  to  whatever  ektent 
they  were  successful.  While  the  api)eal  to 
the  United  States  court  was  never  heard, 
yet  it  indirectly  resulted  in  materially  re- 
ducing Stayman's  claim  against  the  Cali- 
fornia street  property  to  the  t>eneflt  of  the 
Mitchells  in  a  substantial  sum.  We  are  whol- 
ly at  a  loss  to  perceive  any  legal  or  equita- 
ble ground  upon  whidi  to  sustain  the  Mitch- 
ells' claims  to  the  money  thus  secured. 

Finding  no  reversible  error  In  the  record, 
the  Judgments  appealed  from  are  affirmed. 

HARRISON,  C.  J.,  and  PITCHFORD,  V. 
a  X,  and  JOHNSON,  EI/riNQ,  MILLBB, 
and  NICHOLSON,  JJ.,  concur. 
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EUREKA  FIRE  HOSE  MFQ.  CO.  v.  INCOR- 
PORATED TOWN  OF  STONEWALU 
(No.   10735.) 

(Supreme  (3onrt  of  OUahoma.    June  6,  1922.) 

(Byttaitu  6y  the  Court.) 

Appeal  and  error  9=3773(2)— Suprome  Court 
may  dismiss  appeal  for  failure  of  plaintiff 
In  error  to  file  brief  within  required  time. 
When  a  case  is  pending  in  tliis  court  and 
set  for  liearing  on  tlie  regular  printed  docket, 
and  tlie  plaintiff  in  error  fails  to  file  brief,  bat 
obtains  additional  time  in  whidi  to  file  brief, 
and  thereafter  fails  to  file  brief  within  such 
extension  of  time,  and  the  defendant  in  error 
thereafter  files  a  motion  to  dismiss  the  appeal 
because  plaintiff  in  error  has  failed  to  file 
brief,  and  the  plaintiff  in  error  fails  to  respond 
to  such  motion  or  in  any  way  excuse  its  failure 
to  file  brief,  this  court  may,  under  rule  No.  7 
of  this  court  (165  Pae.  Tii),  exercise  its  dis- 
cretion and  dismiss  the  appeal  for  failure  to 
file  brief. 

Appeal  from  District  •  CVnirt,  Pontotoc 
County;   J.  W.  Bolen,  Judge. 

Action  by  the  Burelca  Fire  Hose  Mann- 
facturlng  Ck>mpany  against  the  Incorporated 
Town  of  Stonewall.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Aiq;>eal  dismissed 
for  failare  to  file  brief. 

B.  H.  Epperson,  of  Ada,  tor  plaintifl  in 
error. 

Geo.  W.  Btirris,  of  Stonewall,  and  J.  W. 
uean,  of  Ada,  for  defendant  in  error. 

MIIiLER,  J.  This  action  was  commenced 
in  the  district  coiut  of  Pontotoc  county, 
OkL,  by  the  Eareka  Fire  Hose  Manufactur- 
ing Company,  as  plaintiff,  against  the  Incor- 
porated town  of  Stonewall,  as  defendant,  to 
recover  on  a  contract  for  goods,  wares,  and 
merchandise  sold  by  the  plaintiff  to  the  de- 
fendant. Issues  were  Joined,  and  the  cause 
snbmltted  to  the  court  on  an  agreed  state- 
ment of  facts,  which  resulted  in  a  Judgment 
in  favor  of  the  defendant  and  against  the 
plaintiff.  The  plaintiff  saved  all  necessary 
exceptions,  gave  notice  of  appeal,  and  ap- 
pears here  as  plaintiff  in  error,  but  for  con- 
venience the  parties  will  be  referred  to  as 
they  appeared  in  the  lower  court. 

This  case  was  set  for  submission  on  the 
regular  printed  docket  of  this  court  for  Tues- 
day, April  18,  1922.  On  March  7,  1922,  on 
application  of  the  plaintiff,  it  was  given  20 
days  in  which  to  file  a  brief,  and  the  defend- 
ant given  20  days  from  the  service  of  plain- 
tiff's brief  to  answer.  On  April  18,  1922, 
when  the  case  was  reached  on  the  call  of 
the  docket,  it  was  submitted  on  briefs  to  be 
filed.  The  plaintiff  faUed  to  file  its  brief, 
and  on  May  12,  1922,  the  defendant  filed  a 
motion  to  dismiss  the  a{H)eal  because  the 
plaintiff  had  failed  to  comply  with  rule  No. 


7  (165  Pac.  vil)  of  this  conrt  This  rule  Is 
set  out  in  full  in  Be  Seizure  One  Chevrolet, 
Baby  Grand  Auto,  82  Okl.  202,  200  Pac.  144. 

The  motion  to  dismiss  was  duly  served  on 
the  plaintiff  on  May  11,  1922.  The  plaintiff 
has  failed  to  respond  to  said  motion,  or  ex- 
cuse its  failure  to  file  brief  herein,  or  show 
any  cause  why  said  motion  to  dismiss  should 
not  be  sustained  and  the  appeal  dismissed; 
therefore,  we  think  said  motion  to  dismiss 
should  be  sustained. 

Under  the  last  paragraph  of  said  role 
No.  7,  the  appeal  is  hereby  dismissed. 

KANE,  JOHNSON,  ELTINO,  and  NICH- 
OliSON,  JJ.,  concur. 


(8«  Okl.  209) 

MISSOURI  VALLEY  BRIDGE  CO.  et  al.  V. 

STATE  INDUSTRIAL  COMMISSION 

et  al.    (No.  12860.) 

(Supreme  Conrt  of  Oklahoma.    April  2Sv  1922. 
Rehearing  Denied  June  13,  1922.) 

(Byllalu$  it  t\e  Court.) 

i:  Master  and  servant   «=34I7(7)— Indastrial 

Commission's   flndlngt    of   faot   final    under 

Compensation  Act. 

By  the  provisions  of  section  10  of  artide  2 

of  the  Workmen's  Compensation  Law  (chapter 

246,  Sess.  Laws  1915),  the  decision  of  the  SUte 

Industrial  Commission  is  made  final  as  to  all 

questions  of  fact,  and  on  appeal  to  this  court 

from  an  award  of  the  Industrial  O>mmission 

the  conrt  is  without  Jurisdiction  to  weigh  the 

evidence  for  the  purpose  of  determining  wheth- 

er  the  same  preponderates  in  favor  or  against 

the   findings   of  fact   made   by   the   Industrial 

Commission. 

2.  Master  and  servant  <S=>385(ll*/2)— Loss  nf 
hearing  In  one  ear  oompensalile  as  "loss  of 
hearing,"  within  statute. 
Under  section  9,  c.  14,  Sess.  Laws  1919, 
providing  for  compensation  for  loss  of  hearing 
in  an  amount  to  be  determined  by  the  Indus- 
trial Commission,  but  not  in  excess  of  $3,000, 
nnd  where  the  commission  found  as  a  fact  that 
the  claimant  as  a  result  of  an  accident,  suf- 
fered the  loss  of  the  hearing  in  his  left  ear,  aucta 
finding  entitled  the  claimant  to  the  compensa- 
tion provided  for  in  the  act,  and  the  action  of 
the  commission  in  awarding  the  claimant  com- 
pensation in  the  sum  of  $1,600  is  affirmed. 

Appeal  from  State  Industrial  Commiasion. 

Petition  by  the  Missouri  Valley  Bridge 
Company,  employer,  and  the  Associated  Em- 
ployers' Reciprocal,  insurer,  against  the 
State  Industrial  Commission  and  John  Phil- 
lip Cook,  to  review  an  award  to  the  latter, 
an  employ^,  made  by  the  Commission.  Judg- 
ment for  respondents,  and  petitioners  ai>- 
peal.    Affirmed. 


9s»For  other  casea  see  eame  topic  and  KEY-NUUBER  in  all  Key-Numbered  Digests  and  Indexes 
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Twyford  &  Smith  and  John  P.  Hampton, 
all  of  Oklahoma  City,  and  Clayton  B.  Pierce, 
of  Tulsa,  for  appellanta 

JOHNSON,  J.  The  petitioners  commenced 
this  action  by  petition  to  review  the  action 
of  the  State  Industrial  Commission  In  mak- 
ing an  award  in  favor  of  John  Phillip  Cook, 
on  the  10th  day  of  November,  1921,  In  the 
snm  of  $1,500,  for  total  loss  of  hearing  In  his 
left  ear.  The  award  was  made  by  the  In- 
dustrial Commission,  after  hearing  had,  at 
which  hearing  the  testimony  of  numerous 
witnesses  was  reduced  to  writing,  Including 
that  of  the  claimant,  J(*n  PhllUp  Cook,  a 
transcript  of  which  testimony  Is  before  the 
court 

The  award  of  the  Industrial  Commission  Is 
In  words,  figures,  and  phrases  as  follows: 

"Now,  on  this  10th  day  of  November,  1921, 
tills  cause  comes  on  to  be  determined  on  the 
daimant's  claim  for  compensation  for  an  in- 
jury which  he  alleges  occurred  to  him  while  in 
the  employment  of  the  Missouri  Valley  Bridge 
Company,  on  the  12th  day  of  July,  1920,  at 
Calvin,  Okl.,  and  the  commission  having  con- 
sidered the  testimony  taken  at  a  regular  hear- 
ing at  Oklahoma  City,  OkL,  on  the  25th  day  of 
October,  1921,  before  a  member  of  the  com- 
mission, at  which  hearing  the  claimant  appeared 
in  person,  and  the  respondent  and  insurance 
carrier  were  represented  by  Clayton  B.  Pierce, 
and  having  examined  all  the  records  on  file  in 
said  cause,  and  being  otherwise  well  and  suffi- 
ciently advised  in  the  premises,  finds  the  fol- 
lowing facts: 

"(1)  That  the  claimant  herein  was  in  the  em- 
ployment of  the  Missouri  Valley  Bridge  Com- 
pany, and  was  engaged  in  a  hazardous  occu- 
pation within  the  meaning  of  the  statute,  and 
that  while  in  the  employment  of  said  respond- 
ent, and  in  the  course  of  his  employment,  the 
claimant  received  an  accidental  injury  on  the 
12th  day  of  July,  1920. 

"(2)  That  as  a  result  of  said  accident  the 
claimant  suffered  the  loss  of  the  hearing  in  his 
left  ear. 

"(3)  That  the  respondent  had  proper  notice 
of  said  accident,  and  the  employee  filed  his  claim 
for  compensation  with  the  commission  within 
tte  statutory  period. 

"(4)  Tnat  the  claimant's  average  wage  at 
the  time  of  his  injury  was  $6.50  per  day. 

"The  commission  is  therefore  of  the  opinion 
that  by  reason  of  the  aforesaid  fact  the  claim- 
ant is  entitled  under  the  law  to  compensation 
^  $1,500  for  total  loss  of  hearing  In  his  left 
ear. 

"It  is  therefore  ordered  that  within  10  days 
from  this  date  the  Missouri  Valley  Bridge  Com- 
pany, or  the  Associated  Employers'  Reciprocal, 
pay  to  the  claimant  the  sum  of  $1,600  in  full 
and  final  settlement,  and  also  pay  all  medical 
expense  incident  to  said  injury." 

The  petitioner's  asslgnfflents  of  error  are: 

"(1)  That  said  award  is  contrary  to  law. 

"(2)  That  said  award  is  contrary  to  the  evi- 
dence introduced  at  the  hearing. 

"(3)  That  said  award  is  not  supported  by  any 
legal  evidence  whatever.  ' 


"(4)  That  said  award  Is  contrary  to  law  and 
contrary  to  the  evidence. 

"(5)  That  the  injuries  complained  of  and 
disability  complained  of  did  not  arise  in  the 
course  of  employment  as  required  by  the  Work- 
men's Compensation  Act,  and  therefore  the 
decision  and  award  is  contrary  to  law. 

"(6)  That  the  commission  erred  as  a  matter 
of  law  in  making  said  award,  because  there 
was  absolutely  no  evidence  before  said  com- 
mission sustaining  the  claim  that  said  injuries 
complained  of  were  received  by  the  said  Cook 
arising  out  of  and  in  the  course  of  his  em- 
ployment, and  therefore  the  award  is  contrary 
to  law  and  is  contrary  to  the  evidence. 

"(7)  Because  said  commission  erred  as  a 
matter  of  law  making  said  award,  because  there 
was  no  evidence  that  said  injury  was  an  acci- 
dental injury. 

"(8)  That  said  commission  erred  in  its  con- 
struction of  the  Workmen's  Compensation  Law, 
and  In  finding  that  the  loss  of  hearing  in  one 
ear  is  compensable  under  said  act." 

These  assignments  are  discussed  by  i>eti- 
tloner  in  their  brief  under  three  subheads  or 
propositions,  which  are: 

(1)  The  daimant  failed  to  support  the  burden 
of  proof  that  be  received  the  personal  injury  re- 
sulting from  an  accident  arising  out  of  and  in 
course  of  bis  employment. 

(2)  The  loss  of  bearing  in  one  ear  Is  not 
compensable  under  the  act. 

(3)  The  award  Is  not  sustained  by  the  evi- 
dence. 

We  will  consider  the  first  and  third  of 
these  propositions  together. 

[1]  Counsel  for  respondents  devote  by  far 
the  greater  i)ortlon  of  their  brief  in  support 
of  their  first  preposition;  their  position  be- 
ing clearly  stated  in  their  reply  brief  in  the 
following  language: 

"In  taking  each  of  these  positions  respondents 
have  fallen  into  an  erroneous  conception,  both 
of  the  interpretation  of  the  brief  filed,  by  peti- 
tioners and  of  the  facts  disclosed  by  the  record. 
On  reading  the  brief  filed,  it  is  dear  that  we 
have  endeavored  to  show  that  the  findings  of 
the  commission  are  on  the  same  basis  as  the 
verdict  of  a  jury  or  the  findings  of  a  court 
in  a  law  case.  We  then  endeavor  to-  show  that 
under  such  rules  the  daimant  has  failed  to 
make  his  case." 

In  this  contention  of  counsel  we  cannot 
agree,  and  it  is  a  sufi9clent  answer  to  say 
that  this  Is  not  the  first  time  that  counsel 
In  this  class  of  cases  have  assumed  the  po- 
sition of  counsel  In  the  Instant  case,  and  that 
this  court  has  imlversally  and  steadfastly 
refused  to  adopt  the  contention  made.  Sec- 
tion 10,  art  2,  c.  246,  Session  Laws  1915,  de- 
fines the  powers  of  the  State  Industrial  Com- 
mission, and  therein  it  is  dedared  that  the 
decision  of  the  commission  shall  be  final,  ex- 
cept as  provided  in  section  13  of  this  act  as 
to  questions  of  law. 

"The  decision  of  the  Commission  shall  be  final 
as  to  all  questions' of' fact)  and,  except  as  pro- 
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Tided  fat  seetioB  13  of  this  artlde,  m  to  4nea- 
tiooB    of   law." 

In  the  case  of  Raulerson  t.  State  Indna- 
trial  Oommlsslon  of  Oklahoma  et  al.,  76  OkL 
8,  188  Pac.  880,  the  court,  In  the  first  para- 
graph of  the  syllabus,  said : 

"In  a  salt  institnted  in  this  conrt  to  review 
an  award  of  the  State  Indnstrial  Commission, 
the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact.  Their  decision  an  to  all 
matters  of  fact  is  final." 

The  court  la  that  case  died  with  approval 
the  case  of  Board  of  CommlssionerB  t.  Barr 
(Okl.  Sup.)  173  Pac.  206. 

In  the  case  of  Choctaw  Portland  Cement 
Co.  V.  Short  Lamb,  79  OkL  109,  189  Pac.  760, 
in  the  second  paragraph-  of  the  syllabus,  this 
court  said: 

"The  decision  of  the  commission  is  final  as 
to  all  questions  of  fact,  and  this  court  is  not 
authorized  to  weigh  the  evidence  upon  which 
any  finding  of  fact  is  based." 

In  that  case  It  was  contended  that  the  find- 
ing of  a  conrt  or  Jury  that  was  without  sup- 
port In  the  evidence  presented  a  question  of 
law,  and  not  of  fact,  and  In  disposing  of  the 
contention  this  court,  In  the  body  of  the 
opinion,  said : 

"The  commission  fonnd  that  there  has  been 
a  change  in  conditions,  and  the  act  provides 
that  the  decision  of  the  commission  shall  be 
final  as  to  all  questions  of  fact.  It  is  unneces- 
sary for  ns  to  express  an  opinion  on  the  propo- 
sition of  law  advanced  by  counsel  that  a  finding 
of  a  court  or  jury,  which  is  without  support  in 
the  evidence,  presents  a  question  of  law  rather 
than  of  fact,  for  there  is  some  evidence  in 
this  record  supporting  the  finding  of  the  com- 
mission that  there  has  been  a  chanKe  in  con- 
ditions, and  this  court  is  not  authorized  to 
weigh  the  evidence  upon  which  that  finding  is 
based." 

In  McAlester  Colliery  Co.  v.  State  Indus- 
trial Commission  et  aL  (No.  12471)  204  Pac. 
630,  opinion  filed  January  17,  1922,  not  yet 
[ofiiclall^]  reported,  this  court  stated  as  fol- 
lows: 

"Under  section  10,  art.  2,  of  the  act,  this 
court  must  accept  the  facts  as  found  by  the 
commission,  but  from  the  facts  thus  found  it 
may  draw  its  own  independent  conclusions  of 
law.  It  cannot  weigh  the  evidence  to  ascer- 
tain whether  or  not  it  supports  the  facts  found 
by  the  commission.  The  finding  of  fact  by  the 
commission  is  binding  upon  this  court  where 
there  is  competent  evidence  to  support  it. 
Whether  the  facts  found  constitute  a  cause 
of  recovery  is  a  question  of  law  to  be  decided 
by  this  court.  In  discussing  this  question,  the 
conrt,  in  the  case  of  Choctaw  Portland  Cement 
Co.  et  al.  V.  Lamb  et  al.,  79  Okl.  109,  189  Pac. 
700,  in  an  opinion  by  Mrs.  Justice  Rainey,  said : 
The  decirion  of  the  State  Industrial  Commis- 
sion is  final  as  to  all  questions  of  fact  and  this 
conrt  is  not  anthorized  to  weigh  the  evidence 
npon  wJiich  any  finding  of  fact  is  based'    Xhc 


'  same  rnle  has  been  annonnced  fn  Board  of 
Commissioners  of  Cleveland  County  v.  Barr  et 
al.,  173  Pac.  206." 

If  the  decisions  of  this  court  mean  any- 
thing, they  mean  that  the  Workmen's  Com- 
pensation Law  (chapter  246,  Session  Laws 
1916,  as  amended  by  chapter  14,  Session  Laws 
1919),  providing  for  the  compulsory  compen- 
sation of  Injured  employees  in  hazardous  in- 
dustries, placing  the  supervision  of  the  act 
ondw  a  commission  herein  created,  fixing  a 
schedule  of  awards,  and  providing  penalties 
for  the  violation  of  the  act,  is  a  valid  exer- 
cise of  the  power  of  the  Legislatare  of  this 
state,  and  the  act  is  in  derogation  of  the 
common-law  rules  of  compensation  for  per- 
sonal injuries,  in  that  it  creates  a  tribunal 
to  hear  and  determine  the  facts  constituting 
the  claimant's  cause  of  action  for  compensa- 
tion for  injuries  coming  within  the  provi- 
sions of  the  act,  making  the  Industrial  Com- 
mission the  triers  of  the  facts  and  its  deter- 
mination thereof  final  and  conclusive,  from 
which  there  is  no  appeal  to  this  court  These 
acts,  like  all  others  in  derogation  of  the  com- 
mon law,  must  be  liberally  construed.  Wide 
et  al.  r.  Gunn  et  aL  {OkL  Sup.)  160  Pac.  1087, 
4  A.  L.  R.  107;  Booth  &  Flinn  v.  Cook  et 
aL,  79  OkL  282, 193  Pac.  36 ;  Rev.  Laws  1910, 
{2948. 

The  findings  of  the  commission  in  the  in- 
stant case — (1)  that  the  daimant  herein  was 
In  the  employment  of  the  Missouri  Valley 
Bridge  Company,  and  was  engaged  in  a  Iiaas- 
nrdous  occupation  within  the  meaning  of  ttm 
statute,  and  that  while  in  the  employment 
of  said  respondent,  and  in  the  course  of  his 
employment,  the  claimant  received  an  acci- 
dental injury  on  the  12th  day  of  July,  1920; 
(2)  that  Hs  a  result  of  said  accident  the 
claimant  suffered  the  loss  of  the  hearing  in 
his  left  ear — we  find,  from  an  examination 
of  the  record,  are  based  npon  competent  evi- 
dence, nierefore  this  court  is  without  Ju- 
risdiction and  power  to  weigh  the  evidence, 
or  to  determine  the  preponderance  thereof. 

[2]  The  petitioners'  second  proposition 
"that  the  loss  of  bearing  in  one  ear  is  not 
compensable  under  the  act,"  will  next  be  con- 
sidered. Section  9,  c.  14,  Session  Laws.  1919, 
fixing  a  schedule  of  injuries  and  the  com- 
pensation therefor,  and  that  the  compensa- 
tlpn  fixed  shall  be  in  lieu  of  all  other  com- 
pensation, etc.,  then  iworides: 

"In  case  of  an  injury  resulting  in  the  loss  of 
hearing  •  •  •  compensation  shall  be  nayabl* 
in  an  amount  to  be  determined  by  the  Commis- 
sion and  not  In  excess  of  three  thousand  dol- 
lars: Provided,  that  compensation  for  loss  of 
hearing  *  *  •  shall  not  be  in  addition  to  ths 
other  compensation  provided  for  in  this  ■««• 
tion,  but  shall  be  taken  into  consideration  in 
fixing  the  compensation  otherwise  provided." 

This  provision  of  the  act  provides  for  com- 
pensation for  loss  of  hearing  in  an  amonnt 
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to  be  determined  by  the  commlaalon,  but  not 
In  excess  of  $3,000.  Unlike  the  schedule  of 
Injuries  provided  In  the  act,  the  compensa- 
tion provided  for  the  loss  of  hearing  Is  not 
based  upon  the  wage  received  by  the  dalm- 
ant  at  the  time  of  the  Injury,  bnt  the  amount 
of  compensation  to  be  awarded  for  loss  of 
hearing  is  to  be  determined  by  the  commis- 
sixm,  not  to  exceed  the  maximum  amount  of 
$3,000. 

In  the  Instant  case  the  commission  speetfl- 
cally  found  that  as  a  result  of  said  accident 
the  claimant  suffered  loss  of  the  hearing  In 
bis  left  ear.  It  seems  quite  clear  to  us  that 
the  loss  of  the  hearing  In  the  left  ear  is  the 
loss  of  hearing  as  provided  in  the  act,  and 
tliat  the  dalmant  was  entitled  to  the  com- 
pensation provided  for  In  the  act,  the  amount 
thereof  to  be  determined  by  the  commission 
within  the  limitation  fixed  by  the  act.  The 
commission  determined  the  amount  to  which 
tbe  claimant  was  entitled  to  be  $1,600.  In 
these  circumstances,  we  do  not  thinlc  that  tbe 
amount  as  found  by  the  commission  was  un- 
reasonable, or  that  the  commission  acted  ar- 
bitrarily In  fixing  the  award  in  that  sum. 

The  award  of  the  commission  Is  affirmed. 

PITCSHTORD,  V.  C.  J.,  and  MILLBK,  BI/. 
TINQ,  and  KENNAMER,  JJ^  concur. 


OOOD  V.  STATE.    (No.  A-378S.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  17,  1022.) 

(Byllalm*  iv  fh«  OowrtJ 

1.  Lareaay  «=>27— 0ns  who  knowingly  assists 
thief  In  dsposal  of  stolen  property  helii  gvllty 
•f  larceay. 

One  who  joins  with  a  thief  and  assists  in 
the  asportation  and  disposal  of  stolen  property, 
Itnoving  at  the  time  he  does  so  that  the  other 
acting  with  him  is  in  the  act  of  carrying  away 
tbe  property  of  another,  Is  eqaally  guilty  of  the 
larceny. 

2.  Criminal  law  «B>ll72(i)-^udament  not  re- 
vsrtad  bacaasa  of  minor  errors  In  Instructions, 
where  defendant's  own  testimony  Is  sufltolsnt 
for  eeavietlon. 

A  Jndgment  of  conviction  will  not  be  re- 
versed, because  of  minor  errors  in  the  court's 
instructioDS,  where  npon  the  defendant's  own 
testimony  a  conviction  should  have  resulted. 

Appeal  from  District '  Court,  Canadian 
Connty;  Jamea  I.  Phelps,  Judge. 

John  Gk>od  was  convicted  of  grand  larceny, 
and  he  appeals.    Afflrmed. 

A.  Q.  Morrison,  of  El  Beno,  for  plaintiff  In 
CRor. 

Oeorge  F.  Short,  Atty.  Gen.,  and  C.  W. 
King,  Asst  Atty.  Gen.,  for  the  State. 


MATSON,  J.  'XHU  IS  an  appeal  from  the 
district  court  of  Canadian  county,  wherein 
John  Grood  was  convicted  of  the  crime  of 
grand  larceny  and  sentenced  to  serve  la 
term  of  18  months'  imprisonment  in  the 
state  penitentiary.  A  short  statement  of 
the  facts  follows: 

Waverly  Barrett,  a  farmer  living  about 
10  miles  east  of  the  city  of  El  Reno,  Cana- 
dian county.  Old.,  was  the  owner  of  a  Stnde- 
baker  automobile.  He  kept  this  car  stored, 
when  not  in  use,  in  a  garage  on  the  farm, 
and  the  car  was*  equipped  with  five  32x4  au- 
tomobile casings.  Four  of  these  casings  were 
on  the  wheels,  these  were  Goodrich  casings. 
The  flfttt,  a  new  AJax  casing,  was  fastened 
to  the  rear  end  of  the  car  on  a  holder.  In 
the  latter  part  of  May,  1910,  all  these  casings 
were  stolen  from  the  car  during  the  night- 
time. Barrett  last  saw  the  casings  on  the 
car  about  6  o'clock  in  the  evening  and  when 
he  went  out  to  milk  very  early  the  next  morn- 
ing he  noticed  the  casings  were  gone.  It  had 
been  raining,  and  the  ground  was  damp  and 
muddy.  Barrett  discovered  the  shoeprints  of 
two  men  leading  up  to  and  away  from  the 
garage,  and  tracked  these  men  over  to  the 
public  highway,  where  a  car  equipped  with 
tires  the  size  used  on  Fords  was  seen  to  have 
stood.  Barrett  and  some  of  his  neighbors 
followed  the  tracka  of  this  car  into  the  city 
of  El  Reno,  where  the  tracks  could  not  longer 
be  followed  because  of  tbe  paved  streets. 
The  loss  was  reported  to  the  police  of  El 
Beno,  and  a  search  was  made  In  that  dty  the 
next  morning  for  a  car  having  a  peculiar 
tread  tire  of  tbe  kind  that  made  the  track 
which  these  parties  had  traced.  This  de- 
fendant was  at  that  time  operating  a  taxicab 
service  In  the  city  of  El  Reno.  The  car  op- 
erated by  him  had  a  casing  exactly  like  the 
one  the  parties  had  followed. 

Some  time  later  two  of  the  casings  stolm 
from  Barrett  were  found  on  an  automobile 
of  a  man  by  tbe  name  of  Jobe  in  the  city 
of  El  Reno,  and  upon  Investigation  it  was 
learned  that  Jobe  bad  bought  these  tires 
from  a  man  by  tbe  name  of  Griffith.  A  war- 
rant of  arrest  waa  obtained  for  Griffith 
charging  him  with  receiving  stolen  prop- 
erty. Griffith  disappeared,  was  afterwards 
located  in  the  state  of  Kansas,  but  returned 
to  El  Rena  After  bis  return,  John  Good 
and  a  boy  about  16  years  old  named  Dean 
Halbert  were  Jointly  charged  with  this  of- 
fense, on  information  apparently  obtained 
from  Griffith,  as  Griffith  was  a  witness  for 
tbe  state  in  this  trial,  and  testified  that  he 
and  Milton  Bruns  had  obtained  these  cas- 
ings late  at  night  from  Halbert  and  Good 
in  the  southeast  part  of  El  Reno,  that  Hal- 
bert and  Good  had  the  casings  In  Good's 
automobile,  that  they  said  they  had  trouble 
with  the  engine,  and  had  telephoned  into 
the  city  to  Bruns  to  come  out  and  get  tho 
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casioga,  and  Bmius  b&d  got  Griffith  to  go 
out  there  with  htm.  Bmns  at  that  time  was 
uperattng  a  motion  picture  machine  in  one 
of  the  theaters  in  Kl  Reno,  and  part  of  these 
uasings  were  taken  back  to  that  theater,  and' 
the  others  of  them  were  taken  by  Griffith 
for  use  on  an  automobile  that  he  owned,  but 
when  the  casings  would  not  fit  his  car  he 
Bold  them  to  Jobe,  and  in  that  way  the  cas- 
ings were  traced  back  to  the  xrassesslon  of 
Halbert  and  Good. 

Good  admits  that  Griffith  and  Brans  got 
the  casings  from  his  car  at  the  place  and 
time  testified  to  by  Griffith,  but  he  says  that 
he  was  employed  by  Halbert  in  his  capacity 
as  a  taxi  driver  to  make  a  trip  Into  the  coun- 
try; that  he  (Good)  had  no  knowledge  of 
what  Halbert  intended  to  do;  that  they  left 
El  Reno  about  8:30  one  evening,  and  drove 
out  east  of  town  quite  a  distance,  when  Hal- 
bert told  him  to  stop;  that  Halbert  got  out 
of  the  car  and  commenced  to  load  these  cas- 
ings Into  the  car  from  a  patch  of  weeds 
which  was  located  at  the  side  of  the  road; 
that  he  never  asked  Halbert  anything  about 
the  casings,  but  at  his  request  hauled  him 
back  to  m  Beno,  but  that  when  they  got  to  the 
southeast  part  of  town  the  engine  stopped, 
and  Halbert  went  and  called  Bmns  and  Grif- 
fith out  there;  that  Bmns  and  Griffith  came 
out  there  and  took  the  casings;  that  he 
never  had  anything  to  do  with  the  larceny 
of  the  casings,  and  never  received  any  of 
the  money  derived  from  their  sale;  that  he 
merely  accepted,  as  a  taxi  driver,  the  usual 
compensation  for  making  a  trip  of  this  kind; 
that,  although  he  knew  all  about  the  fact 
that  Griffith  and  Bruns  had  received  these 
casings  from  Halbert,  he  never  told  any  of 
the  officers  anything  about  It;  that  his  rea- 
son for  not  telling  anything  about  it  was 
that  he  thought  it  would  hurt  his  business. 
There  are  other  minor  facts  and  circum- 
stances which  are  unnecessary  to  relate. 

[1]  It  is  contended  that  this  evidence  is 
insufficient  to  sustain  conviction.  According 
to  the  testimony  of  the  state's  witnesses  two 
parties  stole  these  casings.  The  defendant 
admits  that  he  and  Halbert  went  out  there 
and  got  them.  Defendant  would  have  the 
Jury  believe  that  they  had  already  been 
taken  and  hid  in  a  patch  of  weeds  before 
they  went  out  there,  but  defendant's  story 
does  not  appear  to  be  credible.  Even  under 
his  own  statement  it  must  have  been  ap- 
parent to  him  that  Halbert  was  committing 
a  crimo ;  that,  when  he  loaded  these  casings 
into  the  defendant's  car,  he  was  stealing 
them.  All  the  surrorunding  circumstances 
were  of  audi  a  suspicious  character  that  the 
defendant  must  have  known  that  Halbert 
was  in  the  act  of  stealing  these  casings. 
Knowing  that,  fact,  he  assisted  him  in  the 
asportation  of  them.  We  believe  the  Jury 
was  Justified  in  returning  a  verdict  of  gail^ 


upon  the  defendant's  own  testimony.  One 
who  Joins  with  a  thief  and  assists  In  the  as- 
portation and  disposal  of  stolen  property, 
knowing  at  the  time  be  does  so  that  the  other 
acting  with  him  is  in  the  act  of  carrying 
away  the  property  of  another  is  equally 
guilty  of  the  larceny.  Brown  v.  State,  7  OkL 
Or.  678,  126  Pac.  26S.  Geo.  Reed  ▼.  State 
(No.  A.-a7e9)  210  Pac.  311,  decided  February 
25,  1922,  not  ypt  [officially]  reported. 

It  is  also  contended  ttiat  the  trial  court 
failed  to  Instruct  the  Jury  fully  on  Uie  in- 
gredients of  the  crime  of  grand  larceny.  An 
examination  of  the  instructions  given  leads 
us  to  conclude  that  the  charge  was  sufficient, 
especially  as  counsel  for  the  defendant  re- 
quested no  fnrther  Instruction  or  instructions 
embracing  the  constituent  elements  of  the 
crime. 

[2]  It  is  also  contended  that  the  trial  court 
erred  in  refusing  to  give  the  defendant's 
requested  Instruction  on  circumstantial  evi- 
dence. The  trial  court  gave  an  Instrnctiou 
on  circumstantial  evidence  which  was  a 
modification  of  the  instruction  requested.  A 
Judgment  of  conviction  will  not  be  reversed 
because  of  minor  errors  in  the  court's  in- 
structions, where,  upon  the  defendant's  own 
testimony,  a  conviction  should  have  resulted. 

The  Judgment  is  affirmed. 

DOYI^B,  P.  J,  and  BESSET,  3.,  concur. 


Monasters  v.  state.  (No.  3747.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  13,  1922.) 

(Svtlalut  hv  the  Court.) 

1.  Constltntlonal  law  ®=»8I— Regolatloa  or 
•vppressioa  of  practice  or  professloa  of  com- 
muNicatIng  with  departed  spirits  through  a 
"meiHiMn"  while  in  a  state  of  trance  is  witblo 
•tato's  police  power. 

The  regtilation  or  suppression  of  the  art. 
practice,  or  profession  of  communicating  with 
departed  spirits  by  a  person  known  as  ■  "me- 
dium" while  in  a  state  of  trance,  who  imparts 
such  communications  for  hire,  whether  it  be 
done  pursuant  to  a  system  of  philosophy,  re- 
ligion, legerdemain,  or  metaphysical-  science,  is 
within  the  police  power  of  the  state. 

2.  Constitutional  law  9=>84 — The  practice  of 
communicating  with  departed  spirits,  If  a  part 
of  an  established  religion,  is  not  wtthia  the 
purview  of  federal  and  state  ConstltntioDa 
relating  to  free  exercise  of  reiigioa. 

Assimiing  that  the  practice  of  commonicat- 
ing  with  departed  spirits  ia  a  part  of  an  estab- 
lisbed  religion,  such  practice,  if  inimical  to  the 
good  order  and  general  welfare  of  the  commn- 
nity  or  In  conflict  with  the  general  penal  laws, 
is  not  within  the  purview  of  the  provlsioiia  of 
the  federal   and  state   Constitutions,   relating 
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to   tbe  establishaieiit  «t  religion  or  the  free 
exercise  thereof. 

3.  Olsonlerly  oonduot  «=>&— In  a  proseoutlon 
for  fortune  telling  whether  tbe  practloe  of 
spirituallstio  commuoicatloa  should  be  clas- 
sified as  religious  held  not  ascertainable. 

Whether  the  practice  of  spiritaalistic  com- 
munications should  be  classified  as  religions  or 
philosophical,  or  is  a  Icind  of  specnlative  psychic 
phenomenon  or  exercise,  cannot  be  condorively 
ascertained  from  this  record. 

4.  Constitutional  law  9=>84— While  statutes 
may  not  Interfere  with  religious  beliefs,  tliey 
nay  with  practices. 

Laws  are  made  for  the  government  of  ac- 
tions, and,  while  they  cannot  interfere  with 
mere  religious  l>eliefs,  they  may  with  practices. 

fAdditional  ByXlahut  by  Editorial  Stalf.) 

5.  Disorderly  conduct  «=»l— In  prosecutiaa  for 
fortune  telling  defended  a*  a  religious  exer* 
else;  "religion"  defined. 

In  a  prosecution  for  fortune  telling  through 
alleged  communication  with  departed  spirits, 
"religion"  has  reference  to  man's  relation  to 
Divinity,  to  reverence,  worship,  obedience,  and 
submission  to  mandates  and  precepts  of  super- 
natural or  superior  beings,  and  in  its  broadest 
sense  to  include  all  forms  of  belief  in  the  ex- 
istence of  superior  beings  exercising  power 
over  human  beings  by  volition,  imposing  rules 
of  conduct,  with  future  rewards  and  punish- 
ments (citing  Words  and  Phrases,  Second  Se- 
ries, Religion). 

Appeal  from  County  Court,  Oklahoma 
County ;    W.  R.  Taylor,  Judga 

Mrs.  L.  D.  McMasters  was  conTlcted  of 
fortune  telUng,  and  she  appeals.    Affirmed. 

Gustave  A.  Erixon,  of  Oklahoma  City,  for 
idaintur  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  tbe  State. 

BESSBT,  J.  This  action  is  an  outgrowth 
of  an  alleged  spiritualistic  "reading"  by  a 
■Medium"  in  a  state  of  trance,  puri)orting  to 
convey  a  message  to  one  Bessie  Jones  from 
the  B^rit  of,  Minnehaha,  a  legendary  Indian 
girl  as  found  In  Longfellow's  poem  Hiawatha. 
Bessie  Jones,  an  attach^  of  the  county  attor- 
ney's office,  for  tbe  purpose  of  laying  a  foun* 
dation  for  this  prosecution,  went  to  the  resi- 
dence of  tbe  medium,  Mrs.  McMasters,  in 
Oklahoma  City,  and  there  solicited  tbe  read- 
ing, wblcb  was  given  in  consideration  of  the 
payment  of  $1.  Tbe  medium,  after  going 
into  a  trance,  got  into  communication  with 
the  departed  spirit  of  Minnebaba,  and  con- 
veyed to  Miss  Jones  a  message,  part  of  wblcb 
was  as  follows: 

"Q.  What  did  she  say?  A.  That  I  wasn't 
working  at  the  present  time,  but  that  I  was 
going  to  have  a  job  offered  me  right  away,  a 
good  jt>b,  and  that  I  would  "take  it;    and  then 


And  she  said  I  was  going  to  meet  a  blond  fellow 
—a  blond-headed  fellow — and  also  a  black- 
headed  fellow,  and  that  this  blond-headed  fel- 
low would  come  l>etween  me  and  the  black- 
headed  fellow,  and  that  I  was  going  to  marry  a 
wealthy  man— 

"Q.  Did  she  make  any  charge  for  that  infor- 
mation?   A.  Yes,  sir;    she  did. 

"Q.  State  what  else  she  did  when  you  got 
ready  to  leave.  A.  When  I  got  ready  to  leave 
she  gave  me  six  calling  cards. 

"Q.  Did  she  ask  you  to  do  anything  with 
them?  A.  No,  sir.  She  gave  me  six  calling 
cards  and  asked  or  said  for  me  to  give  them 
to  my  friends." 

Tbe  statute  under  wblcb  this  prosecutl<m 
was  brought  (section  1,  chapter  69,  Session 
Laws  of  1915)  is  as  follows: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons, pretending  or  professing  to  tell  fortunes 
by  the  use  of  any  snbUe  craft,  means  or  device 
whatsoever,  either  by  palmistry,  dairvoyancy 
or  otherwise,  plying  his  or  her  trade,  art  or 
profession  within  the  state  of  Oklahoma,  to 
make  any  charge  therefor  eitner  directiy  or  in- 
directly, or  to  receive  any  gift,  donation  or  sui>- 
scripdon  by  any  means  whatsoever  for  the 
some." 

For  a  violation  of  this  statute  a  minimum 
penalty  is  provided  of  a  fine  in  any  sum  not 
less  tban  $50  and  imprisonment  for  not  less 
than  30  days.  In  this  case  the  defendant  was 
given  the  minimum  punishment 

It  is  earnestly  contended  by  defendant's 
attorney,  In  an  exhaustive  and  well-written 
brief,  that  this  sentence  should  be  set  aside 
on  the  constitutional  ground  that  her  arrest 
and  conviction  were  unlawful,  as  an  interfer- 
ence with  the  free  exercise  of  her  religious 
beliefs  and  practices;  that  for  a  number  of 
years  she  had  been  a  member  of  the  National 
Spiritualist  Association,  Incorporated  under 
tbe  laws  of  the  state  of  Oklahoma,  and  that 
she  was  regularly  licensed  to  give  spiritual 
advice  to  others;  that  many  of  tbe  tenets, 
beliefs  and  practices  of  this  cult  are  religious 
in  their  nature.  Including  tbe  practice  of 
communicating  with  departed  spirits. 

The  declarations  and  principles,  as  con- 
tained in  the  constitution  and  by-laws  of  this 
assodation,  are  as  follows: 

(1)  A  belief  in  infinite  Intelligence. 

(2)  That  tbe  various  manifestations  of  na- 
ture's laws,  physical  or  spiritual,  are  the  ex- 
pression of  this  infinite  intelllg«ice. 

(3)  That  a  correct  understanding  of  na->, 
ture's  laws  and  living  in  harmony  therewith 
is  en](rined  upon  its  members. 

(4)  A  belief  in  the  continiiity  and  individu- 
ality of  existence  after  death  and  the  possi- 
bility of  communication  with  departed  spir- 
its. 

(5)  A  belief  In  the  Golden  Rule. 

(6)  That  each  individual's  happiness  and 
moral  responsibility  is  dependent  upon  obedl- 


she  said  I  was  going  to  take  a  trip  right  away,  i  ence  to  nature's  psychic  laws. 
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(7)  That  tlie  privilege  of  reformation  la 
continuous  bere,  as  well  as  In  the  hereafter. 

Other  excerpts  from  the  constitution  are 
as  follows: 

"The  objects  of  said  associatioii  shall  be  the 
organization  of  the  varions  spiritual  societies 
of  the  Dnited  States  into  one  general  associa- 
tion for  promoting  mutual  aid  and  co-operation 
In  the  benevolent,  charitable,  educational,  lit- 
erary, musical,  scientific,  religious  and  mis- 
sionary purposes  and  enterprises  germane  to 
the  phenomena,  science,  philosophy,  and  religion 
of  Spiritualism." 

"We  recognize  mediumship  as  'the  founda- 
tion of  Spiritualism,  as  giving  proofs  of  the 
continuity  of  life  after  so-called  death,  as  fur- 
nishing advice  and  spiritual  instruction  for  our 
guidance,  moral  development  and  physical  well- 
being;  and  that,  to  insure  the  best  results,  our 
mediums  need  protection  and  encouragement, 
and,  in  cases  of  indigence,  financial  aid;  there- 
fore, special  funds  should  be  set  aside  for  such 
purpose,  under  the  supervision  of  the  board  of 
trustees." 

"The  ministry  of  Spiritualism  shall  consist  of 
three  classes,  to  wit:  Pastors,  licentiates  and 
associate  ministers." 

Ever  since  the  dawn  of  history  there  have' 
been  those  who  have  believed  In  the  influence 
of  good  and  evil  spirits.  The  devil  himself 
was  a  fallen  angel,  cast  out  of  heaven.  If. 
then,  both  good  and  evil  spirits  communicate 
with  men,  the  character  of  the  spirit  mes- 
sages win  necessarily  vary  accordingly.  Wo- 
men desiring  information  concerning  their 
amours  should  consult  the  spirit  of  Ruth,  of 
Delilah,  or  of  Cleopatra;  men  might  well 
inquire  of  the  spirit  of  King  Solomon,  of 
Henry  the  Eighth,  or  of  Aaron  Burr. 

The  writings  of  Dante,  of  Shakespeare  and 
of  Milton,  as  well  as  of  the  modem  poets, 
abound  with  examples  of  the  belief  in  spirits. 

"Aerial  aplrlts,  by  grsat  Jove  designed 
To  be  on  earth  the  guardians  of  mankind; 
Invisible  to  mortal  eyes  they  go. 
And  make  our  actions  good  or  bad  below. 
Tbey  can  reward  with  glory  or  with  gold— 
A  power  they  by  divine  permission  hold." 

— Heatod. 

"The  tplrlta  pervereei  with  easy  Interoonrae, 
Past  to  and  (ro  to  tempt  or  punish  morula." 

—Milton. 

Since  both  the  federal  and  state  Consti- 
tutions forbid  the  abridging  of  the  freedom 
of  conscience  and  religious  liberty,  we  are 
confronted  with  the  question  whether,  as  a 
matter  of  law,  the  beliefs  and  practices  of 
Spiritualism,  as  shown  by  this  record,  con- 
stitute a  religion  within  the  meaning  of  the 
federal  and  state  Constitutions;  and  wheth- 
er, if  it  is  a  religion,  the  practice  of  commu- 
nicating with  departed  spirits  through  a  spir- 
itualist medium  is  within  the  purview  and 
protection  of  the  Constitution. 

[(]  It  has  been  held  that  "religion"  has 
reference  to  man's  relation  to  Divinity;  to 
reveroice,  worship,  obedience,  and  submis- 
sion to  the  mandates  and  precepts  of  super- 
natural or  iuperior  beings.    In  its  broadest 


sense  it  indudes  all  forms  of  belief  in  the 
existence  of  superior  beings,  exercising  power 
over  human  beings,  by  volition,  imposing 
rules  of  conduct  with  future  rewards  and 
punishments.  Davis  v.  Season,  133  U.  S.  333, 
10  Sup.  Ct  299,  33  L.  Ed.  63T;  4  Words  and 
Phrases,  Second  Series,  p.  253;  People  v. 
Board  of  Education,  245  IlL  334,  92  N.  B. 
251,  29  L.  R.  A.  (N.  S.)  442,  19  Ann.  Cas.  220; 
State  V.  Amana  Society,  132  Iowa,  304,  109 
N.  W.  894,  8  U  R.  A.  (N.  S.)  900,  U  Ann. 
Cas.  231. 

[3]  Applying  these  definitions  and  authori- 
ties  to  the  facts  shown  by  this  record,  we  ad- 
mit our  inability  to  decide  conclusively  wheth- 
er this  Is  a  religion,  or  whether  it  is  a  mere 
philosophy  or  a  system  of  metaphysical  spec- 
ulation. We  are  inclined  to  lean  toward  tlie 
latter  view,  but  we  have  not  been  sufllclently 
advised  to  decide  that  point.  We  do  affirm 
that  this  record  tends  to  show  that,  whether 
religious  in  its  nature  or  not,  it  Is  a  syston 
of  speculative  philosophy,  attended  with  su- 
perstitions credulity  and  in  the  instant  case 
tinged  with  hypocrisy.  This  association  pre- 
scribes no  confession  of  religions  faith:  no 
rules  of  conduct,  directing  what  its  members 
shall  do  or  refrain  from  doing,  except  as  be- 
fore stated.  Its  principles  of  phllanthrtqyy 
and  Its  belief  in  the  Golden  Rule  would  ap- 
ply to  the  Mas(»lc  Order,  the  Elks,  the 
Rotary  Club,  or  the  Boy  Scouts,  and  like  or^ 
ganlzations,  none  of  which  are  considered  !•• 
llglous  organizations. 

[21  But,  assuming  that  it  is  a  religloii,  re- 
ligious liberty  does  not  Include  the  right  to 
introduce  and  carry  out  every  scheme  or  pur- 
pose which  persons  see  fit  to  claim  as  a  part 
of  their  religious  system.  No  one  can  stretch 
his  liberty  so  as  to  interfere  with  that  of 
his  neighbor,  or  violate  police  regulations 
or  the  penal  laws  of  the  land,  enacted  for  tlM 
good  order  and  general  welfare  of  all  the  peo- 
ple liberty  founded  by  the  fathers  was  not 
license  unrestrained  by  law.  Owens  v.  State, 
6  Okl.  Cr.  110,  116  Paa  845,  36  U  R.  A.  (N. 
S.)  633,  Ann.  Cas.  1913B,  1218;  Davis  v.  Bea- 
son,  supra;  Frazee  Case,  63  Mich.  396,  30 
N.  W.  72,  6  Alto.  St  Bep.  310;  Murphy  t. 
Ramsey,  114  U.  S.  15,  6  Sup.  Ct.  747,  28  X<. 
Ed.  47;  State  v.  Neltzel,  69  Wash.  667,  126 
Pac.  939.  43  L.  R.  A.  (N.  S.)  203,  Ann.  OU. 
1914A,  899. 

In  the  Davis  Case  Mr.  Justice  Field,  qnot- 
ing  Mr.  Justice  Walte  in  an  earlier  case 
(Reynolds  v.  U.  S.,  98  U.  S.  146,  26  U  Bd. 
244),  said: 

"There  have  been  sects  which  denied  as  • 
part  of  their  religions  tenets  that  there  should 
be  any  marriage  tie,  and  advocated  promiscuous 
intercourse  of  the  sexes  as  prompted  by  the 
passions  of  their  members.  *  *  •  Imwb 
are  made  for  the  government  of  actions,  and 
while  they  cannot  interfere  with  mere  rel^tons 
beliefs,  •  •  •  they  may  with  practicea 
Suppose  one  believed  that  human  sacrifice* 
were  a  necessary  part  of  rellgioas  worsUp. 
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would  It  be  seriously  contended  that  the  dvil 
gOTemment  under  which  he  lived  could  not  in- 
terfere to  prevent  a  sacrifice?  Or,  if  a  wife 
relieiously  believed  it  was  her  duty  to  burn 
herself  upon  the  funeral  pile  of  her  dead  hus- 
band, would  it  be  beyond  the  power  of  the  civil 
government  to  prevent  her  carrying  her  belief 
into  practice?  So  here,  as  a  law  of  the  organi- 
sation of  society  under  the  exclusive  dominion 
of  the  United  States,  it  is  provided  that  plural 
marriages  shall  not  be  allowed.  Can  a  man  ez- 
CQse  his  practices  to  the  contrary  because  of 
his  religious  belief?  To  permit  this  would  be 
to  make  the  professed  doctrines  of  religious  be- 
lief superior  to  the  law  of  the  land,  and  in  ef- 
fect to  permit  every  citizen  to  become  a  law 
unto  himself.  Government  could  exist  only  in 
name  under  such  circumstances." 

[1,4]  Even  U  the  purposes  of  this  organl' 
aatlon  are  religionB  in  their  nature,  it  is  dif- 
ficult to  see  bow  the  practice  of  giving  "read- 
ings" or  telling  fortunes  concerning  the  mat- 
ing Inclinations  of  men  and  women  could  be 
religious,  in  any  sense.  This  medium,  while 
In  a  trance  and  assuming  to  speak  for  Min- 
nehaha, told  Bessie  Jones,  whom  she  sup- 
posed to  be  a  lovelorn  girl,  that  sh6  would 
soon  meet  an  attractive  blond  boy,  and  that 
later  a  brunette  would  supplant  him  In  her 
affections ;  that  she  would  soon  go  on  a  long 
Journey;  that  she  would  eventually  marry 
a  man  of  wealth,  etc  All  of  which  sounds 
Teiy  secular  to  this  court  It  seems  very 
like  a  Oypsy  fortune  teller,  or  the  reading  of 
the  palm  by  some  wrinkled  old  hag,  or  the 
interpretations  of  a  crystal  gazer  in  a  freak 
side  show.  Doubtless  it  was  this  species  of 
hypocrisy  and  legerdemain  that  this  statute 
was  intended  to  suppress.  An  innocent  prac- 
tice or  entertainment,  whether  of  a  religious 
nature  or  not,  may  be  regulated  or  suppress- 
ed where  the  tendencies  and  temptations  to 
pervert  It  Into  evil  channels  is  manifest,  and 
where  the  evil  is  likely  to  overbalance  the 
good.  Fantastic  philosophers  and  religious 
sealots,  like  other  people,  must  conform  to 
wholesome  police  regulations.  6  B.  C.  Ia 
OonsUtutlonal  Law,  {  237.-  - 

On  the  other  hand,  there  have  been  and 
now  are  many  persons  of  extraordinarily 
high  mentality  and  intelligence  who  Implicit- 
ly believe  that  communication  can  be  had 
with  departed  spirits  through  a  spiritualist 
medium.  One  of  the  most  prominent  adher- 
ents of  this  faith,  A.  Ck)nan  Doyle  (who  should 
not  be  confused  with  Thomas  H.  Doyle,  pre- 
siding Judge  of  this  court)  claims  that  de- 
parted souls  are  enveloped  with  a  kind  of  ex- 
ternal body,  capable  of  being  photographed, 
and  that  such  photographs  are  In  existence; 
also,  that  he  has  the  physical  writing  of  a 
letter  written  by  a  spirit  friend.  Maybe  so 
— but,  like  Bessie,  the  stool  pigeon,  we  are 
somewhat  skeptical. 

It  Is  not  for  this  court,  however,  to  Judge  of 
the  merits  or  demerits  of  philosophies,  cults, 
or  religions;   We  are  expected  to  dedde  tlie 


law  so  far  ab  It  relates  to  the  concrete  facts 
shown  In  this  record.  The  legendary  Ulnne- 
haha  never  existed  in  the  flesh;  hence  a 
continuity  of  her  spirit  cannot  exist  in  the 
spirit  world.  Unlike  Conan  Doyle,  this  medi- 
um produced  no  photograph  of  the  spirit  of 
Minnehaha.  Her  Identity  was  not  establish- 
ed. Some  unknown,  playful  spirit  may  have 
deceived  the  medium,  or  she  may  have  in- 
tended to  deceive  her  client  Bessie.  Hia- 
watha and  Minnehaha  were  creatures  of  the 
imagination  of  the  poet  Long^fellow.  It  is  a 
pretty,  fascinating  love  poem,  with  a  natu- 
ral appea}  to  girls  who  long  for  romance  in 
loT&    For  example: 

"As  unto  tbe  bow  tho  cord  Is, 
So  unto  tbe  man  Is  woman. 
Tbougb  she  beoda  blm,  aba  obeya  bto, 
Tbougb  abe  draws  him,  7«t  ihe  follow*— 
Useleaa  each  wltbout  tbe  otber. 
Tbtis  tbe  routhtul  Hlawatba. 
Said  wltbtn  bimself  and  pondered, 
Mucb  perplexed  by  various  (eellngsi 
Listless,  loosing,  hoping,  tearing. 
Dreaming  still  ot  MlDnebalia, 
Of  tbe  lovelr  laughing  Water 
In  the  land  ot  tbe  Dakotas." 

If  sure  of  her  IdenUty,  It  would  be  weO 
worth  a  dollar  of  any  girl's  money  to  have 
the  benefit  of  the  advice  of  the  sparkling, 
romantic  spirit  of  Minnehaha. 

But  the  unrestrained  practice  of  this  art, 
or  whatever  it  may  be,  Is  susceptible  of  abuse 
within  tbe  power  of  the  Legislature  to  sup- 
I^ess.  Its  mandates,  within  constitutional 
limitations,  bind  this  court  Appeals  to  the 
spirit  world  might  avail  before  the  case 
reaches  us,  but  here  we  have  no  Jur^^ctl<m 
over  any  spirits  except  those  banned  by  the 
prohibitory  law,  such  as  "Bourbon,"  "Moim- 
taln  Dew,"  "Forked  Lightning,"  and  like  dis- 
tillates— like  those  in  the  spirit  world,  some 
good  and  some  bad. 

The  only  practical  appeal  remaining  is  an 
api>eal  to  the  Governor  for  executive  clemen- 
cy. Since  no  one  was  Injured,  we  feel  that 
executive  clemency  would  be  proper,  at  least 
to  the  extent  of  setting  aside  the  Jail  sentence. 
The  sentence  imposed  was  the  minimum  pro- 
vided by  law,  so  that  this  court,  on  affirm- 
ance, la  powerless  to  modify  it  This  case, 
on  the  law  and  the  facts,  should  be  affirmed ; 
and  It  Is  so  ordered. 

DOYLB,  P.  Jn  and  MATSON,  J,,  concur. 

MATSON,  J.  (concurring).  While  A.  Oo- 
nan  Doyle  should  not  be  confused  "with 
Thomas  H.  Doyle,  presiding  Judge  of  this 
court,"  neither  should  Bessie,  the  medium's 
patron,  be  confused  with  Kl  S.  Bessey,  As- 
sociate Judge  of  this  court  and  writer  of  the 
opinion.  I  am  reliably  informed  that  there  is 
no  relationship  either  by  affinity  or  consan- 
guinity between  either  of  the  Doyles  or  ei- 
ther of  tbe  Besseys. 

Verily,  the  spirit  of  regulation  Is  abroad 
In  tbe  land.    For  some  time  most  ot  tbe 
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states  have  been  regulating  the  mediums 
of  commimlcatlon  between  human  beings  such 
as  the  telephone  and  telegraph.  Now  this 
state  proposes  to  regulate  the  mediums  of 
communication  with  the  spirit  world.  The 
maxim  is,  sic  ad  astra.  Certainly,  further 
than  this  we  cannot  go. 

Again,  is  the  statute  in  question  merely 
regulatory  or  is  It  prohibitory?  Any  «c- 
saloon  keeper  can  explain  the  difference  be- 
tween regulation  and  prohibition.  Can  the 
state  constitutionally  prohibit  communica- 
tion with  the  spirit  world,  with  which,  so  far 
as  I  am  advised,  we  are  at  peace?  If  it  can- 
not, can  it,  under  the  Fourteenth  Amend- 
ment, deny  the  mediums  of  such  communica- 
tion a  reasonable  compensation  for  the  serr- 
ices  rendered?  These  queries  appear  to  me  to 
be  pertinent  in  the  instant  case. 

However,  assuming  that  the  statute  in 
question  is  not  in  contravention  of  the  com- 
merce clause  of  the  federal  Constitution,  and 
that  the  state  has  power  to  regulate,  I  con- 
cur, because  the  medium  in  question  had  nev- 
er filed  her  schedule  of  rates  with  the  State 
Corporation  CommlsslcML 


POWELL  V.  STATE.     (No.  A-3740.) 

(Criminal  (?oart  of  Appeals  of  Oklahoma. 
Jmie  19,  1922.) 

fSvttaiu*  by  the  OonrtJ 

1.  Information  held  tufflclent. 

Information  examined,  and  Md  soffident  to 
diarge  the  crime  of  receiving  stolen  property. 

2.  Indictment  and  Information  «=>I22(I)  — 
County  attorney  may  file  information  charg- 
ing crime  according  to  facts  In  evidence  at 
preliminary  examination,  where  not  waived. 

Where  preliminary  examination  la  not  waiv- 
ed and  evidence  is  taken,  the  county  attorney 
is  anthorized  to  file  an  information  in  the  trial 
court  charging  the  crime  according  to  the  facts 
in  evidence  at  the  preliminary  examination. 

3.  Criminal  law  «=>5 10— Evidence  held  lntaffl> 
olent,  there  being  no  oorroboration  of  aooom- 
pllees'  testimony  oonneoting  defendant  with 
receipt  of  stolen  property. 

For  reasons  for  holding  the  evidence  in- 
sufficient to  support  the  conviction;  see  body  of 
opinion. 

Appeal  from  Superior  0>urt,  Okmulgee 
County;   R.  E.  Simpson,  Judge. 

Earve  Powdl  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  Reversed 
and  remanded,  with  directions. 

Morgan,  pinkston  &  Hepburn,  of  Henry- 
etta,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  (3en.,  and  W.  a  Hall, 
Asst  Atty.  Oen.,  for  the  State. 


IIATSON,  J.  This  Is  an  appeal  from  the 
superior  court  of  Okmulgee  county,  wherein 
Harve  Powell  was  convicted  of  the  crime  of 
receiving  stolen  proi>erty,  and  sentenced  to 
serve  a  term  of  3  years  and  6  months  impria- 
onment  in  the  state  penitentiary. 

[1]  It  is  first  contended  that  the  Informa- 
tion is  Insufficient  The  question  of  the  In- 
sufficiency of  the  information  was  first  rais- 
ed by  general  demurrer  and  secondly  by  ob- 
jection to  the  introduction  of  evidence,  upon 
the  ground  that  the  Information  was  not  suf- 
ficient to  charge  the  crime  of  receiving  stol- 
en property  or  any  other  oflTense  under  the 
laws  of  this  state.  The  Information  fol- 
lows the  form  approved  by  this  court  in  the 
case  of  Price  v.  State,  9  Okl.  Cr.  359,  364. 
131  Pac.  1102,  and  is  sufficient 

[2]  It  Is  next  contended  that  the  trial 
court  erred  In  overruling  the  defendant's  plea 
In  abatement  on  the  ground  that  he  had 
never  been  held  to  answer  the  particular  of- 
fense of  receiving  stolen  property.  This  as- 
signment of  error  is  purely  technical.  It 
is  urged  that  because  the  transcript  of  the 
examining  magistrate  discloses  that  after  the 
preliminary  examination  the  defendant  was 
held  upon  the  charge  of  "receiving  and  aid- 
ing In  the  sale  of  stolen  proi>erty,"  he  was 
not  held  to  answer  to  the  charge  of  receiving 
stolen  property.  As  the  preliminary  exam- 
ination was  not  waived,  the  county  attorney 
vras  authorized  to  file  an  Information  In  the 
district  or  superior  court  charging  the  crime 
committed  according  to  the  facts  in  evidence 
at  the  preliminary  examination.  Williams 
et  al.  v.  State,  6  Okl.  Or.  873,  118  Pac.  1006; 
Litfle  V.  State  (Okl.  Cr.  App.)  204  Pac.  305 
(opinion  Feb.  18,  1922,  not  yet  officially  re- 
ported). Further,  the  Indorsement  of  the  ex- 
amining magistrate  in  the  language  above  set 
out  was  sufficient  and  not  misleading. 

It  Is  next  contended  that  the  trial  court 
erred  In  overruling  the  defendant's  motion 
at  the  conclusion  of  the  state's  evidence  for 
a  directed  verdict  of  "not  guilty." 

It  is  also  contended  that  the  evidence  In 
this  case  is  wholl}^  insufficient  to  sustain  the 
conviction.  In  that  there  Is  no  sufficient  coi«- 
roboration  of  accomplice  testimony  to  nteet 
the  requirements  of  the  statute  These  assign- 
ments of  error  involve  a  consideration  of  the 
entire  evidence. 

The  defendant  was  Jointly  infonned. 
against  with  O.  C  Bart  and  J.  BL  C!Une  with 
having — 

"unlawfully,  feloniously,  and  knowingly  re- 
ceived and  bought  from  some  person  to  the 
county  attorney  unknown  *  •  •  one  five- 
passenger  Ford  touring  ear  of  the  value  of 
$S00,  the  personal  property  of  and  taken  from 
the  poBsesBion  of  one  Charles  Cameron,  the 
said  Harve  Powell  and  O.  C.  Hart  and  J.  EL 
Cline  well  knowing  the  said  property  to  have 
been  stolen  from  the  said  Chailea  Cameron," 
etc. 
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The  state  took  a  severance  and  elected  to 
try  the  defendant  Powell  first  On  the  trial 
the  codefendants  Hart  and  Cline  Tolnntarily 
testified  against  this  defendant,  waiving  all 
privileges  and  Immunities. 

If  a  conviction  were  Justified  In  this  state 
on  the  uncorroborated  testimony  of  accom- 
plices, this  conviction  should  stand,  as  the 
testimony  of  Hart  and  dine  is  sufficient.  If 
believed,  to  authorize  a  verdict  of  guilty,  but 
section  6884,  Rev.  Laws  1910,  provides  that— 

"A  conviction  cannot  be  had  upon  the  tes- 
timony of  an  accomplice,  unless  be  be  cor- 
roborated by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense,  and  the  corroboration  is  not  suffl- 
dent  if  it  merely  show  the  commission  of  the 
offense  or  the  circumstances  thereof." 

Let  OS  review  the  testimony  of  the  various 
witnesses  in  the  light  of  the  requirements  of 
the  above  statute. 

Charles  Cameron,  the  owner  of  the  Ford 
touring  car  in  question,  merely  testified  to 
the  theft  thereof  from  bis  garage  in  the  town 
of  HaskeU  on  the  night  of  February  16, 1919, 
and  also  to  the  marks,  etc.,  by  which  the  car 
could  be  identified. 

Roy  Heaton  testified  that  be  lived  at  Has- 
keU and  was  acquainted  with  the  Ford  tour- 
ing car  owned  by  Charles  Cameron ;  that  he 
went  to  Henryetta  and  saw  the  ear  In  a  build- 
ing down  by  the  fire  department  This  wit- 
ness testified  to  nothing  that  tended  to  con- 
nect the  defendant  with  the  receipt  of  the 
ear  after  its  larceny. 

J.  EJ.  Cline,  codefendant  testified  that^— 

He  was  a  derk  in  a  grocery  store  at  Henry- 
etta, that  he  never  bought  a  Ford  car  from 
this  defendant,  that  on  the  morning  of  Febru- 
ary 17,  1919,  he  went  to  the  Miners'  National 
Bank  to  make  a  deposit,  that  some  one  called 
him,  and  he  looked  back  and  saw  Powell  and 
Hart  and  a  fellow  that  gave  his  name  aa  Oreen 
standing  there.  "I  turned  to  Powell  because 
Powell  knew  I  was  on  a  trade  to  sell  a  Stude- 
baker  car.  He  sakcd  me  if  I  had  bought  the 
ear  yet.  I  said,  'No.'  This  fellow  spoke  up 
and  said  he  bad  one  to  sell.  I  asked  him  what 
kind.  He  said  five-passenger  Ford,  almost  new. 
I  asked  him  if  be  could  make  a  bill  of  sale. 
He  said,  'Yes.'  I  asked  Powell  if  he  would 
sign  the  bill  of  sale  on  this  car.  He  said  he 
thought  it  was  all  right— would  sign  the  bill  of 
sale.  We  went  and  got  a  bill  of  sale,  and 
then  went  back  to  Powell's  car,  which  was 
standing  in  front  of  the  bank.  We  got  in  his 
car,  drove  down  Main  street  to  the  Frisco 
Depot,  went  a  block  north,  then  tamed  west 
«n  Broadway  one  block,  then  four  or  five  doors 
west  on  Trugeon,  and  Oreen  was  standing  on 
a  porch  there.  He  got  in  the  car,  and  we  drove 
west  on  Trugeon  until  we  reached  Main  street 
and  Green  said  he  would  make  out  the  bill 
of  sale.  He  made  it  out.  I  paid  him  $260 
for  the  car.  I  paid  him  in  cash.  The  car  at 
that  time  was  just  across  the  street  from 
Hart's  house  and  a  little  west  of  Powell's  house. 
After  that  we  started  back  to  town  in  Powell's 
car,  Powell,  Oreen,  and  myself.    I  got  out  of 


the  car  at  Eighth  and  Main,  and  Hart  drove 
the  Cameron  car  orei  there.  I  gat  in  the 
Cameron  car  with  him,  and  we  drove  out  south 
about  a  mile  and  a  half,  and  Hart  changed 
the  numbers  on  the  car  by  filing  them  off  and 
putting  new  numbers  on  with  a  stencil.  After 
that  Hart  came  to  me,  and  wanted  to  bay  the 
car  back,  and  I  sold  it  to  him  for  $290.  After 
that  Powell  came  to  me  at  the  store  and  asked 
me  if  I  had  sold  the  car  to  Hart;  said  there 
was  a  car  they  were  having  trouble  with  down 
at  the  garage.  He  believed  it  was  the  same 
car.  We  drove  down  to  the  garage  to  see  it 
it  was  the  same  car,  and  Powell  looked  at  the 
car  and  said.  Tea:  that's  the  car.'  A  day 
or  two  later  Hart  told  me  they  were  having 
trouble  over  the  car,  and  it  looked  like  if  I 
didn't  take  the  car  I  would  lose  my  money  and 
the  ear  too." 

Cross-examination:  Witness  said  that 
about  three  weeks  before  he  bought  this  car 
he  bad  told  Harve  Powell  to  be  on  the  look- 
out for  a  car  for  bim  If  be  could  find  one 
cheap ;  that  he  did  not  understand  Powell  to 
be  the  owner  of  this  car ;  that  he  understood 
Jim  Green  to  be  the  owner  of  the  car ;  that 
Hart  and  Powell  did  not  sign  the  bill  of  sale 
in  the  same  place  Green  signed  it;  that  he 
thinks  they  signed  it  as  witnesses;  that 
Powell  never  told  bim  that  the  car  was  hla, 
or  that  be  had  an  Interest  In  it 

O.  C.  Hart  testified:  That  he  knew  some 
things  about  the  Cameron  car.  That  be  first 
saw  tbe  car  back  of  Harve  Powell's  bouse 
about  7  or  8  o'clock  in  the  morning  of  the 
day  tbey  sold  the  car  to  Cline.  That  the 
fellow  Jim  Green  also  went  under  tbe  name 
of  Cotton  Wilder.  Witness  had  seen  Jim 
Green,  or  Wilder,  two  or  three  times  before 
that,  and  bad  bought  one  car  from  bim  be' 
fore  that  Witness  also  corroborates  Cllne's 
statements  as  to  tbe  purchase  of  the  car 
and  the  changing  of  tbe  numbers.  Witness 
also  stated  that  be  got  tbe  stencils  to  change 
tbe  numbers  with  at  Harve  Powell's  bouse, 
and  got  tbe  file  over  at  his  own  bouse.  That 
two  or  three  weeks  after  that  be  bought  the 
car  back  from  Cline,  and  took  it  to  the  Bar- 
field  garage  and  traded  It  to  Fred  White  for 
a  Ford  roadster.  That  after  be  sold  the  ear 
to  Fred  White  he  had  a  talk  with  Powell  In 
regard  to  tbe  car.  That  Powell  came  to  bis 
bouse  two  miles  west  of  town,  and  said  be 
would  have  to  go  down  there  and  do  some- 
thing with  the  car ;  "It's  lb  the  garage  and 
old  dad's  blowing  bis  bead  off  to  everybody 
that  comes  in  about  its  being  a  wet  car, 
something  wrong  with  it;  that  they  would 
have  to  get  out  of  tbere."  Next  morning 
witness  went  to  town,  and  met  Powell,  and 
Powell  then  said  that  "Slim,"  this  policeman, 
had  found  it  was  down  there  and  had  looked 
it  over.  He  said  he  could  square  it  with 
"Slim"  for  $26.  Later  witness  went  to  J.  El. 
Cline,  and  Cline  took  tbe  car  back,  and  waa 
in  tbe  possession  of  tbe  car  at  tbe  time  wit- 
ness was  arrested.     Witness  further  testi- 
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fled  that  he  Wu  not  ttiAted  to  Earre  Powell, 
but  that  Homer  Hart  was  a  brother  of  his. 
That  Harre  Powell  Introduced  Jim  Green  to 
him  under  the  name  of  Cotton  Wilder.  That 
witness  had  not  seen  Jim  Green  since  the 
day  they  made  the  deal  to  J.  E.  Cllne  on  the 
car. 

Cross-examination:  Witness  testified  that 
he  was  arrested  on  this  charge  the  evening 
before  Harve  Powell  was  arrested.  That  the 
county  attorney  told  him  he  could  plead 
guilty  and  take  2  years,  but  never  said  any- 
thing about  convicting  Powell.  That  the 
county  attorney  never  promised  him  that  If 
they  could  stick.  Powell  that  they  would  turn 
him  loose.  That  be  did  not  get  any  of  the 
money  that  Cline  paid  Jim  Green.  That  on 
the  morning  the  car  was  sold  to  Cline,  about 
7  or  8  o'clock,  the  witness  took  the  car  from 
Powell's  house  and  drove  it  two  blocks  north 
over  on  Division  street  and  got  some  springs 
and  a  mattress  and  brought  them  over  to  his 
bouse.  Witness  denied  ever  trying  to  sell  the 
car.  That  the  car  was  sold  to  Cllne  about  2 
or  3  o'clock  in  the  afternoon.  Witness  denied 
knowing  that  the  car  was  a  stolen  car  at 
the  time  it  was  sold  to  Cline.  In  other  re- 
spects the  witness'  testimony  on  cross-exam- 
ination was  similar  to  that  given  in  chief. 

W.  W.  Melton  testified  that  he  was  chief  of 
police  of  Henryetta  in  March,  1919,  and  lo- 
cated the  stolen  car  in  a  little  garage  in  an 
alley  back  of  Harrison's  store  in  Henryetta, 
and  took  It  to  the  fire  station,  where  it  was 
afterwards  identified  by  Cameron  and  tamed 
over  to  him.  That  defendant  Powell  was  ar- 
rested the  next  evening  after  tbe  car  was 
found. 

Fred  White  testified  that  he  lived  at 
Henryetta  and  was  in  the  transfer  business ; 
that  in  March,  1919,  he  worked  at  Barfield's 
garage;  that  about  that  time  he  bought  a 
Ford  car  from  O.  C.  Hart,  and  about  a  week 
afterwards  sold  the  car  back  to  Hart;  that 
during  the  time  witness  owned  the  car  he 
kept  it  in  Barfield's  garage;  noticed  that 
numbers  on  the  car  were  larger  than  wit- 
ness had  ever  seen  on  other  Ford  cars ;  dur- 
ing time  car  was  In  Barfield's  garage  saw 
Harve  Powell  and  J.  B.  Cline  drive  in  there 
In  a  Poi-d,  but  didn't  see  "what  they  done." 
W.  J.  McGuffey  was  there  at  the  time ;  be  is 
commonly  called  "Dad." 

W.  J.  McGuffey  testified  that  he  was  work- 
ing In  Barfield's  garage  in  March,  1919,  as 
a  mechanic;  saw  the  car  there,  don't  remem- 
ber how  long  it  was  there ;  saw  Powell  and 
'  Cllne  drive  up  there  once  while  car  was  there. 
Witness  was  busy  in  the  office  at  the  time, 
but  got  up  and  walked  to  the  doorway,  and 
beard  PoweU  remark  to  Cline,  "That's  the 
car";  that  was  all  witness  heard  said;  be 
was  looking  at  the  car  at  the  time;  don't 
think  Cline  ever  got  out  of  the  car  he  was 
riding  in. 

Mrs.  Homer  Hart  testified  that  she  lived 
in  Henryetta  and  knew  defendant  PoweU, 


and  remembered  when  he  was  arrested ;  that 
defendant  came  to  her  hojise  about  6  o'clock 
of  the  day  he  was  arrested,  looking  for  her 
husband;  tluit  her  husband  wasn't  there; 
that  Powell  said  Broaddus  told  him  he  had 
a  warrant  for  him  and  Homer;  he  said  0. 
C  Hart  was  telling  everything;  defendant 
hadn't  been  arrested  at  that  time ;  that  her 
husband  left  that  night,  and  has  been  gone 
since  then. 

Cross-examination.  Her  husband  Is  a 
brother  of  O.  C.  Hart ;  that  Powell  came  to 
her  house  after  her  brother-in-law  bad  been 
arrested,  but  witness  don't  know  how  long; 
that  Harve  Powell's  wife  was  with  blm  at 
the  time. 

Defendant's  Evidence. 

W.  M.  Jackson  testified  that  he  knew  0.  C 
Hart;  that  in  February,  1919,  witness  was 
working  in  Pounder  and  Waller's  garage  in 
Henryetta ;  that  on  the  morning  of  the  day 
this  stolen  car  was  sold  to  J.  E>.  Cllne  witness 
saw  Hart  with  the  car;  that  was  about  6 
o'clock;  that  a  stranger  was  witb  him; 
that  they  drove  up  in  front  of  fbe  garage: 
that  Hart  wanted  to  sell  the  car  to  witness. 

Cross-examination.  Don't  know  how  many 
"weV  cars  Hart  has  been  mixed  up  in; 
never  saw  the  boy  before  that  time  with 
Hart;  don't  know  whether  tbe  car  Hart 
tried  to  sell  was  the  Cameron  car  or  not. 

Redirect.  On  the  morning  Hart  tried  to 
sell  me  this  car  witness  took  Harve  Powell'i 
car  down  to  his  house,  asked  him  if  he  was 
going  to  town.  Witness  afterward  drovs 
Powell's  car  to  town,  ate  breakfast,  and  came 
back  to  Powell's  house,  and  Powell  then  came 
to  town  with  witness  in  the  car. 

Recross :  The  fellow  with  Hart  offered  to 
sell  the  car  for  $250;  it  was  practically  a 
new  car;  "I  asked  him,  'Why  sell  the  car  so 
cheap?'  He  said,  'Going  out  of  business.'  It 
was  something  like  a  couple  of  days  after 
that  that  I  heard  Hart  was  arrested — ^mlcht 
have  been  longer;  could  have  been  a  week; 
can't  fix  the  date.  Hart  said  that  if  they 
didn't  sell  the  car  to  me  they  were  going  to 
sell  to  a  grocery  man ;  understood  after- 
wards that  Cline  bought  the  car;  wasn't 
present,  and  don't  know  whether  be  did  or 
not" 

Cleland  Shank  testified  that  be  was  work- 
ing for  defendant  driving  a  livery  car;  that 
in  April,  1919,  be  bad  a  conversation  with 
O.  C.  Hart  in  front  of  post  office  in  Henry- 
etta In  which  Hart  told  witness  that  if  they 
could  stick  Harve  Powell  they  would  turn 
him  loose. 

Cross-examination;  Conversation  occnrred 
just  a  few  days  after  the  preliminary  exami- 
nation. Hart  said  that  Mr.  Wallace  told  Mm 
that  if  they  could  stick  Powell  they  would 
turn  him  loose.  Hart  didn't  say  anything 
about  an  agreement  with  Mr.  Hiaton,  the 
county  attorney. 

Mrs.  Homer  Bart  testified  that  she  was 
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at  Harre  Powell's  bAom  tbe  dtiy  that  O.  C. 
Hart  claims  to  have  borrowed  the  atencUs 
from  Mrs.  Powell ;  that  sbe  was  tbor.e  about 
2  o'clock,  and  that  O.  O.  Hart  didn't  come 
to  the  house  that  day.  On  cross-examination 
witness  admitted  she  didn't  tell  this  at  the 
preliminary  examination — said  she  wasn't 
asked  anything  about  It. 

Mrs.  Harre  Powell,  wife  of  defendant,  de- 
nied that  O.  C.  Hart  came  to  her  house  and 
got  stencils  to  change  numbers  on  car. 

Harve  Powell,  defendant,  testified: 

That  he  was  83  years  old,  married;  two  chil- 
dren;   had  been  in  mining  business,  and  was 
now  operating  a  lirery  bosiness;  before  coming 
to  Henryetta   had   been   manager   of   Midland 
Telephone  at  Porom,  OU.    Had  known  O.  O. 
Hart  2  or  8  years;    remembered  occasion  of 
Cline   purchasing  car  from  Jim   Green;    left 
home  about  9  o'clock  that  morning;    rode  to 
town    with    "Doc"    Jackson;     never    went    to 
Hart's   house  about   7   that  morning.     "Some 
time  before  that  J.  E.  (Sine  had  told  me  he 
wanted  to  bay  a  car,  and  if  I  saw  one  worth 
the  money  to  let  him  know;  first  met  Hart  and 
Green  in  front  of  Miners  National  Bank;  didn't 
know  Green;  he  was  not  Cotton  Wilder.    (Sine 
came   across   and   went   into   bank,    when   he 
came  out  by  I  asked  tiim  if  he  wanted  to  boy 
a  car.     I  told  him  Hart  and  this  fellow  'over 
there'  had  one;    Cline  walked  over  to  Hart, 
and  went  to  talking  with  them;    Cline  came 
back,  and  said  to  me,  'Do  you  reckon  it  is  all 
right?'    I  said,  'I  don't  know;  I  suppose  it  is.' 
Cline  said,  list's  go  and  get  a  bill  of  sale.' 
We  got  a  bill  of  sale  at  the  Citisens'  Bank. 
When  we  got  back  this  fellow  was  gone.    Cline 
asked  Hart  ^ers  he  was,  and  Hart  told  him, 
'He  has  gone  down  the  street'    I  said,  'Get  in 
my  car;  let's  drive.'    We  drove  down  on  East 
Tmgeon,  and  found  this  fellow  called  Jim  Green 
—he  got  in  the  car.    Hart  said,  'Drive  down 
Tmgeon   to  my   boose.'     We  drove  west   on 
Tmgeon  to  Tenth  and  Main,  and  they  fixed  up 
the  bni  of  sale.    I  signed  it  as  a  witness,  so 
did  O.  C.  Hart;    Jim  Green  made  the  bill  of 
tale;    then  we  drove   to  Hart's  house.     Hart 
got  ont  in  front  of  his  house  where  the  car 
was  standing;    that  was  the  first  time  I  had 
seen  the  ear,  the  car  had  nerer  been  on  my 
premises.     When  Hart  got  ont  I  drove  back 
towards   town,   and   Cline   got  ont   at  Eighth 
and  Bfaia,  and  Green  got  out  at  the  post  office; 
Green  paid  me  (2.    I  did  not  know  they  were 
dealing  in  a  stolen  car;    I  never  told  Hart  to 
go   to   my  honse   and   get  stencils   to  change 
the  numbers  on  the  car.     I  never  knew  they 
changed  the  numbers  on  the  car;   never  exam- 
ined them.    About  two  weeks  after  Cline  bought 
the  car  I  went  into  Cline's  grocery  store  to 
buy  some  groceries,  and  J.  B.  GUne  said:   They 
are  having  a  little  stir-up  about  that  car.    Chief 
Helton  told  me  I  better  go  out  there  and  get 
my  car  or  my  money  back.    I  wish  yon  would 
drive  me  out  there.'     I  drove  him  out  there, 
and  be  paid  me  $2  for  the  trip.    I  understood 
that  before  that  Cline  had  sold  the  car  back 
to  Hart.     After  we  got  ont  to  Hart's  bouse 
Cline   said:    *!  want  my  money  back.'     I  said, 
That's  the  best  thing  to  do;  if  it  is  stirred  up 
that  way  that  is  the  best  thing  to  do.'    I  never 
told  Hart  we  would  have  to  go  to  the  garage 


and  do  something  abont  the  ear;  never  told 
Hart  'Slim'  had  found  ont  this  was  a  bad  car, 
and  that  we  could  square  it  with  'Slim'  tor 
$25.  We  were  oat  to  Hart's  place  about  16 
minutes.  Hart  refused  to  give  Cline  his  money 
back.  It  was  a  few  evenings  after  that  that 
I  drove  Cline  down  to  Barfield's  garage  to  look 
at  the  car  down  there.  Cline  wanted  to  see 
if  the  car  there — ^the  one  they  were  having  the 
trouble  over — was  the  same  car  he  had  bought 
from  Green.  We  drove  down  there.  Tbey  had 
been  washing  the  car;  it  was  wet  with  water. 
I  got  out  of  my  car  and  looked  at  it.  I  said, 
'It  looks  like  the  same  car.'  I  made  no  ex- 
amination of  the  car. .  My  brother  Tom  first 
told  me  they  had  a  warrant  for  me  and  Homer 
Hart.  I  bad  then  heard  that  O.  C.  Hart  had 
been  arrested.  My  wife  said,  'Iiet's  go  down 
to  Homer's  and  see.'  We  went  down  there, 
and  saw  Mrs.  Homer  Hart.  I  asked  if  Homer 
was  there.  She  said  he  hadn't  come  from  work. 
I  told  her,  'O.  C.  Hart  was  telling  a  bunch  of 
lies,  and  I  understood  Jim  Broaddus  had  a 
warrant  for  me  and  Homer.'  She  said:  'I 
guess  not.'  That  was  all  the  conversation  we 
had;  I  went  back  and  went  down  town  and 
found  Jim  Broaddus,  and  asked  him  if  he  had 
a  warrant  for  me,  and  he  said  he  had,  and  pot 
me  in  jaiL" 

On  cross-examination  the  testimony  of  the 
defendant  was  not  materially  different  from 
that  given  on  direct  examination. 

H.  0.  Dwiggins,  a  banker,  C.  P.  Reynold, 
grocer,  Jim  Stormont,  Chief  of  Police,  P. 
G.  Waller,  garage  owner,  J.  B.  Wtaltenton, 
banker,  George  W.  Bailey,  hardware  dealer, 
and  J.  W.. Pippin,  all  residents  of  Henryetta, 
testified  tliat  the  defendant's  general  reputa- 
tion  for  honesty  in  that  community  was  good. 

Mrs.  Harve  Powell,  recalled,  testlfled  to  th» 
visit  made  by  herself  and  husband  to  Homer 
Hart's  house  on  the  evening  her  husband  was 
arrested.  Her  testimony  concerning  wbat 
happened  there  at  that  time  was  the  same  aa 
that  given  by  her  husband. 

Harve  Powell,  recalled  for  further  cross- 
examination,  was  asked  if  the  trip  made  by 
him  and  Cline  to  O.  C.  Hart's  house  was 
made  before  or  after  Hart  bad  been  arrested, 
and  replied,  "I  think  he  bad;  I  don't  know 
whether  he  bad  or  not."  Witness  was  then 
asked  If  Hart  was  not  arrested  after  the  car 
had  been  taken  from  Cline,  and  replied, 
"Jake  [meaning  Cline]  had  done  lost  the  car 
at  that  time."  The  witness  was  then  asked 
if  the  trip  was  necessary  in  order  to  locate 
the  car  over  at  the  garage,  and  replied, 
"Liet's  see;  I  don't  know  whether  It  was  be- 
fore." He  was  then  asked,  "This  trip  out 
there  was  bound  to  bave  been  before,  wasn't 
it?"  To  which  he  replied,  "If  the  car  was 
found  by  Melton  in  this  little  garage."  "I 
don't  know  whether  Melton  had  taken  the  car 
or  not,  but  Melton  told  him  that  he  had  bet- 
ter go  out  there  and  try  and  get  his  money 
batik.  I  don't  know  whether  Melton  had  the 
car  at  that  time  or  not  I  don't  know  wheth- 
er Cline  had  been  arrested  or  not"    Witness 
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«ras  then  a^ed  If  he  didn't  look  the  car  over 
in  Barfleld's  garage  before  he  made  the  trip 
to  see  O.  C.  Hart.  To  which  he  rq^lied, 
*'I  don't  think  we  did;  I  don't  know."  Wit- 
ness was  then  asked,  'IDldn't  you  make  anoth- 
er trip  out  there  to  Hart's  that  same  night 
after  bringing  Cline  to  town?  Didn't  you 
go  back  to  Hart's  place  about  midnight  and 
have  a  conversation  with  Iiim?"  To  which 
the  witness  answered,  "^o  sir."  Witness  was 
then  asked,  "Isn't  It  a  fact  you  returned 
there  along  about  midnight  that  same  night 
and  had  a  conversation  with  O.  C.  Hart  in 
which  you  told  him  to  stick  to  that  bill  of 
sale  and  say  that  this  man  Pete  Wilder  or 
Jim  Green  lived  at  Durantr'  To  which 
witness  answered,  "No,  sir;   I  did  not" 

Rebuttal. 

O.  C.  Hart  was  then  produced  as  a  witness 
for  the  state  in  rebuttal,  and  testified  that  be 
never  had  any  conversation  with  Cleland 
Shank  to  the  efTect  that  Mr.  Wallace  told 
blm  that  If  he  would  help  convict  Harve 
Powell  he  would  go  free.  Witness  also  testi- 
fied that  Harve  Powell  made  a  second  trip 
to  his  house  on  the  same  night  that  he  and 
CUne  were  out  there  about  12  o'clock,  and 
asked  him  If  he  was  going  to  stick  to  the 
bill  of  sale  of  Jim  Oreen  and  say  that  this 
Jim  Green  lived  at  Durant. 

On  cross-examination  witness  said  he  did 
not  state  anything  about  the  second  trip 
of  Harve  Powell  to  his  house  on  that  night 
when  called  as  a  witness  in  chief,  because 
"he  wasn't  asked  about  it,  and  It  didn't  come 
to  his  mind" ;  that  he  had  told  the  county  at- 
torney about  this  second  trip  when  the  pre- 
liminary examination  was  had. 

X  B.  Cline,  recalled  for  the  state,  testified 
that  he  did  not  know  where  the  tools  came 
from  with  which  the  numbers  were  changed 
on  the  car;  that  O.  C.  Hart  changed  the 
numbers;  that  he  gave  all  the  money  for  the 
car  to  Jim  Green;  that  when  he  sold  the  car 
back  to  O.  C.  Hart,  O.  C.  Hart  gave  him  a 
check  for  $290,  "and  I  gave  him  back  a  check 
for  $390."  Witness  also  stated  that  he  bad 
known  Cotton  Wilder  about  6  years  before 
that,  when  Wilder  was  from  17  to  20  years 
old,  but  would  not  say  that  Jim  Green  and 
Cotton  Wilder  were  the  same  person. 

The  foregoing  was  substantially  all  the 
«vldenee  introduced  in  the  case. 

[S]  Is  the  evidence  sufficient  in  law  to 
sustain  the  conviction?  We  think  not.  The 
only  evidence  that  directly  tends  to  connect 
this  defendant  with  the  receipt  of  the  stolen 
automobile  is  that  which  falls  from  the  lips 
of  the  witness  O.  C.  Hart,  who  Is  admittedly 
an  accomplice.  Hart  testified  that  on  the 
morning  of  the  day  after  the  car  was  stolen 
he  saw  it  in  the  back  yard  of  the  defendant 
Powell's  residence  property ;  that  at  6  o'clock 
that  morning  Powell  came  to  his  (Hart's) 
liouse  and  tried  to  sell  him  this  stolen  car. 


Althou^  It  is  disclosed  by  this  record  that 
Powell  lived  In  a  thickly  settled  part  of 
town,  not  a  single  disinterested  witness  is 
brought  by  the  state  into  court  who  testified 
to  having  seen  Powell  in  possession  of  the 
car.  Nor  is  any  one  produced  who  saw 
Powell  at  Hart's  house  trying  to  sell  the  car. 
True,  the  witness  Cline  testifies  to  facts 
which  indlcfite  that  Powell  was  mixed  up  In 
the  sale  of  this  car  to  him,  but  Cline  also 
testifies  tliat  several  days  before  that  he  had 
asked  Powell,  who  was  then  In  the  livery 
business  at  Henryetta,  to  "look  out  for  a 
choap  car  for  him."  There  is  nothing  In 
Cllne's  testimony,  independent  of  the  testi- 
mony of  Hart,  which  indicates  that  Powell 
had  knowledge  at  the  time  Cline  bought  the 
car  that  the  car  was  stolen;  at  least,  there 
is  nothing  in  Cllne's  testimony  which  Indi- 
cates that  Powell  had  any  more  knowledge 
that  the  car  was  stolen  at  that  time  than 
Cline  himself  had,  and  If  both  of  them  had 
knowledge  that  the  car  was  stolen,  then  Cline 
also  was  an  accomplice  of  Powell's,  and  a  con- 
viction would  not  lie  even  upon  the  testimony 
of  both  Cline  and  Hart.  The  county  attorney 
evidently  took  the  view  that  both  Hart  and 
Cline  were  accomplices  of  Powell's;  that  they 
all  had  guilty  knowledge  that  they  were  deal* 
ing  with  a  stolen  automobile,  because  he 
Jointly  Informed  against  all  three  of  them 
for  this  otfense,  and  permitted  both  Hart  and 
Cline  to  turn  state's  evidence  against  Pow^L 

The  court  Is  of  the  opinion  that  the  eri* 
dence  of  both  Hart  and  CUne  is  that  of 
accomplices,  and  if  this  conviction  is  allowed 
to  stand  there  must  be  found  in  this  record 
evidence  Independent  of  these  two  witnesses 
which  tends  to  connect  the  defendant  with 
the  commission  of  the  offense.  Is  there  any 
such  evidence?  The  state  asserts  that  tlia 
evidence  is  sufficient,  but  nowhere  In  tbe 
brief  .filed  In  behalf  of  the  state  Is  ther» 
pointed  out  any  evidence  tending  to  corrobor* 
ate  the  testimony  of  the  accomplices.  Wo 
fail  to  find  any  which  we  deem  to  be  suffl- 
cient  for  that  purpose.  True,  there  Is  some 
evidence  which  would  create  a  suqticion  of 
the  defendant's  guilt,  but  not  more,  as  we 
view  It.  The  evidence  of  Mrs.  Homer  Hart 
and  of  W.  J.  McGuffey,  If  unexplained,  might 
have  that  effect,  but  at  most  It  only  tends 
to  prove  that  some  time  after  the  receipt 
of  this  stolen  car  the  defendant  Powell  had 
then  received  Information  that  tbe  car  waa 
probably  a  stolen  car. 

This  defendant  bore  a  good  reputation  for 
honesty  in  that  community,  a  number  of  tbe 
v«ry  best  citizens  and  business  men  of 
Henryetta  testified  to  that  fact,  and  no  ef- 
fort was  made  to  prove  the  contrary.  He 
was  a  married  man  with  a  wife  and  two 
children,  and  had  never  been  charged  with 
crime  befora  Certainly  his  good  reputation 
is  entitled  to  great  weight  where  there  ia  so 
little  evidence  in  tbe  record  Indepaid«it  of 


Digitized  by 


Google 


N.St)  DAUGHTRT  V.  B.  P. 

<IOT 

tbe  testimony  of  accomplices  wbicb  conld  In 
the  slightest  degree  support  the  verdict  The 
state  only  demands  the  punishment  of  its 
citizens  when  their  guilt  lias  been  dearly 
established  according  to  the  forms  of  law 
and  by  the  rules  of  evidence  prescribed  for 
ascertaining  their  guilt.  The  law  forbidding 
a  conviction  on  the  uncorroborated  testimony 
of  an  accomplice  is  positive  and  perempt- 
tory.  It  is  not  intraided  to  shield  the  guilty, 
but  to  protect  the  innocent  because  of  the 
temptation  of  those  jointly  charged  with 
crime  to  materially  benefit  by  turning  state's 
evidence.  Defendant  Is  not  only  entitled  to 
a  fair  trial  according  to  the  forms  of  law, 
Irat  he  Is  entitled  to  require  that  the  state 
prove  his  guilt  'beyond  a  reasonable  doubt 
according  to  the  prescribed  rules  of  evidence, 
and  tmlesB  the  state  does  so  prove  his  guilt 
the  conviction  is  not  according  to  law. 

The  court  is  of  the  opinion  that  there  Is 
no  evidence  in  this  record,  independent  of 
that  of  the  accomplices,  which  tends  in  any 
way  to  connect  this  defendant  with  the  com- 
mission of  the  offense  charged.  Therefore  it 
ia  onr  opinion  that  the  evidence  is  legally 
insufficient  to  sustain  the  conviction,  and 
that  the  Judgment  of  conviction  should  be 
Bet  aside  on  this  ground;  and  it  Is  so  or- 
dered. 

For  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  to  the  supe- 
rior court  of  Okmulgee  county  for  further 
jroceedings   consistent    with    this   <q;>lnion. 

DOTLB,  P.  J.,  and  BBSSET,  J„  concur. 


08  N.  M.  161) 

DAUGHTRY  V.  B.  F.  COLLINS  INV.  CO. 
(No.  2607.) 

(Snpreme  Court  of  New  Mexico.    May  23, 1922. 
Rehearing  Filed  May  11, 1022.    Rehear- 
ing Denied  July  1,  1922.) 

(Bvttabua  by  (k«  Court.) 

1.  Pleading  «=>38l  (2)— Letters  aot  referred  to 
ia  the  oompiaint,  bnt  eataUishIng,  In  oonaeiv 
tien  with  oral  eviilenoe,  an  agreement,  admia- 
•ibie  thongb  not  flted  with  complaint. 

Section  4146,  Code  1915,  does  not  apply  to 
an  agreement  deduced  from  correspondence  and 
oral  understanding,  and  not  referred  to  in  the 
pleadings. 

(AddUionat  Bvttahtu  Iv  Bditorial  Biaff.) 

2.  Brokers  ^s>82(4)— Complaint  for  proourlng 
loans  Is  good  without  alleging  exclusive  agen- 
cy, and  SMch  alleged  ageney  need  not  be 
proved. 

A  complaint  for  commissions  for  procuring 
loans  states  a  cause  of  action  without  alleging 
an  exclusive  agency,  and  it  is  not  necessary  to 
prove  such  agency  to  recover,  since  if  the  loans 
were  procured  by  plaintiff,  defendant  is  lia- 
ble whether  the  agency  was  exclusive  or  not. 
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3.  Brokers  $=366(7)— Evidence  held  not  to 
show  agent  was  to  receive  commissions  from 
both  parties. 

Evidence  held  not  to  show  that  agent  suing 
for  procuring  loans  was  to  receive  a  commis- 
sion from  both  parties. 

4.  Brokers  «=955(l)— Investment  company  held 
not  entitled  to  deal  with  another  In  disregard 
of  contract  with  agent  without  being  liable 
for  commissions  on  loans  as  to  which  ho  was 
procuring  cause." 

While  an  investment  company  as  to  future 
transactions  might  disregard  an  express  agree- 
ment with  an  agent  to  pay  a  commission  on 
loans  found  acceptable,  and  deal  with  another 
without  giving  notice  of  its  intentions,  it 
could  not  do  so  as  to  the  past  without  remain- 
ing liable  for  commissions  according  to  its 
agreement,  at  least  on  loans  of  wtiich  he  was 
the  procuring  cause. 

Appeal  from  District  0>urt,  CHiaves  Coun- 
ty;  Brlce,  Judge. 

Action  by  J.  R.  Daughtry  against  the  B.. 
F.  Collins  Investment  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  D.  Bowers,  of  Roswell,  and  Pearson  St 
Balrd,  of  Oklahoma,  OM.,  for  appellant. 
,Reid,  Hervey  &  Iden  and  Tomllson  Fort, 
all  of  RosweU,  for  appellee. 

DAVIS,  J.  The  complaint  In  this  case  al- 
leges, In  effect,  that  In  1919  appellee  was  en- 
gaged in  the  business  of  negotiating  loans 
and  appellant  In  making  loans  In  this  state. 
They  entered  Into  a  contract  by  which  ap- 
pellee agreed  to  procure  applications  for 
loans  from  persons  In  Lea  county,  and  ap- 
pellant agreed  to  make  such  of  the  loans  as 
it  approved,  to  pay  appellee  a  commission 
of  4  per  cent.,  and  to  give  him  the  exclusive 
agency  for  that  county.  It  alleged  that  ap- 
pellee submitted  to  appellant  a  large  nnm- 
t>er  of  applications'  for  loans,  which  It  ac- 
cepted, and  thereby  appellee  became  entitled 
to  the  agreed  commission. 

Upon  the  trial  it  appeared  that  the  con- 
tract claimed  by  appellee  covering  the  sul)- 
rolssion  of  applications  and  payment  of  the 
commission  was  the  result  of  a  series  of  let- 
ters between  the  parties,  while  the  under- 
standing as  to  the  exclusive  agency  for  Lea 
county,  as  claimed,  was  oral.  The  contract 
as  a  whole  was  not  contained  In  any  written 
instrument,  but  was  made  up  of  correspond- 
ence and  conversations. 

[1]  1.  Appellant  assigns  the  admission  of 
these  letters  as  error,  claiming  that  the  orig- 
inals or  copies  should  have  been  filed  with 
the  complaint  under  section  4146,  Code  1915. 
That  section  concerns  written  Instruments 
upon  which  any  action  or  defense  is  found- 
ed, and  which  are  referred  to  in  the  plead- 
ings. This  action  Is  not  founded  upon  the 
letters,  but  upon  agreements  to  be  deduced 
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from  the  correspondence  and  oral  under- 
standing. The  letters  are  not  referred  to 
in  the  complaint  The  statute  is  not  appli- 
cable. 

[2]  Appellee  claimed  commission  upon  two 
classes  of  loans:  First,  those  to  which  he 
called  appellant's  attention  by  submitting 
applications  from  prospective  borrowers; 
and,  second,  those  with  which  he  personally 
had  no  connection,  but  for  which  he  claimed 
compensation  because  of  his  alleged  ezdu- 
slve  agency  for  Lea  county.  The  court  was 
evidently  of  the  opinion  either  tliat  the  ex- 
dusive  agency  was  not  proved,  or  that  It 
was  ineffective  in  law  to  create  the  right  as- 
serted; for,  by  the  Instructions  to  the  jury, 
the  right  of  recovery  was  limited  to  the  first 
class.  As  to  these  the  Jury  was  instructed 
that  there  could  be  no  recovery  unless  ap- 
pellee was  the  procuring  cause.  The  ques- 
tion of  an  exclusive  agency  then  ceased  to 
be  of  interest  in  the  case.  The  instruction 
limiting  the  recovery  was  to  the  advantage 
of  appellant 

Appellant  nevertheless  assigns  as  error 
the  instruction  which  allowed  recovery  up- 
on loans  as  to  which  appellee  was  the  pro- 
curing cause.  It  says  that  the  complaint 
proceeded  upon  the  theory  of  an  exclusive 
agency  for  Lea  county,  that  appellant  could 
recover  only  upon  proof  of  such  agency,  and 
that  only  this  issue  should  have  been  sub- 
mitted to  the  Jury.  We  do  not  so  consider 
the  complaint  While  there  was  an  allega- 
tion of  such  an  agency,  it  had  no  bearing 
upon  the  liability  of  appellant  for  loans  pro- 
cured by  appellee,  for  as  to  such  loans  it  was 
liable  whether  the  agency  was  exclusive  or 
not  If  the  allegation  regarding  exclusive 
agency  is  eliminated,  the  complaint  still 
states  a  cause  of  action.  The  assignments 
based  upon  thl»  theory  of  appellant  are  not 
well  taken. 

[3]  The  principal  contention  of  appellant 
npon  which  several  assignments  of  error  are 
based,  is  that  appellee  was  not  entitled  to 
recover  at  all  because  he  was  to  receive  a 
commission  from  l)oth  parties  to  the  trans- 
action, thus  causing  a  situation  which  appel- 
lant claims  Is  contrary  to  public  policy. 

Appellee  testifled  that  B.  F.  Thome  was 
one  of  his  Lea  county  agents  in  obtaining 
loan  applications.  Appellee's  original  plan 
as  to  compensation  was  that  be  should  have 
the  4  per  cent,  to  be  paid  by  appellant,  and 
that  Thome  should  obtain  his  commission 
from  the  borrowers.  This  is  the  tMtsis  for 
appellant's  present  contention  that  appel- 
lee was  representing  both  parties  to  the 
transaction.  But  the  plan  was  never  carried 
out  There  is  nothing  to  show  that  either 
appellee  or  Thome  ever  represented  the  bor- 
rowers or  received  a  penny  from  any  one  of 
them.  Appellant  was  advised  of  the  propos- 
ed plan,  and  questioned  it  to  the  extent  that 


It  might  cause  the  loans  to  bear  usurious 
Interest  On  being  assured  by  appellee  that 
no  cliarge  would  be  made  that  would  violate 
the  usury  law,  it  made  no  further  objection. 
Thorne  consistently  denied  that  he  was  In 
any  way  an  agent  for  appdlee,  and  we  might 
assume  that  the  jury  were  of  that  opinitm. 
Inasmuch  as  no  compensation  was  received 
from  the  borrowers,  and  since  the  plan  of 
receiving  a  commission  from  both  parties 
was  communicated  to  appellant  and  not  ob- 
jected to  if  not  usurious,  and  since  Thome 
may  not  liave  been  appellee's  agent  in  which 
event  no  double  agency  could  possibly  arise. 
It  is  evident  that  appellant's  argument  taXlB 
for  lade  of  supporting  facts,  whether  or  not 
it  is  a  correct  statement  of  the  law. 

[4]  Under  the  evidence  presented,  the  Ju- 
ry evidently  t>elleved  that  appellee  furnish- 
ed appellant  with  applications  from  pro*- 
pectlve  borrowers  in  Lea  county  under  the 
express  agreement  that  he  should  receive  a 
commission  upon  such  loans  as  were  found 
acceptable.  Appellant  inspected  the  proper- 
ties offered  as  security,  and  made  a  number 
of  loans.  Thome,  who  was  considered  by 
appellee  as  his  agent  denied  any  sudi  agen- 
cy, and  appellant  dedded  to  transact  Its 
business  direct  wiQi  him,  disregarding  its 
agreements  with  appellee,  and  the  servlcea 
which  he  had  already  rendered,  and  giving 
no  notice  of  its  intentions.  While  it  ml^t 
do  this  as  to  future  transactions,  it  could 
not  dp  so  as  to  the  past  without  remalnins 
liable  to  appellee  for  commissions  according 
to  Its  agreement,  at  least  upon  loans  of 
which  he  was  the  procuring  cause.  Since 
recovery  was  limited  to  such  loans,  appel- 
lant has  no  complaint. 

For  the  reasons  stated,  the  Judgment  ia 
affirmed ;  and  it  is  so  ordered. 

BAYNOLDS,  C.  J.,  and  PABKEB,  J.,  ooik 
cur. 

(28  N.  M.  146) 
WILLIAMS  V.  LUSK  et  ox.     (No.  2578.) 

(Supreme   Court  of  New  Mexico.     April  19; 

1922.     Rehearing  Filed  May  5.  1022. 

Rehearing  Denied  Jal;  1,  1922.) 

fSyllahtu  hv  the  Court.) 

1.  PuMlo  laids  «=9224</2>  New,  vol.  I  IA  Key- 
No.  Series— The  Inoorporatlon  of  Mesilla  held 
without  power  to  dispose  of  lands  of  the  Me> 
silla  grant  not  held  In  oommon. 

Under  chapter  37,  Iiaws  1878,  creating  the 
incorporation  of  Mcsilla,  the  incorporation  haa 
no  power  of  disposition  over  lands  of  the  Me- 
silla grant  not  held  in  common. 

2.  Quieting  title  «=>44(l)— Party  daimlag  ■■• 
der  deed  from  Incorporatloa  of  Meellte  nast 
show  lands  conveyed  thereby  were  a  part  ef 
those  held  In  oommon. 

As  a  prerequisite  to  the  validity  of  a  deed 
from  the  Incorporation  of  MesiHa,  the  party 
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daimiDg  under  the  dee9  must  show  that  the 
lands  wbtcb  it  purports  to  convey  are  a  part 
of  the  lands  of  the  grant  held  in  common. 

3.  Quieting  title  «=3ilO(2) —Possession  uiider 
deed,  fair  on  Its  faoey  with  daim  of  ownership 
Is  sufllclent  as  against  one  showing  no  better 
title. 
Possession  nnder  a  deed,  fair  on  its  face, 
with  claim  of  ownership  is  suflSdent  to  estab- 
lish title  in  a  suit  to  qaiet  title  as  against  one 
showing  no  bettei  title. 

Appeal  from  District  Oonrt,  Dona  Ana 
County;  M.  C.  Mecbem,  Judge. 

Action  by  Nellie  Bill  WilUams  against  L. 
0.  Lusk  and  wife.  Judgment  In  favor  of 
plalntur,  and  defendants  appeal.  Beversed 
and  remanded,  with  Instructions. 

Frank  Herron,  N.  C.  Frenger,  and  R.  L. 
Young,  all  of  Las  Cmces,  for  appellants. 
J.  H.  Paxton,  of  Las  Cmces,  for  appellee. 

DAVIS,  J.  [3]  Appellee,  who  was  plalntUt 
below,  commenced  this  suit  to  quiet  her 
title  to  several  tracts  of  land  within  the 
Mesilla  Civil  Colony  grant  Appellants,  who 
were  among  the  defendants,  claimed  own- 
ership of  one  tract.  The  Issue  was  as  to  the 
title  to  this  piece.  Appellants  and  their 
predecessors  in  Interest  had  been  In  pos- 
session of  it  for  nearly  ten  years  and 
■till  was  in  possession  when  this  suit  was 
OHnmenced.  Both  parties  fully  presented 
their  case,  each  claiming  a  title  nnder  the 
grant,  and  each  also  claiming  by  adverse  pos- 
session. On  the  latter  issue  the  court  found 
that  neither  of  them  had  held  such  posses- 
sion for  a  sufficient  period  to  cause  the  stat- 
ute to  run.  either  as  vesting  title  or  as  bar- 
ring adversary  proceedings.  The  evidence 
upon  this  feature  was  indefinite  and  to  some 
extent  conflicting.  We  are  not  disposed  to 
interfere  with  the  finding  of  the  trial  court 
in  this  respect,  and  will  therefore  decide  the 
case,  as  that  court  did,  upon  the  documen- 
tary title.  Having  failed  in  her  proof  of  a 
title  by  possession,  appellee  must  recover.  If 
at  all,  upon  the  strength  of  her  deeds,  and, 
if  that  also  falls,  the  decision  must  be  against 
Iter,  Irrespective  of  the  title  of  appellant,  for 
certainly  before  she  may  quiet  her  title  ap- 
pellee must  prove  tliat  she  has  one.  Abeyta 
V.  Tafoya.  26  N.  M.  346,  192  Pac.  481;  New 
Mexico  Realty  Co.  v.  Security  Irr.  A  D.  Co., 
27  N.  M. ,  204  Pac.  984. 

The  Mesilla  Civq  Colony  grant  lies  within 
what  is  known  as  the  Oadsden  Pin-chase  and 
was  based  upon  a  decree  promulgated  by  the 
President  of  Mexico  and  regulations  of  the 
state  of  Chihuahua.  Under  these  regula- 
tions lands  were  assigned  to  the  colony  both 
for  cultivation  and  for  grazing  purposes.  As 
was  customary  under  the  laws  of  Mexico, 
allotments  were  made  of  numerous  tracts  of 
agricultural  lands,  of  which  the  allottees  be- 


came the  owners  in  severalty,  and  the  unal- 
lotted land  was  designated  for  the  common 
use  of  aU  of  them  for  grazing  and  other  pur- 
poses. In  this  particular  colony  some  two 
leagues  of  land  was  allotted  as  agriculuraU 
and  the  remainder  left  for  common  use.  This 
agricultural  land  was  from  time  to  time  di- 
vided among  the  settlers,  ian  allotment  of  a 
specific  tract  being  made  to  each  of  them. 
Cultivation  at  the  lands  near  Picacho,  where 
the  tract  here  in  qnesticm  was  situated,  was 
apxwrently  carried  on  for  many  years,  but  a 
change  in  the  course  of  the  river  made  fur- 
ther irrigation  difficult  or  perhaps  impos- 
sible, and  cultivation  was  abandoned.  The 
tract  here  in  dispute  lay  within  these  agri- 
cultural lands. 

[1]  By  chapter  37  of  the  laws  of  1878,  the 
Legislature  ot  New  Mexico  created  the  "In- 
corporation of  MesUIa"  composed  of  the  own- 
ers of  real  estate  resident  within  the  limits 
of  the  Mesilla  grant  and  gave  it  power  "to 
take  control  of  all  real  estate  held  in  com- 
mon." The  commissioners  who  handled  its 
affairs  were  authorized  to  sell  or  lease  the 
common  landa  The  act  made  no  attempt  to 
grant  any  powers  as  to  allotted  lands,  and, 
as  these  were  held  in  severalty  subject  to 
the  control  of  each  Individual  owner,  no 
legislative  acti<m  regarding  them  was  nec- 
essary. 

On  Feliruary  28,  1893,  the  incorporation  of 
Mesilla  presented  to  the  Court  of  Private 
Land  Claims  a  petition  asking  the  confirma- 
tion of  the  MesUla  grant  The  court  acted 
upon  this  petition  and  confirmed  the  grant 
in  two  parcels,  tract  No.  1,  consisting  of  the 
agricultural  land,  and  tract  No.  2,  of  pas- 
ture and  woodland.  The  court  found  that 
all  the  agricultural  land  had  been  allotted 
and  distributed  among  the  settlers,  and  ac- 
cordingly confirmed  tract  No.  1  to  the  corpo- 
ration "in  trust  for  the  persons  to  whom  the 
same'  was  allotted."  On  the  other  hand, 
tract  No.  2,  the  unallotted  or  common  land, 
was  confirmed  to  the  corporation  absolutely. 

Following  this  decree,  on  November  15, 
1909,  a  patent  of  the  United  States  was  is- 
sued to  the  corporation  of  Mesilla  conveying 
tract  No,  1 — 

"in  trust  for  the  persons  constituting  the  col- 
ony known  as  the  colony  of  Mesilla,  and  such 
other  persons  as  were  bona  fide  residents  upon 
the  same  at  the  date  of  said  treaty  [the  Gads- 
den Treaty],  and  the  heirs  and  successors  in 
interest  of  such  persona." 

[2]  The  land  which  is  the  subject  of  this 
litigation  Is  a  part  of  tract  No.  1.  Appellee 
based  her  claim  of  title  to  it  disregarding  the 
question  of  i>ossesslon  upon  a  deed  from  the 
incorporation  of  Mesilla  dated  May  11,  1918, 
signed  by  its  president  and  secretary,  and 
which  in  terms  conveys  the  land  to  her. 
Since,  under  the  findings  of  the  trial  court 
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this  instrument  constitutes  ber  only  title, 
the  determination  of  its  effect  must  be  de- 
cisive of  tbls  case.  Title  to  allotted  lands 
passed  to  tbe  allottee.  U.  S.  r.  Sandoval, 
167  U.  S.  278,  17  Sup.  Ct  868,  42  I*  Ed.  168; 
Bond  V.  Barcla,  18  N.  M.  660,  120  Pac.  707; 
Id..  229  U.  S.  488,  33  Sup.  Ct.  809.  67  L..  Ed. 
1292.  Unless,  because  of  tbe  breach  of  aosne 
condition,  neitber  the  government  nor  tbe 
grant  authorities  bad  any  further  right  of 
disposition  of,  or  control  over,  them.  They 
bad  tbe  same  status  as  other  lands  held  in 
private  ownership.  Both  the  New  Mexico  Leg- 
islature and  the  Court  of  Private  Iiand  Claims 
In  dealing  with  the  MeslUa  grant  recognized 
this  situation.  The  Legislature  gave  no  pow- 
er over  such  lands  to  the  corporation  it 
created.  The  court  confirmed  them  to  the 
corporation  only  as  trustee  for  the  actual 
owners  in  whom  title  had  already  vested. 
If  tbe  corporation  acquired  any  title  at  all 
under  this  decree  or  under  the  patent  it 
was  merely  as  a  naked  trustee  with  no  du- 
ties to  perform  holding  the  mere  legal  title 
for  the  real  owners.  Confirmation  to  the 
corporation  as  trustee  was  cmly  a  convenient 
method  of  avoiding  tbe  inquiry  into  the  title 
to  each  allotted  tract  within  the  grant  which 
would  have  been  necessary  to  a  confirma- 
tion of  the  particular  tracts  to  their  indi- 
vidual owners.  Certainly  under  general  rules 
of  law,  such  a  trustee  could  have  no  power 
of  disposition,  and  its  deed  is  ineffectual  as  a 
conveyance  of  title.  The  act  of  tbe  Legisla- 
ture, which  created  this  corporation  and  up- 
on which  its  authority  is  wholly  dependent, 
gives  it  no  such  authority.  Its  rights  and 
{lowers  as  to  effectual  disposition  are  con- 
fined absolutely  to  tbe  lands  held  in  com- 
mon. The  validity  of  tbe  deed  given  to  the 
appellee  depends  therefore  upon  whether  tbe 
tract  it  attempted  to  convey  was  in  fact  a 
part  of  the  common  lands.  Since  appellee 
relied  upon  this  deed  for  her  title  it  was 
Incumbent  upon  her  to  prove  the  title  and 
authority  of  her  grantor  by  showing  that 
the  tract  was  in  fact  a  part  of  the  land  held 
in  common  and  owned  by  tbe  incorporation. 
Since  she  failed  to  show  this  fact,  it  follows 
that  tbe  incorporation  of  Mesilla  bad  no 
power  of  control  over  it  and  no  right  to  dis- 
pose of  it,  and  its  deed  Is  a  nullity. 

Counsel  for  appellee  contends  that  the 
point  we  have  discussed  is  not  assigned  as 
error.  Appellant  asked  the  trial  court  to 
make  a  conclusion  of  law  to  tbe  effect  that 
the  act  creating  the  incorporation  of  Mesilla 
vested  in  it  no  right  to  grant  titles  to  land 
in  tract  No.  1,  but  gave  it  Jurisdiction  only 
over  tbe  common  lands,  and  that  the  corpo- 
ration had  no  power  to  convey  the  lands 
coverad  by  tbe  deed  to  appellee.  The  refusal 
of  tbe  trial  court  to  do  so  is  assigned  as  er- 
ror here,  and  the  point  is  therefore  suffi- 
ciently raised. 

Appellants  attempted  to  show  affirmative- 
ly that  the  land  in  dispute  was  actually  al- 


lotted, and  to  deralgn'  title  from  the  allottee. 
But  the  trial  court  found  that  the.  land  de- 
scribed in  the  certificate  of  allotment  was 
not  the  same  land  claimed  by  appellants  and 
described  in  their  later  conveyances.  Under 
the  evidence  In  the  case,  we  will  not  disturb 
that  finding. 

The  proof  on  behalf  of  appellants  was, 
however,  sufficient  to  require  a  decree  in 
their  favor.  On  the  23d  day  of  November, 
1916,  a  deed  was  executed  By  Phcebus  Freu- 
denthal  and  wife  to  appellant  L.  O.  Lust 
for  the  lands  Involved  in  this  proceeding. 
The  court  found  that  Freudenthal  had  been 
in  the  actual  and  adverse  possession  ot  this 
land  since  the  month  of  January,  1909,  and, 
that  appellants  continued  this  possession  to 
the  time  of  the  bringing  of  tills  suit  In 
Holthoff  V.  Freudenthal,  22  N.  M.  377,  1^ 
Pac.  173,  this  court  held  that  po8se88i<ni  un- 
der a  deed  fair  on  its  face,  with  a  claim  of 
ownership,  is  sufficient  evidence  to  establiab 
title  in  an  action  sudi  as  thl^  as  against  a 
defendant  not  showing  a  better  tlUe.  Appel- 
lee, as  we  have  seen,  proved  no  title  to  this 
land,  and  it  follows  that  tbe  possession  of 
appellants  under  the  deed  mentioned  was  suf- 
ficient to  require  a  decree  in  their  favor. 

The  Judgment  of  tbe  lower  court  is  there- 
fore reversed,  with  instructions  to  enter  a  de- 
cree in  favor  of  appellants ;  and  it  Is  so  or- 
dered. 

RAYNOLDS,  C.  J.,  and  PABJEER,  J.. 
concur. 

^=^^  ,28  N.  M.  138) 

PICACHO   CATTLE  CO.  v.  ATCHISON,   T. 
&  S.  F.  RY.  CO.     (No.  2667.) 

(Supreme  Court  of  New  Mexico.    Uay  28, 
1922.) 

(BvlM>w  hv  th«  Oourt.} 

1.  Pleading  €=>3i3,  316— Office  of  bill  Of  par- 
ticulars stated;  ordering  of  bill  of  partleulars 
discretionary  with  court. 

The  office  of  a  bill  of  particulars  is  to  fur- 
nish information  necessary  to  a  proper  answer 
and  preparation  for  defense,  and  ordering  tb« 
bill  Is  discretionary  with  the  court. 

(Ai^iional  Byttabua  iy  Bditoridl  Staff.) 

2.  Pleading  ^=>32A — Bill  of  particulars  as  to 
place  of  conversion  of  eattia  by  oarritr  held 
insufflolont. 

In  action  against  railroad  for  conversion  at 
cattle,  in  which  the  complaint  did  not  state  tbe 
place  of  conversion,  and  plaintiff  was  ordeced 
to  furnish  a  bill  of  particulars  as  to  tbe  place 
thereof,  a  bill  stating  that  plaintiff  was  "unaMe 
to  furnish  a  statement  of  the  place  of  tbe  con- 
version more  specific  than  that  referred  to  in 
the  correspondence  of  plaintiff  with  the  defe'hd- 
ant,  now  presumably  in  the  possession  of  the 
defendant,"  without  denying  knowledge  of  the 
place  of  the  conversion  or  setting  out  such  cor- 
respondence, Aeld  insufficient. 

Appeal  from  District  Court,  Chaves  (youn- 
ty;  Brlce,  Judge. 


»For  otber  caiM  SM  same  topic  and  KST-NUM BER  in  all  K«r-Numb«r««  DlgesU  and  ladans 


Digitized  by  VjOOQIC 


M.&I.) 


SPEMCX  T.  BLr  PASO  A  8.  W.  CO. 
(MT  P.) 


579 


Action  by  the  Picacho  Cattle  Company 
Against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  of  dismissal, 
and  plaintiff  appeals.    Affirmed. 

R.  D.  Bowers,  of  Roswell,  for  appellant 
W.  0.  Beld,  George  S.  Downer,  and  Earl 
C.  Iden,  all  of  Albuqaerque,  for  appellee. 

DAVIS,  J.  This  is  an  action  in  damages 
for  the  conversion  of  five  head  of  cattle. 
The  complaint  gave  the  time  of  the  conver- 
sion as  "on  or  about  the  14th  day  of  Novem- 
ber, 1917."  The  place  was  not  stated.  On 
motion  the  conrt  ordered  the'  furnishing  of  a 
bill  of  particulars  fixing  the  time  and  place 
of  the  conversion.  Appellee  answered  this, 
stating  ttiat  it  was  unable  to  be  more  spe- 
dflc  as  to  the  date,  and  was  "nnable  to  fur- 
nish a  statement  of  the  place  of  conversion 
more  specific  than  that  referred  to  in  the 
correspondence  of  plaintiff  with  the  defend- 
ant, now  presumably  in  the  possession  of 
defendant"  This  bill  of  particulars  was 
stricken  out  on  motion,  the  court  holding 
the  statement  of  place  insufficient.  Appel- 
liuit  declined  to  do  anything  further  in  the 
matter,  taking  the  ground  that  the  court  bad 
no  power  to  order  the  bill,  and,  if  it  did  have 
the  right  to  require  it,  the  one  furnished  was 
sufficient  The  court  thereupon  dismissed 
the  action,  and  this  appeal  was  then  taken, 
appellant  standing  here  upon  its  position  in 
the  lower  court. 

[1, 2]  In  attacking  the  power  of  the  court 
to  order  the  bill  of  particulars  appellant  ar- 
gues that  the  place  of  conversion  Is  Immate- 
rial, because  the  action  is  transitory  and 
may  be  brought  wherever  jurisdiction  of 
the  parties  is  obtained.  It  may  be  granted 
that  the  allegation  of  place  was  not  essential 
to  show  jurisdiction,  and  even  that  it  was 
not  necessary  In  the  complaint  at  all.  But 
the  office  of  a  bill  of  particulars  is  not  to 
supply  matters  which  should  have  been  al- 
leged in  the  complaint  nor  to  evidence  a  ju- 
risdiction not  otherwise  alleged.  It  is  to 
furnish  information  necessary  to  a  premier 
answer  and  preparation  for  defense.  8  Enc. 
P.  &  P.  618,  619.  The  ordering  of  a  bill  of 
particulars  is  discretionary  with  the  court, 
and,  since  there  Is  no  Indication  whatever  In 
the  complaint  as  to  the  place  of  conversion. 
It  not  even  being  alleged  that  it  occurred  on 
the  railroad  of  appellee,  and  any  point  In 
the  entire  world  being  therefore  possible  as 
a  situs  for  the  alleged  conversion,  it  would 
seem  that  the  court  wisely  exercised  its  dis- 
cretion in  requiring  a  more  definite  state- 
ment of  It  In  Leonard  v.  Greenleaf,  21  N. 
H.  180,  153  Pac.  807,  we  held  that  It  was  er- 
vnt  for  a  court  to  order  a  bill  of  particulars 
to  cover  Immaterial  information.  T^ere  the 
information  sought  was  immaterial  for  every 
purpose.  Here  knowledge  of  the  place  of  the 
dalmed  conversion  might  be  both  material 
ai^d  necessary  in  the  preparation  of  plead- 
ings and  defense. 

Tbe  statement  in  the  bill  of  particulars 


that  appellant  had  knowledge  of  the  place  of 
conversion  further  than  that  referred  to  in 
the  correspoii'dence  between  the  parties  was 
not  a  compliance  with  the  order.  It  did  not 
deny  knowledge,  nor  did  it  give  information. 
The  correspondence  was  not  set  out,  so  that 
a  reference  would  Include  It,  nor  as  a  mat- 
ter of  fact  was  there  an  affirmative  state- 
ment that  any  sudi  correq;>ondence  was  in 
existence.  The  reference  to  unidentified  and 
undescrihed  correspondence  added  nothing. 

Compliance  with  the  order  was  not  diffi- 
cult It  would  have  been  easy  for  appellant 
to  state  what  knowledge  he  had,  and  nothing 
more  was  required. 

The  order  of  the  conrt  dismissing  the  ac- 
tion was  correct  and  the  Judgment  therefore 
will  be  affirmed ;   and  it  is  so  ordered. 

RATNOLOS,  a  J.,  and  PARKER,  i^  con- 
cur. 

■■""■"  (28  N.  II.  132) 

SPENCE  V.  EL  PASO  &  8.  W.  CO. 
(No.  2590.) 

(Supreme  Cwat  of  New  Mexico.    May  10^ 
1922.)    . 

(ByXXaibu*  (y  ihe  Court.) 

Carriers   ^=9218(8)— Shipper  who  agrees  to 
load  live  stock  at  his  own  risk  oaoaot  recover 
for  Josses  due  to  overloading. 
A  shipper  who  agrees  to  load  live  stock  at 
his  own  risk,  and  who  overloads  the  cars,  can- 
not   recover    against   the    carrier    for   losses 
which  would  not  have  occnrred  but  for  tbe 
overloading.  ' 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;   Hewitt,  Judge  pro  tern. 

Action  by  Clarence  Spence  against  the  El 
Paso  ft  Southwestern  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  with  instructiOBS  to 
enter  judgment  for  defendant 

W.  A.  Hawkins  and  H.  H.  McElroy,  botii 
of  El  Paso,  Tex.,  for  appellant 
G.  W.  Prlchard,  of  Santa  F6,  for  appellee. 

DAVIS,  J.  This  is  an  action  to  recover 
damages  for  injuries  to  a  shipment  of  cat- 
tle made  by  appellee  from  El  Paso,  Tex.,  to 
Ancho,  in  this  state.  The  material  allega- 
tions of  the  complaint  as  to  negligence  are 
as  follows: 

"The  defendant  agreed  to  furnish  plaintiff  five 
certain  cars,  the  character  of  which  was  agreed 
on  by  said  parties,  and  to  safely  carry  over 
its  lines  of  railroad  from  said  city  of  El  Paso 
to  Accho,  and  to  safely  deliver  to  plaintiff  at 
said  Ancho  Station  260  bead  of  mixed  cattle. 
•  •  *  That  while  the  defendant  famished 
certain  cars  for  the  use  of  the  plaintiff,  •  •  * 
it  'did  not  furnish  tbe  plaintiff  the  character  of 
cars  agreed  on  in  said  agreement,  and  did  not 
safely  carry  and  deliver  said  cettie  te  the  plain- 
tiff at  said  Ancho  Station,  parsuant  to  and  in 
accordance  with  said  agreement  bnt  on  the 
contrary,  neglected  and  failed  to  ^furnish  cars 
^th  the  capacity  it  had  afreei  on  with  plain- 
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tiff,  Md  ao  negUgently  crowded  nid  catde  In 
the  ears  famisbed  by  it,  and  ao  neKligently 
bandied  and  eared  for  the  aald  cattle  aa  a  com- 
mon carrier  over  its  line  of  railroad  between 
the  points  named,  that  10  head  of  said  cattle 
were  killed  and  died  in  said  cars  before  they 
were  removed  therefrom  at  said  Ancho  Station, 
on  or  aboat  the  2d  day  of  January,  191S;  and 
that  on  the  account  of  the  bruises  and  injuries 
received  due  to  the  careless  and  negligent  man- 
ner in  which  the  defendant  bandied  and  hauled 
said  cattle  in  said  cars  between  the  points 
aforesaid,  35  of  said  cattle  died  after  being 
removed  from  said  cars." 

While  there  is -a  controversy  as  to  the  ef- 
fect of  these  aUegatlons,  we  will  amstrue 
them  according  to  the  theory  of  appellee,  as 
charging  three  breaches  of  duty  against  the 
railroad  company,  namely,  that  it  did  not 
furnish  the  character  of  cars  agreed  upon, 
that  it  negligently  crowded  the  cattle  Into 
the  cars,  and  that  it  was  negligent  in  hauling 
and  handling  the  cattle  during  transporta- 
tion. All  of  these  charges  were  denied  by 
the  answer. 

The  evidence  showed  that  appellee  had  261 
cattle  In  the  stockyards  at  ES  Paso  for  ship- 
ment to  Ancho,  and  that  he  ordered  two  4©- 
foot  and  three  38-foot  cars.  JE^ve  were  fur- 
nished, but  all  were  36-foot  cars,  containing 
therefore  a  total  space  less  than  that  con- 
tracted for. 

For  the  puriKwefl  of  this  case  we  sifoll  as- 
sume the  truth  of  the  special  finding  of  the 
Jury,  that  the  order  for  the  cars  was  given  to 
the  agent  of  appellant,  and  that  the  duty  to 
fnnili^  them  rested  upon  appellant. 

There  Is  no  dispute  as  to  the  overloading 
of  the  cars.  Two  hundred  sixty  head  were 
put  into  five  cars,  an  average  of  52  to  the 
car,  which,  according  to  all  the  testimony, 
was  considerably  in  excess  of  the  number 
that  could  properly  be  loaded.  They  were  so 
crowded  that  it  was  necessary  to  leave  one 
head  at  the  yards.  But  while  agreeing  as  to 
the  fact  of  overloading,  the  parties  are  in 
wide  disagreement  as  to  the  responsibility 
tor  it,  each  asserting  that  the  loading  was 
done  by  the  other.  A  special  Interrogatory 
was  directed  to  the  Jury  upon  this  question, 
and  answered  to  the  effect  that  the  cars 
were  overloaded  by  appellee.  There  was  evi- 
dence to  support  this  finding. 

The  contract  under  which  the  cattle  were 
shipped  contained  the  following  provision : 

"That  said  second  party,  at  his  own  risk  and 
expense  is  to  take  care  of,  feed,  water  and 
attend  to  said  stock  while  the  same  may  be  in 
the  stockyards  of  the  first  party,  or  elsewhere, 
awaiting  shipment,  and  while  the  same  is  being 
loaded,  transported,  unloaded  and  reloaded,  and 
to  load,  unload,  and  reload  the  same  at  feeding 
and  transfer  points,  and  wherever  the  same 
may  be  unloaded  and  reloaded  for  any  purpose 
whatever." 

By  the  terms  of  this  contract  the  duty  to 
load  and  unload  rested  upon  appellee  alone. 
Under  the  special  finding  of  the  Jury  he  actu- 


ally loaded  the  cattle.  We  must  theiefore 
ccmsider  it  as  established  that  he  alone  is 
responsible  for  the  overloading. 

Appellee  attempts  to  attribute  the  over- 
loading to  the  failure  of  appellant  to  furnish 
cars  of  the  capacity  ordered.  The  argument 
Is  not  sound.  Appellant  breached  its  con- 
tract In  this  regard,  and  thus  became  liable 
for  resulting  damages.  But  that  cannot  In- 
clude losses  to  cattle  improperly  crowded  In- 
to the  cars  by  appellee  himself.  As  between 
these  two  acts,  the  overloading,  not  the  fail- 
ure to  furnish  the  space  ordered,  caused  the 
injuries.  This  la  not  a  case  of  failure  to 
furnish  cars  siUtable  for  a  particular  pur- 
pose. The  cars  were  fit  for  shipping  cat- 
tle. Tbe  trouble  arose,  not  from  the  char- 
acter of  the  cars,  but  from  loading  them  to 
more  than  their  capacity. 

The  allegation  of  carelessness  or  negligence 
in  the  hauling  of  the  train  containing  these 
cattle  Is  based  upon  the  testimony  of  a  care- 
taker who  traveled  with  Qiem.  He  stated,  in 
substance,  as  set  out  in  appellee's  brief,  that 
several  times  the  train  was  severely  Jerked 
so  that  many  of  the  cattle  tdl  down,  and 
that  the  crowded  condition  of  the  cars  made 
it  impossible  to  get  them  up.  The  Injuries  to 
the  cattle  were  not  primarily  caused  by  their 
falling.  Tbe  fair  Inference  from  the  testi- 
mony is  that  they  were  bruised,  and  In  some 
instances  killed,  by  being  trampled  while 
down  by  the  other  cattle.  If  the  cars  had 
been  properly  loaded,  the  men  In  charge 
could  have  gotten  the  down  cattle  onto  thetr 
feet  and  prevented  the  injuries." 

2.  It  was  the  duty  of  appellee  to  render 
such  aid  and  assistance  through  the  care- 
takers from  time  to  time  en  route  as  -mould 
be  helpful  in  protecting  tbe  cattle  against 
injury,  and  this  included  the  duty  of  getting 
up  such  cattle  as  were  down  in  the  cars. 
A.,  T.  &  S.  F.  R.  Co.  V.  Merdiant^'  Uve  Stock 
Ck).  (G.  O.  A.)  273  Fed.  130.  Appellee  by  over- 
loading the  cars  made  impossible  the  per- 
formance of  his  duty  in  this  respect 

It  must  therefore  be  taken  as  a  fact  that 
but  for  the  negligence  of  appellee  himself  the 
injuries  of  which  he  complains  would  not 
have  occurred.  His  own  acts  were  the  par- 
tial and  contributing  cause,  if  not,  indeed, 
the  principal  cause,  of  the  losses.  May  he 
recover  under  such  circumstances  damaees 
for  which  he  Is  at  least  In  a  Urge  measure  to 
blame,  and  thus  shift  to  another's  shoulders 
the  loss  which  his  own  act  caused?  I/egal 
reasoning  clearly  says  he  may  not  do  so. 
and  authorities  so  hold. 

In  Illinois  Central  R.  R.  Co.  t.  Rogers,  162 
Ky.  535,  172  S.  W.  948,  L.  R.  A.  1915G,  1220, 
Ann.  Cas.  1916B,  1201,  the  rnle  is  stated  u 
follows: 

"It  is  wen  settled  by  the  almost  nnanimona 
authorities  that  where  the  carrier  furnishes  a 
oar  to  shipper  for  the  purpose  of  aliipptng  Ure 
stock  therein,  and  the  latter  loads  the  live 
stock  himself,  and  in  doing  so  he  overqrowdt 
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tbe  animals  or  places  in  one  compartment 
animals  of  different  kinds,  tbe  risic  o{  loss  or 
injury  ia  apon  the  aliipper,  being  caused  by  Us 
own  act;  •  •  •  the  carrier  not  being  liable 
for  loss  or  Injury  due  to  •  •  •  sudi  caus- 
es." 

In  ncljlln  T.  Wabash  B.  Co.,  115  Mo. 
App.  633,  92  S.  W.  847,  the  court  said : 

"Conceding  the  negligence  of  defendant  tn 
falling  to  furnish  the  kind  of  cars  ordered,  it 
was  tbe  negligence  of  plaintiffs  in  knowingly 
orerloading  the  cars  that,  was  the  proximate 
cause  of  the  killing.  Plaintiffa  were  experi- 
enced shippers,  and  knew  before  they  becu  tbe 
loading  that  the  cars  were  too  small  for  the 
whole  shipment  They  knowingly  and  volun- 
tarily took'.tbe  risk  of  overcrowding,  and  can- 
not complain  of  the  result,  reasonably  to  have 
been  anticipated,  following  their  own  want  of 
due  care." 

In  T.  4  P.  B.  Oo.  V.  Elepper  (Tex.  Civ. 
App.)  24  S.  W.  667,  tbe  court,  in  holding  that 
evidence  of  overcrowding  by  plaintiff  should 
have  been  admitted  in  an  action  based  on 
defendant's  negligence,  said: 

"It  is  no  answer  to  say  that  appellee  called 
for  a  34-foot  car,  and  was  told  he  could  only 
be  furnished  with  one  33  feet  long.  He  knew 
the  size  of  the  car  before  he  undertook  to  load 
it,  and  if  be  knew  he  required  the  longer  car 
to  omtain  liis  horses,  his  negligence  was  the 
gfeater  for  crowding  them  in  tbe  shorter." 

In  Hunt  r.  Chicago,  B.  ft  Q.  B.  Co.,  96  Nrt>. 
T46,  140  N.  W.  986,  tbe  court  said: 

"The  court,  instead  of  telling  the  jury  that 
plaintiffs  would  be  guilty  of  contributory  negli- 
gence if  their  overloading  and  crowding  tbe 
horses  into  the  car  contributed  in  causing  the 
injury,  by  substituting  the  word  'caused'  told 
the  jury,  in  effect,  that  the  plaintiffs  would  not 
be  guilty  of  contributory  negligence,  unless  tbe 
overloading  and  crowding  of  tbe  horses  into 
the  car  caused  the  injury;  In  other  words,  that 
it  was  the  sole  cause  of  the  Injury.  We  think 
the  instruction  as  modified  was  clearly  prej- 
udicial, and,  being  upon  an  Important  issue  in 
tbe  case,  constituted  reversible  error.  The 
most  that  the  court  should  have  done,  if  it 
decided  to  modify  the  instruction,  would  have 
been  to  have  told  the  jury  that,  if  'such  over- 
loading and  crowding  of  the  bosses  into  the  car 
was  the  proximate  cause  of  the  Injury,'  plain- 
tiffs would  be  guilty  of  contributory  negli- 
gence." 

Other  cases  stating  generally  tbe  principles 
on  which  this  opinion  is  based,  are :  Diamond 
X  Land  &  Cattle  Co.  ▼.  Director  General  (N. 
M.)  206  Pac  267;  L.  &  N.  B.  Co.  v.  Wood- 
ford, 162  Ky.  398, 163  S.  W.  722 ;  Western  B. 
Co.  V.  Harwell,  91  AJa.  340,  8  South.  649; 
Hutchinson  v.  Chicago,  etc.,  Co.,  37  Minn.  624, 
86  N.  W.  433 ;  St  Louis,  etc  Co.  v.  Law,  68 
Ark.  218,  67  8.  W.  258;  Short  t.  Oregon,  etc., 
Co.,  190  m.  App.  25;  Newby  v.  C,  B.  I.  4 
P.  B.  Co.,  10  lAo.  App.  391,  and  cases  cited 


in  note  to  Illinois  Central  B.  Co.  y.  Bogers, 
Ann.  Cas.  1916E,  1203. 

This  is  not  a  case  in  which  a  carrier  has 
attempted  by  contract  to  absolve  Itself  from 
the  consequences  of  its  own  negligence,  and 
cases  denying  its  right  to  do  so  are  not  ap- 
plicable here.  In  our  opinion  it  turns  en- 
tirely upon  the  general  legal  principle  that 
a  plaintiff  may  not  recover  damages  for  an 
Injury  which  results  from  his  own  negligent 
acts. 

Tbe  case  is  reversed  and  remanded,  with 
instructions  to  enter  Judgment  for  appellant ; 
and  it  is  BO  ordered. 


BATNOLDS, 
ccmcnr. 


a    J.,    and    PABKEB,    J., 


(2S  N.  M.  14U 

RAYNOLDS  v.  SWOPE,  Connty  Treasurer, 
et  al.    (No.  2627.) 

(Supreme  Court  of  New  Mexico.    June  2, 
1922.) 

(8yllarm$  by  tkt  Court.) 

Schools  and  school  distriet*  «=»99  —  Ceuaty 
levy  of  taxes  held  not  to  violate  principle  that 
taxes  levied  in  one  district  cannot  he  used  In 
another,  nor  oenstltutloaai  provision*  as  te 
levy  of  taxes. 
Taxes  levied  in  a  county  for  school  main- 
tenance are  county  taxes,  levied  for  a  public 
purpose  under  constitutional  authority,  and  vie- 
late  neither  tbe  principle  that  the  proceeds  of 
taxes  levied  in  one  district  cannot  be  used  in 
another,  nor' section  4  of  article  12  of  tbe  Con- 
stitution. 

Appeal  from  District  Court,  BernaUBo 
County;    Hickey,  Judge. 

Action  by  J.  M.  Baynolds  against  U:  B. 
Swope,  as  l^reasurer  of  Bernalillo  (bounty, 
N.  M.,  and  the  Bernalillo  County  Board  ot 
Bdncation,  and  from  a  judgment  on  demur- 
rer dismissing  tbe  complaint,  plaintiff  ap- 
peals.   Affirmed. 

A.  B.  McMllIen  and  Lawrence  P.  Lee,  both 
of  Albuquerque,  for  ai^tellant 
H.  S.  Bowman,  Atty.  Gen.,  for  appellees. 

DAVIS,  J.  By  what  is  known  as  the  Conn- 
ty Unit  Law  (chapter  79,  Laws  1915,  and 
chapter  105,  Laws  1917),  the  Legislature 
adopted  a  new  method  of  collecting  and  dis- 
tributing taxes  for  school  purposes.  This 
proceeding  attacks  section  43  of  tbe  1917 
law  as  being  contrary  to  the  principle  that 
one  district  or  elate  may  not  be  taxed  for 
the  benefit  of  another  district  or  class,  which 
am>ellant  says  Is  a  fundamental  principle  of 
taxation,  and  spedflcally  because  it  is  In  con- 
flict with  section  4,  of  artide  12,  of  the 
Constitution. 

Under  the  system  created  by  these  acts 
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■cboolfl  and  school  districts  are  divided  into 
two  classes,  municipal  and  rural.  Tbe  munic- 
ipal schools  are  under  the  control  and  man- 
agement of  the  municipal  boards  of  educa- 
tion. Tbe  rural  schools  are  conducted  and 
managed  by  county  boards  of  education  and 
boards  of  directors  in  each  school  district. 
The  municipal  boards  of  education  and  the 
directors  in  the  rural  school  districts  each 
year  prepare  a  budget,  or  estimate,  of  the 
financial  needs  of  their  district.  The  munic- 
ipal estimates  go  direct  to  the  county  com- 
missioners. The  rural  estimates  are  submit- 
ted for  approval  to  the  county  superintendent 
of  schools,  who  passes  upon  them,  and,  if 
approved,  submits  them  also  to  the  county 
commissionerB.  Tbe  commissioners,  thus  hav- 
ing before  them  the  estimates  of  the  amount 
of  money  necessary  for  all  of  the  schools 
within  the  county,  municipal  and  rural,  pass 
upon  them,  and  then  levy  a  flat  tax  upon  all 
of  tbe  property  In  the  county  sufficient,  with 
other  revenues  not  involved  in  this  proceed- 
ing, to  maintain  tbe  {schools  for  the  ensuing 
year  in  accordance  with  the  approved  esti- 
mates. The  moneys  derived  from  this  tax 
are  credited  to  tbe  districts  in  accordance 
with  these  estimates.  It  will  be  observed 
that  under  this  basis  of  distribution  there  is 
no  relatioD  between  the  tax  collected  in  any 
one  district  and  tbe  revenue  apportioned  to  it 
Some  districts  receive  more  than  the  amount 
contributed  from  the  taxable  property  within 
their  boundaries  and  others  less.  Unless  tbe 
funds  are  divided  among  tbe  districts  in  ac- 
cordance with  the  tax-paying  property  in 
each,  tliis  is  tbe  inevitable  result  A  dls- 
ribution,  for  instance,  according  to  the  num- 
ber of  cbildren  of  school  age  In  each  district, 
or  according  to  enrollment  or  attendance, 
woi^ld  create  the  same  situation  as  that  here 
complained  of. 

Appellant  is  a  taxpayer  within  the  munic- 
ipal district  of  Albuquerque.  He  alleges  that 
a  large  portion  of  the  taxes  collected  from 
him  and  the  other  taxpayers  within  that 
district  under  tbe  county  levy  will  be  distrib- 
uted to  other  districts,  and  therefore  in  ef- 
fect that  be  is  taxed  for  the  benefit  of  dis- 
tricts In  which  he  has  no  Interest.  An  in- 
junction was  asked  restraining  the  county 
treasurer  from  paying  to  the'  county  board 
of  education  any  portion  of  tbe  levy  collected 
within  the  Albuquerque  district,  and  the 
court  was  asked  to  declare  section  43  of 
chapter  105,  Laws  1917,  unconstitutional. 
The  complaint  was  dismissed  on  demurrer, 
and  this  appeal  taken. 

Tbe  contention  of  appellant,  tersely  stated, 
la  that  each  school  district  must  be  a  self- 
supporting  unit,  maintaining  its  schools  ex- 
clusively from  its  own  resources.  The  posi- 
tion is  not  based  upon  constitutional  or  stat- 
utory authority,  but  upon  the  general  prin- 
ciples that  one  district  may  not  be  taxed  for 
tbe   benefit  of  another.     Appellant's  brief 


dtes  decisions  and  text-writers  to  the  effect 
that  levies  for  the  benefit  of  a  city  may  not 
be  made  on  property  outside  of  the  city,  and, 
conversely,  in  one  case,  that  town  property 
may  not  be  taxed  for  the  benefit  of  per- 
sons  not  residing  in  It  The  fallacy  in  the 
entire  argument  lies  in  tbe  fact  that  we  do 
not  have  here  taxation  of  one  district  for  tbe 
benefit  of  another.  Tbe  tax  is  not  a  district 
tax.  It  is  a  county  tax,  levied  equally  and 
uniformly  upon  all  the  taxable  property  in 
the  county.  We  are  not  dealing  with  a  spe- 
cial tax  levied  against  the  property  in  one 
district,  the  proceeds  of  which,  are  used  in 
another.  A  levy  by  the  county  for  the  carry- 
ing on  of  education  is  certainly  for  a  public 
purpose.  It  is  difficult  to  see  boW  a  county 
tax,  levied  for  a  public  purpose,  under  dis- 
tinct legislative  authority,  imposed  uniform- 
ly upon  all  the  property  assessed  in  the  coun- 
ty, can  be  subject  to  attack.  Indeed  appel- 
lant does  not  question  tbe  validity  of  the  tax, 
nor  seek  to  restrain  its  collection.  He  com- 
plains of  tbe  distribution  made  of  it  after  it 
has  come  into  tbe  county  treasury.  An  in- 
junction is  asked  restraining  tbe  treasurer 
from  paying  it  out  in  accordance  with  tbe 
provisions  of  the  law  imder  which  it  was 
collected,  but  api>ellant's  theory  as  to  what 
is  to  be  done  with  it  is  not  disclosed.  The 
standing  of  an  individual  taxpayer  to  liti- 
gate the  distribution  of  this  fund  might  w^ 
be  doubted.  But  be  this  as  it  may,  we  know 
of  no  rule  of  law,  and  there  Is  certainly  nei- 
ther statute  nor  constitutional  provision,  that 
requires  money  lawfully  collected  in  one  dis- 
trict to  be  expended  in  that  district,  nor  any 
principle  tbat  necessitates  the  considering  Of 
education  as  a  local  matter  peculiar  to  spe- 
cial districts.  School  affairs  may  be  ad- 
ministered through  districts  as  a  matter  of 
convenience,  but  tbe  power  to  administer 
may  be  in  one  body  and  tbe  power  to  tax 
in  another.  The  conclusion  tbat  a  district 
must  support  itself  from  its  own  funds  does 
not  follow  from  the  premise  of  its  creation 
nor  its  endowment  with  administrative  pow- 
ers. Assume  that  there  were  in  any  given 
year  no  municipal  schools  in  the  city  of  Al- 
buquerque or  in  some  outside  district  Tbat 
would  not  mean  the  illegality  of  levying  a 
tax  upon  the  property  in  that  district  for 
county  educational  purposes,  any  more  than 
the  fact  that  there  is  no  public  road  or  no 
bridge  adjacent  to  tbe  property  of  an  in- 
dividual would  exempt  It  from  a  general 
county  road  and  bridge  tax. 

"Wherever  a  system  of  public  instruction  i* 
established  by  law,  to  be  administered  by  local 
boards,  who  levy  taxes,  buQd  schoolhouses,  and 
employ  teadiers  for  tbe  purpose,  it  can  hardly 
be  questioned  that  tbe  state,  in  establishing  the 
system,  reserves  to  itself  tiie  means  of  giving 
it  complete  effect  and  full  efSdency  in  every 
township  and  district  of  the  state,  even  though 
a  majority  of  tbe  people  of  such  township  or 
district,  deficient  in  proper  appreciation  <i  it* 
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advantages,  should  refuse  to  take  upon  them- 
selves the  expense  necessary  to  give  them  a 
participation  in  its  benefits.  Possibly  judicial 
proceedings  might  be  available  in  some  such 
cases,  where  a  state  law  for  the  levy  of  local 
taxes  for  educational  purposes  had  been  dis- 
obeyed; but  the  Legislature  would  be  at  lib- 
erty to  choose  its  own  method  for  compelling 
the  performance  of  the  local  duty.  And  here 
again  the  state  has  the  same  power  to  appor- 
tion the  moneys  raised  for  the  general  purpose 
that  it  has  to  apportion  moneys  raised  for  po- 
lice purposes  or  for  roads."  2  Cooley  on  Taxa- 
tion (3d  Ed.)  p.  1290. 

Just  as  In  the  case  before  ns  it  happens 
that  there  is  collected  from  the  city  of  Al- 
buquerque under  this  general  tax  more 
money  than  is  there  expended  for  education, 
and  the  surplus  is  used  for  educational  pur- 
poses elsewhere  in  the  county,  so  in  some 
rural  districts  in  tbe  state  it  may  happen  that 
sums  are  collected  from  taxes  upon  property 
within  their  limits  greatly  in  excess  of  the 
amount  needed  or  expended  on  schools  In 
them,  and  the  surplus  be  used  for  the  other 
actaools  including  those  In  the  municipalities. 
It  is  a  general  county  tax,  not  levied  by  dis- 
tricts, but  spread  generally,  over  all  taxable 
property.  It  is  apportioned  fairly  and  equi- 
tably to  tbe  variouis  schools  according  to  their 
needs,  certainly  a  fair  bases  of  distribution. 
There  is  no  contention  In  this  case  that  any 
district  is  apportioned  more  than  its  ne- 
cessities require,  nor  that  Albuquerque  as  a 
district  is  receiving  less  than  its  needs.  The 
taxpayers  at  Albuquerque  are  not  assessed 
as  members  of  that  district,  but  as  citizens 
Of  the  county,  and  they  can  have  no  com- 
plaint 

Tbe  asserted  unconstitutionality  of  tbe  law 
is  predicated  upon  section  4  of  article  12  of 
tke  Constitution,  which  is  as  follows: 

"  •  •  •  The  Legislature  shall  provide  for 
tbe  levy  and  collection  of  an  annual  tax  upon 
an  the  taxable  property  in  the  state  for  the 
maintenance  of  the  public  schools,  the  proceeds 
of  such  tax  levy  to  be  added  to  the  current 
school  fund  above  provided  for.  The  current 
school  fund  shall  be  distributed  among  the 
school  districts  of  the  state,  *  *  •  and  shall 
provide  for  tbe  levy  and  collection  of  additional 
local  taxes  for  school  purposes.    *    •    • 

"Before  making  the  distribution  above  pro- 
vided for,  there  shall  be  taken  from  the  current 
school  fund  as  above  created,  a  sufficient  re- 
serve to  be  distributed  among  school  districts 
in  which  the  proceeds  of  the  annual  local  tax, 
when  levied  to  the  limit  allowed  by  law,  plus 
the  regolar  quota  of  corrent  sdiool  funds  al- 


lotted to  said  district,  shall  not  be  sufficient  for 
the  maintaining  of  a  school  for  the  full  period 
of  five  months.    •    •    • " 

This  section  deals  primarily  with  tbe  cur- 
rent school  fund  of  the  state,  its  creation 
and  distribution,  in  neither  of  which  we 
are  at  present  concerned,  for  we  are  dealing 
with  a  county,  not  a  state  fund,  although  we 
may  mention  in  passing  that  this  constitu- 
tional provision  conflicts  with  appellant's 
idea  of  fundamental  Justice  in  taxation,  since 
tbe  proceeds  of  the  state  tax  are  distributed 
among  the  school  districts  in  proportion  to 
the  number  of  children  of  school  age,  with 
the  Inevitable  result  that  the  districts  do 
not  receive  apportionments  in  accordance 
with  their  contributions.  The  section  further 
specifies  that  the  Legislature  "shall  provide 
for  the  levy  and  collection  of  additional  local 
taxes  for  school  purposes."  The  word  "local" 
is  used  to  distinguish  the  tax  from  tbe  state 
tax  already  provided  for.  We  are  now  asked 
to  construe  this  as  meaning  a  tax  to  be 
levied  in  the  various  school  districts,  and  to 
hold  that  this  language  jwecludes  the  Legis- 
lature from  authorizing  a  general  county  tax 
levied  uniformly  upon  property  in  all  the 
districts.  The  argument  Is  made  that  this 
construction  Is  required  by  the  last  para- 
graph of  the  section,  which  allows  an  ad- 
ditional distribution  to  "districts  in  which 
the  proceeds  of  the  annual  local  tax,  when 
levied  to  the  limit  allowed  by  law,"  phis  its 
regular  distribution  from  the  state  fund, 
"shall  not  be  sufficient  to  maintain  a  school 
for  five  months."  The  additional  distribu- 
tion is  dependent  upon  the  amoimt  received 
by  the  district  from  the  proceeds  of  the  local 
tax.  That  tax  may  be  levied  upon  the  dis- 
trict specially,  or  upon  the  county  as  a  whole. 
As  to  this  the  C!onstitntion  is  silei^t  In  this 
respect  it  deals-  with  the  proceeds  of  the  tax, 
not  the  territorial  extent  of  its  levy.  We  find 
in  tbe  section  nothing  which  makes  tbe  word 
"local"  synonymous  with  "district."  The 
county  tax  with  which  we  are  dealing  is  a 
local  tax  within  the  meaning  of  this  sec- 
tion, and  there  is  no  prohibition  against  its 
levy  or  tbe  distribution  of  Its  proceeds  in  the 
manner  provided  in  the  acts  under  consid- 
eration. 

For  the  reasons  stated  the  Judgment  win 
be  affirmed;    and  it  is  so  ordered. 

PABKEB,  J.,  and  LEAHZ,  District  Judga^ 
concur. 
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(35  Idaho.  S27) 

KLINE  •!  at.  v.  SHOUP  at  al.     (No.  3869.) 

(Supreme  Court  of  Idaho.    June  1,  1922.) 

1.  Coarta  «=ai202(5)— On  appeal  from  probate 
court,  notice  of  appeal  must  be  served  on  ex- 
eoutor  and  administrator  and  all  Interested 
parties. 

On  appeal  from  the  probate  to  the  district 
court  in  probate  matters,  the  notice  of  appeal 
must  be  served  on  the  executor  or  administra- 
tor, and  upon  all  parties  interested,  who  ap- 
peared upon  the  motion  or  proceeding  which 
the  appellant  desires  to  have  reviewed.  C.  S. 
{  7176. 

2.  Cenrts  «=>202(5)— On  appeal  from  probate 
court,  notice  must  bo  served  on  all  parties 
appearing  flenerally. 

This  means  parties  who  made  a  general 
appearance,  and  does  not  include  parties  who 
merely  made  a  special  appearance  to  attack  the 
jurisdiction  of  the  court. 

3.  Courts  «=3202(5)— On  appeal  to  Supreme 
Court  from  district  court  Judgment  on  appeal 
from  probate  oonrt,  only  those  necessary  to 
the  first  appeal  are  necessary  parties. 

On  appeal  to  the  Supreme  0>urt  from  a 
judgment  of  the  district  court  rendered  on  an 
appeal  from  the  probate  court  in  a  probate  mat- 
ter, only  those  need  be  made  parties  to  the 
appeal  to  this  court  who  were  necessary  par- 
ties to  the  appeal  from  the  probate  court  to 
the  district  court. 

Appeal  from  District  Otnrt,  Lemhi  Cloonty; 
Ralph  W.  Adair,  .Judge. 

Action  by  Frank  J.  Kline  and  others,  heirs 
of  John  Tormey,  deceased,  against  W.  H. 
Shoup  and  others.-  From  a  judgment  of  the 
district  court  reversing  an  order  of  the  pro- 
bate court,  which  set  aside  a  former  order 
confirming  an  administrator's  sale,  the  plain- 
tiffs appeal.  On  motion  to  dismiss  appeal. 
Motion  denied. 

John  H.  Padgham,  of  Salmon,  and  Richards 
A  Haga,  of  Boise,  for  appellants. 

Burleigh  &  Glennon,  of  Salmon,  for  re- 
spondents. 

McCarthy,  J.  On  July  18, 1917,  the  pro- 
bate  court  for  Lemhi  county  made  an  order 
In  the  matter  of  the  estate  of  John  Tormey, 
deceased,  authorizing  respondent  Shoup,  ad- 
ministrator, to  sell  the  mining  property  be- 
longing to  the  estate,  and  on  April  23,  1919, 
made  an  order  confirming  a  sale  of  said  prop- 
erty made  in  conformance  with  the  first  or- 
der. On  September  13,  1920,  appellants,  be- 
ing parties  claiming  an  interest  in  said  estate 
and  property,  filed  a  petition  in  said  pro- 
bate court,  asking  it  to  set  aside  the  orders 
authorizing  and  confirming  the  sale,  on  the 
ground  that  the  said  administrator  procured 
said  orders  fraudulently,  that  the  notice  of 


application  fbr  the  orders  was  not  given  as 
required  by  statute,  and  that  the  petitirai  for 
the  orders  did  not  describe  the  property  or 
give  any  reason  for  the  sale.  No  such  pro- 
ceeding as  this  is  provided  by  the  statutes 
of  this  state  relating  to  probate  proceedings. 
However,  we  will  not  here  pass  upon  the 
question  whether  the  probate  court  had  Ju- 
risdiction to  entertain  the  petition,  as  that 
will  more  properly  arise  upon  a  consideration 
of  the  merits  of  the  case.  There  is  no  stat- 
utory provision  for  service  in  such  a  ptocee&- 
ing.  If  it  is  recognized  by  our  law,  which 
we  do  not  here  decide,  the  requirement  as  to 
service  should  probably  be  the  same  as  in 
proceedings  for  confirmation  of  the  sale,  in 
which  c«se  CS.  S.  i  7632,  provides  tliat  notice 
shall  be  given  by  posting  the  notice  or  pub- 
lishing It  for  10  daya  It  does  not  appear 
from  the  record  whether  any  notice  was  giv- 
en. However,  on  December  22, 1920,  resiwnd- 
ent  Shoup  filed  an  affidavit,  wUch  constitut- 
ed both  an  answer  to  the  petition  and  an  at- 
tack on  the  jurisdiction  of  the  court  On  De- 
cember 22,  1920,  an  answer  was  filed  by  re- 
spondent F.  S.  Wright,  who  purdiased  the 
property  from  the  administrator  on  the  sale, 
and  subsequently,  but  before  the  filing  of 
the  petition,  conveyed  to  Walter  L.  Thomp- 
son and  S.  A.  Matthews  each  an  undivided 
one-fourth  interest.  On  the  hearing  in  the 
probate  court  counsel  appeared  spedaUy  for 
said  Thompson  and  Matthews,  and  moved 
the  court  to  desist  from  taking  any  action 
upon  the  petition  and  to  dismiss  the  same, 
which  motion  was  denied,  whereupon  said 
Thompson  and  Matthews  declined  to  far- 
ther appear  at  the  hearing.  It  is  clear  that 
their  motion  was  an  attack  upon  the  Juris- 
diction of  the  court.  Thereupon  the  matter 
was  heard  upon  the  petition,  the  answers  oC 
Shoup,  administrator,  and  Wright,  upon  rec- 
ords and  flies  in  the  action  and  certain  dep- 
ositions, and  the  court  made  an  order  setting 
aside  its  former  orders  authorizing  and  con- 
firming the  sale.  Thereupon  respondents 
Shoup  and  Wright  appealed  to  the  district 
court  for  Licmhi  county.  No  service  of  the 
notice  of  appeal  was  made  upon  Thompson 
and  Matthews,  and  they  made  no  appear- 
ance in  that  court.  The  district  court  re- 
versed the  order  of  the  probate  court,  which 
amounted  to  reinstating  the  original  orders 
authorizing  and  confirming  the  sale.  This 
judgment  of  the  district  court  is  therefore  In 
the  interest  of  Thompson  and  Matthews,  who 
purchased  from  the  purchaser  on  the  ad- 
ministrator's sale.  From  this  order,  appel- 
lants, being  parties  claiming  an  interest  In 
the  estate  and  property  in  question,  have 
appealed  to  this  court  Thompson  and  Mat- 
thews are  not  made  parties  to  the  appeal,  and 
no  service  of  the  notice  of  appeal  was  made 
upon  them.  They  have  moved  to  dismiss  the 
appeal  on  the  ground  that  they  are  necessary 
parties,  and  the  notice  of  appeal  was  not  ad> 


£=9For  other  ums  see  um«  topio  and  KBT-NUMBBR  In  all  Key-Numberad  Dlsaats  and  Igdaxas 


Digitized  by 


Google 


Idaho)  PERKINS 

(lOT 

dressed  to,  or  tnrred  upon  them  or  their  at- 
torneys. 

Tbelr  position  is  based  on  these  three  prop- 
osttiona  On  appeal  from  the  district  court, 
the  notice  of  appeal  must  be  served  on  the 
adverse  party.  0.  S.  {  7153.  Adverse  party 
means  any  party  who  would  be  prejudicially 
affected  by  a  modification  or  reversal  of  the 
judgment  or  order  appealed  from.  Diamond 
Bank  t.  Van  Meter,  18  Idaho,  243,  108  Paa 
1042,  21  Ann.  Cas.  1273;  Holt  v.  Empey,  32 
Idaho,  106.  109,  178  Pac.  703.  Such  a  party 
must  be  served,  even  though  Judgment  was 
entered  against  him  by  default.  Titiman  v. 
Alamance  Mining  Co.,  9  Idaho,  240,  74  Pac 
629;  Baker  v.  Drews,  9  Idaho,  276,  74  Pac. 
1130.  These  propositions  are  sound,  general- 
ly speaking,  but  they  do  not  apply  to  this 
case. 

[1-S]  It  most  be  remembered  that  this  is  a 
probate  proceeding  originating  in  the  pro- 
bate court.  The  statutes  in  regard  to  appeals 
in  probate  matters  govern.  The  appeal  to 
the  district  court  was  authorized  by  C.  S. 
I  7176,  which  provides  that  the  notice  of  ajK 
peal  must  be  served  upon  the  executor,  and 
upon  all  parties  interested,  who  appeared  up- 
on the  motion  or  proceeding  which  the  ai^el- 
lant  desires  to  have  reviewed.  Thompson 
and  Matthews  were  not  served  with  notice. 
Should  they  have  been?  This  depends  upon 
whether  they  had  appeared  upon  the  motion 
or  proceeding  in  the  prolate  court  within  the 
meaning  of  those  words  as  used  in  section 
717&    G.  S.  I  7202,  provides  that: 

"A  defendant  appears  in  an  action  when  he 
answers,  demnrs  or  gives  the  plaintiff  written 
notice  of  bis  appearance,  or  when  an  attorney 
(ives  notice  of  appearance  for  him.    •     *     *  " 

In  other  words,  an  appearance  under  our 
statute  means  a  general  appearance,-  and 
does  not  include  a  special  appearance  merely 
for  attacking  the  jurisdiction  of  the  court 
Since  Thompson  and  Matthews  appeared 
specially  merely  for  that  purpose,  and  de- 
clined to  appear  further,  we  conclude  that 
they  were  not  parties  who  appeared  on  the 
proceeding  in  the  probate  court  within  the 
meaning  of  section  7176,  and  therefore  were 
not  necessary  parties  to  the  appeal  to  the  dis- 
trict court  This  woiild  be  so  regardless  of 
what  had  been  the  action  of  the  probate 
court  If  the  district  court  had  Jurisdiction 
to  proceed  without  them,  then,  on  an  appeal 
from  the  district  court  to  this  court  we  con- 
clude that  they  were  not  necessary  parties  to 
the  appeal.  The  Legislature  In  passing  the 
statute  in  regard  to  appeals  could  not  have 
Intended  that  one  who  was  not  a  party  to  the 
action  In  the  district  court  need  be  made  a 
party  on  appeal  to  this  court. 

The  motion  to  dismiss  the  appeal  Is  denied. 

RICE,  C.  J.,  and  DUllN  and  LEE,  JJ.,  con- 
cur. 
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(Supreme   C!oort  of   Idaho.     May  31,   1922.) 

Limitation  of  actions  «=>SI  (2)— Statute  runs 
from  default  under  oontraot  with  aoceleration 
clause. 
Where  a  contract  contains  an  acceleration 
clause,  positive  in  its  terms  and  without  any 
optional  features  in  it  a  default  under  said 
clause  renders  the  entire  indebtedness  due,  and 
the  statute  of  limitations  runs  from  such  de- 
fault 

Appeal  from  District  Oourt,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Dean  Perkins  against  A.  J. 
Swain  to  recover  on  a  promissory  note. 
From  a  judgment  <rf  dismLssal,  plaintifT  ap- 
peals.   Affirmed. 

Carl  A.  Burke  and  Jdbn  J.  Blake,  both  of 
Boise,  for  appellant 
Wood  &  Driscoll,  of  Boise,  for  respondent 

RICE,  O.  3.  This  is  an  action  upon  a 
promissory  note,  bearing  date  October  21, 
1910,  due  on  or  before  four  years  after  date, 
which  ccwtained  the  following  clause: 

"With  interest  thereupon  in  like  money  from 
date  until  paid,  at  the  rate  of  eight  per  cent 
per  annum,  interest  payable  monthly,  and,  if 
not  so  paid,  the  whole  sum  of  both  principal 
and  interest  to  become  immediately  due  and  col- 
lectible." 

Interest  payments  were  made  at  various 
dates,  amounting  in  all  to  1917.03,  an  amount 
Buffldent  to  pay  the  interest  until  September, 
1912.  The  action  was  commenced  October 
3,  1919.  The  note  was  given  in  connection 
with  a  contract  for  the  purchase  of  certain 
real  estate  as  evidencing  the  time  and  terms 
of  payment.  The  contract  contained  the 
following  provision: 

"Time  is  agreed  to  be  the  essence  of  this  con- 
tract and  in  case  of  default  in  any  deferred  pay- 
ment as  above  set  forth,  the  said  party  of  the 
second  part  shall  forfeit  any  rights  he  may 
have  to  said  premises  and  he  shaU  also  forfeit 
all  moneys  heretofore  paid  by  him  to  said  par- 
ties of  the  first  part  to  purchase  said  real  es- 
tate." 

By  the  terms  of  the  contract,  respcmdent 
also  agreed  to  pay  all  taxes  for  the  year  1911 
and  subsequent  years.  It  was  alleged  in  the 
complaint  that  he  paid  all  taxes  assessed  and 
levied  against  the  property  described  in  the 
contract  for  the  year  1911  and  each  succes- 
sive year  thereafter,  including  the  year  1918. 

The  defense  of  the  statute  of  limitations 
was  interposed  by  reqxmdent  These  sta^ 
utes  read  as  follows: 

C.  8.  {  6S94:  "Civil  actimis  can  only  be  com* 
menced  within  the  periods  prescribed  in  this 
chapter  after  the  cause  of  action  shall  have 
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accmed,  except  when,  in  spedal  cases,  a  differ- 
CDt  limitation  is  prescribed  by  statute." 

C.  S.  {  6607:  "The  periods  prescribed  for 
the  commencement  of  actions  other  than  for 
the  recovery  of  real  property  are  as  follows: 
•    •    *  >> 

C.  S.  i  6609:  "Within  five  years:  An  action 
upon  any  contract,  obligation  or  liability 
founded  upon  an  instrument  in  writing." 

The  statute  of  limitations  begins  to  run 
In  favor  of  the  defendant  attbe  time  the 
cause  of  action  accrues  against  bim.  Raw- 
lelgb  Medical  Co.  y.  Atwater,  33  Idaho,  399, 
195  Pac  545;  Boyd  v.  Buchanan,  176  Mo. 
App.  56,  162  S.  W.  1075. 

The  acceleration  clause  above  quoted  is 
not  optional,  but  positive  in  its  terms.  The 
case  falls'  within  the  rule  announced  In  the 
case  of  Canadian  Blrkbeck,  etc.,  .Co.  v.  Wil- 
liamson, 32  Idaho,  624,  186  Paa  016,  as 
follows : 

"Where  a  contract  contains  an  acceleration 
'clause,  positive  in  its  terms  and  without  any 
optional  features  in  it,  a  default  under  said 
clause  renders  the  entire  indebtedness  due  and 
the  statute  of  limitations  runs  from  such  de- 
fault." 

The  question  has  been  re-examined  In  the 
Ught  of  the  very  complete  citation  of  au- 
thorities furnished  in  the  briefs  of  counsel 
for  the  respective  parties.  After  such  ex- 
amination, the  foregoing  rule  Is  believed  to 
be  correct  and  Is  reaffirmed. 

In  the  case  of  Mollne  Plow  Co.  v.  Webb 
ft  Bro.,  141  U.  S.  616,  12  Sup.  Ct  100,  35  Ia 
Ed.  879,  the  Supreme  Court,  through  Mr. 
Justice  Harlan,  said: 

"As  this  action  was  brought  within  less  than 
four  years  after  November  1,  1886,  the  defense 
of  limitation — although  it  was  stipulated  in 
each  note  that  on  default  in  the  payment  of  in- 
terest at  maturity  the  principal  was  to  become 
due  and  collectible — is  without  foundation  as 
to  any  of  the  notes,  unless  the  principal  of 
•ach  note  became  due,  without  regard  to  the 
wishes  of  the  payee  or  bolder,  either  immediate- 
ly upon  default  in  paying  interest,  or  after  the 
expiration  of  ninety  days  from  such  default. 
Whether  that  view  be  sound  or  not  depends  up- 
on the  terms  of  the  note  and  the  deed  of  trust, 
and  could  not  be  affected  by  the  testimony  of 
witnesses." 

In  Green  v.  Frick,  25  S.  D.  342.  126  N.  W. 
679,  the  court,  in  considering  a  question 
similar  to  the  one  at  bar,  said: 

"No  doubt  exists  where  the  contract  is  clearly 
optional  on  the  part  of  the  creditor.  But  to 
bold  that  a  contract  is  optional  which  by  its 
express  terms  is  plainly  absolute  is  unwarrant- 
ed by  any  known  rule  governing  the  construc- 
tion of  contracts." 

In  Snyder  t.  MiUer,  71  Kan.  410,  80  Pac. 
970,  69  L.  R.  A.  250,  114  Am.  St  R^.  489, 
it  is  said: 

"But  a  more  fundamental  consideration  is 
that  ttte  parties  made  the  contract,  and  courts 


cannot  make  another  to  take  its  place.  It* 
language  excludes  the  idea  that  the  creditor 
may  or  may  not  'treat  the  debt  as  due.'  It  be- 
comes due  in  fact  If  an  election  were  all  that 
the  parties  intended,  words  appropriate  to  that 
purpose  should  have  been  used." 

The  rule  announced  in  the  case  of  Cana- 
dian Birkbeck,  etc.,  Co.  t.  Williamson,  supra, 
is  supported  by  the  following  authorities: 
City  of  Ft  Worth  v.  Rosen  (Tex.  Com.  App.) 
228  S.  W.  033;  Miles  v.  Hamilton,  106  Kan. 
804, 189  Pac.  926 ;  Id.,  107  Kanu  187, 190  Pac. 
430;  Buss  V.  Kemp  Lbr.  Co.,  23  N.  M.  567. 
170  Pac.  54,  L.  R.  A.  1918C.  1016;  City  ot 
Ft  Worth  V.  Rosen  (Tex.  Civ.  App.)  203  S. 
W.  84;  Boyd  v.  Buchanan,  supra;  C^itral 
Trust  Co.  V.  Meridian  U  &  ft.  Co.,  106  Miss. 
431,  63  South.  575,  61  I«.  R.  A.  (N.  S.)  151; 
Green  v.  S^ick,  supra ;  Van  Arsdale-Osborne 
Brokerage  Co.  t.  Martin,  81  Kan.  409,  106 
Pac.  42 ;  Clause  v.  Columbia  Savings  &  Loan 
Ass'n,  16  Wyo.  450,  95  Pac.  54;  Snyder  v. 
Miller,  supra;  Spesard  v.  Spesard,  75  Kan. 
87,  88  Pac.  576;  McFadden  v.  Brandon,  8 
Ont  U  R.  610;  San  Ant<mio  Real  Estate 
Bldg.  &  Loan  Ass'n  ▼.  Stewart  94  Tex.  441, 
61  S.  W.  386,  86  Am.  St  Rep.  864 ;  Douthitt 
V.  Farrell,  60  Kan.  195,  66  Pac.  9;  Dodge 
V.  Signer,  18  Tex.  Civ.  App.  46,  44  S.  W. 
926;  Ryan  v.  Caldwell,  106  Ky.  643,  50  8. 
W.  966;  Moore  v.  Sargent  112  Ind.  484,  14 
N.  B.  466;  Harrison  Machine  Works  v.  Rei- 
gor,  64  Tex.  89;  First  Nat  Bank  v.  Peck, 
8  Kan.  660;  Hemp  v.  Garland,  4  Q.  B.  518; 
Reeves  v.  Butcher,  L.  R.  2  Q.  B.  509. 

We  are  referred  to  the  following  cases 
as  holding  that  the  accelerating  clause  con- 
tained in  the  note  was  tor  tbe  benefit  of  the 
creditor,  and  that  whUe  not  therein  so  ex- 
pressed it  is  purely  optional  to  declare  tbe 
whole  amount  due,  both  principal  and  in- 
terest and  bring  suit  to  collect  tbe  same: 
Lowenstein  v.  Phelan,  17  Neb.  429,  22  N.  W. 
561 ;  Keene  Five  Cent  Savings  Bank  v.  Reld 
et  al.,  123  Fed.  221,  59  C.  C.  A.  225;  Belloo 
V.  Davis,  38  Cal.  242;  Watts  v.  Hoffman. 
77  lU.  App.  411;  Watts  v.  Creighton,  85 
Iowa,  154,  52  N.  W.  12;  Fletcher  v.  Daugh- 
erty,  13  Neb.  224,  13  N.  W.  207;  Batey  ▼. 
Walter  (Tenn.  Cb.  App.)  46  S.  W.  1024; 
Doran  v.  O'Neal  (Tenn.  Ch.  App.)  37  S.  W. 
563;  Richardson  v.  Warner  (C.  C.)  28  Fed. 
343;  Nebraska  City  Bank  v.  Nebraska  City 
Hydraulic,  eta,  Co.  (C.  0.)  14  Fed.  763; 
Blakeslee  t.  Hoit  116  111.  App.  83;  Quack- 
enbusb  r.  Mapes,  123  App.  Div.  242,  107  N. 
Y.  Supp.  1047;  Core  v.  Smith.  23  OkL  909, 
102  Paa  114;  Weinberg  v.  Naher.  61  Wasb. 
501,  99  Paa  736,  22  L.  R.  A.  (N.  S4  966; 
Scott  T.  Blades  Lumber  Co..  144  N.  C.  44, 
56  S.  E.  648;  Mason  v.  Luce.  116  CaL  232, 
48  Paa  72;  Richards  v.  Daley.  116  Cal.  336, 
48  Pac.  220.  And  see,  also.  Wall  t.  Marsh. 
0  Baxt  (Tenn.)  438;  White  v.  Kruts,  37 
Wash.  34,  79  Paa  495;  HaU  v.  Jameson. 
151  Cal.  606,  91  Paa  618,  12  U  R.  A.  (N.  S.) 
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UM,  121  Am.  St  Rep.  187;  Twin  Falls  Oak- 
ley Lend  &  Water  Co.  t.  Martens  et  aL  (C. 
0.  A.)  271  Fed.  42& 

According  to  8<Hne  of  the  autborities  cited 
by  ai^)^Iant  an  accelerating  clause,  sucb 
as  the  one  In  the  case  at  bar,  Is  regard^  as 
being  in  the  nature  of  a  penalty  or  forfei- 
tnre  which  may  be  waived  by  the  creditor. 
Such  a  construction  is  contrary  to  the  weight 
of  authority.  Mullen  v.  Oooding  Imp.  & 
Hdw.  Co.,  20  Idaho,  348,  118  Pac  666;  San 
Antonio  R.  EX  B.  &  L.  Ass'n  t.  Stewart, 
snpra;  1  Pomeroy,  Equity  Jurisprudence, 
{439. 

In  other  cases  it  is  held  that  an  accelerat- 
ing clause  In  a  note  or  contract  is  for  the 
benefit  of  the  payee,  and  may  be  enforced 
or  waived  at  his  option.  In  our  (pinion  to 
so  hold  would  be,  by  construction,  to  read 
into  the  contract  a  provision  not  contained 
therein  and  result  In  making  a  c<»tract  to 
take  the  place  of  the  one  made  by  the  par- 
ties.   Snyder  t.  MiUer,  supra. 

Other  cases  suggest  certain  inequitable  re- 
sults which  might  flow  from  an  adherence 
to  the  rule  as  announced  In  Canadian  Birk- 
beck,  etc.,  Co.  v.  Williamson,  supra,  and 
conclude  therefro&  that  the  accelerating 
clause  should  not  be  construed  in  accord- 
ance with  its  terms.  Sucb  ccMislderations 
are  not  convincing.  The  cases  of  supposed 
hardship  are  as  likely  to  be  contrary  to  the 
real  facts  as  in  accordance  therewith.  And 
in  all  proper  cases,  equity  may  afford  relief. 
See  Sire  v.  Wigbtman,  25  N.  J.  Eq..  102; 
Adams  V.  Rutherford,  13  Or.  78,  8  Pac;  896. 

It  is  contended  that  since  reeponieat  paid 
the  taxes  levied  against  the  premises  con- 
tinuously until  the  year  1918  he  should  not 
be  permitted  to  take  advantage  of  the  stat- 
nte  of  limitations.  The  payment  of  taxes 
alone  would  not  toll  the  running  of  the  stat- 
ute. No  representations  in  connection  with 
the  payment  of  taxes  or  other  circumstances 
are  shown  which  created  an  estoppel,  or  caus- 
ed a  modification  of  the  contract. 

The  Judgment  is  affirmed.  Costs  awarded 
to  respondent 

BUDGE.  DUNN,  and  DEB.  JJ.,  concur. 
McCarthy,  J.,  being  disqualified,  did  not 
sit  at  the  hearing  or  take  part  in  the  opinion. 


(3S  Idaho,  4W) 

8TUDEBAKER    BROS.    CO.    OF    UTAH    V. 
HARBERT.    (No.  3448.) 

(Supreme  Court  of  Idaho.    May  81,  1922.) 

i.  Naw  trial  «=>I37  «-  NotkM  of  motioa  msst 
specify  partioHlars  In  wbiob  avIdonM  Is  !■• 
•■flclMt  to  sastain  vardlot. 

Notice  of  motion  for  a  new  trial  must  spec- 
ify the  particnlaES  in  which  the  evidence  is  in- 
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sufficient  to  sustain  the  verdict  bnt  audi  speci- 
fication is  not  necessary  in  the  motion,  which 
follows  the  notice,  and  may  be  oral  or  in  writ- 
ing. 

2.  Appeal  aad  error  «=9lOOI  (l)->-Verdlct  utH 
supported  by  evldenoe  should  be  set  aside. 
Where  a  verdict  is  without  any  substantial 
support  in  the  evidence,  it  should  be  set  aside. 

Appeal  ttom  District  Court  Jefferson 
County;  James  G.  Gwinn,  Judge. 

Action  by  the  Studebaker  Brothers  Oomp 
pany  of  Utah,  a  corporation,  against  Joe  A. 
Harbert  on  a  promissory  note.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  instructions  for 
new  trial. 

O.  W.  Morrison,  of  Rlgby,  for  appellant 
0.  A.  Bandel,  of  Rigby,  for  respondent 

LEE,  J.  This  action  was  commenced  by 
appellant  corporation  to  recover  upon  an  in- 
stallment note.  The  cause  was  tried  to  a 
Jury  which  returned  a  verdict  of  no  cause  of 
action,  and  Judgment  was  entered  against 
aiq;>ellant  for  costa  This  appeal  was  taken 
from  the  Judgment  and  also  from  the  order 
denying  the  moticm  for  new  trial.  The  ai>- 
peal  from  the  Judgment  having  been  dismiss- 
ed, the' cause  Is  here  considered  upon  the  ap- 
peal from  the  order  ovorullng  the  motion 
for  new  trial. 

The  complaint  alleges  that  respondent  ex- 
ecuted to  appellant  his  note,  payable  in  in- 
stallments, and  further  conditioned  that  U 
the  payee  should  deem  itself  insecure  befot* 
maturity  it  might  declare  the  entire  sum  im- 
mediately due  and  payable,  and  that,  re- 
spondent having  failed  to  make  payment  of 
the  first  two  installmraits,  it  deemed  itself 
Insecure,  and  declared  the  whole  of  said  note 
due  and  payable.  The  complaint  was  not 
verified,  and  the  answer  Is  a  general  denial 
and  an  affirmative  idea  of  part  payment 
After  verdict  and  Judgment  for  respondait 
appellant  filed  and  served  its  notice  of  inten- 
tion to  move  for  a  new  trial  upon  the  ground 
of  insufficiency  of  the  evidence  to  Justify  the 
verdict,  and  that  the  same  was  against  the 
law,  specifying  the  particulars  of  such  in- 
sufficiency 

At  the  trial,  the  note  was  received  In  evi- 
dence without  objection,  and  showed  two  pay- 
ments to  have  been  made  on  the  same,  total- 
ing less  than  the  first  installment.  The  'wit- 
ness Taylor  was  the  general  manager  for  the 
appellant  company  at  Rlgby,  where  the  note 
was  given,  testified  that  the  remainder  of  the 
November  Installment  and  all  of  the  Decem- 
ber installment  was  unpaid;  that  the  re- 
siwndent  had  called  at  the  office  of  tfie  com- 
pany some  time  prior  to  the  commeicement 
of  the  action  and  dedar^  that  he  would  not 
pay  the  note;  that  if  appellant  got  anything 
out  of  him,  ^t  would  have  to  bring  suit  and 
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otherwise  by  his  demeanor  and  conversation 
made  It  clear  that  he  would  refuse  to  pay 
aaid  note  unless  payment  was  enforced  by 
suit  This  testimony  relative  to  the  refusal 
of  respondent  to  pay  the  remainder  of  this 
note,  or  any  part  of  the  same,  until  com- 
pelled to  do  so  by  suit,  is  corroborated  by 
two  other  witnesses,  and  Is  not  disputed  by 
respondent,  who  testified  In  his  own  behalf, 
but  confined  his  testimony  In  chief  to  the 
question  of  his  having  been  given  permission 
to  dispose  of  a  set  of  harness,  wblcb  appears 
to  have  been  one  of  the  articles  tor  which  the 
note  in  question  was  given. 

The  court  correctly  instructed  the  Jury 
that  the  action  was  to  recover  a  balance 
which  plalntifr  claimed  to  be  due  on  the  note 
Introduced  in  evidence;  that  by  Its  terms  ap- 
pellant was  privileged  to  declare  the  same 
due  before  maturity  and  sue  upon  the  same  if 
It  deemed  Itself  insecure;  that  as  to  wheth- 
er it  had  reasonable  ground  for  deeming  it- 
self insecure  was  a  question  of  fact;  and 
that  plaintiff  could  not  recover  unless  the 
jury  found  that  it  had  reasonable  grounds 
for  deeming  itself  insecure,  or  unless  some 
part  of  the  note  was  due  and  unpaid  at  the 
time  suit  was  commenced. 

[1]  The  Jury  having  returned  a  general 
verdict  of  no  cause  of  action,  it  cannot  be  de- 
termined whether  It  Intended  thereby  to  find 
that  appellant  did  not  have  reasonable  ground 
for  deeming  Itself  insecure,  and  that  there- 
fore the  bringing  of  the  action  to  recover  the 
entire  balance  on  said  note  was  premature, 
or  whether  It  intended  to  find  that  none  of 
the  Installments  were  past  due.  In  either 
event,  the  verdict  of  the  Jury  is  without  any 
substantial  support  in  the  evidence,  and 
should  have  been  set  aside.  The  trial  court 
appears  also  to  have  taken  the  view  that  the 
verdict  was  without  any  substantial  support 
in  the  evidence,  but  denied  the  motion  for  a 
new  trial  for  the  reason  that  it  failed  to 
specify  the  particulars  In  which  the  evidence 
was  insufflolent.  In  this  the  court  was  in  er- 
ror, for  while  the  motion  for  new  trial  does 
not  sjjecify  the  particulars  in  which  the  evi- 
dence Is  alleged  to  have  been  insufficient  to 
support  the  verdict,  the  notice  of  intention  to 
move  for  a  new  trial  does  so  specify  the  par- 
ticulars of  Insufficiency,  and  this  court  has 
held  that: 

"Th«  specification  of  errors,  therefore,  be- 
cause of  the  insufficiency  of  the  evidence,  must 
be  specified  in  the  notice  of  the  motion  for  a 
new  trial,  but  is  not  required  to  be  set  fortii  in 
any  other  part  or  at  any  other  place  in  the 
record  upon  appeal;  and  under  the  provisions 
of  teetion  4443  [now  C.  S.  §  6802]  heretofore 
referred  to  the  notice  of  motion  for  a  new  trial 
ia  part  of  tlie  files  In  the  case,  and  is  therefore 
a  parif  of  the  record  required  t«  be  furnished 
this  court  and  to  be  used  upon  a  bearing  in 
this  court"  KeUey  v.  Clark,  21  Idaho,  231, 
242,  121  Pac.  95,  99;  Times  Printing,  etc.,  Co. 
V.  Babcock,  81  Idaho,  770,  775,  176  Pac.  776. 


The  motion  for  a  new  trial  follows  after 
the  notice,  and  may  be  oral  or  in  «rritlng, 
and  Is  not  required  to  be  in  any  particular 
form,  or  to  state  the  grounds  upon  which  the 
same  is  made.    Kelley  v.  Clark,  supra. 

[2]^  While  the  reasons  given  by  the  trial 
court  for  denying  appellant's  motion  for  new 
trial  are  not  controlling,  the  ruling  would 
still  be  upheld  if  the  final  conclusion  reached 
In  denying  the  motion  for  new  trial  could  I>e 
Justified  upon  any-  other  ground.  However, 
a  careful  inspection  of  the  record  shows  that 
there  was  no  substantial  confilct  in  the  evi- 
dence, and  that  it  is  Insufficient  to  support 
the  verdict,  whidt  Ui  not  only  contrary  to  the 
evidence,  but  is  contrary  to  the  instruction 
Off  the  court  by  which  the  Jury  were  Instruct- 
ed to  find  for  the  plaintiff  in  either  of  two 
contingencies:  First,  If  they  found  that  ap- 
pellant had  reasonable  ground  for  deeming 
Itself  insecure;  or,  second,  if  some  part  of 
the  note  was  due  and  unpaid  at  the  time  suit 
was  commenced.  As  to  this  last  contingency, 
thwe  can  be  no  question  upon  this  record 
that  a  part  of  the  November  and  all  of  the 
December  installments  were  due  and  unpaid. 
Where  there  is  no  substantial  conflict  In  the 
evidence,  and  the  evidence  Is  insufficient  to 
sustain  the  verdict  it  will  be  set  aside. 
Quayle  v.  Ream,  15  Idaho,  666,  99  Pac.  707. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant 

RICI^  C.  J.,  and  BUDUB  and  McCABTHX. 
JJ.,  concur. 

(36  Idaho.  490 

WERNER  PIANO  CO.  V.  BAKER. 
(No.  3443.) 

(Supreme  C!onrt  of  Idaho.    May  81.  1922.) 

1.  Dismissal  and  nonsuit  €=957— Unreasonakle 
delay  In  serving  •ammoas  is  ground  for  dis- 
missing action. 

Unreasonable  delay  in  serving  the  sommons 
is  ground  for  dismissing  the  action. 

2.  Appeal  and  error  «=3973— Judgment  dis- 
missing  action  for  lack  of  prosecution  will 
not  be  reversed  In  absence  of  abase  of  dis- 
cretion. 

A  judgment  of  the  district  court  dismissing 
an  action  for  lack  of  prosecution  should  be  re- 
versed only  for  an  abuse  of  discretion. 

Ai^)eal  from  District  (Jonrt,  <3nsta  Coun- 
ty;  F.  J.  Cowen,  Judge. 

Action  by  the  Werner  Piano  Gompan; 
against  Charles  F.  Baker.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeala  Af- 
firmed. 

Milton  A.  Brown,  of  Challia,  for  appellant 

<}eorge  L.  Ambrose,  of  Mackay,  for  re 
spondent. 

McCarthy,  J.  Appellant  filed  its  com- 
plaint  against   respondent   in    the  district 
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court  on  lanuuy  14,  191S.  Svunmons  was 
issued  on  January  14,  1916.  Alias  aommons 
was  Issued  on  March  15,  1917.  The  allaa 
mimmons  was  not  served  npon  respondent 
until  April  4,  1918.  Respondent  moved  to 
quash  the  summons,  strike  the  complaint, 
and  dismiss  the  action,  on  the  gronnds :  First 
tbat  the  alias  summons  was  served  more 
than  one  year  after  the  issuance  of  either 
the  original  or  alias;  second  that  the  acUon 
had  not  been  prosecuted  with  diligence.  The 
motion  was  supported  by  the  affidavit  of  re- 
spondent's attorney  stating  that  respondent 
had  been  a  resident  of  the  county  In  which 
the  action  was  brought  from  the  tin^e  the 
complaint  was  filed  until  the  alias  summons 
was  served  and  bad  been  within  the  coun- 
ty practically  all  of  that  time.  No  counter 
showing  was  made  by  app^ant  The  dis- 
trict court  sustained  the  motion  and  entered 
]udgm«it  of  dismlssaL 

[1]  Our  statute  provides  that  summons 
may  be  Issued  at  any  time  within  one  year 
after  the  filing  of  the  complaint,  C.  S.  {  6671 ; 
but  does  not  provide  within  what  time  it 
most  be  served.  Under  a  statute  substan- 
tially the  same  the  California  Supreme  Court 
held  that  an  unreasonable  delay  In  serving 
the  summons  is  ground  for  dismissing  the 
action.  Orlgsby  v.  Napa  County,  36  CaL 
685,  95  Am.  Dec.  21S;  Carpentier  t.  Mln- 
tum,  88  Cal.  450;  Eldridge  v.  Kay,  45  CaL 
49;  Lander  v.  Flemmlng,  47  CaL  614.  We 
are  in  accord  with  that  view. 

[2]  A  Judgment  of  the  district  court  dis- 
missing an  action  for  lack  of  prosecution 
should  be  reversed  only  for  an  abuse  of  dls- 
cretl<xi.  Grigsby  v.  Napa.  County,  supra; 
Cari)entier  v.  Mlntum,  supra;  Eldridge  v. 
Kay,  supra;  Lander  v.  Flnnming,  supra. 
On  the  facts  ct  this  case  we  do  not  think  the 
court  abused  its  discretion.  The  delay  in 
serving  the  alias  summons,  under  the  dr- 
enmstances  shown  by  the  affidavit,  made  a 
prima  facie  case  of  lack  of  diligoice,  which 
was  not  met  or  overcome  by  any  explana- 
tion or  showing  upon  ai^)ellant's  part. 
Lander  v.  Flemmlng,  supra. 

The  Judgment  is  affirmed,  with  costs  to 
reqwndent. 

RICBi,  O.  J.,  and  BUDOB,  DUNN,  and 
LEE,  J  J.,  ooncnr. 


JK  IdJtbo,  522) 

PEOPLE  ax  ral.  BROWN,  Pros.  Atty.,  v. 
BURNHAM.     (No.  34S0.) 

(Snpreme    Court   of  Idalfo.     Jane   1,   1922.) 

Jary  «S9|9(I2)— In  aotios  for  assrpatlon  of 

sMosk  dsfeadaat  not  entitled   to  have   titio 

ts  ofllcs  detsrsilBed  by  Jsry. 

In  an  action  for  nsurpation  of  office  nnder 

O.  S.  {  7024,  a  defendant  has  no  right  to  hava 

the  title  to  such  office  determined  by  a  Jury. 


Appeal  firom  District  Court,  Ouster  Coun- 
ty; F.  J.  Coweo,  Judge. 

Action  by  the  People  of  the  State  of  Idaho, 
on  the  relation  of  Milton  A.  Brown,  Prosecut- 
ing Attorney  of  Custer  County,  upon  the 
complaint  of  Jennie  E.  Kelleber,  ag;ainst 
Margaret  Bumham,  for  usurpation  of  office. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  W.  Adamson,  of  Challis,  for  appellant 

Milton  A.  Brown,  Pros.  Atty.,  of  Challis, 

Chase  A.  Clark,  of  Mackay,  W.  A.  Brodhead, 

of  Halley,  and  Solon  B.  Clark,  of  Mackay, 

for  respondent 

DUNN,  J.  This  action  was  brought  by  the 
prosecuting  attorney  of  Custer  county  for 
the  purpose  of  trying  the  title  of  appellant 
to  the  office  of  superintendent  of  public  in- 
struction of  said  county.  The  complaint  al- 
leged: 

That  appellant  "was  not  eligible  to  said  of- 
fice at  the  time  of  her  nomination  or  election; 
tliat  she  did  not  at  said  time  or  times  hold  a 
state  or  state  life  certificate  and  was  not  a 
teacher  of  not  less  tiian  two  years'  actual  ex- 
perience and  service  in  the  achools  of  Idaho, 
one  of  which  years'  experience  being  while 
holding  a  valid  certificate  of  a  grade  not  low- 
er than  a  state  certificate." 

Appellant  denied  this  charge  of  ineligibil- 
ity, and  the  case  was  tried  before  a  Jury. 
Appellant  offered  in  evidence  in  her  behalf 
her  certificate  entitled  "Specialist's  State 
Certificate,"  which  entitled  her  to  teach  pri- 
mary grades  in  the  public  schools  of  Idaho 
for  a  period  of  eight  years.  The  Jury  re- 
turned a  verdict  In  favor  of  appellant  This 
verdict  was  clearly  contrary  to  the  law  as 
given  by  the  court  in  its  instructions  and 
contrary  to  the  evidence.  One  or  the  other 
of  the  state  certificates  mentioned  in  the 
complaint  was  required  to  qualify  appellant 
for  the  oflke.  People  v.  Kadletz,  30  Idaho, 
698,  167  Pac.  1161.  Thereupon  the  court 
set  aside  the  verdict  of  the  Jnry,  made  find- 
ings of  fact  in  which  it  set  out  all  the  pro- 
ceedings up  to  and  including  .the  verdict  of 
the  jury,  and  found  that  appellant  was  not 
qualified  to  hold  the  office  of  county  superin- 
tendent of  public  instruction  for  the  reason 
that  she  was  not  at  the  time  of  her  nomina- 
tion and  election  a  holder  of  a  state  or  state 
life  certificate  as  provided  by  law.  Thereup- 
on Judgment  was  entered  that  appellant  un- 
lawfully held  the  ofifce  of  county  superin- 
tendent of  public  instruction  in  and  for 
Custer  county,  Idaho,  and  that  she  be  ex- 
cluded therefrom  and  said  office  declared  to 
be  vacant  Appeal  was  taken  from  said 
Judgment. 

The  second  assignment  of  error  made  bf 
appellant  is  that — 

"The  coart  erred  in  vacating  and  setting 
aside   the   verdict   of  the   Jury   and   entering 
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Judgment  (or   relator,   tlias   denying   the   de- 
fendant tike  right  of  a  trial  by  Jury." 

This  action  was  brought  under  C.  S.  § 
7024,  which  authorizes  the  prosecuting  at- 
torney to  bring  such  an  action  "in  the  name 
of  the  people  of  the  state  against  any  person 
who  usurps,  intrudes  into,  holds  or  exercises 
any  office  or  franchise,  real  or  pretended, 
within  this  state,  without  authority  of  law." 
The  procedure  provided  for  by  this  secticm 
and  several  succeeding  ones  was  enacted  in 
substance  by  the  first  territorial  Legisla- 
ture of  Idaho,  as  part  of  the  Civil  Practice 
act,  which  was  entitled  "An  act  to  regulate 
proceedings  in  civil  cases  in  the  Courts  of 
Justice  of  the  territory  of  Idaho."  (First 
Terr.  Sess.  Acts  1803-64,  p.  77.)  Said  provi- 
sions of  this  territorial  act  have  been  car- 
ried down  from  that  date  to  the  presott 
with  no  changes  that  aftect  the  merits  of 
this  controversy.  The  original  act  provided 
that  the  action  should  be  brought  by  the 
district  attorney  in  the  name  of  the  people 
of  the  United  States  and  of  the  territory  of 
Idaho  upon  bis  own  information  or  upon  the 
complaint  of  a  private  party.  First  Terri- 
torial Session  Acts,  p.  138.  In  1875  the  Leg- 
islature amended  tills  law  slightly  and  enact- 
ed that— 

"The  writ  of  sdre  facias,  the  writ  of  quo 
warranto,  and  proceedings  by  information  in 
the  nature  of  qno  warranto  are  abolished. 
The  remedies  obtainable  in  these  forms  may 
hereafter  be  obtained  by  civil  actions  under 
the  provisions  of  this  chapter,"  which  was  the 
chapter  dealing  wiUi  actions  for  the  usurpation 
of  office  or  franchise.  Eighth  Terr.  Sess.  Acts, 
p.  157,  S  333. 

It  is  not  by  any  means  clear  that  there 
was  a  right  of  trial  by  Jury  in  quo  warranto 
proceedings  at  common  law  in  England.  22 
R.  C.  L.  p.  718,  {  40.  And  it  has  been  held 
that  the  weight  of  authority  is  against  that 
contention.  State  ex  rel.  Mullen  t.  Doherty, 
16  Wash.  382,  47  Pac.  958,  950,  58  Am.  St. 
Rep.  .39. 

This  is  not  a  quo  warranto  proceeding  un- 
der the  common  law.  It  Is  usually  called 
a  proceeding  in  the  nature  of  quo  warranto, 
notwithstanding  the  territorial  Legislature 
In  1875  abolished  "proceedings  by  informa- 
tion in  the  nature  of  quo  warranto."  At  the 
time  Idaho  became  a  state,  C.  S.  {  6837,  was 
a  part  of  the  territorial  laws  which  were 
continued  In  force  by  the  state  Constitution. 
Const,  art.  21,  {  2.  Said  statute  reads  as 
follows: 

"Sec.  6837.  In  actions  for  the  recovery  of 
spedfic  real  or  personal  property,  with  or 
without  damages,  or  for  money  daimed  as  due 
upon  contract,  or  as  damages  for  breach  of 
cofatraet,  or  for  Injories,  an  issue  of  fact'  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived, 
or  a  reference  is  ordered,  as  provided  in  this 
^ode.  Where,  in  these  .cases,  there  are.  issues 
both  of  law  and  fact,  the  issue  of  law  mnst  be 
first  di^J>08ed  of.     In  other  cases,  issjies  of 


fact  must  be  tried  by'  the  eoart  snbject  to  Its 
power  to  order  an  issue  to  be  referred  to  a 
referee,  as  provided  in  this  code." 

While  the  Constitution  provides  that  "th« 
right  of  trial  by  jury  shall  remain  inviolate" 
(Const,  art  1. 1  7),  that  constitutional  provi- 
sion has  been  held  by  this  court  simply  to 
preserve  the  right  of  trial  by  Jury  as  it  exist- 
ed at  the  adoption  of  the  Constitution. 

"The  guaranty  found  in  section  7,  art.  1,  of 
the  Constitution  that  the  right  of  trial  by  Jury 
shall  remain  inviolate  was  not  intended  to  ex- 
tend the  right  of  trial  by  jury,  but  simply  to 
secure  that  right  as  it  existed  at  the  date  of 
the  adoption  of  the  Constitution."  Christen- 
sen  V.  Hollingsworth,  6  Idaho,  87,  53  Pac.  211, 
96  Am.  St.  Rep.  256. 

It  was  evidently  the  purpose  of  the  terri- 
torial Legislature  to  make  this  proceeding  ■ 
civil  action,  but.  If  we  concede  that  it  is  not 
such  an  action,  it  must  be  admitted  that,  so 
far  as  trying  the  title  to  an  office  is  concern- 
ed, it  is  in  the  nature  of  a  civil  action.  It 
is  provided  that  in  an  action  of  this  Und 
brought  by  the  prosecuting  attorney.  In  ad- 
dition to  the  cause  of  action  in  behalf  of 
the  people  of  the  state,  the  name  of  the 
party  claiming  to  be.  entitled  to  the  office 
mny  t>e  set  forth  with  a  statement  of -his 
right  thereto,  and  that  Judgment  may  be 
rendered  upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  al- 
leged to  be  entitled  to  the  office,  as  the  form 
of  action  and  Justice  may  require.  It  is  also 
provided  that,  when  several  persons  dalm 
to  be  oitltled  to  the  same  office  or  franchlsei, 
one  action  may  be  brought  against  all  such 
persons  in  order  to  try  their  respective  rights 
to  such  office  or  franchise,  and  also  that 
the  person  rightfully  entitled  to  an  office  or 
franchise  may  bring  an  action  in  his  own 
name  against  the  alleged  usurper.  The  only 
procedure  adapted  to  such  trial  is  that  pro- 
vided by  the  statute  for  clvU  actimis.  In 
this  view  of  the  case  C.  S.  {  6837,  would 
control  the  matter  of  trial  by  Jury,  and  un- 
der said  section  appellant  was  not  entitled 
to  a  Jury  trial.  The  court  had  a  right  t» 
call  a  Jury,  but  its  verdict,  being  only  ad- 
visory, was  not  binding  on  the  court  There- 
fore there  was  no  error  in  setting  It  aside. 

The  statute  under  which  this  proceeding  was- 
brought  authorizes  the  court,  in  case  the  de- 
fendant is  found  guilty  of  usurping  an  office, 
in  its  discretion,  to  impose  a  fine  not  exceed- 
ing $5,000.  No  fine  having  been  imposed  in 
this  case,  no  question  arises  herein  as  to  the 
validity  of  such  a  Judgment  )n  a  proceedini; 
of  this  kind. 

The  other  errors  assigned  by  appellant 
are  without  merit 

The  Judgment  Is  affirmed,  with  costs  t» 
respondent 

RICE,  C.  J.,  and  BUDGE,  McCAATCHT^ 
and  LEffii,  JJ„  concur. 
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BERSHENYI  V.  PEOPLE.    (No.  10084.) 
(Supreme  <3ourt  of  Colorado.    Jane  2,  1922.) 

1.  Homlolde  «=» 1 90 (7)— Recent  uneommunlcat- 
eil  statements  hostile  to  acoused  admissible. 

Statements  by  deceased  hostile  to  accus- 
ed, made  within  a  week  before  his  allejced 
mnrder  oecnrred,  although  not  actually  threats 
and  Qncommunicated  to  accused,  are  admisBible 
to  show  deceased's  state  of  mind  toward  ac- 
cused. 

2.  Criminal  law  «=»390— Testimony  of  acoused 
as  to  intent  admissible. 

Testimony  of  accused  in  a  murder  trial  as 
to  bis  intent  in  his  striking  of  deceased  from 
which  death  ensued  is  admissible. 

3.  Criminal  law  «s>823(6)— Homicide  «s>300 
(12) — Charge  that  no  provocation  Justifies 
lillling  is  error,  and  not  oured  by  other  in- 
structions. 

A  charge  in  a  murder  trial  that  no  provoca- 
tion can  Justify  or  excuse  a  killing  is  error 
tending  to  deprive  of  the  defense  of  seif-de- 
fense.  and  not  cured  by  instructions  as  to  what 
will  tend  to  reduce  a  killing  from  one  grade  of 
offense  to  another. 


4.  Criminal  law  «s»683(i)-^dml8sion  of  tes' 
timony  of  Improper  oonduot  of  acoused  Intro- 
duoed  by  state  on  rebuttal  held  error. 
In  a  trial  for  murder,  it  was  error  on  the 
state's  rebuttal  to  admit  testimony  of  deceas- 
ed's wife  as  to  improper  conduct  of  accused  to- 
ward  her,   concerning  which  no  evidence   had 
been  introduced  by  the  state;    such  testimony 
not  being  rebuttaL 

Bnrke,  J.,  dissenting  in  part. 
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taken  from  hia  truck,  ftom  which  assault 
Page  died  swne  weeks  later.  Defendant 
claims  that  he  acted  in  self-defense,  testify- 
ing that'  during  the  conTersation,  In  which 
Page  recited  a  series  of  grievances  against 
the  defendant,  Page  had  in  bis  bend  an  open 
knUe,  that  finally  he  lunged  at  defendant 
with  the  knife,  and  that  the  fatal  blow  was 
struck  as  a  result  of  that  attempt  by  Page 
to  cut  defendant 

There  was  testimony  by  a  witness,  who  as- 
sisted in  stopping  the  fight,  to  the  effect  that 
defendant  at  the  time  exclaimed  that  Page 
had  tried  to  cut  him. 

[1]  One  of  the  errors  assigned  is  that  the 
court  excluded  the  offered  testimony  of  three 
witnesses  to  the  effect  that  Page,  between 
February  1st  and  February  8th,  the  date  of 
the  assault,  had  expressed  great  hostility  to 
the  defendant,  and  had  stated  that  be  would 
be  Justified  in  killing  him  If  he  wanted  to. 
This  testimony  was  excluded  upon  the  the- 
ory that  it  was  offered  as  a  threat,  and  the 
fact  that  it  had  not  been  communicated  to 
defendant  was  made  the  ground  of  its  ex- 
clusion. Counsel  for  defendant  explained  In 
making  the  offers  that  the  purpose  of  the 
testimony  was  to  show  a  state  of  mind  in 
Page  which  would  tend  to  cwroborate  the. 
testimony  of  the  defendant  that  Page  had 
assaulted  him  with  a  knife.  The  rejection 
of  the  testimony  was  error.  Its  admissibil- 
ity is  clear  under  the  rule  laid  down  in  Da- 
vidson V.  People,  4  Colo.  145,  where  the 
court  quotes  from  Wharton's  Criminal  Hiaw 
as  follows: 


Error  to  District  Court,  Oarfleld  (bounty: 
John  T.  Shumate,  Judge. 

'  Josef  Bershenyi  was  convicted  of  murder 
in  the  first  degree  and  brings  error.     Re- 
.  versed. 

C.  W.  Darrow.  and  Noonan  &  Noonan,  all 
of  Glenwood  Springs,  for  plalntitr  in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
H.  Sherrlckj  Asst  Atty.  <3en.,  for  the  Peo- 
ple. 

TELLER,  J.  Plaintiff  in  error  was  con- 
victed of  mnrder  In  the  first  degree,  and 
brings  error.  He  will  hereinafter  be  men- 
tioned as  defendant 

He  was  convicted  of  killing  one  Page  In  an 
altercation  In  the  streets  of  Glenwood 
Springs,  where  defendant  was  delivering 
milk.  Page  had  recently  been  In  his  employ, 
and  on  the  day  in  question  went  into  the 
street  where  defendant  stood  by  the  side  of 
bis  truck,  and  demanded  a  small  balance  of 
Wages.  The  only  witness  testifying  as  to 
'What  was  said  was  the  defendant  himself. 
Other  witnesses  testified  to  the  fact  that 
there  was  something  of  an  altercation,  and 
that  the  defendant  struck  Page  with  a  dub 


"Where  the  question  is  as  to  what  was  de- 
ceased's attitude  at  the  time  of  the  fatal  en- 
counter, recent  threats  may  become  relevant  to 
show  that  this  attitude  was  one  hostile  to  the 
defendant  even  though  such  threats  were  not 
communicated  to  defendant  The  evidence  is 
not  relevant  to  show  the  quo  animo  of  the  de- 
fendant but  may  be  relevant  to  show  that  at 
the  time  of  the  meeting  the  deceased  was  aeek^ 
hig  the  defendant's  Ufe." 

The  fact  that  the  statements  made  by  de- 
ceased were  not,  strictly  speaking,  .threats, 
is  not  material;  the  question  being  what  was 
his  attitude  of  mind.  These  statements,  of- 
fered to  be  proved,  had  all  been  made  with- 
in a  week,  and  they  therefore  come  within 
the  rule  that  such  evidence  must  concern  the 
feeling  of  the  party  within  a  very  recent 
time.  The  fact  that  he  made  hostile  state- 
ments to  three  different  persons  during  that 
week  tends  strongly  to  show  how  he  felt  to- 
ward the  defendant 

[2]  It  is  further  assigned  as  error  that  the 
court  sustained  an  objection  to  a  question  to 
the  defendant  as  to  his  intent  when  he  struck 
Page.  Under  the  authorities,  the  exclusion 
of  that  testimony  was  error. 

In  Wharton's  Criminal  Evidence^  {  431,  it 
is  said: 
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"Ordinarily,  u  shown  elsewhere,  a  witness 
cannot  be  examined  as  to  another  person's  mo- 
ttves,  but  as  to  the  accused's  own  motiTes, 
when  relevant,  he  may  be  examined  in  chief, 
or  upon  cross-examination.  In  proving  self- 
defense,  he  is  entitled  to  testify  to  the  jury 
that  at  the  time  of  the  act  charged,  he  believed 
himself  to  be  in  danger  of  bis  life.  •  •  • 
While  such  answers  are  not  conclusive,  they 
cannot  be  ignored,  but  must  be  considered  in 
connection  with  all  other  evidence  in  the  case. 
Where  an  instruction  requires  the  jury  to  ig- 
nore such  statements  it  is  error.  The  inference 
which  the  jury  may  draw  from  the  accused's 
own  statement  may  be  strong  enough  to  over- 
come the  conclusion  drawn  from  other  acts  and 
declarations." 

The  evidence  was  admissible  under  B.  ft 
W.  R.  D.  Co.  V.  li.  C.  D.  &  R.  Co.,  36  Colo. 
4S5,  86  Pac.  101,  where  the  question  of  the 
admissibility  of  evidence  of  Intention  was 
directly  under  consideration.  That  case  was 
followed  in  Minneapolis  Steel  Co.  v.  Xeggy, 
68  Colo.  31S,  194  Pac.  362. 

[3]  The  more  serious  objection,  however, 
Is  to  instruction  No.  17  in  which  the  Jury 
was  Instructed  that—' 

"The  law  in  relation  to  provocation  is  that 
no  provocation  will  jnsti^  a  person  in  killing 
another,  nor  will  it  excuse  him;  hence  Icilling 
upon  provocation  will  be  either  murder  or  man- 
slaughter accordxig  to  the  degree  of  provoca- 
Uon  and  its  effect  upon  the  person  lulling." 

It  is  urged  that  the  use  of  the  word  "prov- 
ocation" Is  80  broad  as  to  eliminate  all  con- 
sideration of  the  defendant's  defense  that 
he  acted  because  of  the  attadc  up«n  him  by 
the  deceased.  That  the  statement  was  too 
general  is  clear  from  the  case  of  Murphy  v. 
People,  9  Colo.  435,  13  Pac.  528,  in  which 
provocation  sufficient  to  free  the  party  kill- 
ing from  the  guilt  of  murder  was  discussed. 
It  is  there  said: 

"Provocations,  unaccompanied  by  personal 
assault,  were  not  infrequently  recognized  as 
sufficient." 

Mr.  Wharton  was  there  quoted  as  follows: 

"The  line  between  those  provocations  which 
will  and  will  not  extenuate  the  offense  cannot 
be  certainly  defined.  Such  provocations  as  are 
in  themselves  calculated  to  provolce  a  high  de- 
gree of  resentment,  and  ordinarily  induce  a 
great  degree  of  violence  when  compared  with 
those  which  are  slight  and  trival  and  from 
whidi  a  great  degree  of  violence  does  not  usu- 
tlly  follow,  may  serve  to  mark  the  distinction." 

To  the  defendant,  relying  upon  his  plea  of 
self-defense,  the  question  of  provocation  was 
vltaL  When,  then,  the  Jury  was  told  that 
no  provocation  would  Justify  a  killing,  nor 
Cfxcuse  It,  the  effect  was  to  withdraw  his  de- 
fense from  consideration  by  the  jury.  The 
discussion  In  other  parts  of  that  instruction 
of  what  would,  and  what  would  not,  reduce 
the  killing  from  one  grade  of  offense  to  an- 


other, does  not  cure  the  error.  This  court 
has  held  that  where  inconsistent  statements 
of  the  law  are  made  It  is  impossible  to  tdl 
which  one  the  Jury  followed,  and,  inasmuch 
as  it  might  follow  the  wrong  one,  such  in- 
structions are  prejudicial  error. 

[4]  It  is  also  urged  as  error  that  Mrs. 
Page,  on  rebuttal,  testified  tliat  when  she 
was  riding  Into  Glenwood  Springs  with  the 
defendant  be  attempted  some  familiarities 
with  her.  Objection  is  made  that  this  is  not 
rebuttal.  The  objection  is  good.  The  state 
had  offered  no  evidence  as  to  any  improper 
conduct  of  the  defendant  toward  Mrs.  Page. 
Defendant  had  related  a  conversation  be- 
tween him  and  Page  concerning  such  • 
charge,  and  the  only  thing  whidi  the  state 
could  do  in  rebuttal  was  to  show  that  de- 
fendant's evidence  as  to  that  conversation 
was  not  true.  After  defendant's  case  was 
closed,  to  introduce  evidence  of  misconduct 
on  the  part  of  the  defendant  was  likely  to 
prejudice  the  Jury  against  htm. 

That  Page  was  killed  by  the  defendant  in 
a  fit  of  rage  was  clearly  established.  Wheth- 
er or  not  the  circumstances  under  which  the 
killing  occurred  were  such  as  to  have  to  any 
extent  excused  the  killing  was  the  question 
to  be  determined.  Upon  that  question  the 
defendant  was  prejudiced  by  the  rejection 
of  evidence,  and  the  admission  of  evidence 
as  above  stated,  as  well  as  by  the  instruc- 
tions of  the  court.  For  these  reasons  the 
judgment  should  be  reversed. 

ALLEN,  DBNISON,  and  WHITFORD, 
JJ.,  concur. 

BURKB  concurs  in  the  Judgment  of  re- 
versal on  the  sole  ground  that  there  la  «- 
ror  In  instruction  No.  17. 


(TlCOIo.  4SU 

BENHAM  et  al.  V.  WILLMER  tt  tl. 
(No.  10345.) 

(Supreme  Court  of  Colorado.   Jane  6,  1S22.) 

i.  Appeal   asd   error   «=380(6)— Onfar  aa   tt 
paymeat  of  oosts  of  survey  Is  procaedisg  to- 
establish  boundaries  reviewable  es  appeal. 
In  a  proceeding  under  Sess.  Laws  1907,  p. 
286,  to  establish  disputed  comers  and  bonnd- 
ories  of  lands,  an  order  that  the  parties  ahonid 
pay  in  advance  a  certain  amount  of  money  pro- 
portioned to  the  land  each  claimed  to  pay  for 
the  cost  of  surveying,  and  that  execution  nught 
issue  to  collect  the  amount,  and  that  it  should 
be  a  lien  upon  the  lands  concerned  is  a  final 
judgment  as  to  one  branch  of  the  case,  and  is 
reviewable  on  appeal. 

2.  Appeal  and  error  «=>78(7)— Order  nadi  rt- 
speotlng  costs   beld  not  a  reviewable  (laal 
Judgmeat. 
Ordinarily  in  dvO  actions  any  order  touch- 
ing costs  made  before  the  entry  of  the  final 
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Jndgment  is  tu  interlocntotj  order,  and  not  a 
reriewable  final  judgment. 

3.  Coat*  «=9268— In  aotlon  to  Mtablish  bound* 
aries  requiring  defendants  to  advance  costs 
of  snrvey  heM  error. 

In  a  proceeding  under  Sese.  La^rs  1907,  p. 
286,  to  establish  disputed  corners  and  bound- 
aries  of  lands,  an  order,  requiring  all  parties 
to  the  litigation  to  advance  costs  proportionate 
to  their  lands  to  pay  the  cost  of  surveying  vras 
error,  since  it  required  the  parties  defendant  to 
advance  part  of  probable  costs  which  had  not 
accrued,  and  payment  could  not  be  enforced  by 
mle  of  court 

4.  Coats  «S9268— Requiring  party  to  pay  fn« 
turo  ooat*  In  salt  In  equity  held  orror. 

In  a  proceeding  ander  Sees.  Laws  1907,  p. 
286,  to  establish  disputed  comers  and  bound- 
aries of  land,  although  under  section  S,  provid- 
ing that  the  proceeding  it  a  suit  in  equity,  and 
courts  of  equity  may  ^ve  costs  in  intermediate 
atagea  of  a  cause  without  waiting  for  a  final 
decree,  reqntring  the  parties  to  the  suit  to 
advance  costs  proportionate  to  the  land  they 
claim  to  pay  the  costs  of  surveying  was  error, 
since  the  power  of  equity  to  give  costs  in  in- 
termediate stages  of  a  cause  applies  only  to  ac- 
crued costs  and  not  to  future  costs. 

5.  Coats  «s>268— Order  for  deposit  of  oosts 
of  sarvoy  by  parties  In  suit  to  establish 
bottudarles  who  might  not  ultimately  be  Ha- 
bio  tbonfor  held  arror. 

In  a  proceeding  under  Sess.  Laws  1907,  p. 
286,  to  establish  disputed  comers  and  bound- 
ariea  of  lands,  an  order  entered  before  trial,  re- 
quiring all  parties  to  advance  costs  In  propor- 
tion to  tbe  land  they  claim  to  pay  for  a  anr- 
Tey,  was  error,  aince  it  affected  those  who. 
mi^t  ultimately  be  fonnd  not  liable  for  costs, 
or  who  might  in  the  exercise  of  the  court's  dis- 
cretion be  taxed  less  than  other  parties  liti- 
gant or  a  smaller  amount  than  that  deaignated 
in  tbe  order. 

•.  Costs  «=s2e8 — Neoesslty  of  moaay  to  astab- 
Hali  survey  no  reason  for  taxing  oosts  upon 
defendaata  In  suit  to  establish  boundaries. 
In  a  proceeding  under  Sess.  Laws  1907,  p. 
288,  to  establish  disputed  comers  and  bound- 
aries of  lands,  the  necessity  of  money  for  the 
expense   of   taking  testimony   concerning   lost 
or  disputed  comers  and  boundaries  does  not 
make  lawful  an  order  entered  before  trial  that 
all  parties  should  pay  money  proportionate  to 
the  amount  of  their  land  to  pay  the  expenses 
of  taking  testimony  and  making  a  snrvey. 

Department  1. 

Brror  to  District  Court,  Adama  County; 
Samnel  W.  Johnson,  Judge. 

Suit  by  Anton  L.  WiUmer  and  otbiers 
against  Louise  Benham  and  others.  From 
an  order  requiring  tbe  parties  to  pay  into 
court  eadi  a  certain  sum  as  a  deposit  for 
costs,  defendants  bring  error.  Reversed  and 
remanfled. 

William  A.  Hill  and  B.  H.  Whitney,  both  of 
Denver,  for  idaintiffB  In  error. 

O.  H.  Pierce,  of  Denver,  for  defendants  ia 
error. 
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ALLEN,  J.  This  cause  Is  before  us  on  an 
ai^licatlon  for  a  supersedeas  to  review  or 
stay  an  order,  claimed  by  tbe  plaintiffs  in 
error  to  be  a  final  Judgment  in  the  sense  that 
It  may  be  reviewed  by  this  court.  The  order 
in  question  will  be  more  fully  hereinafter  set 
forth,  but,  briefly  stated,  it  is  one  requiring 
the  parties  litigant  herein  to  pay  into  court 
each  a  certain  sum  as  a  deposit  for  costs. 

[1]  The  majn  case  is  a  special  proceeding, 
brought  under  chapter  126,  p.  286,  Session 
Laws  of  1907,  to  establish  alleged  disputed 
corners  and  boundaries  of  lands.  There  are 
49  plaintiffs,  claiming  to  be  the  owners 
respectively  of  various  tracts  of  land,  the 
corners  or  boundaries  of  which  are  alleged 
to  be  lost,  destroyed,  or  in  dispute.  The  de- 
fendants number  about  160,  and  are  made 
parties,  apparently,  as  owners  of  lands  which 
would  be  affected  by  a  determination  of  the 
corners  and  boiudaries  of  lands  owned  by 
{daintUfs. 

The  complaint  was  filed  November  7,  1921. 
A  notice  bearing  tbe  same  date,  and  ad- 
dressed to  all  the  defendants,  was  prepared 
and  afterwards  filed.  The  defendants  were 
therein  notified  that  on  November  19,  1921, 
the  plalntilts  would  apply  to  the  court  for 
tbe  ai^)ointment  of  a  commission  of  sur- 
veyors and  for  the  asseesment  of  preliminary 
costs  to  be  prorated  among  plainttffs  and  de- 
fendants. The  application  was  heard  by  tbe 
court  after  about  76  of  the  defendants  had 
been  served  with  the  notice.  Various  mo- 
tions regarding  the  application  were  inter- 
posed and  heard,  and  thereafter,  and  on 
March  7,  1922,  the  court  made  the  order  of 
whidi  the  plaintiffs  in  error  now  complain. 

The  material  parts  of  the  order  read  aa 
follows: 

"It  ia  therefore  ordered,  adjudged  and  de- 
creed, by  the  court,  that  the  parties  to  this 
cause  that  have  been  served  notice  of  this  pro- 
ceeding, the  owners  of  land  as  set  forth  in  the 
complaint,  and  each  of  them,  in  the  said  four 
townships  described,  to  wit:  [Here  follows  de- 
scription of  four  townships]  •  •  •  shall  ad- 
vance sufficient  money  as  costs  not  to  exceed 
the  sum  of  $10,000  to  secure  the  fees,  expens- 
es, and  compensation  of  the  officers  of  this 
court  and  such  commissioners  as  may  be  ap- 
pointed by  the  court  and  all  other  persons  who 
may  lawfully  perform  services  or  furnish  ma- 
terial under  the  lawful  orders  of  the  court  here- 
in. 

"It  is  further  ordered,  adjudged,  and  decreifS 
that  each  of  the  parties  litigant  who  are  the 
owners  and  daimants  of  land  in  said  four  town- 
ships as  set  forth  in  tbe  complaint  herein  shall 
pay  on  or  before,  the  1st  day  of  May,  A.  D. 
1022,  the  sum  of  10  cents  per  acre  upon  all 
lands  owned  or  daimed  by  each  of  them,  re- 
spectivdy,  and  that  said  money  shall  be  paid  in 
to  tbe  derk  of  this  conrt,  and  shall  be  paid  out 
by  him  from  time  to  time  as  may  be  ordered  by 
the  court" 

Other  provisions  of  the  order  will  be  here- 
inafter noted. 
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[2]  The  first  question  argaed  Is  wbetber 
the  order  Is  a  final  Judgment  In  tbe  sense 
that  It  may  now  be  reviewed.  Ordinarily, 
of  course,  In  civil  actions,  costs  enter  into 
the  final  Judgment  rendered  on  tbe  merits, 
and  any  order  touching  costs  made  before 
tbe  entry  of  the  final  Judgment  Is  merely  an 
Interloaitory  order  and  not  a  reviewable  final 
Judgment.  In  the  Instant  proceeding,  how- 
ever, tbe  order  aCTects  the  parties  litigant, 
including  tbe  plaintiffs  In  error  here,  pre- 
cisely as  a  final  Judgment  would.  Tbe  order 
takes  tbe  form  of  a  final  Judgment,  and  has 
the  effect  of  such,  as  Is  apparent  from  fur- 
ther provisions  of  tbe  same,  reading  as  fol- 
lows: 

"It  is  further  ordered  that  this  judgment  and 
order  be  and  the  same  is  hereby  awarded 
against  each  and  every  of  the  parties  to  this 
litigation  who  are  the  owners  or  claimants  of 
land  in  the  said  four  townships  in  the  sum 
hereinbefore  named,  and  that  execution  may  is- 
sue therefor. 

"It  Is  further  ordered  •  •  •  that  said 
earn  shall  be  a  lien  upon  all  of  the  lands 
*  *  *  in  the  amount  hereinbefore  specified 
upon  each  of  the  litigants'  lands  respectively, 
and  that  said  Hen  may  be  foreclosed  and  said 
lands  sold  to  pay  the  same." 

It  Is  apparent  that  it  would  Impose  a  hard- 
ship on  tbe  plaintiffs  In  error  to  cinnpel  them 
to  wait  until  tbe  rendition  of  a  final  judg- 
ment regarding  corners  and  boundaries  be- 
fore obtaining  a  review  of  this  order.  Their 
lands  might  be  sold  to  enforce  tbe  lien  before 
such  final  judgment  is  rendered,  and  In  that 
event  nothing  the  court  could  do  in  tbe  tax- 
ation of  costs  after  tbe  conclusion  of  tbe 
main  case  would  put  tbe  present  owners  of 
tbe  lands  In  statu  quo.  The  order  In  ques- 
tion disposes  finally  of  a  branch  of  the  case. 
It  meets  tbe  test  of  what  is  a  final  Judgment 
in  tbe  sense  that  it  is  reviewable.  It  is  a 
final  judgment  under  tbe  reasoning  whereby 
this  court  has  held  a  Judgment  or  order  for 
temporary  alimony  to  be  a  final  Judgmoit. 
See  Daniels  v.  Daniels,  9  Colo.  133,  10  Pac 
657;  Bagot  T.  Bagot,  68  Colo.  562,  191 
Pac.  96. 

[3]  The  nest  and  remaining  question  is 
wbetber  it  was  error  to  malse  tbe  order  in 
question.  Tbe  court  in  its  order  designated 
this  assessment  or  taxation  as  heing  in  tbe 
nature  of  a  docltet  fee,  and  provided  that  up- 
on the  final  determination  ot  tbe  proceeding 
tbe  moneys  advanced  pursuant  to  tbe  order 
would  be  treated  and  disposed  of  as  moneys 
usually  are  when  they  are  paid  In  or  ad- 
vanced as  docket  fees.  This  situation  does 
not  validate  the  order.  There  is  no  au- 
thority for  compelling  defendants  to  advance 
any  part  of  tbe  probable  costs  which  are  yet 


to  accrue  in  tbe  litigation,  nor  was  tbe  court 
empowered  to  make,  as  it  attempted  to  make 
in  this  case,  a  rule  of  court  to  that  effect. 

[4]  It  is  claimed  that  this  is,  as  tbe  statute 
provides  (section  3  of  tbe  act  hereinbefore 
cited),  a  suit  in  equity,  and  that  therefore 
the  court  could  avail  Itself  of  tbe  rule,  stated 
In  15  O.  J.  106,  to  the  effect  that  courts  of 
equity  may  "give  costs  In  Intermediate  stages 
of  a  cause  without  waiting  for  a  final  de- 
cree." That  rule,  however,  has  been  applied 
only  to  accrued  costs,  and  not  to  future  costs. 
For  example.  In  Hand  v.  Allen,  294  111.  35, 
128  N.  E.  305,  In  a  suit  In  which  an  account- 
ing was  awarded.  It  was  held  that  an  order 
for  expenses  of  reference  prior  to  tbe  ac- 
counting was  premature.  In  Avery  v.  Wil- 
son (C.  C.)  20  Fed.  856,  it  was  held  that  costs 
may  be  awarded  or  taxed  where  they  have 
arisen  about  a  matter  completely  disposed  of. 

[S]  Tbe  order  In  question  Is  erroneous  for 
either  one  of  two  reasons:  (1)  There  is  a 
taxation  of  costs,  or  an  assessment  for  costs, 
which  have  not  yet  accrued;  and  (2)  the  or- 
der affects  those  who  may  ultimately  be 
found  not  liable  for  costs,  or  who  might,  in 
tbe  exercise  of  the  courts'  discretion,  be  taxed 
less  than  some  other  parties  litigant,  or  a 
smaller  amount  than  that  designated  In  the 
order  in  question. 

In  connection  with  tbe  second  reason  above 
stated,  it  may  be  noted  that  tbe  order  af- 
fects all  those  owning  or  claiming  land  in 
tbe  four  townships  named.  Some  of  these 
defendants  have  filed  an  answer  putting  In 
issue  the  truth  of  plaintiffs'  allegations  con- 
cerning alleged  lost  or  disputed  corners  and 
boundaries.  If  such  defendants  prevail  In 
the  suit  they  may  not  be  liable  for  costs,  or 
at  least  not  for  any  part  of  costs  Incurred, 
in  ascertaining  comers  and  boundaries  of 
lands. 

[6]  Tbe  order  is  sought  to  be  upheld  on 
the  ground  that  It  Is  necessary  to  raise  money 
forthwith  for  tbe  expenses  which  wIU  arise 
In  coimection  with  the  taking  of  testimony 
concerning  lost  or  disputed  corners  and 
iMimdarles.  This  situation,  however,  does 
not  make  It  imperative  that  defendants  be 
ordered  to  advance  a  part  of  the  money  re- 
quired for  such  purpose. 

Tbe  court  was  not  authorized  to  assess 
tbe  defendants  any  sum  to  be  applied  to 
future  costs.  It  was  error  to  grant  tbe  or- 
der complained  of.  The  Judgment  or  order 
Is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  Inconsistent  with  tbe 
views  herein  expressed. 

.  TELLER,  J.,  sitting  for  SCOTT,  O.  J_  antl 
WHITFORD,  J.,  concur 
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JOHNSON  0t  al.  y.  STOVER.    (No.  10294.) 

(Supreme  Coort  of  Colorado.    June  6.  1022.) 

1.  Mechanics'  Hens  «=>28l( I)— Evidence  held 
sufficient  to  show  that  contractor  did  not  ao- 
cept  notes  which  matured  after  the  statutoiv 
period  for  fllins  Hens. 

In  an  acticm  to  establish  a  mechanic's  lien 
for  plumbing  done  in  a  hotel,  evidence  held  suf- 
ficient to  warrant  a  finding  that  the  plumbing 
contractor  accepted  notes,  which  would  mature 
within  the  statutory  period  for  filing  liens,  in 
part  payment  of  the  contract,  bat  did  not  ac- 
cept notes  which  would  mature  after  the  stat- 
Qtory  period. 

2.  Mechanics'  Hens  ^=978— Land  upon  which 
buHdiny  was  erected  by  person  not  the  owner 
held  subject  to  a  lien  In  absenoe  of  notice  ef 
noMllablllty. 

Under  Rev.  St  1908,  {  4029,  providing  that 
any  building  constructed  upon  any  land  with 
the  knowledge  of  the  owner  shall  be  held  to 
have  been  constructed  at  his  instance  and  re- 
quest, so  as  to  subject  bis  interest  to  a  lien 
unless  he  shall,  within  five  days  after  obtaining 
notice  of  the  construction,  post  a  notice  that 
his  interest  shall  not  be  subject  to  any  lien,  it 
was  not  error  to  subject  land  upon  which  a 
hotel  was  being  constructed  by  another  to  a 
lien  for  balances  due  on  plumbing  done  in  the 
hotel  where  the  owner  of  the  land  failed  to 
(iTe  the  required  notice. 

Department  1. 

Error  to  District  COurt,  Phillips  Oounty; 
L.  C.  Stepbenaon,  Judge. 

Action  by  A.  A.  Stovw,  as  receiver  for  the 
Haxtnm  Plumbing  &  Beating  Gompany, 
against  Henrietta  E.  Johnson  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    AfBrmed. 

Arery  T.  Searle,  of  Haxtum,  and  T.  E. 
Munson,  of  Sterling,  for  plaintiffs  In  error. 

S.  E.  Naugle  and  M.  O.  Leh,  botb  of  Ster- 
ling, for  defendant  in  error. 

ALLEN,  J.  This  Is  an  action  to  foreclose 
a  mechanic's  Hen.  Judgment  for  plaintiff. 
Defendants  have  sued  out  this  writ  of  er- 
ror, and  apply  for  a  supersedeas. 

On  March  5,  1920,  a  contract  was  entered 
into  between  Mrs.  H.  E.  Johnson,  one  of  the 
defendants,  and  the  Haxtum  Plumbing  & 
Beating  Company,  of  which  plaintiff  is  the 
receiver.  The  contract  was,  as  the  complaint 
alleges,  "for  the  plumbing  and  heating  of  a 
certain  hotel  building  then  to  be  erected"  up- 
on two  certain  lots  In  the  town  of  Haxtum, 
,CoIo.,  the  work  to  be  done  by  the  company, 
and  paid  for  by  Mrs;  H.  E.  Johnson  in  certain 
installments  as  the  work  progressed.  The 
work  was  duly  completed.'  The  plaintiff,  as 
receiver  of  the  contracting  compahy,  filed  a 
mechanic's  lien  statement. 

The  answer  dt  the  defendants  alleges  that 
on  June  14,  1920,  the  tontrtictlng  company 
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agreed  to  accept,  and  did  thereafter  accept, 
in  part  payment  for  the  work  done,  five  prom- 
issory notes  of  one  Fred  Johnson,  each  note 
to  be  and  become  due  on  June  14,  1922. 

[1]  A  portion  of  the  brief  of  plaintiffs  in 
error  assumes  these  allegations  to  be  true 
and  established,  and  contends  that  the  me- 
chanic's lien  was  waived  or  lost,  relying  on 
the  rule  stated  in  18  B.  O.  L.  971,  to  the  ef- 
fect that— 

"The.  acceptance  of  a  note  which  will  not 
reach  maturity  within  the  statutory  period  for 
enforcing  a  mechanic's  Uen  is  a  waiver  of  the 
right  to  a  lien." 

However,  the  allegations  of  the  answer  In 
reference  to  this  matter  were  denied  in  the 
replication.  The  issue  was  found  in  favor  of 
the  plaintiff,  and  we  cannot  hold  that  the 
finding  is  manifestly  against  the  weight  of 
the  evidence  or  that  it  can  be  set  aside  for 
any  other  reason.  It  is  not  disputed  that 
the  five  promissory  notes  were  executed  and 
delivered  to  an  escrow  holder,  but  there  is 
testimony  that  the  agreement  on  the  part  of 
the  contracting  company  was  to  accept  notea 
maturing  in  1920,  one  on  July  1st,  one  on 
August  1st,  etc  and  that  there  was  no  agree- 
ment to  accept,  nor  was  there  any  acceptance 
of,  notes  maturing  In  the  year  1922.  The 
evidence  is  sufficient  to  warrant  the  finding 
of  the  trial  court  which  appears  in  the  bill 
of  exceptions  in  the  following  language: 

"  •  •  •  Q?here  isn't  a  proof  required  in  tliia 
case  of  an  agreement  between  the  company  and 
the  owner  for  modification  of  the  building  con- 
tract in  respect  to  the  payments  to  be  made." 

[2]  Mrs.  H.  E.  Johnson,  the  party  who  con- 
tracted for  the  installation  of  the  plumbing 
and  heating  fixtures,  was  the  owner  of  only 
one  of  the  lots  upon  which  the  hotel  building 
was  constructed,  in  which  building  the  fix- 
tures were  placed.  The  other  lot  was  owned 
by  the  defendant  Charles  J.  Johnson.  The 
judgment  subjects  both  lots  to  the  mechanics' 
Uen,  and  it  is  contended  that  it  was  error 
to  subject  the  lot  of  Charles  J.  Jotmson  to 
the  lien. 

Section  4029,  R.  S.  1008  (section  4584,  M. 
A.  S.  1912),  provides,  among  other  things,  as 
follows: 

"Any  building,  •  •  •  and  every  structure 
or  other  improvement  mentioned  in  the  pre- 
ceding sections  of  this  act,  constmcted  •  •  • 
upon  or  in  any  land,  with  the  knowledge  of 
the  owner  •  •  •  of  such  land,  •  »  • 
shall  be  held  to  have  been  erected,  constructed, 
*.  *  *  or  done  at  the  instance  and  request  of 
such  owner  or  person,  but  so  far  only  as  to 
subject  his  interest  to  a  lien  therefor  as  in  this 
Bection  provided;  and  such  interest  so  owned 
*  *  *  shall  be  subject  to  any  lien  given  by 
the  provisions  of  this  act,  unless  such  owner 
or  person,  shall,  within  five  days  after  he  shall 
have  obtained  notice  of  the  erection,  construc- 
tion, *  *  *  or  other  improvement,  afore- 
said, give  notice  that  his  interests  shall  not  b* 
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■abject  to  any  Ifen  for  the  same,  by  servlns 
a  written  or  printed  notice  to  that  effect,  per- 
sonally, upon  all  persons  performing  labor  or 
famishing  skill,  materials,  machinery  or  other 
fixtures  therefor,  or  shall,  within  fire  days  aft- 
er be  shall  have  obtained  the  notice  aforesaid, 
or  notice  of  the  intended  erection,  construction, 
•  •  •  or  other  improvement  aforesaid,  give 
such  notice  as  aforesaid  by  posting  and  keeping 
posted  a  written  or  printed  notice  to  the  effect 
aforesaid,  in  some  conspicuoaa  place  npon  said 
land  or  upon  the  building  or  other  improTement 
situate   thereon.    •    •    • " 

Tbe  defendant  Charles  J.  Johnson,  nor  any 
other  party,  neither  pleaded  nor  proved  that 
be  gave  or  attempted  to  give  the  notice  pro- 
vided by  the  statute  above  quoted.  He  was 
in  possession  of  his  lot,  and  at  all  times 
knew  of  the  proposed  construction,  and  the 
construction  of  the  hotel  building  and  the 
Installation  of  the  flztnres  therein.  The  stat- 
ute fastens  the  Uen  on  his  land  by  his  know- 
ingly permitting  the  property  to  be  improved. 
Stewart  v.  Talbott,  68  Colo.  663,  580,  146 
Pac.  771,  Ann.  Cas.  1016C,  1116.  The  reason 
for  the  statute  Is  that  it  would  be  inequitable 
to  relieve  his  property  from  a  Uen  for  im- 
provements erected  thereon  with  his  seeming 
or  real  acquiescence.  Grimm  v.  Yates,  58 
Colo.  268,  278,  145  Pac  696.  See,  also,  sec- 
tion 1261,  Jones  on  Uens  (2d  Ed.). 

Tb«'e  Is  no  error  in  the  record.  The  ap- 
plication for  a  supersedeas  is  denied,  and  the 
Judgment  Is  affirmed. 

TELLER,  J.,  sitting  for  SCOTT,  a  J.,  and 
WHITFOKD,  J,  concur. 


(71  Colo.  420) 

JONES  V.  JONES  et  al.     (No.  0947.) 
(Supreme  CJourt  of  Colorado.    Jane  6,  1922.) 

1.  Divorce  «=>  150(2)— Findings  vf  oourtadopt- 
l>g  wwdlct  of  the  Jnry  saflloient. 

In  a  divorce  action  on  the  ground  of  deser- 
tion, in  which  defendant  by  cross-complaint 
charged  cruelty,  adultery,  and  nonsupport,  find- 
ings for  plaintiff  by  the  court,  express  as  to 
desertion,  but  merely  adopting  the  jury's  ver- 
dict as  to  other  issues,  are  valid. 

2.  DIvoroe  •s>l52— Dacre*  not  void  for  not 
'    reciting  JarlsdloUonal  faots  admitted  Ity  plead- 
ings. 

Jurisdictional  facts  relating  to  marriage 
and  residence  of  the  parties  in  a  divorce  action 
being  admitted  in  the  pleadings,  a  divorce  de- 
cree is  not  void  for  falling  to  recite  them. 

3.  Dlveroa  9=>l 79— Finding*  of  faot  oannot  Ita 
ooffliHaitted  of  iiy  party  not  moving  to  aet 
asidau 

Defendant  in  a  divorce  action,  not  having 
moved  to  set  aside  findings  of  fact,  cannot  com- 
plain of  defects  therein  on  appeaL  ■ 


4.  Appeal  and  error  «=»664(l)— Origlaai  r«e- 
erd  ooneiaalva  aa  te  tine  of  filing  of  eanrfi 
ilndinga. 

The  original  record  imports  alwolate  verity 
as  to  the  fact  that  the  court's  findings  were 
filed  within  48  hours  after  return  of  a  verdict 
as  against  a  printed  abstract  prepared  on  ap- 
peal. 

5.  Divorce  «=>54— Condoned  adaitery  ne  bar. 

Condoned  adultery,  not  being  a  ground  for 
divorce,  is  not  a  bar  to  divorce. 

6.  Divorce  «s>54— Condoned  adnitery  not  a  Inr 
nnder  statute  denying  divorce  to  party  gnlity 
of  a  oausa  tiierafor. 

While  the  Divorce  Aet  «}en.  Lawa,  1877,  {{ 
917-924)  denied  a  divorce  where  bot^  parties 
had  been  guilty  of  adultery,  as  condoned  adul- 
tery is  not  a  cause  for  divorce,  it  does  not  bar 
a  divorce  under  Sesa.  Laws  1017,  p.  182,  {  6, 
providing  that,  if  both  parties  are  "guilty  of 
any  one  or  more"  crsuses  for  diyorce,  a  divorce 
shall  not  be  granted. 

Department  1. 

Error  to  District  Court,  City  and  (Joanty 
of  Denver;  C.  J.  Morley,  Judge. 

Action  by  Daniel  M.  Jones  against  Elmma 
W.  Jones,  In  which  defendant  filed  a  cross- 
complaint  against  plalntUT  and  Laura  Cyle 
Jones  and  the  Palsgrove  Furniture  (Company. 
From  Judgment  for  plalntitf,  defendant  Jones 
brings  error.'  Affirmed. 

John  M.  Glover,  of  Denver,  for  plalntiir  in 
error.  • 

George  A.  Chase,  of  Denver,  tot  defend- 
ants in  error. 

ALLEN,  J.  This  is  an  action  for  divorce. 
The  complaint  charges  desertion.  The  de- 
fendant filed  a  cros^complaint  charging 
cruelty,  adnitery,  and  nonsnpport  A  trial 
to  a  jury  resulted  in  verdicts  for  plaintiff 
I  on  all  of  the  issues.  Thereafter,  and  at  the 
proper  time,  judgment  -was  entered  for  plain- 
tifT.  Defendant  brings  the  cause  here  for 
review. 

[i]  Tbe  plaintiff  In  error  contends  tliat  the 
decree  is  void,  and  should  be  reversed,  be- 
cause the  findings  of  the  court  are  silent 
as  to  the  Issues  raised  by  the  cross-complaint 
The  court  in  making  its  findings  of  fact, 
pursuant  to  the  statute,  alleges  that  it 
"adopts  and  approves  the  findings  and  verdict 
of  the  jury,"  and  then  expressly  makes  a 
finding  upon  the  Issue  of  desertion.  The  find- 
ings are  sufficient  to  support  the  decree. 

[2]  Other  contentions  are,  in  effect,  that 
the  decree  la  void  for  falling  to  recite  Jnria- 
;dlctlonal  facts  relating  to  the  marriage  and 
the  residence  of  the  parties.  The  jurisdic- 
tional facts  are  admitted  in  the  pleadings, 
and  the  decree  is  not  void  for  failing  to  re- 
cite them.    19  C.  X  160;  23  Cyc.  84& 

[8]  The  record  shown  no  motion  to  set 
aside  the  findings  of  fact,  at  any  time,  and 
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plaintifl  In  error  is  in  do  position  to  com- 

plain  of  any  alleged  defects  in  tlie  findings. 

The  decree  Is  consistent  with  the  findings  as 

they  are. 

[4]  A  contention  Is  also  predicated  on  the 
assertion  that  the  conrt's  findings  were  filed 
after  48  hours  had  elapsed  since  the  return 
of  the  veidict,  which  is  tme  according  to  the 
printed  abstract  iwepared  by  plalntitF  In  er- 
ror, but  It  is  not  tme  according  to  the  orig- 
inal record.  The  latter  imports  absolnte 
verity. 

[I,  8]  The  plainClfl  In  error  complains  of 
an  Instmctlon  relating  to  the  condonation 
of  adtiltery.  It  is  claimed  that  the  instruc- 
tUm  Is  wrong  in  assuming  tliat  a  party  may 
obtain  a  divorce  even  If  It  appear  that  he 
himself  has  been  gallty  of  adultery,  provided 
the  adultery  was  condoned.  SnCh  assump- 
tion, however,  wonld  be  correct.  Condoned 
adultery  Is  not  a  bar  to  a  divorce,  because  it 
is  not  a  ground  for  divorce.  Section  6  ot 
the  Divorce  Act  o£  1917  (chapter  65,  S.  I* 
1017)  provides  that— 

"If  npon  the  trial  *  •  •  both  parties  shall 
be  found  guilty  of  any  one  or  more  of  the  caus- 
es for  divorce,  then  a  divorce  shall  not  be 
(ranted  to  either  of  said  parties." 

In  the  instant  cast  only  one  party  was 
fbnnd  guilty  of  any  cause  for  divorce.  The 
argument  of  plaintiff  in  error  appears  to  be 
aided  by  a  quotation  frcmi  Redlngton  v.  Red- 
ington,  2  Colo.  App.  8,  29  Pac.  811,  bnt  that 
case  is  no  longer  authority  on  the  point  here- 
in mentioned,  since  it  was  decided  under 
the  divorce  act  appearing  in  the  General 
Uws  of  1877  (Gen.  Laws  1877,  H  917-924), 
which  denied  a  divorce  If  it  should  appear 
that  both  parties  have  beoi  guilty  of  adul- 
tery. 

What  is  designated  as  a  bill  of  exceptions 
In  this  case  is  not  a  bill  of  exceptions,  and 
has  not  been  settled  and  signed  by  any  ludge. 
There  Is  no  reversible  error  In  the  record. 

The  judgment  is  affirmed. 

TEXLER,  J.,  sitting  for  SCOTT,  a  J.,  and 
DWnsON,  J.,  concur. 

(•  Utah,  2M)  '""^'^ 

STATE  V.  CERAa 

(Sopreme  Court  of  Utah.    Hay  81,  19S2.) 

I.  Criaiaal  law  «S9854(2)— Permitting  Jury  to 
s«f  arate  la  sapltal  oasa  held  rllsoratlonary  and 
■•t  error. 

Under  Comp.  Laws  1917,  {  9001,  where 
tiiere  was  no  objection  to  the  separation  of  tha 
Jary  in  a  murder  case,  and  no  showing  of  prej- 
ndiee,  it  was  within  the  court's  discretion,  and 
not  error,  to  permit  them  to  separata.^ 
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2.  Criminal  law  «s»l  187(3) —Charge  la  Ian- 
guaga  of  requaatad  lastniolloB  ordinarily  ln< 
vttad  error. 

A  charge  taken  from  an  instruction  request- 
ed by  defendant  would  ordinarily,  if  erroneous, 
be  regarded  aa  invited  error  of  which  defend- 
ant could  not  complain. 

3.  Criminal  law  «=»822( I)— Charge  eoasldered 
as  whole. 

A  charge  mnat  be  considered  aa  a  whole  in 
determining  whether  error  was  committed  in 
giving  a  particular  excerpt  therefrom. 

4.  Homlelde  «=s>2g4( 2)— Charge  on  Intoxleatlea 
In  general  language  held  not  error. 

Where  the  evidence  of  Intoxication  at  the 
time  a  murder  was  committed  was  meager  and 
unsatisfactory,  and  the  jury  would  have  been 
justified  in  finding  that  it  waa  not  of  that  char- 
acter affording  any  excuse,  an  instruction  on 
intoxication,  though  couched  in  general  terms, 
was  sufficient.* 

6.  Homloido   «s>34 1  — Failure   to    give    more 

spedflo  instractloB  on  dallberatloa  and  pre- 

medltatlea  net  prejudlolal. 

Where  an  instruction  on  deliberation  and 

premeditation  on  a  trial  for  murder,  though 

aomewhat  general  in  terms,  waa  suffident,  tht 

failure  to  give  a  more  specific  instruction  was 

not  prejudicial.* 

e.  Criminal  law  «=3S6I(3)— Jury  must  ooasMer 
all  the  evidence,  and  not  that  of  goo^  eharao* 
tar  alone. 
While  evidence  of  good  character  may  alone 
be  sufficient  to  create  a  reasonable  doubt,  the 
jury  should  not  consider  such  evidence  by  it- 
self, and  from  that  alone  determine  guilt  or  in- 
nocence, but  in  determining  such  question,  which 
necessarily  includes  the  question  of  reasonable 
doubt,  should  consider  all  the  evidence  submit- 
ted.« 

7.  Criminal  law  «=9776(5)— lastrnctloa  as  to 
avldeaoe  of  good  character  not  erroneous. 

An  instruction  that,  if  defendant's  good 
character  for  peace  and  quietness  was  proved 
to  the  satisfaction  of  the  jury,  such  fact  should 
be  kept  in  view  and  be  considered  in  connection 
with  all  the  other  facta,  and  that,  if  after  a 
consideration  of  all  the  evidence,  including  that 
bearing  on  good  character,  the  jury  entertained 
a  reasonable  doubt  of  defendant's  guilt,  it  waa 
their  duty  to  acquit  him,  but  that,  if  the  evi- 
dence stin  convinced  them  beyond  a  reasonable 
doubt  ot  defendant's  guilt.  It  was  their  duty 
to  find  him  guilty,  was  not  erroneous. 

8.  Criminal  law  «s>805(3)— Inatrnstlea  that  Jn- 
ry  "can,"  Instead  of  "must,"  oonvlot  of  lessor 
degree  In  case  of  doubt,  not  erronsons. 

An  instruction  that,  if  it  appears  that  de- 
fendant has  committed  an  offense,  and  there 
is  a  reasonable  doubt  of  which  of  two  or  more 


*  DlatlDSulshlns  SUta  v.  Dewey,  41  Utah,  OS,  UT 
Pac.  276;   SUta  r.  Ansalmo,  4S  Utah,  UT.  148  Pao. 

ion. 

•State  V.  Anialms,  44  Utah,  1*7,  148  Pae.  KHli 
People  V.  Callasban.  4  Vtab.  41,  8  Pac  41. 

«8tete  V.  Brown.  8>  UUb,  tU-VH,  lit  Pao.  1008- 
1008;  SUta  V.  Hams  (Utah)  U»  Pao.  145. 
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degrees  he  is  gnnty,  the  jnry  "can"  convict 
bin  ot  the  lowest  of  such  degrees  only,  is  not 
erroneous  or  misleading  because  of  the  ase  of 
the  word  "can"  instead  of  "most,"  used  in 
Comp.  Laws  1917,  i  8979. 

9.  Criminal  law  «=>829( I)— Refusal  of  Instruc* 
tlons  oovared  by  charoe  olven  not  prejudicial. 

Where  the  substance  of  requested  instruc- 
tions was  sufficiently  covered  by  the  court's 
charge,  their  refusal  was  not  prejudicial  error. 

10.  Witnesses  «=3367(2)— Cross-examination 
>s  to  contributions  t»  expenses  of  defense 
properly  permitted. 

It  was  not  error  to  require  witnesses  for 
defendant  to  answer  questions  of  the  district 
attorney  as  to  whether  they  had  contributed 
money  to  defray  the  expenses  incident  to  de- 
fendant's trial  for  the  purpose  of  showing  their 
interest 

ii.  Witnesses  «=3363( I)— Interest  in  ease  may 
always  be  shown. 
The  interest  of  a  witness  in  any  particular 
case  in  which  he  becomes  a  witness  may  always 
be  shown. 

12.  Criminal  law  «=9742(3)->Etreot  of  Interest 
of  witness  Is  for  Jiry. 

The  effect,  if  any,  of  the  interest  of  h  wit- 
ness on  the  weight  of  his  testimony  is  always 
a  question  for  the  Jury. 

13.  Criminal  law  ^=9448(10,  1 1)— Testimony  as 
to  defendant's  mental  oondltlon  and  appear- 
ance properly  admitted. 

On  a  trial  for  murder,  a  witness  testifying 
on  behalf  of  the  state  was  properly  permitted 
to  testify  concerning  defendant's  mental  con- 
dition and  appearance  on  the  morning  of  the 
homicide. 

14.  Criminal  l«w  «=9393  (3)— Testimony  ••  to 
sanity  based  on  examination  does  not  require 
defendant  to  give  evidence  against  himself. 

Defendant  was  not  compelled  to  give  evi- 
dence against  himself  in  violation  of  his  con- 
stitutional right  by  admitting  testimony  of  a 
doctor  concerning  his  mental  condition  based  on 
an  examination  made  by  him  after  the  homicide 
and  before  the  trial 

15.  Homicide  «s>253(l)— Evidenoe  held  to  8np< 
port  conviction  for  murder  in  first  degree. 

Evidence  held  to  make  a  question  for  the 
jury  as  to  defendant's  guilt  of  murder  in  the 
first  degree,  and  to  support  its  verdict  finding 
him  guilty. 

16.  Homicide  «=3329— Whether  life  Imprison* 
ment  should  have  been  recommended  not  re- 
viewable. 

Whether  the  jury  should  have  recommended 
life  imprisonment  in  finding  one  guilty  of  mur- 
der in  the  first  degree  is  a  question  which  the 
Supreme  Court  has  no.  power  to  determine. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; F.  hi.  Woods,  Judge. 

John  Cerar  was  convicted  of  murder  in  the 
first  degree,  and  he  appeals.    Affirmed. 


O.  K.  Clay  and  O.  C.  Dalby,  both  of  Price, 
for  appellant. 

Harvey  H.  Cluff,  Atty.  Gen.,  and  W.  Hal 
Farr,  Assrt.  Atty.  Gen.,  (or  the  State. 

FRICK,  J.  The  defendant,  hereinafter 
called  appellant,  was  convicted  In  the  district 
court  of  Carbon  county,  Utah,  of  the  crime 
of  murder  in  the  first  degree,  was  sentenced 
to  be  executed,  and  appeals  from  the  judg- 
ment 

The  evidence  relating  to  the  acts  constitute 
ing  the  alleged  murder  la  singularly  free 
from  conflict  and  is  quite  brief.  The  evi- 
dence, in  substance,  shows  that  appellant 
and  one  Masser,  both  Anstrians,  came  to  tlUs 
country  more  than  30  years  prior  to  the  al- 
leged murder.  They  first  met  in  tlie  state 
of  New  York,  and  from  thence  went  to  Cleve- 
land, Ohio,  and  from  thence  came  to  Utah.  At 
the  time  of  the  homicide,  and  for  a  number 
of  years  prior  thereto,  they  were  both  em- 
ployed in  the  coal  mines  of  Carbon  county. 
The  evidence  shows  that  during  all  of  the 
years  of  their  acquaintance  they  were 
friends,  and  at  the  time  of  the  alleged  mur- 
der, and  for  about  10  days  prior  to  that  time, 
they  were  boarding  at  the  same  house  and 
slept  with  several  others  in  the  same  room, 
but  not  in  the  same  b^.  On  Studay  preced- 
ing the  homicide  the  appellant  and  Masser 
attented  a  wedding  of  one  of  their  country* 
men  at  Sunnyside,  Utah,  where  the  mines  in 
which  they  were  employed  are  located.  The 
evidence  is  also  to  the  effect  that  the  appd* 
lant  in  all  probability  drank  intoxicating 
liquors  during  Sunday  and  Sunday  ni|^t.  It 
does  not  appear,  however,  how  much  hA 
drank,  nor  whether  he  became  Intoxicated, 
and,  If  so,  to  what  extent  The  evidence  is 
also  quite  unsatisfactory  with  respect  to 
whether  he  or  Masser  slept  any  during  Sun* 
day  night,  but  the  inference  therefrom  is  that 
they  did  nob  go  to  bed  at  all  during  that 
night.  They  were  first  seen  together  on  Mon- 
day morning,  March  7,  1921,  the  day  of  the 
homicide,  in  their  l)oarding  house  by  the 
woman  with  whom  they  were  boarding  (also 
an  Austrian)  at  about  6  o'clock.  They  were 
then  seated  at  or  near  the  dining  table  in  the 
dining  room  talking  to  each  other.  Some 
hours  later,  between  9  and  10  o'clock,  they 
were  seen  a  short  distance  from  the  boarding 
house  by  one  Marshall,  who  had  known  both 
of  them  (or  several  years.  When  Marshall 
saw  them  the.  appellant  seemed  to  be  angry 
and  In  bad  humor,  and  they  were  talking  in 
their  own  language  in  what  appeared  to 
Marshall  to  l)e  a  somewhat  angry  mood. 
They  remained  outside  of  the  house  only  a 
brief  space  of  time,  when  both  ot  them,  Msb- 
sei*  leading,  went  back  into  the  boarding 
house.  Just  what  occurred  during  the  next 
(ew  minutes  is  left  to  inference  merely.  The 
evidence  of  their  landlady,  however,  is  that 
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Masser  wanted  to  go  out  again,  but  that  the 
appellant  said  that  they  better  go  to  bed. 
They  accordingly  retired  to  their  bedroom. 
In  a  very  brief  space  of  time  thereafter  the 
landlady  says  she  heard  some  noise  and 
beard  the  appellant  say,  "I  guess  you  got 
enough;  they  can  do  with  rae  what  they 
please,"  and  that  immediately  thereafter  he 
opened  the  door,  which  was  closed,  and  left 
the  house.  Immediately  after  appellant  had 
made  the  foregoing  statement  and  had  left 
the  house  the  landlady  went  into  the  bed- 
room and  found  Masser's  trunk  open  and 
found  him  lying  Jace  downward  on  the  open 
tray  of  his  trunk,  while  appellant's  trunk  was 
also  open,  and  a  bloody  axe  was  lying  near 
the  door  on  the  floor.  Masser  was  apparent- 
ly unconscious,  and  the  landlady,  in  attempt- 
ing to  lift  him  from  the  trunk,  saw  the  blood 
streaming  from  his  wounds  and  became  ex- 
cited and  scared,  and  let  him  fall  on  his  back 
on  the  floor  of  the  bedroom  and  near  the 
trunk.  In  entering  the  bedroom  she  bad 
stepped  on  the  axe,  and,  to  prevent  her  small 
children  from  seeing  or  handling  it  she  took 
it  up  at  once  and  placed  it  under  some  fur- 
niture. She  immediately  called  the  witness 
Marshall  aforesaid,  who  was  only  a  short 
distance  from  the  house,  and  he  Immediately 
came  to  the  bouse  and  found  Masser  lying 
in  the  bedroom  in  the  condition  Just  stated. 
It  was  testified  to  that  Masser  had  two 
wounds,  one  near  the  base  of  the  brain 
about  three  or  four  inches  In  length  and 
several  inches  deep  and  the  other  on  top  of 
bis  head  practically  of  the  same  character. 
The  doctor's  testimony  was  to  the  eflect  that 
the  wounds  were  fatal.  Indeed,  Masser 
never  recovered  consciousness  after  he  was 
found  in  the  condition  before  stated.  The  ap- 
pellant, on  leaving  the  boarding  bouse,  went 
directly  to  the  office  of  the  coal  company,  bis 
employer,  which  was  a  half  mile  distant 
from  tbb  boarding  bouse,  and  there  in  an 
excited  manner  stated  to  the  chief  clerk  and 
to  the  deputy  sheriff  that  he  had  lust  struck 
his  best  friend  Leo  with  an  axe.  Appellant 
was  taken  Into  custody  by  the  deputy  sberifF, 
and  later  in  the  day  was  by  the  shertCf, 
with  whom  he  was  quite  well  acquainted, 
taken  to  the  county  seat  of  Carbon  county. 
He  voluntarily  told  the  sheriff  what  he  had 
done,  and,  pointing  to  his  breast,  he  said, 
"Something  in  here  told  me  to  do  It."  He 
also  said  that  he  and  Masser  had  been  gam- 
bling, and  that  he  had  lost  all  of  his  money 
by  gambling  with  Masser,  and  that  Masser 
did  not  want  to  play  with  him  any  further 
on  the  morning  of  and  preceding  the  homicide. 
It  appears  in  evidence  that  Masser  had  told 
him  that  the  reason  he  did  not  want  to  play 
further  was  because  the  latter  became  angry 
when  be  lost,  and  Masser  would  rather  not 
play  with  him.  It  also  was  made  to  appear 
that  a  short  time  before  the  homicide  the 
appellant  had  received  about  $200  as  pay- 
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ment  for  some  household  goods  he  had  sold; 
that  Masser  had  won  all  of  that  money; 
that  appellant  had  borrowed  a  considerable 
sum  of  money  from  two  friends  which  Mas- 
ser had  also  won ;  and  that  during  the  pre^ 
ceding  year  Masser  had  woU  about  $1,000 
of  appellant's  money.  It  also  appeared  that 
at  the  office  of  the  coal  company  appellant 
told  the  chief  clerk  to  pay  the  amounts  he 
had  borrowed  to  the  two  persons  from  whom 
he  had  obtained  the  money  borrowed.  While 
on  their  way  to  the  county  seat  a  snowstorm 
overtook  the  sheriff  and  appellant,  and  the 
latter  told  the  sheriff  that  snowstorms  would 
not  botber  him  any  more  thereafter,  since 
"they"  would  "take  care  of  me."  The  appel- 
lant at  the  trial  testified  in  his  own  behalf, 
but,  according  to  his  statements,  he  did  not 
have  a  distinct  recollection  of  what  had  oc- 
curred on  the  morning  of  the  homicide  or 
how  it  occurred.  Many  other  facts  and 
circumstances  be  also  seemed  to  have  forgot- 
ten. There  is  also  considerable  evidence  re- 
specting appellant's  conduct  during  the  years 
preceding  the  homicide,  hie  habits  and  those 
of  his  father  and  mother,  that  one  of  Us 
brothers  was  in  an  insane  asylum,  and  re- 
specting appellant's  mental  condition.  It  is 
not  necessary  to  now  state  that  evidence  in 
detail  nor  that  with  respect  to  bis  general 
reputation  for  peaceableness,  etc.  That  evi- 
dence, so  far  as  deemed  material,  will  be 
referred  to  in  the  course  of  the  opinion  in 
connection  with  the  errors  discussed. 

Many  errors  are  assigned  by  counsel  for 
appellant.  In  considering  them  it  is  more 
convenient  for  ns  not  to  follow  the  order  in 
which  the  errors  are  assigned,  and  we  shall 
therefore  not  do  so. 

[1]  It  Is  insisted  that,  in  view  that  appel- 
lant was  diarged  veith  and  tried  for  a  cap- 
ital offense,  the  "district  court  abused  its 
discretion  in  allowing  the  Jury  to  separate" 
during  the  trial.  Comp.  Laws  Utah  1917, 
S  9001,  so  far  as  material  here,  provides : 

"The  jnrora  sworn  to  try  a  criminal  action 
may,  at  any  time  before  the  sabmission  of  the 
case  to  the  jnry,  in  the  discretion  of  the  court, 
be  permitted  to  separate  or  be  kept  in  charge 
of  a  proper  officer." 

We  have  carefully  examined  the  record  and 
have  found  nothing  from  which  it  could  be 
surmised,  much  less  asserted,  that  the  court's 
action  in  permitting  the  Jury  to  separate  was 
not  thoroughly  satisfactory  to  both  the  appel- 
lant and  bis  counsel.  Moreover,  nothing  is 
shown  from  whlcb  any  one  could  infer  that 
the  appellant  was  in  any  way  or  to  any  ex- 
tent prejudiced  by  the  court's  action  in  per- 
mitting the  Jury  to  separate.  Had  the  ai>- 
pellant  or  bis  counsel  objected  to  the  sepa- 
ration of  the  Jury,  or  If  a  request  had  been 
made  to  place  the  jury  in  charge  of  an  officer 
and  some  misconduct  on  their  part  were 
made  to  appear,  then  the  question  of  abuse 
of  discretion  might  have  arisen.    Under  the 
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drcumstances,  however,  as  was  held  In  Peo- 
ple V.  Callaghan,  4  Utah,  49,  6  Pac.  49,  the 
matter  of  permitting  the  Jury  to  separate 
during  the  trial  and  before  the  submission 
of  the  case  was  within  the  discretion  of  the 
court 

The  district  court  therefore  committed 
no  error  in  permitting  the  jury  to  separate 
during  the  trial. 

[2,  3]  Appellant's  counsel  also  urges  that 
the  court  erred  in  charging  the  Jury  upon  ap- 
pellant's plea  of  insanity.  The  particular 
language  excepted  to  is  as  follows: 

"All  that  he  [appellant]  is  required  to  do  is 

to  produce  snffident  evidence  of  want  of  sanity, 
which  evidence,  when  considered  with  all  the 
other  evidence  in  the  case,  will  create  a  rea- 
sonable doubt  in  the  mind  of  the  jury.    •    •    •  " 

The  excerpt  quoted  is  taken  from  appel- 
lant's request  No.  1.  The  district  court 
therefore  merely  adopted  counsel's  own  lan- 
guage. That  being  so,  the  alleged  error.  If 
it  were  conceded  to  be  such,  would  ordlnarDy 
come  within  the  doctrine  of  "invited  error," 
and  the  party  offering  the  request  would 
not  be  permitted,  to  complain  of  the  error. 
If,  however,  in  view  that  this  is  a  capital 
case,  we  should  disregard  the  general  rule, 
yet,  when  the  charge  is  considered  as  a 
whole,  as  it  must  be,  no  error  was  committed. 

[4]  It  is  further  contended  that  the  court's 
Instruction  on  Intoxication  was  erroneous  in 
that  it  was  not  sufficiently  specific  in  certain 
particulars,  and  further,  that  it  did  not  con- 
form to  what  is  said  upon  that  subject  by 
this  court  in  State  v.  Dewey,  41  Utah,  638, 
127  Pac.  275,  and  State  v.  Anselmo,  46  Utah, 
137, 148  Pac.  1071.  In  State  v.  Dewey,  supra, 
the  court's  charge  on  the  effect  of  Intoxica- 
tion in  a  criminal  case  was  held  to  be  nar- 
rower than  the  statute,  and  for  that  reason 
was  held  erroneous  True,  It  was  there  also 
held  that  the  charge  on  the  efTect  of  intoxi- 
cation in  capital  cases  should  be  explicit  and 
in  sudi  language  as  to  aid  the  jury  in  arriv- 
ing at  a  correct  conclusion  upon  the  elements 
of  premeditation  and  deliberation,  which  are 
always  present  In  such  cases.  To  the  same 
effect  is  the  case  of  State  v.  Anselmo,  supra. 
A  mere  cursory  reading  of  those  cases,  how- 
ever, will  disclose  that  they  are  exceptional 
and  peculiar  with  respect  to  the  facts  and  cir- 
cumstances there  involved.  In  the  Dewey 
Case  the  intoxication  of  the  accused  was  of 
such  an  extreme  and  protracted  nature  that 
it  had  developed  into  delirium  tremens, 
while  in  the  Anselmo  Case  the  evidence  was 
to  the  effect  that  the  accused  from  childhood 
had  been  afflicted  with  epilepsy,  and  that  his 
relatives  and  ancestors  had  been  so  af- 
flicted, and  that  the  use  of  intoxicating  liq- 
uors had  an  unusual  and  extraordhiary  ef- 
fect upon  his  mind.  These  cases  are  there- 
fore clearly  distinguishable  from  ordinary 
cases  of  intoxication.  While  we  adhere  to  the 
rule  laid  down  in  the  two  cases  Just  referred 


to,  yet,  where  the  evidence  of  intoxication  is 
of  that  meager  and  unsatisfactory  character, 
which  it  is  in  this  case,  and  where  the  jury 
would  have  been  justified  in  finding  that  the 
intoxication  of  appellant,  if  under  the  influ- 
ence of  liquor  at  the  time  the  alleged  offense 
was  committed  was  neverth^ess,  not  of  that 
character  which  would  afford  any  excnse 
whatever,  the  case  is  quite  different  We  are 
of  the  opinion,  therefore,  that  although  tlie 
instruction  upon  the  question  of  intoxication 
was  couched  in  general  terms  merely,  it  was 
nevertheless,  suffldent  in  view  of  all  the  facts 
and  circumstances  in  this  case,  and  that  the 
jury  were  not  misled.  To  reverse  the  judg- 
ment in  this  case  upon  the  ground  that  the 
charge  upon  intoxication  constituted  preju- 
dicial error  would  require  us  to  assume  prpj- 
udioe  where,  in  view  «jf  the  whole  record, 
none  Is  made  apparent.  Indeed,  it  would  be, 
in  one  view,  a  travesty  of  justice. 

It  is  further  insisted  that  the  court  erred 
in  Its  charge  on  second  degree  murder.  The 
court  followed  the  statutory  as  well  as  the 
usual  and  generally  adopted  definition  of 
second  degree  murder  and  we  can  discover  no 
error  in  the  charge  upon  that  subject 

[B]  It  is  also  contended  that  the  court  erred 
in  its  charge  to  the  jury  in  which  premedita- 
tion and  deliberation,  and  especially  premed- 
itation, are  defined.  Here  again  counsel  re- 
fers tp  and  relies  on  what  is  said  in  State 
V.  Anselmo,  supra.  While  no  doubt  it  woold 
have  been  better  If  the  district  court  had 
strictly  followed  the  suggestions  In  the  An- 
selmo Case,  yet  the  mere  fact  that  it  did  not 
does  not  necessarily  constitute  prejudicial 
error  in  every  case;  While  the  definition  ot 
premeditation  which  is  excepted  to  is  some- 
what general  in  Its  terms,  yet  In  substance 
and  effect  it  is  one  that  has  often  been 
used  by  the  trial  courts  In  murder  cases.  A 
definition  of  premedltati<m  less  specific 
than  the  one  in  question  here  waa  held 
sufficient  in  People  v.  Callaghan,  4  Utah, 
49,  6  Pac.  49.  Similar  definitions  are 
found  in  2  Brickwood's  Sackett.  Instructions, 
II  3080,  3081.  Here  again,  while  we  adhere 
to  what  was  said  in  the  Anselmo  Case  upon 
this  subject  and  are  still  of  the  opinion  that 
it  wece  better  it  the  trial  courts,  in  charging 
Juries  upon  deliberation  and  premeditation, 
followed  the  suggestions  in  that  case,  yet  the 
instruction  in  the  case  at  bar,  although  some- 
what general  in  terms,  nevertheless  was  suffi- 
cient and  has  frequently  been  held  so  by 
many  of  the  courts  of  last  resort  We  are 
clearly  of  the  opinion  that  iii  view  of  the 
facts  and  circumstances  of  this  case,  appel- 
lant was  not  prejudiced  in  any  substantial 
right 

[1, 7]  It  is  also  asserted  that  the  court 
erred  in  its  charge  upon  the  question  of  good 
character.  It  is  contended  that  the  instruc- 
tion is  contrary  to  the  rule  laid  down  upcn 
that  subject  in  the  case  of  State  v.  Brown, 


Digitized  by 


Google 


ntall)  STATE  V. 

(SOT 

39  Utah,  16&-176,  115  Pac.  1002-1008,  Ann. 
Cas.  IdlSES,  1,  and  in  State  v.  Harris  (Utah} 
199  Pac  145.  The  instruction  excepted  to 
reads  as  follows: 

"The  defendant  introduced  evidence  tending 
to  show  his  good  character  for  jieace  and  quiet- 
ness. If  in  the  present  case  the  good  character 
of  the  defendant  for  peace  and  quietness  is 
proven  to  your  satisfaction,  then  such  fact 
should  be  kept  in  view  by  yon  in  all  yoor  de- 
liberations, and  it  is  to  be  considered  by  yon 
in  connection  with  all  the  other  facts  in  the 
case,  find  if  after  a  consideration  of  all  th«  eoi- 
dtaoe  in  the  com,  including  that  bearinff  apon 
tie  good  character  of  the  defendant,  the  jury 
entertain  a  reatonable  doubt  a*  to  the  defend- 
mnV*  guUt,  it  i»  your  duty  to  acquit  him,  but, 
if  the  evidence  still  convinces  you  beyond  a  rea- 
sonable douht  of  the  defendant's  guilt,  th0»  it 
is  your  duty  to  find  him  guilty." 

It  is  insisted  that  that  part  of  the  instruc- 
tion which  we  have  Italicized  Is  clearly  errone- 
me  In  that  it  practically  destroyed  the  lognl 
effect  of  the  evidence  of  appellant's  good 
character.  In  other  words,  counsel  contends 
that  the  court  In  the  instruction  in  effect 
told  the  Jury  that.  If  the  evidence  convinced 
them  beyond  a  reasonable  doubt  of  appel- 
lant's guilt,  then  they  should  disregard  the 
effect  of  good  character.  It  Is  insisted  that 
the  law  in  this  jurisdiction  is  that,  if  the 
evidence  of  good  character,  standing  alone, 
creates  a  reasonable  donbt  in  the  minds  of 
the  Jurors,  the  accused  is  entitled  to  an  ac- 
quittal at  their  hands,  and  that  such  is  the 
effect  of  the  decision  in  State  v.  Brown, 
supra.  It  is  quite  true,  as  stated  in  the 
Brown  Case,  that  under  certain  circumstanc- 
es evidence  of  good  character  may  alone  be 
sofBdent  to  create  a  reasonable  doubt  In  the 
minds  of  the  Jurors  so  as  to  entitle  the  ac- 
cused to  a  verdict  of  acquittal  at  their  hands. 
That  does  not  mean,  however,  that  In  arriv- 
ing at  the  questi(m  of  the  guilt  of  the  ac- 
cused the  Jurors  should  consider  only  the 
evidence  of  good  character,  and  from  that 
alone  determine  his  guilt  or  innocence.  If 
sndi  were  the  law,  then  one  might  commit 
the  most  atrocious  murder,  and,  when  put  on 
trial  for  the  offense,  might  establish  his  pre- 
vious good  character  and  ask  that  all  the 
Incriminating  evidence  should  be  disregarded, 
and  bis  guilt  or  innocence  determined  alone 
from  the  evidence  submitted  upon  the  ques- 
tion of  his  good  character.  In  determining 
the  question  of  the  guilt  or  innocence  of  the 
accused,  which  necessarily  includes  the  ques- 
tion of  reasonable  doubt,  the  Jurors  must  con- 
sider all  the  evidence  submitted  to  them  and 
base  their  verdict  upon  all  of  the  evidence. 
Snch  clearly  is  the  effect  of  the  Brown  Case. 
See  39  Utah,  160,  where  the  writer  states  the 
rule  which  is  repeated  by  Mr.  Justice  Mc- 
Carty  at  page  176.  It  follows,  therefore, 
that  the  district  court  did  not  depart  from 
the  rule  stated  in  the  majority  opinion  in  the 
Brown  Case,  and  hence  committed  no  error 
tn  this  regard. 
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It  is  next  ar^ed  that  the  district  court 
erred  in  instructing  the  Jury  upon  the  ques- 
tion respecting  their  right  to  recommend  im- 
prisonment for  life  in  their  verdict  There 
is  no  merit  in  this- contention,  and  It  is  not 
necessary  to  pursue  it. 

[S]  It  is  also  insisted  that  the  court  erred 
in  instructing  the  Jury  with  respect  to  their 
duty  to  find  the  appellant  guilty  of  a  lower 
degree  in  case  they  entertained  a  reasonable 
doubt  respecting  his  guilt  of  a  higher  degree. 
Comp.  Laws  Utah  1917,  |  8979,  provides: 

"When  it  shall  appear  that  the  defendant  has 
committed  a  public  offense,  and  there  is  reason- 
able ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  guilty,  he  must  be  convicted  of 
the  lowest  of  snch  degrees  only." 

Up<Mi  that  question  the  court  charged  the 
Jury: 

"If  it  should  apiiear  to  you  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
has  committed  an  offense  included  in  the  charge 
as  explained  in  these  instructions,  and  there  is 
in  your  minds  a  reasonable  doubt  of  which  of 
two  or  more  degrees  he  is  guilty,  you  oan  con- 
vict him  of  the  lowest  of  such  degrees  only; 
and  in  case  of  a  conviction  of  mnrder  in  the 
first  deinree  the  jury  has  a  right  to  recommend 
to  the  court  that  he  he  punished  by  life  impris- 
onment, if  they  so  desire."    (Italics  ours.) 

The  last  clause  of  the  foregoing  instruc- 
tion has  already  been  considered  as  a  i>art 
of  another  Instruction. 

It  Is  somewhat  vigorously  contended  that 
the  court  erred  in  using  the  word  "can"  in- 
stead of  the  term  "must,"  which  latter  term 
is  used  in  the  statute.  A  mere  cursory  read- 
ing of  the  instruction  excepted  to  will  dis- 
close that,  if  the  district  court  had  used  the 
term  "must,"  counsel  in  aU  probability  would 
be  here  complaining  that  the  court  had  In 
effect  directed  the  jury  to  find  the  appellant 
guilty  of  some  degree,  and  In  such  event 
there  would  at  least  be  some  reason  for  the 
contention.  By  using  the  term  "must"  in  the 
instruction  referred  to  a  very  awkward  ex- 
pression would  have  resulted  which  might 
have  been  construed  to  mean  that  the  Jury 
was  required  to  find  appellant  guilty  of  scne 
lower  degree.  The  instruction  as  it  stands, 
in  our  Judgment,  clearly  reflects  the  true 
intent  and  purpose  of  the  statute,  and  any 
juror  with  sufficient  intelligence  to  sit  in  any 
case  could  not  have  been  misled  by  what  the 
court  said. 
.[>]  The  refusal  of  appellant's  requests  to 
charge  is  also  assigned  as  error.  Counsel' 
offered  sevoi  separate  requests,  and  It  is 
insisted  that  the  court  erred  in  refusing  six 
of  them.  We  have  carefuUy  examined  all  of 
the  requests,  and,  while  the  court  might  well 
have  given  the  request  on  good  character, 
yet,  as  hereinbefore  pointed  out,  that  subject 
was  sufficiently  covered  by  the  court's  charge. 
Upon  the  other  hand,  at  least  two  of  the  re- 
quests did  not  state  the  law  correctly,  while 
all  of  the  others  contained  some  expressions 
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wblch  were  faulty.  Moreover,  the  substaace 
of  the  requests  was  sufflclently  covered  by 
the  court's  charge.  After  carefully  consider- 
ing all  that  was  contained  in  the  requests, 
and  after  comiiarlng  them  with  the  court's 
charge,  we  are  convinced  that  no  prejudicial 
error  resulted  from  the  court's  refusal  to 
charge  in  the  language  of  the  requests.  This 
assignmmt  must  therefore  also  fail. 

[10-12]  It  Is  also  argued  that  the  court 
erred  in  requiring  two  of  appellant's  wit- 
uesses  to  answer  the  questions  of  the  district 
attorney  as  to  whether  they  had  not  con- 
tributed some  money  to  defray  the  expenses 
Incident  to  the  trial  in  this  case.  Both  wit- 
nesses au^rwered  the  questions  In  the  af- 
firmative, and  counsel  excepted.  The  cotirt 
committed  no  error  in  that  regard.  The  In- 
terest of  a  witness  in  any  particular  case  In 
which  he  becomes  a  witness  may  always  be 
shown,  and  the  effect,  if  any,  of  such  interest 
upon  the  weight  of  the  testimony,  ia  always 
a  question  for  the  Jury. 

[13]  It  is  further  contended  that  the  court 
erred  in  permitting  the  witness  Marshall, 
who  testified  on  behalf  of  the  state,  to  an- 
swer certain  questions  concerning  appellant's 
mental  condition  and  appearance  on  the 
morning  of  the  homicide.  There  Is  no  merit 
In  this  contention. 

[14]  It  Is  nest  insisted  that  the  district 
court  erred  in  admitting  in  evidence  the 
statements  of  IDr.  Hyde,  who  testified  on  be- 
half of  the  state  as  an  expert  alienist,  with 
respect  to  what  he  had  learned  from  making 
an  examination  of  appellant  some  montlts 
after  the  homicide  and  about  six  weeks  be- 
fore the  trial.  The  statements  of  the  doctor 
respecting  appellant's  mental  condition  were 
full,  fair,  and  explicit  In  every  particular. 
We  hardly  grasp  the  force  of  counsel's  con- 
tention that  In  permitting  the  doctor  to  testi- 
fy concerning  appellant's  mental  condition, 
both  past  and  present,  some  constitutional 
right  was  invaded  because  in  stating  the  re- 
sult of  the  doctor's  examination  appellant 
was  compelled  to  give  evidence  against  him- 
self. It  certainly  would  be  strange  doctrine 
to  permit  one  charged  with  a  public  offense 
to  put  in  issue  his  want  of  mental  capacity 
to  commit  the  offense,  and  in  order  to  make 
his  plea  of  want  of  capacity  Invulnerable  pre- 
vent all  Inquiry  into  his  mental  state  or  con- 
dition. The  doctor  frankly  stated  that  in 
determining  appellant's  mental  state  at  the 
time  he  is  alleged  to  have  committed  the  of- 
fense the  doctor  took  into  consideration  only 
the  facts  stated  in  the  hypothetical  question. 
He,  however,  also  said  that  appellant's  ptiys- 
Ical  and  mental  condition  at  the  time  the 
doctor  made  the  examination  were  important 
and  necessary  factors  in  determining  whether 
appellant  at  the  time  of  the  alleged  offense 
was  committed  was  In  truth  and  in  fact  af- 
flicted with   the  peculiar   mental  infirmity 


claimed  by  his  counsel  and  which  had  been 
testified  to  by  the  doctor  who  testified  as  a 
witness  on  behalf  of  the  defendant.  No  one 
disputed  the  statements  of  the  staters  wit- 
ness, the  doctor  aforesaid.  "We  are  clearly  of 
the  opinion  that  the  court  committed  no  bttot 
in  admitting  the  doctor's  statements  in  evi- 
dence. 

[IE,  18]  Finally,  it  Is  contended  that  the 
evidence  Is  insufficient  to  Justify  a  finding 
of  murder  in  the  first  degree.  That  qnestion, 
while  always  within  the  exclusive  province 
of  the  Jury,  in  view  of  all  the  facta  and  cir- 
cumstances, was  peculiarly  so  in  this  case. 
From  all  that  occurred  between  the  appellant 
and  the  deceased  as  disclosed  by  the  uncon- 
tradicted evidence,  when  viewed  In  the  light 
of  the  surrounding  dr  cum  stances,  the  Jury 
were  amply  Justified  in  finding  the  appellant 
guilty  of  first-degree  murder.  True,  the 
writer  would  have  been  better  satisfied  if  the 
Jury  had  recommended  life  imprlsonmoit  in 
their  verdict  and  that  such  would  have  been 
the  court's  sentence;  yet  that  is  not  a  ques- 
tion that  this  court  has  the  power  to  deter- 
mine. A  careful  review  of  the  whole  record 
convinces  that  the  appellant  had  a  full,  fair, 
and  Impartial  trial,  that  he  was  very  ably 
defended,  and  that  there  is  nothing  in  the 
record  which  authorizes  us  to  interfere  with 
the  verdict  or  Judgment. 

The  Judgment  therefore  should  be,  and  It 
accordingly  is,  afihrmed. 

CORFMAN,  C.  J.,  and  WB5BER,  OIDCON. 
and  THURMAN,  JJ.,  concur. 


(IM  Or.  m) 


STATE  V.  TURNER. 


(Supreme  Coart  of  Oregon.    June  20,  19i22.) 

Indiotmant   and    Information   9=9l6— Crimlaal 

charge  after  dismissal  following  retnnied  li- 

dlotment  Indorsed,  "Not  a  true  bill,"  eaniot 

be  reoonsldered  without  consent  of  oonrt. 

Under  express  provisions  of  Or.  L.  H  1432, 

1433,  after  a  criminal  charge  has  been  dismiB*- 

ed  f  oUowing  the  return  of  an  indictment  iodora- 

ed,  "Not  a  true  bill,"  its  revival  or  snbsequent 

investigation  is  in  the  exclusive  control  of  the 

conrt,  and  consent  of  the  court  is  a  conditicA 

precedent  to  the  authority  of  the  same  or  mb- 

sequent  grand  Jnry  to  inquire  of  the  diarge. 

In  Banc. 

Appeal  from  Circuit  Oonrt,  Wallowa  Oomi- 
ty;   J.  W.  Knowles,  Judge. 

R.  B.  Turner  was  convicted  of  assault  with 

intent  to  kill,  and  he  appeals.    Reversed  and 

remanded,  with  directionfl. 
J.  A.  Burleigh,  of  Enten^ise,  for  appellant 
A.  W.  Schaupp,  of  Joseph  (W.  8.  Barldgh. 

Dist  Atty.,  of  Enterprise,  on  the  brief),  for 

the  State. 


4ts;>For  othar  casas  u*  tame  topic  and  KBT-NUUBBR  In  all  Key-Numbarad  Dlsaata  and  ladazaa 
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McCOUBT,  J.  The  defendant  was  charged 
by  an  Indictment  with  the  crime  of  assault 
with  intent  to  kill,  committed  in  Wallowa 
eonnty  on  the  22d  day  of  September,  1920, 
by  pointing  a  loaded  pistol  towards  and 
shooting  at  one  Crawford  Hunter.  A  trial 
was  had,  resulting  in  a  verdict  and  judgment 
of  conviction.    Defendant  appeals. 

The  criminal  charge  in  the  indictment  up- 
on which  defendant  was  tried  was  made  the 
basis  of  an  information  filed  with  the  Justice 
of  the  peace  for  Enterprise  district,  Wallowa 
county.  Or.,  shortly  after  September  22, 1920; 
defendant  was  held  to  answer  upon  the 
charge  in  the  information.  Thereafter  the 
grand  Jury  for  the  county  of  Wallowa,  then 
in  session  at  the  regular  November  term  of  the 
circuit  court  for  that  county,  investigated 
and  Inquired  of  the  criminal  charge  against 
the  defendant,  and  on  the  9th  day  of  Novem- 
ber, 1920,  returned  to  the  circuit  court  an 
indictment  indorsed,  "Not  a  true  blU,"  which 
was  by  order  of  the  court  duly  placed  on 
file  by  the  clerk  of  said  court,  and  the  court 
thereupon  made  an  order  exonerating  the 
bond  of  the  defendant,  and  discharged  him 
from  custody;  the  grand  jury  at  the  May 
term  of  the  circuit  Court  of  the  state  of 
Oregon  for  Wallowa  county,  without  any 
Order  of  the  court  resubmitting  the  above- 
mentioned  criminal  charge  to  them.  Investi- 
gated and  inquired  of  said  charge,  and  on 
Hay  13,  1921,  found  and  returned  to  the 
drcnit  court  the  indictment  indorsed,  "A  true 
bill,"  upon  which  defendant  was  tried,  and 
containing  the  criminal  charge  against  the 
defendant,  upon  which  as  above  stated,  an 
Indictment  indorsed,  "Not  a  true  bill,"  was 
returned  by  the  grand  Jury  at  the  previous 
term  of  that  court  held  in  November,  1920. 

The  defendant  seasonably  interposed  a 
motion  to  quash  the  indictment,  upon  the 
grounds  that  the  court  had  not  made  any  or- 
der resubmitting  the  ci-iminal  charge  against 
the  defendant  to  the  grand  Jury,  or  au- 
thorizing them  to  inquire  of  said  criminal 
cbarge,  and  that  without  such  an  order  the 
grand  Jury  was  without  authority  to  Inquire 
of  the  same.  The  court  overruled  defend- 
ant's motion,  which  action  of  the  court  pre- 
sents the  only  question  upon  this  appeal. 

The  decision  of  that  question  Is  controlled 
by  statute  in  this  state. 

"When  a  person  has  been  held  to  answer  a 
criminal  dtiarge,  and  the  indictment  in  rela- 
tion thereto  is  not  found  *A  true  bill,'  as  pro- 
vided in  section  1428,  it  must  be  indorsed  'Not 
a  true  bill,'  which  indorsement  must  be  signed 
by  the  foreman,  and  presented  to  the  court  and 
ffled  with  the  derk,  and  remain  a  public  rec- 
ord."   Or.  I*  {  1432. 

"When  an  indictment,  indorsed  'Not  a  true 
bill,'  has  been  presented  in  court  and  filed,  the 
effect  thereof  is  to  dismiss  the  charge;  and 
the  same  cannot  be  again  submitted  to  or  in- 
quired of  by  the  grand  jury,  unless  the  court  so 
order."     Or.  L.  |  14S3. 
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The  rule  at  common  law,  and  the  one  that 
prevails  in  most  of  the  states,  is  that,  when, 
a  person  is  held  to  answer  upon  a  criminal 
charge,  the  return  by  the  grand  jury  of.  an 
indictment  upon  such  charge,  indorsed,  "Not 
a  true  bill,"  does  not  deprive  the  same  or  a 
subsequent  grand  Jury  of  authority  or  jpower 
to  inquire  of  and  return  a  true  bill  of  in- 
dictment upon  the  same  criminal  charge. 
22  Cyc.  208;  2  Wharton's  Criminal  Proce- 
dure (10th  Ed.)  I  1376;  Joyce  on  Indict- 
ments, {  120;  1  Bishop's  New  Criminal  Pro- 
cedure (4th  Ed.)  S  870;  United  States  v. 
MarUn  (D.  C.)  50  Fed.  918.  But  in  those 
Jurisdictions  the  prosecuting  attorney  can- 
not. If  "Not  a  true  bill"  of  indictment  han 
been  returned,  submit  to  the  grand  jury  an- 
other indictment  for  the  same  offense,  with- 
out leave  of  the  court,  which  leave  Is  grant- 
ed sparingly,  and  only  upon  an  adequate 
showing  that  the  bill  was  ignored  In  conse- 
quence of  oversight,  mistake,  or  fraud,  or 
that  grave  emergency  or  urgent  public  need 
require  that  the  charge  be  recommitted  to 
the  grand  Jury.  22  Cyc  208;  Common- 
wealth V.  Allen,  14  Pa.  C.  C.  Eep.  546;  C3om- 
monwealth  v.  Priestly,  10  Pa.  Dist.  Rep.  217; 
Commonwealth  v.  Andruchek,  26  Pa.  Dist 
Hep.  923;  Commonwealth  v.  Snyder,  13  Pa. 
Dist  Rep.  27;  People  v.  Neidliart,  35  Misc. 
Rep.  191,  71  N.  Y.  Supp.  591. 

"If  a  man  be  committed  for  a  crime,  and  a 
bni  preferred  against  him  is  ignored  by  the 
grand  jury,  be  is  still  liable  to  be  indicted  for 
the  same  offense  on  new  evidence,  or  even  on 
the  same  evidence,  though  the  sending  up  a 
second  bill  after  an  ignoramus,  is  an  extreme 
act  of  prerogative,  subject  to  the  revision  of  the 
court."  2  Wharton's  Criminal  Procedure  (10th 
Ed.)  i  1376. 

In  another  section  the  same  author  states: 

"In  England,  if  the  grand  jury  at  the-  assizes 
or  sessions  has  ignored  a  biU,  they  cannot  find 
another  bill  against  the  same  person  for  the 
same  offense  at  the  same  assizes;  and  If  such 
other  bill  is  sent  them.  It  has  been  said  that 
they  should  take  no  notice  of  it.  But  the  better 
view  is  that  a  bill  may  be  sent  up  if  the  emer- 
gency require,  after  an  ignoramus,  at  the  dis- 
cretion of  the  court."    Section  1301. 

The  substance  of  the  rule  above  stated  has 
been  adopted  by  statute  to  New  York,  Iowa, 
Kentucky,  Arlcansas,  Nevada,  and  perhaps 
other  states.  In  a  case  in  New  York  arising 
under  such  a  statute  the  court  said: 

"While  the  court  has  power  to  permit  the 
charges  to  be  again  submitted  to  the  grand 
jury,  •  •  •  such  power  should  be  sparingly 
and  discriminatingly  used.  It  is  a  practice  that 
ought  not  to  be  encouraged,  nor  granted  pro 
forma.  The  court  should  act  judicially,  and 
permit  such  resubmission  only  when  facts  are 
presented  which  justify  such  action."  People 
V.  Neidhart,  36  Misc.  Rep.  191,  71  N.  Y.  Supp. 
601. 
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In  Iowa  tbe  ■tatatoir  proTisioii  is  as  fol- 

lOITB : 

"Soch  dismissal  of  the  charge  does  not  pre- 
rent  the  same  from  being  again  submitted  to 
a  grand  jury  as  often  as  the  court  may  direct: 
but  without  such  direction,  it  cannot  again  b« 
submitted."    Section  4290,  Laws  of  Iowa. 

The  Snpreme  Court  of  that  state,  discuss- 
ing that  statute,  said:  ^ 

"But  the  power  of  the  grand  jury  in  the 
premises  is  not  dependent  upon  the  order  or 
direction  of  the, court;  its  powers  and  duties 
are  prescribed  by  other  provisions  of  statute. 
*  *  *  The  general  nature  of  the  powers  and 
duties  imposed  upon  the  grand  jury  by  these 
provisions  is  in  no  manner  qualified  or  limited 
.  by  section  4290."  State  T.  Collia,  73  Iowa,  S42, 
35  N.  W.  625. 

Originally  the  common-law  rule  which  de- 
nied the  right  to  resubmit  to  the  grand  Jury, 
without  leave  of  the  court,  a  criminal  charge 
which  had  been  Ignored  by  the  grand  Jury, 
apparently  extended  that  restriction  only  to 
tbe  grand  Jury  that  Ignored  the  bill  and  rec- 
ognized tbe  right  of  a  subsequent  grand  Jury 
to  inquire  of  the  same  criminal  charge  with- 
out the  formality  of  an  order  of  court  4  Bl. 
Ck>m.  305:  State  ▼.  Brown,  81  N.  C.  568;  2 
Wharton's  Criminal  Procedure  (lOtb  Ed.)  i 
1301. 

Tbe  rule  In  question  and  the  statutes  de- 
claratory thereof  in  other  states  do  not  in 
express  terms  purport  to  deprive  the  grand 
Jury  of  authority  to  inquire  of  a  charge 
upon  which  "Not  a  true  bill"  of  indictment 
has  been  found  and  the  defendant  dis- 
missed. But  tbe  restrictions  of 'the  rule  are 
directed  against  the  prosecuting  attorney, 
whose  duty  it  is  to  submit  matters  to  the 
grand  Jury,  and  clothe  tbe  court  with  au- 
thority to  quash  an  Indictment  returned  in 
violation  of  the  rule. 

Neither  tbe  common-law  rule  nor  any  of 
the  statutes  mentioned  are  as  broad  as  the 
Oregon  statute.  In  that  enactment,  not  only 
is  resubmission  of  the  charge  to  the  grand 
Jury  prohibited  without  an  order  of  the 
court,  but  tbe  authority  of  the  grand  Jury 
to  inquire  of  sudi  a  criminal  charge  Is 
denied  in  the  absence  of  an  order  by  the 
court  resubmitting  the  charge  and  authoriz- 
ing the  grand  Jury  to  inquire  of  the  same. 
In  that  feature  our  statute  differs  from  tbe 
common-law  rule  and  from  tbe  statutes  of 
other  states,  to  which  our  attention  has  been 
directed,  and  takes  from  tbe  grand  Jury  the 
power  which  It  otherwise  has  to  exercise 
Its  authority  In  respect  to  the  charge.  The 
effect  of  the  provision  last  mentioned  is  to 
deprive  the  grand  Jury  of  all  authority  and 
power  to  inquire  of  and  return  an  indictment 
upon  a  criminal  charge  upon  which  an  in- 
dictment indorsed,  "Not  a  true  bill,"  has  been 
returned,  unless  authorized  so  to  do  by  an 
order  of  the  court. 


Tbe  attorney  for  the  state  contends,  bow- 
ever,  that  the  restrictions  created  by  tbe 
statute  apply  only  to  the  grand  Jury  whidi 
returned  tbe  Indictment  Indorsed,  "Not  a 
true  bili,"  and  that  the  succeeding  grand  Jnry 
was  free  to  act  in  respect  to  tbe  charge  as 
though  the  statute  had  not  been  passed. 

The  evident  design  of  the  provision  was 
to  make  effectual  the  direction  of  tbe  stat- 
ute that,  "when  an  indictment  indorsed,  'Not 
a  true  bill,'  has  been  presented  in  court  and 
filed,  the  effect  thereof  is  to  dismiss  tbe 
charge,"  and  to  prevent  the  revival  of  tbe 
charge  and  Its  subsequent  investlgatlob  by 
a  grand  Jury,  unless  authorized  by  an  ord^ 
of  the  court  made  upon  a  showing  that  ade- 
quate reason  exists,-  requiring  that  the  charge 
be  reconsidered  in  the  Interest  of  Justice. 
That  design  and  purpose  would  not  be  ac- 
complished If  the  express  restriction  of  £t)e 
statute  applied  only  to  the  grand  Jury  whidi 
returned  an  Indictment  Indorsed,  "Not  a  true 
bill,"  and  subsequent  g^rand  Juries  were  at 
liberty  to  examine  the  same  charge. 

After  a  criminal  charge  has  been  dismissed 
following  the  return  of  an  indictment  In- 
dorsed, "Not  a  true  bill,"  the  statute  places 
Its  revival  or  subsequent  Investigation  In  tbe 
exclusive  control  of  the  court,  and  the  con- 
sent of  the  court  is  a  condition  precedent  to 
the  authority  of  the  same  or  a  subsequent 
grnnd  Jury  to  inquire  of  the  charge. 

The  motion  to  quash  should  hare  been  al- 
lowed; and  it  follows  that  the  Jndgmoit  of 
the  circtiit  court  is  reversed,  and  the  catwe 
remanded,  with  directions  to  grant  tbe  mo- 
tion and  discharge  the  defendant 
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(Snpreme  Court  of  Oregon.     Jane  27,  1922.) 

Divorce  «=»29->To  wife  warranted  for  personal 
abuse  and  Indignities. 
Personal  abuse  and  Indignities  Imposed  on 
the  wife  by  tbe  husband  held  to  entitle  her 
to  a  divorce  on  the  ground  of  cruel  and  inbu- 
man  treatment 

In  Banc. 

Appeal  from  Circuit  Court,  Union  CSoon- 
ty ;  X  W.  Knowlee,  Judge. 

Suit  for  divorce  by  Edythe  Beem  against 
Jonathan  Beem.  From  a  decree  dismissing 
the  suit  plaintiff  ai)p€al8.  Remanded,  with 
directions  to  enter  a  decree  granting  divorce, 
and  to  fix  amount  to  be  paid  for  support  of 
child. 

This  is  a  suit  for  divorce  brought  by  Bdytbe 
Beem  against  Jonathan  Beem,  her  husband. 
The  complaint  charges  that  the  defendant 
was  guill7  of  cruel  and  inhuman  treatment. 
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and  that  he  subjected  the  plaintiff  to  personal 
Indignities  rendering  ber  life  bnrdenBome. 
The  def«idant  answered  by  denying  the 
duirges  made  against  him,  and  by  alleging 
that— 

"Whatever  acts,  If  any,  done  by  the  defend- 
ant to  plaintiff,  were  caused  and  provoked  by 
tiie  condnct  of  the  plaintiff,  and  plaintiff  is  not 
without  fault  as  alleged  in  the  complaint." 

The  defendant  did  not  ask  for  any  affirma- 
tive relief,  but  contented  himself  by  merely 
praying  for  a  dismissal  of  the  suit.  A  girl 
child  Is  the  fruit  of  the  marriage.  The  trial 
occurred  on  April  27, 1921,  and  it  terminated 
In  a  decree  of  dismissal.  The  plaintiff  ai>- 
pealed. 

L.  Denham,  of  Blgln,  for  appellant 

R.  J.  Green,  of  La  Orande,  for  resi>ondent 

HARRIS,  3.  (after  stating  the  facts  as 
above).  It  Is  our  conclusion  that  the  plaintiff 
is  entitled  to  a  divorce.  The  parties  were 
married  on  August  81,  1918,  at.sagln.  Or., 
where  they  had  previously  resided.  At  the 
time  of  the  marriage  she  was  about  18  and 
he  was  about  20  years  of  age;  both  come 
from  excellent  families,  and,  as  we  under- 
stand the  record,  neither  party  challenges  the 
lepntation  or  standing  of  the  other.  In- 
deed, at  the  time  of  the  trial  the  plaintiff 
was  an  officer  In  a  lodge,  thus  indicating  that 
at  that  time  she  had  the  confldence  and  es- 
teem of  those  who  knew  her  best  The  de- 
fendant testified  that  the  marriage  occurred 
two  weeks  after  the  oigagement  The  de- 
fendant says  that  he  knew  that  the  plaintiff 
was  at  that  time  engaged  to  a  young  man, 
whom  we  shall  designate  as  A.,  who  was 
then  In  France  with  the  American  army.  The 
plaintiff  denies  that  she  was  engaged  to  A., 
although  she  admits  that  she  had  been  cor- 
responding with  him  since  he  had  entered 
the  service.  The  defendant  admitted  that 
he  was  of  a  jealous  disposition. 

On  September  4,  four  days  after  the  mar- 
riage, the  plaintiff  received  a  letter  from  A. 
The  evidence  does  not  show  when  this  letter 
was  written,  but  it  is  probable  that  it  was 
written  before  the  plaintiff  and  defendant 
were  engaged.  The  plaintiff  says  that  when 
she  received  the  letter  the  defendant  api^ed 
to  her  a  profane  epithet  because  she  had  re- 
ceived the  letter,  and  at  the  same  time  made 
a  dire  threat  against  A.  The  defendant  gives 
a  somewhat  different  vision  of  this  Inci- 
dent, but  in  view  of  his  confession  of  jeal- 
ousy, and  his  admission  that  he  knew  that 
A.  had  been  a  flanc6  of  the  plaintiff,  we  are 
inclined  to  thidk  that  when  his  wife  received 
the  letter  he  spoke  more  forcibly  and  In- 
elegantly than  he  is  now  willing  to  admit. 
At  any  rate  this  Incident  throws  light  upon 
subsequent  occurrences. 

B^om  time  to  time  the  plaintiff  and  the  de- 
fendant attended  lodges  and  dances.  The 
plaintiff  says  that  frequently,  after  they  re- 


turned home  ttom  lodge  meetings  or  dances, 
he  upbraided  her  for  having  been  too  familiar 
with  other  men,  when  she  had  done  nothing 
except  to  talk  yrith  some  men  in  the  lodge 
room  or  to  dance  with  some  man  at  the  dance. 
These  happenings,  standing  alone,  do  not 
seem  to  us  to  possess  the  Importance  which 
the  plaintiff  attaches  to  them;  and  yet  they 
tend  to  explain  the  general  conduct  of  the 
defendant. 

The  plaintiff  charges  that  the  defendant 
stayed  out .  late  at  nights,  frequented  pool 
halls,  and  thus  neglected  her  and  their  child. 
Although  the  def aidant  has  asseverated 
thus:  "Every  man  should  have  a  little  rights, 
and  I  don't  think  he  ought  to  be  set  plumb 
down  on" — still  he  claimed  that  he  did  not 
loaf  around  the  pool  halls  a  great  deal.  It  Is 
our  view  that  the  evidence  does  not  support 
this  accusatlMi  of  neglect 

The  plaintiff  also  avers  that  the  defendant 
failed  to  support  her  and  the  child.  If  we 
read  the  record  aright  the  defendant  sup- 
plied his  wife  and  t^ild  with  sufficient  food 
and  proper  clothing,  although  it  is  true  that 
the  grandmother,  just  as  most  grandmothers 
do,  did  provide  some  clothing  for  the  child. 
In  truth,  the  evidence  Indicates  that  all 
things  c<Misldered,  the  defendant  provided 
well  in  respect  of  food  and  dothing.  After 
A.  was  discharged  from  the  army  he  returned 
to  Elgin  and  was  married.  The  date  of  his 
marriage  Is  not  given  in  the  record.  The 
plaintiff  on  differeat  occasions  met  A.  on  the 
streets  of  EUgln,  In  view  of  the  public,  and 
talked  with  him.  Apparently  all  those  meet- 
ings were  casual,  and  not  prearranged;  but 
whenever  the  defendant  heard  of  them  he 
complained  to  his  wife  about  th^n. 

If  the  foregoing  narrative  included  the  en- 
tire story  of  the  iparried  life  of  the  parties, 
and  If  there  were  no  additional  facts,  we 
should  without  hesitation  say  that  the  plain- 
tiff is  not  entitled  to  a  divorce.  But  there 
are  additional  facts.  Important  facts,  to  be 
con^dered. 

The  plaintiff  and  the  defendant  lived  In  a 
house  in  Elgin,  and  the  plaintHTs  mother, 
Mrs.  Dora  Hill,  lived  In  or  near  EUgin.  Ac- 
cording to  the  testimony  of  the  plaintiff,  the 
defendant  told  her  "to  stay  away  from"  her 
mother,  and  "he  said  he  didn't  want  me  to  be 
around  her,  and  to  keep  away  from  her." 
Mrs.  Dora  Hill  says  that  about  a  month  prior 
to  the  separation  she  bdd  the  defendant  that 
She  had  not  made  a  certain  statement  which 
he,  in  a  ccmversaticm  with  the  idaintlff,  had 
attributed  to  his  mother-in-law.  Evidently 
the  explanation  attempted  to  be  made  by 
Mrs.  Hill  did  not  satisfy  the  defendant  for, 
according  to  the  testimony  of  Mrs.  Hill,  "he 
told  me  to  never  step  my  foot  in  his  house 
again."  This  incident  serves  to  explain  the 
temper  subsequently  betrayed  by  the  defaid- 
ant  On  March  19,  1920,  the  defendant  re- 
turned to  Elgin  from  a  logging  canp  where 
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he  bad  been  at  work,  and  upon  his  return  be 
learned  that  his  wife  and  child  were  staying 
at  the  home  of  his  mother-ln-Iaw.  At  that 
time  the  plaintUT  was  very  much  reduced  in 
weight;  she  then  weighed  108  pounds,  al- 
though her  normal  weight  was  about  130 
pounds.  Dr.  Klrby,  the  attoiding  physician, 
testified  that  she  was  in  "a  run  down  condi- 
tion," and  that  "I  Just  gave  her  something 
for  her  nervous  condition;  she  was  all  to 
pieces  and  up  in  the  air."  The  baby  was  also 
8lcl£.  Dr.  Klrby  explained  that  "the  child 
at  first  had  tonsilitis,  with  a  temperature  of 
101  or  102— a  sore  throat,  •  •  •  and 
then  later  it  developed  into  bronchial  pneu- 
monia ;  a  pretty  sick  little  child  for  a  few 
days."  The  doctor  also  stated  that  "the 
mother  was  nervous  and  sicic,  and  she  wasn't 
able  to  take  care  of  the  baby;  at  least  she 
did  none  of  It;  her  mother  took  care  of  the 
baby;"  and,  furthermore,  Dr.  Klrby  told 
the  plalntifTs  mother  to  take  care  of  the 
baby.  According  to  the  testlmcHiy  of  the 
plaintiff,  the  defendant  "came  down,  and 
wanted  me  to  leave  mamma  right  then,  and  I 
had  orders  to  stay  tiiere  with  her.  Dr.  Klr- 
by had  ordered  me  not  to  move  her  (the 
baby).  •  ,  •  •  She  had  bronchial  pneu- 
monia and  tonsilitis;  she  was  very  sick."  In 
other  words,  the  plaintiff  went  to  her  moth- 
er's home  with  her  child;  the  plaintiff  was 
not  well,  and  her  child  was  very  sick,  and 
because  of  the  cMidltion  of  the  child  the 
plalntifl  explained  to  the  defoidant  that  she 
could  not  take  her  child  and  leave  her  moth- 
er's home;  and  all  this  put  him  in  an  111 
humor. 

The  climax  came  on  April  4,  1020.  On 
that  day  the  defendant  appeared  at  the  Bill 
home  In  company  with  his  brother,  Lloyd 
Beem.  The  plaintiff  testified  that  the  de- 
fendant came  to  the  Hill  home  and  told  her 
that  he  had  sold  to  his  brother  the  furniture, 
cow,  pigs,  and  chickens ;  that  he  bad  "turned 
the  house  over  to"  his  brother ;  that  he  told 
her  "to  keep  out"  of  the  house  which  had 
been  his  and  her  home ;  "that  he  was  through 
with  me,  and  he  would  never  live  with  me 
again;"  that  he  cursed  her;  that  he  told  her 
mother  that  the  latter  ought  to  kick  her  out; 
that  while  she  was  crying  her  mother  remon- 
strated with  the  defendant  because  of  the 
abuse  he  was  heaping  upon  the  plaintiff, 
and  thereupon  the  defendant  informed  her 
mother  that  "he  would  smash  her  if  she  was 
a  man."  Mrs.  W.  O.  HIU,  a  sister  of  the 
plaintiff's  mother,  had  been  "invited  down 
there  for  dinner,"  and  she  arrived  upon  the 
scene  when  the  storm  was  at  its  height,  and 
she  says  that  when  she  "got  up  to  the  house" 
the  plaintiff  was  crying  and  the  def^dant 
*nva8  using  awful  language."  Mrs.  W.  C. 
Hill  fully  corroborated  the  story  told  by  the 
plaintiff.  Mrs.  Dora  Hill  likewise  complete- 
ly corroborated  the  plaintiff.  Mrs.  Dora  Hill 
•ays  that  when  the  defendant  stated  that  he 


had  "turned  everything  over  to"  Us  brother, 
the  plaintiff  protested  that  aome  of  the  things 
belonged  to  her,  and  thereup<m  Mrs.  D<»« 
Hill  "spoke  up  and  told  blm  that  the  bedding 
— the  feather  bed  and  everything  else  in  the 
bed  line — was  hers;  that  I  had  give  It  to 
her;"  that  the  defendant  then  made  a  re- 
mark about  the  feather  bed.  Without  re- 
peating the  remark.  It  is  mough  to  say  that 
"she  slammed  the  door"  in  his  face,  just  as 
any  self-respecting  woman  would  have  dcme; 
but  notwithstanding  this  the  defendant  forced 
his  way  Into  the  bouse,  and,  in  the  language 
of  one  witness,  the  plaintiff  "was  on  the  dav- 
enport crying,  and  he  stood  there  bemeaning 
her  about  everything." 

It  is  true  that  the  defoidant  did  not  admit 
that  he  was  guilty  of  this  inexcusable  con- 
duct, although  he  was  willing  to  concede: 
"I  may  have  said  some  little  thing,  that 
didn't  amount  to  nothing  when  I  was  mad." 
It  Is  also  true  that  Lloyd  Beem  declared  that 
the  bill  of  sale  was  not  exhibited  upon  that 
occasion;  bat  it  is  a  significant  fact  that 
Lloyd  Beem  admitted  that  the  bill  of  sale 
"had  been  made  out  about  that  time,"  and 
that,  in  his.  language,  "I  think  I  did"  hav« 
the  bill  of  sale  at  that  time.  And  It  is  like- 
wise significant  that  this  witness  admitted 
that  there  was  some  discussicm  about  the  fur- 
niture. Viewed  in  the  light  of  all  the  cir- 
cumstances, and  of  what  naturally  could  be 
expected  of  one  whose  mental  attitude  was 
like  that  of  the  defendant  it  seems  to  us  that 
the  weak  denials  of  the  defendant  in  restiect 
of  the  occurrences  of -April  4  are  simidy 
overwhelmed  by  the  testimony  of  the  plaij»- 
tiff,  Mrs.  Dora  Hill,  and. Mrs.  W.  O.  HllL 
During  the  interval  between  Mardi  10  and 
April  4  the  defendant  called  at  differ«it 
times  to  see  the  baby,  and  upon  every  occa- 
sion, according  to  the  testimony  of  Mrs.  Dorm 
HIU,  his  visit  ended  in  a  row  with  plalntUT, 
and  with  the  defmdant  doing  the  rowlns 
"principally."  The  plaintiff  said,  when  a  wit- 
ness: "I  have  stood  It  Just  as  long  as  I  can." 
The  record  narrates  numerous  facts  besides 
those  to  which  attention  has  been  directed; 
but  it  will  not  be  necessary  to  detail  any  ad- 
ditional circumstances. 

Since  April  4,  1920,  the  parties  have  been 
separated.  The  plaintiff  with  her  baby  has 
lived  with  her  mother,  and  the  defendant  has 
made  no  pretense  of  furnishing  food  or  cloth- 
ing for  bis  wife  or  child.  If  the  plaintiff  Is 
entitled  to  a  divorce,  It  Is  because  of  what 
happened  en  or  before  April  4, 1920 ;  and  we 
think  that  the  facts  warrant  the  court  in 
granting  a  decree  of  divorce  as  prayed  for 
by  the  plalntifl.  However,  we  are  not  per- 
suaded that  It  would  be  Just  to  require  the 
defendant  to  pay  alimony,  but  we  do  cm- 
elude  that  the  plaintiff  is  entitled  to  the  cus- 
tody of  the  child,  and  that  the  defendant 
ought  to  be  required  to  contribute  to  the  main- 
tenance of  the  child.    The  record  does  not 
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contain  sufflcient  Infonnatlon  to  enable  ns 
to  determine  with  any  degree  of  satisfaction 
what  would  be  a  pr<^)er  amount  to  be  con- 
tribnted  by  the  defendant  for  the  mainte- 
nance of  the  cUld ;  and  therefore  the  cause 
will  be  remanded  to  the  circuit  coart,  with 
directions  to  enter  a  decree  divorcing  the 
parties  and  granting  to  the  plaintiff  the  cus- 
tody of  the  child,  reserving,  of  course,  to  the 
defendant  the  right  to  visit  the  cliild,  and, 
after  hearing  any  evidence  that  the  parties 
may  wish  to  offer,  to  fix  as  the  amount  to  be 
contributed  by  the  defendant  towards  the 
maintenance  of  the  child  such  sum  or  sums 
as  may  appear  to  be  Just 


(120  Wash.  875S) 

HAYES  V.  CITY  OF  SEATTLE  at  Bl. 
(No.  I70O4.) 

(Supreme  Court  of  Washington.-  June  8,  1922.) 

1.  Mnaloipal  eorporatlons  «s>955(l)  —  BoRd> 
holder  may  require  city  to  perforin  terms  of 
Its  bond. 

Any  bondholder  may  require  a  city  to  live 
np  to  the  terms  of  its  bond. 

2.  MvBlclpai  eorporatlons  «=»92l  (3)-^lty  not 
permitted  to  substantially  ehange  speciflo  plan 
extending  municipal  street  car  system  after 
sale  of  bonds. 

Under  ordinance  pnrsuant  to  Rem.  CJode 
1915,  U  8(X)5-8008,  adopting  a  system  tor  the 
betterment  and  extension  of  its  street  car  sys- 
tem, and  providing  that  city  could  modify  the 
details  of  the  plan  where  not  snbstantially 
disnpng  the  purposes  specified,  the  city  conld 
not,  after  issuance  and  sale  of  bonds,  abandon 
tlte  extension  of  improvements  as  provided  in 
ori(inal  plan,  and  extend  it  on  different  street 
in  another  direction. 

3.  Mnnldpai  eorporatlons  4=963(1)— Power  to 
change  street  car  Improvement  plan  after  is> 
sue  of  bonds  reviewable. 

In  passing  on  the  question  of  whether  a 
mnnicipality  has  power  under  ordinance  to  sub- 
stantially change  a  specific  plan  for  extension  of 
its  street  car  system,  appellate  court  does  not 
ondertake  to  review  a  discretionary  power 
which  the  dty  has  a  right  to  exercise,  but 
passes  upon  the  power  of  dty. 

4.  Municipal  corporations  «=3955(l)  —  Bond- 
boider  must  show  Injury  to  maintain  action 
against  city  for  change  ■■  improvement  sys- 
tem. 

A  bondholder  cannot  maintain  an  action 
against  city  for  a  substantial  change  in  pro- 
posed improvement  in  its  street  car  system 
without  showing  that  he  will  be  injured  by  tlie 
change. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Walter  M.  French,  Judge. 

Action  by  O.  B.  Hayes  against  the  (Tity  of 
Seattle  and  others.    From  the  Judgment,  de- 


fendants appeal,  and  plantiff  files  cross-ap- 
peal.   Affirmed. 

Walter  F.  Meier,  Edwin  C.  Ewlng,  and 
Charles  T.  Donworth,  all  of  Seattle,  for  ap- 
pellants. 

J.  It.  Corrlgan,  of  Seattle,  for  respondent 

BRIEKSES,  J.  In  1919  the  dty  of  SeatUe, 
being  desirous  of  making  betterments  and 
extensions  to  its  municipal  street  car  sys- 
tem, passed  Ordinance  No.  39492,  pursuant 
to  sections  800&-8008,  Rem.  Code.  Section  8 
of  that  ordinance  adopted  a  certain  plan  or 
system  for  such  betterments  and  extensions. 
The  system  so  adopted  contemplated  some 
24  extensions  and  betterments.  Among  the 
other  extensions  was  one  to  construct  a  sin- 
gle track  "on  East  Fifty-Fifth  street  be- 
tween Twenty-Ninth  Avenue  Northeast  and 
Tfclrty-Flfth  Avenue  Northeast,  together  with 
a  wye  near  the  Intersection  of  East  Fifty- 
Fifth  street  and  Thirty-Fifth  Avenye  North- 
east." The  ordinance  further  provided  tliat 
bonds  in  the  sum  of  $790,000  should  be  is- 
sued and  sold  for  the  purpose  of  making 
such  contemplated  improvements,  and  that 
all  moneys  received  froin  the  sale  of  such 
bonds  should  be  placed  in  a  designated  fund, 
and  that  all  bonds  should  be  paid  only  from 
that  fund,  and  that  the  bonds  did  not  cre- 
ate any  general  Indebtedness  against  the 
dty.  After  many  of  the  bonds  had  t>een  sold 
and  some  of  the  contemplated  work  done, 
the  dty  decided  not  to  extend  Its  line  east 
on  Fifty-Fifth  street  as  provided  In  the  orig- 
inal plan,  but  instead  to  extend  it  nortb  on 
Thirtieth  Avenue  Northeast  The  plaintitC 
Instituted  this  action  to  enjoin  the  construc- 
tion of  the  extension  on  Thirtieth  Avenue 
Northeast  and  to  require  the  construction 
on  East  Ftfty-Flfth  street  as  designated  by 
the  original  ordinance.  The  trial  court  en- 
Joined  the  city  from  making  the  extension  on 
Thirtieth  Avenue  Northeast,  but  refused  to 
command  the  city  to  build  such  extension  on 
East  Fifty-Fifth.  Both  parties  have  ap- 
pealed. 

[1]  The  plaintiff  sought  to  maintain  his  ac- 
tion as  a  taxpayer,  property  owner,  and  bond- 
holder. It  is  not  necessary  for  us  to  deter- 
mine whether  he  can  maintain  the  action  as 
an  owner  of  property  or  as  a  taxpayer,  bo- 
cause  We  are  of  the  opinion  that  he  can 
maintain  It  as  the  holder  of  one  or  more  of 
the  bonds  issued  by  the  dty  under  the  orig- 
inal ordinance.  It  la  true  the  plaintiff 
bought  his  bond  only  a  few  days  before  he 
instituted  this  action,  and  after  the  dty  had 
passed  its  ordinance  undertaking  to  change 
this  extension  of  the  street  railway  from 
East  Fifty-Fifth  street  (v  Thirtieth  Avenue 
Northeast;  but  these  facts  cannot  alter  the 
situation.  The  time  of  purchasing  the  t)ond 
has  nothing  to  do  with  the  right  to  maintain 


®s>ror  oUiar 


■M  Mun*  topic  and  KBY-NDUBJER  In  all  Key-Numbered  DlseMa  and  lodazM 


Digitized  by 


Google 


608 


207  PACIFIC  BBPOBTBR 


(Wasb. 


the  action.    The  bonds  themselvcB  expressly 
proride  that — 

The  city  "covenanta  with  the  holder  of  this 
bond  that  it  will  keep  and  perform  all  of  the 
covenanta  and  promiaea  in  said  ordinances  con- 
tained, to  be  by  it  kept  and  performed." 

Any  bondholder  has  the  right  to  maintain 
an  action  to  require  the  city  to  live  up  to 
the  terms  of  his  bond.  If  one  bondholder 
cannot  do  this,  then  the  holders  of  all  the 
bonds  conld  not  do  it,  and  thus  the  city 
might,  with  impunity,  violate  the  covenants 
of  its  Ixmds. 

[Z]  The  more  difficult  question  is:  Can  the 
dty  at  this  time  make  the  change  proposed 
by  It— can  it  extend  north  on  Thirtieth  Ave- 
nue Northeast,  instead  of  east  on  Fifty-Fifth 
street,  as  provided  by  the  original  plan  up- 
on which  the  bonds  were  Issued  and  sold? 
The  dty  claims  this  right  by  virtue  of  a  por^ 
tion  of  section  3  of  the  original  ordinance 
reading  as  follows: 

•"The  dty  of  Seattle  may  modify  details  in 
the  foregoing  plan  or  system  where  necessary 
or  advisable  in  the  judgment  of  the  city  coun- 
dl,  and  where  not  substantially  changing  the 
purposes  specified;  the  city  shall  also  effect 
such  other  construction,  reconstruction,-  re- 
pair, moving,  removing,  changing  and  connecting 
as  may  be  inddental  to  carrying  out  any  or 
all  of  the  foregoing  purposes." 

Is  the  change  hero  proposed  one  which 
merely  modifies  the  "details  of  the  foregoing 
plan  or  system,"  and  "one  not  substantiaUy 
changing  the  purposes  specified"?  It  seems 
to  us  that  it  is  not.  By  the  issuance  and 
sale  of  these  bonds,  the  dty  contracted  with 
the  bond  purchasers  to  make  the  extensions 
and  betterments  as  set  out  in  the  original 
ordinance,  except  where  it  was  necessary  or 
advisable  to  modify  the  details  in  carrying 
out  such  betterments  and  extMislons.  The 
dty  may  make  minor  changes,  but  It  has  no 
right.  In  our  judgment,  to  make  the  radical 
change  here  contemplated.  If  it  can  make 
this  change,  then  it  can  make  like  changes 
In  all  other  extensions  provided  by  the  orig- 
inal ordinance,  and  thus  the  total  of  the 
changes  would  make  It  Impossible  to  recog- 
nize the  proposed  system  as  the  one  actually 
constructed.  The  change  proposed  does  not 
deal  with  the  details  of  the  original  plan;  It 
is  an  entire  departure  from  that  plan  in  so 
far  as  this  extension  is  concerned.  There 
was  some  testimony  tending  to  show  the  pro- 
posed extension  would  have  a  better  grade, 
and  that  it  would  serve  a  greater  popula- 
tion. We  do  not  think,  however,  that  these 
are  questions  which  can  be  considered  In 
this  action.  The  question  is  one  of  construe, 
tion  of  contract,  ;and  that  contract  is  ex- 
pressed in  the  original  ordinance.  If  the 
terms  of  that  instrument  do  not  permit  the 
proposed  change,  then  it  cannot  be  made,  re- 
gardless of  the  advantages  which  might  re- 


sult.  We  realize  that  these  ordinances 
should  be  reasonably  construed  with  the 
view  of  accomplishing  the  purpose  contem- 
plated, but  we  cannot  hold  that  such  a  con- 
struction will  give  the  dty  the  power  U  U 
here  trying  to  exercise. 

[3]  Appellant  quotes  from  a  number  of  our 
cases  where  we  have  held  that  we  will  not, 
in  the  absence  of  fraud  or  arbitrary  action, 
review  proceedings  taken  by  mnnldpal  au- 
thorities under  a  discretion  lawfully  given. 
We  are  not  here  reviewing  a  dlscretlonao 
action  which  the  city  council  has  a  right  to 
exercise;  we  are  holding  that  it  has  no  pow- 
er to  exercise  this  discretion  it  is  here  un- 
dertaking to  exercise — it  is  not  a  question 
1  of  abuse  of  discretion,  but  one  of  power. 
I  (4]  What  we  have  said,  we  think,  will  an- 
swer the  contention  of  the ,  dty  that  the 
plaintiff  cannot  maintain  this  actton  as  a 
bondholder  without  showing  that  he  wIU  be 
Injured  by  the  change  whldi  the  dty  con- 
templates making. 

By  his  cross-appeal,  the  plaintiff  contends 
that  the  lower  court  erred  in  not  Issuing  a 
mandate  to  the  dty  requiring  it  to  build 
this  extension  along  East  Fifty-Fifth  street, 
as  provided  in  the  original  ordinance.  We 
think  the  action  of  the  .lower  court  in  this 
respect  was  correct  It  may  be  that  the  dty 
will  not  have  money  sufllclent  out  of  the 
sale  of  the  bonds  to  make  all  of  the  contem- 
plated Improvements,  and  on  that  account  It 
may  be  that  It  will  prefer  to  expend  the 
money  on  some  other  of  the  proposed  exten- 
sions or  betterments.  Whether  an  exten- 
sion shall  be  made  rests  largely  in  the  dis- 
cretion of  the  dty  council,  and  we  do  not 
feel  that  we  are  justified  in  commanding 
the  dty  to  construct  this  extension. 
The  judgment  is  affirmed. 


PABKBB,    O.    X,    and   MlTUUMJi  and 
TOLMAN,  W„  concur. 
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COOLEY  T.  TACOMA  RY.  k  POWER  CO. 
(No.  16788.) 

(Supreme  Court  of  Washington.    June  17, 
1922.) 

f.  Street    raflroads    «=»99(I0)  —  Aotomolille 
driver  held  negligent  In  falling  to  look. 

An  automobile  driver  Jield  guilty  of  contrib- 
utory negligence,  it  appearing  that  in  going  at 
a  very  slow  speed  across  the  tracks  at  a  street 
intersection  he  either  did  not  look,  or,  if  h* 
did  look,  he  did  not  have  his  mind  upon  the 
duty  to  observe  the  approadiing  street  car. 

2.  Street  rallroails  «=>  103(3)— Dootriae  of  iMt 
dear  efaaaoe  iaapplioabi*. 

Where  defendant's  street  car  was  stopped 
as  soon  as  possible  after  plaintiff,  driving  an 
automobUe,  started  to  cross  the  track,  the 
doctrine  of  last  clear  chance  had  po  appUcation. 
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En  Banc. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  J.  R.  Cooley  against  the  Tacoma 
Hallway  &  Power  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
with  directions  to  dismiss. 

F.  D.  Oakley,  of  Tacoma,  for  appellant. 

Quy  E.  Kelly  and  Thomas  MacMahon,  both 
of  Tacoma,  for  respondent 

MOVBT,  J.  Respond^t  sued  the  appellant 
for  Injuries  caused  to  himseU  and  his  auto- 
mobile through  collision  with  a  street  car. 
Vtom  a  Judgment  upon  the  verdict  In  re- 
spondent's favor  amounting  to  $645  this  ap- 
peal is  prosecuted. 

[1]  The  place  where  the  accident  occurred 
presents  an  unusual  situation.  Jefferson  ave- 
noe  at  this  point  is  a  main  north  and  south 
thoroughfare  of  the  city  of  Tacoma.  Twenty- 
Fifth  street  approaches  Jefferson  avenue  from 
the  east,  and  its  actual  Intersection  occupies 
only  a  portion  of  the  eastern  side  of  Jeffer- 
son, the  approach  on  Twenty-Fifth  street  be- 
ing upon  a  grade  of  15  per  cent  and  the 
eastern  jMrtlon  of  Jefferson  being  sloped 
down  at  each  side  of  Twenty-Fifth  street  so 
that  the  travelers  upon  entering  Jefferson 
must  turn  elth«:  to  the  right  or  left  and  re- 
sume a  grade  of  4  »/io  per  cent,  for  a  distance 
of  about  125  feet  from  the  center  of  Twenty- 
Fifth  street  before  getting  upon  the  level  of 
Jefferson  avenue  proper.  The  rule  of  travel 
is  to  turn  to  the  right  upon  entering  Jeffer- 
son avenue  and  a  traveler,  desiring  to  go 
soath  upon  that  atenue,  cannot  cross  to  reach 
its  west  side  until  reaching  Its  ordinary  level, 
as  a  concrete  abutment  is  erected  across 
what  is  the  i^yslcal  terminus  of  Twenty- 
Fifth  street  and  to  a  height  of  about  3  feet 
above  the  ordinary  level  of  Jefferson.  This 
abutment  Is  about  250  feet  in  length,  and 
forms  the  western  boundary  of  the  approach- 
es from  Twenty-Fifth  street  It  Is  undis- 
puted that  there  Is  an  uninterrupted  view  to 
the  south  from  the  place  of  accident  of  500 
«' 600  feet 

The  testimony  of  respondent  is  that  on 
March  19,  1920,  at  the  hour  of  5:50  p.  m. 
he  drove  a  Ford  coup£  up  Twenty-Fifth  street 
to  its  Intersection  with  Jefferson  avenue,  and 
as  he  made  the  turn  to  the  north  he  looked 
over  his  shoulder  to  observe  any  traffic  ap- 
proaching from  the  south,  and  then  turned  to 
iia  right  and  continued  up  the  grade  to  the 
north  «id  of  the  concrete  wall,  where  he 
again  looked  over  his  shoulder  to  the  left, 
and  saw  no  streot  car  In  that  direction',  but 
did  observe  the  street  car  to  his  right  on  the 
south-bound  track,  but  without  ever  stopping 
his  car  started  to  cross  the  north-bound  street 
rar  track,  which  at  this  point  runs  quite 
close  to  the  abutment,  and  before  he  had  suc- 
ceeded in  crossing  the  track  he  was  struck 
by  a  north-bound  street  car  and  rendered 
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unconsdous;  that  he  was  familiar  with  the 
situation,  and  traveled  this  route  at  least 
five  times  a  week  and  that  it  was  not  rain- 
ing at  the  time  of  the  accident,  but  had  been. 
Other  testimony  produced  by  the  respondent 
is  to  the  effect  that  the  automobile  was  push- 
ed In  front  of  the  street  car  a  considerable 
distance  until  it  came  to  the  south-bound 
street  car,  which  caught  the  radiator  of  the 
auto,  and  the  result  was  a  bad  wreck  of  the 
automobile,  with  some  slight  injuries  to  the 
respondent 

Upon  the  west  side  of  Jefferson  avenue 
and  In  front  of  the  apace  immediately 
north  of  the  north  end  of  the  concrete  abut- 
ment Is  situated  a  garage,  In  the  door  of 
which  several  men  were  standing,  who  wit- 
nessed the  accident  and  testified  on  behalf 
of  the  respondent  Their  testimony  varies 
as  to  the  distance  of  the  north-bound  street 
car  from  the  automobile  at  the  time  re- 
spondent attempted  to  cross,  one  witness 
placing  it  at  15  or  20  feet  and  another  at 
about  200  feet  but  they  all  agreed  that  the 
situation  Indicated  to  each  of  them  that  the 
accident  was  inevitable.  The  testimony  of 
some  of  these  witnesses  was  to  the  effect  that 
the  street  car  was  going  at  an  unlawful  rate 
of  speed  the  highest  estimate  being  35  miles 
per  hour. 

There  was  sufficient  testimony  for  the  Jury 
to  find  that  appellant  was  negligent  In  the 
operation  of  its  street  car. 

In  its  answer  appellant  pleaded  contribu- 
tory negligence  of  the  respondent,  and  by  ap- 
propriate motions  this  defense  was  presented 
to  the  trial  court  as  a  bar  to  respondent's  re- 
covery. 

In  our  opinion  the  case  falls  well  within 
the  law  as  defined  by  several  of.  our  deci- 
sions. In  the  case  of  Benedict  v.  Hlnes,  110 
Wash.  338,  188  Pac.  512,  we  said: 

"Upon  appellants'  contention,  the  controlling 
question  in  this  case  is  whether  the  evidence 
shows  contributory  negli«;ence  aa  a  matter  of 
law.  A  traveler  on  a  public  highway  approach- 
ing a  railway  crossing  cannot  impose  upon  the 
railway  company  all  the  caution  needed  to  pre- 
vent accidents.  With  knowledge  that  the  rail- 
way has  the  right  of  way  and  cannot  so  readily 
stop  its  trains,  the  well-settled  rule  imposes  up- 
on the  traveler  the  duty  to  use  all  means  a 
reasonably  prudent  person  would,  under  the 
existing  circnmstances,  to  avoid  a  collision." 

We  consider  the  following  from  Herrett  t. 
Puget  Sound  T.  L.  &  P.  Co.,  103  Wash.  101, 
173  Pac.  1024,  applicable  to  the  facts  in  this 
case: 

"Must  not  an  say  that  the  appellant  either 
did  not  look  for  the  approaching  car,  or  his 
mind  was  so  intent  upon  other  things  that  the 
fact  of  its  approach,  physically  open  and  appar- 
ent as  it  was  and  must  have  been,  made  no  im- 
pression upon  him?  •  •  •  A  driver  of  an 
automobile  may  not  deliberately  drive  upon  the 
street  car  track  which  is  open  and  apparent, 
and  excuse  himself  by  saying  that  he  looked  and 
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did  not  Bee  that  which  no  one  could  avoid  see- 
ing if  be  bad  looked;  or  that  he  was  giving  liis 
attention  to  his  machine,  when  common  pro- 
dence  demanded  that,  be  give  some  part  of  his 
attention  to  hii  own  safety.  We  think  all  of 
the  testimony  in  this  case,  coupled  with  the 
physical  facts  which  cannot  be  denied,  bring 
it  strictly  within  the  rule  as  to  contributory 
negligence  laid  down  by  this  court." 

And  we  there  cite  many  of  our  previous 
cases  upon  similar  facts. 

In  this  case  resiwndent  by  bis  own  testi- 
mony never  stopped  bis  car,  although  be 
was  going  at  a  very  alow  speed  and  coold 
have  done  so  easily.  We  are  forced  to  fbe 
conclusion  that  respondent  either  did  not 
look  or,  if  he  did  look,  he  did  not  have  bis 
mind  upon  the  duty  which  was  then  upon 
him  to  observe  the  approaching  street  car, 
and,  as  we  said  In  Mouso  v.  Bellingbam  & 
Northern  K,  R.  Ck).,  106  Wash.  299.  179  Pac. 
848: 

"While  this  court  has  often  held  that  the 
question  of  contributory  negligence  would  not 
be  taken  from  the  jury  and  decided  as  a  matter 
of  law  unless  the  commission  or  omission  of 
the  acts  as  shown  were  so  palpably  negligent 
as  to  preclude  the  possibility  ^at  reasonable 
men  might  differ  concerning  them,  yet,  in  a 
case  like  this,  where  the  physical  facts  are 
uncentroverted  and  speak  with  a  force  that 
overcomes  all  testimony  to  the  contrary,  rea- 
sonable minds  must  follow  the  physical  facts, 
and  therefore  cannot  differ." 

[21  Upon  the  oral  argument  the  doctrine 
of  last  dear  chance  was  suggested  by  counsel 
for  respondent,  but  we  think  It  can  have 
no  application  here,  as  it  is  undisputed  that 
the  street  car  was  stopped  as  soon  as  possible 
after  respondent  started  to  cross  Its  tra<*. 

The  judgraent  is  reversed,  with  directions 
to  dismiss  the  action. 

PARKER,  C.  J.,  and  MITCHELrL,  MAIN, 
MACKINTOSH,  BRIDOE>S,  and  TOLMAN, 
JX.  concur. 


(120  Wash.  389) 

HULET  V.  HULET.    (No.  17049.) 

(Supreme  Court  of  Washington.    June  12, 
1922.) 

Appeal  and  error  «=3843(3)— No  review  of  rul- 
ing oa  admission  of  evidenca  where  other  evU 
denoe  sufllcleat  to  sustain  deoree. 
Alleged  error  in  the  admission  of  evidence 
will  not  be  reviewed,  where,  on  the  hearing  de 
novo  in  the  appellate  court,  there  appears  suf- 
ficient other  evidence  in  the  record  to  justify 
the  trial  court's  decree. 

Department  2. 

Appeal  from  Superior  Ck>urt,  Lewis  CJonn- 
ty;    W.  A.  Reynolds,  Judge. 


Divorce  proceeding  by  Maggie  B.  Hnlet 
against  Charles  Hulet  Decree  for  plaintiff, 
and  defendant  appeals.    Decree  modified. 

B.  Bi  Boner,  of  Aberdeen,  for  appellant 
Otis  Ia  Tbacker,  of  Cbebalis,  for  respond- 
ent. 

MACKINTOSH,  J.  Tills  Is  a  divorce  ac- 
tion between  parties  who  have  been  married 
many,  many  years.  There  can  be  no  pur- 
pose In  a  recitation  of  the  melancholy  situa- 
tion revealed  by  the  te8timony>  The  facts 
established  entitled  the  reepoad«it  to  a  di- 
vorce, and,  In  the  absence  of  any  error  of  law, 
the  decree  In  her  favor  must  be  sustained. 

The  errors  of  law  assigned  \fy  the  appel- 
lant refer  principally  to  the  admission  of  evi- 
dence which  the  appellant  claims  went  be- 
yond the  allegations  of  the  complaint.  It 
may  be  that  some  of  the  incidents  testified 
to  as  acts  of  cruelty  on  the  ^art  of  appel- 
lant were  not  specifically  set  out  In  the  com- 
plaint; but,  at  most,  they  were  mere  ampli- 
fications of  the  allegations  of  tbat  document, 
and  were  It  conceded  that  we  could  not  sus- 
tain the  admission  of  some  of  this  testi- 
mony, still,  upon  the  hearing  de  novo  here. 
there  appears  to  ns  sufficient  other  evi- 
dence in  the  record  to  justify  the  lower 
court  in  granting  the  divorce. 

We  cannot  entirely  agree,  however,  with 
the  decree  In  regard  to  the  distribution  of 
the  property  and  feel  called  upon  to  modify 
it  to  some  extent,  for  the  reason  that  the 
teetimony  is  indicative  of  a  dtspodtlon  on  re- 
spondent's part  to  fritter  away  her  substance. 
Th6  setting  aside  to  the  respondent  of  the 
home  property  in  Centralia  will  be  modified 
so  that  she  will  have  the  right  to  use  that 
property  during  her  lifetime,  or  until  such 
time  as  she  remarries;  the  legal  title  to  re- 
main in  the  appellant.  The  equal  division  of 
the  cash  on  hand  after  the  payments  directed' 
by  the  trial  court  to  be  made  therefrom  will 
stand,  with  this  modification:  That  the  ap- 
pellant pay  one-half  of  the  amount  awarded 
to  the  respondent  in  cash,  and  that  the  re- 
maining one-half  shall  be  deposited  in  some 
place  to  be  designated  by  the  trial  court  to 
abide  the  result  of  the  controversy  which 
the  respondent  is  having  with  the  United 
States  government,  in  regard  to  the  Second 
policy  of  Insurance  upon  the  life  of  her  de- 
ceased son.  In  the  event  that  controversy  re- 
sults In  her  favor,  the  money  deposited  b/ 
appellant  shall  be  returned  to  him ;  if  she  is 
unsuccessful  in  that  controversy,  the  money 
is  to  be  paid  to  her. 

The  lower  court  is  directed  to  modify  tha 
decree  In  accordance  with  these  suggestions. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB. 
and  HOVBY,  JJ.,  concur. 
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(120  Waib.  48S) 
'    KUINDER8  V.  KUINDERS. 


(Supreme  Court  of  Washington. 
1922.) 


(No.  I728t.) 
June  22, 


Divorce  ®=3240(5)— DIvoroe  Judgment  requir- 
ing husband  to  pay  monthly  sum  for  support 
of  wife  and  child  modified. 
A  judgment  granting  the   wife  a  divorce, 
awarding  her   all   the  property  in   which   the 
husband   bad   any   interest,   and   ordering   him 
to  pay  $60  per  month  for  the  snpport  of  the 
wife  and  their  child  until  further  order  of  the 
court,  was  modified  on  appeal  to  require  him 
to  pay  $30  per  month  where  both  parties  had 
earning  capacity,  and  neither  had  other  prop- 
erty. 


MoOLINTOOK  v.  CITY  OF  PH<ENIX  611 

(JOT  P.) 

Upon  due  consideration  of  the  record  In 
the  case,  together  with  the  law  applicable, 
we  are  not  disposed  to  disturb  the  judgment 
except  In  one  particular.  That  portion  of  the 
judgment  requiring  the  appellant  to  pay  $60 
per  month  for  the  snpport  of  the  respondent 
and  the  minor  child  until  the  further  order 
of  the  court  should  be  modified  so  as  to  pro- 
vide only  for  the  payment  by  the  appellant 
of  $30  per  month,  until  the  further  order  of 
the  court,  for  the  support  of  the  minor  child, 
from  the  date  of  the  judgment. 

Remanded,  with  directions  to  the  superior 
court  to  modify  the  judgment  accordingly. 
Neither  iiarty  will  recover  costs  of  the  ap- 
peal 


Department  1. 

Appeal  from  Superior  Clourt,  King  County ; 
Everett  Smith,  Judge. 

Action  by  Ferdinand  O.  Kainders  against 
Kathryn  B.  Kninders,  wherein  both  parties 
sought  a  divorce.  From  a  judgment  entered 
for  defendant,  plaintiff  appeals.  Remanded, 
with  directions  to  modify. 

H.  A.  Martin,  of  Seattle,  for  appellant. 
Erven  B.  Palmer  and  Van  C.  Griffin,  both 
of  Seattle^  for  respondent. 

MITCHBUU  J-  Upon  the  trial  of  this 
case,  wherein  each  party  sought  a  divorce. 
Judgment  was  entered  for  the  defendant.  It 
gave  their  child,  8  years  of  age.  Into  the  cus- 
tody of  the  defendant.  It  awarded  to  her 
aU  of  the  property  In  which  he  had  any  in- 
terest, consisting  of  a  residence  worth  about 
$5,(XX)  and  household  furniture  worth  about 
$1,000.  It  provided  he  should  pay  $60  per 
month  for  the  support  of  her  and  the  child 
until  the  further  order  of  the  court.  An  ad- 
ditional amount  was  allowed  to  finish  pay- 
ing $200  on  behalf  of  her  attorney's  fees,  and 
he  was  further  required  to  pay  all  outstand- 
ing oommunity  debts,  the  amount  of  which 
was  not  definitely  ascertained,  but  was  dear- 
ly of  a  substantial  sum.  From  the  Judgmmt 
he  has  appealed. 

The  home  property  was  In  process  of  being 
accinnulated  by  him  at  the  date  of  the  mar- 
riage, 1906.  It  Is  arranged  so  as  to  readily  ac- 
commodate more  than  one  family,  and  a  por- 
tion of  It  has  been  let  so  as  to  produce  regu- 
larly a  monthly  Income  of  $35.  It  Is  unin- 
cumbered. She  has  no  other  means ;  he  has 
nothing  left  He  has  a  position  at  a  moder- 
ate salary;  she  has  earning  capacity,  hav- 
ing been  employed  In  mercantile  and  restau- 
rant pursuits  prior  to  and  for  a  short  time 
after  marriage.  The  grounds  of  the  divorce 
were  personal  indignities  rendering  life  bur- 
densome. A  careful  examination  of  the  evi- 
dence satisfies  us  that  the  faults  which  led 
to  the  divorce  were  not  all  his,  by  any  means. 
The  trial  court  so  found. 


PARKER,  C.  J.,  and  FULIiERTON,  TOIr 
MAN,  and  BRIDGES,  JJ.,  concur. 


(24  Ariz.  155) 

MoCLINTOCK  V.  CITY  OF  PHCNIX. 
(No.  2057.) 

(Supreme  Court  of  Arizona.     June  0,  1922.) 

1.  Municipal  corporations  «=>223— City  charter 
held  not  to  authorize  purchase  of  site  for 
state  armory. 

The  charter  of  the  city  of  Phoenix,  adopted 
under  Const,  art.  13,  which  authorized  it  to 
exercise  all  powers  previously  possessed  or 
exercised  by  the  city  council,  and  to  acquire 
and  hold  real,  personal,  or  mixed  property, 
thereby  giving  It  the  power  granted  to  cities 
by  Laws  1881,  No.  58,  art  13,  {  1,  subd.  1,  to 
erect,  purchase,  or  hire  necessary  buildings 
for  the  use  of  the  corporation,  ^d  not  author- 
ice  the  purchase  of  a  site  and  erection  of  a 
building  for  an  armory  for  the  use  of  the  Na- 
tional Guard,  the  title  to  which  was  to  be  tak- 
en in  the  name  of  the  state. 

2.  Municipal  corporations  €=>S7— Cannot  ex* 
•rolse  powers  not  given  by  charter. 

Mimidpal  corporations  are  creatures  of 
state  and  possess  only  such  powers  as  the 
state  confers  upon  them,  subject  to  addition 
or  diminution  at  the  state's  discretion. 

3.  Statutes  ^ssS— Call  of  special  session  to 
consider  changes  In  governmental  machinery 
does  not  authorizo  validation  of  municipal 
bonds. 

A  subject  for  the  consideration  of  the  Leg- 
islature, stated  by  the  Governor  in  his  call  for 
special  session  as  required  by  Const,  art.'  4,  | 

3,  subd.  2,  to  consider  governmental  machinery 
with  a  view  to  more  closely  co-ordinating,  or 
abolishing  certain  agencies  and  activities,  did 
not  comprehend  or  relate  to  the  power  of  a 
city  to  issue  or  sell  bonds  for  any  purpose 
whatever. 

4.  Statutes  ®=35— Call  of  special  session  to 
consider  amendments  to  public  improvements 
act  does  not  authorize  validating  municipal 
bonds. 

A  statemtot  in  the  Governor's  call  that 
the  special  session  was  to  consider  and  enact 
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aroendmenta  to  the  ImproTement  Act  of  1912, 
with  the  object  of  restoring  competitiTe  bid- 
ding and  eliminating  any  legal  doubt  or  ques- 
tion as  to  the  yalidity  of  bonds  issued  there- 
under, did  not  include  validation  of  proceedings 
of  the  city  of  Phoenix  in  voting  bonds  for  the 
acquisition  of  an  armory  for  the  National 
Onard,  as  was  attempted  by  the  Fifth  Leg., 
Sp.  Sess.,  Senate  Bill  No.  67. 

6.  Statates   <s=>5— ProhlbWon   against   anaot- 
ment  of  statotee  not  Included  In  call  for  ape- 
olal  session  la  mandatory. 
The  provision  of  Const  art  4,  |  3,  subd. 
2,  that  no  law  shall  be  considered  at  a  special 
session,  except  such  as  relate  to  the  subject 
mentioned  in  the  call  by  the  Governor,  is  man- 
datory and  cannot  be  disregarded  by  the  Leg- 
islature. 

Appeal  from  Superior  Court,  Maricopa 
County;    R.  0.  Stanford,  Judge. 

Action  by  James  H.  McClintocfc  against 
the  City  of  Phoenix  to  restrain  the  city  from 
issuing  and  selling  its  negotiable  coupon 
bonds  to  aid  in  purchasing  a  site  and  build- 
ing for  the  National  Guard  of  the  State. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Henry  W.  Miller,  of  Phoenix,  for  appellant 
R.  W.  Kramer,  City  Atty.,  of  Phoenix,  for 
appellee. 

PER  CURIAM.  This  la  what  may  b«  term- 
ed a  "friendly  suit"  brought  to  test  tlie  pow- 
er of  the  city  of  Phoenix  to  issue  and  sell  its 
negotiable  coupon  bonds  to  aid  in  purchas- 
ing a  site  and  building  thereon,  to  be  located 
in  said  city,  the  title  to  be  taken  in  the 
name  of  the  state,  and  to  be  used  and  pos- 
sessed by  the  state  as  an  armory  for  the  Na- 
tional Guard;  the  city  to  have  no  right  or 
title  or  interest  in  the  premises  or  In  the 
use  or  possession  thereof. 

At  a  regular  election  in  May,  1921,  held 
in  the  city,  the  city  was  authorized  to  issue 
bonds  for  said  purpose  in  the  sum  of  $70,- 
000,  and  It  is  proceeding  to  exercise  such  au- 
thority, by  issuing  and  selling  said  bonds, 
and  will  do  so  unless  restrained. 

The  plaintiff  asserts  in  his  complaint: 

"That  the  aaid  bond  issue  is  unlawful  and 
void  for  the  reason  that  it  is  prohibited  by 
the  provisions  of  sections  1  and  7,  art.  IX,  of 
the  Constitution  of  the  State,  and  for  the  rea- 
son that  the  said  armory  is  a  state  institution 
and  is  not  a  public  improvement  of  the  defend- 
ant, and  for  the  further  reason  that  the  said 
defendant  was  without  authority  to  issue  said 
bonds  for  the  aforesaid  purpose,  and  that  Sen- 
ate Bill  No.  57  of  the  First  Special  Session  of 
the  Fifth  Legislature  is  invalid  for  the  reason 
that  such  legislation  was  not  within  the  call  of 
the  Governor  of  the  State  of  Arizona  pursu- 
ant to  which  the  First  Special  Session  of  the 
Fifth  Legislature  was  called  and  for  the  rea- 
son that  it  attempts  to  amend  the  charter  of 
the  city  of  Phoenix." 


An  injunction  was  asked  for,  restraining 
the  defendant  its  officers,  ag«its,  and  «n-' 
ployees,  from  selling  said  bonds.  The  de- 
fendant demurred  to  the  complaint  for  want 
of  sufficient  facts.  From  an  order  sustaining 
the  demurrer  and  a  judgment  denying  any 
relief,  the  plaintiff  appeals  and  assigns  four 
errors,  only  two  of  which  we  need  consider. 
These  are: 

"(1)  That  the  charter  of  the  city  of  Phoenix 
does  not  anthorize  the  dty  to  invest  its  funds 
in  the  purchase  of  property  the  title  whereof 
does  not  and  is  not  intended  to  vest  in  the  city. 

"(2)  That  Senate  BiU  No.  57  of  the  First 
Special  Session  of  the  Fifth  Legislature  of 
the  State  is  invalid  for  the  reason  that  it  is 
not  within  the  specifications  in  the  governor's 
call  of  such  special  session.    •     •     • " 

We  will  consider  these  two  assignments  in 
the  order  given. 

[1]  The  city  of  Phoenix  was  first  incori>o- 
rated  by  a  special  act  of  the  territorial  Legis- 
lature in  1881,  found  at  page  105  of  the  Laws 
of  1881.  -In  article  13,  subd.  1,  i  1,  thereof, 
the  common  council  of  the  city  was  given 
power  "to  erect  purchase  or  hire  necessary 
buildings  for  the  use  of  the  corporation."  In 
1913  the  city,  acting  under  the  authority  of 
article  13  of  the  State  Constitution,  adopted 
a  new  charter  which  became  its  organic  law 
and  superseded  the  charter  theretofore  exist* 
ing,  as  well  as  all  amendments  thereto.  By 
the  terms  of  section  1,  c.  2,  of  the  new  diar- 
ter,  it  is  provided,  among  other  things: 

"(a)  That  the  city  of  Phoenix  shall  •  •  • 
exercise  and  enjoy  •  *  *.  all  •  *  •  pow- 
ers •  •  •  belonging  to,  possessed  or  exer- 
cised by  the  municipal  corporation  known  as 
the  common  conndl  of  the  dty  of  Phoenix." 

And— 

"(c)  It  may  •  •  •  acquire  and  hold  real, 
personal  or  mixed  property  for  the  porpoaea 
for  which  it  is  incorporated.    •    •    ••• 

Section  2  of  the  new  charter  particularizes 
the  purposes  for  which  the  city  may  acquire 
property  as:  (a)  For  libraries,  reading  rooms, 
art  galleries,  etc.;  (b)  for  waterworks,  gas- 
works, electric  lit^t  plant,  etc. ;  (c)  for  tele- 
phone and  telegraphic  systems,  etc. ;  and  (e) 
for  any  public  utility,  etc. 

[2]  We  cannot  find  in  the  general  laws, 
concerning  cities  and  towns,  any  extension 
of  powers,  beyond  those  above  set  forth.  If, 
then,  neither  the  original  act  of  incorpora- 
tion nor  the  present  charter  of  the  city  em- 
powers it  to  issue  and  sell  its  bonds  to  pur- 
chase, or  build  an  armory  for  the  National 
Guard  of  the  state,  and  no  such  power  la 
found  In  the  general  law  affecting  municipal 
corporations,  what  the  city  undertook  to  do 
by  ordinance,  not  being  for  a  corporate  use 
or  purpose,  is  without  any  legal  sanction. 

"Being  a  creature  of  the  state  and  continuing 
its    existence   under    tbo   sovereign    will    and 
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pleasnre,  a  nmnlclpal  corporation  possessea 
■nch  powers  and  such  only  as  the  state  confers 
Dpon  it,  subject  to  addition  or  diminution  at 
its  supreme  discretion."    28  Cyc.  258. 

In  Von  Schmidt  v.  Wldber,  105  Cal.  151, 
38  Pac.  682,  the  power  ot  the  city  of  San 
Francisco  to  purchase  a  piece  of  land  for 
a  smallpox  site  was .  involved.  The  court, 
after  quoting  at  considerable  extent  from  Mr. 
Dillon's  work  on  Municipal  Corporations, 
said: 

"As  the  power  of  raising  money  by  taxation 
is  conferred  for  the  purpose  of  defraying  the 
pablic  expenditures,  and  is  to  be  exercised 
only  for  the  purpose  of  meeting  sudi  expendi- 
tures, the  limitation  upon  this  power  is  effect- 
ed by  limiting  the  objects  for  which  the  moneys 
may  be  expended.  This  power  of  taxation  is 
one  of  the  highest  attributes  of  sovereignty, 
and,  as  a  municipality  seeking  to  exercise  it 
must  find  express  authority  from  the  Legisla- 
ture, so  its  power  to  disburse  the  public  mon- 
eys, being  correlative  to  the  power  of  taxation, 
mast  equally  find  express  authority  for  its  ex- 
ercise. The  purchase  of  real  estate,  by  itself 
considered,  is  not  the  exercise  of  any  govern- 
mental function,  and  such  purchase  by  a  mu- 
nicipality can  be  sustained  only  by  the  produc- 
tion of  an  express  authority  from  the  Legisla- 
ture therefor,  or  upon  its  being  shown  that  it 
is  necessarily  incidental  to  the  exercise  of  some 
express  function  of  government  with  which  the 
municipality  is  charged." 

It  Is  clear  the  proposed  bond  issue  is  not 
for  any  purpose  of  the  city  nor  in  aid  of  any 
municipal  function,  and  since  at  the  time  it 
voted  In  favor  of  the  bond  Issue  and  directed 
the  sale  of  the  bonds,  the  state  had  not  em- 
powered the  city  to  do  so,  it  acted  without 
authority  of  law. 

It  only  remains  to  be  seen  if  the  defect  of 
power  in  the  city  was  cured  by  the  validat- 
ing act  of  the  First  Special  Session  of  the 
Fifth  Legislature  introduced  as  Senate  Bill 
No.  57,  and  to  be  published  as  Chapter  13  of 
the  Laws  of  the  Special  Session.  This  spe- 
cial, or  extraordinary,  session  of  the  Legis- 
lature was  convened  upon  the  call  of  the 
Governor  in  the  exercise  of  his  constitution- 
al right  as  expressed  in  section  3  of  subdivi- 
sion 2,  art  4,  which  reads.  In  part,  as  fol- 
lows: 

"The  Governor  may  call  a  special  session, 
whenever  in  his  judgment  it  is  advisable.  In 
calling  such  special  session,  the  Governor  shall 
upedfy  the  subjects  to  be  considered  at  such 
session,  and  at  such  session  no  law  shall  be 
enacted  except  such  as  relate  to  the  subjects 
.  mentioned  in  such  caU." 

The  Governor  in  his  call  speciOed  ten  sub- 
jects to  be  considered  by  the  special  session, 
and  none  of  the  specifications  referred  to  the 
power  of  municipalities  of  the  state  to  issue 
bonds  and  invest  the  proceeds  thereof  in 
property  owned  by  the  state,  nor  do  they  or 
any  of  them  in  the  slightest  degree  relate  to 
such  subject    EHght  of  the  subjects  mention- 


ed in  the  caU  are  so  foreign  to  the  validating 
legislation  in  question  that  we  pass  them 
with  the  statement  that  by  no  possible  con- 
struction could  they  be  held  to  cover  the  mat- 
ter.   The  other  two  are  as  follows: 

"(6)  To  consider  governmental  machinery, 
state,  county  and  municipal,  with  a  view  to 
more  closely  coordinating,  or  abolishing  cer- 
tain agencies  and  activities,  and  revising  ex- 
penditures in  connection  therewith." 

"(7)  To  consider  and  enact  amendments  to 
the  improvement  act  of  1912  and  acts  amenda- 
tory or  supplementary  thereto  with  the  ob- 
ject of  restoring  competitive  bidding  and  elim- 
inating any  legal  doubt  or  question  as  to  the 
validity  of  bonds  issued  thereunder." 

[3]  It  Is  apparent  that  the  subject  num- 
bered 5  had  In  view  some  changes  in  the 
officers,  commissions,  or  agents  charged  with 
the  duties  of  carrying  on  the  state,  county,  or 
city  government  and  the  expenses  in  connec- 
tion therewith,  and  that  these  in  no  way  com- 
prehend or  relate  to  the  power  of  the  state 
or  county  or  city  to  issue  or  sell  bonds  for 
any  purpose  whatever. 

[4]  Subject  7  refers  to  the  public  improve- 
ment act  (Laws  1912,  c.  65)  or  the  law  au- 
thorizing cities  and  towns  to  Improve  their 
streets  by  special  assessments,  and  to  issue 
bonds  in  payment  thereof  when  the  proper- 
ty owner  so  desires,  and  was  included  in  the 
Governor's  call  that  legislation  concerning 
such  public  improvements  might  be  enacted 
and  improvement  bonds  theretofore  issued 
thereunder  validated  if  the  Legislature  so 
pleased.  The  subject-matter  therein  is  en- 
tirely unrelated  to  the  validation  of  the  pro- 
ceedings of  the  defendant  city  in  voting  the 
bonds  in  question  or  the  ordinance  passed  by 
the  city  directing  the  issuance  and  sale  of 
said  bonds. 

16]  The  provision  of  our  Constitution  re- 
quiring the  Governor  in  bis  call  of  a  special 
session  to  set  forth  the  subjects  of  legisla- 
tion, and  prohibiting  the  Legislature  from 
enacting  any  law  not  comprehended  in  the 
call  or  related  to  the  subjects  named  therein, 
is  mandatory  (section  32,  art  2)  25  R.  C.  L. 
806,  §  56.  It  is  a  limitation  on  the  power  of 
the  Legislature  that  must  be  observed.  Wells 
V.  Missouri  Pacific  R.  Co.,  110  Mo.  286,  19  S. 
W.  530.  15  L.  H.  A.  847.  It  was  put  into  the 
Constitution  by  the  people  themselves,  and 
to  allow  the  Legislature  to  disregard  it,  and 
enact  laws  generally,  as  may  be  done  at  a 
regular  session,  would  permit  the  exercise  of 
a  power  by  that  body  expressly  withheld 
from  it  by  the  organic  law  of  the  state.  We 
are  constrained  to  hold  that  the  legislative 
attempt  to  validate  the  city's  bonds  was  in- 
eflfective  because  it  is  legislation  foreign  to 
any  subject  specified  In  the  Governor's  call. 

The  judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  remanded,  with  directions 
that  the  restraining  order  as  prayed  for  be 
granted. 
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la  ra  AUXILIARY  EASTERN  CANAL  IRR. 
DIST. 

JOHNSON  V.  CHANDLER  0t  aL     (No.  2»73.) 

(Sbpreme  Court  of  Arizona.    June  14,  1922.) 

1.  Watara  and  water  oouraea  $=>2 1 6— Statutes 
for  organizing  Irrigation  iHstriots  held  consti- 
tutional. 

Laws  2d  Sp.  Sesa.  191S,  c.  8,  and  Lows 
1921,  c.  149,  providing  for  ttie  organization  of 
irrigation  districts,  are  constitutional  and  valid. 

2.  Constitutional  law  «=363(3)— Statutes  for 
creating  Irrigating  distrlots  not  unconstitu- 
tional as  conferring  upon  a  board  legislative 
powers  In  the  oraatlon  of  corporations. 

Laws  2d  Sp.  Sess.  1915,  c.  .8,  and  Laws 
1921,  c.  149,  providing  for  the  organization  of 
Irrigation  districts  and  giving  the  county  board 
of  supervisors  power  to  hold  elections  con- 
cerning the  organization  of  irrigation  districts, 
are  not  unconstitutional  as  giving  the  board 
legislative  powers  in  the  creation  of  corpora- 
tions. 

3.  Taxation  «=3S8^— Statutes  organizing  irriga- 
tion districts  held  not  nnconstltutlonal  as  per- 
mitting iinliniited  levy  of  taxes  on  real  estate. 

Laws  2d  Sp.  Sess.  1915,  c.  8,  and  Laws 
1921,  c.  149,  providing  for  organization  of  ir- 
rigation districts  and  for  the  levy  and  collec- 
tion of  taxes  for  district  purposes,  are  not 
unconstitutional  as  authorizing  the  levy  of  taxes 
upon  real  estate  without  limitation. 

4.  Taxation  «=>4I— Statutes  creating  Irriga- 
tion distrlcta  not  unconstitutional  as  provid- 
ing system  of  taxation  excluding  from  Its 
operallon  ail  personal  property. 

Laws  2d  Sp.  Sess.  1915,  c  8,  and  Laws 
1921,  c.  149,  providing  for  the  organization  of 
irrigation  districts  and  for  the  levy  of  and  col- 
lection of  taxes  for  district  purposes,  are  not 
invalid  as  providing  a  system  of  taxation  which 
excludes  from  its  operation  all  personal  prop- 
erty within  the  district  contrary  to  CSonsL  art. 
9,  i  1. 

5.  Taxation  «S940(  I )— Statute  for  organizing 
irrigation  districts  not  unconstitutional  aa 
anthorizlng  a  levy  of  taxes  which  Is  not  uni- 
form. 

Laws  2d  Sp.  Sess.  1916,  c.  8,  and  Laws 
1921,  c.  149,  providing  for  the  organization  of 
irrigation  districts  and  levying  and  collecting 
taxes  for  district  purposes,  are  not  unconstitu- 
tional as  authorizing  the  levy  in  the  district  of 
taxes  which  are  not  uniform,  contrary  to  Const, 
art.  9,  I  1. 

S.  Eminent    domain    4=3l3— Statutea   for   or- 
ganizing Irrigation  distrlots  and  taxation  by 
dlstriot  not  unconstitutional  as  authorizing 
appropriation  of  private  property  to  private 
nse. 
Laws  2d  Sp.  Sesa.  1916,  c.  8,  and  Laws 
1921,  c.  149,  providing  for  the  organisation  of 
irrigation  districts  and   for   taxation   for  dis- 
trict purposes  are  not  unconstitutional  as  an- 
thorizlng the  appropriation  of  private  property 
without  the  owner's  consent  to  a  private  use. 


7.  Constltutioaal  law  4=9283— Statates  for  or- 
ganlzing  irrigation  distriets  and  taxation  by 
district  net  unconstitutional  as  suthorizing 
appropriation  of  property  of  nonresldsatt 
without  due  prooeas  of  law. 

Laws  2d  Sp.  Sess.  1916,  e.  8>  and  Uwi 
1921,  e.  149,  providing  for  the  organization  of 
irrigation  districts,  and  taxation  by  districts, 
are  not  unconstitutional  as  authorizing  the  ap- 
propriation of  the  property  of  nonresidents 
without  due  process  of  law,  contrary  to  Const. 
U.  S.  Ameud.  14,  {  1. 

8.  Watera  and  water  coorses  ^3>228— Irriga- 
tion district  held  to  bave  power  to  boy  tbart 
In  dam. 

Under  Laws  1921,  c.  149,  {  12,  authorizing 
an  irrigation  district  to  sell  ita  bonds  to  raise 
money  for  the  purpose  for  which  they  were 
voted,  section  5,  giving  the  board  of  directors 
power  to  purchase  or  acquire  water  rights,  reil 
estate,  personal  property,  etc.,  to  use  in  irri- 
gation, and  seetion  11,  making  it  the  duty  of 
such  a  district  when  organized  to  adopt  some 
general  plan  of  irrigation,  where  one  of  the 
purposes  for  which  bonds  were  voted  was  to 
construct  and  install  a  pumping  plant  or  to  ac- 
quire an  interest  in  such  a  plant,  the  board  has 
power  to  purchase  a  power  site  and  water 
rights  to  build  a  dam  in  order  to  carry  out  the 
scheme  of  irrigation. 

Appeal  from  Superior  Court,  Maricopa 
County;    R.  C.  Stanford,  Judge. 

J  In  tbe  matter  of  the  application  of  the 
Auxiliary  Eastern  CJanal  Irrigation  District 
for  a  determination  as  to  the  validity  of  tbe 
First  Series  of  bonds  of  said  district  Ac- 
tion by  H.  L.  Chandler  against  John  Johnson. 
From  judgmCTt  that  proceedings  In  the  or- 
ganization of  an  irrigation  district  were 
valid,  defendant  appeals.    Affirmed. 

Fred  Blair  Towns«id,  of  Pboeniz,  for  ap- 
pellant. 

Richard  B.  Sloan,  of  Phoenix,  and  Aribnr 
B.  Price,  of  Chandler,  for  appellees. 

ROSS,  C.  J.  Tbe  statement  of  tbe  case,  by 
tbe  appellant,  and  bis  assignments  of  er> 
ror,  are  as  follows: 

"This  is  a  proceeding  brought  by  the  board  of 
directors  of  the  Auxiliary  Eastern  Onal  Irri- 
gation District  unrler  the  provisions  nf  section 
28  of  chapter  149,  Laws  of  1921,  to  obuin  a 
judicial  determination  as  to  the  legality  of  the 
organisation  of  the  district  and  the  regolarity 
and  legality  of  the  procee<fing8  of  the  board  of 
directors  of  said  district  providing  for  and  an- 
thorizing  the  issue  and  sale  of  tlie  first  series 
of  $2,000,(XX>  of  7  per  cent  bonds  of  said  dis- 
trict 

"An  answer  was  filed  to  the  petition  by  John ' 
Johnson,  appellant  herein,  whidi  raised  the  is- 
sue, as  provided  in  the  said  act  by  general  de- 
murrer, first,  as  to  the  constitutionality  of  the 
act  known  as  chapter  8,  Laws  of  1915,  under 
which  the  district  waa  organized,  and  of  the 
act  approved  March  19,  1921,  under  which 
the  proceedings  for  tbe  Issue  of  said  bonds  were 
had;  and,  second,  as  to  the  regularity  of  the 


^sofoT  othor  esMs  *••  tame  topto  and  KBT-NUUBBR  in  all  Key-Numberod  DlgmU  and  ladazai 


Digitized  by 


Google 


Ariz.) 


mt  KB  AUXrUARY  EA8TEKN  CAKAL  IBR.  DIST. 

(SOT  F.) 


615 


proceedliigs  reUtliig  to  the  isaae  of  said  bonds. 

"The  respondent  also  raised,  by  way  of  an- 
swer, an  issue  as  to  the  authority  of  the  board 
of  directors  of  the  district  to  enter  into  a 
contract  with  the  Salt  Riyer  Valley  Water 
Users'  Association  under  which  certain  of  the 
proceeds  of  the  sale  of  said  bonds  is  proposed 
to  be  used  in  the  acquisition  of  certain  i>ower 
rights. 

"The  petition  set  forth  in  extenso  the  various 
proceedings  leading  to  the  organization  of  the 
district  and  to  the  proceedings  leading  to  the 
issue  of  said  bonds  by  the  district.  The  plead- 
ing of  John  Johnson  also  set  forth  the  facts  re- 
lating to  the  proposed  contract  with  the  Salt 
River  Valley  Water  Users'  Association.  The 
facts  so  set  forth  were  admitted  by  the  peti- 
tioners in  a  reply  made  to  the  answer  filed  by 
respondent. 

"The  court  heard  the  case  upon  the  agree- 
ment and  stipulation  of  counsel  that  the  facts  as 
coqtained  in  the  petition  and  in  the  answer  of 
John  Johnson  were  true  and  correct  and  upon 
certain  documentary  evidence  as  to  the  powers 
of  the  Salt  River  Valley  Water  Users'  Associa- 
tion with  relation  to  the  proposed  contract. 

'!The  trial  court  entered  its  judgment  based 
upon  findings  of  fact  and  conclusions  of  law. 

"First,  sustaining  the  constitutionality  of 
the  acts  above  mentioned; 

"Second,  affirming  and  approving  the  proceed- 
ings of  the  district  with  respect  to  the  issue 
of  said  bonds  and  confirming  and  approving  the 
legality  of  said  bonds;  and 

"Third,  confirming  the  authority  of  the  dis- 
trict and  of  the  Salt  River  Valley  Water 
Users'  Association  to  enter  into  the  contract 
above  mentioned. 

"From  this  judgment  the  respondent  John 
Johnson  has  appealed  to  this  court 

"Assignments  of  Error. 

1.  The  court  erred  in  holding  that  the  act 
known  as  chapter  8  of  the  Laws  of  1915,  Sec- 
ond Special  Session,  is  constitutional  and  a 
valid  act  of  the  Legislature: 

"First,  because  the  act  attempts  to  create  a 
dass  of  public  corporations  not  authorised  by 
the  Constitution  of  the  state. 

"Second,  because  said  act  confers  upon  the 
board  of  supervisors  of  a  county  legislative 
powers  in  the  creation  of  corporations; 

"Third,  because  it  authorizes  the  levy  by 
irrigation  districts  of  taxes  upon  real  estate 
without  limitation; 

"Fourth,  because  it  violates  the  provisions 
•f  section  1  of  article  9  of  the  Constitution  of 
the  state  by  providing  a  system  of  taxation 
which  excludes  from  its  operation  all  personal 
property  within  the  district; 

"Fifth,  because  it  violates  the  provisions  of 
section  1  of  article  9  of  the  state  Constitution 
in  that  the  taxes  authorized  to  be  levied  in  the 
district  are  not  uniform; 

"Sixth,  because  said  act  conflicts  with  the 
Constitution  of  the  United  States  by  authoris- 
ing the  appropriation  of  private  property,  with- 
out the  owner's  consent,  to  a  mere  private 
ose; 

"Seventh,  because  it  conflicts  with  section  1 
of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  by  authorizing  the  ap- 
propriation of  the  property  of  nonresidents 
without  due  process  of  law. 


"11.  The  court  erred  in  holding  that  chapter 
149  of  the  Laws  of  1921,  being  the  act  approved 
March  19,  1921,  is  constitutional  and  a  valid 
act  of  the  Liegislatnre  of  the  state  of  Arizona, 
for  the  reasons  enumerated  and  set  forth  in 
the   forwoing   assignment. 

"III.  •Bne  court  erred  in  entering  its  judg- 
ment and  decree  in  that  the  findings  of  the 
court  do  not  sustain  said  judgment: 

"First,  because  the  facts  found  do  not  sustain 
the  conclusion  of  law  that  the  district  was  duly 
and  regularly  organized; 

"Second,  in  that  they  do  not  sustain  the  con- 
clusion of  law  that  the  proceedings  with  re- 
spect to  the  issuance  of  bonds  were  regular  and 
in  accordance  with  law; 

"Third,  that  the  facts  found  do  not  sustain  the 
conclusion  of  law  that  the  board  of  directors 
of  the  district  has  authority  to  enter  into  the 
proposed  contract  with  the  Salt  River  Valley 
Water  Users'  Association  because  the  contract 
proposed  does  not  contemplate  the  ownership 
by  the  district  of  the  works  for  the  construc- 
tion of  which  the  contribution  is  to  be  made  by 
the  district  under  its  terms." 


There  is  no  controversy  whatever  about 
the  facts,  or  that  the  proceedings  in  the  or- 
ganization of  Auxiliary  Elastem  Canal  Ir- 
rigation District  and  the  proceedings  con- 
cerning the  proposed  bond  issue  were  entire- 
ly regular  and  in  exact  conformity  with  the 
statute,  the  only  questions  presented  for  our 
consideration  being  questions  involving  the 
constitutionality  of  chapters  8  and  149  re- 
ferred to  In  the  statement  of  facts,  as  applied 
to  those  facts.  It  may  be  stated  prelimina- 
rily that  all  of  the  Paeiflc  Coast  states,  and 
two  states  of  .the  middle  west  (Nebraska  and 
Kansas),  have  enacted  laws  providing  for  the 
organization  of  Irrigation  districts  for  the 
purpose  of  reclaiming  their  arid  lands.  The 
pioneer  in  such  legislation  was  California, 
when  in  1887  it  enacted  what  is  known  as 
the  Wright  Irrigation  Law.  Other  states 
adopting  similar  laws  are  Idaho,  Oregon, 
Utah,  Colorado,  Nevada,  Washington,  Mon- 
tana, Kansas,  and  Nebraska.  The  enact- 
ments by  the  Legislature  of  Arizona,  In  1915 
and  in  1921,  as  we  understand,  are  in  all 
essential  features  like  the  Wright  Law  as 
amended  from  time  to  time,  and  the  laws  of 
the  other  named  states.  In  fact,  it  is  certain 
such  laws  were  nsed  as  a  guide  In  the  draft- 
ing of  ours.  We  are  fortunate  in  that  re- 
spect, as  the  Wright  Law  and  its  prototypes 
have  many  times  been  before  the  highest 
courts  of  the  states  adopting  It,  and  once  be- 
fore the  Supreme  Court  of  the  United  States, 
and  in  all  of  these  courts  the  law  has  been 
upheld  as  constitutional.  We  are  dted  to  no 
case,  and  in  our  research  we  have  found 
none,  taking  a  contrary  view,  except  the  case 
of  Bradley  v.  Fallbrook  Irr.  Dlst.  (G.  G.)  68 
Fed.  948,  which  later,  upon  appeal  to  the 
Supreme  Court  of  the  United  States,  was 
reversed  In  IW  U.  S.  112,  17  Sup.  Ot  56,  41 
L.  Ed.  369.  So  that  It  may  be  truthfully 
said    that   the   courts,   national    and   state, 
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'Where  the  Wright  Irrigation  Law,  and  oth- 
ers of  a  stmilar  character,  have  been  brought 
!nto  review,  have  all  been  In  accord  In  up- 
holding the  power  of  the  liCglslature  to  enact 
such  laws.  We  will  not  undertake  to  discuss 
each  of  the  assignments  separatelyjkpd  indi- 
cate our  rulings  thereon,  but  suffice  It  to  say 
that  all  of  the  objections  raised  herein,  by 
the  appellant,  have  many  times  been  preswit- 
ed  and  passed  upon  by  the  courts  of  the 
states  having  the  Wright  Act,  or  acts  similar 
thereto,  and  we  shall  content  ourselves  by 
stating  in  the  language  of  Kinney  on  Irriga- 
tion and  Water  Rights,  vol.  3,  |  1406,  the 
objections  made  to  the  act  and  the  rulings  of 
the  courts  thereon: 

"It  was  therefore  contended  that  the  stat- 
ute, in  violation  of  the  Constitution  of  the 
United  States  and  of  the  state,  attempted  to  au- 
thorize the  assessment  and  the  tailing  of  pri- 
vate property  for  a  private  use,  and  that  a 
district  formed  nnder  the  act  was  a  private  and 
not  a  public  corporation.  It  has  been  re- 
peatedly held  by  the  courts  that  this  contention 
was  not  well  taken,  and  that:  The  forma- 
tion of  one  of  these  districts  amounts 
to  the  creation  of  a  public  corporation,  and 
their  officers  are  public  officers.'  It  is  there- 
fore held  by  the  courts  that  an  irrigation  dis- 
trict formed  under  these  laws  is  a  public  cor- 
poration, and  its  object  is  the  promotion  of  the 
general  welfare,  and  'the  assessment  of  the 
property  under  the  provisions  of  the  law  is  not 
the  'taking'  of  property  for  a  private,  but  for  a 
public,  use.  It  therefore  also  follows  that  prop- 
erty may  be  taken  by  a  district  by  virtue  of  the 
power  of  eminent  domain.  It  is  also  held  that 
the  fact  that  the  use  of  the  water. under  the 
law  is  'limited  to  the  landowner,  and  is  not 
given  to  every  resident  of  the  district,  does  not 
prevent  the  use  being  public;  but  that  land 
which  can  be  benefieiaJly  used  without  irriga- 
tion may  be  so  much  improved  by  the  use  of  it 
upon  other  lands  in  the  district,  that  such  land 
may  be  properly  within  a  district,  and  assess- 
ed for  its  benefit  as  a  public  improvement,  and 
■uch  use  of  the  water  to  a  public  use. 

"It  was  also  contended  that  the  law  was  on- 
constitutional  because  it  authorized  the  taking 
of  private  property  without  due  process  of  law. 
There  were  a  number  of  phases  of  this  branch 
of  the  question  presented  in  the  various  bases, 
but  the  courts  invariably  held  against  them  all, 
and  held  the  law  to  be  constitutional.  It  be- 
ing held  that,  whenever  a  state  law  imposes  a 
tax,'  assessment,  servitude,  or  other  burden  up- 
on property  for  a  public  use,  either  of  the 
whole  of  the  state  or  a  limited  portion  thereof, 
and  such  law  provides  a  mode  of  confirming  or 
contesting  such  charge  in  the  ordinary  courts 
of  justice,  with  due  notice  to  the  owner,  the 
judgment  in  such  proceedings  does  not  deprive 
the  owner  of  his  property  without  due  process 
of  law.  The  adoption  of  a  method  of  assess- 
ment, according  to  the  value  of  all  the  real  prop- 
erty within  a  district,  or  an  ad  valorem  method, 
for  the  expenses  of  the  improvements  of  the 
district,  is  not  the  taking  of  property  without 
due  process  of  law.  Again,  these  district  laws 
are  not  unconstitutional  on  the  ground  that  the 
power  thereby  conferred  upon  districts  to  levy 
taxes  to  without  limitation.     And,  again,  the 


fact  that  the  statnte  makes  ao  provision  for 
notice  to  the  landowner  that  on  a  particular 
day  the  board  of  directors  will  assess  benefits 
to  the  lands  within  the  district  will  not  render 
such  statnte  unconstitutional,  upon  the  gronnd 
of  taking  property  without  due  process  of  tow, 
where  the  statute  does  provide  for  notice  to  be 
given  of  the  proceedings  to  organize  such  dis- 
trict,  and  notice  for  the  hearing  for  the  con- 
firmation  of  the  organtoation  and  the  proceed- 
ings of  such  district,  at  which  hearing  the  conrt 
is  required  to  examine  all  proceedings  for  the 
organization  of  such  dtotrict  including  the  as- 
sessment of  benefits. 

"That  the  law  was  unconstitutional  was  also 
urged,  upon  the  ground  that  it  was  a  delegation 
to  others  of  the  legislative  power  to  create  • 
public  corporation.  But,  as  said  in  the  Fall- 
brook  Case:  'We  do  not  think  that  there  is 
any  validity  to  the  argument.  The  Legislature 
delegates  no  power.  It  enacts  conditions  upon 
the  performance  of  which  the  corporation  shall 
be  regarded  as  organized  with  the  powers  men- 
tioned and  described  in  the  act."* 

The  cases  cited  by  the  learned  author  sus- 
taining the  propositions  of  law  set  forth  are, 
among  others:  In  re  Madera  Irr.  DIst.,  92 
Cal.  298,  28  Pac.  272,  14  U  R.  A.  755,  27 
Am.  St.  Rep.  106 ;  Lincoln  &  Dawson  County 
Irr.  Dist.  v.  McNeal,  60  Neb.  613,  83  N.  W. 
847;  Board  of  Directors  v.  Collins,  46  Neb. 
411,  64  N.  W.  1086;  Fallbrook  Irr.  Dtet.  ▼. 
Bradley,  supra ;  lmi>erlal  Water  Co.  No.  1  ▼. 
the  Board  of  Supervisors,  162  Cal.  14,  120 
Pac.  780;  O'Neill  v.  Yellowstone  Irr.  Dist., 
44  Mont.  492,  121  Pac.  283 ;  People  v.  Cardiff 
Irr.  Dist.  (Cal.  App.)  197  Pa&  384;  Turlodc 
Irr.  Dist.  V.  Williams,  76  Cal.  360,  18  Pac. 
379 ;  Anderson  v.  Grand  Valley  Irr.  Dist,  35 
Colo.  525,  85  Pac.  313 ;  Klnkade  v.  ^PHtherop, 
29  Wash.  10,  69  Pac.  399;  Knowles  v.  New 
Sweden  Irr.  Dist,  16  Idaho,  217, 101  Pac.  81 ; 
Lundberg  v.  Green  River  Irr.  Dist  (Utah) 
119  pac.  1039 ;  Herrett  ▼.  Warmsprings  Irr. 
Dist,  86  Or.  343,  168  Pac.  609.  In  the  case 
of  Board  of  Directors  v.  Collins,  supra,  prac- 
tically the  same  objections  were  made  to  tlie 
Nebraska  law  as  are  made  by  the  appellant 
here,  and  the  court  there  summarized  Its  rul- 
ings in  the  following  language: 

"The  condusions  we  reach  from  an  examina- 
tion of  the  foregoing  authorities  are.  First, 
that  the  term  'due  process  of  law'  retotes  pri- 
marily to  the  remedy  or  means  of  redress  where 
property  rights  are  invaded  rather  than  to  mat- 
ters of  substantive  law,  and  that  the  provision 
of  our  statute  for  a  hearing,  upon  notice,  of  all 
questions  pertaining  to  the  organization  of  Ir- 
rigation dtotricts  and  the  imposition  by  them 
of  taxes  and  assessments  fully  sattofies  the  re- 
quirements of  the  state  and  federal  Constitu- 
tion; second,  the  end  and  purpose  of  said  act  is, 
in  a  constitutional  sense,  public,  and,  therefore, 
resting  in  the  wisdom  and  discretion  of  the 
Legistotare.  The  reasoning  based  upon  the  de- 
cision in  Bradley  v.  Irrigation  Dist.  (68  Fed. 
948)  must  accordingly  be  rejected. 

"The  objection  to  said  act  on  the  ground  that 
it  authorizes  the  creation  by  connty  boards  of 
municipal  corporations  in  violation  of  sectioa 
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1  of  article  3  of  the  Constitation,  ie  fully  met 
by  the  California  cases  cited  holding  that  irri- 
gation districts  are  public  and  not,  strictly 
speaking,  municipal  corporations,  and  that  their 
officers  are  agents  of  the  state. 

"To  the  proposition  that  the  authority  con- 
ferred upon  irrigation  districts  to  lery  taxes, 
without  limitation  upon  the  property  within 
their  boundaries,  is  an  invasion  of  the  provisions 
of  the  state  Constitution,  it  may  be  answered: 
First— that  the  power  of  taxation  is  an  attribute 
of  sovereignty,  having  Its  source  in  the  necessi- 
ties 'of  organized  society.  That  power  has,  by 
the  people,  been  committed  to  the  discretion  of 
the  Legislature,  and  the  limits  within  which  it 
may  be  exercised  depend,  in  the  absence  of  ex- 
press limitation  upon  such  power,  upon  the 
exigencies  of  the  public,  and  for  an  abuse  of 
the  trust  thus  imposed  the  remedy  is  an  appeal 
to  the  people  themselves  in  the  manner  or- 
dained by  the  Constitution.  Second — the  power 
of  taxation  so  conferred  is  not,  as  counsel  as- 
sume, unlimited,  but  is  restricted  to  revenue 
sufficient  to  meet  the  obligations  yoluntarily 
assumed  by  the  taxpayers  themselves.  Hird— 
although  ample  provision  is  made  for  resisting 
the  issuance  of  bonds,  by  taxpayers  and  others 
interested,  the  record  contains  no  suggestion  of 
an  abuse  in  this  instance  of  the  taxing  power; 
nor  does  said  act  conflict  with  section  1  of  arti- 
cle 9  [our  section  1,  article  9]  of  the  Constitu- 
tion, requiring  taxation  to  be  equal  and  uniform. 
That  provision  relates  to  the  revenue  required 
for  the  general  purpose  of  government,  state 
and  municipal,  and  has  no  application  to  taxes 
or  assessments  levied  for  local  improvements." 

[1-7]  We  are  satisfied  that  the  objections 
to  chapter  8,  Lews  of  1915,  and  chapter  149, 
Lews  of  1921,  are  without  merit,  and  that 
the  proceedings  In  the  organization  of  Aux- 
iliary Eastern  Canal  Irrigation  District, 
from  and  including  the  petition  for  the  or- 
ganization thereof,  and  all  other  proceedings 
affecting  the  legality  and  validity  of  the  pro- 
posed bond  issae,  were  legal  and  valid  and 
shoold  be  approved  and  affirmed. 

[I]  Appellant's  last  assignmoit  of  error 
qnestlons  the  validity  of  a  proposed  contract 
between  the  Auxiliary  Eastern  Canal  Irriga- 
tion District  and  the  Salt  River  Valley  Wa- 
ter Users*  Association,  wherein  and  where- 
by the  district  is  to  acquire,  by  purchase  and 
lease,  from  the  Salt  River  Valley  Water 
Users'  Association,  at  a  cost  estimated  at 
about  $500,000,  certain  rights  or  easements, 
in  a  dam  proposed  to  be  built  by  the  latter 
company  at  Mormon  Flats  on  Salt  river  for 
the  purpose  of  storing,  for  the  district,  flood 
and  surplus  waters,  and  a  hydroelectric  plant 
in  connection  therewith,  and  in  existing 
canals  to  be  enlarged  and  Improved  by  the 
district  for  carrying  purposes,  and  for  the 
installation  of  pumping  plants  for  irrigation 
purposes.  Section  12  of  chapter  149  author- 
izes an  irrigation  district  organized  under 
the  laws  of  the  state  to  sell  its  bonds  from 
time  to  time  to  raise  money  for  the  purposes 
for  which  they  are  voted.  One  of  the  pur- 
poses for  which  the  series  of  bonds  in  ques- 


tion were  voted,  according  to  the  coorf  s 
finding,  was — 

TThe  construction  and  installation  of  a  pump- 
ing plant  on  the  Salt  river,  or  elsewhere,  or  the 
acquisition  of  an  interest  in  any  such  plant  by 
which  power  for  the  operation  of  pumping 
plants  and  the  furnishing  of  power  for  domes- 
tic purposes  may  be  secured  for  the  benefit  of 
the  lands  included  within  the  district." 

Section  65  of  chapter  149  provides  that— • 

The  board  of  directors  of  an  irrigation  dis- 
trict shall  possess  the  power  "to  purchase  or 
acquire,  water  rights,  acquire  or  lease  real  es- 
'tate  and  personal  property,  when  necessary  for 
its  purposes,  •  •  *  to  construct,  acquire, 
purchase,  any  and  all  canals,  ditches,  reservoirs, 
reservoir  sites,  water,  water  rights,  rights  of 
way,  or  other  property  by  it  deemed  necessary 
for  the  use  of  the  district,  and  power  to  ac- 
quire the  right  to  enlarge  any  ditch,  canal  or 
reservoir,  already  constructed  or  partially  con- 
structed; also  power  to  provide  for  the  con- 
struction, operation,  leasing  and  control  •  •  • 
and  lease  of  electrical  energy.    •    •    •  •» 

Section  11  of  said,  act  makes  it  the  duty  of 
an  irrigation  district  when  organized,  to 
adopt  some  general  plan  for  the  purpose 'of 
procuring  necessary  irrigation  water,  water 
and  water  rights,  developing  electrical  ener- 
gy, and  acquiring  the  necessary  property  in 
connection  therewith,  and  otherwise  carrying 
out  the  provisions  of  the  act  The  board  of 
directors  of  the  district,  in  pursuance  of  the 
authority  given,  and  the  duty  Imposed  by  sec- 
tion 11,  did  adopt  a  general  plan  which  pro- 
vided for  a  large  pumping  plant,  sufficient 
to  divert  at  least  350  second  feet  of  water 
from  one  of  the  main  canals  of  the  Salt 
River  Valley  Water  Users'  Association  into 
the  distributing  system  of  the  district  under 
and  by  virtue  of  the  contract  heretofore  re- 
ferred to  between  it  and  the  Salt  River  Val- 
ley Water  Users'  Association,  and  also  the 
construction  and  installation  of  power  plants 
for  the  purpose  of  furnishing  power  for  the 
operation  of  said  pamping  plant,  and  also 
provided  for  the  furnishing  of  power  to  land- 
owners within  the  district  tor  ptmiping  and 
domestic  purposes,  and  also  the  construction 
of  substations  and  transmission  lines  and  the 
Installation  of  motors  for  the  operation  of 
pumps  for  the  purpose  of  developing  the  im- 
der-ground  waters  within  the  district 

From  the  findings  of  fact  It  appears  that 
one,  and  perhaps  the  chief,  source  of  water 
to  Irrigate  the  lands  in  the  district,  and  the 
only  source  for  electric  power,  ia  from  the 
Salt  and  Verde  rivers^  and  that  because  of 
rt^ts  already  acquired  by,  and  vested  in, 
the  Salt  River  Valley  Water  Users'  Associa- 
tion, in  the  waters  of  said  rivers,  and  power 
sites  thereon,  it  is  necessary  that  the  district, 
by  mutual  and  satisfactory  arrangements, 
with  the  Salt  River  Valley  Water  Users'  As- 
sociation, avail  Itself  of  the  present  and  fu- 
ture equipment  and  facilities  of  the  associa- 
tion, In  order  to  obtain  water  and  power  for 
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Its  purposes.  This  arrangement  Is  incorpo- 
rated into  the  general  plans  of  the  district 
and  is  so  essential  that  wltboat  it  the  un- 
dertaking would  most  likely  be  a  failure.  We 
have  no  doubt  but  that  the  contractual  ar- 
rangement is  one  the  district,  under  the  law, 
may  legally  make;  it  being  necessary  to  ef- 
fectually carry  out  the.  purposes  for  which 
the  district  was  organized.  Chapter  149  gives 
such  authority  and  power  to  the  district,  and 
we  can  think  of  no  reason  why  it  may  not 
exercise  the  power  so  granted. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

McALISTER  and  FLA.NI6AN,  33.,  concur. 


(6S  Hont.  4S1) 
R08EN0W  V.  MILLER  et  al.     (No.  4763.) 
(Supreme  Court  of  Montana,    May  24,  1922.) 

1.  Dower  «=>29— Inchoate  rigM  of  dower  oon- 
stltutes  Incumbrance  on   husband's  title. 

A  wife's  inchoate  right  of  dower,  whether 
treated  an  a  bare  expectancy  or  as  a  contingent 
interest,  is  sacb  a  valuable  right  or  interest 
as  constitutes  an  incumbrance  on  her  bus- 
band's   title. 

2.  Speciflo  performanoe  ^s>2l— Court  oannot 
oempal  wlf«  to  release  or  convey  right  of 
dower  la  lands  husband  has  contraoted  to 
sell. 

A  court  cannot  compel  a  wife  to  release  or 
convey  her  inchoate  right  of  dower  in  lands  her 
husband  has  agreed  to  sell  by  a  contract  to 
which  she  is  not  a  party. 

3.  Speeiflo  performanoe  9=3lO(2)— Parchaser, 
ander  contract  to  which  vendor's  trife  is  no.t 
party,  may  have  partial  performanoe,  or  dam- 
ages for  breach  of  oentraot. 

If  a  purchaser  of  land,  tmder  a  contract  to 
which  vendor's  wife  is  not  a  party,  is  willing 
to  pay  the  entire  contract  price  and  accept 
therefor  such  title  as  the  husband  alone  can 
convey,  a  court  of  equity  may  grant  him  specific 
performance  thereof,  or  he  may'  seek  damages 
in  a  court  of  law  for  the  breach  of  contract. 

4.  SpeoHIc  performance  ®=3lO(l) — Bona  flde 
vendee  may  enforoe  performanoe  to  exteat  of 
vendor's  ability  and  rsoover  oompensatlon  for 
difference. 

A  vendor,  whose  estate  is  less  than  he  agreed 
to  convey,  or  who  cannot  give  the  exact  subject- 
mstter  contracted  for,  cannot  plead  his  inability 
as  s  defense;  but  vendee  may  enforce  perform- 
ance to  extent  of  vendor's  ability,  and  have 
compensation  for  the  difference,  unless  at  the 
time  of  entering  into  the  contract  he  knew  of 
the  vendor's  inability,  or  there  is  no  basis  for 
ascertaining  the  amount  of  compensation  with 
any  reasonable  degree  of  certainty. 

6.  Speciflo  performanoe  4=>l  l4(l)-4:omplalDt 
In  action  for  partial  performanoe,  with  com- 
pensation to  extant  of  value  of  wife's  dower 
rights,  held  defective. 
In  an  action  to  compel  a  vendor  to  convey 

all  his   title  and  interest  in  property  at   the 


price  stipulated,  in  a  contract  to  which  vendor's 
wife  was  not  a  party,  less  the  determined  value 
of  the  lattei's  dower  right,  the  complaint  held 
defective,  in  that  it  did  not  allege  that  plain- 
tiff contracted  in  ignorance  of  the  fact  that  de- 
fendant was  a  married  man,  or  that  bis  wife 
was  or  ever  bad  been  in  the  state,  as,  under 
Rev.  Codes  1921,  {  6818,  she  bsd  no  dower  in- 
terest in  the  property,  if  she  was  never  in  the 
state. 

6.  Spedfio  performance  «=>I0(2)— Partial  per- 
formanoe of  vendor's  contract,  to  which<his 
wife  is  not  party,  held  not  enforceable,  with 
compensation  to  extent  of  value  of  dower. 
In  view  of  Rev.  Codes  1921,  H  6S13,  5819, 
6821,  relative  to  the  wife's  dower  rights  in  her 
husband's  property,  and  right  to  elect  to  take 
under  bis  will,  or,  in  case  of  his  death  without 
heirs,   to   take   half  of  his   realty,  in  lieu   of 
dower,  a  vendee  cannot  enforce  performance  of 
a  contract,  to  which  vendor's  wife  is  not  a  par- 
ty, to  the  extent  of  bis  ability  to  perform,  and 
recover   compensation   for   the    value   of    the 
wife's  dower  rights;  it  being  impossible  to  de- 
termine in  advance  of  the  husband's  death  just 
what  the  extent  of  his  widow's  rights  will  be. 

Appeal  from  District  Court,  Tcllowstone 
County;    A.  C.  Spencer,  Judge. 

Action  by  A.  C.  Rosenow  against  Georgo 
Miller  and  others.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

Wm.  V.  Beers  and  M.  J.  Lamb,  both  of  Bill- 
ings, for  appellant 

Grimstad  &  Brown  and  William  Gallagher, 
both  of  Billings,  for  respondents. 

HOLLOWAT,  J.  In  1916  John  Home  and 
Mabel  Home  contracted  to  sell  to  George 
Miller  SO  acres  of  land  In  Yellowstone  coun- 
ty, together  with  14  shares  of  the  capital 
stock  of  the  Big  Ditch  Ck)mpany,  for  $10,000. 
payable  $1,000  in  cash  and  the  balance  In 
annual  installments.  In  1919  Miller  con- 
tracted to  sell  the  same  land  to  A.  C.  Rose- 
now for  $16,500.  Rosenow  paid  $5  cash, 
agreed  to  pay  $9,495  on  or  before  January 
1,  1920,  and  agreed  to  assume  and  pay  the 
balance  ($6,000)  due  to  Home  and  wife,  ac- 
cording to  the  terms  of  the  1016  contract 
Miller  acknowledged  the  receipt  of  $5,  and 
agreed  that,  upon  the  payment  of  $9,493 
within  the  time  mentioned,  he  would  con- 
vey the  premises  to  Rosenow  by  a  good  and 
sufficient  deed,  "clear  of  all  incumbrances" 
except  the  outstanding  interest  of  Borne 
and  wife. 

This  action  was  Instituted  by  Rosenow  to 
secure  reformation  of  the  1919  contract  and 
tor  its  specific  performance  thereafter.  The 
contract  does  not  mention  the  14  shares  of 
stock  in  the  ditch  company,  and  it  is  for  the 
purpose  of  having  that  property  included  that 
reformation  is  sought  It  is  alleged  that,  at 
the  time  the  1919  contract  was  entered  into. 
Miller   was   married   and   living  upon    the 
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land  In  question;  bat  Mrs.  Miller  was  not 
a  party  to  tbe  contract,  and  she  has  refused 
to  Join  her  husband  In  a  deed,  or  otherwise 
relinquish  her  dower  right  The  complaint 
sets  forth  all  the  facts  In  detail,  including 
the  refusal  of  Miller  to  convey  the  land  ac- 
cording to  tbe  terms  of  the  contract  and 
prays  that  tbe  contract  be  reformed  to  in- 
clude the  ditch  company  stock,  tliat  the 
court  determine  the  value  of  Mrs.  Miller's 
inchoate  right  of  dower,  and  that  Miller  be 
required  to  convey  all  bis  right,  title,  and 
Interest  in  the  property  for  the  agreed  price, 
less  the  determined  value  of  the  dower  right 
A  general  demurrer  to  the  complaint  was 
sustained,  and  plaintiff,  refusing  to  plead 
farther,  sufTered  a  Judgment  of  dismissal 
to  be  rendered  and  entered  against  him,  and 
appealed. 

As  preliminary  to  the  discussion  of  the 
principal  question  Involved  in  this  contro- 
versy. It  may  be  said  that  the  following 
propositions  are  settled  by  tbe  authorities 
generally : 

[1]  (1)  Whether  the  inchoate  right  of  dow- 
er be  treated  as  a  bare  expectancy  or  as  a 
contingent  interest  It  la  such  a  valuable 
right  or  interest  as  constitutes  an  incum- 
brance upon  the  husband's  title. 

[2]  (2)  A  court  has  not  the  authority  to 
compel  a  wife  to  release  or  convey  her  In- 
choate right  of  dower  In  lands  which  her 
husband  has  contracted  to  seB,  but  to  which 
contract  the  wife  Is  not  a  party. 

[J]  (3)  If  the  purchaser  Is  willing  to  pay 
the  entire  contract  price,  and  accept  there- 
for such  title  as  the  husband  alone  can  con- 
vey, a  court  of  equity  may  grant  him  the 
relief  sought,  or  he  may  go  Into  a  court  of 
law  and  seek  redress  by  way  of  damages 
for  the  husband's  breach  of  contract 

It  is  doubtful,  however,  whether  any  other 
question  has  vexed  the  courte  to  a  greater 
extent  than  tbe  <Mie  which  is  here  presented, 
viz.:  Will  a  court  of  equity  decree  specific 
performance  of  the  c<mtract  as  against  the 
husband,  and  allow  to  the  purchaser  com- 
pensation or  abat«nent  from  tbe  ccmtract 
price,  proportioned  to  the  value  of  the  out- 
standing inchoate  dower  right?  In  eadi  of 
the  following  cases  tbe  inquiry  Is  answered 
in  the  affirmative:  Ulrschman  v.  Forehand, 
U4  Ark.  436,  170  S.  W.  98;  Martin  v.  Mer- 
ritt  57,  Ind.  34,  26  Am.  Rep.  45;  Williams 
V.  Wessels,  94  Kan.  71,  145  Pac.  856 ;  Wood- 
bury V.  Luddy,  14  Allen  (Mass.)  1,  92  Am. 
Dea  781;  Walker  v.  Kelly,  91  Mich.  212,  51 
N.  W.  934;  Sanborn  v.  Nockin,  20  Minn. 
178  (Gil.  163):  Tebean  v.  Ridge,  261  Mo. 
647,  170  S.  W.  871,  L.  R.  A.  1915C,  367; 
BetbeU  v.  McKinney,  164  N.  C.  71,  80  S.  E. 
162;  Wannamaker  v.  Brown,  77  S.  C.  64, 
67  S.  B.  665;  Wright  v.  Young,  6  Wis.  127, 
70  Am.  Dec.  453.  In  Maine  the  same  conclu- 
sion is  required  by  special  statute  (Handy  v. 
Bice,  98  Me.  604,  67  Afl.  847),  while  in  Iowa 


and  Alabama  substantially  the  same  result 
is  reached  by  permitting  the  purchaser  to 
retain  one-third  of  the  contract  price  until 
the  wife  dies  or  relinquishes  her  dower  right ; 
the  ultimate  payment  of  the  retained  por- 
tion being  secured  by  a  lien  apo^  tbe  prop- 
erty. Noecker  v.  Walllngford,  133  Iowa, 
605,  111  N.  W.  37;  Minge  v.  Qreen,  176  Ala. 
343,  58  South.  381. 

[4]  In  awarding  spedflc  "(partial)  perform- 
ance, with  abatement  or  indemnity,  as  the 
case  may  be,  the  courts  of  this  group  assume 
to  apply  an  ancient  rule  of  equity  that  a 
vendor,  whose  estate  Is  less  than  or  dllTer- 
ent  from  that  which  he  agreed  to  convey,  or 
who  cannot  give  tbe  exact  subject-matter  em- 
braced in  bis  contract  will  not  be  permitted 
to  plead  his  inability  as  a  defense  against 
the  demand  of  the  purchaser;  but  the  ven- 
dee may,  if  be  so  elects,  enforce  performance 
to  tbe  extent  of  the  vendor's  ability  to  com- 
ply with  the  terms  of  the  agreement  and 
may  compel  a  conveyance  of  tbe  deficient 
estate,  or  defective  title,  or  partial  subject- 
matter,  and  have  compensation  for  the  dif- 
ference betwen  the  actual  performance  and 
the  performance  which  would  have  been  an 
exact  fulfillment  of  tbe  terms  of  the  con- 
tract or,  as  the  same  doctrine  Is  stated  by 
Lord  Eldon: 

"If  a  man,  having  partial  interests  in  an  es- 
tate, chooses  to  enter  into  a  contract  repre- 
senting it  and  agreeing  to  sell  it  aa  bis  own, 
it  is  not  competent  to  him  afterwards  to  say, 
though  he  has  valuable  interests,  he  has  not  the 
entirety,  and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract.  For  tbe  pur- 
pose of  this  jurisdiction,  the  person  contracting 
under  those  circumstances  is  bound  by  the  as- 
sertion in  his  contract,  and  if  tbe  vendee  chooses 
to  take  as  much  as  be  can  have,  be  has  a  right 
to  that  and  to  an  abatement,  and  the  court  wiU 
not  hear  the  objection  by  the  vendor  tbat  the 
purchaser  cannot  have  the  whole."  Mortlock  ▼. 
BuUer,  10  Ves.  Jr.  292,  315. 

If  the  foregoing  constituted  a  statement 
of  the  rule  In  its  entirety,  slight  criticism  at 
most  could  be  aimt-d  at  its  application  in 
any  case  involving  the  common-law  right  of 
dower  or  its  statutory  equivalent;  but  the 
courts.  In  applying  the  prlnciide  as  stated, 
apparently  overlook  or  ignore  the  fact  tbat 
it  Is  not  complete.  Two  other  considera- 
tions enter  into  a  statement  of  tbe  rule: 

(1)  If  the  vendee,  at  tbe  time  of  entering 
into  the  contract  knows  tbat  tbe  vendor's 
title  is  defective  or  tbat  his  interest  is  par- 
tial, or  that  the  subject-matter  is  deficient 
be  is  not  entitled  to  any  compensation.  He 
is  to  be  regarded  as  agreeing  to  purchase 
whatever  Interest  tbe  vendor  has  and  is  able 
to  convey.  Peeler  v.  Levy,  26  N.  J.  Bq.  330; 
Lucas  V.  Scott  41  Ohio  St  636;  Free  v. 
UtUe,  31  Utah,  449,  88  Pac.  407;  Pomeroy 
on  Contracts  (Specific  Performance)  i  442; 
36  Cyc.  742. 
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(2)  Whenerer  the  nature  of  the  subject- 
matter,  the  terma  of  the  contract,  or  the 
kind  and  extent  of  the  defect  are  auch  that 
they  furnish  no  basis  upon  which  to  as- 
certain the  amount  of  the  compensatloi)  with 
any  reasonable  degree  of  certainty,  and  fix- 
ing the  amount  would  be  a  mere  matter  of 
speculation,  a  partial  specific  performance, 
with  compensation,  will  be  refused.  Pome- 
roy  on  Contracts  (Specific  Performance)  J  448. 

In  the  application  of  the  rule  to  a  case 
wherein  the  vendor's  lability  to  convey  all 
that  he  agreed  to  convey  arises  from  bis 
wife's  refusal  to  relinquish  her  inchoate 
right  of  dower,  Pomeroy  lays  particular 
stress  upon  the  element  of  notice.    He  says : 

"The  true  principle  is  that  laid  down  in  the 
Englisb  cases  heretofore  qaoted.  If  the  vendee 
knows  that  the  vendor  is  a  married  man,  be 
knows  that  bis  wife  is  entitled  to  dower,  and 
that  she  cannot  be  compelled  to  release  her 
dower  right,  and,  entering  into  the  contract 
with  snob  knowledge,  he  is  not  entitled,  within 
the  doctrine  as  well  established,  to  ask  any- 
thing more  than  the  hasband  himself  can  give. 
It  is  the  vendee's  knowledge,  and  not  any  no- 
tion of  making  a  new  contract  for  the  parties, 
which  prevents  the  purchaser  from  obtaining 
compensation.  On  the  other  band,  if  the  ven- 
dee entered  into  the  contract  in  ignorance  that 
the  vendor  was  married,  and  under  the  supposi- 
tion that  the  vendor  could  give  an  unincumbered 
title,  then  he  ought  to  have  a  specific  perform- 
ance with  an  abatement  from  the  price." 

And,  after  considering  the  theory  of  in- 
donnlty  in  lieu  of  compensation,  he  concludes 
bis  observations  as  follows: 

"But,  as  said  above,  it  is  not  in  accordance 
with  the  well-settled  principles  of  equity  that 
this  or  any  other  mode  of  compensation  should 
be  awarded  to  the  vendee,  unless  be  made  the 
contract  without  knowledge  that  the  vendor 
was  married.' 

[S]  The  complaint  In  this  action  is  open  to 
criticism  upon  several  grounds.  PlaintiflC 
does  not  allege  that  he  entered  into  the  con- 
tract in  ignorance  of  the  fact  that  Miller 
was  a  married  man.  He  does  not  allege 
that  Mrs.  Miller  is  now  or  ever  has  been  In 
Montana,  and  if  it  should  be  true  that  she 
has  never  been  in  this  state  (or  territory), 
then,  by  his  allegation  that  Miller  tendered 
a  deed  duly  executed  by  himself,  but  without 
the  signature  of  Mrs.  Miller,  he  literally 
pleads  himself  out  of  court  Section  3713, 
Revised  Codes  1907  (section  5818,  Rev.  Codes 
1921)  provides: 

"Any  m.irried  man  residing  and  owning  real 
property  in  the  state,  whose  wife  has  never 
been  in  the  state  or  territory  of  Montana,  can 
by  deed  •  •  *  grant  the  full  title  to  such 
property  by  his  own  signature,  and  the  wife  or 
widow  shall  have  no  dower  interest  in  the 
property  to  which  the  title  of  the  husband  is 
so  divested." 

(•}  But  the  more  serious  objection  to  grant- 
ing the  relief  sought  by  plaintiff  arises  from 


the  nature  of  the  right,  the  value  of  whldi  it 
is  sought  to  have  appraised.  Assuming  that 
Mrs.  Miller  Is  a  resident  If  this  state,  then 
our  Codes  determine  thai  she  has  a  right  of 
dower  In  the  lands  In  controversy.  Section 
8708,  Revised  Codes  1907  (section  5813,  Rev. 
Codes  1921),  declares  tliat  the  dower  right 
extends  to  equitable  estates,  and  to  all  real 
estate  of  every  description  contracted  for 
by  the  husband  during  his  lifetime,  the  title 
to  which  may  be  completed  after  his  death. 
But  what  is  the  character  of  the  right? 

(1)  She  has  her  common-law  right  of  dow- 
er— a  life  estate  In  one-third  of  the  land. 
Section  3708,  Rev.  Codes  1907  (section  5813, 
Rev.  Codes  1921) ;  Dahlman  v.  Dahlman,  28 
Mont  373,  72  Pac.  748. 

(2)  If  the  husband  dies  testate,  making  a 
specific  devise  or  bequest  to  his  widow,  she 
may  elect  whether  she  will  take  such  devise 
or  bequest,  or  whether  she  will  renounce  the 
benefit  and  take  her  dower  in  the  land  and 
her  share  of  the  personal  property.  Sec- 
tion 3714,  Rev.  Codes  1907  (section  5819, 
Rev.  Codes  1921. 

(3)  If  the  husband  dies  without  chlldrai. 
or  the  descendants  of  children,  the  widow 
may  elect  whether  she  will  take,  in  lieu  of 
dower,  an  absolute  title  to  one-half  of  all 
the  real  estate  which  shall  remain  after 
the  payment  of  the  deceased  husband's  debts 
and  claims  against  his  estate.  Section  3716, 
Rev.  Codes  1907;  secUon  5821,  Rev.  Codes 
1921. 

Viewed  In  the  light  of  these  statutory 
provisions,  It  la  apparent  that.  If  the  trial 
court  had  assumed  to  determine  the  value 
of  the  wife's  outstanding  interest  In  the 
lands  in  question,  the  following  pertinent  in- 
quiries would  have  been  presented  for  de- 
termination: Will  Mrs.  Miller  survive  her 
husband?  If  she  survives  him,  over  what 
period  of  timj  will  her  estate  extend?  Will 
the  husband  die  testate  or  Intestate?  If 
he  dies  testate,  will  he  make  ample  provi- 
sion In  his  will  for  his  widow?  If  he  makes 
such  provision,  will  his  widow  renounce  It 
and  elect  to  take  her  dower?  Will  the  hus- 
band die  without  leaving  chlldr^i,  or  the 
descendants  of  children?  If  so,  will  Mrs. 
Miller  elect  to  take  a  life  estate  in  one-third 
of  the  land,  or  an  absolute  title  to  one-half 
after  the  payment  of  the  debts  and  charges 
against  the  estate? 

It  may  be  conceded,  for  the  purposes  of 
this  case,  that  the  first  two  Inquiries  may  be 
answered  with  a  reasonable  degree  of  ac- 
curacy by  reference  to  standard  tables  of 
mortality  (Giauque  &  McClure's  Present  Val- 
ue Tables);  but  we  submit  that  no  human 
agency  can  answer  the  other  inquiries,  or 
determine  in  advance  of  the  husband's  death 
Just  what  the  extent  of  the  widow's  right 
will  be,  and  hence  a  valuation  placed  upon 
that  right  would  not  rise  to  the  dignity  of  a 
respectable  guess.    It  is  our  condusloa  that 


Digitized  by 


Google 


Mont.) 


MUTCH  &  YOUNG  CO. 
(107  P.) 


V.  POWERS 


621 


the  value  of  Mrs.  Bllller's  ontstandlng  right 
or  Interest  In  the  jwoperty  In  question  Is 
not  capable  of  measurement  In  dollars  and 
cents;  hence  plaintiff  cannot  claim  abate- 
ment from  the  contract  price.  The  follow- 
ing authorities  sustain  onr  condualon  though 
some  of  them  proceed  npon  a  different 
theory:  Long  v.  CJhandler,  10  Del.  Ch.  339,  92 
Atl.  266;  Barbodr  v,  Hlckey,  2  App.  D.  O. 
207,  24  L.  R.  A.  763;  Murphy  v.  Hohne,  73 
Fla.  803,  74  South.  073,  L.  R.  A.  1917F,  594 ; 
Cowaa  ▼.  Kane,  2U  lU.  676,  71  N.  E.  1097; 
Plum  V.  MltcheU  (Ky.)  26  S.  W.  391 ;  Bate- 
man  v.  Riley,  72  N.  J.  Eq.  316,  73  Atl.  1006; 
Lucas  T.  Scott,  41  Ohio  St  636;  Kuratll 
V.  Jackson,  60  Or.  203,  118  Pac.  192,  1013; 
Btesz's  AM)eal,  73  Pa.  485;  Free  v.  Little, 
31  Utob,  449,  88  Pac.  407;  Eaden  y.  Falls, 
115  Va.  779,  80  S.  E.  676,  Ann.  Cas.  1915C, 
1034;  Milam  v.  Williams,  73  W.  Va.  467, 
80  S.  B.  770. 

The  complaint  does  not  state  a  cause  of 
action,  and  the  demurrer  was  properly  sus- 
tained.   The  judgment  is  afflnned. 

Affirmed. 

COOPEK  and  GALEN,  JJ.,  and  ATERS, 
District  Judge,  concur. 

AYERS,  District  Judge,  sitting  in  place  of 
BBANTLY,  O.  J..  disquaUfled. 


(6S  Mont.  4S7) 

MUTCH  &  YOUNQ  CO.  V.  POWERS. 
(No.  4771.) 

(Supreme  Court  of  Montana.    May  24,  1022.) 

1.  Hasband  and  wife  «=3235(2)  —  Whether 
oredit  was  extended  to  defendant  or  to  her 
bmband  held  for  the  Jury. 

In  an  action  against  a  wife  to  recover  for 
goods  delivered  and  money  loaned,  whether  the 
credit  was  given  to  defendant  or  to  her  husband 
held,  on  the  evidence,  a  question  tor  the  Jury, 
though  the  original  sale  slips  shewed  a  sale  to 
the  husband. 

2.  Aoconirt  stated  «=>20( I)— Assent  to  correot- 
ne*s  of  acoonnt  held  for  the  Jnry. 

Evidence  held  to  present  a  question  for  the 
Jnry  of  assent  to  the  correctness  of  an  account 
stated. 

S.  AooouRt,  action  on  «=36(S)— Account  stated 
will  support  action  on  open  account. 

Evidence  showing  an  account  stated  will 
snpport  an  action  on  an  open  account. 

CommlBsioners'  Opinion. 
Appeal   from   District  Court,   Silver  Bow 
County;    Edwin  M.  Lamb,  Judge. 

\ctlon  by  the  Mutch  &  Young  Company,  a 
corporation,  against  Battle  Powers.  From 
an  order  granting  a  nonsuit  and  denial  of 
a  motion  for  a  new  trial,  plaintiff  api>eal8. 
Reversed  and  remanded. 


Frank  ft  Gaines,  of  Butte,  fbr  appellant. 
H.  A.  Tyrand,  of  Bntte,  for  respondent 

COMER,  O.  Plaintiff  (appellant  herein) 
brought  this  action  against  defendant  (re- 
sp<mdent  herein)  to  recover  a  balance  due 
for  certain  goods,  wares,  and  merchandise 
sold  to  and  money  loaned  the  defendant,  be> 
tween  April  1  and  June  16,  1917.  The  an- 
swer denies  the  allegations  of  the  complaint 

The  evidence  discloses  that  during  tbts 
period  of  time  defendant  and  her  husband, 
G.  E.  Powers,  had  a  lease  on  what  was 
known  as  the  Dorothy  Dining  Room  in  the 
Dorothy  Block  in  the  city  of  Bntte ;  that  de- 
fendant had  a  conversation  with  witness 
Garrison,  who  worked  for  plaintiff  as  solici- 
tor, in  which  she  said  she  was  taking  over 
the  Dorothy  Dining  Room;  that  she  thought 
she  could  get  some  more  boarders  and  make 
enough  money  to  keep  her  husband  out  of 
the  mines,  as  he  was  not  very  healthy.  The 
witness  reported  this  conversation  to  the 
plaintiff.  A*fter  that  conversation,  defend- 
ant, Mrs.  Powers,  moved  Into  the  Dorothy 
Block;  she  ordered  groceries  from  the  wit- 
ness; he  was  at  that  time  taking  orders  for 
the  plaintiff;  she  flgrured  with  him  on  the 
price  and  agreed  on  the  price  of  what  she 
ordered:  he  saw  her  around  the  dining 
room;  after  taking  the  orders  he  would  turn 
them  in  to  the  store.  Defendant  also  did 
the  cooking  at  the  Dorothy  Dining  Room 
during  this  period  of  time.  The  president  of 
the  plaintiff  company  testified  that  the  so- 
licitor reported  Mrs.  Powers  was  going  into 
the  Dorothy  Block.  He  was  Informed  she 
had  moved  into  the  Dorothy  Block  when  an 
order  of  groceries  was  delivered  there.  He 
made  a  change  in  the  ledger  account  They 
had  been  selling  goods  to  Mr.  Powers  prior 
to  thnt  time.  The  groceries  mentioned  in 
this  case  were  sold  to  the  defendant  Some 
checks  from  C.  E.  Powers  were  applied  on 
the  account  and  some  of  the  account  was 
paid  by  checks  signed  over  through  the  Dor- 
othy Caf&  PlalnUfTs  bookkeeper  testified 
he  kept  the  books  and  passed  on  the  credits; 
that  he  passed  on  the  orders  as  to  whether 
they  should  be  delivered  or  not;  he  would 
total  the  slips  and  pass  the  total  on  the  led- 
ger sheets;  that  he  was  familiar  with  the 
account  which  was  entered  up  for  groceries 
and  supplies  that  were  furnished  to  the 
Dorothy  Caf6  or  Dorothy  Dining  Room. 
From  the  original  sales  slips -he  prepared  a 
memorandum  showing  the  items  that  were 
furnished  to  the  Dorothy  Dining  Room.  This 
was  marked  as  plaintiff's  Exhibit  3  for  iden- 
tification. The  witness  stated  that  it  is  an 
itemized  account  of  groceries  delivered  to 
the  Dorothy  Block  from  April  30  to  June  16, 
1917,  and  was  pr^ared  from  the  original 
charge  slips,  which  are  available  for  use  U 
desired. 
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It  was  therenpon  stipulated  in  open  court 
tbat  tbe  original  charge  slips  would  sbow 
tbat  the  name  of  C.  B.  Powers  appears  on- 
der  the  caption  "sold  to";  plaintUTs  Exhib- 
it 3  was  offered  in  evidence  for  the  purpose 
of  showing  the  items  of  merchandise  deliv- 
ered to  the  Dorothy  Block  between  the  peri- 
od mentioned,  April  30,  1917,  to  June  16, 
1917,  Including  the  item  of  $200  cash.  This 
was  objected  to  "as  incompetent,  irrelevant 
and  immaterial,  it  appearing  therefrom  that 
the  credit  was  not  given  to  the  defendant  In 
this  case,  but  to  another  person." 

The  court  then  said: 

"It  isn't  offered  for  that  purpose  at  this 
time.  He  said  he  simply  offered  it  for  the 
purpose  of  showing  the  merchandise  tbat  was 
delivered  to  tbe  Dorothy  Block." 

The  defendant  then  objected  to  it  as  in- 
competent. Irrelevant,  and  Immaterial,  which 
objection  was  overruled;  the  court  stating 
that.  If  It  was  not  connected  up,  he  wonld 
sustain  a  motion  to  strike  It  out. 

The  proposed  exhibit  is  an  itemized  state- 
ment of  the  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  delivered  by 
tbe  plaintiff  to  tbe  defendant,  including  tbe 
money  loaned,  during  the  times  mentioned 
In  the  complaint,  showing  a  total  of  $1,058.- 
85,  credit  by  merchandise  returned  $54.90, 
credit  by  cash  $554.30  leaving  a  balance  due 
of  $449.65.  This  witness  further  testified 
that  the  goods  'bold  by  plaintiff  which  were 
delivered  to  the  Dorothy  Block  Dining  Boom 
were  sold  to  Mrs.  C.  E.  Powers,  tbe  defend- 
ant. Witness  Amos  testified  he  had  charge 
of  tbe  grocery  department  of  Mutch  & 
Toung  Company  in  1916  and  1917 ;  that  tbe 
defendant  personally,  over  tbe  telephone,  or- 
dered supplies  from  bim;  tbat  she  would 
tell  him  what  she  wanted  and  ask  prices  on 
it;  he  would  figure  with  her  on  tbe  Items 
that  were  ordered;  he  made  a  record  of  the 
order  on  a  charge  slip  which  was  turned 
over  to  the  order  department  for  delivery; 
the  slip  would  then  go  on  file  through  tbe 
office  for  permanent  record  and  be  entered 
on  tbe  ledger;  he  agreed  with  Mrs.  Powers 
as  to  tbe  prices  to  be  paid  for  these  goods; 
tbat  covers  tbe  goods  Involved  in  this  ac- 
tion; be  talked  with  Mrs.  Powers  at  dif- 
ferent times  concerning  her  operation  of  the 
dining  room;  she  ceased  operating  tbe  din- 
ing room  in  June;  she  told  him  that  she 
was  giving  up  the  dining  room;  that  she  had 
some  merchandise  that  was  In  larger  quan- 
tities than  she  cared  to  use;  she  wanted  to 
know  if  it  would  be  all  right  if  she  return- 
ed this  merchandise,  and  we  would  pass  ber 
credit  for  tbe  merchandise  returned;  she 
returned  the  same  to  tbe  plaintiff,  receiving 
a  credit  therefor,  as  shown  on  the  exhibit, 
of  $54.90;  she  told  him  tbat  tbe  enterprise 
bad  l>een  successful;  tbat  she  had  made 
some  money  and  that  she  did  not  see  fit  to 


put  it  out  again  to  men  who  wen  not  work- 
ing. 

This  witness  had  another  talk  subsequent- 
ly relative  to  the  account  with  tbe  defend- 
ant He  went  to  see  ber  and  presented  a 
bill  and  asked  for  the  money.  She  told  him 
"she  wonld  be  down  and  attend  to  it  in  a 
few  days.  But  she  never  come  in  and  at- 
tended to  It." 

When  tbe  plaintiff  dosed  bis  case,  defend- 
ant asked  that  Exhibit  3  and  matters  in  con- 
nection with  that  exhibit  be  stricken  "be- 
cause it  wasn't  connected  up."  Tbe  court 
granted  the  motion.  Tbe  defendant  then 
moved  the  court  for  an  order  of  nonsuit  np- 
on  tbe  ground  the  plaintiff  failed  to  make 
out  a  case  against  the  defendant,  which  tbe 
court  granted.  A  motion  for  new  trial  was 
made  and  refused.  From  the  judgment  of 
nonsuit  and  order  refusing  a  new  trial, 
plaintiff  appeals. 

[1]  Tbe  first  error  assigned  Is  the  grant- 
ing of  defendant's  motion  to  strike  Exhibit 
3.  The  objection  raised  to  the  exhibit,  as 
we  gather  it  from  tbe  record  and  briefs  of 
counsel  and  the  theory  of  the  defense  at  and 
during  tbe  trial,  was  tbat  It  appeared  from 
tbe  ori^nal  sale  slips  and  the  ledger  ac- 
counts that  tbe  credit  was  not  extended  to 
defendant  but  to  another  person.  In  defend- 
ant's brief,  be  says: 

"The  ledger  accounts  offered  in  evidence  in 
this  case  certainly  show  no  other  name  than 
tbat  of  C.  E.  Powers,  and  it  certainly  does  Dot 
show  tbe  name  of  Hattie  Powers.  "That  of  it- 
self is  clear  evidence  of  to  whom  the. merchan- 
dise was  sold,  to  whom  credit  was  given,  and 
against  whom  the  charges  were  made." 

The  original  sales  slips  were  available  and 
subject  to  the  examination  of  the  defendant. 
Tbe  exhibit  was  clearly  secondary  evidence, 
but  no  objection  was  made  to  it  upon  that 
ground,  the  parties  treating  it  as  a  correct 
copy  of  the  entries  upon  the  ledger  account 
and  tbe  original  sales  slips.  Defendant's 
position  is  that  since  neither  tbe  original 
sales  slips  nor  tbe  ledger  accounts  show  the 
goods  or  money  were  charged  to  defendant, 
but  to  0.  E.  Powers,  this  Is  conclusive  that 
credit  was  not  extended  defendant.  This  Is 
tbe  question  raised  on  this  assignment 

The  testimony  of  plalntifTs  witnesses  Is 
that  the  goods  were  sold  and  the  money  Ion  fl- 
ed to  defendant;  that  she  ordered  the  goods, 
negotiated  as  to  their  price,  returned  a 
portion  of  tbe  goods  to  the  plaintiff  to  he 
credited,  not  to  ber  husband,  but  to  herself. 
Under  these  circumstances,  it  was  a  ques- 
tion for  the  jury  whether  credit  was  glvMi 
to  defendant  or  her  husband.  20  Cyc.  183: 
Fergus  County  Hardware  Co.  v.  Crowley.  57 
Mont.  340,  188  Pac.  874 ;  McGowan  Com.  Co. 
V.  Midland  Coal  &  Lumber  Co.,  41  Mont.  211. 
108  Pac.  655. 

In  Fergus  Connty  Hardware  Co.  v.  Crow- 
ley, supra,  one  of  tbe  questions  before  Qm 
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court  was  wbether  the  fact  that  the  goods 
were  charged  to  one  Pentecost  was  condu- 
sive  that  the  sale  was  made  to  him,  and  the 
court  said  In  passing  on  that  question: 

"It  was  pecnliarly  the  province  of  the  jury 
to  pass  upon  the  credibility  of  plaintiff's  wit- 
nesses, and  the  general  verdict  is  in  effect  a 
finding  that  their  version  of  the  transaction  is 
the  correct  one.  With  these  facts  found,  there 
cannot  be  any  qnestion  that  Crowley's  obliga- 
tion was  an  original  one  not  affected  by  the 
statute  of  frauds.  While  it  will  be  conceded 
that  the  facts  that  the  goods  were  charged  to 
Pentecost,  that  bills  for  them  were  rendered  to 
him  and  partial  payment  received  from  him, 
tend  strongly  to  indicate  that  the  sale  was  made 
to  him,  still  neither  any  one  of  the  facts  is,  nor 
ill  of  them  are,  conclusive  against  the  plain- 
tiff. They  may  be  explained,  and  if  the  jury 
was  satisfied,  as  it  apparently  was,  that  the 
■ale  was  made  altogether  upon  the  credit  of 
Crowley  without  any  intention  of  resorting  to 
Pentecost  for  payment,  the  recovery  is  war- 
ranted. 26  R.  C.  Ll  491,  492.  This  entire 
subject  has  been  covered  so  fully  by  this  court 
in  McGowan  Com.  Co.  v.  Midland  C.  &  Li  Co., 
41  Mont.  211,  106  Pac.  655,  Fortman  v.  Leg- 
gerisi.  51  Mont.  238,  152  Pac.  33,  and  Breiden- 
bach  Bros.  v.  Upper  Valley  Orchards  Co.,  ante, 
p.  247,  187  Pac.  lOOS,  that  further  citation  of 
authorities  is  unnecessary." 

We  are  of  the  opinion  the  court  should 
have  denied  the  motion  to  strike  out  the 
exhibit 

[2]  Did  the  court  err  In  granting  the  mo- 
tion for  nonsuit?  The  evidence  shows  de- 
-fendant  operated  the  Dorothy  Dining  Room; 
she  ordered  the  goods  shown  on  Exhibit  3, 
wtiich  is  an  acconht  prepared  from  the  orig- 
inal sales  slips,  showing  items  delivered  to 
the  Dorothy  Dining  Room.  Defendant  stat- 
ed to  plaintiff  she  wished  to  return  some  of 
the  groceries  and  receive  credit  therefor,  aa 
she  was  "giving  up  the  dining  room";  that 
she  did  return  some  groceries  and  received 
credit  upon  the  account.  She  stated  the  en- 
terprise had  been  successful;  that  she  had 
made  some  money  and  did  not  see  fit  to  put 
it  out  again  to  men  who  were  not  working. 

Subsequently— that  is,  after  she  returned 
these  groceries — she  had  a  talk  with  one  of 
plalntilTs  witnesses  relative  to  the  account. 
He  went  to  see  her,  presented  a  bill,  and 
asked  for  the  money.  The  evidence  does  not 
show  she  denied  her  liability,  but  she  did 
say  she  "would  be  down  and  attend  to  It  In 
a  few  days,"  which  she  did  not  do. 

"It  is  quite  generally  held  that  where  par- 
ties have  been  engaged  in  a  course  of  deal- 
ings and  there  is  an  antecedent  indebtedness 
in  favor  of  one  as  against  the  other,  and  an 
account  or  bill  purporting  to  be  a  statement 
of  the  account  is  rendered  by  the  creditor  to 
the  debtor,  who  retains  the  same  for  an  un- 
reasonable length  of  time  without  objection,  this 
is  evidence  of  his  assent  to  the  correctness 
of  the  account,  and,  accordingly,  is  an  account 
stated.    See  1  Corpus  Juris,  p.  691,  sec.  276,  p. 


695,  Sec.  288.  See,  also,  cases  In  Decennial 
and  Century  Digest,  'Accounts  Stated,'  {  6." 
CHanlon  v.  Jess,  58  Mont.  415,  193  Pac.  65, 
14  A  L:  R.  237. 

See,  also,  Baldwin  v.  Silver,  68  Mont.  495, 
193  Pac.  750. 

[3]  Evidence  showing  an  account  stated  la 
sufficient  to  support  a  cause  of  action  on  an 
open  account  Roy  v.  King's  Estate,  55 
Mont  667,  179  Pac.  821 ;   1  Cyc.  485. 

We  are  of  the  opinion  the  plalntiflF  made 
a  showing  sufficient  to  go  to  the  Jury;  we 
therefore  recommend  that  the  judgment  and 
order  appealed  from  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

PER  CURIAM.  Tor  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  Is  remanded  for  further  proceedings. 


LEE 


(63  Mont.  262) 

V.  STOCKMEN'S  NAT.  BANK   OF 
HARDIN  et  al.     (No.  4722.) 


(Supreme  Court  of  Montana.     May  8,  1922. 
Rehearing  Denied  June  19,  1922.) 

1.  Fraud  «=3<)4(l)— Aotual  fraud  question  of 
fact. 

As  to  whether  actual  fraud  defined  by  Rev. 
CkKles  1921,  {  7480,  has  been  practiced,  is  a 
question  of  fact  under  section  7482. 

2.  Fraud  «=»50— Burden  of  proof  on  party  al- 
leging fraud. 

The  burden  of  proof  is  upon  the  one  who 
alleges  actual  fraud. 

3.  Fraud   «=>3  —  Elements   of   actual   fraud 
•tatedL 

In  order  to  go  to  the  jury,  plaintiff  must 
make  out  a  prima  fade  case  embracing  the 
elements  of  actual  fraud,  viz.  a  representation, 
its  falsity,  its  materiality,  the  speaker's  knowl- 
edge of  its  falsity,  or  ignorance  of  its  truth, 
his  intent  that  it  should  be  acted  upon  by  the 
person  and  in  the  manner  reasonably  contem- 
plated, the  hearer's  ignorance  of  its  falsity,  his 
reliance  upon  its  truth,  his  right  to  rely  there- 
on, and  consequent  injury. 

4.  Trial  ®=3t59— Nonsuit  proper  whera  plaintiff 
fall*  to  prove  case. 

Under  Rev.  Codes  1921,  |  9317,  a  judgment 
of  nonsuit  is  proper  where  the  plaintiff  fails  to 
prove  a  case  for  the  jury,  and,  when  no  sub- 
stantial evidence  has  been  introduced  by  the 
party  npon  whom  the  burden  rests,  a  question 
of  law  for  decision  by  the  court  is  presented. 

5.  Fraud  4=320  —  Deoeptloa  by  misrepresenta- 
tion essential. 

Since  it  is  essential  that  the  party  to  whom 
a  misrepresentation  is  made  should  be  deceived 
thereby  and  believe  it  to  be  true,  one  can  se- 
cure no  redress  for  a  misrepresentation  which 
he  knew  to  be  false,  nor  failure  to  disclose  facts 
which  he  knew  to  exist. 
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C.  Fraud  «=»64(5)— Evideic*  of  frantf  iitfao- 
Ibb  porohMe  of  ohattol  nortBago  notes  held 
InsoffleleBt  to  tako  omo  to  Jory. 

In  an  action  by  the  vice  president,  who  was 
also  director,  of  defendant  bank,  to  recover  for 
frandulent  representations  by  defendant's  cash- 
ier in  seHing  plaintiff  notes  secared  by  a  chattel 
mortgage  on  antomobile  without  disclosing  the 
fact  tliat  certain  cars  had  been  sold  by  mort- 
gagor, evidence  held  insufficient  to  take  the 
case  to  the  jury,  it  appearing  that  plaintiff  was 
in  as  favorable  a  position  as  defendant  to  know 
the  true  situation  and  all  the  facts  pertaining 
thereto. 

Appeal  from  District  Court,  Big  Horn 
County ;  A.  C.  Sp«icer,  Judge. 

Action  by  Walter  O.  Lee  against  the  Stock- 
men's National  Bank  of  Hardin  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Gninn  ft  Haddox,  of  Hardin,  and  BCcIntire 
ft  Murphy,  of  Helena,  for  appellant. 

C.  F.  GiUette,  of  Hardin,  and  E.  K.  Enter- 
llne,  of  Denver,  Colo.,  for  respondents. 

OAI/EN,  J.  This  is  an  action  to  recover 
damages  for  alleged  false  and  fraudulent 
representations  made  to  plaintiff  by  the  de- 
fendant relied  upon  by  the  plaintiff,  as  a 
result  of  which  he  was  Induced  to  purchase 
from  the  d^oidant  at  face  value  two 
overdue  promissory  notes  executed  by  one 
Thomas  C.  Smith,  secured  by  chattel  mort- 
gages on  certain  automoUles,  aggregating  in 
amount  $3,366.36.  Seven  thousand  dollars 
are  claimed  as  actual  and  $2,000  as  exempla- 
ry damages.  Upon  issues  Joined,  the  cause 
was  tried  before  a  Jury.  At  the  conclusion 
of  plaintifTs  case,  defendants  moved  the 
court  for  a  nonsuit,  which  was  granted,  and 
Judgment  thereupon  entered  for  defendants, 
with  their  costs.  The  appeal  Is  from  the 
Judgment,  and  from  the  order  denying  plaln- 
tifTs  motion  for  a  new  trial. 

But  one  question  is  presented  decisive  of 
the  case,  via.:  Did  the  court  err  in  granting 
a  nonsuit? 

It  appears  that  one  Thomas  O.  Smith  was, 
on  January  1,  1918,  indebted  to  the  plaintiff 
In  the  sum  of  $1,606  and  interest,  represent- 
ed by  two  promissory  notes  past  maturity; 
that  the  plaintiff  had  on  that  date  commenc- 
ed action  to  recover  thereon,  In  which  an 
attachment  Issued  and  levy  was  attempted 
to  be  made  upon  certain  automobiles  covered 
by  two  chattel  mortgages  of  record,  executed 
by  Smith  as  mortgagor.  In  favor  of  the  de- 
fendant bank,  mortguKoe.  In  an  effort  to  pro- 
tect his  demand  and  secure  payment  there- 
of, the  plaintiff  went  to  the  defendant  bank, 
paid  off  the  amount  of  Smith's  indebtedness 
to  the  bank,  aggregating  $3,366.35,  and  the 
notes  and  chattel  mortgages  securing  the 
same  were  tliereupon  assigned  and  delivered 
to  the  plaintiff.    At  the  time  of  this  transac- 


tion, tbe  plaintiff  was  accompanied  by  his 
attorney,  John  L.  Waddell,  and  the  sheriff, 
John  Klfer.  The  business  was  conducted  by 
the  defendant  Garvey  as  cashier  of  the  beak, 
in  the  presence  of  the  attorney  and  the  sher- 
iff ;  indorsements  being  made  by  the  attorney. 
Thereupon  the  slieriff  was  given  the  mort- 
gages and  directed  by  the  plaintiff  to  fore- 
close on  the  automobiles  therein  described, 
under  a  power  of  sale  contained  in  the  mort- 
gages. 

In  several  instances  the  sheriff  took  from 
the  possession  of  persons  claiming  ownership 
by  purchase  from  Smith,  automobiles  cover- 
ed by  said  chattel  mortgages,  resulting  In 
actions  in  claim  and  delivery,  all  of  which 
terminated  adversely  to  the  plaintiff.  See 
the  case  of  Luther  v.  Lee  (Mont.)  204  Pac. 
365.  In  this  action  plaintiff  seeks  actual 
damages  for  loss  of  the  amount  paid  to  the 
bank  by  him  in  exchange  for  the  Smith  notes 
and  chattel  mortgages,  the  amount  of  Smith's 
independent  indebtedness  to  the  plaintiff, 
and  for  the  expenses  and  costs  incurred  by 
him  in  litigation  In  an  endeavor  to  recover 
the  property  covered  by  such  mortgages. 
By  way  of  proof  of  the  alleged  fraud  and 
misrepresentation.  It  aiq>ears  that  the  de- 
fendant Garvey,  acting  as  the  agent  of  the 
defendant  bank,  represented  to  the  plaintiff, 
at  and  before  the  purchase  by  him  of  Smith's 
notes  and  the  chattel  mortgaged  securing 
the  same,  that  such  mortgages  were  In  full 
force  and  effect;  that  none  of  the  property 
described  therein  had  been  released  or  dis- 
charged from  the  liens  of  the  same;  and 
that  they  were  unpaid  and  undischnrgod. 
Plaintiff  was  one  of  the  organizers  of  the  de- 
fendant bank,  its  vice  president,  and  a  mem- 
ber of  Its  board  of  directors  and  loan  com- 
mittee. 

The  plaintiff  Lee  testified  on  direct  exam- 
ination. In  part,  as  follows: 

"0.  T.  Oarvey  was  engaged  in  business  in 
Hardin,  Mont.,  on  the  Zlst  day  of  Januarr, 
1918,  as  cashier  of  the  Stockmen's  National 
Bank,  and  also  as  a  director.  He  has  be«n 
cashier  of  that  bank  since  the  bank  opened,  I 
think  the  5th  of  September,  1917;  I  am  not 
positive.  0.  T.  Oarvey  was  in  charge  of  the 
business  of  that  bank  at  the  time  it  opened  on 
January  21,  1918.  As  to  whether  he  had  full 
charge  of  all  the  business  transacted  there,  I 
thought  he  bad.  He  had  as  far  as  I  was  con- 
cerned. When  Mr.  Garvey  was  there,  he  had 
charge  of  the  windows  and  moneys  in  making 
loans.  •  •  •  I  had  talked  to  Mr.  Garvey 
about  the  indebtedness  of  Thomas  0.  Smith  to 
me  on  these  two  notes.  *  *  *  Q.  And  just 
state  to  the  jury  what  Mr.  Garvey  advised  you 
and  told  you  to  do.  A.  Why,  Mr.  Garvey  and 
I  talked  this  over  several  times,  but  a  day  or 
two  before  that  be  advised  me  to  take  up  this 
mortgage  and  foreclose  on  it.  As  to  the  sub- 
stance of  what  Mr.  Garvey  told  me,  it  would  be 
bard  to  say.  I  talked  it  over  with  Mr.  Garvey 
and  asked  him  if  he  bad  evit  given  any  con- 
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■«Dt  to  sen  any  of  tbese  can,  to  release  any 
of  them.  I  refer  to  the  cars  mentioned  in  this 
mortgase,  Pord  cars  and  Buicks.  Mr.  Garvey 
told  me  witli  reference  to  taking  up  these  mort- 
gages: That  is  a  good  way  for  you  to  get 
even,  and  also  save  the  bank  foreclosing  on  it.' 
He  says:  'You  have  got  to  do  it'  He  says: 
That  is  the  way  for  you  to  get  your  money.' 
He  says.  There  is  plenty  there  to  pay  the 
bank,  to  take  up  these  mortgages,'  and  to  pay 
me  part  anyway.  I  was  to  be  paid  by  fore- 
closing on  this  mortgage,  taking  the  cars,  and 
selling  them.  Attachment  was  discussed  by  me 
and  him  at  that  time.  I  asked  him  how  much 
there  was  due  on  it  at  the  time,  and  he  told  me 
how  much  there  was  and  how  much  stuff  there 
was.  *  *  *  And  to  what  was  said  by  Qarrey 
to  me  as  to  bow  I  was  to  proceed  to  get  the 
money  on  these  cars  and  the  mortgage,  he  just 
advised  me  to  take  up  this  mortgage  and  fore- 
close on  them,  foreclose  on  the  mortgage. 

"Q.  Anything  said  about  an  attachment  suit? 
A.  Yes.  Weil,  there  was  quite  a  little  said 
at  the  time,  but  be  advised  me  to  take  up  this 
mortgage  at  the  bank  and  attach  these  cars 
and  foreclose  this  mortgage.  There  was  quite 
a  little  said.  After  I  had  this  talk  with  Garvey, 
I  had  other  talks  with  bim.  Q.  Before  you 
took  up  the  mortgages?  A.  Well,  I  would  say 
there  for  two  days,  every  time  he  would  meet, 
that  was  about  all  we  would  talk  about.  I 
think  Mr.  Waddell  was  with  me  at  one  time 
when  I  had  subsequent  talks  about  taking  up 
this  mortgage.  Mr.  Waddell  at. that  time  ask- 
ed Mr.  Garvey  if  he  had  ever  given  any  per- 
mission to  sell  these  cars.  I  think  the  date  of 
that  was  •  *  *  the  morning  of  the  21st. 
That  was  the  time  that  I  made  the  payment  to 
the  bank,  the  afternoon  of  the  21st.  Mr.  Gar- 
vey was  there  with  me  and  Waddell  at  the  time 
WaddeU  asked  this  question.  In  answer  to 
Waddell's  question,  Garvey  told  us  he  had  nev- 
er released  them  in  any  way.  There  were  other 
tilings  said  there  at  the  time  Waddell  and  I 
were  there.  I  think  I  mentioned  about  the 
Paisley  car  and  the  Small  car  and  my  own  car, 
whidi  was  supposed  to  be  in  this  mortgage. 
Concerning  those,  I  told  Garvey  I  didn't  see 
where  I  could  hold  this  car,  on  account  of  the 
Paisley  car  and  the  Small  car  coming  through 
that  bank,  and  he  says:  'I  think  you  could.'  I 
says,  'I  think  you  have  been  paid  for  them,'  or 
words  to  that  effect,  'because  you  have  accepted 
their  notes.'  At  that  particular  time  Garvey 
said  that  the  cars  bad  not  been  absolutely  re- 
leased, none  of  them.  I  filed  suit  against  Smith 
on  the  two  notes.  •  •  •  I  took  up  the  chat- 
tel mortgage  from  the  Stockmen's  National 
Bank  on  the  Buick  and  Ford  cars.  I  did  that 
on  the  21st  day  of  January,  1918.  Mr.  Waddell 
and  Mr.  Kifer,  the  sheriff  of  this  county  at  that 
time,  were  with  me  when  that  was  done.  At 
the  time  I  paid  for  these  two  chattel  mortgages, 
when  Mr.  Kifer  and  Mr.  Waddell  were  there, 
Mr.  Garvey  made  the  remark  that  he  didn't  see 
how  Smith -was  going  to  stay  out  of  the  pen, 
providing  that  these  people  that  these  cars  was 
taken  from  would  crowd  him,  unless  they  was 
bis  friends  and  just  let  him  off;  and  also  it 
was  asked  there  in  the  presence  of  the  four  of 
as  if  he  had  ever  given  any  consent  to  release 
any  of  those  cars  in  any  way.  In  answer  to  that 
be  said,  'No.'  He  was  asked  if  be  gave  any 
authority  to  release  any  of  those  cars  and  gave 
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Smith  permission  to  sell  any  of  them,  and  he 
said  be  absolutely  did  not" 

And  farther  he  testified: 

"As  to  what  I  did  towards  taking  over  these 
Buick  and  Ford  cars  under  the  chattel  mort- 
gages, Mr.  Kifer,  Mr.  Waddell,  and  I  went 
over  there  and  gave  them  a  check,  after  I  had 
gone  to  Mr.  Waddell  and  got  the  papers  fixed 
up  and  turned  them  over  to  Mr.  Kifer.  What 
cars  I  got  under  the  mortgage  I  think  I  put 
in  the  garage  over  here.  Of  the  Ford  and 
Buick  cars  mentioned  in  these  two  chattel 
mortgages,  we  got  two  cars,  a  Ford  and  a  four- 
cylinder  Bnick.  I  guess  it  was  two  Fords  and 
one  Buick.  The  Buick  was  a  four-cylinder 
Bnick  that  Edgar  Jones  down  the  valley  here 
had.  Of  the  Ford  cars  described  in  the  chat- 
tel mortgage,  I  recovered  the  Young  and  Luther 
cars  under  the  chattel  mortgage.  I  did  not  hold 
those  cars  and  dispose  of  them  and  sell  them. 
I  held  them  for  a  little  while  is  all.  They  re- 
plevined  them  and  took  them  back,  l%ey 
brought  suits  against  me." 

And  as  regards  his  connection  with  the 
bank  and  familiarity  with  its  business  and 
affairs,  he  testified  on  cross-examination: 

"I  can't  say  that  I  did  anything  at  all  on  my 
own  volition  about  the  matters  of  the  bank.  I 
talked  the  matter  over  with  Mr.  Bowman  and 
Mr.  Garvey;  Mr.  Garvey  more  than  Mr.  Bow- 
man. From  month  to  month,  as  I  attended  the 
directors'  meetings,  I  went  over  the  various 
notes  and  discounts  handled  by  the  bank.  Some 
of  them  I  approved;  some  we  would  sgree  on; 
some  we  would. not  agree  on.  At  any  rate,  I 
exercised  my  judgment  on  them,  ^en  after 
September,  1917,  along  that  year,  the  Smith 
notes  came  before  the  bank  for  consideration 
several  times  during  the  year.  As  to  whether 
I  inquired  at  any  time  as  to  the  status  of  his 
financial  condition,  I  would  like  to  answer  that 
so  the  jury  and  judge  and  all  will  understand. 
When  we  first  was  going  to  organise  this  bank, 
Mr.  Smith  goes  to  Mr.  Garvey  and  wanted  a 
loan,  and  I  told  Mr.  Garvey  not  to  let  Mr. 
Smith  go  too  far,  and  I  says,  'Get  security.' 
BIr.  Garvey  was  down  here  a  month  or  six 
weeks  before  the  bank  opened  up.  He  wis 
making  loans  to  other  people  besides  Smith.  If 
I  remember  right,  when  we  opened  the  bank. 
Smith  had  something  over  $14,000  of  notes, 
which  he  thought  when  we  got  opened  up  and 
got  these  notes,  because — be  thought  was  |8,- 
000,  and  Mr.  Langworthy  and  Mr.  Bowman 
jumped  all  over  him  about  it,  that  he  thought 
he  had  only  |8,000,  and  come  to  find  out  he 
had  about  14—about  that,  and  they  was  after 
him  to  cut  that  down,  until  I  took  this  up. .  I 
tjiink  I  was  a  witness  in  my  own  behalf  in  the 
Luther  case.  I  do  not  remember  every  word  I 
testified  about  this  same  matter  in  the  Luther 
case.  Q.  Didn't  you  testify  there,  in  answer 
to  a  question  of  mine  on  cross-examination, 
that  you  were  the  cause  of  Mr.  Smith  getting 
started  there  «t  the  Stockmen's  National  Bank 
and  getting  as  much  money  as  he  did?  A.  I 
think  I  did— in  this  way.  Getting  8  per  cent 
money,  but  I  told  Mr.  Garvey  to  get  plenty  of 
security  for  it.  As  to  whether  I  testified  (in 
the  Luther  case)  in  answer  to  the  following 
questions  by  you  'Why  were  you  so  solicitous 
about  asking  whether  he  turned  money  in  or 
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not?  A.  If  yon  want  to  know  that,  Mr.  Enter- 
line,  I  was  the  cause  of  Mr.  Smith  getting  start- 
ed there  and  getting  as  mncb  money  as  he  did,' 
I  will  say  I  might  have  swore  to  that  As  to 
whether  I  will  swear  now  that  I  didn't  so  tes- 
tify, I  wouldn't  say.  As  to  whether  that  is  cor- 
rect or  not,  1  wouldn't  say,  but  I  will  say  now" 
that  I  told  Garvey  to  hold  him  down.  I 
wouldn't  say  positively  to  the  jury  now  that  I 
didn't  give  that  evidence. 

"Q.  Didn't  you  know  before  you  purchased 
these  notes  that  Smith  was  from  time  to  time 
disposing  of  this  mortgaged  property?  A. 
Well,  the  Paisley  car  and  the  Small  car  and  iny 
own  car,  which  it  turned  out  that  my  own  car 
wasn't  mortgaged.  As  to  whether  you  asked 
me  the  following  question,  and  I  made  the  fol- 
lowing ansvferv(in  the  case  of  Luther  v.  Lee): 
'Q.  Did  you  know,  Mr.  Lee,  or  didn't  you  know, 
that  Mr.  Smith  from  time  to  time  was  selling 
this  mortgaged  property?  A.  Oh,  yes,  8ir._  It 
is  a  cinch  he  was  selling  it.'  It  is  a  cinch 
that  he  had  sold  some  of  it.  I  did  not  know 
that  he  was  disposing  of  this  mortgaged  prop- 
erty from  time  to  time,  only  what  I  have  men- 
tioned. In  this  particular  bank  case  I  knew 
that  he  had  disposed  of  that.  I  did  not  know 
his  financial  condition  exactly  when  I  took  him 
down  to  the  Stockmen's  National  Bank.  I  did 
know  that  I  was  an  indorser  there  on  a  note 
secured  by  a  mortgage  and  that  he  had  disposed 
of  the  property.  I  knew  Mr.  Smith  three  or 
four  years  before  these  transactions  arose.  He 
started  in  to  build  the  garage  in  which  he  after- 
wards transacted  his  business,  first  in  partner- 
ship with  me,  and  then  he  couldn't  keep  up  his 
end,  and  then  I  rented  the  garage  to  him.  Un- 
til the  1st  uf  November,  1917,  be  kept  his  cars 
and  transacted  his  business  at  my  garage.  I 
kept  my  car  in  that  garage.  I  was  not  there 
aknost  daily.  At  times  I  would  be  out  of  town 
for  a  week  or  ten  days.  When  I  came  to  town 
I  would  come  to  that  garage.  There  is  where 
he  kept  his  Buick  cars  and  the  Ford  cars  and 
the  Hupmobiles  until  November  1,  1917,  all  of 
which  were  mortgaged  in  the  general  transac- 
tion of  this  business.  Any  fool  would  know 
they  were  not  keeping  the  cars  just  for  exhibit. 
As  to  whether  I  knew  be  was  selling  them  in 
the  general  course  of  business,  any  fool  would 
know  that.  If  a  man  paid  cash  for  a  car  that 
was  mortgaged,  I  supposed  that  Smith  would 
turn  in  the  cash.  As  to  whether  that  was  the 
arrangement,  I  couldn't  say  what  arrangement 
Garvey  had.  I  did  not  make  any  investigation 
then  as  a  director  and  a  member  of  these  com- 
mittees as  to  the  financial  situation.  I  quit 
taking  my  cars  there  or  quit  being  on  friendly 
terms  with  Smith  on  the  1st  or  3d  of  Novem- 
ber. He  fiMt  went  into  the  garage  when  it  was 
first  built;  I  think  it  was  1915;  I  wouldn't 
say  when;  the  fall  of  1915,  I  think.  I  could 
not  say  I  was  acquainted  with  his  way  of  doing 
business  from  then  to  November.  This  note 
that  I  signed  as  an  indorser  in  the  First  Na- 
tional Bank  of  Hardin,  I  knew  that  that  was 
due  six  months  after  September  4,  1916,  as  it 
reads. 

"Q.  Let  me  understand.  When  yon  first  had 
the  conversation  with  Garvey,  whereby  you 
made  up  your  mind  to  bring  this  suit  and  pay 
the  note  of  the  First  National  Bank  and  take  op 
these  other  notes,  when  was  the  first  conver- 
sation had  in  reference  to  that?  A.  Well,  that 
I  really  made  up  my  mind  to  do  it?    Q.  No, 


when  you  had  the  conversation  with  Garvey. 
A.  Well,  you  said  when  was  the  first  conversa- 
tion I  had  and  when.  I  wonld  say  the  first  con- 
versation I  had  was  four  or  five  days  before. 
We  might  have  been  up  in  Garvey's  room. 
There  wasn't  a  day  that  Garvey  and  I  wasn't 
together  going  to  eat,  or  something  like  that. 
My  purpose  in  taking  Waddell  down  there 
after  I  talked  to  Garvey  was  because  he  was 
my  attorney.  I  wanted  to  take  him  down  there 
because  I  wanted  him  and  Garvey  to  talk  it 
over.  Q.  And  what  was  your  purpose,  you  say, 
to  have  him  tell  it  before  Waddell,  or  what?  A. 
That  is  to  have  him  look  over  these  papers— to 
have  him  look  over  the  mortgage  and  one  thing 
another.  That  was  the  purpose,  for  assigning 
them  over  to  me.  That  is  the  reason  that  I 
took  Waddell  down  there,  and  draw  up  the 
necessary  papers  for  me — ^to  take  up  the  pa- 
pers. That  is  what  Garvey  advised  me  to  do — 
to  take  up  the  mortgage.  That  I  would  go  and 
get  Waddell  is  not  the  only  thing  I  said.  As 
to  what  else  I  said  at  that  time  when  I  went 
there  before  I  brought  Waddell  down,  we  might 
have  talked  over  some  other  business.  It  ia 
true  that,  as  I  attended  meetings  from  time  to 
time  after  the  bank  was  started,  monthly  meet- 
ings, notes  were  turned  in  by  Smith  on  the 
sales  of  various  cars  that  were  mortgaged,  and 
I  waa  present  at  the  meeting  and  approved 
them.  I  will  have  to  say  that  I  never  had  mudi 
to  say  about  Smith's  notes;  just  as  I  told 
Mr.  Garvey  not  to  let  Smitii  go  too  far.  I 
knew  at  all  times,  and  before  January  21,  1918, 
that  Smith  was  doing  business  on  borrowed 
money  and  mortgaging  his  stock  from  time  to 
time  to  secure  his  indebtedness.  He  was  doing 
business  on  borrowed  money,  but  we  had  agreed 
at  a  directors'  meeting  some  time  before  January 
not  to  carry  him  any  more  on  borrowed  money. 
I  knew  he  was  selling  Hupmobiles  and  Buicka 
and  Fords  in  the  course  of  bis  business,  and,  I 
think,  Overlands. 

"Q.  You  knew  before  yon  purchased  these 
notes  on  January  21, 1918,  that  Smith  was  bor- 
rowing money  from  the  Stockmen's  National 
Bank  and  he  would  secure  all  those  loans  by 
mortgages  on  the  cars  that  he  was  handling? 
A.  Well,  not  all  loans,  I  didn't  know.  I  didn't 
know  what  cars.  Q.  As  director  of  the  bank, 
you  never  made  any  suggestion,  did  you,  to 
take  back  any  of  these  cars  that  were  being 
sold  by  Smith,  the  mortgaged  property?  A. 
Just  as  I  told  you.  The  only  three  that  waa 
mentioned  was  my  own  and  this  here  Paisley 
car  and  the  Small  car.  The  money  was  turned 
in  when  we  approved  those  notes.  Q.  In  the 
former  trial,  Mr.  Lee,  in  the  trial  of  the  Luther 
case,  in  January  of  this  year,  didn't  you  testify 
that  Garvey  advised  you  that  Smith  had  sold 
part  of  the  mortgaged  property?  A.  Yea,  he 
advised  me  about  this  Paisley  and  Small  car.  I 
can't  say  that  I  testified  that  he  advised  me 
about  any  other,  because  I  don't  think  he  did. 
I  can't  say  positively  about  that.  Q.  As  to  the 
record  in  that  caae  (Luther  v.  LeO,  on  your 
cross-examination,  as  follows:  'Q.  And  you 
never  made  any  inquiry  before  you  bought  the 
note?  A.  I  never  did,  outside  of  talking  to 
Mr.  Garvey  about  it  as  I  have  said.  Q.  Then 
Mr.  Garvey,  cashier  of  the  bank,  advised  yoa 
before  you  purchased  the  note,  he  had  sold 
this  mortgaged  property,  at  least  a  part  of  it? 
A.  Well,  yes,  sir,  I  knew  of  two  of  them  he  said 
was  the  Paisley  and  the  Small  car.'    I  think  that 
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is  all  right.  And  it  ia  richt  that  I  never  made 
any  inquiry.  The  reason  that  I  wanted  Smith 
to  get  me  off  from  the  note  at  the  First  Na- 
tional Bank  and  the  Merchants'  National  was 
not  because  Smith  had  sold  all  the  property 
covered  by  the  mortgages  securing  these  notes. 
His  note  was  way  past  due,  and  really  until 
Mr.  Howe  spolce  to  me  about  this,  I  supposed 
this  one  was  taken  up.  I  knew  that  they  were 
secured  by  mortgages  to  the  bank,  but  I  sup- 
posed this  one  was  taken  up.  I  knew  then  that 
he  disposed  of  this  property  covered  by  the 
mortgage  securing  these  notes  on  which  I  was 
indorser  to  the  Merctiants'  National  and  the 
First  National  Bank.  Q.  Now,  calling  your 
attention  to  page  59  of  the  record  in  your  tes- 
timony that  you  gave  in  the  Luther  trial,  the 
questions  propounded  to  you  by  me  on  cross- 
examination  at  the  trial  and  your  answers:  'Q. 
Well,  let  me  ask  yon  this,  Mr.  Lee,  when 
you  bought  this  note  in  question  prior  to  that, 
what  investigation  did  you  make  as  to  what 
mortgaged  property  was  still  undisposed  of  un- 
der that  mortgage?  A.  What  mortgaged  prop- 
erty was  stiU  undisposed  of?  Q.  Tes.  A. 
Well,  now  I  cannot  say  that  I  made  any.  Q. 
Ton  didn't  make  any  investigation  at  all?  A. 
No,  sir;  not  of  the  mortgaged  property — that 
wasn't  disposed  of  or  anything.  Q.  You  knew 
at  the  time  yoo  bought  (referring  to  one  of 
the  notes  in  suit  here)  some  of  it  was  dispos- 
ed of?  A.  It  is  a  cinch  some  had  been  dispos- 
ed of.  I  talked  to  Mr.  Oarvey  about  it  after- 
wards.'   A.  I  did. 

"By  the  Court:  iJid  you  so  testify— that  !■ 
the  question.  A.  Well  npt  in  this  case  here 
DOW.  I  did  60  testify  in  the  Luther  cAse.  Con- 
tinuing quotation  of  the  testimony  on  page  60 
of  the  witness  in  the  case  of  Luther  v.  Lee: 
'Q.  And  at  a  meeting  held  before  you  bought 
that  note.  Weren't  Mr.  Smith's  financial  condi- 
tions talked  over  and  the  fact  disclosed  he  had 
sold  a  lot  of  this  mortgaged  property?  A. 
Well,  there  was  some,  yes,  sir.  I  think  Mr. 
Garvey  was  authorized  by  some  of  the  directors 
to  make  Mr.  Smith  pay  this  note.  Q.  And  you 
knew  then  before  you  bought  this  note  in  ques- 
tion that  Smith  had  disposed  of  a  lot  of  the 
mortgaged  property  and  the  notes  hadn't  been 
paid,  didn't  you?    A.  I  would  not  say  "a  lot." ' 

"Mr.  Enterline:  This  is  on  page  60:  *Q. 
Didn't  you  know  at  all  times  yourself  that 
Smith  in  the  automobile  business  was  disposing 
of  mortgaged  property?  A.  Well,  not  all  the 
time;  no  I  didn't.,  Q.  Didn't  you  know,  Mr. 
Lee — in  the  first  place  you  started,  you  and  he, 
to  build  a  building,  and  that  fell  through,  didn't 
it?  A.  It  never  got  much  of  a  start.  He  fib- 
bed to  me  a  little  bit,  I  guess.  Q.  So  you  knew 
Us  financial  condition  was  such  that  he  was 
doing  business  by  borrowed  money,  secured  by 
mortgages,  did  you?  A.  Yes,  sir;  he  was  bor- 
rowing money,  and  Smith  gave  me  the  impres- 
sion he  had  money.  He  always  said  he  could 
get  plenty  of  money.  Q.  He  was  still  borrow- 
ing money?  A  Any  of  us  borrow  money;  I 
am  at  present  myself.' 

"I  did  not  know  it  part  of  the  time.  After 
having  to  take  up  this  note,  I  did.  Referring 
to  the  meeting  we  had,  in  which  Mr.  Smith's 
financial  conditicHi  was  talked  of,  Mr.  Richard- 
son, one  of  the  directors,  did  not  tell  me  that 
he  was  my  customer  and  that  I  would  have  to 
take  it  up.  With  reference  to  my  claim  of 
variotts  item*  of  damages,   I  have   that   list 


with  me,  I  think.  The  first  item  which  I  gar* 
was  P.  W.  Young.  That  was  paid  out  on  com- 
promise. $183  was  paid  to  him  on  the  com- 
promise. That  was  after  I  was  beat  in  th« 
Luther  case.  Young  had  a  Ford  car.  We 
learned  that  he  had  that  Ford  car.  I  will  say 
some  time  in  January — the  last  of  January, 
1918.  Before  I  purchased  the  notes,  I  bad  not 
made  any  inquiry  about  that  car  that  be  had. 
Young  lived  about  12  miles  north  of  Hardin. 
I  linew  him.  I  believe  I  learned  that  Young 
had  one  of  these  cars  through  Waddell  looking 
it  up  and  finding  out  where  it  went  after  we 
started  this  action.  I  suppose  I  couUk  have 
found  that  out  before  I  purchased  th^p>tes 
if  I  had  made  an  investigation.  The  next  item 
is  Fraser  Bros.  They  purchased  a  six-cylinder 
Buick,  covered  by  one  of  the  mortgages  I  in- 
troduced in  evidence.  That  six-cylinder  Buick 
was  a  touring  car.  I  paid  them  $52.50.  I  had 
the  sheriff  go  and  take  the  car  from  their  pos- 
session and  the  Fraser  Bros,  replevined  it  back. 
I  paid  that  money  out  on  a  compromise  with 
those  parties.  I  knew  the  Fraser  Bros,  before 
I  purchased  these  mortgages.  As  far  as  I 
know,  they  are  reputable  people.  I  suppose  I 
could  have  found  out  where  it  was  before  I 
purchased  the  mortgage.  I  paid  them  $52.50. 
'That  was  a  Buick  covered  by  one  of  the  mort- 
gages introduced  in  evidence  here.  The  next 
item  is  Edgar  Jones.  He  had  purchased  a 
Buick,  four-cylinder.  That  was  also  one  of 
the  ones  mentioned  in  this  mortgage.  I  found 
out  that  he  had  that  the  same  as  the  others. 
After  Mr.  Waddell  started  out,  we  found  out 
where  we  had  these  cars.  It  was  quite  a  littis 
before  we  found  out  who  had  all  these  cars.  I 
said  the  last  one  was  Kdgar  Jones,  four-cylin- 
der Buick.  The  Fraser  Bros,  had  a  six-cylin- 
der Buick.  Both  of  those  were  touring  cars. 
The  last  one  I  mentioned  was  Jones.  I  knew 
Jones.  He  is  a  citizen  of  this  county.  He  lives 
about  10  or  11  miles  north  of  here.  All  these 
parties  that  I  have  mentioned  so  far,  all  claim 
to  have  purchased  this  property  from  Tom 
Smith  whUe  he  was  engaged  in  the  automobile 
business  right  here  in  this  town.  Of  course,  if 
I  had  conducted  the  investigation  before  I  pur- 
chased these  mortgages,  I  would  have  learned 
that  fact.  Probably  it  would  have  taken  me 
quite  a  while.  In  that  case,  I  paid  $125.  That 
was  in  the  way  of  compromise  also.  The  next 
one  that  I  have  dovra  here— of  course,  that 
isn't  paid  yet— the  Luther  judgment.  Of  course, 
I  am  charging  that  up  to  this  man  and  I 
haven't  paid  it  I  had  my  lawyers  argue  a 
motion  for  a  new  trial  in  that  case.  I  don't 
know  as  my  intentions  is  to  keep  on  fighting 
that  case.  I  don't  know  whether  I  am  charged 
here  with  abusing  him — sort  of  fining  me  in 
that  case.  It  may  be  that  I  was  fined  when  I 
took  the  car  away  from  the  man,  if  that  is  the 
way  you  look  at  it,  if  that  was  the  rule  on 
which  I  was  punished  there.  I  paid  the  sher- 
iff $80  for  going  and  getting  these  cars  and 
one  thing  another  mentioned  in  their  expenses. 
He  got  the  cars  mentioned  in  here.  He  got  the 
Small  car.  That  is  not  included  in  this.  He 
got  the  Paisley  car.  That  is  not  included  in 
this.  As  to  whether  I  sent  him  out  after  the 
Paisley  car  and  the  Small  car,  although  as  you 
remember  my  testimony,  I  told  Garvey  I  could 
never  get  them— I  told  Garvey  we  couldn't  hold 
them;  that  was  my  idea.    Still,  I  sent  the  aher- 


Digitized  by 


Google 


628 


207  PAOIPIO  RKPORTBB 


(Mont 


iff  out,  slnoe  Ur.  Garrey  insisted  we  coald.    I 
SMined  to  be  under  the  dominatioo  of  Qarvey. 

"Q.  Now  what  else,  wliat  other  cars  did  you 
find  under  tliis  mortgage — I  am  referring  now 
to  the  Bnick  mortgage— other  than  the  two 
touring  cars  that  you  hare  mentioned?  A. 
What  other  cars  under  this  mortgage?  Q.  Yes. 
A.  Well,  my  car  was  supposed  to  be  under  the 
mortgage.  It  is  on,  it  is  mentioned.  My  car, 
this  Buick  roadster,  model  E44,  was  my  car. 
That  is  the  description  of  my  car  which  I 
bought.  Come  to  find  oat,  I  bought  the  car 
before  the  mortgage  was  given.  Q.  Now  this 
not»^d  mortgage  were  passed  on  by  you  as 
one  WF  the  directors,  after  it  was  given,  at 
one  of  those  meetings,  was  it  not,  before  you 
bought  it?  A.  Before  I  bought  the  car?  Q. 
No,  no,  t>efore  yon  bought  the  mortgage.  A. 
Tea,  I  did  not,  as  one  of  the  directors,  pass  upon 
Exhibit  F  (the  mortgage  covering  the  Buick 
cars)  in  this  case  as  all  right,  in  which  my  car 
was  described,  and  which  I  now  say  I  purchased 
before  the  mortgage  was  given.  As  to  whetBer 
or  not  it  was  rejected,  there  was  quite  a  little 
_  talk  about  it.  Mr.  Garvey  was  notified  by  the 
'  directors  to  get  after  Smith  and  dose  in.  We 
told  him  to  get  the  money  from  Smith  and  make 
him  cut  down  on  the  loan — ^words  to  that  effect., 
I  did  not  conduct  an  investigation  as  a  director 
of  that  bank  at  any  Ume  as  to  the  situation  of 
the  mortgage  and  the  condition  of  the  property, 
for  I  relied  upon  Mr.  Garrey's  statements." 

John  H.  Kifer,  a  witness  for  the  plaintiff, 
who  occupied  the  position  of  sheriff  In  Big 
Horn  county  In  1918,  testified,  in  part: 

"I  recall  a  transiaction  that  Mr.  Lee  had  with 
reference  to  some  chattel  mortgages  against 
a  man  named  Thomas  C.  Smith.  With  regard 
to  that  transaction,  I  think  I  was  present  when 
any  inquiries  were  made  as  to  Uie  status  of 
the  property  covered  by  the  mortgages.  As  I 
recall  it,  it  was  the  day  that  we  took  the  mort- 
gage  up  at  the  Stockmen's  Bank.  I  don't  think 
I  talked  With  anybody  at  the  Stockmen's  Na- 
tional Bank,  but  I  heard  the  conversation,  I 
think,  that  was  directed  there  with  Waddell 
and  Lee;  I  think  was  there.  I  think  the  con- 
versation was  bad  with  Mr.  Garvey.  I  beard 
something  in  that  conversation  that  was  said- 
by  Mr.  Garvey,  for  instance.  It  was  with  ref- 
erence to  whether  or  not  he  gave  Smith  permis- 
sion to  dispose  of  any  of  the  property,  auto- 
mobiles. I  heard  Mr.  Garvey  say,  in  response 
to  that  inquiry,  that  he  had  not.  That  is  prac- 
tically all,  I  believe,  that  I  just  recall  at  this 
time  of  the  conversation  that  was  had  at  that 
time  in  my  presence.  As  to  whether  I  had  any- 
thing at  all  to  do  with  these  mortgages  until 
after  this  conversation,  it  was  just  about  that 
time.  I  think  I  was  possibly  taking  up  the 
mortgage  at  that  time,  or  near  then.  If  you 
direct  my  attention  to  what,  if  anything,  I  did 
with  reference  to  any  of  the  property  covered 
by  these  two  chattel  mortgages,  I  would  state 
that  I  think  it  occurs  to  me  that  we  made  an 
attempt  to  get  in  possession  of  some  of  them. 
When  I  made  the  attempt,  we  had  some  luck, 
and  some  we  didn't.  Some  of  them  wouldn't 
give  them  up.  I  found  the  property  scattered 
throughout  the  county,  and  some  of  them  we 
never  did  find." 

John  L.  Waddell,  a  witness  for  the  l^aln- 
tiff,  testified,  in  part,  as  follows: 


"I  was  in  the  law  business  in  the  month  of 
January,  1918.  I  had  something  to  do  as  the 
attorney  of  Mr.  Lee  with  reference  to  some 
chattel  mortgages  owned  by  the  Stockmen's 
National  Bank  in  the  month  of  January,  1918. 
I  was  present  when  some  conversation  was  bad 
between  Mr.  Lee  and  Mr.  Garvey  with  refer- 
ence to  some  chattel  mortgages.  If  I  remem- 
ber correctly,  the  time  when  this  conversation 
was  had  waa  the  morning  of  January  21,  1918, 
in  the  Stockmen's  National  Bank  in  the  town 
of  Hardin.  I  recall  who  was  present  when  that 
conversation  was  had.  Mr.  Garvey  and  Mr. 
Lee  and  myself  were  present.  There  was  no- 
body else  present  right  at  that  time.  I  know 
a  man  named  Kifer  who  was  sheriff  at  that 
time.  As  to  whether  he  was  present  at  that 
time,  he  was  present  at  a  second  conversation 
that  we  had,  and  Mr.  Kifer  and  Mr. -Garvey  and 
Mr.  Lee  and  myself.  As  to  what  was  said  and 
what  was  done  at  that  conversation,  Mr.  Lee 
had  me  prepare  papers  for  an  attachment 
against  the  property  of  Mr.  Smith,  and  we 
checked  up  the  items  on  the  mortgages  held 
by  the  Stockmen's  National  Bank  and  the  Bal- 
lantine  State  Bank  against  property  of  Mr. 
Smith.  That  was  in  the  first  conversation. 
Mr.  Lee  was  present.  Mr.  Garvey  and  I  check- 
ed that  over.  As  to  how  long  after  the  first 
conversation  the  second  conversation  was  had, 
it  occurs  to  me  that  was  some  time  in  the 
afternoon-  of  the  21st  of  January,  1918.  Bdr. 
Garvey  and  Mr.  Kifer  and  Mr.  Lee  and  myself 
were  present  at  that  second  conversation.  As 
to  what  conversation  was  &ad  at  that  time,  Ur. 
Lee  opened  the  conversation,  I  believe.  Any- 
how, he  made  the  statement  tiiat  we  were  going 
to  attach,  or  that  he  was  going  to  attach,  the 
property  of  Smith,  and  that  he  was  going  to 
arrange  to  take  up  the  mortgages  held  by  tha 
Stockmen's  National  and  the  Ballantine  Stata 
Banks.  He  stated  that  to  Garvey.  Mr.  Garvey 
immediately  produced  the  bank's  copy  of  the 
mortgage,  and  we  began  to  go  over  the  items, 
and  I  asked  Mr.  Garvey  if  permission  bad  been 
given  for  the  sale  of  those  cars,  and  he  said: 
'No,  only  Smith  must  account  to  me  for  the 
purchase  price  before  title  could  be  secured.' 
That  was  not  all  of  the  conrersation  with  ref- 
erence to  the  mortgaged  property.  We  then 
asked  the  amounts  due,  and  a  check  waa 
drawn." 

And  on  cross-examination,  be  testified  as 
(<dlows: 

"As  to  when  X  was  employed  by  Mr.  Lee  to 
bring  the  attachment  suit,  with  reference  to 
January  21st,  it  must  have  been  a  matter  of  a 
week  or  ten  days  before  that  That  Is,  I  waa 
consulted  about  the  matter  a  little  before  that. 
I  was  not  consulted  by  Mr.  Lee  relative  to  an 
attachment  suit  against  Mr.  Smith  a  week  or 
ten  days  before  January  2l8t;  it  was  with  ref- 
erence to  a  foredosure.  I  was  consulted  about 
bringing  a  suit  about  a  week  or  ten  days  prior 
— somewhere  about  there — I  don't  just  remem- 
ber. I  am  not  positive  whether  I  had  already 
drawn  the  papers  and  commenced  the  action  be- 
fore I  went  to  the  bank  on  January  21,  191& 
I  don't  know  what  day  the  action  was  ffled.  I 
must  have  bad  out  the  attadiment  becaose  w« 
bought  (brought)  it  under  that  act  of  the  Leg- 
islature which  provided  that,  after  attachment 
writ  was  issueid,  we  could  then  buy  up  the 
mortgaged  property.    It  might  have  bc«i  filed 
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that  day,  but  It  was  surely  filed  before  the  sec- 
ond conTersation  when  Mr.  Kifer  was  presoit; 
bnt  possibly  it  might  not  hare  been  filed  when 
we  had  the  first  conversation.  In  the  course 
of  that  coDTersation — either  the  first  or  second 
— I  asked  Garrey  as  to  whether  he  consented  to 
the  selling  of  three  of  these  particular  cars,  I 
think,  as  to  whether  he  consented  to  sell  to 
those  particular  individuals.  As  to  whether  Mr. 
Garvey  told  me  that  the  arrangement  was  that 
any  sales  made  by  Smith,  Smith  was  to  account 
to  the  bank  for  the  purdiase  price;  he  did  not 
teU  me  in  those  words.  As  near  as  I  can  re- 
member, it  was  that  the  purchase  price  must 
be  accounted  to  Garrey.  He  didn't  say  that  if 
that  was  done  it  would  be  satisfactory,  but  I 
judged  from  what  he  said.  •  •  •  I  mention- 
ed those  particular  individuals,  but  I  knew  as 
attorney  for  Lee  that  certain  of  those  cars 
had  passed  out  of  the  possession  of  the  mort- 
gagor at  the  second  conversation.  At  the  sec- 
ond conversation,  we  found  out  that  some  of 
those  cars  were  not  in  the'  possession  of  the 
mortgagor.  That  was  not  before  IJee  paid  the 
money.  The  second  conversation  was  when  I 
and  Ekifer  and  Lee  went  down  there.  I,  as  rep- 
resenting Mr.  Lee,  knew  the  importance  of  find- 
ing out  what  property  was  still  covered  by  this 
mortgage,  and  I  made  no  investigation  other 
than  the  conversation  we  bed  with  Mr.  Gar- 
vey. I  was  on  friendly  terms  with  him,  and 
am  now,  as  far  as  I  know.  I  did  not  go  over 
to  the  garage  and  make  any  investigation  before 
making  this  investigation.  As  to  whether  I 
could  have  found  out  if  I  had  made  the  investi- 
gation just  as  the  sheriff  did,  making  attach- 
ments, I  never  made  the  practice  to  investigate 
those  things  myself.  As  to  whether  I  knew 
the  importance  as  a  lawyer  and  man  buying  a 
mortgage,  I  relied  entirely  upon  the  statements 
of  Mr.  Garvey.  My  recollection  is  that  the  suit 
was  filed  before  we  purchased  the  notes,  but 
there  might  have  been  a  conversation  or  two 
before  we  filed  the  suit.*' 

l%e  plaintiff  then  offered  in  evidence  the 
testimony  of  C.  T.  Garvey,  taken  by  deposi- 
tion In  the  case  of  John  Latber  v.  Walter 
O.  Lee  et  al.,  and  four  other  cases  then  pend- 
ing in  the  district  coart  of  Big  Horn  county. 
On  direct  examination,  he  testified: 

"After  the  taking  of  these  three  mortgages 
which  have  been  testified  to,  and  which  are  at- 
tached to  the  complaints  which  I  have  identi- 
fied, I  did  not  at  any  time  give  to  Thomas  C. 
Smith  any  authority  to  sell  any  of  the  automo- 
biles mentioned  in  any  one  or  all  of  these  chat- 
tel mortgages.  I  did  not  know  that  Thomas 
C.  Smith  ever  sold  to  John  Luther  a  four-cyl- 
inder, model  T,  Ford  tonring  car,  described  in 
the  complaint  as  car  number  2220238.  He 
never  advised  me  at  asy  time  that  he  had  sold 
that  car  to  John  lather.  Thomas  Smith  never 
advised  me  that  he  had  sold  to  P.  W.  Toung 
one  Ford  automobile  numbered  2247443,  includ- 
ed in  the  mortgage  covering  Ford  automobiles, 
which  I  hare  heretofore  identified.  I  never 
knew  he  sold  that  ear  to  P.  W.  Toung.  Thom- 
as C.  Smith  never  told  me  that  he  had  sold  to 
Edgar  Jones,  one  Buick  automobile,  touring 
car,  model  ESS,  frame  349296,  motor  368667. 
I  did  not  know,  at  any  time  prior  to  the  sale  of 
this  note,  that  Thomas  C.  Smith  had  sold  the 
cars  just  mentioned  to  John  Lather,  P.   W. 


Young,  and  Edgar  Jones.  I  never  knew,  prior 
to  the  sale  of  these  three  notes,  1,  2,  and  3,  to 
Walter  O.  Lee,  by  my  bank,  that  that  car  had 
been  sold  to  Gibbs.  Prior  to  the  time  I  sold 
the  notes.  Exhibits  1,  2,  and  3,  to  Walter  O. 
Lee  under  demand  of  the  sheriff,  as  I  testified, 
Thomas  C.  Smith  had  never  told  me  of  his  hav- 
ing sold  cars  other  than  those  described  in  the 
complaint,  or  answers,  in  the  five  present  ac- 
tions, that  were  covered  by  these  three  mort- 
gages and  mentioned  in  these  complaints." 

Upon  cross-examination,  he  testified: 

"When  I  took  the  notes  •  •  •  which  are 
also  secured  by  chattel  mortgages  on  automo- 
biles handled  by  Mr.  Smith  in  the  conduct  of  his 
automobile  business,  I  knew  then,  as  cashier  of 
the  Stockmen's  National  Bank,  he  was  from 
time  to  time  disposing  of  the  mortgaged  prop- 
erty under  the  same  agreement,  and  I  con- 
sented to  that,  that  is,  on  condition  that  he 
should  turn  in  the  proceeds  to  the  bank.  That 
was  a  private  agreement  between  me  and  Mr. 
Smith;  I  acting  as  cashier  of  the  Stockmen's 
National  Bank,  and  Mr.  Smith,  of  course,  acting 
for  himself.  As  to  whether  I  gave  my  con- 
sent as  cashier  of  the  Stockmen's  National 
Bank  that  he  should  from  time  to  time  dispose 
of  the  mortgaged  property,  that  is,  sell  it,  but 
that  he  should  turn  the  proceeds  of  the  sales 
when  he  made  them  in  to  the  bank,  I  would 
say  cash  sales  were  to  be  indorsed  and  the 
notes  O.  K.'d  by  me.  With  reference  to  these 
specific  instances  where  the  sales  were  made, 
be  didn't  come  out  and  tell  me  he  sold  the  cars 
to  these  fellows.  Sure,  1  knew  he  sold  them 
to  somebody.  They  weren't  there.  As  to 
whether  I  knew  when  I  took  all  these  chattel 
mortgages  as  cashier  of  the  Stockmen's  Na- 
tional Bank,  and  also  as  an  officer  of  the  Bal- 
lantine  State  Bank,  at  that  time  that  the  only 
way  Smith  had  to  pay  would  be  to  sell  this 
mortgaged  property,  I  would  say  these  loans 
were  not  the  full  valuation.  We  didn't  stake 
him  the  full  amount  of  a  carload  of  cars.  I 
knew  there  is  where  he  would  get  his  money. 
He  was  in  the  automolnle  business,  sure,  to 
sell  automobiles.  Surely  he  could  not  take  the 
merchandise  over  in  one  place  and  let  them 
stand  there  doing  nothing.  Surely,  I  knew  at 
the  time  on  November  27,  1917,  when  he  paid 
this  $1,000  on  note  marked  Exhibit  3,  that  he 
must  have  sold  some  cars  to  get  that  money. 
He  must  have  sold  some  cars,  but  I  didn't 
know  what  cars  he  was  selling.  Q.  Every  time 
he  came  in  and  paid~any  money,  you  accepted 
the  money  and  didn't  want  to  know  what  car 
he  sold;  but  you  were  satisfied?  A.  Selling 
cars  and  indorsing  it  on  the  paper,  that  was  all 
right.  I  made  no  objection.  With  reference  to 
tliis  particular  mortgage  introduced  in  evi- 
dence, I  knew  that  Mr.  Smith  was  going  to  sell 
these  automobiles  to  various  purchasers  from 
time  to  time  while  the  mortgage  was  in  exist- 
ence. I,  as  cashier  of  the  bank,  consented  to 
him  doing  that.  I  consented  as  cashier  on  be- 
half of  tte  bank  to  him  selling  these  automo- 
biles from  time  to  time  in  due  course  of  busi- 
ness, and  that  was  our  arrangement  and  under- 
standing." 

The  foregoing  synopsis  constitates  the  gist 
of  all  of  the  plaintiCTs  testimony  offered  in 
support  of  his  complaint, 
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[1,2]  As  defined  by  oar  statute,  section 
7480,  B.  0.  M,  1921— 

"Actual  fraud,  within  the  meaning  of  this 
chapter,  consists  in  any  of  the  following  acts, 
committed  by  a  party  to  the  contract,  or  with 
his  connivance,  with  intent  to  deceive  another 
party  thereto,  or  to  induce  him  to  enter  into  the 
contract:  (1)  The  suggestion,  as  a  fact,  of 
that  which  is  not  true,  by  one  who  does  not 
believe  it  to  be  troe;  <2)  The  positive  asser- 
tion, in  a  manner  not  warranted  by  the  informa- 
tion of  the  person  making  it,  of  that  which  is 
not  true,  though  be  believes  it  to  be  true;  (3) 
The  suppression  of  that  which  is  true,  by  one 
having  knowledge  or  belief  of  the  fact;  (4) 
A  promise  made  without  any  intention  of  per- 
forming it;  or,  (S)  Any  other  act  fitted  to  de- 
ceive." 

As  to  whether  actual  frand  has  been  prac- 
ticed is  a  question  of  fact  (section  7482,  R. 
C.  M.  1921),  and  the  burden  of  proof  is  up- 
on the  one  who  alleges  it.  Lindsay  v.  Kroe- 
ger,  37  Mont  231,  95  Pac.  839. 

[3]  In  order  to  go  to  the  jury  the  plain- 
tiff must  make  out  a  prima  facie  case  em- 
bracing the  elements  of  actual  fraud,  viz.: 
(1)  A  representation;  (2)  its  falsity;  (3)  its 
materiality;  (4)  the  speaker's  knowledge  of 
its  falsity,  or  ignorance  of  its  truth ;  (5)  his 
Intent  that  it  should  be  acted  upon  by  the 
person  and  in  the  manner  reasonably  con- 
templated: (6)  the  hearer's  ignorance  of  its 
falsity;  (7)  his  reliance  upon  its  truth;  (8) 
his  right  to  rely  thereon ;  (9)  and  his  ccmse- 
quent  and  proximate  injury.    26  C.  J.  1062. 

"When  it  appears  that  a  party,  who  claims 
to  have  been  deceived  to  his  prejudice,  has  in- 
vestigated for  himself,  or  that  the  means  were 
at  hand  to  ascertain  the  truth  *  *  *  of  any 
representationn  made  to  him,  his  reliance  upon 
such  representations,  however  false  they  may 
have  been,  affords  no  ground  of  complaint." 
Orinrod  v.  Anglo-American  Bond  Co.,  34  Mont. 
169.  85  Pac.  891;  Power  &  Bros.  v.  Turner, 
37  Mont.  521,  97  Pac.  960;  26  C.  J.  1140. 

"One  cannot  secure  redress  for  fraud  where 
he  acted  in  reliance  upon  his  own  knowledge 
or  judgment  based  upon  independent  inves- 
tigation."   26  C.  J.  1162. 

[4]  A  Judgment  of  nonsuit  is  proper  where 
the  plaintiff  fails  to  prove  a  case  for.  the  Ju- 
ry (section  9317,  B.  C.  M.  1921);  and  when 
no  substantial  evidence  has  been  introduced 
by  the  party  upon  whom  the  burden  rests,  a 
question  of  law  for  decision  by  the  court  is 
presented.  Brophy  v.  Idaho  Produce  &  Pro- 
vision Ck>.,  31  Mont  279,  78  Pac.  493;  Escal- 
Uer  T.  Great  Northern  By.  Co.,  46  Mont.  238, 
127  Pac.  468,  Ann.  Gas.  1914B,  468. 

[B,  •]  In  our  opinion  the  district  court 
properly  granted  a  nonsuit  as  the  proof 
clearly  establishes  the  fact  that  the  plain- 
tiff was  in  a  position  as  favorable  as  the  de- 
fendant to  know  the  true  situation  and  facts 
pertaining  thereto.     The  plaintiff  was  vice 


president  of  the  defendant  bank,  one  of  ita 
directors,  and  a  member  of  its  examining 
and  discount  committees.  He  was  the  cause 
of  Smith  doing  business  with  the  l)ank  And 
obtaining  as  much  money  as  he  did.  He 
knew  that  Smith  was  doing  business  on  bor- 
rowed money,  that  Smith  was  selling  au- 
tomobiles In  the  course  of  trade,  and  that 
same  were  mortgaged.  He  had  been  indors- 
er  on  Smith's  notes,  secured  by  mortgaged, 
cars,  which  mortgaged  property  he  knew 
was  sold  and  disposed  of  by  Smith,  notwith- 
standing the  mortgage.  He  was  with  Gar- 
vey  constantly  when  In  Hardin,  visited  with 
him,  slept  with  htm,  ate  with  him,  worked 
with  him  In  the  bank  in  connection  with  the 
conduct  of  the  business  of  the  bank,  fre- 
quently discussed  the  condition  of  Smith's 
indebtedness  and  the  mortgage  secnrity 
therefor.  He  rented  the  garage  to  Smith, 
used  by  him  as  his  place  of  business,  kept 
his  car  therein,  and  frequently  visited 
Smith's  garage.  He  himself  boupht  a  Buick 
car  from  Smith,  which  he  thought  was  cov- 
ered by  chattel  mortgage,  allowing  him  m. 
credit  of  $600  on  rent  due  for  the  garage, 
paying  him  $700  cash,  which  cash  he  learn- 
ed upon  inquiry  had  not  been  turned  In  t<» 
the  bank.  He  knew  of  the  sale  of  cars  made 
by  Smith  to  Small  and  Paisley,  which  cam 
were  covered  by  chattel  mortgages  to  the 
bank. 

Since  it  Is  essential  that  the  party  t»- 
whom  a  misrepresentation  is  made  should  be 
deceived  thereby,  and  believe  it  to  be  true, 
one  can  secure  no  redress  for  a  misrepre- 
sentation, which  he  knew  to  be  false,  nor  for 
failure  to  disclose  facts  which  he  knew  to- 
exist.  If  the  representee  knew  the  truth,  it 
is  obvious  that  he  was  neither  deceived  nor 
defrauded,  and  that  any  loss  he  may  sustain 
is  not  traceable  to  the  representations,  bat 
Is  in  effect  self-inflicted.  The  facts  disclosed 
in  this  action  present  a  case  falling  clearly 
within  the  rule  of  caveat  emptor  under  the 
great  weight  of  authority.  The  evidence 
was  not  sufficient  to  take  the  case  to  the  Ja- 
ry.  The  weakness  of  plaintiff's  position 
prompts  the  remark  that  Just  because  one 
brings  a  lawsuit  or  appeals  a  case  to  thi» 
court  is  not  Indicative  that  either  Is  meri- 
torious. Under  all  of  the  evidence  submit- 
ted, the  plaintiff  failed  to  prove  his  case, 
and  in  our  opinion  the  nonsuit  was  proper- 
ly granted. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

COOPEB  and  HOtiOWAT,  JJ.,  and 
ATERS,  District  Judge  (sitting  in  place  off 
REYNOI/DS,  J.,  disqualified),  concur. 

BRANTLY,  O.  J.,  being  absent,  takes  De- 
part in  the  foregoing  opinion. 
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AUSTBY  V.  YELLOWSTONE  VALLEY 
MORTGAGE  CO.    (No.  4788.) 

(Snpreme  Court  of  Montana.    May  24,  1022.) 

1.  Army  aid  navy  ^334— Fedoral  Civil  Relief 
Act  not  In  conflict  with  state  statnte. 

Soldiers'  and  Sailors'  Civil  Relief  Act  (U. 
S.  Comp.  St  1918,  U.  S.  Comp.  St.  Ann.  Supp. 
1918,  §f  3078^8-3078^88),  suspending  during 
the  "present  war"  legal  proceedings  prejudicing 
the  civil  rights  of  persons  in  military  service, 
was  designed  to  protect  such  persons  while  in 
active  military  service,  while  Laws  1919,  c.  104, 
expressly  protects  them  from  foreclosure  of 
their  mortgages  only  for  one  year  after  an  hon- 
orable discbarge,  and  there  is  no  such  substan- 
tial conffict  between  them  as  to  render  the  lat- 
ter inoperative. 

2.  Army  and  navy  4=»34— Allegation  tuffloient 
under  statute  allowing  double  damages  to  dis- 
charged eoldier  for  wrongfnl  foreclosure  of 
Mortgage. 

In  an  action  to  recover  for  foreclosure  of  • 
mortgage  contrary  to  Laws  1919,  c.  104,  pro- 
hibiting the  same  against  ex-service  men  for 
one  year  after  honorable  discharge,  an  allega- 
tion that  immediately  upon  securing  a  decree 
of  foreclosure  the  mortgagee  procured  the  sher- 
iff to  take  possession  of  the  mortgaged  prop- 
erty is  sufficient  under  section  5  thereof,  pro- 
viding any  person  whose  security  is  taken  con- 
trary to  the  act  may  recover  double  damages. 

3.  Army  and  navy  €=>34— Allegation  held  to 
necessarily  Imply  oppression,  fraud,  or  malice 
la  foreclosure  of  mortgage  op  property  of  dls> 
eharged  toliHer. 

In  an  action  by  discharged  soldier  to  re- 
cover donble  damages  for  foreclosure  of  a 
mortgage  and  taking  of  security  contrary  to 
Laws  1919,  c.  104,  f  5,  prohibiting  the  same 
against  ex-service  men  for  one  year  after  hon- 
orable discharge,  an  allegation  that  the  mort- 
gagee procured  the  sheriff  to  take  possession 
of  the  mortgaged  premises  before  sale  is  suf- 
ficient, even  though  recovery  depends  upon  op- 
pression, fraud,  or  malice,  without  express  use 
of  the  terms  "oppression,"  "fraud,"  or  "malice," 
and  even  thongb  the  statute  is  penal  and  per- 
mits recovery  of  more  than  compensation. 

4.  Army  and  navy  €=>34  —  Failure  to  allege 
plaintiff  discharged  soldier  employing  attor- 
ney to  set  aside  foreclosure  paid  or  was  lia- 
ble for  attorney  fee  sought  to  be  reooverad 
renders  complaint  Insuffldent. 

In  an  action  to  recover  damages  for  wrong- 
ful foreclosure  of  mortgage  against  an  ex-serv- 
ice man  within  one  year  after  honorable  dis- 
charge, under  Laws  1919,*  c.  104,  an  allegation 
in  the  complaint  that  plaintiff  was  compelled  to, 
and  did,  employ  an  attorney,  stating  the  rea- 
sonable value  of  the  services,  but  failing  to  al- 
lege payment  by  plaintiff  or  any  liability  to  pay 
therefor,  ia  insufficient. 

6.  Amy  and  navy  €si»34 — Not  recoverable  if 
nnneceesarlly  Incurred. 
In  an  action  to  recover  damages  for  wrong- 
ful foreclosure  of  a  mortgage  against  an  ex- 
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service  man  within  one  year  after  honorable 
discbarge,  under  Laws  1919,  c.  104,  damages  for 
time  lost  and  for  traveling  expenses  and  at- 
tending the  hearing  on  the  motion  to  vacate  the 
foreclosure  decree  could  not  be  recovered  where 
the  complaint  showed  that  the  motion  was  made 
on  affidavits,  and  therefore  plaintiff's  presence 
was  not  required;  only  damages  proximately  re- 
sultant from  defendant's  wrongful  act  being  re- 
coverable. 

6.  Army  and  navy  €=»34 — Costs  In  foreclosure 
suit  abide  Judgment  In  such  action  and  are  not 
recoverable  as  damages  In  action  for  wrong- 
ful foreclosure. 

In  an  action  by  an  ex-service  man  under 
Laws  1919,  c.  104,  for  damages  for  wrongful' 
foreclosure  of  a  mortgage  against  him  within  a 
year  after  honorable  discharge,  he  may  not  re- 
cover, as  damages  court  costs  paid  by  him  In 
the  foreclosure  suit,  which  must  abide  the  re- 
sult of  such  suit  under  Rev.  Codes  1921,  { 
9788,  as  he  cannot  recover  them  twice. 

7.  Army  and  navy  €=934— 'Act  extending  time 
for  foreclosure  against  ex-service  men  merely 
stays  entry  of  decree  In  suit  commenced  be- 
fore passage. 

A  foreclosure  suit,  commenced  before  Lawn 
1919,  c.  104,  prohibiting  foreclosure  of  a  mort- 
gage against  an  ex-service  man  within  a  year 
after  honorable  discharge,  waa  not  wrongful, 
and  the  effect  of  the  act  thereon  was  only  to 
stay  entry  of  a  decree  until  expiration  of  the 
time  limited  by  the  act. 

Appeal  from  District  Court,  Richland 
County;   0.  0.  Hurley,  Judge. 

Action  by  Nels  Austby  against  the  Tellow- 
stone  Valley  Mortgage  Company.  Frmn  a  de- 
fault Judgment  for  plaintiff  and  an  order  re- 
fusing to  set  it  aside,  defendant  appeals.  Re- 
versed and  remanded. 

Brattin  &  Ketter,  of  Sidney,  for  appellant 
Jens  Rlvenes,  of  Glendlve,  and  A.  A.  Gro- 
rud,  of  Helena,  for  respondent. 

HOLLOW  AT,  J.  This  action  was  brought 
to  recover  damages  for  the  wrongful  fore- 
closure of  a  mortgage.  Plaintiff  recovered 
Judgment  by  default,  and  defendant  appealed 
therefrom  and  from  an  order  refusing  to  set 
aside  the  default  and  permit  it  to  answer. 

The  complaint  alleges  that  plaintiff  was  in 
the  military  service  of  the  United  States  from 
June,  1917,  until  December,  1918,  on  which 
latter  date  he  watt  honorably  discharged;  , 
that  on  October  2,  1918,  defendant  herein 
commenced  an  action  in  the  district  court  of 
Richland  county  to  foreclose  a  mortgage 
which  plaintiff  had  theretofore  executed: 
that  such  proceedings  were  taken  that  oa 
July  1, 1919,  the  default  of  this  plaintiff  was 
entered,  and  a  decree  of  foreclosure  render- 
ed;  that  plaintiff  was  required  to,  and  did, 
employ  an  attorney  to  procure  the  decree  to 
be  set  aside,  and  it  was  set  aside  on  Septem- 
ber 3,  1919 ;   that  the  reasonable  value  of  the 
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attomey'a  wrrlces  was  $175;  that  plaintiff 
attended  the  bearing  on  the  motion  to  set 
aside  the  decree,  and  lost  seven  days'  time  to 
his  damage  In  tlie  sum  of  $42 ;  that  he  paid 
out  $28.60  in  traveling  expenses  to  attend 
such  hearing:  and  that  he  was  required  to 
pay  $2.50  court  costs.  These  items  aggregate 
$248,  and  the  prayer  is  that  plaintiff  recover 
double  that  amount  The  Judgment  follows 
the  prayer,  and  Is  for  $496. 

[1]  We  are  not  Impressed  by  the  argument 
advanced  by  defendant  that  chapter  104, 
Laws  of  1919,  is  not  operative.  If  there  were 
any  irreconcilable  conflict  between  this  act 
and  the  Soldiers'  and  Sailors'  Civil  Relief  Act 
(40  U.  S.  Stat  440  [U.  S.  Comp.  St  1918,  U. 
S.  Comp.  St  Ann.  Supp.  1919,  H  3078^a- 
3078U8S]),  then  clearly  the  federal  statute 
would  prevail,  at  least  to  the  extent  of  the 
repugnancy,  but  the  purpose  of  the  two  acts 
Is  altogether  different  The  preamble  to  the 
federal  statute  declares: 

"For  the  parpose  of  enabling  the  United 
States  the  more  snccessfnlly  to  prosecute  and 
carry  on  the  war  in  which  it  is  at  present  en- 
gaged, protection  is  hereby  extended  to  per- 
sona in  military  service  of  the  United  States  in 
order  to  prevent  prejudice  or  injury  to  their 
civil  rights  during  their  term  of  service  and 
to  enable  them  to  devote  their  entire  energy 
to  the  military  needs  of  the  nation,  and  to 
this  end  the  following  provisions  are  made  for 
the  temporary  suspension  of  legal  proceedings 
and  transactions  which  may  prejudice  the  civil 
rights  of  persons  in  snch  service  during  the 
continuance  of  the  present  war,"  etc. 

That  act  Is  distinctly  a  war  measure  de- 
signed to  protect  those  in  the  military  serv- 
ice of  the  government,  and  thereby  enable 
them  to  devote  their  entire  energies  to  the 
needs  of  the  nation.  Chapter  104  was  not 
enacted  imtil  March  4,  1919,  more  than  four 
months  after  the  Armistice  was  signed.  It  is 
not  Intended  to  afford  protection  to  persons 
while  in  the  military  service,  but,  on  the  con- 
trary, expressly  declares  that  its  protection 
extends  only  to  those  who  have  been  honor- 
ably discharged.  Si)eaking  in  general  terms, 
the  federal  act  protects  the  soldier  while  be 
is  In  active  military  service,  whereas  our 
state  statute  extends  protection  to  him  for 
one  year  after  his  service  has  been  terminat- 
ed by  an  honorable  discbarge.  There  is  not 
any  substantia]  conflict  between  the  two  acts. 
Chapter  104  differs  materially  from  the  stat- 
ute considered  in  Konkel  v.  State,  168  Wis. 
335,  170  N.  W.  715,  or  the  Oregon  Act  Involv- 
ed in  Fierrard  v.  Hocb,  87  Or.  71,  184  Pac. 
494,  191  Pac.  328. 

[2]  In  the  complaint  herein  It  Is  alleged 
that  immediately  upon  securing  the  decree  of 
foreclosure,  this  defendant,  plaintiff  In  the 
foreclosure  suit,  procured  the  sheriff  to  take 
possession  of  the  mortgaged  property.  If 
this  allegation  be  true,  the  case  is  brought 
within  the  meaning  of  aectloD  S  of  chapter 
104  aboT*. 


[S]  Assuming  that  the  statute  in  so  fiir  as 
it  authorizes  the  recovery  of  double  damages 
is  penal  in  character  (17  0.  J.  997),  and  tliat 
a  recovery  of  more  than  compensation  can  be 
had  only  in  the  event  that  the  person  causing 
the  damages  was  guilty  of  oppression,  fraud, 
or  malice  (McDonald  v.  Montana  Wood  Co., 
14  Mont  88,  35  Pac.  668,  43  Am.  St  Rep. 
016),  still  the  complaint  herein  is  not  open  to 
the  criticism  that  it  docs  not  warrant  a  re- 
covery of  double  damages  If  any  damages  are 
recoverable.  It  is  true  that  plaintiff  does 
not  employ  any  of  the  statutory  terms  "op- 
pression, fraud  or  malice,"  but  if  the  tucta 
stated  give  to  the  acts  of  the  plaintiff  in  the 
foreclosure  suit  the  character  of  oppression, 
fraud,  or  malice,  the  complaint  Is  sufficient 
and  the  allegation  that  the  plaintiff  in  tliat 
action  procured  the  sheriff  to  take  posses- 
sion of  the  mortgaged  premises  before  sale 
necessarily  Implies  that  he  acted  oppressive- 
ly, for  there  is  not  any  authority  in  law  for 
such  procedure. 

[4]  The  complaint  la  subject  to  other  6b- 
Jectlons  lodged  against  It  It  is  alleged  that 
plaintiff  was  compelled  to  and  did  employ  an 
attorn^  to  have  the  decree  set  aside,  and 
that  the  attorney's  services  were  of  the  rea- 
sonable value  of  $175,  but  it  Is  not  anywh«e 
alleged  that  plaintiff  has  either  paid  or  be- 
come liable  to  pay  that  sum  or  any  siun 
whatever.  In  principle,  the  case  Is  governed 
by  Plymouth  Gold  Mining  Co.  t.  United 
States  F.  &  O.  Co.,  35  Mont  23,  88  Pac.  566. 
10  Ann.  Cas.  931.- 

[S]  Actual  damages  are  claimed  in  the  sum 
of  $42  for  time  lost  and  $28.60  for  traveling 
expenses  In  attending  the  hearing  upon  the 
motion  to  vacate  the  foreclosure  decree,  but 
It  Is  alleged  In  this  complaint  that  the  motion 
to  vacate  the  decree  was  made  upon  affida- 
vits, 80  that  It  appears  impossible  that  plain- 
tifTs  presence  at  the  hearing  was  necessary, 
and  it  is  elementary  that  the  only  damages 
which  he  can  recover  are  those  which  result- 
ed proximately  from  the  defendant's  wrong- 
ful act. 

[6,  J]  It  is  alleged  that  plaintiff  was  requir- 
ed to  pay  $2.60  court  costs,  and  this  must  re- 
fer to  bis  appearance  fee  in  the  foreclosure 
suit  The  costs  in  that  action  will  abide  the 
Judgment  If  plaintiff  herein,  defendant  in 
that  suit  finally  prevails,  he  will  recover  his 
costs  as  a  matter  of  course.  Section  9788, 
Rev.  (Jodes  1921.  H^  cannot  recover  them  In 
that  action  and  also  In  this  one,  but  whether 
he  does  or  does  not  prevail  in  the  foreclosure 
suit,  that  item  of  expense  is  not  a  proper  ele- 
ment of  damages  in  this  action.  The  foreclo- 
sure suit  was  instituted  before,  chapter  104 
was  enacted;  hence  the  commencement  of  the 
action  was  not  wrongfuL  The  only  effect  of 
the  act  was  to  stay  the  entry  of  a  decree  un- 
til the  time  therein  mentioned  expired. 

The  complaint  does  not  state  facts  sufll- 
dent  to  constitute  a  cause  of  action,  and  will 
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not  support  tbe  Judgment  The  Judgment  and 
order  ace  reversed,  and  the  cause  Is  remand- 
ed to  the  district  court  for  further  proceed- 
ings not  Inconsistent  with  the  views  herein 
expressed. 
Reversed  and  remanded. 

CXX)PER  and  GALBN,  JJ.,  and  ATERS, 
District  Judge  (sitting  In  place  o«  BRANTLX, 
0.  J.,  disquallfled),  concur. 


(63  MoDt.  435) 

McVEY  V.  JEMISON  et  al. 


(No.  4781.) 


(Supreme  Conrt  of  Montana,    llay  24,  1922.) 

1.  Appeal  and  error  «s>854(6)— Grant  of  new 
trial  sirpportable  on  any  Bround  alleged  not 
disturbed. 

The  action  of  the  trial  court  in  granting  a 
new  trial  will  not  be  disturbed  on  appeal,  where 
•opporteble  on  any  one  of  several  grounds  re- 
Hed  on. 

2.  Appeal  and  error  €=3979(2)— Discretion  In 
granting  new  trial  not  iflstnrbed  where  the 
evidence  Is  confliotlng. 

Where  the  evidence  is  conflicting,  the  dis- 
cretion of  the  trial  conrt  in  granting  a  new 
trial  will  not  be  disturbed  on  appeal,  in  ab- 
sence of  anything  showing  abuse  of  discretion. 

Appeal  from  District  Ck>urt  Missoula 
Coanty;  Asa  U  Duncan,  Judge. 

Action  by  Ralph  McVey  against  Abraham 
Jemison  and  Philip  Jemison.  Verdict  for 
plalntifT,  and,  from  an  order  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Richard  H.  Smith  and  Arthur  A.  Brown, 
both  of  Missoula,  for  aK>ellant 

HOLLOWAY,  J.  This  action  was  brought 
to  recover  damages  for  trespass  upon  real 
estate.  Plaintiff  alleges  that  from  January 
1, 1914,  to  January  1, 1919,  he  was  the  lessee, 
in  possession,  and  entitled  to  the  possession, 
of  100  acres  of  land  situated  In  Missoula 
county;  that  In  September,  1918,  the  de- 
fendants wrongfully  entered  upon  the  land 
and  plowed  up  and  destroyed  growing  crops, 
to  his  damage  In  the  sum  of  ^400.  The  an- 
swer is  a  general  denial.  The  cause  was 
tried  to  the  court  sitting  with  a  Jury,  and 
resulted  In  a  verdict  in  favor  of  plaintiff  for 
$150.  Upon  application  of  defendants,  the 
court  granted  a  new  trial  and  plaintiff  ap- 
pealed from  the  order. 
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[1]  The  notice  of  intention  to  move  for  a 
new  trial  specifies  all  the  statutory  grounds 
except  newly  discovered  evidence.  The  or- 
der granting  the  motion  is  in  general  terms, 
hence  It  will  be  sustained  if  It  can  be  upon 
any  of  the  grounds  mentioned  in  the  notice. 
Sell  V.  Sell,  68  Mont.  329,  193  Pac.  861. 

[2]  Among  the  grounds  relied  upon  are  In- 
sufficiency of  the  evidence  to  justify  the  ver- 
dict, and  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice,  and  upon  either  of  these 
grounds  the  order  may  be  sustained.  The 
evidence  is  in  direct  conflict  upon  the  ques- 
tion: Did  the  defendants  go  upon  the  land 
and  do  the  plowing  in  question  under  ex- 
pressed permission  f^om  the  plaintiff?  In 
the  district  court  is  lodged  the  sound  legal 
discretion  to  grant  or  refuse  a  new  trial  In 
a  case  where  the  evidence  is  conflicting,  and 
its  action  In  the  premises  will  not  be  disturb- 
ed on  appeal  except  for  manifest  abuse  of 
discretion.  Fournier  v.  Coudert,  34  Mont 
484,  87  Pac  455.  If  the  court  had  in  mind 
the  conflict  in  the  evidence  upon  the  matter 
to  which  reference  has  Just  been  made,  it 
did  not  abuse  Its  discretion  in  granting  the 
order.  If,  however,  the  court  i^olved  that 
conflict  in  favor  of  the  plaintiff,  the  evidence 
does  not  Justify  a  verdict  for  more  than 
nominal  damages  if  the  testimony  of  the  de- 
fendants as  to  the  extent  of  their  operations 
be  accepted  ns  true,  or,  if  plaintiff's  testi- 
mony be  accepted,  the  verdict  is  grossly  ex- 
cessive. 

The  district  conrt,  having  observed  the 
witnesses  on  the  stand,  was  in  a  mudi  more 
advantageous  position  to  Judge  of  their 
credibility  and  of  the  propriety  of  their  ver- 
dict than  are  the  members  of  this  court,  and 
the  order  granting  the  motion  will  not  be 
disturbed  in  the  absence  of  anything  to  In- 
dicate an  abuse  of  discretion.  In  Fadden  v. 
Butte  Miners'  Union,  60  Mont  104,  147  Pac. 
620,  this  court  said: 

"The  qnestion  in  the  first  instance  was  for 
the  jury,  and,  upon  motion  for  new  trial,  for 
the  judge  who  saw  the  witnesses  on  the  stand. 
If  he  was  satisfied,  as  he  may  have  been,  that 
the  preponderance  of  the  evidence  was  not  with 
the  plaintiff,  it  was  his  duty  to  set  the  verdict 
aside.  With  such  an  order  made  nnder  such 
circumstances  we  may  not  interfere." 

The  order  Is  affirmed. 
Affirmed. 

C300PBB  and  GALEN,  JJ.,  and  ATERS, 
District  Judge  (sitting  in  place  of  BRANT- 
liY,  O.  J.,  disquallfled),  concur. 
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(63  Moat.  50) 

STATE  ex  rel.  NEVILLE  v.  MULLEN  at  aL 
(No.  4939.) 

(Sapreme  Court  of  Montana.     April  6,  1922. 
Rehearing  Denied  June  12,  1922.) 

1.  Intoxicatlag  ilquora  «=>246— "Other  vehlde^' 
in  statute  relating  to  transportation  refers  to 
vehicles  of  character  of  those  enumerated. 

The  general  term  "other  vehicle"  of  Lawn 
1921  (Ex.  Sess.)  c.  9,  {  26,  providing  for 
search  and  seizure  when  any  officer  discoTers 
any  person  transporting  intoxicating  liquors  in 
any  buggy,  etc.,  or  "other  vehicle,"  is  limited  in 
its  meaning  to  designate  vehicles  of  the  general 
character  of  those  particularly  enumerated. 

[Eid.    Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Other.] 

2.  Intoxicating  liquors  ®=>245— Statute  de- 
nounoing  transporting  liquors  In  buggy,  etc, 
not  applicable  to  oarrying  In  hand  bag. 

Under  Laws  1921  (Ex.  Sesa.)  C.  9,  S  26, 
"other  vehicle"  being  construed  to  designate 
vehicles  of  the  general  character  of  those 
enumerated,  that  section  has  no  application  to 
the  seizure  of  liquors  transported  in  a  hand 
bag,  and  the  section  is  not  irreconcilable  with 
Laws  1917,  c.  143,  f  9. 

S.  Intoxicatina  liquor*  «=924S-.Stattttee  relat- 
ing to  traffic  and  possession  af  liquors  not 
being  Irreoonoilable,  each  to  be  given  effect. 
Laws  1921  (Ex.  Sess.)  c  9,  S  89,  declares, 
"Except    as    herein    otherwise    specified,    this 
act  shall  be  construed  as  supplemental  to  add 
a  part  of  all  laws  of  this  state  relating  to  in> 
toxicating  liquors,"   and  should   be   read   with 
Laws  1917,   c.   143,  as   constituting  one  gen- 
eral legislative   plan,  and,   there   being  no   ir- 
reconcilable   conflict    between    chapter    9    and 
chapter  143,   each  should  be  given  full  force 
and  effect. 

4.  Intoxicating  liquors  «=>244— Proceeding  to 
seize  liquor,  when  law  violated  In  officer's 
presence,  in  rem. 

The  proceeding  to  seize  liquor  when  the 
law  is  violated  in  the  officer's  presence,  war- 
ranted by  Lews  1917,  C.  143,  I  9,  is  in  rem,; 
and  is  independent  of  any  criminal  prosecu- 
tion for  violation  of  the  liquor  laws. 

5.  Intoxicating  liquors  4=»255— I nquiry  as  to 
officer's  right  to  seize  liquor  not  authorized 
when  record  does  not  disclose  that  liquor  was 
seized  as  evidence. 

Where  the  record  does  not  disclose  that 
liquor  was  seized  for  use  as  evidence,  an  in- 
quiry on  motion  for  return  of  the  liquor,  as 
to  the  sheriff's  right  to  the  possession  hM 
not  authorized. 

6.  Intoxicating  liquors  «=»249^RlBht  to  aelze 
liquor  without  process  ooextensive  with  right 
to  arrest  without  warrant. 

Under  Laws  1917,  C.  143,  |  9,  the  right  to 
seize  intoxicating  liqnors  without  process  is 
coextensive  with  the  right  to  arrest  without  a 
warrant,  and  the  authority  to  arrest  without  a 
warrant  is  conferred  in  the  same  terms  as  is 
the  like  authority  given  to  any  peace  officer  by 
Rev.  Codes  1921,  {  U753. 


7.  Arrest  <S=>63(3)— Ciroumstances  as  ts  tf- 
floor's  right  to  arrest  without  warrant  itatad. 

The  utmost  that  can  be  exacted  of  tli« 
officer  who  arrests  without  a  warrant  is  thit 
the  circumstances  shall  be  such  that  upon  them 
alone  he  would  be  justified  in  making  a  con- 
piaint  upon  which  a  warrant  might  issue.  lo 
other  words,  if  the  circumstances  are  such  that 
the  officer  could  properly  secure  a  warrant  of 
.arrest,  be  may  arrest  without  warrant  if  tbe 
offense  which  the  circumstances  tend  to  es- 
tablish was  committed  in  his  presence. ' 

8.  Arrest  €=>63 (4)— Intoxicating  liquors  &» 
249— Evidence  held  to  show  tl..-.t  officer  liad 
"probable  cause"  to  believe  law  was  being  vl*. 
lated. 

Where,  at  the  time  liquor  waa  seized  by 
the  sheriff,  he  knew  that  a  banquet  was  being 
given  at  a  hotel,  and  that  some  of  the  persons 
present  showed  effects  of  drinking,  and  that  de- 
fendant was  in  an  alley  immediately  west  of 
the  hotel  carrying  a  demijohn  which  was  in- 
cased in  a  wicker  cover,  only  partially  con- 
cealed |n  a  hand  bag,  and  that  defendant  had 
been  in  the  employ  of  one  of  the  persons  at- 
tending the  banquet  and  waa  then  acting  M 
such  employe,  aind  the  sheriff  had  been  in- 
formed that  be  was  transporting  liquor  to  de- 
liver it  to  the  banquet,  there  was  "probable 
cause"  to  justify  the  sheriff  in  securing  a  war- 
rant for  defendant's  arrest,  and  consequently 
the  seizure  of  liquor  without  warrant  waa  prop- 
er (citing  Words  and  Phrasea,  Second  Series, 
Probable  Cause). 
Oalen,  J.,  dissenting. 

Appeal  from  District  Court,  Powell  Coon- 
ty ;   Geo.  B.  Winston,  Judge. 

Proceeding  by  the  State,  cm  relation  of 
J.  E.  Neville,  SberiCT,  to  confiscate  certain 
intoxicating  liquors  seized  by  the  Sheriff. 
From  Judgment  confiscating  the  liquors  and 
ordering  them  destroyed,  Louis  llullen, 
claimant,  appeals.    Affirmed. 

C.  A.  Spauldlng,  of  Helena,  and  W.  B.  Eee- 
ley,  of  Deer  Lodge,  for  appellant. 

W.  D.  Rankin,  Atty.  Gen.,  and  L.  A.  Foot, 
Asst  Atty.  Gen.,  for  respondent 

HOLLOWAT,  3.  On  tbe  night  of  April  SO. 
1921,  the  sheriff  of  Powell  county  met  the 
defendant  Mullen  in  an  alley  in  the  city  of 
Deer  Lodge,  carrying  a  hand  bag  from  which 
protruded  the  top  of  a  demijohn,  the  demi- 
john containing  two  gallons  of  intoxicating 
liquor.  The  sheriff  without  a  warrant  seized 
the  hand  bag  and  the  demijohn  and  its  con- 
tents, and  on  May  2  filed  a  complaint  charg- 
ing the  transportation  of  Intoxicating  liquor 
in  violaticm  of  law  and  made  return,  setting 
forth  a  particular  description  of  the  liquor 
and  property  seized  and  of  the  place  where 
seized.  A  warrant  was  thereupon  issued  and 
delivered  to  the  sheriff,  commanding  him  to 
retain  possession  of  the  seized  property  un- 
til discharged  by  process  of  law.  At  the  same 
time  the  court  entered  an  order  fixing  the 
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time  and  place  for  .hearing,  and  a  citation  di- 
rected to  the  defendant  was  issued  and 
served.  Prior  to  the  hearing  defendant  filed 
his  verified  daitn  of  ownership  of  the  prop- 
erty and  demanded  a  return,  bat  at  the  hear- 
ing failed  to  offer  any  evidence  in  support 
of  his  claim.  Upon  the  hearing  the  state  of- 
fered its  evidence,  and  thereafter  a  Judg- 
ment was  dnly  given  and  made  confiscating 
the  property,  ordering  the  liqnor  destroyed 
and  the  hand  bag  and  demijohn  sold.  From 
that  Judgment  this  appeal  is  prosecuted. 

The  defendant  was  not  arrested  or  tried, 
and  it  ia  contended  that  the  district  court 
erred  in  entering  Judgment  forfeiting  the 
property  before  the  defendant  was  convicted 
of  violating  the  law. 

Chapter  143,  Laws  of  191T,  is  known  fa- 
miliarly as  the  Prohibition  Enforcement  Act 
Several  sections  of  that  act  were  repealed 
and  other  changes  in  the  law  effected  by 
diapter  9,  Laws  of  the  Extraordinary  Session 
of  1921.  Spealcing  in  general  terms,  chapter 
143  provides  two  distinct  methods  of  proce- 
dure, one  an)Ucable  to  cases  In  which  the 
enforcement  officer  had  probable  cause  for 
believing  that  the  liquor  laws  are  being  vio- 
lated, though  not  in  his  presence,  and  the 
other  applicable  to  cases  in  which  the  law  Is 
being  violated  in  the  presence  of  the  otncer. 
Section  7  provides  that  in  instances  of  the 
first  class  a  complaint  shall  be  made,  a  search 
warrant  issued,  a  search  made,  and  the  war- 
rant with  the  oSScer's  return  filed.  Section 
8  designates  the  procedure  then  to  be  follow- 
ed. Section  9  provides  for  cases  of  the  sec- 
ond class.  It  requires  the  officer,  without  a 
warrant,  to  arrest  the  offender  and  seize  the 
liquor,  vessels,  fixtures,  and  appurtenances, 
to  take  the  offender  before  the  court  or  Judge, 
make  complaint  charging  the  offense  com- 
mitted, and  furnish  a  particular  description 
of  the  liquor  and  property  seized  and  of  the 
place  where  the  same  were  seized.  There- 
upon the  court  or  Judge  shall  cause  a  war- 
rant to  issue  directing  the  officer  to  hold  in 
his  possession  the  seized  property  until  it 
shall  be  discharged  by  process  of  law.  The 
procedure  shall  then  conform  to  the  provi- 
sions of  section  8. 

[1]  The  present  proceeding  was  instituted 
and  prosecuted  upon  the  theory  that  there 
was  presented  a  case  of  a  violation  of  the 
law  in  the  presence  of  the  officer,  and,  though 
there  was  not  a  literal  compliance  with  the 
terms  of  the  statute,  the  defendant  cannot 
complain  that  he  was  not  arrested  or  taken 
before  the  court  or  judge.  Aside  from  this 
dereliction  of  duty  on  the  part  of  the  offi- 
cer, there  was  a  substantial  compliance  with 
the  provisions  of  sections  8  and  9  of  chapter 
143,  above.  Neither  section  8  nor  section  9 
was  repealed  in  terms  by  chapter  9,  Laws 
of  1921 ;  but  it  is  the  contention  of  the  de- 
fendant that,  by  necessary  implication, 'sec- 
tion 9  was  superseded  by  section  26  of  the 
later  act    Section  26  provides: 
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"When  any  officer  of  the  law  shall  discover 
any  person  in  the  act  of  transporting  in  vio- 
lation of  the  law,  intoxicating  liquors  in  any 
wagon,  baggy,  automobile,  water  or  air  craft, 
or  other  vehicle,  it  shall  be  his  duty  to  seize 
any  and  all  intoxicating  liquors  found  therein 
being  transported  contrary  to  law.  Whenever 
intoxicating  liquors  transported  or  possessed 
illegally  shall  be  seized  by  an  officer  he  shall 
take  possession  of  the  vehicle  and  team  or  auto- 
mobile, boat,  air  or  water  craft,  or  any  other 
conveyance,  and  shall  arrest  any  person  in 
charge  thereof.  Such  officer  shall  at  once 
proceed  against  the  person  arrested  under  the 
ptovisions  of  this  Act  in  any  court  having 
competent  jurisdiction.  •  •  •  The  court  up- 
on conviction  of  the  person  so  arrested  shall 
order  the  liquor  destroyed,  and  unless  good 
cause  to  the  contrary  is  shown  by  the  owner, 
shall  order  a  sale  by  pnblic  auction  of  the  prop- 
erty seized,"  etc 

The  words  "or  possessed"  In  the  second 
sentence  of  this  section  are  apparently  mean- 
ingless and  were  inserted  inadvertently.  The 
section  deals  exclusively  with  the  unlawful 
transportation  of  intoxicating  liquors  t^ 
means  of  a  wagon,  buggy,  automobile,  water, 
or  air  craft  or  other  vehicle,  and,  under  the 
rule  of  statutory  construction  universally  ap- 
plied by  courts,  the  general  terms  "or  other 
vehicle"  are  to  be  limited  in  their  meaning 
to  designate  vehicles  of  the  same  general 
character  as  those  particularly  enumerated 
(Helena  light  &  Ry.  Go.  t.  aty  of  Helena, 
47  Mont  18, 130  Pac.  446),  and  this  was  mani- 
festly the  Intention  of  the  Legislature,  as 
the  most  cursory  reading  of  the  section  will 
indicate. 

[2]  Under  this  construction  it  is  apparent 
at  once  that  section  26  has  no  application  to 
sudi  a  state  of  facts  as  here  presented,  and 
that  it  is  not  irreconcilable  with  the  provi- 
sions of  section  9  of  chapter  143. 

[3]  Section  39  of  chapter  9,  Laws  of  1921, 
declares  that — 

"Except  as,  herein  otherwise  specified,  this 
act  shall  be  construed  as  supplemental  to  and 
a  part  of  all  laws  of  tliis  state  relating  to  in- 
toxicating liquors." 

In  other  words,  the  Legislature  declared 
that  after  the  particularly  enumerated 
changes  in  prior  laws  had  been  effected,  chap- 
ter 9  should  tben  be  construed  as  supplemen- 
tal to  and  a  part  of  the  remaining  statutes 
dealing  with  this  subject,  and  this  declared 
purpose  the  courts  are  not  at  liberty  to  dis- 
regard. 

"Supplemental  statutes  indnde  every  species 
of  amendatory  legislation  which  goes  to  com- 
plete a  legislative  scheme."  First  State  Bank 
V.  Botthieau,  66  Mont  363,  185  Pac.  162,  8  A. 
L.  IL631. 

Construed  according  to  the  manifest  inten- 
tion of  the  Legislature,  chapter  9,  Laws  of 
1921,  is  to  be  read  with  chapter  143,  Laws 
of  1917,  as  constituting  one  general  legislative 
plan;  and,  since  there  is  not  any  irreconcU- 
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able  conflict  between  the  provlBlons  of  sec- 
tion 9  of  tbe  one  act  and  section  26  of  the 
other,  each  Is  to  be  given  full  force  and  ef- 
fect 

Prior  to  the  enactment  of  chapter  9,  Xaws 
of  1921,  a  statute  substantially  in  the  lan- 
guage of  section  9  of  chapter  143,  Laws  of 
1917,  had  been  held  to  be  not  suflBciently  com- 
prehenslre  in  its  terms  to  authorize  the  sei- 
zure of  an  automobile  or  other  lllie  rehlcle 
used  in  the  unlawful  transportation  of  intoxi- 
cating liquors  (One  Cadillac  Automobile  v. 
State  [OkL  Sup.)  172  Pac.  62),  and  apparent- 
ly it  was  the  purpose  of  our  Legislative  As- 
sembly, In  enacting  section  26  of  chapter  9 
above,  to  broaden  the  scope  of  the  laws  and 
avoid  the  conclusion  reached  in  the  Oklahoma 
case. 

[4]  This  proceeding,  warranted  by  section 
9,  c.  143,  is  in  rem  and  altogether  independ- 
ent of  any  criminal  prosecution  for  a  viola- 
tion of  the  liquor  laws.  State  v.  Kelly,  67 
Mont.  123, 187  Pac.  637;  State  v.  Nielsen,  67 
Mont  137,  187  Pac.  639.  We  need  not  deter- 
mine the  character  of  the  proceeding  author- 
ized by  section  26  of  chapter  9. 

[S]  Again  it  is  contended  that  the  trial 
court  erred  in  refusing  to  order  the  liquor, 
container,  and  hand  bag  returned  to  tbe  de- 
fendant upon  his  written  demand  therefor, 
seascmably  made,  and  the  decision  of  this 
court  in  State  ex  rel.  Samlin  v.  District  Court 
69  Mont  600,  198  Pac.  362,  is  invoked  in  this 
behalf.  In  the  Samlin  Case  we  went  no 
farther  than  to  hold:  (1)  That  a  search 
warrant  Issued  upon  a  complaint  or  afSda- 
Tit  which  does  not  set  forth  any  factn  show- 
ing, or  tending  to  show,  probable  cause.  Is 
void;  and  (2)  that  articles  seized  by  virtue 
of  such  warrant  should  be  suppressed  as  evi- 
dence and  returned  to  the  owner  whenever, 
in  a  direct  proceeding  instituted  prior  to  the 
hearing  to  test  the  validity  of  the  process, 
it  is  made  to  api>car  that  the  articles  were 
seized  unlawfully.  That  case  has  no  appli- 
cation to  the  facts  here  presented.  There  is 
not  a  suggestion  in  tbe  record  that  the  arti- 
cles in  question  were  seized  or  held  as  evi- 
dence. In  the  Samlin  Case  tbe  property  was 
ordered  returned  to  the  possession  of  the 
O'n'ner  only  as  an  incident  to  his  right  to 
have  it  suppressed  as  evidence.  We  do  not 
mean  to  intimate  that  one  whose  property 
is  seized  In  a  proceeding  of  this  diaracter 
cannot  contest  the  oHicer's  right  to  its  pos- 
session, but  only  hold  that  the  Samlin  Case 
does  not  authorize  the  inquiry.    . 

[6]  Prior  to  the  hearing,  defendant  moved 
the  court  to  quash  the  proceeding  upon  the 
ground,  among  others,  that  the  complaint 
and  sherlfTs  return  of  the  articles  seized  dis- 
closed that  there  was  not  any  violation  of 
law  in  the  presence  of  the  officer,  and  this 
notwithstanding  that  the  complaint  recites 
that  tbe  defendant  was  unlawfully  trans- 
porting Intoxicating  liquors  in  the  presence 
of  the  officer.    It  is  the  contention. of  counsel 


for  the  defendant  tliat  from  the  very  na- 
ture of  the  case  the  sheriff  did  not  know, 
and  could  not  know,  that  the  demijohn  con- 
tained intoxicating  liquor  at  the  time  the  ar- 
ticles were  seized  or  until  after  seiznre  and 
an  examination  of  the  contents  of  the  con- 
tainer ;  hence  the  seizure  was  unlawful.  As 
we  understand  this  contention,  it  is  that  to 
authorize  a  seizure  imder  section  9,  the  offi- 
cer must  have  actual,  personal  knowledge 
that  the  acts  of  the  alleged  ofl'ender  consti- 
tute a  violation  of  the  liquor  laws,  and,  if 
counsel  are  conwA,  then  tbe  arrest  and  sei- 
zure provision  of  section  9  becomes  a  dead 
letter;  for  practically  any  conceivable  cir- 
cumstances it  would  be  impossible  for  the 
officer  to  have  such  knowledge. 

[7]  Section  9  imposes  upon  the  sheriff  th« 
duty  to  arrest  tlie  offender  and  seize  tho 
contraband  articles  without  a  warrant  when- 
ever a  violation  of  the  liquor  laws  occurs  in 
his  presence.  The  right  to  seize  without  pro- 
cess is  thus  made  coextensive  with  the  right 
to  arrest  without  a  warrant  and  the  author- 
ity to  arrest  without  a  warrant  is  conferred 
in  the  same  terms  as  is  the  like  authority 
givoi  to  any  peace  officer  by  section  11753, 
R.  O.  M.  1921,  so  that  we  may  properly  de- 
termine the  scope  of  the  officer's  authority 
to  seize  under  section  9  by  determining'  the 
scope  of  his  authority  to  arrest  without  a 
warrant  Whatever  else  may  l>e  said  upon 
that  subject,  the  utmost  that  can  be  exacted 
of  the  officer  who  arrests  without  a  warrant 
is  that  the  circumstances  shall  be  such  that 
upon  them  alone  he  would  be  Justified  in 
maldng  a  complaint  upon  which  a  warrant 
might  issue.  In  other  words,  if  the  circum- 
stances are  such  that  the  officer  could  prop- 
erly secure  a  warrant  of  arrest,  he  may  ar- 
rest without  a  warrant  if  the  offense  whicb 
tbe  circumstances  tend  to  establish  was  com- 
mitted in  his  presence;  and  it  is  settled  in 
this  Jurisdiction  that  the  officer  need  not 
have  actual,  personal  knowledge  of  the  facta 
which  constitute  the  offense  in  order  to  be 
able  to  make  complaint  and  secure  a  war- 
rant. The  question  was  settled  in  State  t. 
McCaffery,  16  Mont  33,  40  Pac.  63,  wherein 
the  court  said: 

"It  seems  to  ns  that  the  proper  construction 
of  the  words  "probable  cause,'  as  used  in  th« 
Constitution,  may  be  facts  embodied  in  a  com- 
plaint  which  charges  the  offense  upon  informa- 
tion and  belief." 

The  doctrine  of  that  case  was  expressly 
approved  in  State  r.  Shafer,  26  Mont  11,  66 
Pac.  463. 

[I]  Reverting  to  our  premise  that  the 
sheriff  may  arrest  without  a  warrant  upon 
such  state  of  facts  as  would  Justify  the  issu- 
ance of  a  warrant,  it  becomes  necessary  to 
consider  what  circumstances  will  Justify  the 
issuance  of  a  warrant,  and  the  antboritiea 
are  unanimous  in  holding  that  there  must  be 
probable  cause.    The  terms  "probable  cause" 
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are  variously  defined,  but  an  analysis  of  the 
definitions  will  disclose  that  the  difference, 
if  any,  is  In  the  mode  of  expression,  rather 
than  in  the  substance. 

"Probable  cause  is  the  knowledge  of  facts,  ac- 
tual or  apparent,  strong  enough  to  justify  a 
reasonable  man  in  the  belief  that  he  has  lawful 
grounds  for  prosecuting  the  defendant  In  the 
manner  complained  of."  Burt  v.  Smith,  181  N. 
T.  1,  73  N.  E.  495,  2  Ann.  Cas.  576. 

"Probable  cause  [for  a  criminal  prosecution] 
is,  in  effect,  the  concurrence  of  the  belief  of 
gunt  with  the  existence  of  facts  and  circum- 
stances reasonably  warranting  the  belief." 
Runo  V.  WUIiams,  162  Cal.  444,  122  Pac.  1082. 

It  is  not  essential  to  probable  cause  "for  an 
arrest  •  •  *  that  the  accuser  shall  believe 
that  he  has  sufficient  evidence  to  procure  a 
conviction."  Michael  v.  Matson,  81  Kan.  360, 
105  Pac.  537,  L.  R.  A.  1915D,  1. 

"Probable  cause  does  not  depend  on  the  ac- 
tual state  of  the  case  in  point  of  fact,  for  there 
may  be  probable  canse  for  commencing  a  crimi- 
nal prosecution  against  a  party,  although  sub- 
sequent developments  may  show  his  absolute 
innocence."  Mundal  v.  M.  &  St.  L.  R.  Co.,  92 
Minn.  26,  09  N.  W.  273. 

"The  expression  'probable  cause,'  as  used  in 
the  federal  Constitution,  referring  to  the  is- 
suance of  warrants,  means  that  there  is  a  prob- 
ability that  a  crime  has  been  committed  by 
the  person  named  In  the  warrant."  Bx  parte 
Heacock,  8  Cat.  App.  420,  07  Pac.  77. 

In  Burt  T.  Smith  above,  the  New  York 
court  said: 

"One  may  act  apon  what  appears  to  be  tme, 
even  if  it  turns  out  to  be  false,  provided  he 
believes  it  to  be  true  and  the  appearances  are 
sufficient  to  Justify  the  belief  as  reasonable. 
Belief  alone,  however  sincere,  is  not  sufficient, 
for  it  must  be  founded  on  circumstances  which 
make  the  belief  reasonable." 

The  same  rule  as  applied  to  an  arrest 
without  warrant  is  stated  in  6  O.  J.  417,  as 
follows: 

"The  reasonable  and  probable  grounds  that 
will  justify  an  officer  in  arresting  without  a 
warrant  one  whom  he  suspects  of  felony  must 
be  such  as  would  actuate  a  reasonable  man 
acting  in  good  faith.  The  rule  is  substantially 
the  same  as  that  in  regard  to  probable  cause  in 
actions  for  malicious  prosecution,  and  there 
is  no  difference  in  its  application  between  ar- 
rests for  felonies  and  arrests  for  misdemeanors. 
The  necessary  elements  of  the  grounds  of  sus- 
picion are  that  the  officer  acts  upon  a  belief  in 
the  person's  guilt,  based  either  upon  facts  or 
circumstances  within  the  officer's  own  knowl- 
edge, or  upon  information  imparted  to  him  by 
reliable  and  credible  third  persons,  provided 
there  are  no  circiimstances  known  to  the  of- 
ficer BUfficieut  to  materially  impeach  the  in- 
formation received.  It  is  not  every  idle  and 
unreasonable  charge  which  will  justify  an  ar- 
rest. An  arrest  without  a  warrant  is  illegal 
when  it  IB  made  upon  mere  suspicion  or  belief, 
unsupported  by  facts,  circumstances,  or  credi- 
ble information  calculated  to  produce  such 
suspicion  or  belief." 
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See,  also.  Words  and  Phrases,  vol.  3,  Sec- 
ond Series,  1224  et  seq. 

The  record  before  us  discloses  these  facts: 
At  the  time  of  the  seizure  the  sheriff  knew 
that  a  banquet  was  being  given  In  the  Hot^ 
Deer  Lodge,  and  that  some  of  the  persons 
present  showed  the  effects  of  having  been 
drinking  intoxicating  liquors.  It  was  about 
9:30  of  the  evening  of  April  30th  while  the 
l:anguet  was  In  progress,  and  defendant  was 
in  an  alley  Immediately  west  of  the  hotel. 
He  was  carrying  the  demijohn,  which  was 
Incased  in  a  wicker  cover  and  only  partially 
concealed  in  the  hand  bag.  The  defendant 
was  then,  and  for  a  long  time  prior  thereto 
had  been,  in  the  employ  of  one  of  the  per- 
sons attending  the  banquet,  and  was  then  act- 
ing as  such  employee,  and  the  sheriff  had 
been  Informed  that  he  was  transporting  liq- 
uor to  deliver  It  to  his  employer  or  to  some 
other  person  at  the  banquet  We  need  not 
stop  to  consider  whether  this  evidence  would 
be  sufficient  to  convict  the  defendant  in  a 
criminal  action.  It  is  only  necessary  to  de- 
termine whether  the  sheriff  had  probable 
cause  to  believe  that  the  law  was  being  vio- 
lated, and  we  have  no  hesitation  in  saying 
that  the  facts  and  circumstances  were  suffi- 
cient to  Justify  him  in  making  complaint  and 
securing  a  warrant  for  the  arrest  of  Mullen, 
and.  If  the  warrant  had  been  secured  and  the 
arrest  had  been  made,  the  right  of  the  sher- 
iff to  seize  the  liquor  and  container  and  re- 
tain them  as  evidence  against  the  accused 
could  not  be  gainsaid.  Kneeland  v.  Connel- 
ly, 70  Ga.  424;  State  v.  Hassan,  149  Iowa, 
518, 128  N.  W.  960 ;  note  to  State  v.  Mausert, 
L.  R.  A.  1916C,  1017.  Speaking  upon  the 
subject,  the  Supreme  Court  of  Maine  said: 

"It  is  well  settled  that  an  officer  making  an 
arrest  upon  a  criminal  charge  may  also  take 
into  his  possession  the  instruments  of  the  crime 
and  such  other  articles  as  may  reasonably  be 
of  use  as  evidence  upon  the  trial.  The  officer 
not  only  has  the  lawful  power  to  do  so,  but  be 
would  be  blameworthy  if  he  failed  to  do  so. 
The  maintenance  of  public  order  and  the  pro- 
tection of  society  by  efficient  prosecution  of 
criminals  require  it  The  title  to  the  property 
remains  in  the  owner,  but  the  lawful  posses- 
sion is  temporarily  in  the  officer  for  evidentiary 
purposes,  subject  to  the  order  of  court." 
GetcheU  v.  Page,  103  Me.  387,  69  Aa  624,  18 
L.  R.  A.  (N.  S.)  253, 125  Am.  St  Rep.  307. 

The  question  of  unreasonable  search  is  not 
involved.  State  v.  Quinn,  111  S.  C.  174,  97 
S.  E.  62,  3  A.  L.  R.  1500.  There  waa  not  any 
occasion  for  the  sheriff  to  procure  a  search 
warrant  The  defendant  was  openly  trans- 
porting the  articles  in  the  immediate  pres- 
ence of  the  officer. 

Having  determined  that  the  drcomstances 
would  have  justified  the  sheriff  In  making 
complaint  against  Mullen  and  In  securing  a 
warrant  for  his  arrest  it  follows  from  what 
has  been  said  that  he  would  have  been  Justi- 
fied In  arresting  defendant  without  a  war- 
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rant,  and,  since  hte  authority  to  seize  the 
articles  without  process  was  coextensive  with 
his  authority  to  arrest  without  a  warrant, 
the  seizure  was  not  unlawful,  and  the  mo- 
tion to  quash  was  properly  overruled. 

There  does  not  appear  to  be  any  reversible 
error  in  the  record,  and  the  judgment  is  af- 
firmed. 

COOPER,  J.,  and  H.  H.  BWING,  District 
Judge,  sitting  in  place  of  Mr.  Justice  REYN- 
OLDS, disqualified,  concur. 

BRANTLT,  C.  J.  (concurring).  I  concur 
in  the  conclusion  reached  by  Mr.  Justice 
HOLX.OWAY,  but  in  doing  so  do  not  wish 
to  be  understood  as  giving  my  assent,  even 
by  implication,  to  the  proposition  that  an  ar- 
rest may  be  made  without  a  warrant  in  any 
case  where  the  facts  and  circumstances,  in- 
dependently of  those  discovered  through  the 
arrest,  are  not  sufiSclent  to  produce  in  the 
mind  of  the  arresting  officer  a  conviction, 
which  amounts  to  a  practical  certainty,  that 
be  is  witnessing  at  the  time  the  commission 
of  a  public  ofltense.  In  other  words,  mere 
suspicion  founded  upon  hearsay  evidence 
only,  however  trustworthy  in  source,  with- 
out personal  observation  by  the  officer  of  oc- 
currences actually  taking  place  at  the  time, 
which,  in  th^nselves,  indicate  that  an  of- 
fense is  being  committed,  does  not  justify 
an  arrest  or  seizure.  To  recognize  any  oth- 
er rule  would  authorize  the  officer  to  arrest 
upon  a  bare  suspicion  not  supported  by  the 
actual  existence  of  facts  and  circumstances 
which  In  the  mind  of  a  reasonable  person, 
point  to  the  commission  of  an  offense ;  and  it 
must  not  be  overlooked  that  the  provision 
of  the  Constitution  prohibiting  unreasonable 
searches  and  seizures  (Constitution,  §  7,  art. 
3)  makes  no  distinction  between  persons  and 
property,  and  the  seizure  of  either  without 
warrant  must  be  justified  by  the  facts.  On 
the  other  hand,  the  announcement  of  a  rule 
which  would  deny  the  right  to  make  an  ar- 
rest in  all  cases  except  upon  personal  knowl- 
edge of  the  officer  would  render  it  well-nigh 
impossible  to  enforce  the  prohibition,  the 
anti-gambling,  and  other  similar  laws  enact- 
ed to  suppress  crimes  which  from  their  na- 
ture are  generally  committed  in  secret.  It 
Is  not  understood  that  anything  said  by  Mr. 
Justice  HOLLOW  AT  is  contrary  to  my  view. 
No  rule  can  be  laid  down  applicable  to  all 
cases.  The  arrest  or  seizure  must  be  justi- 
fied by  the  circumstances  disclosed  by  the 
facts  in  each  case.  The  facts  found  by  the 
trial  court  in  this  case  were  not  entirely  sat- 
isfactory, but,  after  a  careful  examination 
and  analysis  of  them,  I  am  not  willing  to 
say  that  they  wero  wholly  insufficient  to 
Justify  the  seizure. 

OALEN,  J.  I  dissent  That  which  is 
said  in  the  majority  opinion  respecting  the 
construction  of  the  provisions  of  the  act  of 


1921  (chapter  9,  Laws  Bxtra  Session  1821) 
as  additions  to  and  supplementary  to  the  un- 
repealed provisions  of  the  act  of  1917  (chap- 
ter 143,  Laws  1917)  meets  with  my  approvaL 
State  v.  Bowker  (Mont,  No.  497)  206  Pac 
961,  decided  March  27,  1922.  However.  I  do 
not  and  cannot  agree  to  the  latter  portion 
of  thi  opinion,  holding  in  effect  that  a  sber- 
Ut  or  other  peace  officer  is  authorized  upon 
suspicion  to  arrest  a  person  carrying  a  grip 
or  satchel  and  examine  the  contents  there- 
of without  either  a  warrant  of  arrest  or  a 
search  warrant.  Such  holding  has  no  place 
under  our  theory  of  government.  It  is  vio- 
lative of  the  foundation  principles  establish- 
ing the  freedom  of  the  Anglo-Saxon  race  as 
embraced  in  the  Mag^na  Charts  exacted  of 
King  John  by  the  people  at  Runnymede,  July 
15,  1215,  section  38  of  which  provides: 

"No  bailiff  from  henceforth  shall  put  any 
man' to  bis  law  upon  his  own  bare  saying  with- 
out creditable  witnesses  to  prove  it." 

In  its  tendency  it  la  destructive  of  the  Bill 
of  Rights  for  which  our  forefathers  fought 
80  valiantly  and  successfully  in  the  Revolu- 
tionary War.  It  invades  the  well-recognized 
principles  of  a  free  government  and  the  con- 
stitutional guaranties  of  freedom  of  the  peo- 
ple, of  which  we  have  been  so  justly  prond 
since  our  success  in  breaking  the  shackles 
by  which  we  were  held  by  Great  Britain 
prior  to  1781.  It  disregards  the  constitu- 
tional guaranty  of  both  the  federal  and  the 
state  Constitutions.  The  Fourth  Amend- 
ment to  the  (Constitution  of  the  United 
States  provides: 

"The  right  of  the  people  to  be  secure  in  their 
persons,  bouses,  papers,  and  effects,  against 
tmreasonable  searches  and  seicurea,  shall  not 
be  violated,  and  no  warrants  shnll  issue,  bat 
upon  probable  cause,  supported  by  oath  or 
affirmation,  and  partlculaiiy  descbibing  the 
place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

And  section  7  of  article  3  of  the  Consti- 
tution of  Montana  provides: 

'TThe  people  shall  be  secure  in  their  persons, 
papers,  homes,  and  effects,  from  nnreasonable 
searches  and  seizures,  and  no  warrant  to 
search  any  place  or  seize  any  person  or  thing 
shall  issue  withont  describing  the  place  to  b« 
searched,  or  the  person  or  thing  to  be  seized, 
nor  without  probable  cause,  supported  by  oath 
or  affirmation,  reduced  to  writing." 

If  such  invasion  of  the  personal  ri^ts 
and  liberties  guaranteed  to  the  people  t>e 
given  sanction  by  the  judicial  department  of 
this  state,  it  is  in  my  opinion  a  distinct  and 
far-reaching  backward  step  tending  to  de- 
stroy our  much-boasted  of  and  said  to  be 
carefully  guarded  liberties.  Reform  meas- 
ures are  unobjectionable,  but  the  vigor,  ar- 
dor, and  arguments  of  their  advocates  should 
not  induce  the  court  on  any  theory  to  dis- 
regard or  avoid  the  constitutional  guaran- 
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ties  of  onr  people.  Tbe  Constitution  applies 
witb  eqnal  force  to  crimes  committed  against 
tbe  prohibition  laws;  its  guaranties  are 
eqYially  sacred  and  inviolate  as  to  all  crimes ; 
and  no  exception  or  distinction  sbould  be 
made  as  respects  laws  for  tbe  enforcement 
of  probibition.  Tbe  rule  enunciated  by  tbe 
majority  is  not  consistent  witb  the  holding 
of  the  entire  court  in  the  Samlin  Case  (State 
ex  rel.  Samlin  v.  District  Court,  69  Mont 
600,  198  Pac.  362),  for,  if  a  peace  officer  is 
authorized  in  apprehending  and  searching 
a  man's  person  under  suspicion,  why  not 
his  house?  I  cannot  draw  the  fine  distinc- 
tion made  by  the  majority  between  the  two 
cases.  The  doctrine  laid  down  In  the  Sam- 
lin Case  Is,  In  my  opinion,  correct  and  unan- 
swerable when  applied  In  this  instance.  It 
was  there  said  by  Mr.,  Chief  Justice  Brant- 
ly,  spealdng  for  the  court,  as  follows: 

"Speaking  of  tbe  Fourth  Amendment  to  the 
Constitution  of  tbe  United  States,  Mr.  Jus- 
tice Day,  in  Weelcs  y.  United  States,  232  U. 
S.  383.  Ann.  Cas.  1915C,  1177,  L.  R.  A.  1915B, 
834,  58  L.  Ed.  652,  84  Sup.  Ct.  Rep.  341  (see. 
also,  Rose's  U.  S.  Notes),  said:  The  effect 
of  the  Fourth  Amendment  is  to  put  the  courts 
of  the  United  States  and  federal  officials,  in  the 
exercise  of  their  power  and  authority,  under 
limitations  and  restraints  as  to  tbe  exercise  of 
such  power  and  authority,  and  to  forever  se- 
cure the  people,  their  persons,  houses,  papers, 
and  effects,  against  all  unreasonable  searches 
and  seizures  imder  the  gnise  of  law.  This  pro- 
tection reaches  all  alike,  whether  accused  of 
crime  or  not,  and  the  duty  of  giving  to  it  force 
and  effect  is  obligatory  upon  all  intrusted  nn- 
der  our  federal  system  with  the  enforcement 
of  the  laws.  The  tendency  of  those  who  ex- 
ecute the  criminal  laws  of  the  country  to  ob- 
tain conviction  by  means  of  unlawful  seizures 
and  enforced  confessions,  the  latter  often  ob- 
tained after  subjecting  accused  persons  to  un- 
warranted practices  destructive  of  rights  se- 
cured by  the  federal  Constitution,  should  find 
no  sanction  in  the  Judgments  of  the  courts 
which  are  charged  at  all  times  with  the  sup- 
port of  the  Constitution  and  to  which  people 
of  all  conditions  have  a  right  to  appeal  for  the 
maintenance  of  such  fundamental  rights.'  This 
forceful  statement  of  the  learned  Justice  applies 
as  well  to  tbe  guarai^ty  found  in  our  own  Con- 
stitntion;  for,  except  that  the  order  in  which 
tbe  several  clauses  in  H  are  arranged  is  dif- 
ferent It  is  expressive  of  the  same  fundamen- 
tal principles  and  was  intended  to  be  equally 
as  effective  to  prevent  an  invasion  of  the  rights- 
of  the  citisen  of  the  state  under  tbe  gnise  of 
law  by  the  state  government  or  any  of  its  of- 
ficers. Since  it  was  intended  to  take  away 
from  the  Legislature  the  power  to  authorize  an 
invasion  of  the  rights  of  the  citizen  by  a  search 
of  his  home  or  a  seisure  of  his  person  or  prop- 
erty in  any  other  case  than  it  permits,  it  is 
to  be  strictly  constmed  in  bis  favor.  On  this 
subject  the  eminent  author*,  Mr.  Cooley,  in  his 
work  on  Constitutional  Umitations,  has  this 
to  say:  >  'For  the  service  of  criminal  process, 
the  houses  of  private  parties  are  subject  to  be 
broken  and  entered  under  circnmstances  which 
ere  fully  explained  In  tbe  works  on  criminal 
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law,  and  need  not  be  enumerated  here.  And 
there  are  also  cases  where  search  warrants 
are  allowed  to  be  issued,  under  which  an  of- 
ficer may  be  protected  in  the  like  action.  But  as 
search  warrants  are  a  species  of  process  exceed- 
ingly arbitrary  in  character,  and  which  ought 
not  to  be  resorted  to  except  for  very  urgent  and 
satisfactory  reasons,  the  rules  of  law  which 
pertain  to  them  are  of  more  than  ordinary 
strictness;  and  if  the  party  acting  under  them 
expects  legal  protection,  it  is  essential  that 
these  rules  be  carefully  observed.  In  the  first 
place,  they  are  only  to  be  granted  in  the  cases 
expressly  authorized  by  law;  and  not  generally 
in  such  cases  until  after  a  showing  made  be- 
fore a  judicial  officer,  under  oath,  that  a  crime 
has  been  committed,  and  that  the  party  com- 
plaining has  reasonable  cause  to  suspect  that 
tbe  offender,  or  the  property  which  was  the 
subject  or  the  instrument  of  the  crime,  is  con- 
cealed in  some  specified  house  or  place.  And 
the  law,  in  requiring  a  showing  of  reasonable 
cause  for  suspicion,  intends  that  evidence  shall 
be  'given  of  such  facts  as  shall  satisfy  the 
magistrate  that  tbe  suspicion  is  well  founded; 
for  the  suspicion  itself  is  no  ground  for  the 
warrant  except  as  the  facts  Justify  it'  Page 
429." 

In  the  Samlin  Case  we  held  that  a  search 
warrant  issued  upon  an  affidavit  alleging 
merely  that  the  affiant  "has  probable  cause 
to  believe,  and  doea  believe,"  intoxicating 
liquors  are  unlawfully  possessed  In  certain 
premises  described,  is  not  sufficient  to  au- 
thorize the  issuance  of  a  search  warraitf, 
being  violative  of  section  7  of  article  3  of 
our  (Constitution;  that  to  authorize  tbe  is- 
suance of  a  search  warrant  sworn  facts,  and 
circumstances  must  be  made  to  appear  to 
the  Judge  upon  which  he  may  act  Judicially 
In  determining  whether  or  not  it  is  a  prop- 
er case  for  tbe  issuance  of  a  warrant  In  my 
opinion,  the  doctrine  laid  down  In  the  ma- 
jority opinion  substitutes  the  Judgment  of 
the  sheriff  or  peace  officer  for  that  which  is 
expressly  lodged  in  a  court  or  Judicial  officer 
under  constitutional  and  statutory  provi- 
sions as  held  in  the  Samlin  Case.  To  say 
the  least,  it  seems  to  me  utterly  Inconsistent 
to  hold  in  the  one  instance  that  tbe  sheriff 
or  peace  officer  must  secure  a  search  war- 
rant in  order  to  enter  and  search  any  place, 
which  warrant  will  be  Issued  only  upon 
sworn  statements  of  facts  and  circumstances 
showing  probable  cause,  rather  than  upon 
bald  assertions  or  conclusions,  the  Judge 
alone  being  vested  with  tbe  prerogative  of 
determination  from  the  facts  presented 
whether  probable  cause  exists  for .  the  is- 
suance of  a  search  warrant;  and  the  other, 
by  the  decision  in  the  present  case,  that  the 
sheriff  or  peace  officer,  has  the  independent 
right  of  determining  facta  and  circum- 
stances deemed  sufficient  probable  cause  for 
the  arrest  of  a  person  suspected,  and  a  sei- 
zure and  examination  of  his  personal  ef- 
fects, without  a  warrant  thus  clothing  him 
with  Judicial  functions. 
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"To  tlins  limit  tli«  power  of  a  peace  officer 
makes  difficult  the  enforcement  of  a  lav  whose 
strict  enforcement  is  undoubtedly  a  matter  of 
grave  public  policy;  hut  this  is  far  better,  in 
the  final  analysis,  than  the  establishment  and 
encouragement  of  a  practice  which  would  dis- 
honor and  transcend  the  basic  and  fundamental 
principles  of  our  constitutional  form  of  gor- 
emment."  State  v.  One  liudson  Automobile, 
116  Misc.  Rep.  399,  190  N.  Y.  Supp.  481;  Peo- 
ple V.  7.38  Bottles  of  Intoxicoting  Liquor,  116 
Misc.  Rep.  252,  190  N.  T.  Supp.  477. 

Upon  the  state  of  facts  presented: 

"The  seizing  officer  was  nothing  but  a  tres- 
passer acting  in  open  yiolation  of  law,  and  the 
trial  court  should  have,  on  ascertaining  the 
facts,  ordered  the  seizing  officer  to  return  the 
property  to  the  claimant,  and  a  judgment  of 
forfeiture  entered  under  such  a  proceeding  is 
absolutely  null  and  void. 

"The  function  of  the  courts  of  this  country 
is  to  enforce  a  government  of  laws,  and  not  a 
government  of  men.  The  final  arbiter  in  all 
cases  presented  to  appellate  courts  is  the  sub- 
stantive law  as  controlled,  limited,  and  regu- 
lated by  the  written  law  (meaning,  by  the  writ- 
ten law,  the  federal  and  state  Constitutions, 
and  the  statute  law  enacted  in  accordance  with 
the  Constitutions).  When  an  appellate  court 
abandons  the  law  as  thus  defined,  it  puts  its  ear 
to  the  ground  to  determine  what  is  popular  and 
what  will  or  will  not  please  the  popular  will. 
Such  a  court  is  then  treading  near  a  precipice 
that  may  engulf  this  government  in  anarchy. 
Such  a  court  has  broken  with  the  law  and  the 
accepted  wisdom  of  the  ages,  and  is  accepting  in 
lieu  thereof  the  rule  of  the  popular  will,  and 
this  is  only'  a  euphonious  name  for  mob  law  and 
meaas  nothing  else  but  mob  law  in  its  final 
analysis.  Between  these  two  positions  there 
can  be  no  halting  of  the  ways  if  we  are  to 
save  our  government  from  confusion  and  ul- 
timate anarchy. 

"We  know  of  no  court  or  judge  that  has  open- 
ly and  specifically  committed  itself  to  a  rule  of 
men  in  lieu  of  a  rule  of  law.  This  does  not 
mean  that  the  courts  are  opposed  to  progress 
or  change,  but  does  mean  that  the  courts  are 
Irretrievably  committed  to  the  propositions 
that,  when  these  changes  come,  they  must  be 
changes  in  accordance  with  the  fixed  rules  of 
law  providing  for  such  changes,  and  not  by 
ignoring,  overriding,  and  disregarding  the  legal 
methods  providing  for  such  changes."  Hess  t. 
Stete  (Okl.  Sup.)  202  Pac.  310. 

The  passage  of  the  prohibition  amendment 
to  the  federal  Constitutloh  did  not  inaugu- 
rate a  reign  of  legislative  despotism  to  be 
carried  out  by  snooping  constables  or  peace 
officers,  as  to  them  may  seem  expedient 
The  Constitution  was  amended,  not  abrogat- 
ed, and  searches  and  seizures  are  to  be  made 
to-day  as  yesterday,  according  to  the  law  of 
the  land. 

I  do  not  believe  that  my  learned  and  wor- 
thy associates  fully  appreciate  the  Importance 
of  the  principle  laid  down  in  this  decision.  To 
my  mind,  it  knocks  at  the  very  foundation 
of  guaranteed  constitutloiial  rights  of  the 


people,  and  I  feel  tbat  I  should  be  derelict 
in  the  performance  of  my  duty  were  I  not  to 
voice  emphatic  protest.  Undw  this  deci- 
sion, every  paw>n  who  carries  a  container 
for  liquids  may  be  subjected  to  an  Invasion 
of  i)erscmal  rights  and  iH-lvIleges — the  mes- 
senger who  files  from  the  dairy  with  pas- 
teurized product  of  the  cow,  in  basket  or 
bottle,  to  the  infant  in  the  nutsery,  as  well 
as  the  dmgi^st  clerk  who  carries  a  d^nljohn 
or  flask  which  cheers  the  expiring  moments 
of  the  sick  or  aged  on  their  hospital  cots. 
My  brothers  at  the  bar  had  beet  discard 
their  green  bags  and  portfolios  for  fishnets, 
in  order  to  avoid  inquisitive  constables  at- 
tracted by  a  bulging  bag,  from  mussing  tbelr 
papers  while  forcing  an  Inspection. 

The  learned  trial  judge  was  In  tar  better 
position,  after  the  hearing  and  examination 
of  the  exhibits,  to  make  determination  of 
probable  cause  for  the  arrest, of  the  defend- 
ant and  the  seizure  of  the  grip  and  contents 
than  the  sheriff  could  possibly  have  been  at 
the  time  of  the  arrest  The  sheriff  could 
only  suspect  and  surmise,  but  the  judge 
found,  among  other  facts,  that  the  hand  bag 
"contained  one  two-gallon  demijohn  full  of 
whisky  of  an  excellent  quality,  and  not  of 
the  moonshine  variety.'*  It  is  nob  dear 
from  the  record,  however,  upon  just  what 
proof  this  judicial  determination  was  made. 

The  record  discloses  tbat  the  defendant 
appeared  by  motion  to  quasb  the  proceed* 
lugs  and  made  timely  formal  demand  for 
the  return  of  the  property  seized,  asserting 
that  the  seizure  made  by  the  sheriff  waa 
wrongful,  unlawful,  and  without  and  in  ex- 
cess of  jurisdiction.  In  my  opinion  the  mo- 
tion should  have  been  sustained,  the  pro- 
ceeding dismissed,  and  the  property  return- 
ed to  the  defendant,  having  beea  nnlawfully 
taken  from  his  possession. 


(£3  Mont.  399) 
In  re  CUFFE'S  ESTATE.    (No.  4785.) 

(Supreme  Court  of  Montana.    May  18,  1822.) 

I.  Guardian  and  ward  9=9l64-'Presamptioii 
that  settlement  with  ward  is  oonstraetlvely 
fraudulent  unless  shown  as  aot  of  ward  with 
full  knowledge. 

Rev.  Codes  1921,  §  5888,  provides  that  after 
the  ward  has  come  to  his  majority,  he  may  set- 
tle accounts  with  his  guardian  and  give  him  a 
release,  which  is  valid  if  obtained  fairiy  and 
without  undue  influence,  but  from  the  co^den- 
tial  relation  between  the  guardian  and  ward  it 
will  he  presumed  that  the  ward  was  acting  un- 
der the  influence  of  the  guardian,  and  all  trans- 
actions between  them  prejudicially  affectins 
the  interests  of  the  ward  will  be  held  to  be  con- 
structively fraudulent,  and  wiU  be  set  aside  un- 
less shown  to  have  been  the  deliberate  act  of 
the  ward,  with  full  knowledge  of  his  transae- 
tion. 
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2.  Grartlaa  ami  wari  «3>I64— Rnio  u  to  ovl> 
dence  removing  prMumptloa  of  fraudnient 
eharacier  of  traasaotlon  betweea  guardian 
and  ward. 

To  remove  the  anfaTorable  presnmptioii  in- 
dniged  in  by  the  courts  against  transactions 
between  guardian  and  ward  during  the  exist- 
ence of  the  relation  or  soon  after  its  termina- 
tion, the  court  must  be  satisfied  that  there  was 
an  absence  of  any  Influence  springing  out  of 
the  relation  and  of  any  violation  of  the  duty 
by  the  guardian,  and  the  act  must  proceed  from 
the  volition  of  the  ward,  and  he  must  have  full 
knowledge  of  its  effect,  and  then  only  will  such 
transaction  be  approved. 

S.  Guardian  and  ward  «=»ie4— SoMoniont  with 
ward  bold  made  in  good  faitb. 

Where  facts  disclosed  that  in  the  settlement 
of  a  guardian  with  his  ward  no  advantage  was 
talcen  of  the  ward,  and  that  the  ward  acted  with 
full  knowledge  and  appreciation  of  all  conditions 
aurronnding  the  settlement,  of  the  effect  there- 
of, and  that  it  was  made  with  his  own  volition, 
and  that  no  fraud  was  practiced  and  no  preju- 
dice resulted  to  the  ward,  and  that  the  ward 
waa  not  in  any  manner  acting  under  the  influ- 
ence of  the  guardian  when  ratification  was 
made,  and  the  guardian  acted  in  good  faith,  the 
guardian  discharged  the  burden  of  removing 
the  presumption  of  undue  influence  and  fraud 
that  attached  to  the  ratification,  and  the  ratifi- 
cation waa  of  a  nature  as  is  recognised  by  law. 

4.  Gnardlan  and  want  4=>I50— Qnardlan's  fali- 
nra  to  retnm  Inventories  of  estate  penalized 
by  disailowanoo  of  attorney'a  fees. 
Where  the  guardian  of  a  minor  did  not  re- 
tnm to  the  court  inventories  of  the  estate  as 
provided  by  Rev.   C3odes   1907,  {  7774    (Rev, 


Logan  &  Child,  of  Eallspell,  for  appellant 
Brennen  &  Kendall,  of  Kallapell,  and  Ju 
Lu  Hughes,  of  Whlteflsh,  for  respondent 

ATERS,  District  Judge  (sitting  in  place 
of  REYNOLDS,  J.,  disqualified).  Matt  Cnffe 
died  Intestate  In  February,  1917,  leaving  sur- 
viving him  four  children,  all  minors  except 
Katherine  CufFe  Gallegher,  who  was  appoint* 
ed  administratrix  of  his  estate,  which  was 
appraised  at  $36,0(X).  John  J.  Cufle,  one  of 
the  minor  children,  had  80  acres  of  land  in 
hla  own  name,  and  under  the  law  inherited 
one-fourth  of  his  father's  estate,  all  in  Flat- 
head county.  Soon  after  bis  father's  death 
and  while  yet  a  minor  (be  was  born  January 
1,  1898),  he  went  into  business  for  himself 
—live  stock  and  farming — bought  cattle  and 
farm  machinery  In  excess  of  $5,500,  all  of 
which  was  done  on  credit.  In  fact,  he  be- 
came considerably  involved  financially,  and 
on  August  SO,  1917,  Katherine  Cnffe  Gal- 
legher made  her  note  as  administratrix  to 
the  First  National  Bank  of  Whiteflsh  for 
$3,500  to  enable  him  to  pay  an  account  of 
$3,000  which  he  owed  for  cattle,  the  balance 
to  be  used  for  putting  up  hay  and  operating 
expenses.  At  the  time  his  sister  signed  this 
note,  it  was  agn'eed  between  them  that  he 
would  have  a  guardian  appointed  who  should 
take  up  the  note  and  release  her  from  that 
obligation.  Henry  Good,  the  appellant,  after 
several  requests,  finally  consented  to  make 
application  for  letters  of  guardianship  of 
the  estate  of  John  J.  Cuffe,  a  minor,  and 
finally,  by  nomination  of  the  minor  himself 


Codes  1921,  |  10122),  nor  render  an  account    -_j  .,.  ^x,.  „___-j.  „f  ,,i„  _j„n.  .j.^™   r> a 

as  provided  by  section  7775  (secUon -10423),  in !  '^'*  **  ^®»I!^"^*1  "'  his  adult  sister,  Good 
disaUowing  the  guardian  an  attorney  fee,  there   ^**  appointed  such  guardian,  and  duly  quail- 
was  no  error.  ^^  on  December  3, 1917.    Good  never  actual- 
ly took  i)ossession  of  the  estate  over  which 
6.  Gnardlan  and  ward  «9e— Person  assnmlng   he  was  made  guardian.    The  boy  had  been 
statns  of  guardian  mntt  comply  with  statute.  I  married  for  some  time  and  had  been  consider- 
A    person    assuming    the   legal    status    of  ed  emancipated— had  been  dealing  and  con- 
gsardian  must  comply  vrith  the  requirements  of   tracting  as  freely,  filly,  and  completely  aa 

JL*  flSurr  *'  1  «  »»*  ""<»  *****"«*  majority.    The  guardian 

I  permitted  bim  to  continue  the  management 
S.  Gitardlaa  and  ward  9=3150— Within  oourfs  <  and  operation  «f  his  estate  the'same  as  be- 
diacretion  to  penalize  guardian  for  failure  to  ;  fore,  and  It  Is  not  certain  that  his  live  stock 


comply  with  statutory  duty, 
Under  Rev.  Codes  1907,  {  7777  (Rev.  Codes 
1921,  I  10425),  the  penalty  of  a  forfeiture  of 
fees  to  the  guardian  and  those  paid  or  contract- 
ed to  be  paid  to  his  counsel  is  properly  within 
the  discretion  of  the  court  when  a  violation  of 
the  statutory  duty  of  the  trust  occurs. 

Appeal  from  District  Court,  Flathead  Coun- 
ty;   T.  A.  Thompson,  Judge. 

In  the  matter  of  the  estate  of  John  J. 
CnfTe,  a  minor.  On  hearing  of  the  guardian's 
final  account  From  an  order  disallowing 
credits  and  refusing  to  allow  guardian  or 
attorney  fees,  the  guardian  appeals.  Af- 
firmed in  part  reversed  and  remanded,  with 
directions,  in  part 


enterprise  would  not  have  been  successful 
had  it  not  been  for  the  "hard  winter"  condi- 
tions encountered. 

Immediately  upon  qualifying  as  guardian. 
Good  sought  {rom  the  minor  a  statement  of 
his  Indebtedness,  receiving  a  report  that  it 
amounted  to  $929.35  on  open  accounts  and 
$6,000  which  had  been  reduced  to  promissory 
notes.  This  Included  the  $3,500  note  at  the 
Whiteflsh  Bank  signed  by  the  sister.  How- 
ever, it  was  soon  learned  that  the  open  ac- 
counts amounted  to  $2,532.10  instead  of  $929.- 
35,  all  of  which  was  for  necessaries  of  life 
and  necessary  operating  expenses  of  the  busi- 
ness of  the  minor,  none  of  which  were  dis- 
puted; in  fact  all  had  been  contracted  by 
him  and  was  admitted  by  him.    Good  gave 
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bis  note  as  guardian  to  the  First  National 
Bank  of  Whlteflsh  for  13,662.75,  taking  up 
tbe  sister's  note  with  accrued  interest,  and 
gave  his  notes  In  like  manner  to  the  Conrad 
National  Bank  of  Kallspell  for  $4,850  to 
take  up  other  outstanding  notes  of  the  minor 
and  to  pay  his  open  accounts. 

During  the  guardianship,  the  minor  bought 
a  team  of  horses  for  $325  and  attempts  to 
repudiate  the  purchase  for  the  reason  that  he 
bought  them  from  the  guardian.  The  evi- 
dence is  in  conflict  on  this  point,  but  it  is 
all  to  the  effect  that  the  minor  needed  the 
team*;  that  the 'team  was  reasonably  worth 
the  amount  paid  therefor ;  that  the  guardian 
did  not  profit  by  the  transaction;  and  that 
no  prejudice  resulted  to  the  minor  regardless 
of  who  sold  him  the  team. 

After  the  filing  of  the  guardian's  final  ac- 
count, Cuffe  filed  his  objections  against  the 
allowance  of  the  same  upon  the  general 
theory  that  guardians  cannot,  by  their  con- 
tracts, bind  the  person  or  estate  of  their 
wards,  and  consequently  the  notes  made  and 
the  obligations  contracted  by  the  guardian 
were  recoverable  only  against  the  guardian 
personally,  and  that  be  should  discharge  the 
same  and  turn  back  and  account  to  the  ward 
for  all  the  property  owned  by  tbe  ward  at 
tbe  time  of  his  appointment.  Good's  defense 
to  this  contention,  on  the  facts,  was  that  no 
Injury  had  resulted  from  his  actions,  and 
that  a  complete  ratification  of  all  his  acts, 
deeds,  and  contracts  as  guardian  had  been 
made  by  Cuffe  after  his  attaining  tbe  age 
of  majority. 

On  the  hearing  of  the  guardian's  final  ac- 
count, the  court  by  its  decree  of  October  23, 
1919,  found  that  the  purported  ratification 
did  not  meet  the  requirements  of  the  law, 
and  disregarded  the  same;  disallowed  him 
credit  for  the  note  at  the  Whltefish  Bank, 
amounting  at  that  time,  together  with  in- 
terest, to  the  sum  of  $3,926.95;  disallowed 
him  credit  for  Interest  at  tbe  Conrad  Bank 
in  tbe  sum  of  $145.59 ;  disallowed  him  credit 
for  the  team  in  the  sum  of  $325 ;  and  refused 
to  allow  Iiim  any  guardian  or  attorney's  fees. 
The  guardian  is  appealing  from  the  decree 
in  80  far  as  it  disallowed  these  items. 

John  3.  Cuffe  became  of  age  on  tbe  1st  day 
of  January,  1919.  Negotiations  then  com- 
menced between  him  and  the  •guardian  for 
the  settlement  of  his  estate  and  the  release 
of  the  guardian.  On  January  6th  they  met, 
together  with  the  wife  of  Cuffe  and  E.  I* 
Oeddes,  and  the  details  of  all  the  accounts 
were  explained  to  Cuffe.  However,  they  did 
not  need  explanation,  for  indeed  he  knew  all 
about  them.  Good  contends  a  settlement 
was  made  on  that  day  between  him  and 
Cuffe,  whereby  Cuffe  ratified  all  his  acts 
as  guardian.  In  fact,  Cuffe  and  his  wife  exe- 
cuted a  deed  and  bill  of  sale  of  all  their  real 
estate  and  personal  property  to  him  on  that 
occasion,  which  be  asserts  were  given  as  se- 


curity until  he  be  rtieased  from  his  trust 
as  ituardlan  and  his  bondsmen  discharged, 
and  which  be  holds  only  to  that  end.  That 
a  settlement  was  reached  on  that  occasion 
concerning  everything  except  guardian  and 
attorney  fees,  and  that  tbe  settlement  in- 
cluded all  the  items  disallowed  by  the  court 
except  guardian  and  attorney  fees,  is  mani- 
fest from  the  testimony. 
Mrs.  Cuffe  testified : 

"I  don't  remember  of  John  questioning  any 
of  these  accounts  or  bills.  I  understood,  of 
course,  that  these  deeds  that  were  signed  were 
for  the  purpose  of  enabling  Mr.  Good  to  pay  off 
the  debts  that  John  bad  contracted,  or  that  he 
bad  contracted  for  him.  I  don't  believe  that 
John  ever  questioned  these  bills,  or  daimed  that 
he  didn't  owe  them,  or  anything  of  that  kind. 
*  *  *  There  was  no  question  raised  at  any 
time,  as  to  these  claims,  by  John." 

Geddes  testified: 

"Mr.  Good  had  taken  the  matter  up  with  Mr. 
Cuffe,  and  asked  him  about  these  accounts,  and 
Mr.  Cuffe  said  that  he  wanted  to  secure  him  in 
transferring  property,  that  the  debts  that  hi 
had  paid  for  and  were  contracted  for  were  just 
and  correct  at  that  time;  and  they  talked  along 
a  while,  and  deeds  were  suggested,  given  as 
security.  •  •  •  I  never  had  any  other  con- 
versation with  him  [Cuffe]  other  than  the  on* 
about  10  or  12  days  later,  when  he  came  back 
and  said  things  were  all  right — not  a  word;  the 
thing  seemed  to  have  been  closed  at  the  time 
the  deeds  were  given.  He  went  over — and  so 
did  his  wife — that  the  debt  was  one  that  bad 
been  contracted  and  were  just,  and  he  wanted 
to  secure  Mr.  Good  at  this  time,  and  he  was 
over  age  and  wanted  to  enter  into  the  transac- 
tion. Mr.  Cuffe  and  also  his  wife  said  they 
wanted  to  secure  Mr.  Good.  They  were  talking 
back  and  forth.  •  •  •  John  did  not  at  that 
time  or  at  any  other  time  make  any  objection 
to  any  items.  It  seems  like  it  simply  settled 
it  at  that  time,  and  that  is  all  there  was  to  it" 

Good  testified: 

"Shortly  after  John  became  of  age,  I  went  to 
Whitefish,  and  talked  the  matter  over  with  him, 
and  explained  to  liim  the  status  of  his  affairs 
fcs  nearly  as  possible,  and  also  talked  to  John's 
wife.  We  went  over  to  the  house  and  explain- 
ed things  as  near  as  I  could,  and  I  asked  him— 
John  was  of  age— if  he  knew  of  any  way  we 
could  take  care  of  this  account,  that  is,  any 
way  to  take  care  of  those  claims,  etc.,  and 
talked  over  the  matter  carefully  and  very  ex- 
tensively with  Mrs.  Cuffe  and  John,  and  they 
said  no,  that  if  I  could  take  care  of  it  mitil 
such  time  that  they  could  sell  some  of  the  real 
estate  or  take  care  of  It;  that  was  the  only 
solution  they  knew  of;  and  I  told  them  it  was 
a  large  'amount,  and  to  secnre  myself  and 
bondsmen,  if  everything  was  satisfactory  and 
they  thought  I  had  done  the  best  I  could  with 
it,  I  would  like  to  have  a  ratification  of  the 
transaction,  and  they  give  me  a  deed  to  the 
property.  I  gave  them  a  contract  back,  and 
then  in  Mr.  Geddes'  office  I  explained  the  mat- 
ter to  Mr.  Geddes,  Mr.  Cuffe,  and  Mrs.  Cuffe, 
and  told  Mr.  Geddes  to  impress  upon  his  mind 
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in  which  waj  we  took  thow  deeds,  and  as  sooo 
u  the  court  would  release  me  as  guardian  and 
release  me  from  those  bills  and  responsibilities 
that  the  property  would  be  deeded  back  to  them 
at  once.  I  don't  claim  the  property  except  in 
that  way.    •    •    • 

"Q.  Did  you  strike  a  balance  of  -indebtedness, 
agree  on  the  approximate  amount  of  indebted- 
ness there;  this  stuff  that  bad  been  bought? 
A.  I  went  over  every  item  with  the  exception 
of  overpayment,  which  I  didn't  know  at  that 
time.  Mr.  Dickey  found  it  later.  I  told  him 
the  amount  of  the  outstanding  bills  and  the  dif- 
ferent notes  and  the  check  books,  what  stubs 
were  written  out,  etc.,  and  this  difference  in  the 
Oallegber  account,  bad  him  charged  twice — I 
didn't  know  at  that  time— and  this  overpayment 
I  didn't  know  nntn  Mr.  Dickey  checked  that 'op. 
(This  was  later  corrected.) 

"Q.  Any  particular  reference  to  the  note  to 
the  Whitefish  Bank?  A.  Yes,  sir.  •  •  • 
John  made  no  objection  to  any  of  these  bills  or 
claims,  he  said  he  wanted  to  pay  every  man 
every  dollar  that  he  owed,  and  his  wife  made 
the  same  statement;  said  they  wanted  to  pay 
their  biUs  first  if  it  took  at  an." 

Cnffe's  own  testimony  discloses  that  he 
received  a  statement  of  account  at  the  time 
of  settlement,  and  even  as  late  aa  the  trial 
he  did  not  dispute  the  correctness  of  the 
same  or  contend  that  any  fraud  or  deceit 
had  been  practiced  upon  him;  his  only  ob- 
jection to  the  account,  even  then,  was  with 
referoice  to  the  indeflniteness  of  a  meat 
item,  which  was  not  disallowed  by  the  court, 
but  approved.  His  objection  to  the  settle- 
ment was  an  afterthought,  as  is  evident  by 
his  objection,  when  on  the  witness  stand, 
to  the  settlement  of  the  g^iardian's  accoant, 
which  was  aa  follows: 

"lily  objections  to  the  account  are  that  I 
wasn't  properly  controlled.  I  was  just  a  wild 
kid,  and  thought  I  was  smart;  and  I  didn't 
know  what  I  was  doing  when  I  went  into  all 
these  things  and  was  handling  the  business  I 
was  in.  I  hadn't  had  any  experience,  and  I 
was  green,  and  everybody  I  dealt  with  seemed 
to  be  able  to  beat  me.  Then  there  was  thr 
l>eef  account,  I  wasn't  satisfied  with;  and  the 
only  full  account  I  had  ever  seen  of  the  beef 
was  when  the  final  account  was  filed  here  in 
court.  Henry  was  never  able  to  give  me  any 
account  of  all  the  beef— never  able  to  get  all  the 
papers  together  so  that  I  was  able  to  know 
just  exactly  where  I  was  at.  I  am  blaming 
Henr}-,  now,  because  he  didn't  properly  control 
me,  or  take  control  of  my  business." 

Many  questlonB  are  involved  in  this  ai)- 
peal,  but  the  determination  of  the  case  re- 
solves Itself  to  the  ratification  of  January 
6,  1919. 

Tbc  formal .  objections  to  the  settlement 
of  the  final  account  were  made  and  prosecut- 
ed on  the  theory  that  the  guardian  could 
not  by  his  contracts  bind  either  the  person 
or  estate  of  liis  ward,  and  that  such  con- 
tracts bind  the  guardian  personally,  and  re- 
covery must  be  had  against  him.  That  point, 
However,  ia  not  involved  in  the  case,  for  if 


the  settlement  made  on  January  6,  aftei  the 
ward  reached  Ills  majority,  was  legal,  it 
ratified  all  acts  of  the  guardian.  That  a  rati- 
fication of  all  the  acts,  contracts,  and  deeds 
of  Good,  as  guardian,  was  made  by  Cuffe 
after  he  attained  his  uujority  is  the  only 
conclusion  we  can  reach;  and  now  the  ques- 
tion occurs:  Was  it  such  a  ratification  as 
is  recognized  in  law? 

[1]  Section  6888,  Revised  Codes  1921,  pro- 
vides: 

"After  the  wardiias  come  to  Us  majority,  be 
may  settle  accounts  with  his  guardian,  and 
give  him  a  release,  which  is  valid  if  obtained 
fairly  and  without  ondne  influence." 

Thus  we  see  that  such  settlements  and 
ratifications,  if  secured  fairly  and  without 
undue  infiuence,  are  recognized  by  the  stat- 
utes of  this  state.  However,  courts  look  up- 
on settlements  made  by  guardians  with  wards 
recently  coming  of  age  with  distrust,  and 
Jealously  watcli  the  same,  or  any  transaction 
between  them  affecting  the  estate  of  the 
ward.  From  the  confidential  relaticm  be- 
tween them  it  will  be  presume^  that  the 
ward  was  acting  under  the  influence  of  the 
guardian,  and  all  transactions  between  them 
prejudicially  affecting  the  interests  of  the 
ward  will  be  held  to  be  constructively  fraud- 
ulent, and  will  be  set  aside  unless  shown  to 
have  been  the  deliberate  act  of  the  ward 
with  full  knowledge  of  his  transaction.  Meek 
V.  Perry,  86  Miss.  190;  Clark's  Appeal,  18 
Pa.  176;  McConkey  ▼.  Oockey,  69  Md.  286, 
14  Atl.  466;  Ferguson  v.  Lowery,  54  Ala. 
610,  25  Am.  Rep.  718;  21  Cyc.  169.  With 
this  presumption  we  have  no  complaint,  for 
it  is  our  opinion  that  the  Jealousy  of  the 
courts  and  the  general  principle  of  public 
policy  are  to  be  directed  to  the  protecticm 
of  the  ward  in  every  respect,  and  that  settle- 
ments, receipts,  ratifications  of  guardians' 
acts,  and  releases  immediately  after  the 
ward's  majority  should  be  discouraged — not 
upon  the  theory  that  actual  fraud  is  likely 
to  be  present  in  each  case,  but  upon  the 
broader  ground  that  opportunity  to  commit 
fraud  be  minimized.  Ordinarily,  the  rela- 
tion of  guardian  and  ward  is  next  in  order 
to  that  of  parent  and  child,  and  the  presump- 
tion (of  undue  influence)  exists  perhaps  in 
the  highest  degree,  and  especially  does  that 
presumption  exist  if  the  dealing  Is  the  re- 
lease of  property  by  the  ward  to  the  guardi- 
an, and  where  there  is  an  inadequacy  of^  con- 
sideration the  deal  can  rarely,  if  ever,  stand. 
Wade  V.  Pulsifer,  64  Tt  46;  Garvin  v.  Wil- 
Uams,  44  Mo.  466,  100  Am.  Dec.  814;  Mc^ 
Parland  v.  IJarkin,  166  HI.  84,  89  N.  B.  609; 
Bisham's  Principles  of  Equity,  i  234,  p.  337. 

[2]  It  is  neither  desirable  nor  possible  to 
define  particularly  what  evidence  will  remove 
the  unfavorable  presumption  indulged  In  by 
the  courts  against  transactions  between  guard- 
ian and  ward  during  the  existence  of  the 
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relation  or  soon  after  its  termination.  Tha 
guardian  Is  an  officer  of  the  court,  an  agent 
of  the  law,  and  the  law  will  not  permit  Its 
agent  to  make  a  profit  out  of  the  trust  which 
it  has  confided  to  his  control.  It  exacts  from 
him  absolute  fidelity,  and  will  be  satisfied 
with  nothing  less.  Bach  case  must  depend 
upon  the  facta  and  circumstances  attending 
it.  In  general,  it  may  be  said  that  the  court 
must  be  satisfied  that  there  is  an  absence  of 
any  influence  springing  out  of  the  relation, 
and  of  any  violation  of  the  duty  by  the  guard- 
ian— ^the  act  must  proceed  from  the  volition 
of  the  ward,  and  he  must  have  full  knowledge 
of  its  effect;  then,  and  then  only,  will  such 
transaction  be  approved.  Rhodes  v.  Robie, 
9  App.  D.  C.  SOS;  Adams  v.  Reviere,  SSf  Ga. 
793;  Davis  v.  Eagler,  40  Kan.  187,  19  Pac. 
628;  Fielder  v.  Harbison,  93  Ey.  482,  20 
S.  W.  508;  Dunsford  v.  Brown,  19  S.  C. 
660;  Hawkin's  Appeal,  32  Pa.  263;  Norris 
T.  Norrls,  85  App.  Div.  113,  83  N.  Y,  Supp. 
77 ;  Korn  v.  Becker's  Executor,  40  N.  J.  Bq. 
408,  4  Atl.  434;  Holscher's  Heirs  v.  Gehrig, 
127  Iowa,  369,  94  N.  W.  486,  101  N.  W.  759; 
Gillett  V.  Wiley,  126  111.  310,  19  N.  EL  287, 
9  Am.  St  Rep.  587;  21  Gyc.  169.  See,  also, 
note  "Settlement  after  Ward  Becomes  of 
Age,"  li.  R.  A.  1916E,  864. 

[t]  The  burden  was  upon  Good  to  remove 
the  presumption  of  undue  influraice  and  of 
fraud  attaching  to  the  ratification ;  to  show 
good  faith  on  his  part,  and  that  Cuffe  had 
full  knowledge  of  all  the  transactions  of  his, 
as  guardian.  Upon  a  discharge  of  this  bur- 
den the  ratification  must  be  approved.  Gases 
supra,  and  Harrison  v.  Harrison,  21  N.  M. 
872,  156  Pac.  356,  U  R.  A.  1916B,  854. 

Here,  the  usual  confidential  relation  did 
not  exist  between  the  guardian  and  ward; 
Good,  in  fact,  was  not  the  guardian  of  the 
person  of  Onffe,  but  only  of  his  estate,  which 
the  ward  himself  was  permitted  to  manage 
and  operate.  This  the  guardian  should  not 
have  permitted,  but  under  the  circumstances. 
If  he  had  placed  another  in  physical  charge, 
complaint  could  have  been  made  that  it  was 
an  unnecessary  expense,  and  he,  as  all  par- 
ties well  knew,  was  a  business  man  whose 
own  affairs  occupied  an  of  bis  time,  and 
who,  therefore,  was  unable  to  assume  actual 
charge  himself;  conaequently  his  permitting 
the  ward  to  continue  in  charge  was  excus- 
able, but  not  commendable,  and  any  act  of 
the  ward  while  managing  and  operating  the 
estate,  was,  in  law,  the  act  of  the  guardian. 

The  record  discloses  that  in  the  settlement 
of  January  6,  1919,  no  advantage  was  taken 
of  Cuffe;  that  he  acted  with  full  knowledge 
and  appreciation  of  all  conditions  surround- 
ing the  settlement  and  the  effect  thereo:^ 


and  that  it  was  made  of  his  own  volition. 
Good  gained  no  advantage  over  him,  except 
to  take  security  that  he  be  released  from 
his  trust  as  guardian,  which  was  freely  g^iven 
and  its  effect  fully  understood  by  Cuffe.  It 
discloses  further  that  Good  will  reconvey  the 
security  when  so  released;  that  no  fraud 
was  practiced;  that  no  prejudice  resulted 
to  Cuffe ;  that  he  was  not  in  any  manner  act- 
ing under  the  influence  of  Good  when  the 
ratification  was  made,  and  that  Good  acted 
in  good  faith.  Therefore  he  discharged  the 
burden  cast  upon  him.  The  ratification  was 
of  such  a  nature  as  is  recognized  by  law. 

The  court  erred  in  disallowing  credit  to 
the  guardian  for  the  Whitefish  Bank  note  In 
the  sum  of  1^3,925.95;  the  interest  item  at 
the  Conrad  Bank  of  $145.59,  and  the  item 
for  the  team  in  the  sum  of  $325. 

[4-6]  As  to  the  disallowance  of  the  guardi- 
an and  attorney's  fees  the  court  committed 
no  error.  The  guardian  did  not  return  to 
the  court  Inventories  of  the  estate,  as  pro- 
vided by  section  7774,  Revised  Codes  1907 
(section  10422,  Rev.  Codes  1921),  nor  did  he 
render  an  account  as  provided  by  section 
7775,  Revised  Codes  1907  (section  10423,  Rev. 
Codes  1921).  We  appreciate  that  the  record 
here  discloses  that  Good  considered  himself, 
and  was  by  all  concerned  considered,  an 
"accommodation  guardian,"  but  such  in  law 
does  not  and  cannot  exist  A  person  assum- 
ing the  legal  status  of  guardian  must  comply 
with  the  requirements  of  the  statutes  or  suf- 
fer the  penalties  Incident  to  his  failure  there- 
of. The  penalty  of  a  forfeiture  of  fees  to 
himself  and  those  paid  or  contracted  to  be 
paid  to  bis  counsel  Is  properly  within  the 
discretion  of  the  court  when  a  violation  of 
the  statutory  duties  of  the  trust  occurs  (sec- 
tion 7777,  Rev.  Codes  1907;  section  10425. 
Rev.  Codes  1921;  In  re  Allard  Guardianship, 
49  Mont  219-225,  141  Pac.  661),  and  the 
court  did  not  abuse  its  discretion  in  .the 
disallowance  of  those  Itenxa  of  the  account 

The  order  appealed  from,  in  so  far  as  it 
disallows  guardian  and  attorney's  fees  ia 
affirmed.  As  to  all  other  items,  it  Is  revers- 
ed, and  the  cause  is  remanded  to  the  dis- 
trict court,  with  directions  to  amend  its  de- 
cree settling  the  guardian's  account  made 
October  23,  1919,  so  as  to  approve  the  guard- 
ian's final  account  except  as  to  goardian 
and  attorney's  feesL 

Reversed. 

COOPER,  HOLLOWAT,  and  OALBN,  JJ.. 
concur. 

BRANTLT,  C  J.,  being  absent,  takes  no 
part  in  the  foregoing  dedslim. 
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STATE  V.  MoGLORIA.    (N*.  236»l.) 

(Supreme  Court  of  EUnsu.    Jane  10,  1022.) 

(BvVaiv*  hy  the  Court.) 
Iidietmaat  aid  Informatloa  i»s>l32(7)— Intox- 
icatlag   liquors  «=3222— laformatlon   sot  re- 
quired to  allege  that  defendant  was  not  a 
druggist  or  registered  pharmacist;   state  not 
required  'to  elect  between  separate  ooants 
oharging  possession  of  tlqeor,  keeping  a  com- 
non  nalsanoe,  and  manufacturing  liquor. 
Assignments  of  error,  relating  to  form  and 
mbstance  of  an  information  charging  Tiolations 
of  the  liquor  law,  to  suiBciencjr  of  evidence  to 
instain  conviction,  and  to  conduct  of  the  coun- 
ty attorney  and  IJie  court,  held  to  be  irithout 
merit. 

Appeal  from  District  Coart,  Franklin 
County. 

Merle  McGloria  was  convicted  of  violat- 
ing the  liquor  law,  and  he  appeals.  Affirmed. 

Elisha  Scott  and  Boy  H.  Van  Dyne,  botb 
of  Topeka,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  R.  B. 
Redmond,  of  Ottawa,  for  the  State. 

BURGH,  J.  The  defendant  was  convict- 
ed of  violating  the  liquor  law,  and  appeals. 

The  information  contained  four  counts. 
The  first  count,  which  charged  the  defend- 
ant with  selling  intoxicating  liquor,  was 
withdrawn.  The  remaining  counts  charged 
the  defendant  with  having  intoxicating  liq- 
uor in  his  possession,  with  keeping  a  com- 
mon nnlsance,  and  with  manufacturing  in- 
toxicating liquor  contrary  to  law.  It  was 
not  necessary  the  Information  should  allege 
the  defendant  was  not  a  druggist  or  regis- 
tered pharmacist,  and  the  information  was 
otherwise  correct  in  form  and  proper  in 
snbstance.  Each  count  of  the  Information 
charged  a  separate  offense,  and  the  state 
was  not  obliged  to  elect  between  them.  Ven- 
ae was  proved  by  the  testimony  of  the  sher- 
iff. Elach  offense  was  fully  proved.  Neither 
the  court  nor  the  county  attorney  was  guilty 
of  misconduct.  The  motion  for  a  new  trial 
was  properly  denied. 

The  Judgment  of  the  district  court  ia  at- 
ilrmed. 

All  the  Justices  concurrinc 


(Ul  Kan.  40t) 

NATHOO  V.  JONES  et  al.     (No.  23778.) 
(Supreme  Court  of  Kansas.     Jane  10,  1922.) 

(BvOabm*  6y  th«  Oo^ft.) 

Dsede  «s>70(  I )— Petition  held  to  state  oausa 

•f  aotton  In  aoHon  to  set  aside  deed  for  fraud. 

In  an  action  to  set  aside  •  deed  because 

of  fraud  in  its  execution,  a  petition,  wherein 
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plaintiff  alleged  that  tha  defendants  fraudu- 
lently substituted  a  deed  conveying  property 
which  plaintiff  was  induced  to  sign  without 
reading  it,  in  the  belief  that  it  was  a  contract 
which  she  had  read  and  had  agreed  to  aiga, 
and  that  the  substitution  was  purposely  made 
by  defendants  to  defraud  plaintiff  of  her  prop- 
erty rights,  states  a  cause  of  action,  and  if  the 
facts  alleged  are  established  by  the  evidence, 
she  will  be  entitled  to  the  relief  sought. 

Appeal  from  District  Court,  Mwitgomery 
Covatjr. 

Action  by  Barbara  Nathoo  against  Olive  E. 
Jones  and  others.  Demurrer  to  petition  sus- 
tained, and  plaintifr  appeals.  Reversed  and 
remanded. 

Hal  R.  Clark,  S.  H'.  Piper,  and  W.  B. 
Grant,  all  of  Independence,  for  appellant 

E.  L.  Burton,  of  Parsons,  and  Lamb  As 
Reed,  of  Coffeyvllle,  for  appelleea 

JOHNSTON,  C.  J.  This  was  an  action  bj 
Barbara  Nathoo  to  cancel  and  set  aside  a 
deed  which  she  had  signed,  purporting  to  con- 
vey a  tract  of  land  wlilch  she  had  occupied 
as  her  homestead.  The  case  was  determined 
on  a  demurrer  of  Olive  E.  Jones  to  plaintifTB 
petition,  and.  It  being  sustained,  plaintiff  ap- 
peals. 

In  snbstance  the  plaintiff  alleges  that  a  di- 
vorce action  was  pending  between  her  hus- 
band and  herself,  and  that  be  and  Olive  E>. 
Jones,  a  proposed  purchaser  of  the  home 
property,  comprising  11%  acres,  entered  into 
a  conspiracy  to  defraud  the  plaintiff  by  the 
following  means:  They  represented  to  plain- 
titr  that  Olive  B.  Jones  had  agreed  to  biQr  the 
property  for  $11,000,  which-  consideration  in- 
cluded a  $2,300  mortgagee  that  was  to  t>e  as- 
sumed by.  the  purdiaser ;  that  $S,000  was  to 
be  paid  in  cash  to  plaintiff,  and  that  certain 
attorneys'  fees  and  costs  of  the  divorce  pro- 
ceeding should  be  paid.  Tfiey-  prepared  a 
typewritten  contract  of  these  negotiations, 
and  presented  it  to  plaintiff  to  read,  and 
when  it  was  read  she  agreed  to  sign  it  Aft- 
er plaintiff  had  verbally  consented  to  sign 
the  contract,  her  husband,  acting  for  him- 
self and  Mrs.  Jones,  telephoned  to  a  notary 
public  to  come  and  take  the  acknowledgments 
of  those  signing  the  contract  When  the  of- 
ficer appeared,  her  husband  sat  down  and 
aiq;>ended  bis  signature  to  what  the  plaintiff 
bdleved  was  the  contract  she  had  read,  and 
agreed  to  sign,  and  then  procured  her  to  at- 
tach her  signature  to  the  instrument  She 
signed  It  t>elievlng  it  was  the  typewritten 
contract  which  she  had  iMreviously  examined, 
but  it  turned  out  to  be  a  deed  which  her  hus- 
band and  Mrs.  Jones  had  fraudulently  ar- 
ranged to  switdi  and  substitute  for  the  con- 
tract she  had  read,  and  which 'she  was  led  to 
believe  she  was  signing.  Immedlatdy  after 
the  instrument  was  signed,  her  husband  de- 
livered It  to  Mrs.  Jones,  who  caused  it  to  be 
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recorded.  Plaintiff  did  not,  Uhe  alleges,  re- 
ceive any  consideration  for  the  signing  of  the 
deed,  and  Ollye  D.  Jones  never  paid  any  con- 
sideration for  tbe  deed  or  for  the  purchase 
of  the  ^property.  It  was  further  alleged  that 
Mrs.  Jones  did  not  for  a  long  time  claim 
ownership  of  the  property,  but  r^jwesented  to 
divers  persons  that  tbe  deed  was  not  Intend- 
ed to  represent  a  purchase  of  the  property, 
but  as  the  plalntlfF  and  her  husband  were 
having  trouble  between  themselves,  she  was 
holding  the  deed  to  enable  her  to  collect  mon- 
ey which  she  had  loaned  to  plaintilfB  hus- 
band a  long  time  before  the  signing  of  the 
Instrument.  It  was  also  alleged  that  the 
plaiptlff  remained  In  possession  of  the  prop- 
erty, and  did  not  learn  of  the  fraud  perpe- 
trated upon  her  until  a  few  days  before  the 
action  was  begun,  when  she  ascertained  that 
Airs.  Jones  claimed  to  own  and  was  attempt- 
ing to  sell  the  property  to  Innocent  purchas- 
ers. The  plalntifTs  husband  and  tbe  bus- 
band  of  Mrs.  Jones  were  n&med  as  defend- 
ants in  tbe  action.  Mrs.  Jones  alone  de- 
murred to  the  petition,  and  on  her  demurrer 
It  was  held  that  a  cause  of  action  was  not 
stated  against  her. 

The  defendant  claims  that  tbe  petition 
contains  only  a  general  averment  of  fraud 
without  stating  the  facts  upon  which  the 
fraud  Is  based,  and  It  Is  therefore  insulll- 
dent  Plaintiff  states  quite  plainly  and  def- 
initely that  tbe  fraud  had  been  accomplish- 
ed by  the  shifting  and  substitution  of  a  deed 
for  the  Instrument  which  embodied  the  terms 
of  the  agreements  between  tbe  parties,  and 
that  -the  defendants  had  Induced  her  to  be- 
lieve that  she  was  signing  the  Instrument 
she  had  read  and  agreed  to  sign  when  she 
attached  her  name  to  the  other.  It  was  fur- 
ther alleged  that  Mrs.  Jones  conspired  and 
participated  with  plalntifTs  husband  In  tbb 
deception.  There  is  no  dearth  of  averment 
as  to  the  means  by  which  the  fraud  was  ac- 
complished. 

Defendant  also  Invokes  the  rule  that  one 
who  can  read  and  voluntarily  signs  an  In- 
stnmient  affecting  rights  without  reading  It 
should  not  be  permitted  to  deny  Its  binding 
force.  The  rule  has  no  application  where  the 
execution  of  a  contract  is  obtained  by  fraud, 
as  where  a  party  Is  tricked  into  signing  an 
instrument  he  did  not  know  ^le  was  signing, 
and  did  not  Intend  to  sign.  Demlng  v.  Wal- 
lace, 73  Kan.  291,  86  Pac.  139.  If  the  defend- 
ant purposely  switched  the  Instruments  or 
caused  it  to  be  done  as  alleged  in  the  plain- 
tUTs  petition,  a  flagrant  fraud  was  commit- 
ted, one  shocKlng  to  equity  and  good  con- 
science, and  tbe  t&ct  that,  If  plaintiff  had 
been  less  credulous  and  confiding,  she  might 
have  read  the  Instrument  and  detected  the 
fraud,  does  not  preclude  her  from  contesting 
the  validity  of  tbe  contract  she  was  fraudu- 
lently Induced  to  sign.     Shook  v.  Manufac- 


turing Co.,  76  Kan.  301,  80  Pac.  653,  8  Ll  B. 
A.  (N.  S.)  1043;  Jewelry  Oo.  v.  Bennett,  75 
Kan.  743,  90  Pac.  246;  Disney  v.  Jewelry 
Co.,  76  Kan.  145,  90  Pac.  782;  Tanton  v. 
Martin,  80  Kan.  22,  101  Pac.  461;  Byers  v. 
Daugherty,  40  Ind.  198 ;  Glvan  v.  Masterson, 
152  Ind.  127,  61  N.  B.  237;  Burroughs  v. 
Padflc  Guano  Co.,  81  Ala.  255,  1  South.  212. 

We  see  nothing  substantial  In  the  conten- 
tion that  plaintiff  cannot  maintain  her  eq- 
uitable action  to  set  aside  tbe  fraudulent  In- 
strument because  she  has  an  adequate  reme- 
dy at  law.  The  case  Is  peculiarly  one  for  the 
interposition  of  a  court  of  equity. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  the  Justices  concurring. 


(Ill  Kan.  630) 

HOAQ  et  al.  v.  KUIKEN  M  aL* 
(No.  23578.) 

(Supreme  Conrt  of  Kansas.     Jnne  10,  1922.) 

(Bvtlalut  by  the  Court.) 

Banks  and  banking  «=>40— Stookholdera  wks 
agreed  to  increase  the  capital  stock  If  all 
stockholders  approved  not  liakle  for  voting 
against  contract  on  objections  by  some  stock- 
holders. 
Under  a  contract  with  stockholders  to  in- 
crease the  capital  stock  of  a  bank,  and  to  sell 
part   of  the   new   stock   to  certain  parties  it 
satisfactory   to   all  the   stockholders,   and  ap- 
proved by  them,  there  is  no  liability  for  failure 
to  sell  to  the  parties  with  whom  the  contract 
is  made,  nor  for  voting  not  to  comply  with  the 
contract  when  it  Is  objected  to  and  disapproved 
by  some  of  the  stockholders. 

Appeal  from  District  Court,  Jewell  Cktnnty. 

Suit  by  W.  S.  Hoag  and  others  against  Ben 
Kuiken  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed,  with  di- 
rections. 

D.  M.  McCarthy,  of  Mankato,  and  Bitdde 
&  Smith,  of  Sallna,  for  appellants. 

B.  W.  Turner  and  Donald  F.  Stanley,  both 
of  Mankato,  for  appellees. 

MARSHAI/Li,  J.  The  plaintiffs  sued  to 
compel  the  specific  performance  of  a  con- 
tract for  the  sale  of  shares  of  stodi  in  a 
bank;  to  have  defendants  Ben  Kuiken  and 
R.  D.  Rose  decreed  tbe  holders  in  trust  of  a 
number  of  shares  of  the  stock  for  the  use 
and  benefit  of  tbe  plaintiffs ;  and,  if  it  were 
impossible  to  oomiwl  specific  performance  of 
tbe  sale  of  the  shares  of  stock  in  the  bank, 
to  recover  damages  for  tbe  failure  of  the  de- 
fendants to  comply  with  the  contract  Judg- 
ment was  rendered  In  favor  of  the  plaintiffs 
for  $300  damages,  and  the  defendants  appeal. 

Findings  of  fact  and  conduslons  of  law 
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were  made  by  the  conrt.  The  flndinga  of 
fact  showed  that  defendants  Ben  Kulken, 
B.  D.  Rose,  Charles  Thompson,  John  Denton, 
and  William  Bechtold  were  stockholders  and 
directors  of  defendant  the  Ionia  State  Bank 
of  Ionia,  Kansas;  that  they  owned  a  ma- 
jority of  the  stock  in  the  bank;  that  plain- 
tiffs began  the  organization  of  another  bank 
to  be  established  in  Ionia ;  that  negotiations 
resulted  and  a  contract  was  entered  into  be- 
tween the  plaintiffs  and  defendants  Ben 
Kniken,  R.  D.  Rose,  Charles  Thompson,  John 
Denton,  and  William  Bechtold,  by  wliich  they 
agreed  to  Increase  the  capital  stoc4c  of  the 
Ionia  State  Bank  from  $10,000  to  $20,000,  to 
sell  to  each  of  the  plaintiffs  20  shares  of 
stock  at  the  price  of  $125  a  share,  to  Increase 
the  numl)er  of  the  directors  of  the  bank  from 
five  to  seven,  and  to  elect  two  of  the  plain- 
tiffs to  the  board  of  directors.  Findings  of 
fact  numbered  16,  17,  18,  and  19  were  as 
follows : 

"(16)  That  the  defendants  stated  at  the  time 
of  the  entering  into  said  oral  contract  and 
their  understanding  was  that  it  was  not  to  be 
binding  unless  it  was  satisfactory  to  and  ap- 
proved by  all  of  the  stockholders  of  the  bank. 

"(17)  It  was  further  understood  by  and  be- 
tween plaintiffs  and  defendants  that  defendants 
would  in  gooJ  faith  try  to  procure  the  consent 
of  the  stockholders  to  the  terms  of  said  agree- 
ment. 

"(18)  That  defendants  did  pnrsuant  to  said 
agreement  call  a  stockboldera'  meeting  for  April 
1,  1919,  at  the  defendant  bank,  and  immedi- 
ately set  about  in  good  faith  to  procure  the 
consent  of  the  stockholders  to  the  oral  agree- 
ment of  the  directors  of  said  bank  with  plain- 
tiffs. 

"(19)  That  the  defendant  Denton  never  was 
favorable  to  the  agreement  with  plaintiffs,  and 
that  the  other  stockholders  of  the  bank,  not  de- 
fendants herein,  immediately  began  to  oppose 
the  proposed  action  of  the  defendants,  and 
Btany  of  the  depositors  and  customers  of  said 
bank  expressed  themselves  as  opposed  to  the 
plaintiffs  procuring  so  large  a  block  of  stock, 
and  some  of  them  threatened  to  withdraw  their 
deposits  and  business  from  the  defendant  bank 
if  the  proposed  deal  was  consummated." 

The  court  further  found  that,  whm  the 
stockholders  met,  it  was  unanimously  deter- 
mined to  increase  the  capital  stock  of  the 
limia  State  Bank  to  $20,000,  and  that  it  was 
also  unanimously  determined  not  to  sell  20 
rtiaxes  of  the  new  stock  to  each  of  the  plain- 
tiffs, and  not  to  sell  more  than  6  shares  to 
any  one  person. 

The  contract  was  not  violated  by  the  de- 
fendants. It  provided  that  "it  was  not  to  he 
binding  imless  it  was  satisfactory  to  and  ap- 
proved by  all  of  the  stockholders  of  the 
bank."  The  contract  was  not  satisfactory 
to  all  13ie  atockbolders;  some  of  them  ob- 
jected to  it  Neither  was  it  approved  by  all 
of  them. 

The  defendants  voted  not  to  sell  20  shares 
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of  stock  to  each  of  the  plaintiffs.  The  plain- 
tiffs argue  that,  by  thus  voting,  the  defend- 
ants violated  their  contract.  That  puts  a 
wrong  interpretation  on  it.  The  defendants 
held  a  majority  of  the  stock,  and  could  bave 
voted  to  increase  that  stock  and  to  sell  to  each 
of  the  plaintiffs  20  shares;  but  their  con- 
tract was  not  to  sell  to  the  plaintiffs  unless 
it  was  satisfactory  to  all  the  stockholders. 
When  the  defendants  learned  that  the  con- 
tract was  objected  to  by  some  of  the  stock- 
holders, and  that  they  disapproved  it,  the 
defendants  were  released  from  all  obligation 
to  the  plaintiffs  under  it  There  was  no  bind- 
ing contract  until  it  was  approved  by  all  the 
stockholders. 

The  judgment  Is  reversed,  and  the  trial 
conrt  is  directed  to  enter  judgment  for  the 
defendants. 

All  the  Justicea  concurring. 


(Ul  Kan.  49£) 
VENABLE  V.  BRADBURY  at  al.    (No.  23685.) 

(Supreme  Court  of  Kansas.     Jnne  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(BylUbut  hv  Me  Court.) 

1.  Deeds  €=>70(4)— Where  mean*  of  Informa* 
tion  as  to  vendor's  title  were  equally  open 
to  vendor  and  purchaser,  purchaser's  with* 
holding  of  legal  opinion  not  remediable  fraud. 

The  plaintiff  had  received  a  conveyance  of 
land  from  his  father,  and  there  was  a  ques- 
tion as  to  whether  a  fee-simple  title  was  con- 
veyed or  only  a  life  estate.  Plaintiff  had  re- 
ceived legal  advice  that  only  a  life  estate  was 
conveyed,  and,  beUeVing  that  to  be  the  extent 
of  his  interest,  he  executed  a  life  lease  to  his 
brotber-la-law,  and  conveyed  the  legal  title 
thereof  to  the  children  of  his  brother-in-law 
for  a  substantial  consideration,  but  which  plain- 
tiff claims  was  much  less  than  its  value.  Be- 
fore purchasing  plaintiffs  interest  the  brotber- 
in-law  had  Obtained  a  letter  from  a  lawyer, 
stating  that  in  his  opinion  the  plaintiff  held  an 
absolute  title  to  the  land.  The  brother-in-law 
did  not  inform  the  plaintiff  of  the  contents  of 
this  letter  before  mttking  the  purchase.  EUeven 
years  afterwards  plaintiff  learned  of  the  letter 
and  legal  opinion,  and  brought  an  action  to  set 
aside  the  lease  and  deed  upon  the  ground  that 
the  withholding  of  the  legal  opinion  was  ac- 
tionable fraud  which  vitiated  the  transfers. 
Heldt,  that  the  silence  of  the  purchaser  and 
withholding  of  the  legal  opinion  which  he  had 
received  as  to  the  state  of  plaintiff's  title,  the 
means  of  information  being  equally  open  to 
both  parties,  did  not,  hi  the  absence  of  con- 
fidential relations,  constitute  remediable  fraud. 

2.  Deeds  «=^70(6)— Fact*  held  not  to  show 
ooirfldentlal  relationship  requiring  pnrchaser'a 
ilisclosHnB  of  legal  opinion  m  to  vendoft 
title. 

There  was  no  technical  confidential  rela- 
tion between  the  parties,  and  it  is  lield  that 
there  was  nothing  in  the  circumstances  of  their 
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•saodationR  which  raised  a  confidential  relation- 
ship, making  it  the  duty  of  the  brother-in-law 
to  disclnae  the  opinion  he  had  received  from 
•  third  party  aa  to  the  doubtful  title. 

S.  Deeds  «=>70(6)— That  plaintiff  formarly 
lived  in  family  of  purchaser  held  act  to  raise 
confidential    relationship.  I 

The  fact  that  plaintiff  had  formerly  lived  | 
in  the  family  of  hia  brother-in-law  and  was  on 
friendly  terma  with  him  did  not  raise  a  con- 
fidential relationship. 

4.  Deeds  <8=>68(S)— Invalidity  of  deed  cannot 
be  based  on   latomperate  habits  of  vendor 
where  he  was  aot  Intoxloated  when  malclng 
transfer. 
No  invalidity  can  be  predicated  on  the  intem- 
perate habits  of  the  plaintiff,  where  it  appears 
that  be   was   not   intoxicated   or  incapable   of 
understandiDK   what   he   was  doing  when   the 
transfers  were  made. 

Appeal  from  District  Court,  Chase  County. 

Action  by  Gllbnt  M.  Tenable,  Jr.,  against 
Edwin  H.  Bradbury  and  others.     Judgment  I 
for   piaintifT,   and  defendants   appeal.     Be- 
versed  and  remanded,  with  directions  to  en- 
ter Judgmmit  for  defendants. 

Z.  T.  Hazen,  J.  B.  Larimer,  and  W.  Glenn 
Hamilton,  all  of  Top^a,  for  appellants. 

Stratton  &  Stratton,  of  E<rie,  and  Oanse  & 
Frith  and  Owen  S.  Samuel,  all  of  Emporia, 
tor  appdlee. 

JOHNSTON,  O.  J.  This  was  an  action  by 
Gilbert  M.  Venable,  Jr.,  to  set  aside  a  life 
lease  of  land  given  to  Edwin  H.  Bradbury, 
and  a  deed  made  by  him  to  two  children  of 
Bradbury.  The  plaintiff  also  asked  to  have 
the  title  to  the  land  quieted  in  him  and  for 
the  construction  of  the  deed  given  to  plain- 
tiff by  his  father.  The  action  resulted  In  a 
Judgment  setting  aside  the  life  lease  and  deed 
from  which  defendants  appeal 

[1]  The  deed  executed  by  Gilbert  M.  Voi- 
able,  Sr.,  to  plaintiff  was  executed  on  Septem- 
ber 28,  1888.  It  was  In  the  ordinary  form  of 
general  warranty,  except  that  It  contained  a 
provision  that — 

It  was  "expressly  understood  by  the  parties 
hereto  that  the  party  of  the  first  part  shall 
during  his  natural  life  have  exclusive  control 
and  management  of  the  real  estate  described 
and  may  at  any  time  sell  and  convey  the  same 
with  the  oousvnt  of  the  party  of  the  second 
part,  and  it  is  further  provided  and  expressly 
understood  by  and  between  the  parties  hereto 
that  if  the  party  of  the  second  part  shall  die 
without  heirs  begotten  of  his  body,  the  real 
estate  herein  described  shall  all  revert  to  the 
party  of  the  first  part,  iiis  children  or  their 
tieirs  if  they  be  dead." 

Venable,  Sr.,  had  two  children,  the  plain- 
tiff and  a  daughter,  Ada,  who  married  Edwin 
H.  Bradbury.  She  died  in  1809,  leaving  two 
children,  Gilbert  V.  Bradbury  and  Dorothy 
Brndbury,   who  are  named   as  defendants. 


Venable,  Sr.,  died  In  1894,  six  years  after  the 
deed  to  his  son  was  executed.  During  his 
lifetime  be  retained  possession  and  control 
of  the  property,  and  bis  son  being  addicted 
to  the  excessive  use  of  intoxicating  liquor, 
and  a  spendthrift,  led  the  father,  it  is  con- 
tended, to  limit  the  conreyance  to  a  life 
estate  only.  That  appears  to  have  been  the 
interpretation  placed  upon  the  deed  by  the 
son  as  well  as  his  father,  and  also  by  the 
other  parties  concerned.  From  the  death  of 
his  father  in  18&4  to  1901,  the  son  undertook 
to  control  the  land,  bat  he  was  unable  to 
malce  it  yield  enough  to  pay  taxes  and  main- 
tain the  property.  On  March,  1,  1901,  he 
leased  it  to  Brndbury  for  three  years  at  a 
stipulated  rental  of  $25  per  month,  and  pos- 
session was  taken  by  the  lessee.  This  lease 
was  renewed  for  two  years  longer,  expiring  in 
1906,  and  also  a  third  lease  expiring  in  1909. 
The  rentals  were  paid  to  the  plaintiff,  and 
Bradbury  continued  In  the  control  and  pos- 
session of  the  land  up  to  the  time  of  the  ex* 
ecutlon  of  the  instrument  sou^t  to  be  set 
aside  in  this  action.  In  a  letter  wrltt^i  by 
an  attorney  In  May,  1906,  Bradbury  was  ad- 
vised that  the  deed  executed  by  Venable,  Sr., 
to  his  son  conveyed  to  him  a  title  in  fee  slm> 
pie.  In  September,  1908,  Bradbury  altered 
into  negotiations  with  idaintiff  for  the  pur- 
chase of  his  intoest  In  the  land,  with  the 
result  that  plaintiff  executed  the  Ufe  lease 
of  the  land  to  Bradbury,  and  a  deed  In  whldi 
his  wife  Joined,  conveying  the  title  of  the  pr(^ 
erty  to  Bradbury's  children.  The  consider- 
ation for  these  instruments  was  the  payment 
by  Bradbury  to  plaintiff  of  |60  on  the  first 
day  of  eadi  month  during  the  life  of  the 
'plaintiff.  The  stipulated  payments  were 
made  as  they  fell  due  from  September,  190S, 
until  about  the  time  this  action  was  begun 
in  1920.  Some  time  before  the  execution  of 
the  instruments  the  plaintiff  obtained  tbe 
opinion  of  an  attorney  as  to  the  title  or  In- 
terest be  held  in  the  land,  who  advised  him 
that  he  only  held  a  life  interest,  and  that 
the  pr<^)erty  would  descend  to  the  heirs  as 
provided  in  the  deed.  Plaintiff  alleged  and 
contends  that  the  life  lease  and  deed  were 
fraudulently  obtained  and  were  void  for  the 
reason  that  Bradbury  had  concealed  from 
him  the  opinion  given  by  his  lawyer  In  1908 
with  respect  to  the  title.  His  <Haim  is  that 
Bradbury  took  advantage  of  the  confidential 
relatlcms  existing  between  them,  and  with  the 
knowledge  given  him  by  the  attorney  as  to 
hU  title  he  had  procured  the  transfers  tot 
a  monthly  annuity  of  $60  when  the  property 
transferred  was  actually  worth  $20,000. 
Plaintiff  had  lived  with  Brndbury  from  1S94. 
when  his  father  died,  until  1899.  He  had 
been  employed  by  Bradbury  a  short  time  In 
1896  and  again  for  a  short  period  In  1906. 
Plaintiff  drank  heavily  most  of  the  time  from 
1900  to  1909,  and  often  lost  posittons  he  had 
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obtained  becatiae  of  his  Intemperate  habits. 
In  1909  be  gave  up  these  habits,  aind  has 
been  a  total  abstainer  since  that  time. 
Friendly  r^atlons  existed  between  plaintiff 
and  Bradbnry  for  25  years,  the  period  from 
the  death  of  plaintiff's  father  until  this  ac- 
tion was  brought  It  appears  that  he  was  In 
the  employ  of  Bradbury  in  1920  as  a  booli- 
keeper,  and  while  rearranging  the  papers  in 
a  desk  found  and  read  the  letter  of  Brad- 
bury's attorney  written  In  May,  1908,  ex- 
pressing the  opinion  that  the  title  to  the 
land  was  In  the  plaintiff.  He  then  left  the 
defendant's  employment  and  instituted  the 
action. 

The  defendants  contend  tliat,  as  plaintiff 
had  for  26  years  acquiesced  In  the  view  that 
he  held  only  a  life  estate  In  tbe  pr(q;)erty,  and 
did  not  question  the  rights  of  Inheritance  of 
Gilbert  V.  and  Dorothy  Bradbury  In  It,  and 
also  that  he  had  sold  his  interest  in  it  more 
that  11  years  before  challenging  the  trans- 
fers made,  and  furthor  that  tbe  annuity  to 
be  paid  him  of  $720  during  his  life,  tbe  ex- 
pectancy being  26  years,  and  which  repre- 
s^ted  an  aggregate  of  $18,726,  the  actual 
cash  value  of  the  land,  the  ground  relied  on 
by  i^alntiff  for  relief  did  not  warrant  the 
canceilatiMi  of  the  lease  and  deed,  nor  afford 
any  basis  for  equitable  relief.  As  already 
indicated,  the  ground  for  setting  aside  the 
lease  and  deed  Is  the  fact  that  Bmdbury  did 
not  inform  plaintiff  as  to  the  opinion  of  the 
lawyer  respecting  the  title  given  to  defend- 
ant about  three  months  before  the  execution 
of  the  instruments,  and  that  with  the  infer- 
mati<m  derived  from  the  letter  he  dealt  with 
the  plaintiff  on  the  theory  that  the  ext«it  of 
plaintiff's  interests  was  a  life  estate.  Did 
the  withholding  of  the  opinion  expressed  by 
Bradbury's  lawyer  constitute  such  fraud  as 
will  Justify  a  cancellation  of  tbe  deed  and 
lease?  The  opinion  related  only  to  a  ques- 
tion of  law,  tbe  legal  effect  of  an  instrument 
of  conveyance.  It  was  only  an  opinion,  and 
one  which  did  not  change  the  title  of  the 
plaintiff  or  affect  his  existing  rights.  It  bad 
no  more  effect  than  tbe  legal  opinion  secured 
by  plaintiff  from  another  lawyer  that  he  held 
only  a  life  estate  In  the  land.  The  effect  of 
the  recitals  in  the  deed  was  a  debatable  ques- 
tion of  law  upon  which  the  opinions  of  the 
attorneys  were  given.  Both  opinions  were 
based  upon  the  recitals  of  the  instrument, 
and  these  were  equally  available  to  both  par- 
ties. That  it  was  a  doubtful  question  was 
shown  by  tbe  fact  that  capable  lawyers  plac- 
ed different  Interpretations  upon  the  same 
instrument.  As  between  the  parties  dealing 
with  each  other,  an  expression  of  opinion  not 
amounting  to  a  representation  does  not  con- 
stitute actionable  fraud. 
It  has  been  said  that: 

TThe  vendor  cannot  be  held  responsible  where 
he  merely  expresses  an  opinion  as  to  tbe  legal 
effect  of  known  facta  or  muniments  of  title  or 
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his  opinion  as  to  the  validity  of  bis  title."    12 

R.  C.  L.  274. 

Here  the  opinion  withheld  was  that  of  a 
stranger.  It  was  not  used  to  Induce  action, 
and  the  case  Is  not  like  one  where  one  party 
used  a  legal  opinion  to  procure  another  to 
enter  Into  a  contract  or  to  execute  a  convey- 
ance. Every  one  Is  presumed  to  know  the 
law,  his  rights  and  tbe  state  of  his  own  title 
to  property.  The  plaintiff  had  the  same 
means  of  knowledge  of  his  rights  and  inter- 
est in  the  land  that  the  defendant  had,  and 
had  previously  used  the  means  employed  by 
defendant  of  obtaining  a  legal  opinion  as  to 
bis  interest  In  the  land.    It  has  been  said: 

"The  presomption  is  that  every  person  is  ac- 
quainted with  his  own  rights,  provided  he  has 
had  a  reasonable  opportunity  to  know  them. 
And  nothing  can  be  more  lialde  to  abuse  than 
to  permit  a  person  to  reclaim  his  property  up- 
on the  mere  pretense  that  at  the  time  of  parting 
with  It  he  was  ii^orant  of  tbe  law  acting  on 
his  title."  1  Story's  Equity  -  Jurisprudence 
(14th  Ed.)  VOL  1.  pp.  173.  174. 

In  a  case  where  there  was  more  than  si- 
lence, but  representations  by  the  grantee  to 
the  effect  that  the  title  of  the  grantor  liad 
been  divested  by  legal  i»roceedings,  it  waa 
held: 

"The  means  of  information  were  equally  open 
to  both  parties.  The  grantor  also  consulted 
an  attorney  at  law  concerning  his  title,  and 
executed  the  deed  supposing  that  he  had  no 
title.  Beldi,  that  he  was  not  entitled  to  recover 
for  the  alleged  fraudulent  representations.** 
Cobb  V.  Wright,  43  Bfinn.  83,  44  N.  W.  662. 

See,  also,  Robins  v.  Hope,  57  Ctel.  493;  Wil* 
Uams  V.  Beasley,  26  Ky.  (3  J.  J.  Marsh.)  678; 
Boddy  V.  Henry,  113  Iowa,  463,  85  N.  W.  771, 
53  L.  R.  A.  769;  BoUeau  v.  Records  &  Breen, 
165  Iowa,  134,  144  N.  W.  336;  Du  Moulin  ▼. 
Board  of  Education  (Sup.)  124  N.  1.  Supp. 
901;  Brown  v.  Lead  &  Zinc  Mining  Co.,  194 
Mo.  681,  682,  92  S.  W.  699. 

[2,  3]  Plaintiff  contends  that  if  silence  of 
defendant  as  to  the  oidnion  of  his  lawyer 
would  not  of  Itself  operate  to  impeach  the 
transaction,  the  confidential  relationship  ex- 
isting between  the  parties  made  the  with- 
holding of  the  opinion  an  actionable  fraud, 
which  warranted  the  setting  aside  of  the 
lease  and  deed.  As  has  been  seen,  the  only 
relationship  between  them  was  that  ot 
brothers-in-law.  "then  being  no  blood  re- 
lationship, the  mere  fact  that  the  plaintiff 
lived  In  the  family  of  defendant  and  was  on 
friendly  terms  with  him  cannot  be  regarded 
as  raising  a  confidential  relationship.  Plain- 
tiff had  left  Bradbury's  home  and  lived  apart 
from  him  for  about  5  years  before  the  trans- 
action in  question,  and  nothing  la  seen  In 
their  relations  or  the  circumstances  wbldi 
approaches  a  confidential  or  flduciaiy  rela- 
tionship, one  which  under  the  law  made  it 
the  duty  of  Bradbury  to  disclose  mere  oj^n- 
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ions  that  he  had  received  from  third  parties. 
In  Bigelow  on  Fraud,  it  is  said: 

"The  mere  fact,  however,  that  a  party  waa 
once  in  a  relation  of  confidence  to  another,  and 
that  he  still  continues  to  be  a  trusted  friend, 
appears  not  to  be  enough;  a  sale  to  such  an 
one  will  be  valid  though  the  price  was  to  bis 
knowledge,  and  not  to  that  of  the  vendor,  in- 
adequate, being  of  property  of  which  he  had 
formerly  for  many  years  had  spedal  charge  as 
a  servant  It  need  hardly  be  said  that  the 
fact  that  a  party  dealing  with  another  has  great 
confidence  in  him  and  may  be  easily  influenced 
by  him  does  not  raise  the  technical  confidential 
relation."    Bigelow  on  Fraad,  p.  366. 

If  the  parties  had  been  brothers  In  fact, 
that  without  more  would  not  have  created  a 
relation  of  trust  and  confidence  which  would 
have  required  a  disclosure  of  the  opinions 
of  strangers  as  to  the  effect  of  the  deed.  In 
Bacon  V.  Soule,  19  CaL  App.  428, 126  Pac.  384, 
it  is  said: 

"In  the  absence  of  a  confidential  relation, 
the  defendants  were  under  no  obligation  to 
volunteer  information  to  the  plaintiff  which 
was  as  readily  accessible  to  him  as  it  was  to. 
the  defendants,  and  as  'the  law  will  not  under- 
take the  care  of  persons  who  will  not,  with 
means  at  hand,  take  care  of  themselves,'  the 
mere  silence  of  the  defendants  cannot  be  con- 
strued to  be  a  fraudulent  concealment  sufficient 
to  support  an  action  for  fraud." 

If  the  defendant  had  been  the  agent  of 
plaintiff  or  bad  stood  in  a  confidential  or 
fiduciary  relation  to  him,  a  full  disclosure  of 
all  material  facta  relating  to  the  subject  of 
their  dealings  would  have  been  required. 
But  there  was  no  actual  or  assumed  relation 
of  confidence  between  them.  The  state  of  tha 
title  bad  been  brought  to  the  attention  of 
both,  each  had  ot>tained  Independent  advice 
concerning  it,  and  the  effect  of  the  deed  and 
the  interpretation  of  its  terms  still  remains 
a  matter  of  doubt  The  conflicting  legal  opin- 
ions which  the  parties  had  received  in  no 
way  changed  the  status  of  the  title,  and  the 
silence  of  the  defendant  related,  aa  we  have 
seen,  to  a  question  of  law  as  to  which  the 
means  of  information  was  equally  available 
to  both  partiea  On  the  controlling  facts  aa 
disclosed  in  the  testimony  by  plaintiff  we 
conclude  the  defendant  was  under  no  legal 
obligation  to  inform  the  plaintiff  as  to  the 
advice  given  him  by  his  attorney. 

[4]  Considerable  is  said  about  the  intem- 
perate habits  of  plaintiff,  but  there  is  no  con- 
tention nor  anything  tending  to  show  that 
be  was  intoxicated  or  lacking  in  capacity  to 
understand  what  he  was  doing  when  he  made 
the  transfers  based  on  what  must  be  regard- 
ed as  a  substantial  consideration.  The  con- 
clusion reached  makes  it  unnecessary  to  place 
a  construction  upon  the  deed  executed  by 
Venable,  St.,  to  the  plaintiff  or  to  consider 
the  other  questions  discussed  by  counsel. 
Lpon  plaintUTs  evidence  it  must  be  held  that 


he  was  not  entitled  to  the  relief  sought,  and 
therefore  the  judgment  Is  reversed,  and  the 
cause  remanded,  with  the  direction  to  enter 
judgment  for  the  defendants. 
AU  the  Justices  concurring. 


(lU  Kan.  423) 
OLDFIELD  V.  PHELPS  et  al.     (No.  23788.) 

(Supreme  Court  of  Kansas.     June  10,  1922.) 

fSyllalm*  h]/  i\e  CowrU) 

ExecntlOB  «=>I7I(I)  — Levy  may  b*  aajolnwl 

where  issued  on  a  Judgmeat  oa  which  an  •*• 

eoution  bad  been  previously  Issued  and  landa 

sold  for  the  full  amount  of  the  Judgment 

The  levy  of  an  execution  may  be  enjoined 

where  it  is  issued  on  a  judgment  on  which  an  ex* 

ecution  had  been  previously  issued  under  whidi 

land  had  been  sold  for  the  full  amount  of  the 

judgment  interest,-  and  costs,  the  sale  had  been 

confirmed,  and  a  deed  had  been  issued,   and 

where  there  is  nothing  to  show  that  the  title 

of  the  purchaser  tailed  or  that  the  judgment 

creditor  did  not  receive  the  proceeds   of  the 

sale. 

Appeal  from  District  (3ourt,  Finney  County. 

Action  by  C.  Bevan  Oldfield  against  John 
B.  Phelps  and  another.  Judgment  for  plain- 
tiff, and  the  defendants  appeal.    AflSrmed. 

O.  I«  Blarmon,  of  Garden  City,  for  aiq;>el- 
lants. 

Hoskinson  &  Field,  of  Garden  <3ity,  and  F. 
Dumont  Smith,  of  Hutchinson,  for  appellee. 

MARSHALL,  J.  The  defendants  aroeal 
from  a  judgment  overruling  their  demurrer 
to  the  plaintiff's  petition. 

The  petition  alleged  that  on  September  13, 
191S,  defendant  John  B.  Phelps  obtained  a 
judgment  against  the  plaintiff  for  $374 ;  that 
execution  was  issued  on  that  judgment  and 
levied  on  real  property  which  was  sold  un- 
der the  execution  to  John  B.  Phelps  for  the 
full  amount  of  the  Judgment,  interest,  and 
costs ;  that  the  sale  was  confirmed;  that  aft- 
erward, on  January  7,  1920,  a  sherifTs  deed 
therefor  was  issued  to  John  B.  Phelps.  The 
petition  also  alleged  that  by  reason  of  the 
execution,  sale,  and  sherifTs  deed,  the  judg- 
ment In  favor  of  the  defendant  had  been  fully 
satisfied.  The  petition  further  alleged  that 
on  January  7,  1921,  defendants  John  B. 
Phelps  and  C.  L.  Marmon  caused  another  ex- 
ecution to  be  Issued  on  the  judgment  and 
placed  in  the  hands  of  defendant  Lee  Rich- 
ardson, sheriff  of  BMnney  county;  that  l^eA 
Richardson  was  alsout  to  levy  that  e.xecutlon 
upon  a  share  of  stock  belonging  to  the  plain- 
tiff in  the  Garden  City  Land  &  Immigration 
(Company;  that  the  levy  of  the  execution 
upon  the  stock  would  be  illegal  and  wrongful: 
and  that  the  plaintiff  had  no  adequate  rem- 
edy at  law  to  prevent  the  sale  of  the  stock. 
A  permanent  injunction  was  asked. 
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The  JndgmeBt  from  which  the  appeal  to 
taken  reads: 

"Now,  on  this  17th  day  of  May,  A,  D.  1^1, 
*  *  *  the  above  ease  came  on  for  hearing 
npon  the  demurrer  of  defendants  to  the  peti- 
tion of  plaintiff  filed  herein.    •    •    • 

"Upon  argument  of  counsel,  and  pendins  a 
ruling  of  the  court  in  said  matter,  it  was  stip- 
ulated and  agreed  in  open  court  that  the  same 
admissions  and  evidence  adduced  in  the  trial 
of  the  case  of  John  B.  Phelps  v.  Geo.  W.  Fin- 
nup  et  al.  would  be  admitted  as  the  evidence 
in  this  action,  in  so  far  as  same  was  applicable 
to  the  point  in  issue.  The  court  being  fully 
advised  in  the  premises,  overrules  said  de- 
murrer. .,  . 
"It  is  therefore,  by  the  court  considered, 
ordered,  adjudged,  and  decreed  that  the  demur- 
rer of  the.  defendants  to  the  petition  of  the 
plaintiff  filed  herein  be  overruled,  and  the  de- 
fendants electing  to  stand  on  the  demurrer  and 
excepting  to  the  rulings  of  the  court,  said  ex- 
ceptions were  duly  allowed." 

The  action  of  John  B.  Phelps  v.  Geo.  W. 
Finnup  et  al.  was  prosecuted  by  Phelps  to 
recover  possession  of  the  land  described  In 
the  sheriff's  deed.  He  failed  In  that  action. 
These  facts  are  not  sUted  In  the  peUtion  and 
are  not  Included  In  the  stlpvdatlon  set  out  In 
the  judgment  In  this  action. 

Unless  the  admissions  and  evidence  named 
in  the  judgment  were  made  a  part  of  the 
petition,  they  had  no  place  In  the  hearing 
on  the  demurrer.  There  is  nothing  to  show 
that  they  were  made  a  part  of  the  petition 
or  that  they  were  so  considered.  If  they 
were  not  made  a  part  of  the  petition,  the 
trial  court  could  not  consider  them  on  the 
demurrer,  and  this  court  should  not  do  so 
now.  The  judgment  Indicates,  but  does  not 
say,  that  only  the  petition  was  considered 
when  the  ruling  on  the  demurrer  was  made. 
The  defendants  who  appeal  apparently  did 
not  consider  the  admission  and  evidence  as 
a  part  of  the  petiUon  because  they  are  not 
abstracted,  although  a  transcript  of  them  has 
been  filed  In  this  court.  The  admissions  con- 
tained in  that  transcript  do  not  add  anything 
to  the  petition  In  this  action.  The  facts 
shown  by  the  evidence  set  out  in  the  tran- 
script. If  they  had  been  pleaded  In  the  peti- 
tion, might  compel  a  different  judgment ;  but 
the  judgment  should  not  be  reversed  until  It 
affirmatively  appears  that  those  facts  were 
considered  the  same  as  If  they  had  been  al- 
leged. This  action  must  be  disposed  of  on 
the  petition,  as  written,  and  the  demurrer 

thereto. 

The  practice  of  simplifying  matters  In  the 
courts  In  the  trial  of  a  lawsuit  is  to  be  com- 
mended ;  but,  when  It  Is  sought  to  reverse 
the  judgment  of  the  trial  court,  matters  must 
be  placed  In  the  record  brought  to  this  court 
to  show  that  error  wa«  committed,  or  the 
Judgment  must  be  afBrmed.  There  Is  nothing 
in  the  record  presented  to  this  court  in  this 
action  to  show  that  error  was  committed  by 
the  trial  dourt  ' 


The  defendant  argues  that  by  settliv  aside 
a  sherlfTs  sale  of  real  property,  the  Judg- 
ment iinder  which  the  sale  had  been  made 
would  be  reinstated.  It  may  be  conceded 
that  the  argument  of  the  defendants  on  this 
proposition  is  correct,  but  that  Is  not  the 
case  that  Is  presented  to  this  court  Here, 
there  had  been  a  sale  of  real  property  under 
execution  ;  the  sale  had  been  confirmed;  and 
a  deed  had  been  Issued.  There  is  nothing  In 
the  petition  to  show  that  the  title  of  the  pur- 
chaser failed  or  that  the  Judgment  creditor, 
John  B.  Phelps,  did  not  receive  the  proceeds 
of  the  sale.  So  far  as  the  petition  is  con- 
cerned, the  purchaser  acquired  good  titie  to 
the  property.  The  purchase  money  was,  un- 
der the  law,  applied  In  satlsfacUem  of  th? 
judgment,  and  another  execution  cannot  be 
lawfully  issued  on  it 

The  demurrer  was  properly  overruled,  and 
the  judgment  Is  affirmed. 
All  the  Justices  concurring. 


(lU  Kan.  466) 

WEIGAND  V.  LESTER.  City  Clerk,  •«  al. 
(No.  239S2.) 

(Supreme  C!onrt  of  Kansas.    June  10,  1922.) 

(Syllalui  ly  ihe  Court.) 

1.  Municipal  corporations  «=»4I3(2)— Cost  •i 
paving 'street  Intersactlons  not  to  be  segre- 
gated from  total  cost,  for  parpos*  of  dlvlMng 
cost  betweeq  olty  and  beneflted  property. 

Under  chapter  118  of  the  Session  Laws 
of  1921,  one-third  of  the  entire  cost  of  re- 
paving  a  street  is  to  be  borne  by  the  dty  at 
large,  and  the  remainder  of  the  cost  is  to  be 
assessed  against  the  benefited  property,  and 
in  this  division  the  cost  of  paving  the  street 
intersections  is  not  to  be  segregated  from  the 
total  cost  nor  added  to  that  part  of  the  burden 
imposed  by  the  statute  on  the  city  at  large. 

2.  Maadamns  (»=>3(9)— Will  not  lie  at  Instanoe 
of  taxpayer  to  question  validity  af  levy  «r 
assessment. 

Taxpayers,  spedally  aggrieved  by  the  ac- 
tion of  public  officials  in  levying  taxes  against 
their  property,  have  a  right  of  action  provided 
by  the  Code  to  enjoin  such  levy  or  assessment 
if  such  remedy  is  properly  invoiced;  but  they 
have  no  general  legal  right  to  question  the  va- 
lidity of  such  levy  or  assessment  by  instituting 
an  original  action  in  mandamus  in  the  Supreme 
Court  to  compel  the  public  officers  to  perform 
their  official  duty. 

3.  Mandamus  «=>l46-Actlon  to  compel  puMlo 
ofllelais  to  perform  dnty  should  bei.brongbt 
In  name  of  state,  on  relation  of  ooanty  at- 
torney or  Attorney  General. 

An  action  to  compel  public  officials  to  per- 
form their  dnty  should  be  brought  in  thp  ;iaqie 
of  the  state,  on  the  relation  of  the  county  at- 
torney or  Attorney  General,  and  sUch  action 
cannot  ordinarily  be  maintained  by  a  private 
citizen.  '        '     . 

Petition  by  John  P.  Weigand,  f<Hr  hipiself 
and  others  similarly  situated,  for  a,  writ  of 
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mandamua  against  H.  D.  Lester,  City  Clerk 
oC  Wichita,  and  otbera.  Writ  denied,  and 
actlm  dismissed. 

J.  N.  Haymaker,  A.  V.  Roberts,  and  B.  B. 
Angle,  all  of  Wichita,  for  plalntUt. 

Robert  C.  Foulston  and  Geo.  Slefkln,  both 
of  Wichita,  for  defendants. 

DAWSON,  J.  The  plaintiff  on  behalf  of 
himself  and  others  similarly  affected  filed 
this  original  action  In  this  court,  praying 
for  a  writ  of  mandamus  against  the  city  of- 
ficials of  Wichita,  directing  them  to  assess 
the  cost  of  a  certain  street  improvement  ac- 
cording to  plalntifTs  notion  of  how  that 
ought  to  be  done,  and  not  as  the  defendant 
officials  have  done  it 

As  the  dispute  between  the  parties  over 
the  correct  interpretation  of  the  statute  is 
one  very  easily  settled,  we  wQl  decide  that 
question,  but  we  will  have  to  add  some  com- 
ment touching  the  propriety  of  this  kind  of 
a  lawsuit  to  settle  this  sort  of  questions  at 
the  instance  of  private  individuals.  And, 
first,  as  to  the  statute: 

Chapter  118  of  the  Session  Laws  of  1921 
authorizes  cities  of  a  certain  population  to 
repave  their  streets,  at  the  discretion  of  the 
city  government  and  regardless  of  protest  or 
remonstrance,  when  the  original  paving  Is 
10  years  old,  and  provides  tliat  the  dty  shall 
pay  one-third  of  the  entire  cost  of  such  re- 
pavement,  and  that  the  remaining  two-thirds 
of  the  cost  shall  be  borne  by  abutting  prop- 
erty owners  as  provided  In  other  and  earlier 
legislation.  E^ast  Douglas  avenue,  in  Wichi- 
ta, is  one  of  the  principal  thoroughfaree  of 
that  dty,  and  as  the  original  paving  thereof 
had  become  worn  and  dilapidated,  the  city 
government  determined  to  repave  a  portion 
of  it  under  the  authority  of  chapter  118.  The 
entire  cost  was  determined,  and  two-thirds 
tiiereof  assessed  against  the  abutting  prop- 
erty, which  included  the  plaintiff's. 

[11  Under  other  and  earlier  statutes,  the 
entire  cost  of  paving,  except  the  street  inter- 
sections, 'Is  assessed  against  the  abutting 
property.  Gen.  Stot  1915,  §{  1231,  1233, 
1757,  1974.  Under  such  statute  the  cost  of 
paving  the  intersections  is  paid  by  the  city 
at  large.  Now,  in  this  case,  notwithstanding 
the  plain  terms  of  the  act  of  1921,  which 
declares  that  the  dty  at  large  shall  bear 
one-third  of  the  cost  of  reaving  and  the 
benefited  property  shall  bear  two-thirds  of 
the  cost.  It  Is  plaintiff's  contentl(Hi  that  the 
cost  of  repavlng  the  Intersections  should  be 
segregated  from  the  entire  cost  of  the  street 
Improvement,  and  that  portion  of  it  should 
likewise  be  borne  by  the  dty  at  large.  The 
statute  will  not  bear  that  Interpretation.  It 
means  predsely  what  it  says — one-third  of 
the  entire  cost  is  chargeable  to  the  dty,  and 
the  remainder  is  to  be  assessed  to  the  bene- 
fited property.  The  only  r^atlon  this  statute 
has  to  earlier  legislation  touching  street  Im- 
prorementB  la  that  the  assessment  of  two- 


thirds  of  the  cost  shall  be  apportioned  among 
the  lots,  tracts,  pieces,  and  parcels  of  land 
within  the  benefited  district  in  the  same 
manner  as  provided  by  law  for  the  construc- 
tion of  street  paving  under  statutes  cover- 
ing such  matters  in  detail. 

[2]  Wltb  that  question  settled,  we  must 
now  add  that  this  action  is  not  pr(^>erly 
maintainable  In  tbis  court  at  the  Instance  of 
private  litigants.  Our  original  jurisdiction  in 
mandamus  should  ,not  be  perverted  into  the 
entertainment  of  actions  by  private  dtlzena 
to  compel  public  officers  to  perform  thdr  of- 
ficial duties.  Exceptions  to  this  rule  there 
are,  but  ordinarily  an  action  in  mandamus 
to  compel  public  offldals  to  do  their  duty 
must  be  brought  in  the  name  of  the  state  of 
Kansas,  on  the  relati<m  of  one  of  its  officers 
duly  authorized — the  county  attorney  or  the 
Attorney  GeneraL  There  is  a  statute  giving 
private  dtizens  peculiarly  aggrieved  by  a  tax 
assessment  a  right,  if  timely  exerdsed,  to 
challenge  the  validity  of  an  assessmrait  ot 
taxes  made  or  threatened.    It  reads: 

"An  injunction  may  b«  granted  to  enjoin 
the  illegal  levy  of  any  tax,  charge,  or  assess- 
ment, or  the  collection  of  any  illegal  tax, 
charge,  or  assessment,  or  any  proceeding  to 
enforce  the  same,  or  to  enjoin  any  public  offi- 
cer, board  or  body  from  entering  into  any 
contract  or  doing  any  act  not  authorized  by 
law  that  may  result  in  the  creation  of  any 
public  burden  or  the  levy  of  any  illegal  tax, 
charge,  or  assessment;  and  any  number  of 
persons  whose  property  is  or  may  be  affected 
by  a  tax  or  assessment  so  levied,  or  whose 
burdens  as  taxpayers  may  be  increased  by  the 
threatened  nnauthorissed  contract  or  act,  may 
unite  in  the  petition  filed  to  obtain  such  injunc- 
tion.   •    •    • "    Gen.  Stat.  1016,  |  7163. 

[3]  Aside  from  this  statute  just  quoted,  pri- 
vate individuals  have  no  general  legal  right  to 
provoke  litigation  to  question  the  action  or 
conduct  of  public  officials.  They  should  lodge 
their  complaints  against  public  officials  with 
the  public  functionary  selected  by  law  to  deal 
with  official  irregularities.  Bobbett  v.  State, 
10  Kan.  9;  Miller  v.  Town  of  Palermo,  12 
Kan.  16;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
22  Kan.  1;  Nixon  v.  School  District,  32  Kan. 
510,  4  Pac.  1017;  Albach  v.  Fraternal  Aid 
Union,  100  Kan.  511,  515,  516,  164  Pac.  1065; 
Abraham  v.  Weister,  103  Kan.  162,  172  Pac. 
998. 

Even  in  the  cases  where  private  Individuals 
may  maintain  a  taxpayers'  suit  nnder  section 
265  of  the  ClvU  Code  (Gen.  St  916,  |  7163), 
expedition  is  a  prime  requisite,  and  nstially 
there  is  a  20  or  30  days  limitation  in  which 
such  a  suit  may  be  brought  If  the  present 
controrersy  had  been  brought  as  an  injonc- 
tlMi  suit  in  a  conrt  of  general  jurisdlctlim.  It 
would  have  been  too  late  to  enjoin  the  assess- 
ment as  made  by  the  dty  offldals.  Rockw^ 
V.  Junction  City,  02  Kan.  618,  141  Pac.  200. 
Ann.  Cas.  1916R,  316.  This  does  not  conclude 
all  the  objections  whidi  could  be  made 
against  Hie  sort  of  actton  here  presented,  bat 
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It  la  dear  that  tlie  wilt  of  mandamus  should 
be  denied  and  the  action  dismissed. 

It  Is  so  ordered. 

All  the  Justices  ooncnrrinc 


(lU  Kan.  sm 

STATE   V.    BOLTON.    (No.  24113.) 

(Supreme  Court  of  Kansas.    Jane  10,  1A22.) 

(SyUahut  b»  the  Court.) 

1.  Criminal  law  <8=»908(9).  910-Faot  that 
witnest  Is  an  aooomplloe  goes  to  bis  oredU 
Ulity;  unoorroboretMl  evidence  of  aooom- 
pllco  soillelest  for  oenvlotion. 

The  fact  that  a.  witness  was  an  accomplice 
in  the  commisGion  of  the  crime  charged  toes  to 
the  credibility  of  his  evidence,  aod  not  to  its 
competency,  and  if  the  Jury  are  fully  conyinced 
of  the  trath  of  his  testimony,  and  are  fully 
satisfied  that  it  is  sufficient  to  establish  the 
(Silt  of  the  defendant,  they  may  conriet  ai>on 
the  uncorroborated  evidence  of  the  accomplice. 

2.  Larcony  «=>59— Evidenos  held  to  prove  val- 
no  of  property  to  be  In  oxooss  of  $20. 

The  evidence  examined,  and  held  to  be  suffi- 
cient to  anpport  the  conviction  of  defendant. 

3.  Criminal  law  «=»l  1 72 (2)— Instruction  that 
testimony  of  witnesses  as  to  other  crimes 
oonid  be  eonsMered  only  to  affoet  thoir  credi- 
bility hold  harmless  notwithstanding  denial 
of  one  witnsss  that  he  had  participated  In 
other  crimes. 

A  questioned  Instruction  is  held  to  be  with- 
out material  error. 

(Additional  Syttalhu  6y  Bditorial  Staf.) 
-4.  Mntnesse*  «=9337(6),  345(1)— Evidence  as 
to  participation  of  defendant  and  other  wit- 
ness in  other  thefts  admisslbis  to  affect  credi- 
bility as  witness. 
In  prosecution  for  larceny,  testimony  of  de- 
fendant and  another  witneae  on  cross-examina- 
tion  as  to  participation  in   other  thefts   held 
admissible   for   the   purpose  of   affecting   the 
credibility  of  the  witnesses. 

5.  Criminal  law  9=3673(5)— Court  required  to 
instraot  that  evidence  as  to  defendant's  par- 
ticipation   In    other    th^s    was    admissible 
merely  to  affeet  his  credibility  as  a  witness. 
Where   defendant   was   cross-examined   as 
to  participation  in  other  thefts,  it  was  the  duty 
of  the  court  to  instruct  the  jury  that  such  evi- 
dence  could  be  considered  only  for  the   pur- 
pose of  affecting  his  credibility  as  a  witness. 

Appeal  from  District  Court,  Rice  County. 

CHarence  Bolton  was  convicted  of  larceny, 
and  he  ai>peal8.    Aflirmed. 

Don  Shaffer  and  Eustace  Smith,  both  of 
Hutchinson,  for  appellant 

Richard  J.  Hopkins,  Atty.  Oen.,  and  Ben 
Jones,  of  Lyons,  for  tbie  State. 

.  JOHNSTON,  C.  J.  (Clarence  Bolton  was 
Convicted  upon  a  diarge  of  the  larceny  of  an 
Exide  battery.  In  his  appeal  he  contends 
that  the  verdict  was  not  sustained  by  the 
evidence.    The  testimony  for  the  state  was 
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to  the  effect  that  in  the  early  part  of  Octo- 
ber, 1921,  defendant  and  four  others  went 
from  Liyons  to  Uttle  River  in  a  Ford  car 
owned  and  driven  by  the  defendant.  Whil<> 
riding  about  Dittle  River  defendant  directed 
those  with  him  to  get  a  battery  for  bis  car, 
saying  that  if  they  did  so  he  would  make  it 
right  with  them.  Two  of  them  acting  upon 
his  suggestion  tried  to  take  a  battery  from 
a  car  pointed  out,  but  they  were  interrupted, 
and  one  of  them  said,  "We  about  got  caught 
and  gave  it  up."  Defendant  then  told  them 
to  go  over  to  a  certain  place  and  try  and  take 
a  battery  from  another  car.  Two  of  them 
went  to  the  place  designated,  where  the  car 
of  Dr.  Bush  was  parked,  and  while  one  Nord- 
strom was  detaching  the  battery  another  of 
tho  pirt.v  named  Colberg  stood  guard.  While 
they  were  engaged  in  taking  the  battery  and 
in  hiding  it  behind  a  church,  the  defendant 
drove  his  car  about  the  town,  and  shortly 
afterwards  returned  to  the  place  where 
others  of  the  company  were,  took  them  into 
the  car,  drove  to  the  church  where  the  stolen 
battery  was  left,  and  when  it  was  loaded 
into  his  car  the  defendant  and  his  companions 
drove  back  to  Lyons.  On  the  way  back  che 
defendant  remarked  that  the  battery  taken 
was  an  Exide  battery.  When  they  arrived  in 
Lyons  the  battery  was  taken  into  the  shop 
of  defendant's  garage.  There  defendant  got 
tools  and  removed  the  name  plate  from  the 
battery.  In  his  testimony  defendant  stated 
that  the  batt^y  in  his  possession  alleged  to 
hare  been  stolen  was  given  to  him  by  a 
tourist  for  repairs  he  had  made  on  the  car 
of  the  tourist  There  is  no  lack  of  incrimi- 
nating testimony.  That  produced  by  the 
state  was  mainly  given  by  those  who  accom- 
panied the  defendant  and  had  a  part  in  the 
larceny. 

[1]  It  is  argued  that  as  the  witnesses  were 
accomplices  in  the  crime,  their  uncorroborat- 
ed testimony  will  not  sustain  a  conviction, 
rnie  rule  Invoked  has  no  application  in  Kan- 
sas. It  has  long  been  settled  that  the  un- 
corroborated testimony  of  an  accomplice  is 
legally  sufficient  to  sustain  a  verdict.  The 
evidence  of  an  accomplice  is  as  competent  as 
tiiat  of  any  other,  and  his  participation  in  the 
offense  only  goes  to  his  credibility.  For  ob- 
vious reasons  the  testimony. of  an  accomplice 
Is  to  be  cautiously  scrutinized,  but  If  It 'is 
otherwise  sufficient  and  fully  satisfied  the 
jury  of  the  defendant's  guilt,  a  verdict 
may  be  based  upon  his  unaided  testimony. 
State  y.  Patterson,  52  Kan.  335,  34  Pac.  784 ; 
State  T.  Bratcher,  106  Kan.  688,  186  Pac. 
734 ;  State  t.  McDonald,  107  Kan.  568,  183 
Pac.  179. 

Then  is  no  complaint  of  the  Instmctions 
given  by  the  court  as  to  the  caution  to  be 
used  in  accepting  and  acting  upon  the  imcor- 
roborated  testimony  of  accomplices,  and  the 
fact  that  the  witnesses  against  defendant 
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bad  participated  in  tbe  commission  of  the 
crime  charged  was  brought  to  the  attention 
of  the  Jury  with  the  admonition  that  Ba<^ 
participation  should  be  considered  in  de- 
termining the  weight  and  credit  to  be  given 
their  testimony. 

[2]  Complaint  is  made  that  the  value  at 
the  property  stolen  was  not  sufficiently  es- 
tablished. There  was  testimony  and  enough 
of  it  to  show  that  the  value  of  the  battery 
taken  exceeded  $20,  the  amount  essential  tp 
the  offense  of  grand  larceny.  The  market 
value  of  a  new  battery  was  shown  to  be 
$25,  and  the  one  in  question  had  only  been 
used  for  a  few  days.  One  witness  did  place 
a  valuation  of  $18  upon  it,  but  the  testimony 
of  another  fixed  It  at  $25,  and  the  jury  was 
warranted  in  finding  that  its  value  was  more 
than  $20. 

[3-S]  Objection  was  made  to  an  instruction 
in  which  the  Jury  was  told  that  inquiries  had 
been  made  on  cross-examination  of  defendant 
and  one  Diggs  as  to  the  commission  of  other 
offenses,  and  that  such  testimony  could  be 
considered  for  no  other  purpose  than  as  it 
might  affect  the  veracity  and  credibility  of 
the  witnesses.  For  this  purpose  the  evidence 
was  admissible,  and  it  became  the  duty  of 
the  court  to  tell  the  Jury  what  application 
could  be  made  of  the  testimony.  State  v. 
Pfefferle,  36  Kan.  90,  12  Pac.  406;  State  v. 
Bowers,  108  Kan.  161,  194  Pac.  650.  The 
defendant  admitted  that  he  had  previously 
committed  thefts  other  than  the  one  charged, 
but  Dlggs  in  his  testimony  denied  that  he 
had  partlciimted  in  other  offenses  about 
which  inquiry  was  made.  It  is  contended 
that  a  reference  by  the  court  to  the  inquiry 
of  Dlggs  was  improper.  In  view  of  the  de- 
nial of  Dlggs  the  reference  to  him  might  well 
have  been  omitted,  but,  as  there  was  no  tes- 
timony or  admissions  of  misconduct  or  guilt, 
the  mention  of  him  In  the  instruction  cannot 
have  been  prejudicial. 

Judgment  afllrmed. 

All  the  Justices  concurring. 


(111  Kan.  428) 

WELDGRUBE  v.  KERNS  et  al.    (No.  23797.) 

(Supreme  Court  of  Kansas.    June  10,  1922.) 

fSvUabiu  by  the  Court.) 

1.  Chattel  mortgages  @=325IV— Mere  payment  of 
interest  en  rnaturity  held  not  to  constitute 
renewal  of  mortgage. 

The  transaction  relied  on  held  not  to  amount 
to  a  renewal  of  the  chattel  mortgage  in  con- 
troversy. 

2.  Chattel  mortgages  <S=>2S I— Mortgagee  %riio 
deema  himself  Insecnre  may  foreclose,  re- 
gardiess  of  grounds  for  such  belief  under  pro- 
vision  elrtltllng  him  to  so  do  if  he  shall 
deem  debt  jpseciire. 

The  rule  followed  that  a  chattel  mortgagee 
who  in  fact  deems  himself  insecure  may  fore- 


close regardless  of  the  grounds  for  such  belief, 
the  instrument  providing  that  he  may  take  pos- 
session and  sell  the  property  if  at  any  time  be 
"shall  deem  the  debt  unsafe  or  insecure." 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  W.  F.  Weldgrube  against  W.  N. 
Kerns  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Wm.  K.  Ward  and  James  T.  Cochran,  both 
of  Kansas  City,  Kan.,  and  Toby  Fisbman,  of 
Kansas  City,  Mo.,  for  appellants. 

E.  Li.  Elaton,  of  Bonner  Springs,  for  appel- 
lee. 

WBST,  J.  Hie  plaintiff  foreclosed  a  chatr 
tel  mortgage,  and  the  defendants  Nichols  and 
Spiwak  appeal  and  insist  that  there  was  no 
default  and  that  the  suit  was  prranaturely 
brought  Another  matter  involved  is  the 
question  of  the  plaintiff's  deeming  Iiimself 
insecure. 

The  petition  alleged  that  the  defendant 
Kerns  gave  the  plaintiff  a  note  for  $3,500 
secured  by  chattel  mortgage  on  the  Eklwards- 
vllle  Telephone  Etzchange.  The  note  was 
dated  February  19,  1919,  payable  on  or  be- 
fore one  year  after  date.  The  mortgage 
provided,  among  other  things,  that  if  de- 
fault be  made  in  payment  of  the  debt  or  any 
part  thereof,  "or  if  at  any  time  the  payee 
of  said  note  shall  deem  the  said  debt  unsafe 
or  insecure,"  he  was  authorized  to  take  pos- 
session and  sell  the  property.  A  further 
stipulation  was: 

"That  the  undersigned  may  renew  said  fat- 
debtedness  and  this  mortgage  at  the  maturity 
thereof  at  his  option,  if  he  shall  have  paid  the 
interest  due  thereon,  for  the  period  of  one  year 
from  February  19,  1921,  and  may,  also,  under 
the  same  condition,  at  his  option,  renew  said 
indebtedness  and  this  mortgage  further,  from 
year  to  year,  thereafter,  but  not  more  tlias 
three  times  after  February  19,  1921.    *    •    •  ■• 

The  petition  alleged  that  the  note  was  past 
due  and  that  the  condition  of  the  mortgage 
had  been  brolien  and  the  plaintiff  deemed  the 
debt  Insecure  and  tmsafe. 

'  The  answer  of  the  defendants  Nidiols  and 
Spiwak  (subsequent  owners  of  the  teleph<me 
system)  alleged,  among  other  things,  tliat 
the  note  and  mortgage  were  not  due  and 
payable  and  not  in  default  and  that  the  In- 
debtedness was  not  unsafe  and  insecure.  It 
was  further  alleged  that  on  February  8, 1921, 
and  iprlor  to  the  beginning  of  the  suit  Kerns 
paid  the  plaintiff  throu^  its  authorized 
agent,  the  Farmers'  State  Bank,  $210,  "the 
said  amount  being  received  by  said  bank  and 
duly  Indorsed  on  said  note,  ^d  being  the  In- 
terest due  and  ptiyaMe  on  the  said  note  and 
mortgag:e  by  the  terms  thereof,  from  Febru- 
ary 19, 1920,  to  February  19,  1921.*'  Further, 
that  on  the  date  of  this  payment  Eems 
elected  to  exercise  the  option  to  renew  and 
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did  renew  for  one  year  and  the  plaintiff  In 
recognition  thereof  filed  his  renewal  affidavit. 

In  reply  the  plaintiff  averred  that  on  or 
about  Aagust,  1920,  and  prior  to  January  1, 
1921,  the  defendant  Kerns  sold  the  property 
to  Nichols  subject  to  the  mortgage  and  Nich- 
ols assumed  and  agreed  to  pay  the  debt, 
and  at  the  time  of  the  Interest  payment  on 
February  8,  1921,  Kerns  was  not  the  owner 
of  the  property. 

The  court  rendered  judgment  for  the  plain- 
tiff. The  errors  alleged  are:  Admitting  im- 
proper and  refusing  proper  evidence,  entering 
Judgment  for  the  plaintiff,  and  denying  a 
new  trial. 

The  plaintiff  testified,  among  other  things, 
that  when  the  interest  was  paid  In  1920, 
there  was  nothing  said  about  a  renewal ;  that 
he  did  not  know  when  Kerns  sold  out  and  was 
told  nothing  about  it  by  Kerns.  The  de- 
fendant Nichols  testified  that  he  owned  the 
telephone  system  February  8,  1921,  but  had 
dated  the  paper  back  to  the  first  of  February 
because  that  was  when  the  contract  was 
made  between  him  and  Splwak. 

The  plaintiff  testified  that  he  looked  over 
die  telephone  lines  and  they  were  In  poor 
shape;  that  he  saw  Kerns  some  time  In 
June  and  talked  to  him  about  the  note  and 
mortgage. 

"Q.  Now,  yon  may  state,  knowing  what  yon 
did  about  the  system  and  Mr.  Kerns,  and  the 
property  he  had,  what  he  may  Ijave  told  you 
whether  yon  deemed  yourself  and  this  debt  safe 
and  secure.  *  •  *  A.  I  felt  unsafe  and  in- 
secure on  accoant  of  changing  hands,  and—  ** 

In  their  brief  counsel  say  that  all  the 
specifications  of  error  are  based  upon  the 
fundamental  proposition  that  the  judgment 
Is  in  whole  or  in  part  contrary  to  the  evi- 
dence. They  argue  that  the  court  erred  in 
finding  there  was  no  renewal  of  the  mort- 
gage and  its  construction  of  the  insecure 
clause  of  the  contract,  and  that  the  evidence 
showed  that  the  plaintiff  did  not  deem  him- 
self insecure. 

Whether  or  not  the  renewal  clause  between 
the  plaintiffs  and  the  mortgagor  Kerns  could 
be  taken  advantage  of  by  the  defendants  to 
whom  the  property  was  sold  subject  to  the 
mortgage  need  not  be  determined  at  this 
time. 

[1]  We  do  not  regard  the  evidence  as  show- 
ing a  renewal  of  the  note  and  mortgage  by 
the  mere  payment  of  Interest  to  the  bank, 
but  even  if  a  renewal  was  made  the  insecure 
clause  still  retained  Its  primary  force. 

[2]  Whatever  the  views  of '  other  courts 
may  be,  the  rule  is  settled  in  this  state  that, 
if  a  chattel  mortgagee  in  fact  deems  him- 
self Insecure,  that  Is  the  end  of  all  strife, 
and  the  grounds  thereof  cannot  be  Inquired 
Into  by  other  parties.  Thorp  v.  Fleming,  78 
Kan.  237,  96  Pac.  470,  19  L.  B.  A.  (N.  S.)  915, 
130  Am.  St.  Rep.  366. 


While  counsel  claim  there  was  evidence  to 
show  that  the  plaintiff  did  not  In  fact  deem 
the  debt  insecure,  his  own  evidence,  already 
quoted,  was  the  other  way,  and  the  trial 
court  evidently  took  that  view  of  the  mat- 
ter, and  we  are  bound  thereby. 

No  material  error  appearing  in  the  record, 
the  judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  329) 

SMITHMEYER  St  al.  v.  HOPKINS.  Atty.  Gen. 
(No.  24334.) 

(Supreme  Coart  of  Kansas.     May  10,  1922.) 

fSyllabus  iy  the  Court.) 

1.  MoRopolles  <8=>25— In  antl-trast  law  InvestU 
gatloB,  books  and  documents  produced  for 
prosecuting  officer's  examination  must  be  re> 
turned  without  unreasonable  delay. 

When  in  the  course  of  an  investigation  con- 
cerning violations  of  the  anti-trust  law,  certain 
books,  documents,  letters,  telegrams,  and  pa- 
pers are  produced  for  the  examination  of  the 
Attorney  General  or  county  attorney  in  obedi- 
ence to  an  inquisitorial  subpoena  issued  by  such 
officer,  all  such  property  should  be  returned 
without  unreasonable  delay  to  its  owner  or  to 
the  witness  producing  the  same,  and  the  prose- 
cuting officer  has  no  right  to  withhold  them. 

2.  Mandamus  4=97— Writ  will  not  compel  pro8« 
aonting  offlcer  to  return  doeument  or  letter 
which  Is  an  Instrumentality  used  In  oonsum- 
natlng  a  erime. 

When  any  document,  letter,  etc.,  produced 
under  the  drcnmstances  outlined  In  syllabus  1 
is  not  so  returned,  but  is  withheld  on  the 
ground  that  it  is  in  fact  an  instrumentality  used 
in  consummating  the  crime,  and  has  thereby 
lost  its  character  as  property,  the  return  of 
such  document,  letter,  etc.,  will  not  be  com- 
pelled as  a  matter  of  right  by  the  issue  of  the 
discretionary  writ  of  mandamus. 

3.  Mandamus  «=3l76— Will  Issue  to  compel  At< 
torney  General  to  return  books  and  documents 
seized  under  subpoena  with  qualifleation  as  to 
those  Instrumental  In  committing  a  crime. 

In  memorandum  opinion,  controlling  facts 
stated,  and  writ  of  mandamus  allowed,  with 
qualifications. 

4.  Prohibition  «=35(2)— Facts  held  not  to  Jus- 
tify  Issue  of  writ  of  prohibition. 

The  drcnmstances  indicated  in  the  memo- 
randum opinion  held  not  so  singular  and  unusual 
as  to  justify  the  issue  of  the  extraordinary  writ 
of  prohibition. 

Burch,  J.,  dissenting  in  part. 

Original  proceeding  in  mandamus  by  F. 
H.  Smithmeyer  and  others  against  Richard 
J.  Hopkins,  Attorney  General  of  the  State  of 
Kansas.    Writ  allowed  conditionally. 

Thomas  F.  Doran  and  John  S.  Dean,  both 
of  Topeka,  S.  D.  Bishop,  of  Lawrence,  and 
Harry  W.  Coimery,  of  Topeka,  for  plaintiffs. 
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Richard  J.  Hopkins,  Atty.  Gen.,  and  John 
O.  Egan,  Asst  Atty.  Gen.,  for  defendant. 

DAWSON,  J.  This  is  an  original  proceed- 
ing In  mandamns  filed  four  days  ago,  in 
which  the  plaintiffs  pray  for  a  peremptory  or- 
der, directing  the  Attorney  General  to  return 
forthwith  to  defendants  certain  letters,  pa- 
I)ers,  telegrams,  books,  records,  and  docu- 
ments, belonging  to  the  Foehler  Mercantile 
Company,  which  the  Attorney  General  took 
Into  his  possession  some  two  years  ago,  at  a 
time  when  such  property  was  produced  for 
bis  examination  in  obedience  to  his  subpoena, 
in  an  investigation  being  conducted  by  him 
touching  certain  violations  of  the  Anti-Trust 
Law.  All  this  property  still  remains  in  the 
Attorney  General's  hands,  and  he  has  de- 
clined to  return  it.  A  criminal  prosecution 
under  the  Anti-Trust  Law  is  pending  in  the 
Douglas  county  district  court  against  the  two 
individual  plaintiffs,  set  for  trial  to-morrow, 
and  plaintiffs  allege  that  the  documents, 
books,  papers;  etc.,  are  being  unlawfully  re- 
tained by  the  Attorney  General  for  use  as 
evidence  in  tliat  o^iminal  case.  They  further 
allege  that  they  cannot  prepare  their  defense 
until  the  Attorney  General  is  compelled  to 
surrender  this  property,  so  that  they  may  in- 
8i>ect  the  same  and  prepare  their  defense  to 
any  evidential  matters  contained  therein  to 
their  prejudice. 

This  purpose  to  so  use  this  property  is  vir- 
tually admitted  by  the  Attorney  General; 
but  he  contends  that  the  matter  is  not  con- 
trolled, or  at  least  not  fully  controlled,  by  the 
decision  of  this  court  in  State  v.  Smithmeyer, 
110  ^an.  172,  202  Pac  638,  because  here  at 
least  seine  of  the  letters,  documents,  etc^, 
which  he  retains  are  not  merely  evidence  of 
the  crime,  but  actually  Instrumentalities  by 
which  the  unlawful  combination  in  restraint 
of  trade  was  effected,  and  that  such  parts  of 
the  documents,  etc.,  wlUch  he  retains  have 
lost  their  character  as  property.  The  urgen- 
cy of  an  Immediate  decision  will  not  permit 
ns  to  go  into  this  subject  in  detail,  nor  to 
discuss  the  pertinent  law  at  length,  nor  can 
this  court,  in  mandamus,  undertake  to  segre- 
gate what  part  of  the  plaintifTs  property 
Should  of  right  be  returned,  and  what  part, 
if  any,  may  be  merely  instrumentalities  of 
the  alleged  crime  as  to  which  plaintiffs  can 
claim  no  property  interest,  nor  should  we  in 
this  summary  proceeding  consider  the  admis- 
sibility of  any  of  the  retained  property  as 
evidence  in  the  criminal  case. 

[1]  But  under  the  rule  announced  in  State 
▼.  Smithmeyer,  supra,  the  Attorney  General 
had  no  right  to  retain  any  property  produced 
for  his  inspection  under  his  inquisitorial  sub- 
poena, and  so  the  order  must  be  that  he  re- 
turn forthwith  to  the  plaintiff  the  Theo. 
Poehlcr  Mercantile  Company  all  its  property 
In  his  hands,  except  such  particular  docu- 
ments, etc.,  as  he  claims  to  be  actual  instru- 
mentalities used  In  the  commission  of  the 


crime  or  crimes  for  which  the  Individual 
plaintiffs  stand  charged,  and  as  to  those  re- 
tained by  the  Attorney  General  he  is  ordered 
forthwith  to  furnish  to  the  plaintiffs  copies  of 
such  alleged  instrumentalities  so  that  plain- 
tiffs may  be  advised  thereof  and  prepare 
their  defense  accordingly. 

[2-4]  The  plaintiffs  also  ask  for  an  andl- 
lary  writ  of  prohibition  directed  to  the  dis- 
trict court,  Attorney  General,  and  county  at- 
torney, to  ^oln  them  from  proceeding  with 
the  criminal  trial,  and  to  direct  that  such 
trial  be  continued  until  the  property  Involved 
herein  is  returned  to  plaintiffs,  and  until 
they  have  an  opportunity  to  examine  the 
same  and  prepare  their  defense  thereto. 
While  the  circumstances  are  unusual,  the 
court  does  not  deem  the  situation  so  sin- 
gular and  rare  as  to  Justify  the  use  of  so  high 
and  extraordinary  a  remedy  as  the  writ  <rf 
prohibition,  and  it  is  therefore  denied.  But 
the  writ  of  mandamus  for  the  immediate  re- 
turn of  all  the  property  to  the  plaintiff  corpo- 
ration is  allowed,  except  as  to  that  portion 
of  it  which  may  as  actual  instrumentalities 
of  crime  have  lost  its  character  as  property, 
and  as  to  all  such  instrumentalities  retained 
by  the  Attorney  General  he  is  ordered  forth- 
with, before  proceeding  to  the  trial  in  the 
criminal  case  in  Douglas  county  against  the 
individual  plaintiffs,  to  fnmlsli  idaintiffs 
with  copies  of  all  documents,  etc,  so  retained 
by  him  as  sach  alleged  instrumentalities. 

JOHNSTON,  a  ;„  and  UASON  and 
WEST,  JJ.,  concur. 

MARSHALL,  J.  I  am  of  fhe  Opinion  tliat 
there  are  no  instrumentalities  used  in  the 
c(Hnmis8ion  of  crime  among  the  documents 
retained,  and  that  all  should  be  returned. 

BURCH,  J.  (dissenting),  is  of  the  opinion 
tliat  the  writ  of  mandamus  should  be  al- 
lowed without  omdition  or  exception, 

PORTER,  jr.,  not  aittins. 

HAYEN  V.  GREENFIELD.    (No.  23558.) 
(Supreme  C!ourt  of  Kansas.    June  10;  1922. > 

Appeal  from  District  Court,  Marion  Oonotj. 

Action  by  Edward  Hayen  against  E.  J.  Green* 
field.  From  the  Jadgment  rendered,  defendiat 
appeals.    Affirmed. 

H.  O.  Caster,  of  V^chita,  and  K.  W.  Aortd, 
of  Des  Moines,  Iowa,  for  appellant. 

S.  Burkholder  and  C!arpenter  &  (Carpenter,  all 
of  Marion,  for  appellee. 

PER  CURIAM.  (BURCH,  J.)  Hie  ques- 
tions presented  by  this  appeal  are  similar  t» 
those  disposed  of  in  the  case  of  Schlotthaoer 
V.  Greenfield,  110  Kan.  701,  206  Pac.  923,  tw) 
the  judgment  of  the  district  court  is  affirmed, 
on  the  authority  of  tbo  dedsion  in  tliat  case. 
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CAVANAUQH 
16704.) 

of   Waahington. 
1022.) 


et  al. 


Jane    22, 


1.  Fraada,  atatata  of  9=3f29(3)— Execution  of 
will  held  Bot  to  take  contract  to  devise  oat  of 
atatute.     . 

Execation  of  a  will  which  waa  afterwards 
reroked  did  not  OTcrcome  an  objection  that  a 
contract  to  devise  was  within  the  statute, 
where  the  wUl-  did  not  set  forth  the  contract. 

2.  Frauds  statute  of  «s>l30(2)— Contraot  to 
wlH  property  void  in  part  void  as  whole. 

A  contract  to  will  property,  being  void 
under  the  statute  as  to  real  estate,  cbuld  not 
be  enforced  as  to  the  personalty  becaase  being 
void  in  part  it  was  void  as  a  whole. 

3.  Frauds,  statute  of  «=>I58(4)— Part  per- 
formance of  agreement  to  deviso  property 
keld  not  suflloiently  shown. 

In  aa  action  iavolTing  an  agreement  t*  de- 
viaa  property  in  consideration  of  paat  and  fa- 
tore  aervices,  evidence  held  not  to  show  suffi- 
cient part  performance  to  take  the  agreement 
oat  of  the  atatnte. 

4.  Spaciflo  performano*  «3>62— Aoreamant  of 
ehlldran  to  ahare  property  received  from  fa* 
tbar  equally  held  anforboable  In  equity. 

Where  father  in  his  declining  years  remar- 
ried, an  agreement,  among  children,  to  share 
the  estate  equally  with  one  among  them  chosen 
to  approach  the  father  for  purposes  of  settle- 
ment of  property  rights  in  case  he'  should 
faicar  the  displeasure  of  the  father  and  re- 
ceive a  smaller  part  of  the  estate,  was  en- 
forceaUe  in  equity  in  an  action  wherein  it  ap- 
peared that  such  children  in  bad  faith  procured 
the  father  to  convey  all  of  his  property  to  them 
for  the  purpose  of  defeating  the  contract;  auch 
contract  not  being  against  public  policy  and 
being  founded  upon  safBdeAt  consideration. 


En  Banc. 

Appeal  from  Superior  Court,  EClng  Comi- 
ty; A.  W.  Prater,  Judge. 

Action  by  Fred  B.  Cavanaugh  against 
Martin  L.  Cavanangh  and  others.  Judgment 
for  defendants,  and  plalntUf  appeals.  Re- 
versed and  remanded. 

Karr  &  Gregory  and  H.  O.  Sutton,  all  of 
Seattle,  for  appellant. 

Poe  ft  Falknor,  of  Seattle,  for  respond- 
ents. 

TOLlfAN,  J.  Appellant,  who  was  plain- 
tiff below,  seeks  in  this  action  to  establish 
his  right  to  receive,  upon  the  death  of  his 
father,  the  respondent  Martin  L.  Cavanangh, 
who  is  still  living,  a  certain  share  in  the 
property  heretofore  belonging  to  the  latter. 
The  other  Individual  respondents  are  the  re- 
maining surviving  children  of  Martin  L. 
Cavanaugh,  and  the  Title  Trust  Company 
now  holds  title  to  the  property  in  question 
in  trust  as  will  more  fully  appear. 


(tOT  p.) 

Demurrers  to  flie  complaint  were  overrul- 
ed. Issue  was  joined,  and  the  case  came  on 
for  trial  on  the  merits.  An  opening  state- 
ment was  made  by  counsel.  Appellant  was 
called  as  a  witness  in  his  own  behalf,  and 
after  he  had  testifled  in  diief  as  to  his  ver- 
sion of  the  facts  up  to  the  time  of  the  mak- 
ing of  the  written  agreement  between  the 
children  of  the  elder  Cavanangli,  hereinafter 
set  out,  the  trial  court  reached  the  conclu- 
sion that  the  complaint  as  modified  by  the 
opening  statement  and  appellant's  testimony 
failed  to  state  a  present  cause  of  actiim, 
end  a  judgment  of  dismissal  without  prej- 
udice followed,  from  which  this  appeal  is 
prosecuted. 

The  complaint,  as  modified  by  the  testi- 
mony, seems  to  sufficiently  diarge  the  fol- 
lowing facts: 

That  appellant.  In  18%,  at  his  father's  re- 
quest, w«it  from  Seattle  to  San  Rafael,  CaU 
where  the  father  was  operating  a  hotel,  and 
was  there  employed  in  and  about  his  father'tf 
business  for  8^  months,  for  which  he  racelv- 
ed  no  compensation,  and  was  not  reimbursed 
for  his  expenses.  The  father  promised  him 
a  half  Interest  in  the  hotel,  or  wages,  and 
repayment  of  his  traveling  expenses,  but 
that  the  hotel  was  sold,  the  father  receiving 
the  pnrdiase .  price,  and  the  son  received 
nothing  whatever  In  payment  for  his  serv- 
ices or  as  reimbursement  tor  his  expenses; 
that  in  November,  1900,  the  father  tele- 
graphed the  son  to  come  Immediately  ta> 
Bradley,  Cal.,  for  the  purpose  of  assisting 
him  in  drilling  for  oil,  and  that  th»  son  coro> 
plied  with  that  request,  and  worked  for  his 
father  at  the  oil  well  from  November,  1900, 
to  May,  1901;  that  the  father  promised  him 
10,000  shares  of  sto<^  in  payment  for  this 
service,  but  never  delivered  the  stock,  nor 
made  any  payment  for  the  services  rendered. 
In  the  fail  of  1001  appellant  again  worked 
at  the  oil  well  for  his  father  at  the  latter's 
request,  continuing  the  service  until  the 
spring  of  1902.  What  was  said  about  com- 
pensation is  testified  to  by  the  son  as  fol- 
lows: 


"In  March,  1902,  the  latter  part  of  Febrnary, 
or  the  fore  part  of  March,  I  was  sitting  at  the 
table  in  the  oil  camp  playing  the  guitar,  and 
Mr.  Harvey  was  seated  across  the  table,  and 
Mr.  Wallin,  the  driller,  was  at  the  other  end 
of  the  table,  and  Father  got  some  paper  and 
sat  down  at  the  table  and  was  writing,  and  we 
paid  no  attention  to  him,  and  finally  he  said 
'Boys,  I  have  been  doing  some  writing,  and  I 
want  to  read  this  to  yon.'  And  he  read  wliat 
he  had  been  writing,  and  he  had  written  out 
his  will.    •    »    • 

"He  asked  Mr.  Harvey  and  Mr.  Wallin  to 
witness  his  signature.  He  signed  it  in  the 
presence  of  Mr.  WalUn  and  Mr.  Harvey,  and 
he  said  to  me,  be  said.  This  will  take  the  place 
of  the  agreement  and  will  pay  you  well  for 
your  services  at  the  hotel  and  for  your  serv- 
ices here.* " 


4s>ror  other  cases  see  same  topic  and  KBT-NVMBER  In  all  Key-Nombered  Digests  and  Indexes 
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And  In  the  complaint  It  Is  alleged  that 
by  this  wUl  the  father  beqneathed  to  appel- 
lant three-fifteenths  of  bis  entire  estate  and 
told  appellant  that  In  consideration  of  the 
bequest  appellant  would  be  expected  to  per- 
form further  services  for  him  in  looking  aft- 
er certain  property  Interests  in  Seattle.  Aft- 
er making  the  will  (which  it  appears  gave  to 
each  of  the  other  childrrai  a  share  less  than 
that  given  to  appellant),  according  to  appel- 
lant's testimony,  it  was  understood  that  he 
was  to  return  the  following  fall  to  the  oil 
well  and  assist  his  father,  which  he  did, 
and  having  married  in  the  meantime  he  took 
his  wife  with  him  and  both  worked  for  the 
father  from  December  1,  1902,  until  the 
spring  of  1903,  receiving  no  compensation 
and  no  reimbursement  for  expenses.  Aft- 
erward from  the  year  1906  to  the  year  1912 
appellant  looked  after  certain  business  af- 
fairs in  Seattle  for  the  father,  and  loaned 
certain  moneys  for  him,  receiving  nothing 
directly  from  the  father,  but  upon  his  mak- 
ing complaint  the  father  informed  him  that 
he  might  charge  a  brokerage  in  making 
loans,  thus  covering  bis  expenses  and  receiv- 
ing compensation,  and  apparently  this  was 
done.  It  appears,  however,  that  appellant'^ 
mother,  the  wife  of  Ma^rtin  L.  Cavanaugh, 
was  interested  in  the  Seattle  property,  it  be- 
ing the  community  property  of  herself  and 
husband,  and  appellant's  attention  to  the 
property  was  as  much  in  the  interest  of  his 
mother  as  of  his  father.  The  mother  died 
in  April,  1912,  and  the  father  shortly  there- 
after, being  of  the  age  of  74  years,  contract- 
ed a  second  marriage,  which  proved  unfor- 
tunate, and  soon  resulted  in  an  action  for 
divorce  by  the  wife,  In  which  she  made 
claims  which  threatened  serious  inroads  up- 
on the  elder  Cavanaugh's  fortune.  Learning 
of  this  situation,  all  of  the  surviving  chil- 
dren of  Martin  L.  Cavanaugh  entered  Into 
a  written  agreement  as  follows: 

"Memorandum  of  Agreement 

"This  memorandum  of  agreement  made  and 
entered  into  this  26th  day  of  November,  1912, 

A.  D.  by  and  between  Fred  B.  Cavanaugh  of 
Kent,  Washington,  herein  designated  the 
party  of  the  first  part,  and  Rose  Mae  Newell, 
Frank  F.  Cavanaugh,  Emma  J.  Fnlford,  Mrs. 
Tabitha  A.  Card,  and  Elvira  C.  Mitchell,  par- 
ties of  the  second  part,  witnesseth: 

"That  whereas,  M.  L.  Cavanaugh,  the  fa- 
ther of  all  the  parties  hereto,  has  recently  con- 
tracted a  marriage,  and  is  at  this  time  married 
and  whereas,  on  account  of  said  marriage  aU 
of  the  parties  hereto  believe  it  to  be  for  the 
best  interests  of  the  heirs  of  M.  L.  Cavanaugh 
that  some  steps  be  taken  at  tliis  time  looking 
forward  to  a  settlement  between  M.  L.  Cav- 
anaugh and  his  lawful  issue,  and, 

"Whereas,  the  parties  of  the  second  part 
have  this  day  constituted  and  appointed  Fred 

B.  Cavanaugh  their  sole  representative  to  act 
for  them  in  an  attempt  to  settle  their  rights 
with  M.  L.  Cavanaugh  at  this  time,  and 


"Whereas,  all  the  parties  hereto  realize  that 
the  said  Fred  B.  Cavanaugh  in  arranging  for 
such  settlement  is  apt  to  incur  the  displeasure 
of  the  said  M.  L.  Cavanaugh. 

"Now  therefore,  in  consideration  of  the  prem- 
ises and  other  valuable  consideration  it  is 
hereby  mutually  understood  and  agreed  by  and 
between  the  parties  hereto:  First,  that  in  the 
event  that  Fred  B.  Cavanaugh  shall  attempt 
to  make  a  settlement  of  the  rights  of  the  par- 
ties hereto  with  M.  L.  Cavanaugh,  and  for  any 
reason  fail,  and  by  so  doing  be  in  any  manner 
or  form  deprived  of  his  full  rights  as  an  heir 
of  M.  L.  Cavanaugh,  and  shall  by  so  doing  be 
in  any  manner  disinherited  by  the  said  M.  Ik 
Cavanaugh,  then  and  in  that  event  the  said  par- 
ties of  the  second  part  hereby  agree  with 
Fred  B.  Cavanaugh  that  they  and  each  of  them 
shall  contribute  to  the  said  Fred  B.  Cavanaugh 
from  any  portion  of  the  property  or  property 
rights  they  shall  receive  from  the  settlement  of 
the  estate  of  M.  L.  Cavanaugh  such  property 
and  property  rights  so  that  Fred  B.  Cavanaugh 
shall  receive  an  amount  equal  to  that  of  any 
of  said  parties  of  the  second  part,  share  and 
share  alike. 

"This  agreement  sliall  only  be  in  force  and 
effect  in  the  event  Fred  B.  Cavanaugh  shall  b« 
under  the  terms  of  the  last  will  and  testa- 
ment of  M.  Ii.  Cavanaugh,  bequeathed  an 
amount  less  than  that  received  by  the  said  par- 
ties of  the  second  part  and  under  all  other 
conditions  and  circumstances,  this  agreement 
shall  be  null  and  void. 
"Dated  this  25th  day  of  November,  1912 
"[Signed.]         Fred  B.  Cavanaugh. 

"Frank  F.  Cavanaugh. 

"Rose  M.  Newell. 

"Elvira  C.  MitchelL 

"Tabitha  A.  Card. 

"Bmma  J.  Fulford." 

It  Is  farther  alleged  that  appellant  in  ac- 
cordance with  the  terms  of  the  agreement 
made  an  attempt  to  secure  a  settlement  with 
his  father  for  himself  and  Iiis  brother  and 
sisters,  in  accordance  with  the  terms  of  the 
agreement;  that  he  failed  in  his  efforts,  bat 
did  thereby  incur  the,  displeasure  of  his  fa- 
ther to  such  an  extoit  that  the  elder  Cava- 
naugh revoked  the  will  which  he  had  there- 
tofore made,  repudiated  his  agreement  to  pro- 
vide by  will  for  the  services  rendered  by 
appellant,  and,  for  the  purpose  of  defeating 
appellant's  rights  under  the  agreement  to 
devise,  has,  without  any  consideration,  con- 
veyed all  of  his  proi>erty  of  every  kind  and 
nature  to  his  children  other  than  appellant ; 
that  the  father's  action  was  induced  by  the 
persuasions  of  the  respondent  children,  who 
acted  therein  with  a  fraudulent  Intent  of 
avoiding  the  agreement  which  we  have  set 
out  The  allegations  are  sufficient  to  make 
a  charge  of  l>ad  faith  against  all  of  the  re- 
spondents except  the  trust  company,  which, 
it  is  alleged,  now  holds  the  property  in 
trust  for  the  respondent  children,  or  some 
of  them.  Appellant  prays  that  the  respond- 
ents be  ordered  to  submit  an  inventory  of 
all  the  property  transferred  to  them  by  Mar- 
tin Ii.  Cavanaugh,  .or  held  by  them  for  Mar- 


Digitized  by 


Google 


Wash.) 


OAVANAUaH  ▼.  CAVANAUGH 
(tOT  P.) 


639 


tin  L.  Cavanaugb,  and  that  a  decree  be  en- 
tered to  the  effect  that  whatever  interest 
has  been  transferred  or  assigned  by  the  eld- 
er Gavanangh  to  the  other  respondents  here- 
in be  subject  to  a  three-fifteenths  interest 
in  appellant,  being  the  interest  alleged  to 
have  been  bequeathed  to  him  in  the  will  re- 
ferred to,  and  that  It  be  further  decreed  that 
each  three-flfteoiths  Interest  is  held  in  trust 
for  the  appellant,  to  be  delivered  to  him  up- 
on the  death  of  th6  elder  Cavanaugh,  togeth- 
er with  a  prayer  for  general  relief. 

[1,2]  The  first  question  Is  whether  the 
rendering  of  services  and  the  expenditure 
of  money,  as  stated,  upon  an  agreement  for 
payment  In  money  or  property  for  which, 
after  the  services  were  rendered,  was  sub- 
stituted an  agreement  to  devise  property  by 
will,  is  such  a  consideration  and  part  per* 
formance  as  will  operate  to  prevent  the  lat- 
er revocation  of  the  will.  It  may  be  remark- 
ed in  passing  that  the  testimony  falls  to  show 
the  terms  of  the  will,  but  since  the  plain- 
tiff's case  was  not  completed  when  the  case 
was  dismissed,  we  must  assume  that  had  the 
trial  proceeded  the  proof  would  have  been 
offered  tending  to  show  that  the  will,  as 
charged  in  the  complaint,  was  more  favor- 
able to  appellant  than  to  the  other  children 
of  the  testator. 

In  solving  the  question  we  are  now  con- 
sidering, we  must  first  inquire  whether  the 
promise  was  an  oral  one,  void  under  the  stat- 
ute of  frauds,  or  whether  the  execution  of 
the  will  was  such  a  writing  as  would  avoid 
the  statute.  In  Swash  v.  Sharpsteln,  14 
Wash.  426,  44  Pac.  862,  32  L.  R.  A.  790, 
where  the  promise  to  devise  was  held  to  be 
oral  and  under  the  ban  of  the  statute,  no 
will  was  in  fact  made,  and  this  court  ex- 
pressly declined  to  pass  upon  the  question  as 
to  whether  the  making  of  a  will  would,  or 
might  have  been,  sufficient  to  overcome  the 
objection.  In  re  Edwall's  Estate,  76  Wash. 
391,  134  Pac.  1041,  is  a  case  Involving  mu- 
tual wills,  which  were  executed,  but  the 
wills  failed  to  set  forth  the  contract.  If  one 
there  was,  which  would  make  them  mutual 
in  law,  and  thus  irrevocable  except  by  agree- 
ment or  upon  notice,  and  an  oral  mutual 
agreement  to  will,  one  to  the  other,  was 
sought  to  be  shown.  After  reviewing  and 
discussing  the  authorities,  this  court  there 
said: 

"We  conclude,  therefore,  that  the  contract 
relied  upon  by  appellant  as  rendering  the  wills 
of  July  3,  1909,  irrevocable,  other  than  by 
agreement  or  upon  notice,  is  within  the  statute 
of  frauds,  and  that  it  cannot  be  recognized  by 
OS  as  of  any  force  nnless  evidenced  in  writing 
or  partially  performed  so  as  to  relieve  it  from 
the  operation  of  the  statute  of  frauds." 

And  It  was  further  said: 

"W*  are  of  the  opinion,  that  these  wUla  do 
not,  of  themselvM,  prove  the  making  of  any 
contract  of  mirtnality  on  the  part  of'  the  testa- 


tors, nor  that  one  was  made  In  consideration 
of  the  other,  though  upon  their  face  they  ap- 
pear to  have  been  simultaneously  executed  be- 
fore the  same  witnesses  and  were,  as  the  evi- 
dence shows,  placed  for  safe-keeping  together 
in  the  hands  of  a  third  person.  So  far  as 
any  written  evidence  such  as  is  required  by 
the  statute  of  frauds  shows,  these  are  individ- 
ual wills  of  the  simplest  possible  character,  and 
there  is  no  competent  written  evidence  in  this 
record  tending  to  show  that  they  were  made 
in  pursuance  of  any  contract  between  the  re- 
spective testators  which  would  in  the  least  im- 
pair their  power  of  revocation." 

This  doctrine  was  reaffirmed  In  McClana- 
han  V.  McOlanahan.  77  Wash.  138,  137  Pac. 
479,  Ann.  Cas.  1915A,  461,  and  is  therefore 
the  settled  law  of  this  state.  Applying  it 
to  the  case  at  bar,  the  will  of  the  elder  Ca- 
vanaugh, 80  far  as  appears  from  the  alle- 
gations of  the  complaint,  or  the  testimony 
of  the  appellant,  contains  no  language  whldi 
could  be  construed  Into  a  contract  to  devise 
in  consideration  of  the  services  of  the  son, ' 
and  such  contract,  if  It  existed,  was  oral, 
and  therefore  uninforceable.  The  property 
involved,  as  appears  by  the  complaint,  was, 
to  a  large  extent,  real  estate,  and  we  held 
both  in  the  Swash  Oase  and  in  the  Edwall 
Case  that  the  contract,  being  void  as  to  the 
real  estate  because  of  the  statute  of  frauds, 
cannot  be  eoforced  as  to  the  personalty,  for 
the  reason  that  being  void  in  part  it  Is  void 
as  a  whole. 

[3]  Nor  does  it  appear  that  there  was  suf- 
ficient part  performance.  The  complaint 
diargM  that  subsequent  services  in  look- 
ing after  the  Seattle  property  wera  to  be 
rendered,  bat  the  testimony  shows  that 
these  services  were  by  agreement  to  be  com- 
pensated for  by  a  brokerage  charge  to  bor- 
rov^ers,  and  so  far  as  appears  the  son  was 
fully  compensated  in  that  way  for  such  serv- 
ices. It  is  not  alleged  in  the  complaint  that 
further  services  were  to  be  rendered  in  Cal- 
ifornia, as  a  part  of  the  consideration  for 
the  making  of  the  will,  and  what  little  tes- 
timony there  is  upon  that  subject  was  at 
the  best  a  mere  condusion  of  the  witness 
and  not  the  statement  of  any  material  fact. 
As  was  said  in  the  Edwall  Case,  supra: 

"Some  contention  is  made  by  connsel  for 
appellant  rested  upon  the  theory  of  part  per- 
formance on  her  part  of  the  contract  she  relies 
upon.  The  record  furnishes  no  evidence  what- 
ever of  part  performance,  unless  we  regard 
the  mere  execution  of  the  wHIs  by  both  testa- 
tors as  performance.  We  do  not  think  that  the 
mere  making  of  a  win  in  pursuance  of  a  con- 
tract required  to  be  evidenced  in  writing  by 
the  statute  of  frauds,  oonstitutes  a  part',  per- 
formance of  such  a  contract  so  as  to  reader  .the 
same  enforceable."       ,  , 

l^ls.case  lis  clearly  .distinguishable  :UP<)d 
the,,  facts  from  'Veli^anJ,e  v.  ^Dlckn^an, .  OS 
WaJsh.  584,  168  Pac.  465x..and  Alexander  v. 
Lewes,  104  Wash.  32,  175  Pae.  572,  upon 
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which  appellant  relies.  Nothing  herein  said 
Is  Intended  to  in  any  wise  modify  or  lessen 
the  force  of  those  cases. 

These  views,  tending  to  the  condasion 
that  no  right  of  action  can  be  sustained  up- 
on the  will  at  any  time,  render  It  unneces- 
sary to  discuss  the  question  of  whether  In 
any  event  a  right  of  action  can  be  maintain- 
ed Willie  the  testa,tor  is  still  living. 

[4]  We  come  now  to  the  consideration  of 
the  contract  of  November  25,  1912,  between 
the  snrvivlng  children  of  the  elder  Cava- 
naugh. 

Starting  with  the  contract  and  the  allega- 
tions of  the  complaint,  tliat  in  bad  faith  the 
children  procured  the  father  to  convey  all 
of  his  property  to  them  for  the  purpose  of 
defeating  the  contract,  and  that  the  father, 
in  bad  faith,  did  so  transfer  all  of  his  prop- 
erty for  the  purpose  of  precluding  a^iel- 
lant's  rights  under  the  will,  or  otherwise, 
the  question  involved  becomes  comparative- 
ly simple.  The  contract  was  a  proper  and 
*  natural  one  under  the  circumstances  dis- 
closed; It  is  in  no  wise  against  public  pol- 
icy ;  on  its  face  it  is  founded  upon  sufficient 
consideration,  and  Its  Intent,  spirit,  and  pur- 
pose are  clearly  evidenced  by  Its  terms, 
namely,  that  appellant,  by  undertaking  to 
act  on  behalf  of  all  the  brothers  and  sisters 
in  an  extremely  delicate  matter,  should  lose 
nothing  in  the  event  that  he  thereby  incur- 
red the  father's  displeasure.  If  necessary 
in  order  to  do  equity  a  broad  interpreta- 
tion should  be  given  to  the  contract. 

"  *  *  •  In  the  event  that  Fred  B.  Oav- 
anaugh  shall  attempt  to  make  a  settlement  of 
the  rights  of  the  parties  hereto  with  M.  li. 
Oavanangh,  and  for  any  reason  fall,  and  by  so 
doing  be  in  any  manner  or  form  deprived  of 
his  foil  rights  as  an  heir  of  M.  L.  Cavanangh, 
and  shall  b;  so  doing  be  in  any  manner  dis- 
inherited by  the  said  M.  L.  Cavanaugh,  then 
and  in  that  event  the  said  parties  of  the  sec- 
ond part  hereby  agree  with  Fred  B.  Cavanaugh 
that  they  and  each  of  them  shall  contribute  to 
the  said  Fred  B.  Cavanaugh  from  any  portion 
of  the  property  or  property  rights  they  shall 
receive  from  Uie  settlement  of  the  estate  of 
M.  L.  Cavanaugh  sncfa  property  and  property 
rights  so  that  Fred  B.  Cavanaugh  shall  receive 
an  amount  equal  to  that  of  any  of  said  parties 
of  the  second  part,  share  and  share  alike." 

Clearly  in  the  case  of  the  father,  now  at 
least  in  his  eighty-fourth  year,  disposing  of 
all  of  his  property  in  the  manner  alleged, 
there  can  in  the  nature  of  things  be  no  pre- 
sumption that  he  will  leave  at  his  death  as 
great  an  estate  as  he  would  have  done  had 
no  such  transfer  been  made,  and  hence  ap- 
pellant has.  In  some  manner  and  to  some  ex- 
tent, been  disinherited,  or  placed  in  a  irasi- 
tion  where  he  must  in  all  human  probabili- 
ty he  disinherited,  and  since  the  respondent 
children  now  have  control  of  all  the  prop- 
erty formerly  belonging  to  the  father,  with 


the  legal  right  to  dispose  of  It  absolutely  so 
that  there  may  be  nothing  left  for  the  con- 
tract to  operate  upon  after  the  father's 
death,  equity  will  at  least  preserve  appel- 
lant's rights  untU  that  time;  which  is,  in 
brief,  the  prayer  of  the  complaint  More- 
over, leaving  out  the  question  of  bad  faith, 
the  transfer  of  the  property  by  the  father 
to  the  children  as  alleged  was  undoubtedly 
testamentary  in  character,  and  under  the 
terms  of  the  contract  it  might  very  well  be 
that  for  that  reason  alone  equity  diould  In- 
tervene to  preserve  appellant's  ri^ts. 

We  find  no  case  exactly  In  point  upon  this 
question,  but  the  elementary  rules  of  equity 
applied  to  the  facts  pleaded  render,  we 
think,  the  citation  of  authority  unnecessary. 

The  Judgment  api)ealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  ex- 
pressed. 

PARKER,  a  J.,  and  HOLCOMB,  MITCH- 
BLIi,  MAIN,  MACKINTOSH,  and  BRIDG- 
ES, JJ.,  concur. 

HOVET,  J.,  concurs  in  the  result. 


(120  Wuh.  US) 

NUDD  et  DX.  V.  ROWE  et  al.    (No.  17164.) 

(Supreme  Court  of  Washington.    Jons  17, 
1922.) 

1.  Joint  adveatsret  «=>5 (2)— Failure  te  dsay 
plaintiffs'  allegation  as  to  valne  of  lead  eos- 
veyed  to  defendants  held  not  to  entitle  plain- 
tiff under  contract  to  diffsrenoe  betwees  sseh 
amount  and  advances  made  by  defendant 

Where  plaintltts  conveyed  land  to  defend- 
ants under  an  agreement  requiring  defendants 
to  procure  sufficient  money  to  discharge  in- 
cumbrances, to  defray  other  necessary  expens- 
es and  sell  the  land  and  divide  the  proceeds 
with  plaintiffs,  and  on  defendants'  inability  to 
dispose  of  the  property  brou^t  an  action  for 
an  accounting  and  termination  of  the  tmst,  de- 
fendants' failure  to  deny  plaintiffs'  allegation 
as  to  the  value  of  the  property  held  not  to 
entitle  plaintiffs  to  the  difference  between 
such  amount  and  the  advances  made  by  the 
defendants,  the  failure  to  deny  the  allegation 
appearing  to  be  an  oversight  in  view  of  the 
referee's  report  clearly  showing  that  the  prop- 
erty had  no  such  value,  and  the  plaintiffs  not 
having  predicated  their  complaint  upon  Bnch 
theory. 

2.  Joint  adventures  «s94(4)— Where  plaintHf* 
oonveyed  land  to  be  sold  by  defendants  an- 
dei,  agreement  for  division  of  profits,  the 
Gonrt  properly  terminated  the  eontraot  aiii 
ordered  publlo  sale^  where  oontraot  was  !■• 
possible  of  perfermaaoe. 

Where  plaintiffs  conveyed  land  to  defend- 
ants under  agreement  providing  that  defendant* 
should  procure  money  for  discharge  of  incum- 
brances, advance  other  necessary  amounts,  and 
sell   the   property   and   divide   proceeds   with 
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plainttffa,  bat  when  defendants  were  unable 
to  diqtose  of  the  property  after  the  lapse  of 
a  considerable  period,  and  it  appeared  that  lia- 
bilities were  increasing  and  that  the  contract 
had  befcome  imposcdble  «f  performance,  it 
was  proper  for  the  court,  in  plaintiffs'  action 
for  termination  of  the  trust  and  for  an  ac- 
conntinK,  to  terminate  the  contract  and  order 
the  laud  sold  at  public  anction  for  the  satisfac- 
tion of  the  amount  advanced  bj  defendants  in 
which  esse  the  plaintiffs  should  be  given  an 
opportunity  to  redeem  within  a  spedfied  pe- 
riod. 

Department  2. 

i4>peal  from  Superior  Gonrt,  Lewis  Comi- 
ty; D.  F.  Wright,  Judge. 

ActiOQ  by  Edwin  Fuller  Nudd  and  wife 
against  Owen  A.  Rowe  and  others.  Judgment 
toe  defoidants,  and  plaintiffs  appeaL  Judg- 
ment modified. 

Clay  Alien  and  Edward  H.  Wright,  both  of 
Seattle,  for  appellants. 

John  P.  Gallae^er  and  Edward  Jndd,  botb 
(tf  Seattle,  for  respondents. 

HOvux,  J.  The  controversy  in  this  case 
was  before  this  court  lu  Nudd  v.  Bowe,  111 
Wash.  822,  190  Pac.  002,  and  reference  is 
made  to  that  case  for  a  full  statement  of  the 
facts  up  to  that  time.  As  the  facts  there 
stated  show  appellants  conveyed  to  resi>ond- 
oit  Bowe  a  tract  of  ground  in  the  city  of 
Ghehalis;  the  respondent  agreeing  to  pro- 
eoie  sufficient  money  to  discharge  incmn- 
brances  upon  the  property  aggregating  about 
$15,000  and  to  defray  the  other  necessary  ex- 
penses and  npon  the  property  being  disposed 
of  the  profits  were  to  be  divided  upon  certain 
percentages.  Ample  provision  was  made  for 
success,  but  none  for  failure.  By  the  form- 
er (pinion  both  parties  were  denied  relief. 
Since  then  respondent  Bowe  kept  up  the  pay- 
ments of  Interest  on  the  mortgage  and  has 
been  onable  to  dispose  of  the  property.  In 
an  effort  to  extricate  himself,  he  gave  notice 
to  appellant  that  he  was  going  to  sell  the 
property  within  a  certain  time  at  public  auc- 
tion and  that  he  reserved  the  right  to  bid 
the  property  In  for  himself,  and  thereafter  at 
the  auction  sale  the  property  was  bid  in  by 
and  deeded  to  his  co-respondent  Benson.  Ap- 
pdlants  in  the  meantime  brought  an  action  to 
restrain  the  sale,  terminate  the  trust,  and 
for  an  accounting,  alleging  the  value  of  the 
pr(^)erty  to  be  $40,000.  No  restraining  or- 
der was  issued,  and  upon  the  trial  Benson 
was  Joined  as  a  party  defendant,  it  being 
admitted  that  he  paid  nothing  for  the  prop- 
erty, but  merely  took  title  in  trust  for  the 
respondent  Rowe.  After  a  hearing,  the  trial 
court  appointed  a  referee  to  investigate  the 
property  and  report  on  the  best  manner  of 
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handling  It  and  hdd  the  sale  to  Benson  to  b« 
a  nullity.  The  referee  reported  showing  ex- 
taisive  efforts  to  procure  a  purchaser  but 
inability  to  secure  one  for  the  amount  of  the 
liens;  be  reoommoided  a  sale  at  public  auc- 
tion, or,  in  the  alternative,  he  was  of  the 
opinion  that  if  the  matter  can  be  delayed 
two  years  longer  and  the  land  platted,  from 
$25,000  to  $27,500  could  be  realized.  Upon 
the  report  of  the  referee  the  court  ordered 
a  sale  of  the  pr(q;>erty  at  public  auction  for 
the  satisfactimi  of  the  amount  advanced  by 
respondent  Rowe.  The  court  found  the  ad- 
vances together  with  amount  due  upon  the 
mortgage  to  be  $18,361.46.  A  sale  was  ha'd. 
and  the  property  was  bid  in  by  respondent 
Bowe  for  the  sum  of  $2,500. 

[1]  Appellants  contend  first  that  as  they 
alleged  the  property  to  be  worth  $40,000,  and 
respondent  did  not  deny  this  valuation  in 
his  answer,  he  Should  be  held  personally  lia- 
ble for  the  difference  between  this  sum  and 
the  advances.  Tlie  failure  to  deny  this  al- 
legation appears  to  have  been  an  oversight: 
the  report  of  the  referee  shows  quite  clearly 
that  it  has  no  such  value.  As  the  complaint 
was  not  predicated  upon  the  theory  now  ad- 
vanced, we  do  not  think  that  respondent 
Should  be  hdd  for  his  oversight  in  failing  to 
deny  tliis  allegation. 

[2]  It  was  further  contended  by  appellant 
that,  as  we  suggested  in  our  former  opinion 
that  relief  might  be  afforded  the  appellants 
under  a  Judicial  sale  and  stated  that  re- 
spondent could  not  at  that  time  ask  for  such 
relief,  the  trial  court  was  not  Justified  in 
adopting  it  at  this  time.  We  do  not  think 
this  necessarily  follows.  Considerable  more 
time  has  elapsed,  and  the  situation  is  grow- 
ing worse  instead  of  better,  as  the  llabllltlea 
are  increasing  and  the  contract  has  become 
impossible  of  performance.  Appellants  sued  to 
terminate  the  contract,  and,  as  we  now  view 
the  situation,  the  action  of  the  trial  court 
was  the  most  practical  way  of  terminating  it 

As  this  is  a  proceeding  in  equity,  we  have 
concluded  to  modify  the  Judgment  of  the  trial 
court  by  permitting  the  appellants  to  redeem 
from  the  sale  at  any  time  prior  to  January  1, 
1923,  npon  repaying  the  sums  found  due  by 
the  trial  court  for  advances  made  by  respond- 
ent In  the  sum  of  $3,466.75  as  of  September 
12, 1021,  and  all  sums  thereafter  or  hereafter 
advanced  by  respondent  for  the  discharge  of 
taxes  or  interest  upon  the  mortgage  with  in- 
terest upon  all  advances  at  the  legal  rate. 
The  decree  to  stand  in  all  other  respects,  and 
the  sale  to  become  absolute  at  the  end  of  said 
time  If  redemption  be  not  made.  Neither 
party  will  recover  costs  on  this  appeal. 

PABKBR,  0.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ.,  concur. 
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(120  Wash.  376) 

AUSTERMUHL  et  ax.  v.  WOTTON  rt  nx. 
(No.   17177.) 

(Supreme    Court   of   Washington.     June   12, 
1922.) 

Ueury  9=>ll7-^Agraoineiit  held  aalo,  not  usuri- 
ous loon. 
Where  the  eTidenee  showed  an  agreement 
whereby  defendants  purchased  a  stage  line 
for  $30,000,  reselling  it  to  plaintiffs  for  $40,- 
000,  taking  from  plaintiffs  tiO  notes  of  $500 
eadi,  payment  of  which  was  secured  by  a  chat- 
tel mortgage  upon  the  property,  a  finding  that 
the  transaction  was  a  purchase  and  resale,  and 
not  a  usurious  loan,  was  supported  by  the  evi- 
dence. 

'  Department  2. 

Appeal  from  Superior  Court,  Thurston 
County;    John  M.  Wilson,  Judge. 

Action  by  David  Anstermuhl  and  wife 
against  W.  P.  Wotton  and  wife.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

Hayden,  Lianghome  St  Metzter,  of  TaocHna, 
for  appellants. 

Thos.  L.  CLeary,  of  Olympla,  for  respond- 
ents. 


PER  CURIAM.  Rossi  and  Wallln,  on  Sep- 
tember 1,  1919,  owned  a  stage  line  operat- 
ing between  the  cities  of  Olympla  and  Taco- 
ma,  which  they  were  willing  to  sell  for  the 
sum  of  $30,000,  and  which  the  appellants 
wished  to  buy,  but  did  not  have  the  money. 
As  found  by  the  trial  court,  an  agreement  was 
entered  into  between  the  appellants  and  re- 
spondents whereby  the  respondents  .purchas- 
ed the  stage  line  for  the  sum  mentioned,  and 
resold  It  to  the  appellants  for  the  sum  of 
$40,000,  talcing  80  notes  of  $500  each,  pay- 
ment of  which  was  secured  by  a  chatty 
mortgage  upon  the  property.  After  all  these 
notes  had  been  paid,  the  appellants  began 
this  action,  claiming  that  the  whole  trans- 
action was  a  loan  by  the  respondents  to 
them  of  the  sum  of  $30,000,  for  which  there 
bad  been  usuriously  exacted  $6,464.40,  being 
the  sum  of  $10,000  less  interest  at  12  per 
cent— the  highest  rate  allowed  by  law. 

The  case  presents  only  a  question  of  fact 
as  to  whether  the  transaction  between  the 
appellants  and  respondents  and  Rossi  and 
Wallin  is  a  sale  by  Rossi  and  Wallln  to  re- 
qiondents,  and  a  resale  to  the  appellants,  or 
a  purchase  by  the  appellants  from  Rossi 
and  Wallin  by  money  loaned  them  by  the 
respondents.  -  The  facts  as  tiiey  appear  In 
the  statement  clearly  preponderate  In  favor 
of  the  finding  of  the  trial  court  that  It  was 
not  a  loan,  but  a  sale,  and  the  Judgment  is 
therefore  affirmed. 


(US  WMb.  401) 

STOCKWELL  et  DX.  V.  HAYES  &  HAYE& 
(No.   17130.) 

(Supreme  Court  of  Washington.    June  13. 
1922.) 

Time  «=39 (4)— Notice  posted  April  29th,  an- 
navRclDg  execution  sale  en  May  9th  of  per- 
sonal property  valid. 
Under  .Rem.  ft  BaL  Code,  |  682,  subsec.  1, 
providing   a   written   notice   of   the   time   and 
place  of  a  sale  of  personal  property  under  ex- 
ecution shall  be  posted  "for  a  period  of  not 
less  than  ten  days  prior  to  the  day  of  sale," 
posting  of  a  notice  on  April  29th,  »iinn«tii«iCT.ni 
a  sale  on  May  9t^  was  valid. 

Department  2. 

Appeal  from  Superior  Court,  Qrays  Harbor 
County ;  Geo.  D.  Abel,  Judge. 

Action  by  A.  P.  Stockwell  and  wife  against 
Hayes  ft  Hayes  to  have  an  execution  sale  set 
aside.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Gordon  &  Nolte,  of  Tacoma,  and  B.  B. 
Boner,  of  Aberdeen,  for  appellants. 

John  O.  Hogan,  of  Aberdeen,  for  respond- 
ent 

MACKINTOSH,  J.  After  Judgment  had 
been  obtained  execution  was  issued  and  levy 
thereunder  made  on  personal  property,  and 
on  April  29,  a  notice  was  posted  announcing 
the  sale  of  the  property  so  levied  on  for  May 
9.  On  that  date  the  property  was  sold  and 
the  proceeds  applied  on  the  Judgment  The 
appellants,  who  were  the  Judgment  debtors, 
seek  to  haVe  the  sale  set  aside,  claiming  that 
It  was  void  for  insufficiency  of  notice.  A  de- 
murrer to  their  complaint  alleging  the  fore- 
going facts  was  sustained,  and  they  have  ap- 
pealed. 

Section  682,  Rem.  &  Bal.  Code,  relating  to 
the  posting  of  notices  of  the  time  and  place 
of  sale  of  property  under  execution,  la.  In 
subsection  1  thereof,  as  follows: 

"In  case  of  personal  property,  by  posting 
written  or  printed  notice  of  the  time  and  place 
of  sale  in  tiiree  (3)  public  places  in  the  county 
where  the  sale  is  to  take  place,  for  a  period 
of  not  less  than  ten  (10)  days  prior  to  the  day 
of  sale." 

It  Is  appellants'  contention  that  the  no- 
tice in  this  case  did  not  comply  with  this 
statutory  requirement  That  notice  bavin? 
been  posted  on  April  29  and  the  sale  occur- 
ring on  May  9,  there  was  a  less  time  tban  10 
days  prior  to  the  sale.  Counsel  for  appel- 
lants, of  course,  concede  that  this  question 
is  squarely  passed  on  in  Allen  v.  Mori;ls,  ST 
Wash.  268,  151  Pac.  827,  and  adversely  to 
their  contention.  Their  position  Is  that  the  Al- 
len Case  is  bad  mathematics  and  worse  law. 
This  may  be  so.  But  the  case  has  been  in 
the  books  for  Several  years,  the  role   lias 
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been  familiar  to  the  bar,  and  many  sales 
hare  taken  place  In  conformity  with  that 
holding.  Counsel,  however,  encourage  ns 
from  the  shore  to  take  the  leap  from  the 
Isolated  rock  of  our  rule  Into  the  warm  cur- 
rent of  authorities.  Inciting  our  resolution 
by  recapitulating  the  numerous  courageous 
acts  of  this  court  in  reversing  itself  when  it 
has  found  itself  to  be  in  error.  Readily  con- 
fessing our  usual  courage,  we  must  in  this 
Instance  cling  shlverlngly  to  our  rock,  for  our 
hardihood  hesitates  before  foolhardiness. 
Wherever  an  unjust  or  illogical  rule  has  been 
laid  down,  announcing  an  Incorrect  principle 
of  law,  resulting  in  hardship,  the  court  Is, 
not  only  willing,  but  forward  to  align  itself 
with  the  acceptable  authorities.  But  wherever 
merely  an  erroneous  rule  has  been  annoimc- 
ed,  which  has  been  accepted  for  a  long  time 
by  the  bar,  and  where  property  titles  have 
been  affected,  and  to  change  it  would  Intro- 
duce confusion  into  the  practice  and  disturb 
titles,  the  court  is  very  loath  to  rectify  what 
may  have  originally  been  an  error.  If  there 
is  any  hardship  in  the  instant  rule — ^and 
there  does  not  seem  to  be  any — the  remedy 
of  proper  legislation  is  open. 

For  these  reasons  we  feel  that  the  Judg- 
ment of  the  trial  court  sustaining  the  demur- 
rer most  be,  and  it  Is,  afDrmed. 


MAIN,  HOIiOOMB,  and  HOVEY,  JJ^ 
cur. 


con- 


PABKER,  O.  3.  I  concur  in  the  result,  be- 
cause I  think  the  law  was  correctly  set- 
tled by  our  decision  in  Allen  ▼.  Morris,  87 
Wash.  2BS,  151  Fac.  827. 


Uat  Wash.  443) 

OIETZ  V.  BARTELL  et  ox.    (No.  I7I3I.) 

(Supreme  Court  of  Washington.    June  17, 
1922.) 

f.  Mediaales'  lleas  «=3303(2)— Laborer  nnder 

oontraetor  eannot  recover  personal  Jodgment 

against  owner  wlthont  establishing  lien. 

A    carpenter    cannot    recover    a    personal 

Jodgment  against  the  owner  of  premises  for 

work  done  on  the  house  while  in  the  employ 

of  a   contractor  if  be  fails   to   establish   Ills 

right  to  a  lien. 

2.  EvIdOBOe  «=s>23(2)— Court  can  Jndiclally 
notice  land  as  described  In  three  different 
sections  is  contiguous. 

The  court  can  take  judicial  notice  that 
land  described  in  a  complaint  to  enforce  a 
mechanic's  lien  as  being  in  three  different  sec- 
tions is  contiguous,  so  that  there  was  no  ne- 
cessity for  plaintiff  to  prove  that  fact  or  to 
prove  the  tiacts  were  operated  as  one  prop- 
erty. » 


3.  Mechanics'  lions  4=9279— Plalntllf  must 
show  land  was  necessary  for  building  and 
what  amount  would  satisfy  lien. 

A  plaintiff  seeking  to  enforce  a  mechanic's 
lien  must  prove  what  amount  of  ground  was 
necessary  to  satisfy  the  lien  and  judgment,  as 
required  by  Rem.  Code  1915,  t  1130,  and  also 
prove  that  the  land,  or  what  part  of  the  land, 
was  necessary  for  the  building  for  which  the 
lien  was  claimed,  though  the  latter  proof  is 
no  longer  ezpresdy  required  by  statute. 

4.  Trial  <S=>377(2)— Court  should  reopen  oaae 
to  permit  plaintiff  to  make  proof  of  formal 
facts. 

Under  Rem.  C!ode  1916,  t  1147,  providing 
that  the  Mechanic's  Lien  Law  shall  be  liberal- 
ly construed  to  effect  its  object,  the  court 
should  permit  plaintiff  to  reopen  iiis  case,  the 
trial  having  been  before  the  judge,  when  ob- 
jection is  first  made  after  the  case  was  closed 
that  plaintiff  bad  failed  to  make  proof  of  cer- 
tain formal  facta  essential  to  his  right  to  re- 
cover. 

Department  2. 

Appeal  from  Superior  Court,  Grays  Harlwr 
County;   Geo.  D.  Abel,  Judge. 

Action  by  L.  L.  Diets  against  Jeff  Bartell 
and  his  wife  to  foreclose  a  mechanic's  lien. 
Judgment  for  plaintiff  against  defendants 
personally,  but  denying  foreclosure  of  lien, 
and  l>oth  parties  appeaL  Reversed,  with  di- 
rections. 

James  P.  H.  Oellaban,  of  Hoqulam,  for  ap- 
pellants. 

F.  L.  Morgan,  of  Hoqulam,  for  respondent. 

HOVET,  J.  The  parties  to  this  action  are 
both  api>ealing,  and  we  will  continue  to  refer 
to  them  as  plaintiff  and  defendant 

Defendant  made  a  contract  with  one  Nich- 
olson for  the  Miction  of  a  dwelling  upon 
acreage  property.  Plaintiff  commenced  work 
for  Nicholson  In  April  of  1920  as  a  carpenter 
at  the  rate  of  $8  iter  day.  In  the  latter  part 
of  June,  1920,  work  ceased  on  the  house 
hy  consent  of  the  defendants,  while  the  con- 
tractor worked  his  crew  on  other  Jobs.  On 
November  1  work  was  resumed  on  the  house 
of  the  defendants,  and  about  December  1  the 
contractor  left  suddenly,  whereupon  the  de- 
fendants made  arrangements  with  plaintiff 
to  complete  the  building.  The  work  was 
finished,  and,  the  parties  being  unable  to 
agree  upon  settlement,  a  notice  of  lien  was 
filed,  in  which  the  property  upon  which  the 
building  is  situate  Is  described  as  being  in 
three  different  sections. 

Upon  the  trial  the  court  fotmd  that  there 
was  a  balance  due  the  plaintiff  of  $531.50, 
being  in  part  money  earned  by  him  while  he 
was  working  under  Nicholson  and  the  bal- 
ance under  his  direct  contract  with  the  de- 
fendants, and  for  this  sum  the  court  granted 
a  itersonal  Judgment  against  the  defendants, 
but  refused  to  sustain  any  lien  for  the  rea- 
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son  that  no  proof  had  been  offered  showlns 
that  the  several  pieces  of  ground  were  all  a 
part  of  one  tract. 

The  trial  court  first  made  a  memorandum 
decision  on  August  26,  and  Immediately 
thereafter  each  side  moved  for  a  new  trial, 
and  the  motion  of  the  plaintiff  asked  that 
the  case  be  reopened,  and  that  he  be  per- 
mitted to  establish  the  fact  that  the  tracts 
of  land  referred  to  in  the  complaint  are  con- 
tiguous and  constitute  one  tract  comprising  a 
small  farm  under  one  inclosure,  and  that  the 
building  in  question  is  the  farmhouse  located 
thereon.  The  court  thereafter  denied  both 
motions,  and  subsequently  signed  findings 
of  fact,  conclusions  of  law,  and  decree. 

[11  Defendants  complain  that  the  trial 
court  was  without  authority  to  enter  a  per^ 
Bonal  Judgment  for  the  work  performed  un- 
der Nicholson,  where  no  lien  is  established, 
and  with  this  contentl(m  we  agree.  This 
leads  to  a  consideration  of  the  plaintiff's  ap- 
peaL 

[2]  In  our  opinion  the  evidence  supports 
the  findings  of  the  court  as  to  the  amount 
due  the  plaintiff.  We  think  the  court  erred 
In  holding  that  this  case  was  governed  by 
Farrington  r.  Bushnell,  88  Wash.  1S5,  152 
Pac.  991.  In  that  case  the  tracts  of  ground 
were  noncontiguous,  and  there  was  no  proof 
showing  they  were  operated  as  one  property, 
or  upon  which  tract  the  building  was  situate. 
In  this  case  we  can  take  Judicial  knowledge 
of  the  fact  that  the  tracts  described  are  con- 
tiguous. 

[3]  Plaintiff  failed,  however,  to  foUy  sus- 
tain his  case  by  introducing  the  proof  to 
show  this  land  or  what  part  of  it  was  neces- 
sary for  the  building,  and  he  also  failed  to 
prove  what  amount  of  ground  was  necessary 
to  satisfy  the  lien  and  Judgment,  as  required 
by  section  U30,  Bern.  Code.  The  require- 
ment we  have  first  mentioned  does  not  seem 
to  be  covered  any  longer  by  statute,  but 
though  the  statute  falls  to  so  prescribe  we 
think  it  is  a  matter  of  substantive  law  on  the 
subject  of  mechanics'  liens.  Numerous  au- 
thorities are  dted  in  the  note  to  Wirslng  v. 
Pennsylvania  Hotel  &  Sanitarium  Co.,  26  I*. 
B.  A.  (N.  S.)  831. 

[4]  By  section  1147,  Bern.  Code,  it  is  pro- 
vided that  this  law  shall  be  liberally  con- 
strued with  a  view  to  effect  its  object.  The 
proof  lacking  was  of  a  formal  character,  and 
the  objection  did  not  arise  until  the  case  was 
closed.  The  motion  made  by  appellant  to  re- 
open the  case  was  prior  to  entry  of  the  Judg- 
ment, and,  It  being  a  trial  before  the  Judge, 
we  see  no  good  reason  why  it  should  not  have 
been  granted,  and  conclude  that  the  trial 
court  should  have  permitted  i^aintlff  to 
supply  this  proof. 

The  Judgment  will  be  reversed  on  plain- 
tiff's appeal,  with  directions  to  the  trial  court 
to  reopen  the  case  and  permit  the  introduc- 


tion of  the  proof  Indicated,  and  to  enter  such 
decree  of  foreclosure  as  the  proof  warrants 
for  the  entire  amount  of.  the  claim,  together 
with  a  reasonable  sum  as  attorney's  fees. 

PARKEB,  C.  J.,  and  MAIN,  BOIiCOMB, 
and  MACKINTOSH,  JJ.,  concur. 


(120  Wuh.  »1) 

COLQUHON  et  ax.  v.  CITY  OF  HOQUIAM. 
(No.   17200.) 

(Supreme   Court   of   Washington.     June    12, 
1922.) 

1.  IManloipa]  oorponatlona  ^»8I6(I  I)— Vari- 
ance lietweefl  notice  of  Injnry  and  proof 
held  ImmaterlaL 

,  The  variance  between  a  notice  of  Injnrr 
which  stated  that  plaintiff's  foot  was  can^t 
under  the  end  of  a  loose  and  raised  board  on 
the  sidewalk,  causing  her  to  fall,  and  proof 
that  she  stubbed  her  toe  on  the  board  becaase 
the  board  on  which  she  bad  just  stepped  tilted 
down,  lowering  it  below  the  board  ahead,  £d 
not  mislead  the  city  and  was  sufficient  com- 
pliance with  Bern.  Code  191S,  {  7998,  reqnirinf 
the  notice  accurately  to  locate  and  describe 
the  defect 

2.  Municipal  oorporattons  «s382t  (23)  —  Evi- 
dence held  not  to  show  contributory  negll- 
genco  u  matter  of  law  In  nsing  nnsafo  sido* 
walk. 

Evidence  that  loose  planks  had  been  laU 
where  a  sidewalk  had  been  taken  np  with  in- 
tention to  lay  a  concrete  walk,  and  that  a 
pedestrian,  who  was  familiar  with  the  situa- 
tion, went  along  the  walk  using  no  more  cau- 
tion than  she  would  have  upon  an  ordinary 
walk,  as  a  result  of  which  she  struck  her  foot 
against  the  end  of  a  board  and  fell,  held 
not  to  show  she  was  negligent  as  a  matter  at 
Uw. 

3.  Maalolpal  corporations  ^=3821  (26)— Choos- 
ing unsafe  sidewalk  aot  negllgenoe  as  a  aat* 
tor  of  law. 

It  is  not  negligence  as  a  matter  of  law  for 
a  pedestrian  to  use  a  dangerous  sidewalk,  even 
though  there  may  be  a  safer  way,  where  he 
uses  the  degree  of  caution  that  would  be  ex- 
ercised by  reasonably  prudent  men  in  traveling 
the  dangerous  way. 

4.  MoBleipal  oorporatlona  4=9788(2)— City 
granting  permit  for  reoonstruotlon  of  side- 
walk mast  see  It  Is  properly  densL 

A  dty  which  grants  a  property  owner  a 
permit  to  reconstruct  the  sidewalk  in  front 
of  his  premises  is  charged  with  the  duty  of 
seeing  the  work  is  properly  done,  and  baa 
notice  of  a  defective  condition  of  the  walk  tcr 
suiting  from  the  undertaking  of  the  work. 

5.  Municipal  eorporaUono  «=a79l(2)— Jaiy 
oan  find  dty  had  notice  of  dofeot  whMi  had 
existed  for  several  months. 

Where  there  was  testimony  that  the  de- 
fective condition  of  the  sidewalk  had  existed 
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several  months  prior  to  the  plaintiff's  injury, 
which  the  jary  had  a  right  to  believe,  the  city 
was  charged  with  notice  of  the  actnal  condi- 
tion if,  in  the  exercise  of  reasonable  care,  it 
kney^  or  should  have  known  of  such  condition. 

6.  Municipal  corporations  ^=>82l(  16)— WhaUi- 
•r  city  was  negligent  la  not  repairing  aid*- 
walk  held  for  Jury. 

In  action  for  injuries  to  pedestrian  caused 
by  defective  sidewalk  in  a  thidcly  settled  resi- 
dence portion  of  the  city,  the  qnestion  whether 
tiie  city  should  have  taiown  of  the  danger, 
which  had  existed  for  several  months  in  the 
exerdae  of  reasonable  care,  and  should  have 
repaired  the  defect,  though  it  was  caused  by 
the  owner  of  the  property,  are  questions  for 
the  jury. 

7.  Damages  €=>I32(6)— Sixteen  thousand  doU 
lars  for  broken  knee  resulting  in  bone  can- 
ear  held  not  excessive. 

Where  plaintiff's  evidence,  though  contra- 
dicted, showed  that  from  plaintiff's  injury,  a 
broken  knee,  cancer  of  the  knee  bone  had 
developed,  in  the  treatment  of  which  her  hus- 
band had  expended  $2,500,  and  which  waa 
tiireatening  to  spread  and  reaalt  in  plaintilTs 
early  death,  a  verdict  awarding  $18,000  dam- 
ages fc«M  not  excessive. 

Departmoit  2. 

Appeal  from  Superior  Court,  Urays  Harbor 
Ooonty;   B«i  Sheeks,  Judge. 

Action  by  John  Colquhon  and  wife  against 
tlie  City  of  Hoqulam.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

James  O.  H.  Gailaban,  of  Hoqnlam,  and 
B.  E.  Boner,  of  Aberdeen,  for  appellant 

W.  H.  Abel,  of  Montesano,  and  John  D. 
Bihrbart,  of  Hoqulam,  for  respondents. 

MACKINTOSH,  J.  A  discussion  of  the 
▼arlous  assignments  of  error  will  Introduce 
satUcient  of  the  facts  of  this  case  to  render 
unnecessary  a  detailed  statement  thereof. 
The  respondent  wife  was  Injured  upon  a  side- 
walk In  the  city  of  Hoqulam  and  brought  this 
action  for  the  damages  she  sustained.  The 
Jury  awarded  her  verdict,  upon  which  judg- 
ment was  entered,  and  from  which  the  dty 
baa  appealed. 

[1]  1.  The  claim  filed  by  the  respondent 
with  the  city  in  describing  the  condition  of 
the  sidewalk,  which  is  alleged  to  have  caused 
tite  Injury,  used  this  language: 

"That  said  boards  were  loose,  and  there 
were  no  sills,  and  the  boards  were  not  nailed 
or  attached  to  any  sills;  that  said  defective 
condition  had  existed  since  said  sidewalks  were 
constructed,'  a  period  of  more  than  seven 
months,  and  said  conditions  were  well  known 
to  the  dty  of  Hoquiam,  its  officers  and  agents, 
ever  since  the  sidewallc  was  constructed ;  that 
on  account  of  said  condition,  while  traveling 
along  said  sidewalk  at  said  time,  the  said 
Pearl  Colqubon's  right  foot  was  caught  nnder 
the  end  of  one  of  said  loose  and  raised  boards, 
causing  her  to  fall  and  be  thrown  violently. 


her  right  knee  striking  the  edge  of  one  of  the 
boards,  badly  bruising  and  tearing  the  muscles 
and  the  flesh  of  said  knee  and  breaking  the 
bone  or  bones  at  said  knee." 

The  complaint  uses  the  same  language  in 
describing  the  defect  in  the  sidewalk.  The 
testimony  as  to  the  occurrence  was  that — 

"There  waa  a  bole  underneath  the  boards, 
and  it  took  it  down  about  four  inches.  •  *  • 
I  stubbed  my  toe  on  the  board  ahead  and 
tripped  and  felL" 

It  is  the  appellant's  first  assignment  of 
error  that  this  claim  did  not  comply  with 
section  7998,  Rem.  Code,  providing  that  "all 
*  *  *  claims  for  damages  must  accurate- 
ly locate  and  describe  the  defect  that  caused 
l^e  injury,  reasonably  describe  the  injury 
and  state  the  time  when  the  same  occurred," 
etc.,  and  that  the  respondent  should  have 
been  nonsuited  for  the  reason  that  the  testi- 
mony was  at  variance  with  the  situation  de- 
scribed in  the  claim. 

We  see  no  variance.  The  dalm  was  that 
the  respondent's  foot  was  caught  In  the 
end  of  the  raised  board,  and  the  testimony 
went  to  the  same  etfect,  that  she  stubbed 
her  toe  on  the  board  by  reason  of  the  fact 
that  the  board  upon  which  she  bad  just 
stepped  tilted  down,  thus  lowering  It  below 
the  board  ahead.  There  is  nothing  In  the 
situation  that  misled  the  appellant,  and  there 
was  a  sufficient  compliance  with  the  provi- 
sions of  the  statute.  Bell  t.  SpoKane,  80 
Wash.  600,  71  Pac.  81;  BUls  v.  SeatUe,  47 
Wash.  678,  92  Pac.  431 ;  Titus  ▼.  Montesano, 
106  Wash.  608,  181  Pac  43. 

[2]  2.  The  appellant  argues  for  a  nonsuit 
on  U>e  additional  ground  that  the  respond- 
ent's wife  was  guilty  of  contributory  negli- 
gence. The  testimony  shows  that  the  ap- 
pellant had  granted  abutting  property  owners 
permission  to  take  up  a  w<»n-out  wooden 
sidewalk  and  to  replace  It  with  a  concrete 
one.  The  old  sidewalk  was  removed,  and  dirt 
had  been  filled  in  to  make  a  foundation  for 
a  new  walk,  but  before  this  could  be  laid 
the  rainy  season  had  set  In,  and  the  cement 
walk  could  not  be  laid.  On  the  surface  of 
the  fill.  In  order  to  provide  a  passageway  that 
would  be  free  from  mud,  planks  8  feet  long, 
8  inches  wide,  and  2  inches  thick,  taken  from 
the  old  walk,  were  laid  end  to  end,  making 
the  walk  about  2  feet  wide.  The  planks  were 
loose  and  unnalled.  The  appellant  claims 
that  this  situation  was  open  and  apparent, 
and  that  the  duty  was  upon  one  making  use 
of  the  walk  to  exercise  a  greater  degree  of 
care  than  when  using  an  ordinary  slaewalk. 
The  testimony,  it  Is  claimed,  shows  that  Mrs. 
Ck>loquhon  used  no  greater  caution  than  she 
would  have  upon  an  ordinary  walk,  that  she 
was  using  It  in  the  daylight,  and  that  her 
conduct  was  such  that  it  would  not  have 
been  indulged  In  by  an  ordinary  person  un- 
der the  same  circumstances.   It  further  shows 
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that  she  was  familiar  with  the  condition  of 
the  walk,  and  had  used  it  on  prior  occa- 
sions. Reference  Is  made  to  the  rule  in  Shan- 
non ▼.  Tacoma,  41  Wash.  223,  83  Paa  188, 
that  a  pedestrian  cannot  make  use  of  a  way 
which  he  knows  to  be  dangerous,  or  use  the 
way  which  one,  exercising  the  degree  of  care 
commensurate  with  the  danger,  would  not 
have  used.  The  situation  being  such,  it  was 
a  question  for  the  Jury,  to  determine  whether, 
under  these  facts  and  conditions,  Mrs.  Colqu- 
hon  used  reasonable  care  for  her  safety. 
Rowe  ▼.  Ballard,  19  Wash.  1,  62  Pac.  321; 
Jordan  t.  SeatUe,  30  Wash.  208,  70  Pac.  743; 
McClammy  t.  Spokane,  36  Wash.  339,  78 
Pac.  912 ;  Cady  v.  Seattle,  42  Wash.  402,  85 
Pac.  19;  Stock  v.  Tacoma,  63  Wash.  226, 
101  Pac.  830;  and  Lautenschlager  v.  Seattle, 
77  Wash.  12,  137  Pac.  323. 

[3]  3.  This,  in  effect,  disposes  of  another 
contention  of  the  appellant  that  Mrs.  Col- 
quhon  was  guilty  of  contributory  negligence, 
as  a  matter  of  law,  for  the  reason  that  she 
did  not  take  a  safer  way,  to  wit  a  planked 
railroad  track,  situated  in  the  middle  of  the 
street,  which  the  testimony  shows  she  had 
used  on  prior  occasions,  and  which  was  large- 
ly used  by  the  public  in  preference  to  the 
sidewalk.  The  case  of  Chase  t.  Seattle,  80 
Wash.  64,  141  Pac.  180  is  cited.  That  case, 
however,  was  one  where  there  was  an  ob- 
struction into  which  the  driver  drove  his 
wagon  in  the  portion  of  the  street  being  im- 
proved, which  was  not  open  to  travel,  and  the 
situation  was  open  and  apparent  to  any  one 
passing  along  the  road,  whereas  the  other 
side  of  the  street  which  was  left  open  for 
travel  was  reasonably  safe.  It  was  held 
that  the  dty  had  performed  its  full  duty  in 
keeping  a  portion  of  the  street  in  safe  con- 
dition. It  has  not  been  held  that  a  person 
is  guilty,  as  a  matter  of  law,  of  contributory 
negligence  when  he  uses  a  dangerous  way, 
even  though  there  may  be  a  safer  way,  where 
he  uses  the  degree  of  caution  that  would  be 
exercised  by  a  reasonably  prudent  man  in 
traveling  the  dangerous  way.  McQuillan  v. 
Seattle,  10  Wash.  464,  38  Pac.  1110,  45  Am. 
St  Rep.  7;99;  Jordan  y.  Seattle^  supra; 
Shannon  v.  Tacoma,  supra;  Cady  v.  Seattle, 
supra;  Ardiibald  r.  Lincoln  County,  60  Wash. 
66,  96  Pac  831;    Stock  v.  Tacoma,  supra. 

[4]  4.  It  ia  next  urged  that  there  was  no 
evidence  that  the  dty  had  notice  of  the  de- 
fective condition  before  the  accident  The 
evidence,  however,  shows  that  permission 
bad  been  granted  by  the  dty  to  abutting 
property  owners  to  lay  the  walk,  and  it 
therefore  had  notice  that  the  work  was  to 
be  done,  and  was  charged  with  the  duty  of 
seeing  It  was  properly  done.  Noll  v.  Seattle, 
29  Wash.  28,  69  Pac.  382 ;  McClammy  v.  Spo- 
kane, supra ;  McKnIght  v.  Seattle,  30  Wash. 
616,  81  Pac.  998. 

[I]  Furthermore^  the  testimony  shows  the 
defective  condition  of  the  walk  had  existed 
for  several  months  prior  to  the  injury,  and 


if  this  were  true,  and  the  Jury  had  a  right  to 
believe  it  was,  then  the  city  was  diarged 
with  notice  of  the  actual  condition,  if  in  the 
exercise  of  reasonable  care  It  knew,  or  should 
have  known,  of  such  condition.  SuttO|^  t. 
Snohomish,  11  Wash.  24,  39  Pac.  2T6,  48 
Am.  St  Rep,  847;  Lourence  v.  Ellensburgt, 
13  Wash.  341,  43  Pac.  20,  62  Am.  St  Repw 
42;  McQuillan  v.  Seattle,  supra;  Elster  t. 
Seattle,  18  Wash.  304,  61  Pac.  394 ;  Devenish 
V.  Spokane,  21  Wash.  77,  57  Pac.  340;  Cowle 
V.  Seattle,  22  Wash.  659,  62  Pac  121 ;  BeaU 
T.  Seattle,  28  Wash.  693,  69  Pac  12,  61  L.  B. 
A.  683,  92  Am.  St  Rep.  802;  RandaU  v. 
Hoquiam,  30  Wash.  435,  70  Pac.  1111 ;  Aus- 
tin V.  Belllngham,  45  Wash.  460,  88  Pac.  834; 
Billings  r.  Snohomish,  51  Wash.  135,  08  Pac 
107. 

[t]  6.  In  arguing  for  a  directed  verdict 
the  appellant  claims  that,  in  any  event,  the 
defect  was  not  such  a  one  as  to  render  the 
dty  liable  even  if  It  had  been  n^llgent,  for 
the  reason  that  the  dty  is  not  compelled  to 
keep  its  streets  in  such  condition  that  ac- 
cidents cannot  happen;  that  cities  are  not 
forced  to  see  that  their  sidewalks  are  so  per- 
fect that  no  one  can  stub  his  toes  thereor. 
It  Is  true  this  sidewalk  was  In  a  thickly  sec- 
tied  residence  portion  of  the  dty  where  there 
was  much  travel,  and  the  question  was  for 
the  Jury  as  to  whether  the  sidewalk  was  ac- 
tually unsafe  and  dangerous,  and  had  been 
In  such  condition  for  so  long  that  the  dty,  in 
the  exercise  of  reasonable  care,  either  ac- 
tually knew,  or  should  have  knovm,  of  the 
danger.  As  was  said  in  the  case  of  McKnight 
V.  Seattle,  supra: 

"If  this  sidewalk  rendered  the  street  on- 
safe,  It  was  the  duty  of  the  dty  to  remove  it 
or  repair  it,  and  its  duty  in  this 'regard  is  not 
affected  by  the  fact  that  it  may  not  have  con- 
structed the  walk." 

And  as  we  said  in  Tait  v.  King  County, 
85  Wash.  491,  148  Pac  686: 

"The  fact  that  the  roadway  may  have  been 
constrncted  by  a  private  Individual  does  not 
necessarily  absolve  the  county  from  any  duty 
to  keep  it  in  reasonable  repair." 

These  were  questions  of  fact  for  the  Jury, 
and  the  court  Is  not  allowed  to  usurp  the 
Jury's  function  in  that  respect 

[7]  6.  Upon  motion  for  a  new  trial  there 
was  raised  the  most  perplexing  question  in 
this  case,  being,  whether  the  verdict  was 
excessive,  amoimting  as  it  did  to  $16,000. 
The  testimony  showed  that  Mrs.  Golquhoa 
was  a  young  woman,  In  good  health,  and  that 
she  suffered  a  fracture  of  the  knee,  and 
that  her  husband,  at  the  time  of  the  trial, 
had  already  assumed  liability  in  the  sum 
of  $2,600  for  surgical  and  medical  atten- 
dance. The  testimony  is  that  the  doctors 
discovered  that  she  was  suffering  from  bone 
cancer,  which  the  Jury  bad  a  right  to  believe 
from  the  testimony  was  the  result  of  this  in- 
Jury.    Operations  have  been  performed  for 
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the  remoTlng  of  portions  of  the  bone,  and 
she  Is  stlU  undergoing  radium  treatment, 
looking  to  a  cure.  Tbere  was  testimony  of 
reputable  doctors  to  the  effect  that  bone  can- 
cer audi  as  this  Is  not  only  apt  to,  but  is 
very  liable  to,  spread  to  other  portions  of 
tlie  body,  and  that  In  such  event  death  is 
practically  certain  to  result,  and  there  was 
some  testimony  that  already  the  malignancy 
is  spreading.  Doctors  appointed  by  the  court 
and  testifying  for  the  appellant  disputed 
these  findings,  but  a  question  was  presented 
for  the  Jury  to  determine  as  to  what  the 
true  situation  was,  and  they  must  have  found 
that  It  was  very  serious,  with  a  reasonably 
sure  prospect  of  fatal  event  If  (bis  is  so, 
we  cannot  say  that  $16,000  is  an  excessive 
compensation  for  the  pain  and  suffering  the 
woman  has  already  endured  and  which  she 
Is  reasonably  certain  to  endure  in  the  fu- 
ture. There  is  no  standard  measure  Into 
which  we  can  pour  the  volume  of  her  In- 
Jury  and  say.  In  dollars  and  cents,  that  this 
much  she  has  and  will  suffer  and  no  more. 
After  a  thorough  consideration  of  the  ques- 
tion raised  by  this  assignment,  and  several 
perusals  of  the  statement  of  facta  concern- 
ing It,  we  do  not  see  our  way  dear  to  inter- 
fere with  the  amount  of  the  award. 
The  Judgment  Is  atnrmed. 

PARKER,  C.  J„  and  MAIN,  BULCUMU, 
and  HOVEX,  33^  concur. 


-  (12)  Wa8h.  403) 

JAHN  et  al.  V.  CITY  OF  SEATTLE. 
(No.  17248.) 

(Supreme  Cwut  of  Washington.    June  18, 
1922.) 

1.  Master  and  servant  ^=369— Municipal  ohar-. 
ter  and  ordinances  prsecriblno  minimum  wag- 
es  valid. 

The  charter  provision  of  Seattle,  that  con- 
tractors for  improvement  work  for  the  dty 
shall  pay  employes  thereon  not  less  than  the 
current  rate  of  wages  paid  by  the  dty  for  work 
of  like  character,  and  in  no  event  less  than  a 
certain  amount,  and  shall  give  preference  to 
dticens  who  are  heads  of  families,  and  ordi- 
nances to  enforce  sncb  provision,  are  valid, 
even  if  such  wages  be  unreasonable,  the  dty 
having  power  to  prescribe  conditions  on  which 
it  will  permit  public  work  to  be  done  for  it 

2.  Mnnlolpal  corporations  «=>59l— Ordinance 
prescribiflg  minimum  wage  on  public  Im- 
provsmeats  net  delegatlea  of  legislative  au- 
thority. 

Ordinances  of  Seattle  providing  that  con- 
tractors for  dty  improvement  work  shall  pay 
employees  thereon  not  less  than  the  current 
rate  of  wages  paid  by  the  dty  for  work  of  like 
character  (in  no  event  less  than  a  certain 
amount  nor  greater  than  another  amount)  are 
not  invalid  ai  a  delegation  to  heads  of  dty  de- 
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partments  of  the  dty's  legislative  >ower  to 
fix  the  rate  of  wages;  espedally  as  the  council 
appropriates  money  to  pay  laborers,  and  need 
not  follow  the  recommendations  of  the  depart- 
ment heads. 

Parker,  C.  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Cknirt,  King  Coun- 
ty;  A.  W.  Frater,  Judge. 

Suit  by  N.  F.  Jahn  and  others  against  the 
C!ity  of  Seattle  for  injunction.  Demurrer 
to  complaint  sustained,  and  plaintiffs  appeaL 
Affirmed. 

Flick  &  Paul  and  Raymond  O.  Wcl^t, 
all  of  Seattle,  for  appellants. 

Walter  F.  Meier,  Gtoo.  A.  Meagher,  and 
Charles  T.  Donwortb,  all  of  Seattle,  for  re- 
spondent 

MACKINTOSH,  X  Appellants  are  om- 
tractors  engaged  In  the  performance  of  con- 
tracts for  the  dty  of  Sekttle  on  local  im- 
provement work,  and  they  allege  in  thdr 
complaint  against  the  dty  that  they  esti- 
mated their  costs  on  the  basis  of  $3.60  per 
day  for  common  labor  to  be  employed  by 
them,  and  that  at  the  time  of  the  execution 
of  the  contracts  there  was  In  effect  a  charter 
provision  of  the  dty  of  Seattle,  section  2  of 
which  reads  as  follows: 

"Minimum  Wage  to  fie  Paid  <m  Looal  or  0th' 
er  Improvemeni  Work. — Every  oontractor  and 
subcontractor  performing  any  local  or  other 
improvement  work  (or  the  dty  of  Seattle  shall 
pay  or  cause  to  be  paid  to  his  employees  on 
such  work  or  under  such  contract  not  less  than 
the  current  rate  of  wages  paid  by  the  dty  of 
Seattle  for  work  of  like  character,  and  in  any 
event  not  less  than  two  and  seventy-five  hun- 
dredths dollars  ($2.75)  per  day.  Such  con- 
tractor and  subcontractor  shall,  on  such  work 
or  under  such  contract,  give  preference  to  dti- 
sens  of  the  United  States  who  are  heads  of 
families.  This  article  shall  be  enforced  by  the 
dty  council  by  ordinance.  In  case  any  provi- 
sion of  this  section  shall  be  held  illegal  and 
void  the  same  shall  not  affect  any  other  pro- 
vision of  this  section." 

At  the  same  time  there  existed  an  ordi- 
nance (No.  88416)  in  the  following  words: 

"An   Ordinance  Relating   to   Contractors    and 
Subcontractors   Performing  Work   for  the 
City  of  Seattle,  to  Employees  Thereof,  and 
to  the  Wages  Paid  Such  Employees,  Pro- 
viding Penalties  for  the  Violation  of  This 
Ordinanee,.  and  Repealing  all  Ordinances  or 
Parts  Thereof  in  Conflict  Therewith. 
"Be  it  ordained  by  the  dty  of  Seattle  as  fol- 
lows: 

"Section  1.  Every  contractor  or  subcontrac- 
tor performing  any  local  or  other  improvement 
work  for  the  dty  of  Seattle,  shall  pay  or  cause 
to  be  paid  to  his  employees  on  such  work  or 
uader  such  contract  not  less  than  the  current 
or  prevailing  wage  paid  by  the  dty  of  Seattle 
for  work  of  like  character. 
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"Sec.  2.  Such  contractor  or  Bobcontractor 
tfhall  on  Each  work  or  vnaer  such  contract  give 
preference  to  dticens  of  the  United  States  who 
are  heads  of  families. 

"Sec  3.  Any  contractor  or  subcontractor 
who  shall  Tiolate  any  of  the  provisions  of  this 
ordinance  shall  be  -deemed  guilty  of  a  misde- 
meanor and  on  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  one  hundred 
(100)  dollars,  or  imprisoned  in  the  dty  jail  for 
a  term  not  exceeding  thirty  (30)  days,  or  may 
be  both  fined  and  imprisoned. 

"Sec.  4.  All  ordinances  or  parts  thereof  in 
80  far  as  the  aame  may  be  in  conflict  herewith, 
are  r^ealed." 

The  city  of  Seattle  bad  no  ordlnancea  fix- 
ing the  wages  of  laborers  employed  by  It, 
other  than  Ordlnaiices  Nos.  41688  and  42219, 
which  were  g«ieral  salary  ordinances  of  the 
various  departments  of  the  dty,  and  which, 
BO  far  as  we  are  here  concerned,  provided 
that,  for  common  labor  employed  in  tbe  dif- 
ferent deimrtments,  tbe  heads  of  those  de- 
partments should  fix  tbe  amount  of  the 
wages,  provided  they  did  not  exceed  $4.76 
per  day  for  employees  Just  entering  the 
city's  service,  and  $5.25  for  those  who  had 
been  in  such  service  90  days  or  more. 

The  complaint  alleges  that  the  charter  pro- 
vision and  Ordinances  Nos.  38416,  41689,  and 
42219  are  unconstitutional  and  void,  and  fur- 
ther alleges  that,  during  the  year  1921,  cer- 
tain departments  of  the  city  of  Seattle  paid 
$4.76  per  day  for  common  labor,  and,  by 
reason  of  the  fact  that  the  plaintiffs  had 
been  paying  lees  than  that  amount,  they 
were  being  arrested  by  the  defendant,  and 
that  the  defendant  was  threatening  to  make 
further  arrests,  which,  if  done,  would  irre- 
parably Injure  the  plaintiffs;  further,  that 
$4.75  is  an  unreasonable  and  unwarranted 
unount  to  be  paid;  and  an  inlunctlon  was 
sought  against  tbe  dty  to  prevent  its  prose- 
cuting any  criminal  action  against  the  plain- 
tifls  for  failure  to  pay  the  rate  of  $4.75  per 
day.  To  this  complaint  a  demurrer  was  in- 
terposed, which  was  sustained,  whereupon 
the  plaintiffs  appealed. 

[1]  The  briefs  In  this  case  have  taken  a 
widfe  range,  but  the  ta.ct  la  that  the  issue 
presmted  by  the  demurrer  to  the  complaint 
is  A  very  narrow  one,  and  one  which  had  al- 
ready  been  determined  by  the  dedsions  of 
this  court.  The  question  of  the  constitution- 
ality of  state  statutes  and  dty  charter  and 
ordinance  provisions  in  regard  to  hours  of 
labor,  employment  of  aliens,  ^nd  minimum 
wages  upon  munidpal  work  has  been  passed 
upon  many  times,  and  the  rule  has  been  es- 
tablished that  sudi  provisions  are  constitu- 
tional, for  the  reason,  as  stated  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Atkln  v.  Kansas,  191  U.  S.  207,  24  Sup. 
Ct  124,  48  L.  Ed.  148.  that: 

'^t  belongs  to  the  state,  as  the  guardian  and 
trustee  for  its  people,  and  having  control  of 
its   affairs,   to   prescribe   the  conditions   upon 


which  it  will  permit  public  work  to  be  done  on 
its  behalf,  or  on  behalf  of  its  monlcipalities. 
No  court  has  authority  to  review  its  action  in 
that  respect.  Regulations  on  this  snbjeet  sug- 
gest only  considerations  of  public  p<die7.  And 
with  such  considerations  the  courts  have  no 
concern." 

In  other  words,  the  state  and  the  various 
munldpalities  within  It  have  tbe  right  to 
say  that  public  work  shall  be  done  in  any 
manner,  at  any  price,  and  upon  any  terms 
which  they  see  fit  to  lay  down.  It  la  in  the 
power  of  the  state  and  of  its  subsidiary 
munldpalities  to  say  that  public  work  shall 
not  be  done,  or  that  it  may  l>e  done,  and  in 
the  latter 'case  it  can  prescribe  tbe  terms  and 
conditions  upon  which  it  will  allow  It  to  be 
proceeded  with.  These  are  matters  whldi 
the  people  have  the  right  to  determine  for 
themselvea,  without  interference  by  tbe 
courts,  after  they  have  spoken  their  will,  as 
here,  by  the  adoption  of  a  diarter  and  the 
passage  of  ordinances  by  their  legislative 
representatives.  The  courts  no  more  will  at- 
tempt to  say  what  wages  must  be  paid  upon 
public  work,  what  hours  of  employment  shall 
prevail,  or  the  class  of  people  who  shall  per- 
form that  work,  than  they  will  attempt  to 
interfere  and  prescribe  the  material  to  go  in- 
to the  work,  the  manner  of  construction,  or 
other  engineering  details  of  a  public  im- 
provement This  we  have  said  In  the  case  of 
Malette  v.  Spokane,  77  Wash.  205,  137  Pac. 
496,  61  L.  B.  A.  (N.  S.)  686,  Ann.  Ca&  1915D. 
226,  where  the  whole  subject  of  minimum 
wages  upon  public  work  is  exhaustively  con- 
sidered. On  tbe  same  prindple  the  Supreme 
C!ourt  of  the  United  States,  in  Helm  v.  Mc- 
CaU,  239  U.  S.  175,  36  Sup.  Ct  78,  60  L.  Ed. 
206,  Ann.  Cas.  1917B,  287,  and  Crane  v.  Peo- 
ple, 239  U.  S.  195,  36  Sup.  Ct  85,  60  K  Ed. 
218,  later  upheld  provisions  relating  to  tbe 
'nonemployment  of  aliens  upon  public  work. 
It  is  unnecessary  to  cite  the  large  number  of 
cases  from  federal  and  state  courts  whldi 
have  sustained  this  prindple  when  consider- 
ing the  eight-hour  law,  minimum  wages,  and 
alien  employment  provisions  In  regard  to 
public  work. 

Counsel  for  appellants  argue  that  because 
of  the  fact  that  it  is  alleged  in  their  com- 
plaint that  the  going  rate  of  wages  was  len 
than  that  which  they  are  being  called  upon  to 
pay,  the  ordinances  are  invalid,  for  the  reason 
that  they  are  unreasonable.  This  argument 
is  falladons,  because  the  validity  of  statutes 
and  ordinances  similar  to  the  one  bere  under 
consideration  does  not  depend  upon  tbe  ex- 
ercise of  the  police  power.  The  police  power, 
of  course,  must  be  exercised  in  a  reasonable 
manner,  but  the  right  of  the  state  and  its 
municipalities  to  say  upon  what  conditions  a 
public  work  shall  l>e  or  not  be  performed  Is 
not  a  right  arising  from  the  exercise  of  tbe 
police  power,  and  therefore  the  question 
whether  tbe  ordinances  In  this  case  prescribe 
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a  reasonable  rate  of  compensation  does  not 
enter  Into  the  discussion  of  the  matter.  In 
the  case  of  Malette  v.  Spokane,  snpra,  re- 
ferring to  this  question  of  police  power,  we 
said: 

"While  cogent  reasons  might  be  adranced  for 
BDetaining  legislation  of  this  character  as  a 
proper  exercise  of  the  police  power  of  the 
state,  delegated  by  oar  Constitution  to  cities  of 
that  state,  we  find  it  mmecessary  to  place  the 
decision  on  that  groand  or  to  discuss  that  ques- 
tion; since  the  state  courts  to  which  we  hare 
referred  and  the  Supreme  Court  of  the  United 
States  have  sustained  legislation  which  cannot 
be  distinguished,  either  in  principle  or  in  ef- 
fect, from  the  ordinance  here  in  question,  upon 
the  simple  ground  that  it  belongs  to  the  state 
as  the  ^ardian  and  tmatee  for  its  people,  and 
having  control  of  its  affairs,  to  prescribe  the 
eonditioiis  upon  which  it  will  permit  public 
work  to  be  done  on  its  behalf,  or  on  behalf  of 
its  municipalities.' " 

The  cases  cited  by  the  respondent  which 
have  held  xmconstitutional  the  fixing  o>f 
minimnm  wages,  hours  of  work,  etc,  which 
are  applicable  to  private  contracts  because 
the  rates,  hoars,  etc,  have  been  held  un- 
reasonable, have  no  applicability  here.  An 
entirely  different  question  arises  as  to  the 
fixing  of  hoars,  wages,  etc.,  which  shall  ob- 
tain in  contracts  entered  into  for  the  per- 
formance of  other  than  work  of  a  municipal- 
ity and  the  question  before  as.  In  such  cases 
the  right  of  a  legislative  body  to  pass  such 
acts  depends  upon  the  exercise  of  the  police 
power,  and,  as  we  have  often  said,  the  at- 
tempt to  exercise  that  power  is  always  sub- 
ject to  review  by  the  courts  to  determine 
whether  the  attempt  is  a   reasonable  one. 

[21  Appellants  further  argue  that,  although 
the  provisions  that  the  public  contractor 
shall  pay  the  going  rate  of  wages  paid  by 
the  city  for  similar  work,  and  not  less  than 
$2.75  per  day,  are  legal,  yet,  the  city  council 
not  having  fixed  by  ordinances  the  wages 
which  are  to  t>e  paid  by  the  city  in  Its  sev- 
eral departments,  they  are  not  bound  to  pay 
$4.75  a  day,  for  the  reason  that  that  rate 
has  been  established  by  the  heads  of  some 
departments  only,  and  that  this  was  an  Il- 
legal attempt  to  delegate  to  those  depart- 
ment heads  the  power  to  fix  the  rates  of 
wages.  An  examination  of  the  ordinances 
shows  that  the  minlmtun  wage  for  labor  sach 
as  we  have  under  consideration  has  been 
fixed  at  $2.76  per  day,  and  that  the  maximum 
to  be  paid  is  $4.75  per  day  (with  $5.25  for 
longer  service),  and  that  the  heads  of  de- 
partments cannot  pay  less  than  the  one 
amonnt  nor  more  than  the  other.  The  pro- 
vlsiOD  of  the  charter  is  that  the  contractor 
upon  public  work  shall  pay  the  same  wages 
as  the  departments  pay.  We  cannot  see  how 
it  can  be  said  to  be  a  delegation  of  the  legis- 
lative power  for  the  city  council  to  say  to 
the  heads  of  the  departments,  "You  pay  your 
laborers  an  amount  between  $2.75  and  $4.75 
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per  day,"  without  fixing  the  exact  amount 
between  those  flgnrea.  This  Is  nothing  more 
than  was  sustained  by  this  court  In  the  case 
of  Larsen  v.  Rice,  100  Wash.  642,  171  Pac. 
1037,  and  Spokane  Hotel  Co.  T.  Younger,  113 
Wash.  358,  l&l  Pac.  505,  in  which  latter  case 
we  held  that  the  Legislature  might  delegate 
to  the  Indostrial  wdfare  commission  the 
power  to  determine  the  facte  upon  which  the 
minimum  wage  law  for  women  would  be- 
come effective,  and  might  specify  the  mini- 
mum wage  and  standard  conditions  for  such 
labor.  In  that  case  the  authorities  are  re- 
viewed and  a  quotetion  is  made  from  the 
case  of  G.  O.  Miller  Telephone  Co.  v.  Min- 
imnm Wage  Commission,  145  Minn.  262,  177 
N.  W.  841,  which  is  that: 

"The  Micimum  Wage  Commission  is  an  ad- 
ministrative body.  It  does  not  determine 
hours  of  labor  or  prescribe  conditions  of  em- 
ployment or  work  out  the  rights  of  employer 
or  employee  except  in  so  tar  as  ito  fixing  of 
a  minimum  wage  under  conditions  prescribed 
by  the  statute  has  such  effect.  Legislative  pow- 
er is  not  delegated  to  it  nor  Judicial  power  con- 
ferred upon  it  It  has  the  admioistrative  an- 
tbority  which  is  conferred  by  the  statote.  In 
performing  the  duties  with  which  it  had  been 
charged,  it  most  be  permitted  to  proceed  in  a 
practical  way  so  as  to  accomplish  the  lawful 
results  intended.  It  must  be  permitted  to  ex- 
ercise judgment  and  discretion  in  worldng  oat 
the  details  of  administration  and  esteblish  some 
sort  of  administrative  regulations.  This  does 
not  mean  that  it  has  either  delegated  legisla- 
tive or  judicial  power.  The  Legislature  deter- 
mines the  policy  of  the  stetute.  The  review 
by  a  court  of  the  orders  of  the  Commission  is 
limited  to  such  as  are  made  without  Joriadle- 
tion,  or  under  a  misteken  interpretation  of  the 
law,  or  are  so  arbitrary  and  imreasooable  that 
they  deprive  a  party  of  guaranteed  property 
righto." 

To  the  same  effect  is  our  recent  (pinion 
In  Vail  V.  Beaborg,  207  Pac.  15,  filed  on  May 
11. 

The  validity  of  these  ordinances,  however, 
is  not  entirely  dependent  upon  this  reasoning, 
for  it  appears  that  the  heads  of  city  depart- 
mente  have  no  funds  to  pay  laborers;  the 
city  council  appropriates  the  money  for  that 
purpose,  and  In  accordance  with  the  recom- 
mendations of  the  department  heads.  It  it 
follows  recommendations,  or  it  fixes  the 
appropriation  Itself,  and,  in  either  event,  it 
in  reality  fixes  the  wages  which  are  paid. 

Some  suggestion  is  made  in  the  briefs  that 
the  plaintiffs  were  unable  to  determine  what 
wages  were  being  paid  by  the  different  de- 
partments, the  departmente,  it  being  claimed, 
paying  different  wages  for  similar  work. 
This  question,  however,  is  not  before  us,  for 
the  reason  that  no  such  allegation  is  found 
in  the  complaint,  and  it  is  therefore  not  in- 
cumbent upon  us  to  pass  upon  it. 

For  the  reason  that  the  fixing  of  the  min- 
imum wage  upon  public  work  is  constitu- 
tional, and  for  the  further  reason  that  power 
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to  fix  that  wage  by  the  city  of  Seattle  has 
not  been  delegated  by  the  city  council,  but 
is  being  exercised  by  It,  the  lower  court  was 
correct  In  sustaining  the  demurrer  to  the 
'Complaint. 

Judgment  afBrmed. 

MAIN,  HOLCOMB,  and  HOVET,  JJ^  con- 
•cur. 
PABEEB,  a  J.,  dlssenta. 


(120  Wasli.  4E7) 
■MEYER  V.  CAMPION  at  al.    (No.  16671.) 

(Supreme  Cionrt  of  Wasliington.    June  20, 
1922.) 

4.  Gifts  «s>47(3)— Faeto  held  to  show  fldu- 
olary  relationship  between  donor  and  donee, 
her  lon-ln-law,  casting  burden  on  latter  to 
show  validity. 
Where  a  widow,  who  had  suffered  a  para- 
lytic stroke,  and  was  partially  crippled,  and  who 
had  only  two  children  liring,  both  daughters, 
had  trusted  the  conduct  of  her  affairs  to  one 
son-in-law,  who  was  experienced  in  business, 
and  at  whose  suggestion  the  business  had  been 
incorporated,    a    fiduciary   relationship    existed 
between  the  widow  and  the  son-in-law,  which 
imposed  on  him  the  burden  of  proving  the  va- 
lidity  of  a   gift  by  her  of  one-fourth  of  the 
stock  in  the  corporation,  since  the  relationship 
was  similar  to  that  between  a  mother  and  son, 
without  the  motive  of  blood  relationship  to  sup- 
port a  presumption  in  favor  of  the  gift 

^.  Gifts  «=>47  (3)— Fiduciary  relationship  and 

lack  of  Independent  advice  places  burden  of 

proof  on  donee. 

Even  if  the  lack  of  independent  advice  la 

insufficient  to  render  void  a  gift  to  a  donee  who 

stood  in  a  fiduciary  relationship,  It  renders  it 

Toidable,  and  places  upon  the  donee  the  burden 

of  overcoming  the  presumption  of  invalidity  by 

dear  evidence  of  good  faith,  full  knowledge, 

and  independent  consent  and  action. 

3.  Gifts  «=»47(3)— Preparation  of  tfooumenta 
by  donee  casts  suspicion  on  transaction. 

Where  a  gift  was  made  to  a  donee  who 
stood  in  a  fiduciary  relationship  to  donor,  the 
fact  that  all  of  the  written  documents  relating 
to  the  transaction  were  prepared  by  the  donee 
and  were  not  even  signed  by  the  donor  casts 
suspicion  upon  the  transaction,  even  though 
the  donor's  right  hand  was  paralyzed,  since  she 
could  at  least  have  made  her  mark. 

4.  Gifts  €=938— Rule  as  to  fiduciary  relation- 
ship Is  atrlcter  with  roferenoe  to  gifts  than 
to  wills. 

The  rule  as  to  the  validity  of  gifts  between 
parties  in  a  fiduciary  relationship  is  applied 
with  greater  strictness  to  gifts  inter  vivos,  by 
which  the  donor  parts  with  something  for  which 
she  still  had  a  use,  than  to  gifts  by  win,  whidi 
■are  made  only  after  the  donor  has  no  further 
use  for  the  property. 


5.  Gifts  ®=>49(l)— Evldanea  held  not  to  sus- 
tain burden  of  proving  fairness  of  lift  to 
donee  In  fiduciary  relationship. 
Evidence    on   behalf  of  a   aon-in-law   who 
stood  in  a  fiduciary  relationship  to  his  mother- 
in-law,  and  who  had  received  from  his  mother- 
in-law  a  gift  of  substantially  one-fourth  of  her 
property,  which  evidence  consisted  principally 
of  teatlmony  of  the  donee'a  wife  and  of  writ- 
ten  documents   prepared   by    the    donee,    hM 
Insufficient  to  sustain  the  burden  cast  on  him 
to  prove  the  fairness  of  the  transaction. 

Department  2. 

Appeal  from  Superior  C!onrt,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Gretcben  Banke  Mayor,  as  ex- 
ecutrix of  the  will  of  Dora  D.  Hanke,  de- 
ceased, and  Individually,  against  John  T. 
Campion  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Heveraed,  with 
directions  to  enter  judgment  against  defend- 
ants. 

Lyons  &  Orton,  Bogle,  Merrltt  ft  Bogle,  and 
Chadwlck,  McMicken,  Ramsey  ft  Rupp,  all  of 
Seattle,  for  appellant 

McGlure  ft  McClure  and  Peters  ft  Powell, 
all  of  Seattle,  for  re^wndenta 

HOVEX,  J.  Appeal  from  a  Judgment  dis- 
missing an  action  seeking  the  surrender  of 
shares  of  stock  standing  In  the  names  ot  the 
several  individual  parties  to  the  action. 

The  real  controversy  in  ttiis  case  is  the 
actual  ownership  of  1,260  shares,  being  one- 
fourth  of  the  capital  stock  of  the  Ranke  In- 
vestment Ck)mpany,  a  corporation  of  the  nom- 
inal capitalization  of  1600,000,  and  tbe  ac- 
tual value  being  approximately  the  same. 
These  shares  now  stand  in  tbe  name  of  the 
respondent  John  T.  Camidon.  The  corpora- 
tion was  organized  in  the  year  1908  to  take 
over  the  holdings  of  Dora  D.  Ranke^  who 
was  the  mother  of  the  appellant  Gretchen 
Meyer,  and  the  respondent  Mamie  Campion, 
and  the  latter  is  the  wife  of  reqiiondent  John 
T.  Campion.  The  principal  property  of  the 
corporation  is  a  business  coma  In  the  city 
of  Seattle,  which  was  owned  by  Dora  D. 
Ranke  and  her  husband  at  the  time  of  tbe 
latter's  death  in  the  year  1892,  and  which 
was  estimated  by  the  real  estate  experts  at 
the  time  of  the  trial  to  be  worth  from  ^20,- 
000  to  $400,000.  There  is  also  a  residence 
property  estimated  to  be  worth  $36,000  to  $40,- 
(XX),  but  of  a  roital  value  which  will  produce 
a  net  Income  on  a  considerably  smaller  val- 
uation. The  balance  of  the  corporation's 
holdings  consists  chiefly  of  securities  Talued 
at  something  over  $60,000. 

Dora  D.  Ranke  was  bom  in  Germany,  but 
came  to  this  country  at  an  early  age,  and  at 
the  time  of  tbe  death  of  her  husband  they 
had  four  children  living.  Two  of  these  were 
boys  who  died  subsequent  to  the  making  of 
the  will  hereafter  referred  to,  and  prior  to 
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tbe  death  of  their  mother.  Urs.  Sanke  ap- 
pears to  have  been  a  clear-headed,  sensible 
business  woman,  rather  careful  with  her 
money,  and,  as  termed  by  one  of  her  daugh- 
ters, rather  fnigal  In  the  spending  of  it  It 
is  claimed  that  she  was  extraordinarily 
competent  in  business  affairs,  but  we  do  not 
find  in  the  record  any  evidence  of  any  special 
capacity.  She  was  careful  to  live  within  her 
income,  but  about  tbe  only  business  she  had 
to  do  was  to  receive  her  rents,  and  for  the 
collection  of  these  she  employed  the  Janitor 
of  the  building  up  to  the  year  1809,  when  the 
corporation  was  organized.  After  the  organ- 
isation of  the  corporation  respondent  Cam- 
pion took  charge  of  the  collection  of  rents, 
and  for  a  portion  of  the  time  Mrs.  Banke 
kept  what  are  the  only  business  records  of 
tbe  corporation  In  a  small  book  In  which  she 
posted  five  or  six  entries  each  month  of  rent 
received,  and  on  the  opposite  page  the  dis- 
bnrs<ement8  of  the  corporation.  These  were 
few  in  number,  as  a  rale,  cmnprising  a 
monthly  salary  paid  to  the  respondent  Cam- 
pion and  items  for  water  roit,  taxes,  and  in- 
surance. In  addition  to  this  there  was  a 
check  book.  There  does  not  appear  to  be  any 
book  record  of  Mrs.  Ranke's  personal  trans- 
actions. 

Mrs.  Ranke  enjoyed  the  friendship  of  sev- 
eral women,  several  of  them  being  wives  of 
prominent  business  men  in  Seattle  and  sev- 
eral of  whom  were  witnesses  at  the  trial.  She 
was  very  fond  of  cards,  and  frequently  had 
games  in  the  afternoon  or  evening,  in  which 
she  usually  played  cards  for  small  stakes  and 
primarily  for  amusement,  for,  as  one  of  the 
witnesses  said,  she  always  stayed,  whether 
Bbe  had  anything  or  not.  She  spent  several 
years  In  Europe  following  the  organization 
of  the  corporation,  and  upon  June  6,  1916, 
being  a  year  or  two  after  her  return  from 
her  last  trip,  she  suffered  what  Is  termed  a 
iwralytlc  stroke,  from  which  ^e  was  uncon- 
scions  for  a  short  time,  and  which  rendered 
her  more  or  less  an  invalid  for  the  balance  of 
her  life.  The  condition  of  Mrs.  Ranke  after 
this  time  is  a  subject  of  considerable  dispute 
in  the  testimony.  It  is  agreed  that  her  right 
side  was  partially  paralyzed,  and  practically 
all  the  witnesses  testified  that  she  could  not 
walk  without  assistance,  and  that  she  be- 
came slow  In  her  speech.  She  had  the  serv- 
ices of  a  trained  nurse  for  several  months, 
and  was  never  without  a  companion  employ- 
ed to  look  after  her.  As  soon  as  she  was  able 
to  get  around  she  resumed  her  card  games, 
nsing  a  rack  to  hold  the  cards  and  having 
one  of  her  friends  to  deal  them  for  Eer.  In 
addition  to  this  diversion  her  companion 
read  to  her  such  items  from  the  dally  paper 
as  interested  her.  She  continued  to  direct 
hor  hoosehold  affairs,  but  outside  of  the  in- 
cident of  the  purchase  of  the  automobile 
hereafter  referred  to  she  does  not  appear  to 
have  attended  to  any  business  of  any  moment 
after  her  illness,  unless  we  are  prepared  to 
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accept  tfae°  version  of  the  stock  distribution 
claimed  by  tbe  respondents  to  have  occurred 
In  January,  1917,  six  months  after  she  was 
stricken. 

In  the  year  1902  Mrs.  Ranke  executed  a 
will  by  which  she  devised  and  bequeathed  all 
her  property  to  her  four  children  then  living. 
In  equal  shares.  This  will  was  never 
changed,  and  was  duly  probated  upon  her 
death,  and  appellant,  Oretchen  Meyer,  and 
resi)ondent  Mamie  Campion  are  the  quali- 
fied executrlces  under  the  will.  The  testi- 
mony shows  without  dispute  that  Mrs.  Ranke 
in  her  attitude  towards  her  two  daughters 
and  in  speaking  of  them  to  her  intimate 
friends  showed  an  absolute  impartiality. 
Whenever  she  made  one  a  gift  she  either 
made  the  same  gift  to  tbe  other  or  one  oH 
equal  value.  She  was  fond  of  fine  linen,  and 
whenever  she  made  a  purchase  of  a^  article 
of  that  sort  she  usually  bought  two,  so  there 
would  be  one  for  each  girl.  She  frequently 
made  the  statement  that  her  daughters  would 
get  all  that  she  had,  and  there  is  some  testi- 
mony to  tbe  effect  that  she  said  that  her 
Bons-ln-law  would  get  none  of  it. 

A  short  time  before  she  died  Mrs.  Ranke 
expressed  a  desire  for  an  automobile  of  the 
closed  type,  and  over  the  opposition  of  the  re- 
spondents purchased  such  a  car  at  an  expense 
of  about  $8,500,  lees  some  credit  that  she  re- 
ceived for  her  old  car.  The  testimony  shows 
that  in  the  events  leading  up  to  the  purchase 
of  this  car  Mrs.  Ranke  occupied  anything  but 
a  position  of  nntrammeled  independence  in 
the  management  of  her  affairs,  and  it  was 
only  after  she  had  been  encouraged  by  one 
of  her  women  friends  and  aided  by  the  co- 
operation of  her  two  grandchildren,  one  of 
whom  signed  her  name  to  the  contract  for 
the  car  after  the  respondent  Campion  had 
refused  to  do  so,  that  she  Anally  secured  the 
automobile.  Mrs.  Ranke  died  on  April  30, 
1919,  at  the  age  of  70  years. 

Tbe  respondent  John  T.  Campion  at  the 
time  of  the  trial  was  65  years  of  age,  and 
was  then  general  manager  and  treasurer  of 
the  Seattle  Brewing  &  Malting  Company,  and 
had  been  its  treasure  since  the  year  1900. 
He  is  a  man  of  forceful  and  dominant  char- 
acter. He  and  his  family,  consisting  of  his 
wife,  the  respondent  Mamie  Campion,  and 
their  son  Cyrus,  resided  continuously  in  the 
city  of  Seattle  during  the  time  material  to 
this  controversy.  The  other  daughter,  the 
appellant  Gretehen  Meyer,  resided  with  her 
husband  away  from  the  city  of  Seattle  dur- 
ing the  most  of  the  time,  except  for  visits 
that  she  paid  to  her  mother.  It  is  alleged  in 
his  answer  and  admitted  by  appellant  that 
there  existed  between  Campion  and  Mrs. 
Ranke  great  love  and  affection,  and  that  she 
looked  upon  him  as  her  own  son.  Viewed 
from  the  record  this  seems  true  only  In  part. 
He  was  the  only  man  in  the  family  who  lived 
near  the  mother  and  held  the  position  of  the 
favored  son-in-law  from  whom  much  was- 
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expected  In  the  way  of  service  without  any 
Idea  of  direct  remuneration.  He  bad,  how- 
ever, considerable  Incentive  to  promote  Mrs. 
Ranke's  welfare ;  his  ;vrlfe  was  a  prospective 
heir  to  one-half  of  the  estate ;  he  fnade  large 
loans  to  bis  fellow  officers  In  the  brewery 
and  the  control  of  ready  money  Is  not  with- 
out Its  advantage  to  a  business  man  even 
though,  as  Is  admitted  in  this  case,  there  was 
no  Improper  use  of  the  same.  Except  for 
the  time  that  Mrs.  Ranke  was  away  Mr. 
Campion  visited  her  practically  every  day, 
and  he  frequently  played  in  her  card  games. 
The  evidence  does  not  disclose  to  what  ex- 
tent he  counseled  her  in  a  business  way  pri- 
or to  the  year  1909  but  It  is  undisputed  that 
he  was  at  that  time  her  sole  business  and 
confidential  adviser,  although  uncompensated 
and  that  this  relation  continued  until  her 
death. 

It  Is  the  contention  of  the  respondent  Cam- 
pion that  this  corporation  was  organized  at 
the  request  of  Mrs.  Ranke  to  relieve  her  of 
the  care  of  the  bnslness.  There  Is  testi- 
mony In  the  record,  however,  that  she  re- 
gretted the  organization  of  the  corporation, 
as  it  prevented  her  from  knowing  the  details 
of  the  business.  It  is  nndispnted,  however, 
that  after  the  organization  of  the  corporation 
its  entire  management  and  control  was  In 
the  hands  of  the  respondent  John  T.  Cam- 
pion so  far  as  we  have  any  record  evidence. 
It  is  true  that  for  a  few  years  Mrs.  Ranke 
kept  items  in  the  book  we  have  referred  to, 
but  the  actual  business  matters  were  all  han- 
dled by  Campion  and  the  securities  both  of 
the  corporation  and  those  held  by  Mrs.  Ranke 
Itersonally  were  under  his  personal  control, 
and  so  completely  was  this  the  case  that  at 
the  time  of  the  trial  among  these  securities 
was  a  $5,000  bond  belonging  to  the  son  of  re- 
i^ndent,  and  which  he  had  never  taken  the 
trouble  to  segregate  from  the  other  securities, 
but  all  were  in  a  safe  deposit  box  controlled 
by  him. 

The  original  Issue  of  stock  in  this  corpora- 
tion was  a  certificate  of  4,998  shares  to  Dora 
D.  Ranke,  a  certificate  for  1  share  to  respond- 
ent John  T.  Campion  and  another  certificate 
for  1  share  to  respondent  Mamie  Campion. 
Although  there  is  something  said  In  the  tes- 
timony about  these  2  latter  shares  being  paid 
for,  no  proof  of  payment  was  offered,  and  we 
think  it  sufficiently  appears  that  these  were 
merely  qualifying  shares  belonging  in  fact 
to  Mrs.  Ranke,  but  Issued  to  the  sharehold- 
ers named,  so  they  could  act  as  the  other  two 
trustees  of  the  corporation;  Mrs.  Ranke  be- 
ing the  first  trustee.  The  corporation  was 
organized  in  February,  1909.  On  the  1st 
day  of  July  a  check  -was  Issued  for  $500  in 
favor  of  the  respondent  John  T.  Campion, 
which  Is  entered  on  the  account  book  as  his 
June  salary,  and  a  like  check  was  Issued  each 
month  thereafter  until  January  1, 1915,  when 
the  amount  was  cut  to  $250,  a;id  the  latter 
custom  was  followed  up  to  the  time  of  Mr& 


Ranke's  death.  Each  of  these  checks  was  im- 
mediately upon  being  issued  either  deposit- 
ed to  the  personal  credit  of  Dora  D.  Ranke, 
or  Mr.  Campion  deposited  to  her  credit  his 
own  check  for  the  same  amount  -Respond- 
ent Campion  alleged  In  his  answer  that  this 
was  issued  to  him  as  a  salary  for  his  serv- 
ices performed  for  the  corporation,  but  that 
he  made  a  present  of  this  salary  to  Mrs. 
Ranke,  as  well  as  the  two  dividends  of  $1,250 
each  hereafter  referred  to,  checks  for  which 
were  originally  drawn  in  his  favor.  The 
total  of  these  sums  aggregate  about  $46,000. 
Upon  the  trial  he  testified  that  he  did  not 
want  to  profit  out  of  Mr&  Ranke's  affairs 
and  never  had. 

The  fact  is  not  disputed  that  the  entire 
net  Income  of  the  business  of  this  coipora- 
tlon  was  received  by  Mrs.  Ranke  in  £he  first 
Instance,  if  we  except  the  so>called  dividend 
payments  at  the  close  of  the  years  1917  and 
1918.  According  to  Cadfiplon,  shortly  prior 
to  Christmas  of  each  of  those  years  a  divi- 
dend of  1  per  cent  was  declared.  The  un- 
disputed facta  are  that  a  check  for  $1,250 
was  issued  directly  to  Dora  D.  Ranke,  anoth- 
er for  $1,250  to  John  T.  Campion,  which  was 
Immediately  paid  over  to  Mrs.  Ranke,  an- 
other one  for  $1,250  to  respondent  Mamie 
Campion,  and  the  fourth,  for  91,2S0,  was  for 
the  year  1917  issued  to  buy  exchange  in  fa- 
vor of  appellant,  Gretchen  Meyer.  This  draft 
was  forwarded  along  with  Christmas  pres- 
ents, and  around  the  envelope  containing  the 
draft  was  a  piece  of  tissue  paper  upon  which 
was  placed  in  the  handwriting  of  Mrs.  Cam- 
pion, "Not  to  be  onened  until  Christmas." 
Just  prior  to  Christmas,  1918,  a  chedc  for  a 
similar  amount  was  sent  to  Mrs.  Meyer  along 
with  her  Christmas  presents,  and  other  soma 
were  disbursed  In  the  same  manner  as  In 
1917.  There  was  no  communication  with  ei- 
ther check  soit  to  Mrs.  Meyer  indicating 
that  it  had  anything  to  do  with  Bto<A  or 
dividends. 

We  have  outlined  so  much  of  the  testimony 
as  we  deem  essential  for  the  ccmslderation  of 
the  transaction  which  involves  the  subject  of 
this  Utlgatlon. 

According  to  the  respondente  on  Janoary 
24, 1917,  there  was  a  meeting  at  the  home  <a 
MtB.  Ranke;  there  being  present  oaij  Mrs. 
Ranke  and  the  two  respondents.  At  this 
meeting  the  certificate  for  4,998  shares  there- 
tofore Issued  to  Mrs.  Ranke  was  canceled, 
and  four  new  certificates  were  issued,  one 
for  1,250  shares  in  favor  of  Dora  D.  Ranke, 
one  for  1,250  shares  in  favor  'of  Oretchen 
Meyer,  one  for  1,249  shares  in  favor  of  John 
T.  Campion,  and  one  for  1,249  shares  in  fa- 
vor of  Mamie  Campion.  According  to  the 
respondents,  this  was  done  at  the  earnest  re- 
quest and  solicitation  of  Mrs.  Ranke. 

The  case  of  respondent  John  T.  Canapton 
rests  upon  the  testimony  of  his  wife,  the  re- 
spondent Mamie  Oamftion.     In  her  direct 
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examination  In  speaking  of  ber  mother  she 

lesttfied: 

"She   Mid   she  wanted  bim   to   have   those 

shtires  nnd  bo  sort  of  a  balance  wheel." 

This  witness  subsequently  testified  that  In 
a  later  conversation  with  her  mother' the  lat- 
ter said  she  was  glad  she  had  given  the  stock 
to  Mr.  Campion;  that  he  would  sort  of  prove 
a  balance  wheel,  l>ecanse  he  could  attend  to 
business,  and  She  and  her  sister  were  rather 
Ignorant  of  business  affairs.  She  thought 
Mr.  Champion  was  capable  of  taking  care  of  | 
her  affairs.  { 

These  new  stock  certificates  were  actually 
written  by  John  T.  Campion,  and  signed  by  | 
him  as  Tice  president  and  by  his  wife  as  | 
secretary.     The  surrendered  certificate  for  j 
4,998  shares  had  been  at  all  times  in  the  pos-  { 
session  of  John  T.  Campion,  as  well  as  were 
all  other  stock  certificates  ever  issued  in  this  i 
corporation,  excepting  the  one  In  favoi'  of , 
Oretcben  Meyer.     This  last-mentioned  cer-  i 
tlficate  was  first  shown  to  Mrs.  Meyer  at  the  i 
office  of  respondent  Campion  at  the  time 
when  she  was  visiting  her  mother  in  the  sum- ' 
mer  of  1917,  at  which  time  Campion  Instruct-  i 
ed  ber  to  sign  her  name  upon  the  back  at  a  | 
place  which  be  bad  marked  with  a  cross,  and 
he  immediately  took  the  certificate  and  kept 
it  until  it  was  tendered  to  her  after  her 
mother's   funeral,   along   with   some   bonds ; 
which  were  all  returned  to  respondent  Cam- : 
pion  for  safe-keeping,  and  these  were  all  sur- 1 
rendered  to  the  attorneys  shortly  before  the 
trial.     According  to  Mrs.  Meyer,   Campion 
stated  to  ber  at  the  1917  Interview  that  the 
stock  bad  been  divided  into  four  parts  on  ac- 
count of  excessive  Income  taxes.     The  sur- 
rendered certificate  for  4.998  shares  was  can- ' 
celed  in  the  handwriting  of  the  respondent  i 
John  T.  Campion,  and  bears  no  indorsement 
excepting    the    name    of    Mamie    Campion, 
which  was  placed  upon  the  certificate  by  mis- ' 
take.  { 

Following  the  death  of  her  mother,  appel-  ] 
lant  and  ber  husband  came  from  Chicago  to 
Seattle,  and  according  to  her  testimony  dis- 
covered for  the  first  time  that  respondent ' 
John  T.  Campion  was  claiming  some  interest 
in  these  shares  .other  than  that  of  a  mere 
trustee.    According  to  the  testimony  of  Fred 
Meyer,  the  husband  of  appellant,  respondent 
Campion  at  this  time  first  stated  that  these ! 
14250  shares  were  in  his  name,  and  for  ob- ; 
vious  reasons  could  not  be  Immediately  trans- ' 
ferred,  but  that  after  about  60  days  he  would 
transfer  them  through  the  medium  of  the  . 
two  grandchildren,  Cyrus,  son  of  the  respond- 
ents, and  Dorothea,  the  daughter  of  the  appel-  i 
lant.    lAter  on,  according  to  the  testimony 
of  appellant  and  her  husband,  respondent  I 
Campion  modified  bis  position  by  saying  tbat , 
he  would  transfer  the  stock  or  some  part  of 
It.    A  short  time  later  appellant  returned  to 
Chl^go,  and  employed  the  services  of  Mr. 
Creekmur.  an   attorney   of  that  city,   who 
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came  to  Seattle  with  a  power  of  attorney 
from  appellant  and  went  over  the  affairs  of 
the  corporation  with  respondent  Campion. 
Mr.  Creekmur  made  a  careful  examination  of 
the  minutes,  and  made  notes  of  the  books  of 
the  corporation  and  of  certain  portions  of  his 
conversation  with  the  respondent  Campion 
with  the  full  knowledge  of  the  latter.  Ac- 
cording to  Mr.  Creekmur  Campion  first  said ; 

"I  did  a  lot  for  Mrs.  Ranke.  As  to  the  quar- 
ter interest  in  the  stock,  I  bought  that  nnd 
paid  for  it,  and  I  began  paying  for  it  in  July, 
1909.  I  paid  for  it  at  the  rate  of  $500  a 
month." 


After  the  witness  had  spent  further  time 
In  going  over  matters  and  upon  a  subsequent 
interview  he  asked  respondent  Campion  how 
it  happened  tbat  he  began  the  purchase  of 
the  stock  on  the  Installment  plan,  and  that 
he  got  it  paid  for  just  when  Mrs.  Banke  died. 
To  which  respondent  answered:  "Oh,  I  Just 
thought  of  it  that  way."  He  further  stated 
tbat  he  bad  had  no  talk  with  Mrs.  -Ranka 
about  the  purchase,  but  Just  thought  of  it 
that  way.  Upon  the  witness  suggesting  that 
tbat  would  hardly  constitute  a  purchase,  re- 
spondent stated:  "Well,  she  could  have  giv- 
en it  to  me  if  she  wanted  to."  And  upon  be- 
ing further  interrogated  respondent  told 
Creekmur  that  he  had  taken  this  stock  at 
the  earnest  request  of  Mrs.  Ranke,  and  upon 
condition  that  it  was  to  be  his  absolutely. 

Both  the  abstract  of  the  testimony  and  the 
briefs  in  this  case  are  voluminous,  but  we 
will  content  ourselves  with  citing  only  a  por- 
tion of  the  authorities  which  we  deem  es- 
pecially pertinent 

Respondents'  case  rests  upon  the  testimony 
of  each  on  behalf  of  the  other,  as  it  Is  ad- 
mitted that  each  is  disqualified  from  testify- 
ing in  bis  and  ber  own  behalf.  It  Is  first 
contended  by  appellant  that  this  evidence  is 
not  admissible  because  of  the  provisions  of 
section  1211,  Rem.  Code,  relative  to  testi- 
mony of  transactions  of  deceased  persons. 
The  trial  court  admitted  this  testimony  upon 
the  authority  of  Showalter  v.  Spangle,  93 
Wash.  326,  160  Pac.  1042.  It  is  argued  tbat 
the  facts  in  this  case  distinguish  it  from  the 
former  case.  We  do  not  find  it  necessary  to 
I>ass  upon  this  question. 

There  are  certain  well-settled  rules  which 
are  decisive  of  this  case.  We  are  satisfied: 
[1]  First.  That  the  respondents  have  the 
burden  of  proof.  It  is  admitted  that  a  fidu- 
ciary relation  existed.  Respondents  contend 
in  their  brief  that  the  case  must  be  treated 
under  some  of  the  five  classifications  which 
Mr.  Pomeroy  makes  of  fiduciary  relations, 
viz.  trustee  and  beneficiary,  principal  and 
agent,  attorney  and  client,  guardian  and 
ward,  parent  and  child,  and  discuss  the  case 
as  if  it  fell  either  under  that  of  parent  and 
child  or  principal  and  agent.  In  our  opin- 
ion this  case  is  not  limited  to  either  of  these 


Digitized  by 


Google 


S74 


207  PACIFIC  RBPOBTEB 


(Wash. 


clagsiflcatlons.     In   ftectlon   065,   Pomeroy's 
Bqalty,  the  author  says  in  part: 

"The  single  circumstance  now  to  t>e  consider- 
ed is  the  existence  of  some  fiduciary  relation, 
some  relation  of  confidence  subsisting  between 
two  parties.  •  •  •  Nor  does  undue  influence 
form  a  necessary  part  of  the  circumstances, 
except  so  far  as  undue  influence,  or  rather  the 
ability  to  exercise  undue  influence,  is  implied 
in  the  very  conception  of  a  fiduciary  relation,  in 
the  position  of  superiority  occupied  by  one  of 
the  parties  over  the  other,  contained  in  the 
very  definition  of  that  relation." 

And  again  in  section  956: 

"Courts  of  equity  have  carefully  refrained 
from  defining  the  particular  instances  of  fidu- 
ciary relations  in  such  a  manner  that  other 
and  perhaps  new  cases  might  be  excluded.  It 
is  settled  by  an  overwhelming  weight  of  au- 
thority that  the  principle  extends  to  every  pos- 
sible case  in  which  a  fiduciary  relation  exists 
as  a  fact,  in  which  there  is  confidence  reposed 
on  one  side,  and  the  resulting  superiority  and 
influence  on  the  other.  The  relation  and  the 
duties  involved  in  it  need  not  be  legal;  it  may 
be  moral,  social,  domestic,  or  merely  per- 
sonaL"  Pomeroy's  Equity  Jurisprudence  (4th 
Ed.)  I  956. 

The  formal  relationship  in  this  case  was 
that  of  mother-in-law  and  son-in-law.  So  far 
as  the  element  of  trust  and  confidence  is  con- 
cerned it  resembled  that  of  parent  and  child. 
There  was  not,  however,  the  element  of  blood 
relationship  which  distinguishes  this  situa- 
tion from  that  of  parent  and  child  and  re- 
moves any  presumption  as  to  the  probability 
of  a  gift  of  this  magnitude. 

[2]  Second.  Mrs.  Ranke  bad  no  independ- 
ent advice  either  before  or  after  the  claimed 
transaction,  and  while  some  authorities  do 
not  go  BO  far  as  to  hold  a  transaction  of  this 
kind  void  under  all  circumstances,  we  think 
there  ar.e  none  but  what  would  hold  it  at 
least  voidable,  and  place  upon  the  donee  the 
burden  of  proof. 

"The  transaction  is  not  necessarily  voidable, 
it  may  be  valid;  but  a  presumption  of  its  in- 
validity arises,  which  can  only  be  overcome,  if 
at  oil,  by  dear  evidence  of  good  faith,  of  fall 
knowledge,  and  of  independent  consent  and  ac- 
tion. •  •  •  The  principle  is  applied  with 
great  emphasis  and  rigor  to  gifts,  whether  they 
are  simple  bo<mties,  or  purport  to  be  the  ef- 
fects of  liberality  based  upon  antecedent  favors' 
and  obligations."  Pomeroy's  Equity  Jurispru- 
dence (4th  Ed.)  {  967. 

In  the  recent  case  of  Hemrich  t.  Hemrich 
(Wash.)  201  Pac.  10,  we  refused  to  sustain  a 
gift  from  son  to  mother  and  authorities  in 
which  the  lack  of  independent  advice  was 
important  are  freely  cited.  The  son  was 
dead  at  the  time  of  trial,  but  the  transfer 
was  clearly  proven  by  a  deed  executed  by 
the  son. 

While  it  is  not  necessary  for  us  to  adopt 
the  principle  of  Independent  advice  in  all 
cases,  the  lack  of  it  in  this  case  seems  to  ua 


a  very  important  factor.  The  beneficiary 
was  a  man  skilled  in  business  alTairs  and  used 
to  handling  large  transactions.  He  was  sen- 
sitive of  his  reputation  for  personal  and  busi- 
ness integrity,  and  if  this  transaction  took 
place  as  claimed,  and  it  was  intended  to 
make  an  outright  disposal  of  this  stock,  the 
natural  thing  for  him  to  have  done  would 
have  been  to  insist  upon  independent  advice 
for  Mrs.  Ranke  and  for  a  formal  contract 
evidencing  the  transaction  and  witnessed  by 
third  persons.  A  man  of  his  business  expe- 
rience would  naturally  know  that  the  trans- 
fer of  stock  worth  over  |100,000,  and  com- 
prising practically  one-fourth  of  his  mother- 
in-law's  estate,  would  not  pass  unquestioned 
unless  the  legality  of  the  transfer  was  well 
established.  Even  the  testimony  upon  which 
he  r^es  is  not  precise  nor  definite  as  to 
what  took  place  at  the  time  of  the  claimed 
transfer.  We  cannot  escape  the  conclusion 
tliat  this  transfer  of  stock  of  January  24, 
1017,  was  intended  as  a  mere  temporary  ar- 
rangement at  the  suggestion  of  respondent 
John  T.  Campion  that  it  had  something  to 
do  with  relieving  the  burden  of  taxalion. 

[3]  Third.  Another  feature  of  the  case 
which  tells  against  the  position  of  the  re- 
spondent is  that  the  documents  under  wUch 
he  claims  were  entirely  prepared  by  himsel?. 

In  Ingram  v.  Wyatt,  1  Hag.  Ecc.  Rep.  38S. 
391,  It  is  said: 

"Where  that  relation  of  confidence  exists, 
and  where  the  party  fgrames  the  instrument  for 
his  own  advantage  and  benefit,  every  presump- 
tion arises  against  the  transaction." 

[4]  This  was  relative  to  the  execution  of  a 
will.  The  rule  as  to  gifts  inter  vivos  la 
stricter: 

"The  controlling  reason  is,  I  think,  because 
by  a  gift  a  man  strips  himself  of  that  which 
he  can  still  enjoy,  and  of  which  he  may  have 
been  selzM  during  his  life,  while  by  his  will  he 
disposes  of  that  which  can  be  of  no  further  use 
to  him.  As  he  is  under  ordinary  conditions  so 
much  the  less  likely  to  do  the  first  than  the 
second,  courts  subject  gifts  to  the  sharper  scru- 
tiny." In  re  Sparks'  WiU,  63  N.  J.  Eq.  242,  51 
AU.  U8t  121. 

In  Tardley  v.  Cuthbertson,  108  Pa.  395, 
460,  1  AtL  765,  781  (66  Am.  Rep.  218),  it  to 
said: 

"It  is  almost  unnecessary  to  add  that  this 
rule  is  a  rule  of  general  application  to  all  kinds 
of  instruments,  the  procurers  of  which  are 
large  beneficiaries  by  virtue  of  their  operation. 
It  is  a  rule  of  equity,  and  is  of  very  ancient 
origin.  In  its  ordinary  statement  the  fact  of 
mental  weakness  in  the  grantor  does  not  ap- 
pear, and  is  not  at  all  necessary  to  the  applica- 
tion of  the  rule  in  a  given  case." 

As  instances  of  the  application  of  ttie 
rule  in  cases  Involving  gifts  inter  vivos, 
see:  Rickman  v.  Meier,  213  111.  507.  72  X. 
B.  1121,  1125 ;  Smith  v.  Smith,  84  Kan.  242. 
114  Pac.  245,  35  L.  R.  A.  (N.  S.)  944. 
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It  Is  true  tbat  Mrs.  Ranke  was  paralyzed 
at  that  time,  and  conid  not  write  with  ber 
rlglit  hand,  but  in  a  matter  of  this  conse- 
quence she  <^uld  either  have  written  with 
her  left  hand  or  made  her  mark,  or  Author- 
ized some  independent  person  to  sign  her 
name.  In  addition  to  her  interest  in  the  cer- 
tlBcate  which  was  canceled  without  any 
Idiysical  act  on  ber  part  she  was  president 
of  the  corporation,  and  as  such  the  proper 
person  to  sign  stock  certificates,  particularly 
the  one  which  respondent  signed  as  vice  pres- 
ident and  issued  to  himself. 

[5]  Summari/.ed.  the  case  resolves  itself 
In  respondent  husband  claiming  a  gift  of  orer 
flOO.OOO  from  a  mother-in-law,  who  trusted 
him  with  the  handling  of  practically  all  her 
property,  and  who  followed  his  advice  in  ber 
budness,  made  without  independent  advice, 
upon  the  production  of  testimony  the  written 
portion  of  which  is  prepared  by  himself  and 
tbe  oral  portion  of  which  is  all  interested; 
for  It  is  idle  to  say  tbat  tbe  wife  is  disin- 
terested; granting  tbat  tbe  gift  l>ecame  bis 
s^arate  property,  outside  of  tbe  natural 
loyalty  she  t>ears  toward  ber  husband  she 
has  the  interest  of  prospective  heirship,  .ind 
what  is  immediately  important  she  will  nat- 
urally expect  to  share  in  bis  augmented  in- 
come. 

Aside  from  the  evidence  which  directly 
opposes  respondents'  contention,  and  only  a 
portion  of  which  we  have  recited,  we  reach 
the  conclusion  tbat  respondents  have  not 
successfully  met  the  burden  the  law  imposes 
ui>0D   Uiem,  and  their  defense  must  fail. 

Whether  the  respondent  Mamie  Campion 
and  appellant  Gretchen  Meyer,  continue  ti> 
bold  their  certificates  for  1,250  shares  each 
does  not  change  their  i)osition  materially, 
as  they  are  the  only  heirs  of  tbe  estate,  but 
with  the  view  we  take  of  this  transaction  we 
tbink  these  shares  should  also  be  surren- 
dered to  tbe  representatives  of  tbe  estate  as 
snch. 

The  Judgment  will  be  reversed,  with  direc- 
tions to  enter  Judgment  against  the  defend- 
ants for  the  surrender  of  tbe  certificates  of 
stock  held  by  them  for  1,2S0  shares  each  in 
tbe  Ranke  Investment  Company,  and  tbat 
the  executrices  accept  the  surrender  of  tbe 
certificate  tor  1,250  shares  tendered  by  tbe 
appellant. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  BRIDOBS,  JJ.,  concur. 


<120  Waah.  426) 

CONNER  V.  HODGDON  et  al.     (No.  16616.) 

(Supreme  Court  of  Washington.    June  16, 
,    1922.) 

I.  Attoraey  and  diMt  «=>I25— When  relation 
of  oonfldence  terminates. 
Where  tbe  relation  of  confidence  between 
«n  attorney  and  his  client  is  once  established. 
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either  some  positive  kct  or  some  complete  case 
of  abandonment  most  be  shown  is  order  to  de- 
termine It,  and  tlie  rule  must  be  applied  as  long 
as  the  influence  arising  from  the  relationship 
exists,  although  this  may  extend  beyond  the 
continuation  of  tbe  relationship  itself. 

2.  Attorney  and  client  <S=» 1 25— Relation  of 
confldenoe  continues  after  Judgment 

The  relation  of  confidence  between  an  at- 
torney and  cb'ent  continues  on  beyond  the  judg- 
ment and  extends  to  the  attorney's  settlement 
with  his  client  of  the  fruits  of  the  litigation. 

3.  Trusts  (3=s>l  to— Evidence  held  to  show  con- 
tinuance of  confidential  relatlonshlD. 

In  an  action  against  an  attorney  to  have 
him  declared  trnstee  of  lands  of  bis  client 
purchased  at  a  judicial  sale,  evidence  held 
to  show  that  the  relation  of  confidence  result- 
ing from  the  relation  of  attorney  and  client 
existed  at  the  time  of  the  sale. 

4.  Attorney  and  client  <S=»I23(I)— Client  pro- 
tected from  hard  bargains. 

Equity  regards  the  relation  of  attorney  and 
client  murh  in  tbe  same  light  as  tbat  of 
guardian  and  ward,  and  will  relieve  a  client 
from  bard  bargains  or  from  any  undue  advan- 
tage secured  over  him  by  bis  attorney. 

5.  Witnessos  ®=>  159(2)— Court  properly  re- 
fused to  permit  testimony  as  to  transactions 
with  deceased  person. 

In  an  action  against  attorney  by  personal 
representative  of  deceased  client  to  have  de- 
fendant declared  trustee  of  lands  of  client  pur- 
chased at  judicial  sale,  court  did  not  err  in 
refusing  to  permit  defendant  to  testify  that  he 
had  taken  up  with  the  decedent  the  matter 
of  the  sale  of  the  property,  and  that  the 
client  was  satisfied  tbat  he  should  purchase  the 
property,  being  too  heavily  obligated  to  handle 
it  himself,  jn  view  of  Rem.  Code  1916,  §  1211. 

6.  Witnesses  $=»  1 78(1)— Benefit  of  statute 
concerning  testimony  of  transactions  with 
deceased  persons  held  not  waived. 

The  benefits  of  Rem.  Code  1915,  {  1211, 
providing  that  in  actions  by  legal  representa- 
tives of  deceased  persons  a  party  in  interest 
shall  not  be  permitted  to  testify  in  bis  own  be- 
half as  to  any  transaction  with  the  decedent, 
were  not  waived  by  the  personal  representative 
as  to  statements  made  by  decedent  to  defend- 
ant by  calling  defendant  as  a  witness  and  ex- 
amining him  as  to  what  he  did. 

7.  Equity  <3=»84— Slow  to  hold  on*  seeking 
enforoement  of  Just  claim  guilty  of  laches. 

Equity  is  slow  to  hold  one  seeking  the  en- 
forcement of  what  would  otherwise  be  a  just 
claim  guilty  of  laches. 

8.  Executors  and  administrators  «=9437(l)— 
Action  to  have  trust  declared  In  land  lield 
brought  within  reasonable  time. 

An  administratrix,  bringing  an  action  with- 
in a  few  days  after  the  expiration  of  one  year 
from  incompetent's  death  against  attorney  for 
incompetent  to  have  a  trust  declared  in  land, 
held  not  guilty  of  laches. 

Fullerton  and  Mitchell,  JJ.,  dissenting. 


tssFor  other  cases  see  same  toplo  and  KET-NUMBER  in  all  Key-Numbered  Dlsests  and  Indexes 


Digitized  by 


Google 


676 


in  PACIFIC  EBPORTER 


(Wash. 


EJn  Banc  ' 

Appeal  from  Superior  Court,  Grays  Har- 
bor County;    W.  O.  Chapman,  Judge. 

Acti(«  by  Jennie  Conner,  admlnlBtratriz 
of  the  estate  at  J,  V.  Conner,  deceased 
against  C.  W.  Hodgdon  and  wife,  In  which 
Charles  W  Hodgdon,  as  executor  of  the  es- 
tate of  Albert  S.  Hodgdon,  deceased,  inter- 
rened.  *  Decree  for  plaintifT,  and  defendants 
and  Intervener  appeaL    Affirmed. 

Theodore  B.  Bruener,  of  Aberdeen,  for  ap- 
pellants. 

Wm.  B.  Campbell  and  J.  O.  H.  Callahan, 
both  of  Hoqulam,  for  respondent. 

TOLMAN,  J.  Bespondent  as  plaintiff 
brought  this  action  to  recover  possession  of 
certain  real  estate  located  in  the  city  of 
Hoqulam,  seeking  to  have  appellants  C.  W. 
Hodgdon  and  wife  declared  to  have  been 
trustees  in  acquiring  and  holding  the  legal 
title  thereto,  and  asking  for  an  accounting 
from  them  as  to  the  rents  and  profits.  From 
a  decree  holding  Hodgdon  and  wife  to  be 
trustees,  and  ordering  a  reference  for  the 
purpose  of  an  accounting,  these  appeals  are 
prosecuted. 

We  will  consider  first  the  appeal  of  C.  W. 
Hodgdon  and  wife.  The  ultimate  facts  In  the 
case  are  singularly  free  from  conflict,  though 
the  parties  are  widely  at  .variance  in  the  con- 
clusions drawn  therefrom.  It  appears  that 
appellant  Hodgdon  Is  a  reputable  attorney  of 
30  years  standing,  and  that  he  has  practiced 
his  profession  at  Hoqulam  for  many  years. 
As  early  as  1903  Hodgdon  was  attorney  for 
J.  F.  Conner  in  litigation  involving  the  title 
to  the  property  now  in  question,  which  liti- 
gation lasted  about  4  years,  and  was  twice 
before  this  court,  Conner  v.  Clapp,  87  Wash. 
299,  79  Pac.  929,  and  Conner  v.  Clapp,  42 
Wash.  642,  85  Pac.  342;  finally  resulting  iA 
the  establishment  of  Conner's  title  to  the 
property.  Following  the  final  determination 
of  that  case,  Bodgdcm  was  instrumental  in 
procuring  loans  to  be  made  to  Conner,  se- 
cured by  .first  and  second  mortgages  upon 
the  property.  Thereafter  as  attorney  for 
Conner,  he  defended  an  action  brought  for 
the  purpose  of  foreclosing  a  lien  against  the 
property,  redeemed  on  behalf  of  Conner  from 
a  Judicial  sale,  prosecuted  to  a  successful 
outcome  an  action  for  an  accounting  against 
the  purchaser  at  such  sale,  and  at  the  second 
sale  In  the  same  case  on  a  deficiency  judg- 
ment bid  in  the  property  In  his  own  name, 
for  the  full  amount  then  due,  taking  a  certi- 
ficate of  sale,  though  he  did  not  go  into  pos- 
session, and  thereafter,  with  money  coming 
into  his  liands  belonging  to  Conner,  he  paid 
off  his  advances,  and  caused  a  redemption 
to  be  made  for  and  on  behalf  of  Conner.  lie 
likewise  defended  other  aciions  brought 
against  Conner  not  involving  this  property, 
one  of  which  he  so  defended  after  he  had 
made  the  purchase  hereinafter  referred  to. 


True,  be  on  occasions  accepted  collections 
against  Conner,  and  in  one  instance  Institut- 
ed a  suit  against  him,  but  it  does  not  appear 
that  it  was  contested,  or  that  it  caused  any 
change  in  their  friendly  relations. 

In  January,  1914,  Conner  sold  a  timber 
claim  wbidi  he  owned  in  Pacific  county,  and 
by  arrangements  betvv'een  Conner  and  the 
purchaser  the  entire  consideration,  $24,000 
in  cash,  was  placed  in  Hodgdon's  hands  for 
the  purpose  of  paying  off  the  liens  and  in- 
cumbrances thereon,  and  Hodgdon  therewith 
paid  taxes,  Judgmmts,  liens,  and  mort^ges. 
clearing  the  title  to  the  timber  claim,  and  in- 
cidentally relieving  the  property  now  under 
consideratl(Hi  from  certain  liens  and  mort- 
gages which  were  incumbrances  upon  it,  as 
well  as  upon  the  timber  claim,  and  with  the 
excess  money  stlU  remaining  In  his  hands 
Hodgdon  redeemed  for  Conner  from  an  exe- 
cution sale,  to  himself  heretofore  referred  to, 
and  paid  a  large  sum  in  satisfaction  of  ac- 
crued interest  on  one  of  the  mortgages  <m 
this  property.  Dnring  the  latter  part  of  this 
time  Hodgdon  as  attorney  tot  Conner  was 
defending  against  an  action  brought  by 
Lamb  &  Son  to  recover  from  Conner  far 
premiums  on  fire  Insurance  pt^des  covering 
this  particular  property.  The  defense  was 
unsuccessful.  Judgment  was  entered  against 
Conner,  from  whi<^  Hodgdon  as  Conner's 
attorney  prosecuted  an  appeal  to  this  court. 
The  Judgment  was  here  afilrmed,  and  the  re- 
mittitur was  filed  In  Orays  Harbor  county 
March  20,  1916.  An  execution  was  issued 
against  Conner  and  the  surety  on  his  appeal 
bond  for  the  costs  in  this  court.  Tlie  surety 
paid  the  amount  demanded,  and  Hodgdon,  for 
Conner,  reimbursed  the  surety,  with  Con- 
ner's money.  In  due  time  an  execution  was 
Issued  against  Conner  for  the  principal  Judg- 
ment in  the  Lamb  Case,  and  tliereunder  the 
sheriff  duly  levied  upon  the  property  now  un- 
der consideration,  and  gave  notice  of  the  sale 
thereof  to  be  held  on  May  22,  1916.  Plaintiff 
in  the  execution  gave  notice  of  an  application 
to  the  court  to  amend  the  execution,  and 
Hodgdon,  as  attorney  for  Conner,  appeared 
in  court  on  the  morning  of  the  day  of  the 
sale  in  response  to  such  notice.  At  the  time 
and  place  fixed  for  the  sale  there  appeared 
the  sheriff,  the  attorney  for  the  judgment 
creditor,  and  Hodgdon,  no  one  else  appear- 
ing, and  Hodgdon  then  bid  In  the  property  in 
his  own  name  for  $415.56,  the  exact  amount 
due  on  the  execution.  On  the  day  of  sale  ttxe 
sheriff  issued  to  Hodgdon  a  certificate  of 
sale,  and  he  immediately  exhibited  this  certi-  • 
flcate  to  the  tenants  of  the  property  and  noti- 
fied them  that  all  rents  should  thereafter  be 
paid  to  him,  and  he  has  ever  since  been  In 
possession,  collecting  the  rents,  and  claiming 
the  property  as  his  own. 

On  June  6,  1915,  the  sale  was  duly  con- 
firmed; a  sheriff's  deed  issued  to  Hodgdon 
on  January  5,  1917,  which  was  recorded  April 
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23,  1917.  On  Jnne  1,  1015,  nine  days  after 
the  sale,  and  before  Its  confirmation,  Hodg- 
don  collected  from  the  tenants  of  the  prop- 
erty which  he  had  thus  purchased  rent 
amounting  to  $410,  leaving  at  that  time  dne 
him  but  $5.S6,  and  a  trifle  of  interest,  and 
by  Joly  1,  1915,  he  had  collected  rent  in  the 
gam  of  $845;  but,  liefore  collecting  the  July 
roit  and  on  Jnne  28,  1915,  he  borrowed  upon 
his  personal  credit,  and  paid  the  snm  of  $1,- 
810  In  redeeming  from  a  certificate  of  delin- 
quency  for  general  taxes  against  the  prop- 
erty, which  certificate  was  not  then  toreclos- 
able,  and  would  not  have  been  for  a  consid- 
erable time  to  come.  Conner  was  adjudged 
Insane  on  April  30,  1917,  and  committed  to 
the  asylum,  where  he  remained  without  re- 
gaining his  sanity  until  his  death,  wliich  oc- 
curred on  February  4,  1919.  Tills  action  was 
brought  on  March  17,  1920. 

The  greatest  conflict  in  the  testimony  is  as 
to  Conner's  mental  condition  at  the  time 
Hodgdon  purchased  the  property,  and  from 
then  on  until  he  was  adjudged  insane.  There 
is  testimony  of  medical  experts  to  the  effect 
that  his  malady  existed  for  a  year  or  two 
years,  or  perhaps  longer,  before  he  was  com- 
mitted, and  ab?o  testimony  to  the  effect  that 
Hodgdon  said,  in  effect,  speaking  of  the  time 
when  the  Lamb  suit  was  tried  in  the  superior 
court,  and  long  before  his  purchase  of  the 
property  at  sheriff's  sale,  that  Conner  acted 
as  though  he  had  been  taking  "dope."  From 
the  testimony  the  trial  court  may  well  have 
found  that  Conner  was  non  compos  mentis 
when  the  sale  occurred,  and  we  could  not  say 
that  the  evidence  preponderated  against  such 
finding,  but,  as  we  view  the  case,  it  makes 
little  difference  whether  Conner  was  then 
actually  insane  or  not. 

[1-4]  It  is  appellant's  first  contention  that 
no  confidential  relation  existed  between  Con- 
ner and  Hodgdon  at  the  time  the  latter 
bought  the  property  at  sheriff's  sale;  that 
the  relation  of  attorney  and  client  ceased  at 
the  time  the  final  Judgment  was  ent<'red 
against  Conner  in  the  Lamb  case,  and  that 
therefore  Hodgdon  had  the  same  right  to  buy 
for  bis  own  advantage  at  the  sale  as  a 
stranger  would  have.  Authorities  are  not 
wanting  which  seemingly  hold  that  an  at- 
torney for  a  defendant  in  a  case  ceases  to 
be  such  when  the  final  Judgment  is  rendered 
against  his  client  6  C.  J.  672,  and  cases 
there  dted.  So  far  aa  we  have  examined  the 
authorities  which  apparently  so  hold,  they 
are  cases  which  deny  the  binding  force  Of  a 
notice  served  upon  an  attorney  after  the 
final  Judgment,  or  deny  the  right  of  nn  attor- 
ney to  bind  his  former  client  by  any  act  done 
in  the  cause  after  the  final  Judgment,  and  the 
like,  and  none,  so  far  as  we  are  aware  un- 
dertake to  announce  the  rule  that  the  con- 
fidential relations  theretofore  existing  are 
presumptively  extinguished  by  the  final  Judg- 
ment so  as  to  permit  an  attorney  to  use  In- 
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formation  theretofore  gained,  by  reason  of 
snch  confidential  relation,  to  his  own  advan- 
tage, or  to  the  disadvantage  of  his  former 
client  Indeed  in  6  C.  J.  at  page  689,  con- 
tinuing the  discussion  of  "Attorney  and  Cli- 
ent," the  author  lays  down  what  we  consider 
to  be  the  rule  applicable  to  the  facts  here,  in 
these  words: 

"Wliere  a  relation  of  confidence  is  once  es- 
tablished, either  some  positive  act  or  some 
complete  case  of  abandonment  must  be  shown 
in  order  to  determine  it.  The  rule  must  be 
applied  as  long  as  the  influence  arising  from 
the  relatiooship  exists,  although  this  may  ex- 
tend beyond  the  contisuance  of  the  relationship 
itself,  and  this  doctrine  a  fortiori  must  ex- 
tend to  the  attorney's  settlement  with  bis  cli- 
ent of  the  very  fruits  of  the  litigation." 

This  rule,  we  think,  is  generally  followed. 
At  any  rate  this  court  Is  fully  committed  to 
it  Carson  v.  Fogjr,  84  Wash.  448,  76  Pnc. 
112.  See,  also,  Merritt  v.  Graves,  52  Wash. 
57,  100  Pac.  164,  and  Roger  v.  Whitham,  56 
Wash.  190,  105  Pac.  628,  134  Am.  St  Rep. 
1105,  21  Ann.  Cas.  272.  It  seems  to  us  an- 
controvertible  that  the  conBdMitial  relation- 
ship is  here  shown  to  have  existed  between 
Conner  and  Hodgdon,  and  no  abandonm^it  of 
it  or  positive  act  tending  towards  its  sever- 
ance can  be  pointed  out  in  the  record,  and 
none  can  be  presumed.  We  are  therefore 
forced  to  bold  that  at  the  time  of  the  pur- 
chase Hodgdon  owed  a  sacred  duty  to  his 
former  client  whether  he  was  sane  or  insane. 

"Equity  regards  the  relation  of  attorney  and 
client  .rnnch  in  the  same  light  aa  that  of 
guardiah  and  ward,  ant]  will  relieve  a  client 
from  bard  bargains  or  from  any  nndne  advan- 
tage secured  over  him  by  his  attorney.  Bat 
a  client  will  be  protected  from  such  abuse  of 
the  relation  at  law  as  well  as  in  equity."  6  C. 
J.  688. 

The  property  Involved  Is  a  valuable  cor- 
ner in  the  heart  of  the  buslnes^  section  of 
Hoquiam,  and  by  reason  of  his  relations  with 
Conner  Hodgdon  knew  at  the  time  he  pur- 
chased it  Just  what  incumbrances  there  were 
against  it  these  then  amounting  to  slightly 
more  than  $17,000.  It  is  quite  possible  that 
at  that  particular  time  the  property  was 
worth  but  little  more  than  the  amount  of 
these  incumbrances.  It  clearly  appears  that 
Conner  was  largely  Indebted,  probably  insolv- 
vent,  and  very  liljely  he  would  have  lost  the 
property  in  any  event,  but  that  does  not 
change  the  situation,  or  permit  Hodgdon  to 
gain  a  profit  at  the  expense  of  his  client  by 
the  subsequent  appreciation  of  the  property 
in  value.  These  unfortunate  facts  are  in  no 
wise  explained  in  the  record,  and  must  be 
accepted  for  present  purposes  .is  true.  It 
should  be  remembered,  however,  that  Hodg- 
don's  mouth  has  been  closed  as  to  these  trans- 
actions by  the  death  of  Conner.  This  Is  per- 
haps a  great  hardship  upon  him,  and  may  iu; 
deed  be  wholly  responsible  for  hU  present 
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onfortunate  situation,  but  we  cannot  look 
beyond  tbe  record. 

[f ,  8]  In  this  connection  it  Is  urged  that  the 
trial  court  committed  error  in  refusing  to 
permit  Hodgdon,  when  called  as  a  witness 
for  plaintiff,  to  testify  on  cross-examination 
as  to  things  said  by  Conner,  on  re-examlna- 
tlon  as  to  conversations  which  he  had  with 
Conner,  and  also  in  refusing  Hodgdon's  of- 
fer to  prove  by  his  own  testimony  that  at 
and  about  the  time  of  the  sheriff's  sale  be 
took  the  matter  of  the  sale  up  with  Mr.  Con- 
ner, folly  advised  him  in  relation  thereto,  and 
that  Conner  was  satisfied  tnat  he  (Hodgdon) 
should  purchase  the  property,  l>ecause  Con- 
ner was  too  heavily  obligated  to  handle  It 
We  cannot  find  that  the  trial  court  erred  In 
these  rulings.  The  statute  is  explicit ;  Rem. 
Code,  I  1211,  providing  in  effect  that  where 
the  adverse  party  sues  as  the  legal  represen- 
tative of  a  deceased  person  then  "a  party  in 
Interest  or  to  tbe  record  shall  not  be  ad- 
mitted to  testify  in  his  own  behalf  as  to 
any  transaction  had  by  him  with  or  any 
statement  made  to  him  by  any  such  deceased 
or  Insane  person."  True  It  is  that  respond- 
ent called  Mr.  Hodgdon  as  a  witness  and  ex- 
amined him  as  to  what  he  did,  but  since  no 
attempt  was  made  to  examine  him  as  to  any 
transaction  bad  by  him  with,  or  any  state- 
ment made  to  him  by  Mr.  Conner,  the  benefit 
of  tbe  statute  was  not  waived. 

Coming  now  to  Intervener's  appeal:  Albert 
S.  Hodgdon,  a  brother  of  appellant  C.  W. 
Hodgdon,  on  June  4,  1908,  loaned  to  J.  F. 
Conner  $4,350,  secured  by  a  second  mortgage 
upon  the  property  here  In  controversy.  In- 
terest has  been  paid  to  some  extent  upon 
this  note,  but  the  prlnciital  has  not  been 
paid.  Long  after  appellant  C.  W.  Hodgdon 
acquired  the  record  title  to  the  property 
the  first  mortgage  was  released  and  inter- 
vener's second  mortgage  thereby  became  a 
first  mortgage,  and  in  1919  Intervener,  at  the 
request  of  his  brother,  released  his  mort- 
gage, then  a  first  lien  on  tbe  property,  in  or- 
der that  his  brother  might  borrow  $5,000 
upon  tbe  property  and  give  a  first  mortgage 
as  security  therefor.  Intervener  took  back 
from  his  brother  a  second  mortgage  to  se- 
cure the  original  note,  but  because  of  bis 
confidence  in  his  brother  did  not  record  the 
same.  At  about  this  time  also  he  Indorsed 
upon  the  note  held  by  him  a  remission  of  the 
Interest  above  5  per  cent,  per  annum,  which 
be  did  solely  because  he  looked  to  his  brother 
as  the  only  source  of  payment  All  of  these 
facts  were  set  up  by  a  complaint  in  inter- 
vention In  this  action.  After  the  trial  of  the 
cause  Albert  S.  Hodgdon  died,  Charles  W. 
Hodgdon  duly  qualified  as  executor  of  his  es- 
tate, and  was  substituted  as  Intervener.  In- 
tervener prosecutes  a  separate  and  Independ- 
ent appeal,  assigning  as  error  that  the  trial 
court  erred  in  refusing  to  grant  any  relief 
to  the  Intervener.  A  careful  examination  of 
the  record  convinces  us  that  at  this  time  the 


Intervener  has  no  ground  for  complaint.  The 
decree  from  whidi  the  appeal  is  prosecuted 
Is  to  the  effect  that  C.  W.  Hodgdon  pur- 
chased the  property  In  question  for  the  bene- 
fit of  Conner,  thus  becoming  a  trustee,  hold- 
ing the  title  in  trust  for  Conner  and  his  heirs, 
and  dlre<ts  that  an  accounting  be  taken.  It 
appears  from  the  record  that  respondents 
have  at  no  time  contended  that  Intervener 
should  not  be  paid,  and  the  trial  court  In  his 
remarks  shown  in  the  record  indicated  that 
at  the  proper  time  intervener's  rights  would 
be  fully  protected.  It  seems  to  us  not  im- 
proper that  the  trial  court  should  delay 
passing  upon  this  feature  of  the  case  until 
an  accounting  be  taken,  and  It  be  ascertained 
what,  if  anything,  is  owing  from  appellants, 
O.  W.  Hodgdon  and  wife,  to  the  respondent 
on  account  of  rents  and  profits  not  already 
expended  In  protecting  and  preserving  the 
property.  It  may  be  that  from  this  source 
there  will  be  sufficient  funds  to  pay  interven- 
er in  full.  If  not  Intervener's  mortgage  may 
be  established  in  Its  proper  rank,  and  made  a 
charge  against  the  property.  It  Is  not  con- 
tended by  any  one  tliat  the  present  first  mort- 
gage on  the  property  should  be  affected  by 
this  litigation,  and  since  Intervener  released 
his  then  first  mortgage  without  apparently 
giving  notice  to  the  mortgagee  in  the  present 
first  mortgage  of  its  nonpayment,  and  as  be 
makes  no  attack  upon  the  present  first  nnort- 
gage,  we  see  no  reason  why  all  of  his  rights 
cannot  be  fully  protected  and  established  by 
a  final  decree  to  be  entered  after  the  account- 
ing Is  had. 

[7]  We  have  purposely  delayed  the  discus- 
sion of  appellant  C.  W.  Hodgdon's  contrition 
that  if  the  confidential  relations  did  in  fact 
exist  the  purchase  was  not  void,  but  that 
Conner  had  the  right  to  claim  the  benefit  of 
the  purchase  within  a  reasonable  time  there- 
after only,  and  failing  to  exercise  such  right 
his  acquiescence  in  the  purchase  will  be  con- 
clusively presumed,  for  tbe  reason  that  until 
the  discussion  of  the  appeal  by  tbe  inter- 
vener it  did  not  clearly  appear  in  the  opin- 
ion that  there  is  here  no  adverse  claim  based 
upon  the  Intervening  rights  of  third  persons. 
What  Is  a  reasonable  time  must  always  be 
determined  In  tbe  light  of  the  facts  involved, 
and  In  such  a  case  as  this,  where  there  are 
no  intervening  rights  of  third  persons,  equity 
Is  slow  Indeed  to  bold  one  seekiqg  the  en- 
forcement of  what  would  otherwise  be  a  just 
claim  guilty  of  laches,  and  if  one  acts  before 
he  Is  guilty  of  laches  then  he  acts  within  a 
reasonable  time.  It  Is  true  that  the  record 
shows  no  act  done  by  Conner  prior  to  bis 
commitment  evidencing  his  intention  to  claim 
the  benefit  of  the  sale,  but  perhaps  his  af- 
fairs did  not  then  Justify  bis  acting,  and  It 
appears  that  after  Mr.  Conner  was  adjudged 
Insane  appellant  C.  W.  Hodgdon  refused  to 
pay  any  part  of  the  rents  to  his  wife,  and 
there  is  testimony  to  the  effect  that  he  then 
admitted  giving  Conner  money  after  bis  pur- 
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chase  of  the  property,  but  claimed  such  to 
have  been  a  gift  only. 

18]  The  action  was  brought  within  a  few 
days  after  the  expiration  of  one  year  from 
CoEuier's  death,  and  from  a  careful  examina- 
tion of  the  record  we  cannot  say  that  there 
was  here  any  nnreasonable  delay  after  re- 
spondent knew,  or  should  have  known,  the 
facts  upon  which  her  action  Is  based. 

The  judgment  is  aflBrmed. 

MACKINTOSH  and  MAIN,  JJ.,  concur. 

HOLCOMB,  J.  (concurring).  In  concurring 
with  the  majority  I  wish  to  add  that,  under 
the  peculiar  circumstances  shown  herein,  the 
judgment  herein  should  not  be  considered 
any  reflection  upon  the  professional  conduct 
or  personal  honor  of  Judge  Hodgdon.  He 
was  undoubtedly  the  attorney  for  Conner  in 
the  case  wherein  Conner  became  the  Judg- 
ment debtor,  and  up  to  the  moment  of  the 
amended  execution.  He  bid  in  the  property 
at  execution  sale.  Ordinarily  in  such  a  case 
the  law  presumes  that  he  acted'  for  his  client, 
and  regards  him  as  his  client's  trustee.  6 
C.  J.  682.  Unfortunately,  it  so  happened 
thot  thereafter  the  circumstances  conspired 
against  the  attorney.  His  client  either  then 
was,  or  shortly  thereafter  became  incompe- 
tent, and  so  continued  until  be  died.  From 
the  first  kJudge  Hodgdon  so  dealt  with  the 
property  openly  and  undisguisedly  as  bis 
own  as  to  indicate  bis  client's  consent  to  his 
purchase  of  the  property  in  bis  own  name. 
His  lips  are  sealed  by  the  death  of  bis  client, 
and  that  consent,  if  given,  cannot  be  con- 
vincingly shown.  The  presumption  of  law 
above  mentioned  is  against  him. 

The  relation  of  attorney  and  client  Is 
one  of  the  highest  trust  and  confidence,  re- 
quiring from  the  attorney  the  most  scrupu- 
lous good  faith  toward  his  client;  and  there- 
fore transactions  between  them  are  often  de- 
clared to  be  voidable  which  would  be  deemed 
unobjectionable  between  other  i>ersons.  2  R. 
C.  li.  966.  In  cases  of  doubt,  therefore, 
equity  and  public  policy  require  that  the  at- 
torney be  held  accountable  to  the  client 

Nor  Is  the  Judgment  herein  burdensome 
financially.  All  that  is  required  is  that  an 
accounting  be  rendered  of  the  rents,  issues, 
and  profits  of  the  property,  and  all  expendi- 
tures will  be  credited,  including,  I  should 
think,  reasonable  compensation  for  tbe  man- 
agement of  the  property. 

PARKER,  C.  J.,  and  HOVEY,  J.,  concur. 

FUUiERTON,  3.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  by 
the  majority.  In  my  opinion  it  does  a  grave 
injustice  to  an  able  and  distinguished  lawyer, 
now  in  tbe  decline  of  life,  whose  conduct  as 
a  practitioner,  unless  this  one  act  be  an  ex- 
ception, has  always  been  above  Just  criticism. 
I  will  not  quarrel  with  the  recitals  of  tact 
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made  by  the  majority,  although  my  exam- 
ination of  the  record  convinces  me  that  if 
tbe  settings  of  many  of  the  facts  recited  were 
more  fully  detailed  they  would  take  from 
them  much  of  the  sting  the  more  brief  recital 
implies.  To  illustrate  my  meaning.  I  ma^ 
mention  the  sale  of  the  Pacific  county  lands. 
It  is  true  that  when  this  sale  was  agreed  up- 
on between  Mr.  Conner  and  the  purchaser, 
it  was  a  part  of  the  agreement  that  the  pur- 
chase price  should  be  paid  to  Mr.  HodgdcMi, 
and  that  he  should  take  the  necessary  steps 
to  perfect  title  in  the  purchaser;  tbe  con- 
tract being  that  the  purchaser  should  bave 
an  unincumbered  title.  This  agreement  was 
made  without  consultation  with  Mr.  Hodg- 
don, and  be  first  learned  of  it  when  the 
money  was  brought  to  bim  by  the  purchaser 
and  the  puri>08e  of  its  bringing  stated  to  him. 
Before  paying  out  the  money  Mr.  Hodgdon 
called  in  Mr.  Conner,  and  had  him  verify 
the  statements  of  the  purchaser.  He  then 
proceeded  to  disburse  it  in  accordance  with 
the  directions  given  him,  and  no  contention 
is  made  that  be  did  not  faithfully  perform 
the  trust.  This  transaction  is  recited,  as  I 
understand  the  majority,  not  for  the  purpose 
of  showing  a  sinister  motive  on  the  part  of 
Mr.  Hodgdon  with  relation  to  tbe  land  now 
in  dispute,  but  for  the  purpose  of  showing 
an  unusual  relation  of  trust  and  confidence 
then  existing  between  Mr.  Conner  and  Mr. 
Hodgdon,  and  as  evidence  of  the  existence  of 
such  a  relation  at  tbe  time  of  the  purchase 
made  by  Mr.  Hodgdon  of  the  land  in  dispute. 
But  I  cannot  tbink  it  has  even  the  remotest 
bearing  on  the  question.  It  undoubtedly 
shows  that  Mr.  Conner,  in  common  with  tbe 
purchaser,  had  a  Just  confidence  in  Mr.  Hodg- 
don's  integrity,  and  selected  him  to  do,  what 
tbe  parties  themselves  could  not  do,  the  de- 
tail work  necessary  to  a  compliance  with 
their  agreement  But  aside  from  tbe  fact 
that  the  transaction  involved  a  considerable 
sum  of  money,  there  was  nothing  unusual  in 
it  Similar  transactions  occur  in  the  prac- 
tice of  every  reputable  lawyer.  More  than 
this  it  was  tbe  purchaser,  and  not  Mr.  Con- 
ner, who  took  the  greater  risk,  if  risk  there 
was.  He  paid  the  money  over  to  their  com- 
mon agent,  and  if  the  agent  bad  failed  in 
the  performance  of  tbe  trust  be,  and  not  Mr. 
Conner,  would  bave  borne  the  principal  losa 
I  am  aware  that  the, majority  have  taken* 
the  pains  to  recite  that  certain  of  the  pur-  ' 
chase  money  was  paid  on  mortgages  on  the 
very  property  which  Mr.  Hodgdon  afterwards 
acquired.  If  by  this  tbe  majority  go  further 
than  I  have  assumed  they  Intend  to  go,  then 
I  say  they  bave  drawn  a  wholly  unjustifiable 
Inference  from  the  fact  This  transaction 
not  only  occurred  long  prior  to  the  purchase 
made  by  Mr.  Hodgdon,  but  prior  to  tbe  time 
the  Judgment  was  obtained  under  which  the 
property  was  sold.  Seemingly  nothing  short 
of  prescience  could  then  have  made  known 


Digitized  by 


Google 


680 


207  PACIPIO  EBPORTEB 


(Wash. 


to  Mr.  Bodgdon  that  he  would  sabseqnently 
become  the  purchaser  of  the  property.  So, 
with  the  other  transactions  on  which  the 
majority  lay  stress.  As  I  view  them,  they 
are  nothing  more  than  the  usual  and  ordi- 
nary transactions  whicA  occur  between  all 
capable  lawyers  and  their  clients.  While 
such  relations  imply  trust  and  confidence 
with  respect  to  the  particular  matter  in  hand, 
they  do  not  create  sudi  a  general  relation  as 
would  forbid  a  lawyer  from  dealing  with  the 
client,  in  matters  in  which  he  is  not  employed 
as  an  attorney,  as  he  would  deal  with  stran- 
gers generally. 

But  the  facts  which  seem  to  me  to  be  con- 
trolling are  facts  which  the  majority  do  not 
stress.  The  record  makes  it  clear  that  Mr. 
Hodgdon  was  never  the  general  attorney  of 
Mr.  Conner.  While  Mr.  Conner  usually  em- 
ployed him  when  he  needed  the  services  of 
an  attorney,  the  employment  was  always  for 
the  i)articular  case,  and  always  ceased  with 
the  cessation  of  the  particular  case.  He  was 
paid  no  regular  retainer,  and  the  record  does 
Bot  disclose  that  there  was  even  a  common 
understanding  between  them  that  he  was  to 
be  employed  when  Mr.  Conner  needed  the 
services  of  an  attorney.  This,  as  I  view  It, 
does  not  create  a  general  trust  relationship, 
such  as  must  be  found  in  order  to  hold  there 
was  a  trust  relationship  with  reference  to 
the  property  in  question. 

Again,  the  record  discloses  that  at  the  time 
of  the  sale  of  this  property  Mr.  Conner  was 
utterly  and  hopelessly  Insolvent  Not  only 
was  the  property  itself  covered  with  mort- 
gages up  to  its  practical  value,  but  Mr.  Con- 
ner was  otherwise  indebted  in  large  sums, 
a  part  of  which  had  been  reduced  to  judg- 
ments, none  of  which  was  subsequently  paid. 
By  honest  conduct  he  could  not  then  hope  to 
save  for  himself  any  part  of  the  property. 
Ultimately  it  must  go  to  the  satisfaction  of 
his  creditors.  To  say,  therefore,  that  Mr. 
Hodgdon  purchased  this  property  In  trust  for 
Mr.  Conner  is  to  say  that  he  conspired  wUh* 
him  to  withdraw  the  property  from  the  reach 
of  Mr.  Conner's  creditors;  in  other  words, 
to  cheat  and  defraud  them.  I  can  And  noth- 
ing in  the  evidence  that  justifies  so  grave 
a  charge.  Certainly  there  is  nothing  in  Mr. 
Conner's  conduct  to  indicate  that  he  so  in- 
tended. During  the  years  that  he  subse- 
'  quently  lived  he  made  no  claim  to  the  prop- 
erty. At  one  time  when  rent  was  inadvert- 
ently paid  to  him  by  one  of  the  tepants  of 
the  property  he  returned  it  to  the  payer.  He 
told  other  persons  who  inquired  concerning 
the  property  that  he  had  nothing  to  do  with 
it,  and  referred  them  to  Mr.  Hodgdon  as  the 
owner.  He  paid  no  part  of  the  Indebtedness 
against  the  property,  either  of  princigal  or 
interest,  and  his  conduct  was  generally  the 
conduct  of  one  who  considered  the  property 
as  wholly  lost  to  him.  As  to  Mr.  Hodgdon, 
his  conduct  with  reference  to  the  property 


has  ever  been  that  of  an  absolute  owner.  At 
no  time  has  he  recognized  that  Mr.  Conner 
had  an  interest  in  the  property,  and  he  ha9 
dealt  with  it  in  such  a  manner  as  not  only 
to  involve  seriously  his  own  interests,  but 
the  interests  of  other  persons  who  must  nec- 
essarily suffer  thereby  if  it  is  property  held 
in  trust  Conduct  such  as  this  is  not  the 
ordinary  conduct  of  men  conspiring  to  cheat 
and  defraud  others.  Usually  there  is'  some- 
thing in  the  particular  transaction  and  in  the 
subsequent  acts  of  the  parties  which  point 
to  such  a  conclusion.  Here  there  is  nothing. 
The  whole  cases  rests  upon  the  prior  rela- 
tions of  the  parties  and  in  them  must  be 
found  the  fraudulent  purpose.  I  cannot  be- 
Ueve  the  evidence  justifies  such  a  finding. 

Contrary  to  the  conclusion  of  the  majority, 
I  am  of  the  opinion  that  the  trial  court  un- 
duly limited  the  testimony  of  Mr.  Hodgdon. 
Mr.  Hodgdon  was  the  first  witness  called  by 
the  representative  of  the  estate.  He  was 
made  to  testify  concerning  his  relations  as 
an  attorney  with  Mr.  Conner,  even  to  the 
fact  that  he  represented  Mr.  Conner  in  the 
action  in  which  the  judgment  was  obtained 
under  which  the  proi>erty  was  sold,  and  to 
the  fact  that  he  became  .the  purchaser  at 
such  sale.  When  his  own  counsel  sought  to 
show  the  entire  transaction  concerning  the 
sale,  the  objection  of  the  statute  was  inter- 
posed and  sustained  by  the  trial  A>urt  In 
other  words,  Mr.  Hodgdon  was  compelled  to 
testify  to  everything  which  would  aid  the 
plabitifl  in  establishing  the  claim  of  the  es- 
tate against  him.  and  denied  the  right  to 
testify  to  those  parts  of  the  transaction 
which  tended  in  his  own  favor.  This,  as  I 
understand  it,  is  Jiot  the  rale,  and  I  believe 
is  contrary  to  our  prior  holding  in  Robertson 
V.  O'NeUl,  67  Wash.  121.  120  Pac.  884.  In 
that  case  the  representative  of  a  decedent's 
estate  called  the  adverse  party  and  had  httn 
identify  certain  checks  drawn  in  the  adverse 
party's  favor;  the  purpose  of  the  testimony 
being  to  show  that  he  liad  rec^ved  large 
sums  of  money  belonging  to  the  decedent 
The  court  then  permitted  the  witness  to  ex- 
plain why  the  checks  were  drawn  in  his 
favor,  and  to  state  that  he  gave  the  money 
which  they  represented  to  the  deceased.  On 
the  appeal  this  was  assigned  as  error.  We, 
however,  held  that  it  was  not  so,  saying  that 
it  would  be  palpably  unjust  to  permit  the 
representative  of  a  deceased  person  to  use 
the  adverse  party  to  the  extent  tliat  it  might 
aid  him  in  defeating  a  claim  against  or  in 
establishing  an  independent  claim  in  favor  of 
the  estate,  and  then  claim  the  benefit  of  the 
statute  when  the  adverse  party  sought  to 
qualify  or  explain  his  testimony;  citing  s 
long  list  of  cases  in  support  of  the  rule.  It 
was  further  said: 

"A  like  rule  applies  where  the  cr0B8-exam» 
nation  is  extended  beyond  the  scope  of  what 
the  witness  would  have  been  permitted  to  testi- 
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tj  in  diief  n|>on  direct  examination.  Pierce 
Loan  Co.  v.  FUlian,  153  Mo.  App.  106,  132  S. 
W.  280;  Edwards  v.  Latimer,  183  Mo.  610,  82 
S.  W.  100;  Edwards  y.  Wliite  (Tex.  Civ.  App.) 
120  S.  W.  914.  The  logic  ot  tlie  cases  is  that 
the  party  who  invokes  the  protection  of  the 
statute  most  himself  respect  it." 

Bat  It  is  needless  to  pursue  the  Inquiry 
further.  In  my  opinion  there  should  be  a 
judgment  In  favor  of  Mr.  Hodgdon,  or,  if  not 
that.anewtriaL    ^ 

MITCHELL,  J.,  concurs. 


(120  Waah.  472) 

KILDALL  V.  KINO  COUNTY.     (No.  16834.) 

(Supreme  Court  of  Washington.    June  21, 
1922.) 

Constlaa  «=al46— Coart  bailiffs  act  servants  of 
the  oosnty,  aad  ao  liability  for  their  aeali- 
gsaee. 

Bailiffs  of  superior  courts,  appointed  by  the 
judges  thereof,  are  not  servants  or  employees 
of  the  county,  and  the  county  is  not  liable  for 
personal  injuries  to  jurors  resulting  from  their 
negligence,  under  Rem.  Code  1915,  i  951,  not- 
withstanding sections  349,  350,  3824,  8064, 
9056,  in  view  of  Const,  art.  4,  §  1. 

En  Bana 

Appeal  from  Superior  Court,  King  (Jounty ; 
J.  T.  Ronald,  Judge. 

Action  by  Mary  Klldall  against  King  (boun- 
ty. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Cole  &  Dolby  and  Bobt  G.  Cauthom,  all 
of  Seattle,  for  appellant 

Malcolm  Douglas  and  Wm.  Parmerlee,  both 
of  Seattle,  for  respondent. 

HOLCOMB,  J.  In  a  case  to  recover  dam- 
ages for  personal  injuries  lieceived  by  appel- 
hint,  Mary  Kildall,  while  serving  as  a  Juror 
in  the  superior  court  for  King  county,  a  de- 
murrer was  interi>osed  to  the  amended  com- 
plaint, and  sustained  by  the  trial  court.  The 
appellants  elected  to  stand  on  their  amended 
complaint,  and  Judgment  of  dismissal  was 
entered  against  them,  from  which  they  ap- 
peal. 

The  amended  complaint  charges  that  Mary 
Kildall,  with  11  other  Jurors  engaged  in  the 
trial  of  a  cause,  was,  at  the  direction  of  the 
Judge  presiding,  taken  to  dinner  by  two  bail- 
iffs, that  they  were  instructed  to  follow  the 
orders  and  directions  of  the  bailiffs,  who 
were  ordered  to  keep  the  Jurors  together  and 
separate  from  all  other  persons.  It  is  al- 
leged that,  on  the  return  from  the  place 
where  dinner  was  furnished  to  the  Jurors  to 
the  courthouse,  the  bailiffs  caused  the  jurors 
to  walk  two  and  two,  preceded  by  a  bailiff 


a  the  head  of  the  column,  and  followed  by  the 
other  bailiff  at  the  rear.  So  conducted,  the 
Jurors  were  led  into  that  part  of  a  busy 
street,  where  vehicles  had  the  right  of  way, 
and  pedestrians  had  no  right  to  be,  without 
opportimity  to  see  or  avoid  approaching  traf- 
fic, and  there  an  automobile,  moving  at  a 
very  great  rate  of  speed,  ran  into  the  column, 
striking  down  and  very  seriously  injuring 
Mrs.  Kildall. 

Appellant's  briefs  range  over  a  very  wide 
field,  and  present  numerous  authorities 
thought  to  bear  on  the  case.  Respondent  pre- 
sents the  single  contention  that  the  i>ersons 
alleged  to  have  been  the  servants  of  the  coun- 
ty, and  for  whose  acts  the  county  is  sought  to 
be  held  were  not,  in  law  or  in  fact,  the  serv- 
ants of  the  county,  and  that  the  rule  of  re- 
spondeat superior  cannot  be  invoked,  and 
that  hence  the  complaint  fails  to  state  a 
cause  of  action. 

It  is  insisted  by  the  appellant  that  onr 
statute  (Rem.  Code,  f  951),  by  direct  and  pos- 
itive language,  gives  the  right  of  action  in 
such  case  as  this.  The  section  relied  on  is  as 
follows: 

"An  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mention- 
ed and  described  in  the  preceding  section,  either 
upon  a  contract,"  etc.,  "or  for. an  injury  to  the 
rights  of  plaintiff  arising  from  some  act  or 
omission  of  such  county  or  other  public  corpo- 
ration." 

Under  this  statute  counties  have  been  held 
liable  for  neglects  or  omissions  of  duty  in 
respect  to  their  county  affairs.  Thus,  in  Kirt- 
ley  V.  Spokane  County,  20  Wash.  Ill,  54  Pac. 
936,  it  was  held  that  while,  at  common  law, 
a  municipal'  corporation  is  not  liable  to  an 
individnal  for  neglect  to  keep  a  highway  in 
repair,  whereby  he  suffers  an  Injury  in  using 
it,  under  this  statute  the  county  was  suable. 
See,  also,  McClung  v.  King  County  (Wash.) 
204  Pac.  1064;  Bergen  v.  Lewis  County,  96 
Wash.  499,  164  Pac.  73;  Arishin  ▼.  Khig 
Ciounty,  103  Wash.  176, 173  Pac.  1020;  Conger 
V.  Pierce  County  (Wash.)  198  Pac.  377. 

Appellants  also  invoke  the  aid  of  various 
other  statutory  provisions,  as  section  0056, 
Rem.  Code,  which  gives  to  every  court  of  rec- 
ord power  to  appoint  as  many  bailiffs  as  may 
be  necessary,  and  section  8983,  which  pro- 
vides that: 

"Bailiffs  of  the  several  superior  courts  of 
this  state,  appointed  b;  the  respective  Judges 
thereof,  shall  be  paid  for  their  services,  not  to 
exceed  three  dollars  per  day,  by  the  county  in 
which  the  court  is  held." 

Also  section  8984,  reading: 

"From  time  to  time,  the  superior  judge  of 
the  county  shall  certify  the  amount  due  any 
such  bailiff,  and  order  the  payment  thereof: 
and  thereupon  the  county  auditor  shall  issue 
to  such  bailiff  a  warrant  on  the  county  treas- 
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urer,  payable  out  of  the  general  fund,  for  the 
amount  so  certified." 

And  also  chapter  141,  Laws  of  1919,  which 
reads: 

"Bailiffs  of  the  several  superior  courts,  ap- 
pointed by  the  respective  judges  thereof,  in 
counties  of  this  state  having  a  population  of 
more  than  one  hundred  fifty  ihousand,  shall 
be  paid  for  their  services  one  hundred  and 
twenty-five  dollars  per  month  by  the  county  in 
which  the  court  is  held." 

It  is  also  asserted  by  appellant  that,  while 
the  bailiffs  are  appointed  by  the  judges  of  the 
superior  court,  they  serve  both  the  state  and 
the  county  (State  ex  rel.  Dyer  v.  ITwlchell, 
4  Wash.  715,  31  Pac.  19;  In  re  Salary  of 
Superior  Judges,  82  Wash.  623, 144  Pac.  929), 
and  that  by  reason  of  being  paid  by  the  coun- 
ty, and  having  to  do  only  with  the  business 
of  the  court  within  the  county,  bailiffs  be- 
come county  emidoyees.  There  are  also  other 
statutes,  which  provide  that  the  court  shall 
direct  that  food  be  provided  for  Jurors  when 
kept  together,  and  that  the  food  be  provided 
at  the  expense  of  the  county.  Sections  349 
and  350,  Rem.  Code. 

It  is  said  in  argument  that  a  bailiff,  acting 
under  the  direction  and  supervision  of  the 
judge  of  the  superior  court,  is  in  no  differ- 
ent position  than  that  of  a  road  or  bridge  su- 
pervisor or  foreman,  acting  under  the  direc- 
tion and  supervision  of  the  county  commis- 
sioners, whose  negligent  act  or  omission  will, 
under  the  cases  heretofore  cited,  bind  the 
county.  That  cannot  be  true.  Rem.  Code,  § 
3824,  referring  to  the  powers  of  the  county, 
provides: 

"Its  powers  can  only  be  exercised  by  the 
county  commissioners,  or  by  agents  or  officers 
acting  under  their  authority  or  authority  of 
law." 

A  road  supervisor  or  bridge  foreman  is 
employed  by  and  under  the  direct  control  of 
the  county  commissioners. 

But  it  is  argued  that  it  is  the  duty  of  the 
county  commissioners  to  provide  properly  for 
the  Jurors  while  performing  their  functions, 
and  that  bailiffs  have  authority  by  law  to 
take  charge  of,  keep  separate  from  others, 
prevent  communications  with,  and  provide 
food,  under  the  direction  of  the  court,  for 
such  Jurors,  though  the  manner  In  which 
these  duties  shall  be  performed  is  not  fixed 
and  defined  by  law.  Under  the  statutes  here- 
tofore referred  to,  bailUfs  can  only  be  ap- 
pointed by  the  Judges.  County  commission- 
ers, who  exercise  the  county  powers  and  au- 
thority, have  no  power  to  hire  and  discharge 
bailiffs,  or  to  direct  their  duty.  Judges  are 
public  officers,  and  not  servants  or  employees 
of  the  county.  They  are  created  by  the  Con- 
stitution. Article  4,  {  1,  Constitution  of 
Washington. 

"Courts  generally  refuse  to  hold  municipal- 
ities responsible  in  damages  for  acts  of  their 


officers,  whose  duties  pertain  to  strictly  pub- 
lic matters.  .In  such  cases  the  officer  is  looked 
upon,  not  as  a  servant  of  the  corporation,  but 
as  a  public  officer,  responsible  directly  to  the 
laws.  If  such  an  officer  commits  an  actionable 
tort,  the  action  is  against  him,  and  not  against 
the  municipal  corporation."  5  Thompson  oa 
Negligence,  §  5818. 

No  one  will  contend  that  the  Judge  of  the 
superior  court,  who  directed  the  Jurors  to  be 
kept  in  the  control  and  custody  of  the  bail- 
iffs, would  be  answerable  in  damages  for 
the  injuries  that  resulted  from  the  negli- 
gence of  either  of  the  bailiffs;  yet  the  bail- 
iffs are  responsible  only  to  the  Judges.  The 
Judges  hire  and  discharge  them;  they  di- 
rect them  in  tb^  performance  of  their  duties ; 
no  other  power  or  official  has  any  other  au- 
thority or  control  over  them  whatever. 

"It  may  be  observed,  in  the  next  place,  that 
when  it  is  sought  to  render  a  municipal  corpo- 
ration liable  for  the  act  of  aervanti  or  agents, 
a  cardinal  inquiry  is  iphether  they  are  the  serv- 
ants or  agents  of  the  corporation.  If  the  cor- 
poration appoints  or  elects  them,  can  control 
them  in  the  discharge  of  their  duties,  can  con- 
tinue or  remove  them,  can  hold  them  responsi- 
ble for  the  manner  in  which  they  discharge 
their  trust,  and  if  those  duties  relate  to  the 
exercise  of  corporate  powers,  and  are  for  the 
peculiar  benefit  of  the  corporation  in  its  local 
or  special  interestK  they  may  justly  be  regarded 
as  its  agents  or  servants,  and  the  maxim  of  ro- 
sportdeat  superior  applies.  But  if,  on  the  other 
hand,  they  are  elected  or  appointed  by  the  cor- 
poration, in  obedience  to  the  statute,  to  perform 
a  puhlio  service,  not  peculiarly  local  or  corpo- 
rate, but  because  this  mode  of  selection  has  been 
deemed  expedient  by  the  Legislature  in  the  dis- 
tribution of  the  powers  of  the  government,  if 
they  are  independent  of  the  corporation  as  to 
the  tenure  of  their  office  and  the  manner  of 
discharging  their  duties,  they  are  not  to  be  re- 
garded as  the  servants  or  agents  of  the  corpo- 
ration, for  whose  acts  or  negligence  it  is  im- 
pliedly liable,  but  as  independent  public  or  state 
officers  with  such  powers  and  duties  as  the 
statute  confers  upon  them,  the  doctrine  of  re- 
Hipondeat  superior  is  not  applicable.  It  will 
thus  be  seen,  on  general  principles,  it  is  neces- 
sary, in  order  to  make  a  municipal  corporation 
impliedly  liable  on  the  maxim  of  respondeat 
superior  for  the  wrongful  act  or  neglect  of  an 
officer,  that  it  be  shown  that  the  officer  was  ita 
officer,  either  generally  or  as  respects  the  par- 
ticular wrong  complained  of  and  not  an  inde- 
pendent public  or  state  officer;  and,  also,  that 
the  wrong  was  done  by  such  officer  while  in 
the  legitimate  exercise  of  some  duty  of  a  cor- 
porate nature  which  was  devolved  on  him  by 
law  or  by  the  direction  or  authority  of  the 
corporation."  4  Dillon,  Municipal  Corporations 
(5th  Ed.)  {  1655. 

The  sftme  work,  in  section  1656,  says: 

"Agreeably  to  the  principles  just  mentioned, 
police  officers  appointed  by  a  city  are  not  it* 
agents  or  seroants  in  such  a  sense  as  to  render 
it  responsible  for  their  unlawful  or  negligent 
acts  in  the  discharge  of  their  public  duties  as 
policemen." 
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The  daties  of  bailiffs  of  the  saperlor  court 
are  more  like  the  duties  of  police  officers  or 
aberlffs.  They  are  an  essential  part  of  the 
administration  of  Justice.  Their  duties  are 
public,  and  Independent,  except  to  the  su- 
perior who  appoints  them.  They  are  not  the 
servants  of  the  county,  and  the  county  cannot 
be  held  liable  for  their  acts  or  omissions,  ex- 
cept as  provided  by  law.  They  are  certainly 
not  such  servants  or  agents  of  a  county  as  to 
render  the  county  liable  upon  the  principle 
of  respondeat  superior.  See,  also,  Smith  t. 
Seattle  School  District  No.  1  et  aL,  112  Wash. 
64.  Idl  Pac.  858,  and  cases  there  cited. 

The  accident  and  Injuries  were  very  re- 
grettable, but  the  right  of  recovery  is  not 
against  the  county.  The  demurrer  was  prop- 
erly sustained,  and  the  action  properly  dis- 
missed. 

Affirmed. 

MAIN.  MACKINTOSH,  BRIDGES,  HOV- 
ET,  and  MITCHELXr,  JJ.,  concur. 


(UO  Wash.  «m 

MEYER    BROS.   DRUG   CO.  v.  CALLISON. 
(No.  17190.) 

(Supreme    Court   of    Washington.     Jane   12, 
1922.) 

1.  Sales  <S=>I72— Seller  held  got  JistHled  In 
oanceliag  order  for  "prompt  shipment"  b»- 
cause  of  buyer's  reoonsignment  to  shipping 
points  where  embargoes  .existed,  oausing  de- 
lays. 

A  seller  was  not  iustifled  in  canceling  an 
order  for  a  carload  of  cascara  bai:^  for 
'prompt  shipment"  because  the  buyer  was 
recoosigning  cars  to  shipping  points  where 
embargoes  existed  owing  to  congested  war 
conditions,  causing  considerable  delay  in  ship- 
ments; the  term  prompt  shipment"  being 
usually  understood  to  be  more  for  the  buyer's 
benefit  and  meaning  no  more  than  that  the 
seller  would  deliver  as  promptly  as  possible, 
an  things  considered. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  snd  Second  Series,  Ship- 
ment.] 

2.  Sales  ^£9418(2)— Measnre  of  damaget  for 
breach  of  contract  to  deliver  car  of  oascara 
bark  properly  fixed  at  difference  between 
co«traet  prioe  and  market  price  at  destina- 
tioa. 

In  an  action  for  breach  of  contract  to 
deliver  a  car  of  cascara  bark,  where  there  was 
evidence  of  a  market  price  for  fresh  bark  in 
eastern  markets,  to  which  cars  were  being  re- 
consigned  by  the  buyer,  and  evidence,  includ- 
ing quotations  from  a  well-known  and  reliable 
trade  journal  of  general  circulation,  as  to 
market  prices  thereof  in  New  York  at  various 
times  within  a  few  weeks  after  the  breach,  the 
court  properly  fixed  the  measure  of  damages 
as  the  difference  between  the  contract  price  and 
the    market    price    at    the    eastern    markets. 


though  the  bark  was  sold  t.  o.  b.  place  of  ship- 
ment on  the  Pacific  Coast, 

3.  Sales  ^=34 1 7— Assessment  of  damages  for 
failure  to  deliver  car  of  cascara  bark  on  ba- 
sis of  average  weight  of  oarload  of  31,000 
pounds  held  erroneous. 

In  an  action  for  breach  of  contract  to  de- 
liver a  carload  of  cascara  bark,  where  the 
complaint  alleged  that  an  average  car  con- 
tained 26,000  ponnds,  the  weight  of  other 
cars  shipped  by  defendant,  as  shown  by  bills 
of  lading  accompanied  by  federal  shipping  li- 
censes requiring  cars  to  be  loaded  to  maximum 
capacity,  approximated  from  less  than  24,000 
to  26,000  pounds,  and  the  only  car  which  ap- 
proximated 31,000  pounds,  on  which,  as  an 
average  weight,  the  court  based  its  assessment 
of  damages,  was  one  actually  shipped  to  plain- 
tiff, plaintiff  was  not  entitled  to  damages  based 
on  a  greater  average  weight  than  26,000 
pounds. 

4.  Costs  ^=9231(1)— Appellant  reooverlag  more 
'  favorable  Judgment  allowed  costs  of  appeal. 

An  appellant  recovering  a  more  favorable 
judgment  will  be  allowed  costs  of  appeal. 

Department  2. 

Appeal  from  Superior  C!ourt,  Grays  Harbor 
County ;  Geo.  D.  Abel,  Judge. 

Action  by  the  Meyer  Bros.  Drug  Company 
against  I.  P.  Caiiiscm,  doing  business  under 
the  name  of  Cbdalis  Produce  (Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Modified  and  affirmed. 

John  C.  Hogan,  of  Al>erdeen,  for  appellant 
Theodore  B.  Bruener,  of  Aberdeoi,  for  re- 
spondent. 

HOLCOMB,  J.  This  action  Is  one  for 
breach  of  contract  for  failure  to  deliver  a 
car  af  cascara  bark. 

On  July  3,  1918,  after  preliminary  negotia- 
tions appellant  accepted  respondent's  order 
for  a  carload  of  cascara  bark  for  prompt 
shipment.  The  price  stipulated  was  12  cents 
I>er  pound,  f.  o.  b.  shipping  xiolnt,  which  was 
Aberdeen,  Wash.  On  June  29,  1918,  appel- 
lant had  given  resi>ondent  an  option,  whidi 
would  expire  July  3,  1918,  to  purchase  the 
two  cars  of  cascara  bark,  at  12  cents  per 
pound.  On  July  2d,  respondent  exercised  its 
option  to  purchase  one  car,  and  placed  its 
order  with  appellant  for  it  On  July  3d,  re- 
spondent exercised  its  option  to  purchase  the 
second  car,  which  is  the  car  in  controversy 
now,  and  appellant  accepted  respondent's  or- 
der. All  negotiations,  including  the  placing 
of  the  order  and  its  acceptance,  were  car- 
ried on  by  telegraph  and  letter.  Appellant 
was  Instructed  by  wire  to  await  ebipplng  in- 
structiona  On  July  8th,  without  waiting  for 
shipping  instructions,  appellant  shipped  the 
first  car  of  bark,  and  on  July  11th,  ei^t  days 
after  the  acceptance  of  the  order,  canceled 
the  order  for  the  second  car.    At  the  time  of 
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the  cancellation  of  the  contract,  tbe  price  of 
cascara  bark  had  materially  advanced. 

At  the  time  the  contract  was  made,  em- 
bargoes were  in  effect  in  certain  parts  of 
the  United  States,  due  to  congestion  brought 
about  by  war  conditions,  and  permits  or  li- 
censes were  required  to  be  obtained  before 
shipments  in  carload  lots  conld  be  forward- 
ed to  many  eastern  points.  The  drug  com- 
pany proceeded  with  due  diligence  to  obtain 
the  necessary  shipping  licenses,  which  were, 
in  due  course,  forwarded  to  aiipellant 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  the  court,  after  seeing  and 
hearing  the  witnesses,  found  all  the  material 
facts  in  favor  of  respondent,  and  granted 
Judgment  in  Its  favor  in  the  sum  of  $852.50. 

[1]  The  first  claim  of  error  made  by  appel- 
lant is  that  the  court  erred  in  holding  that 
there  was  a  breach  of  contract  by  appellant 

This  was  largely  a  question  of  fact  A 
reading  of  the  telegrams  and  letters,  how- 
ever, convinces  us  that  the  trial  court  right- 
ly decided  that  question.  Appellant  claims 
that  when  he  offered  the  carload  of  bark 
for  "prompt  shipment"  to  respondent  in  St 
Louis,  he  was  not  contemplating  that  the 
bark  was  to  be  shipped  to  Atlantic  Seaboard 
points,  where  embargoes  existed  against  ship- 
ments owing  to  congested  conditions  brought 
about  by  the  war,  causing  considerable  delay 
in  shipments,  and  that  when  he  found  that 
they  were  reconsigning  the  cars  to  such 
points,  and  that  shipping  licenses  were  re- 
quired, he  was  Justified  In  canceling  the  or- 
der for  tbe  second  car. 

We  do  not  so  consider.  The  term  "prompt 
shipment,"  as  used  in  his  offer,  meant  no  more 
than  that  the  seller  would  deliver  as  prompt- 
ly as  possible,  all  things  considered.  24  A. 
&  B.  Cyc.  of  Law,  1074 ;  Victor  Safe  A  toclc 
Co.  V.  O'Nell,  48  Wash.  176,  93  Pac.  214; 
Hoffman  v.  Tribune  Publishing  Co.,  66  Wash. 
467, 118  Pae.  306. 

It  Is  usually  understood  to  be  more  for  the 
benefit  of  the  buyer. 

At  the  time  the  contract  was  drawn,  appel- 
lant was  bound  to  consider  the  conditions  of 
commerce  and  of  transportation  throughout 
the  country ;  and  knew  that  respondent  was 
a  Jobber,  purchasing  such  commodities  as  ap- 
pellant had  for  sale,  and  reselling  for  the 
market  There  was  no  assurance  even,  had 
the  bark  been  contracted  to  be  delivered  in 
St  Louis,  Mo.,  that  an  embargo  might  not  be 
placed  upon  such  shipment  so  that  the  same 
regulations  would  have  been  necessary  as 
were  nec^sary  for  shipments  to  New  York, 
and  the  use  of  the  .term  "prompt  shipment" 
could  not  avoid  the  regulations  of  the  feder- 
al government  concerning  such  shipments. 

We  therefore  agree  with  the  trial  court 
that  appellant  himself  wrongfully  breached 
the  contract  by  canceling  the  order  for  the 
second  car. 

[2]  The  next  claim  of  error  is  that  Che 


court  erred  in  holding  that  there  was  any 
rise  in  the  market  price  of  cascara  bark  be- 
tween July  3  and  July  11,  1918,  and  that 
there  was  any  evidence  of  the  market  value 
of  cascara  bark  in  New  York  except  for  old 
or  cured  cascara  baric 

Objection  Is  also  made  to  the  reception  In 
evidence  of  copies  of  the  Oil,  Paint  and  Drug 
Reporter,  of  July  8,  July  15,  July  22,  and 
July  29,  1918. 

The  evidence  shows  that  Oil,  Paint  and 
Drug  Reporter  is  a  well-known  and  reliable 
trade  Journal  of  general  circulation,  and  its 
quotations  of  market  prices' are  acceiKe^  by 
the  trade  generally  throughout  the  United 
States  as  reliable  and  trustworthy.  The 
same  market  Journal  and  its  quotations  were 
approved  by  this  court  In  'Marden,  Orth  & 
Hastings  Corporation  v.  Trans-Pacific  Cor- 
poration, 109  Wash.  296,  186  Pac  884. 

The  market  quotation  from  this  Journal  for 
July  8th  shows  the  price  of  cascara  bark  In 
New  York  to  have  t>een  from  17  to  20  cents. 
The  quotation  of  July  15th,  which  was  the 
next  weekly  issue  of  the  Journal,  shows  the 
price  of  such  bark  in  New  York  at  from  18 
to  20  cents.  There  was  also  evldaice  by  wit- 
nesses testifying  to  their  knowledge  of  the 
market  price  of  bark  in  New  York  showing 
that  the  price  was  not  less  than  16  cents  In 
the  early  part  of  July,  1918.  Appellant  con- 
tends, and  so  testified,  that  there  was  no 
market  price  for  green  or  fresh  bark  any- 
where in  the  United  States  except  on  the 
Pacific  Coast,  where  it  originates.  There  Is 
other  evidence  to  the  contrary,  and  It  is  un- 
reasonable to  suppose  that,  because  there  Is 
a  primary  market  price  of  raw  bark  at  tbe 
place  where  it  originates,  there  is  no  other  or 
different  price  for  tbe  product  at  tbe  place 
where  It  Is  to  be  sold  to  tbe  manufacturers 
and  trade. 

The  trial  court  was  therefore  right  in  de- 
ciding that  the  measure  of  damages  Is  the 
difference  between  the  contract  price  of  12 
cents  a  pound  and  the  market  price  at  the 
time  of  the  breach;  and  that  the  eastern 
market  should  govern,  since  the  bark  was 
sold  to  be  delivered  in  the  east,  although  sold 
on  terms  t.  o.  b.  place  of  shipment 

[3]  The  trial  court  was  in  error,  however, 
in  holding  that  an  average  car  of  cascara 
bark  would  contain  approximately  81,000 
pounds,  and  basing  damages  thereon. 

The  allegation  of  respondent's  amended 
complaint  was  that  an  average  car  contains 
26,000  pounds.  Appellant  Introduced  a  copy 
of  the  bill  of  lading  of  the  car  which  was 
sold  and  delivered  to  respondent,  which  was 
shipped  as  containing  81,000  pounds,  subject 
to  correction,  and  which  was  corrected  to 
show  that  it  contained  29,400  pounds.  The 
allegation  as  to  the  weight  of  an  ava-ag6 
car  of  cascara  bark  was  denied  by  appellant, 
and  there  was  no  other  proof  as  to  what  con- 
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Btltuted  an  average  car,  except  copies  of  bills 
of  Udlng  Introduced. 

Respondent  Itself  Introduced  In  evidence  a 
number  of  copies  of  bills  of  lading  for  the 
purpose  of  showing  that  appellant,  at  and 
after  the  time  of  the  breach  of  the  contract 
alleged  In  this  case,  had  shipped  other  cars 
of  cascara  bark,  and  In  almost  every  In- 
stance had  th«  federal  permits  or  shipping  li- 
censes accompany  the  bills  of  lading.  Not 
one  of  these  copies  of  bills  of  lading  showed 
a  car  weighing  31,000  pounds.  Shipping  li- 
censes required  cars  to  be  loaded  to  maxi- 
mum capacity.  Several  of  them  appro-'M- 
mated  25,000  pounds;  several  are  under 
24.000  pounds:  one  or  two  approximate  20,- 
000  pounds;  and  only  the  one  introduced  in 
evidence,  and  which  was  actually  shipped  to 
respondent,  approximated  31,000  pounds.  We 
are  therefore  of  the  opinion  that  since  there 
Is  no  evidence  contradicting  the  allegation 
that  26,000  pounds  was  the  average  weight 
of  a  car  of  cascara  bark,  respondent  was  not 
entitled  to  have  Its  damages  based  on  any 
greater  poundage  than  26,000  pounds. 

The  trial  court  found  that  the  market 
value  of  fresh  or  green  cascara  bark  in  New 
York  was  16  cents  a  pound,  making  a  dif- 
ference of  4  cents  a  pound  between  the  mar- 
ket price  and  the  contract  price,  and  that 
the  freight  rate,  which  was  IM  cents  per 
pound,  should  be  deducted,  making  the  net 
damages  2%  cents  per  pound  upon  31,000 
pounds.  The  Judgment  should  have  been  for 
2%  cents  per  pound  upon  not  to  exceed 
26.000  pound.s,  which  would  have  been 
$137.60  less  than  the  court  allowed,  or  $715. 

The- judgment  will  be  modified  to  allow  re- 
qmndent  to  recover  $715  and  its  costs  in  the 
coart  below. 

[41  Appellant  having  recovered  a  more 
favorable  Judgment  by  appeal  will  be  allowed 
costs  of  appeal. 


PARKER,    C.    .T..    and    MAIN. 
TOSH,  and  HOVEY.  JJ.,  concur. 


MACKIN- 


(120  Wash.  449) 

STATE  ex  rel.  CANAL  TIRE   CO^ 
HALL,  Superior  Court  Judge. 
(No.  17302.) 
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f.  Execution  «=3379— Servioe  of  order  in  sup- 

piemeatary    prooeedings    may    be    made    by 

person  other  than  sheriff;  "process." 

Under  Bern.   Code  1015,   §  613,   providing 

that  in  supplementary  proceedings  the  court 

may  order  the  judgment  debtor  to  appear  and 

be  examined,  and  that  the  order  shall  run  to 

the  sheriff  where  the  arrest  of  the  debtor  is 

desired,    service   of  an   order  for   appearance 

merely,    and    not    for   arrest,    by    one    other 


than  the  sheriff  or  peace  officer  was  proper, 
though  section  35  provides  that  all  "process" 
shall  be  served  by  the  sheriff  nnless  otherwise 
provided  by  statute;  supplementary  proceed- 
ings being  merely  anxiliary  to  the  original 
action. 

[Ed.  Note.— For  other  definitions,  see 
Words  and  Phrases,  First  and  Second  Series, 
Process    (In    Practice).] 

2.  Statates  <S=>200— Language  molded  to  con- 
vey meaning. 

In  Bern.  Code  1915,  {  625,  subd.  2,  pro- 
viding that  service  of  an  order  in  supple- 
mentary proceedings  upon  a  corporation  may 
be  made  by  leaving  a  copy  with  an  officer,  and, 
unless  the  officer  to  be  served  is  designated  in 
the  order,  service  may  be  "by  any  person  who 
can  serve  a  summons  in  an  action"  the  quoted 
words  are  meaningless  unless  they  are  made 
to  read,  "upon  any  person  upon  whom  sum- 
mons can  be  served." 

3.  Execution  «=s37»— Copy  of  order  In  supple- 
mentary  prooeedings  must  b«  oertlAed  by 
derk  of  court. 

Rem.  Code  1915,  S  625,  providing  that  serv- 
ice of  an  order  requiring  a  person  to  appear 
at  supplementary  proceedings  and  be  examined 
shall  be  by  a  certified  copy  of  the  original,  im- 
plies certification  by  the  custodian  of  the 
papers,  and  an  order  directing  that  the  copy 
might  be  certified  by  the  attorney  of  record  for 
plaintiff  was  improper. 

Department   2. 

Original  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  the  Canal  Tire  Com- 
pany, Inc.,  against  Oalvln  S.  Hall,  Judge  of 
the  Superior  (3oart  of  King  County.  Writ 
denied. 

Henry  Clay  Agnew,  of  Seattle,  for  relator. 
Ofell  H.  Johnson,  of  Seattle,  for  respond- 
ent 

HOVET,  J.  Relator  Instituted  proceed- 
ings supplementary  to  execution,  and  ob- 
tained an  order  requiring  the  Judgment 
debtor  to  appear  for  examination.  The  or- 
der provided  that  service  might  be  made  by 
any  person  competent  to  serve  summons  tn 
a  civil  action,  and  that  the  copy  of  the  order 
might  be  certified  by  the  attorney  of  record 
for  the  plaintiff.  The  Judgment  debtor  fail- 
ing to  appe&T,  the  attorneys  for  the  creditor 
moved  the  respondent  Judge  for  a  bench  war- 
rant, whereupon  the  attorneys  for  the  judg- 
ment debtor  objected  to  the  issuance  of  the 
warrant,  upon  the  ground  that  the  court  bad 
acquired  no  Jurisdiction  of  the  i>er8on  of  the 
defendant,  by  reason  of  the  fact  that  the 
order  served  was  not  served  by  the  sheriff 
or  any  peace  officer,  and  was  not  certified  as 
being  a  true  copy  of  the  original  by  the  clerk 
of  the  court  The  trial  court  sustained  the 
objection,  and  refused  to  issue  the  warrant 
Whereupon  the  judgment  creditor  applied  to 
this  court  for  writ  of  mandamus.    The  Jud^ 
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ment  debtor  ai^ears  by  counsel  in  this  court 
and  renews  the  objections  offered  in  the  trial 
court 

[1]  Respondent  contends  tbflt  tbe  order  in 
question  is  process  as  contemplated  by  sec- 
tion 35,  Rem.  Code,  which  provides  that  all 
process  shall  be  directed  to  the  sheriff,  and 
by  him  serred  onless  otherwise  directed  by 
statute. 

We  held  in  Flood  v.  Llbby,  38  Wash.  366, 
80  Pac.  633,  107  Am.  St.  Rep.  851,  that  pro- 
ceedings supplementary  to  execution  are  not 
independent  proceedings,  but  are  merely 
auxiliary  to  tbe  original  action,  and  a  con- 
tinuation thereof.  Our  statute  (section  613, 
Rem.  Code)  provides  that  the  order  shall 
run  to  the  sheriff  where  it  is  desired  to  ar- 
rest the  debtor;  but  there  is  no  provision  in 
tbe  chapter  on  this  subject  directing  that  the 
service  of  the  order  involved  here  shall  be 
made  in  any  manner  different  from  any  other 
order  of  tbe  court  in  the  course  of  an  ac- 
tion. 

[2]  Respondent  contends  that  the  provi- 
sions of  snbd.  2,  §  625,  which  reads  as  fol- 
lows: 

"Service  upon  a  corporation  is  sufficient  it 
made  upon  an  officer,  to  whom  a  copy  of  a 
summons  must  be  delivered.  Wtiere  a  sum- 
mons is  personally  served  upon  a  corpora- 
tion, unless  tbe  officer  to  be  served  is  specially 
designated  in  tlie  order,  the  order  may  be 
served  by  any  person  who  can  serve  a  sum- 
mons in  an  action." 

— by  Implication  excludes  service  by  any 
other  person  than  the  sheriff  except  where 
service  is  to  be  made  upon  a  corporation. 
We  believe  that  upon  consideration  of  this 
section  it  wUl  become  apparent  that  the  lan- 
guage should  not  be  construed  literally  as 
it  reads. .  The  provision  first  provides  that 
service  must  be  made  upon  the  officer  named, 
if  one  is  named,  and  the  concluding  words, 
"may  be  served  by  any  person  who  can  serve 
a  summons  in  an  action,"  should  read,  "may 
be  served  upon  any  person  upon  whom  sum- 
mons can  be  served,"  in  order  to  give  mean- 
ing to  the  whole  section. 

We  are  of  the  opinion  that  the  original  or- 
der was  proper  in  directing  the  service  to  be 
made  by  any  one  who  couM  serve  summons. 

[3]  By  subdivision  1  of  section  625,  supra, 
It  is  provided  that  service  shall  be  of  certi- 
fied copies.  In  the  absence  of  other  legisla- 
tive direction,  the  proper  person  to  certify 
a  copy  is  the  one  having  i>ossesslon  of  the 
original.  11  C.  J.  78;  Roberts  v.  Center,  26 
Wash.  435,  67  Pac.  151.  In  this  case  the 
custodian  was  the  county  clerli,  and  we  think 
the  trial  court  was  right  in  holding  the  ser- 
vice bad  upon  this  ground. 

The  writ  will  be  denied. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB. 
and  MACKINTOSH,  JJ.,  concur. 


NORTHERN  PAC.  RY.  CO.  V.  DEPART- 
MENT OF  PUBLIC  WORKS  et  al.* 

(No.    17157.) 

(Supreme    Court    of   Washington.     June    1% 
1922.) 

CaiTlera    «=3l2(6i/2)— State   staluta    llmltiRg 
time  for  filing  complaint  with  commission  for 
overcharges  unaffected  by  federal  Transpor- 
tation  A«yt,  suspending   limitations. 
Federal  Transportation  Act,  {  206(f),  pro- 
viding that  the  period  of  federal  control  shall 
not  be  computed   as   part   of   tbe   periods   of 
limitation    in    actions    against    carrier    or    in 
claims   for  reparation   to   the  commission  for 
causes  of  action  arising  prior  to  federal  con- 
trol, applies  only  to  the  federal  rate  regulating 
statutes,  and  has  no  effect  on  Rem.  Code  1915, 
§    8626 — ^91,    requiring    complaints    concerning 
overcharges  to  be  filed  with  tbe  Public  Serv- 
ice   Commission    (now   Department   of   Publie 
Worlcs)    within    two    years    from    accrual    of 
cause  of  action,  compliance  with  which  is  nec- 
essary for  jurisdiction. 

Department  2. 

Appeal  from  Superior  Court,  Thnr8t(» 
County ;  John  M.  Wilson,  Judge. 

Writ  of  review  by  the  Northern  Pacific 
Railway  Company  against  the  Department  of 
Public  Works  and  the  International  Spar 
Company.  From  a '  Judgment  atUrming  an 
order  of  said  Department  in  favor  of  the 
said  Spar  Company,  said  Railway  Company 
appeals.     Reversed  and  dismissed. 

Geo.  T.  Reid,  of  Seattle,  J.  W.  Quick,  ot 
Tacoma,  and  Ij.  B.  da  Ponte,  of  Seattle,  for 
appellant 

'  Lindsay  L.  Thompson  and  Raymond  W. 
Clifford,  both  of  Olympia,  and  John  B. 
Belcher,  of  Tacoma,  for  respondents. 

HOLCOMB,  J.  A  complaint  was  filed  be- 
fore the  Public  Service  Commission  of  tbe 
state  of  Washington,  on  July  14,  1917,  by 
Miller  dc  Murray,  copartners  doing  business 
as  International  Spar  Company,  against  tbe 
Northern  Pacific  Railway  Company,  for  al- 
leged discrimination  in  freight  charges  upon 
logs  or  spars,  against  the  complainants,  up- 
on shipments  between  certain  points  within 
the  state  of  Washington.  That  complaint  al- 
leged no  specific  amounts  of  overcharge  and 
dfteanded  no  refund  or  reparation.  It  was 
dismissed  by  the  commission  upon  the  bear- 
ing, upon  the  ground  that  tbe  complainant 
bad  not  attacked  the  reasonableness  of  a. 
rule  and  rate  published  by  the  railway  com- 
pany, but  charged  discrimination;  tbe  com- 
mission deciding  that,  the  proper  tariff  rate 
having  been  charged  to  complainant  tbe 
railway  company  could  not  be  held  guilty  of 
discrimination. 

No  writ  of  review  was  sued  out  within  SO 
days,  or  at  all,  and  no  further  proceedings 
were  had  in  the  case  before  the  commission 
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until  August  10,  1921,  when  there  was  filed 
with  the  Department  of  Public  Works,  which 
had  succeeded  to  the  duties  of  the  former 
Public  Service  Commission,  a  petition  for 
the  reopening  of  cause  No.  4452,  the  cause  re- 
ferred to  hereinbefore.  This  petition  refers 
to  and  repeats  the  statements  of  the  first 
petition,  and  further  states  that,  after  the 
government  assumed  control  of  the  railways 
about  January  1,  1918,  a  complaint  was  filed 
with  the  Interstate  Commerce  Commission 
by  Miller,  alleging  that  the  same  rates 
charged  him  for  transportation  of  long  tim- 
bers between  the  same  specified  points  on 
the  Northern  Pacific  within  the  state  of 
Washington  were  unreasonable  and  unjust 
in  certain  specified  amounts.  In  that  case 
the  Interstate  Commerce  Commission  held 
the  rates  to  be  unreasonable,  and  ordered 
reparation  to  be  made  by  the  Railroad  ad- 
ministration for  the  period  only  of  federal 
control.  60  Interst.  Com.  Com'n  R.  162. 
Petitioner  therefore  prayed  that  cause  No. 
4452,  Public  Service  Commission  proceedings, 
be  reopened  for  further  proceedings,  and  that 
he  be  permitted  to  file  an  amended  com- 
plaint The  railway  company  appeared  and 
objected  to  the  reopening  of  the  cause  by 
the  department  on  the  ground  that  It  was 
without  Jurisdiction  so  to  do. 

On  September  30,  1921,  the  department 
made  an  order  reopening  the  cause,  permit- 
ting an  amended  complaint  to  be  filed,  and 
ordering  that  the  cause  be  set  for  hearing 
on- October  7,  1921,  at  which  time  both  par- 
ties might  appear  and  offer  additional  evi- 
dence. An  amended  complaint  was  filed  by 
petitioner  before  the  Department  of  Public 
Works,  answered  by  the  railway  company, 
and  the  hearing  had  as  ordered.  The  acts 
complained  of  as  to  Intrastate  charges  oc- 
curring prior  to  federal  control  occurred  be- 
tween August  24,  1917,  and  Decemoer  22, 
1917.  Petitioner  alleged  that  the  same  over- 
charges were  held  to  be  unreasonable  and 
excessive  by  the  Intestate  Obmmerce  Com- 
mission, on  shipments  after  these  dates.  The 
amended  complaint  alleges  that  petitioner 
was  compelled  to  and  did  pay  the  excessive 
overcharges  exacted  prior  to  federal  control, 
claimed  reparations  In  the  sum  of  $1,272.66, 
with  interest,  and  prayed  that  Just  and  rea- 
sonable rates  be  prescribed  by  the  depart- 
ment for  the  period  after  March  20,  1920, 
when  federal  control  ceased.  The  depart- 
ment granted  all  the  relief  demanded  in  the 
amended  complaint. 

Within  the  time  prescribed  by  law  appel- 
lant sued  out  a  writ  of  review  of  the  order 
of  the  Department  of  Public  Works  to  the 
superior  court  Upon  hearing  upon  the  rec- 
ord, the  superior  court  affirmed  the  order  of 
the  Department  of  Public  Worlis  awarding 
the  reparation  demanded  by  the  shipper  In 
the  sum  of  $1,272.66,  with  Interest,  and  fix- 
ing future  rates.  Upon  appeal  from  the 
Judgment  of  the  superior  court  the  appellant 


does  not  complain  of  the  order  prescribing 
rates  after  the  period  of  federal  control  had 
ceased,  March  1,  1920,  but  complains  of  the 
reparation  awarded  by  the  commission  and 
affirmed  by  the  trial  court 

A  number  of  questions  are  argued  by  ap- 
pellant, including  the  finality  of  the  former 
order,  because  no  review  has  been  had  there- 
of under  the  statute  providing  for  such  re- 
view. Rem.  Code,  fj  8626—86  and  8626—99. 
Laying  all  other  questions  aside,  we  are  of 
the  opinion  that  the  order  of  the  department 
awarding  reparations  and  the  Judgment  af- 
firming  the  same  must  be  reversed  and  set 
aside  upon  one  ground  only.  No  demand  for 
reparations  was  made  in  the  original  com- 
plaint, in  cause  No.  4452  before  the  Public 
Service  Commission,  nor  was  any  demand 
therefor  made  at  any  time  until  In  and  by 
the  amended  complaint  filed  September  30, 
1921.  It  was  purely  a  matter  of  Intrastate 
rates  arising  before  the  exclusive  control  of 
the  federal  government,  of  which  the  state 
was  never  divested  of  Jurisdiction  to  regulate 
and  adjudicate. 

It  Is  contended  by  respondent  that,  under 
the  Federal  Transportation  Act,  section  206 
(f),  Transportation  Act  of  1920  (41  Stat 
456),  reading  as  follows: 

"The  period  of  federal  control  shall  not  be 
computed  as  a  part  of  the  periods  of  limitation 
in  actions  against  carriers  or  in  claims  for  repa- 
ration to  the  commission  tor  causes  of  action 
arising  prior  to  federal  controL" 

— suspended  the  statute  of  limitations  of 
two  years  of  the  state  of  Washington  (Rem. 
Code,  {  8626—81),  which  provides: 

"An  complaints  concerning  overcharges  shall 
be  filed  *  *  *  within  two  years  from  the 
time  the  cause  of  action  accrues,  and  the  peti- 
tion for  the  enforcement  of  the  order  shall  be 
filed  in  the  court  within  one  year  from  the  date 
of  the  order  of  the  commission." 

Passing,  without  deciding,  the  questl<ni  of 
whether  the  suspension  of  the  statutes  of 
limitation  provided  for  in  subdivision  (f) 
of  section  206  of  the  federal  Transportation 
Act  applies  to  any.  other  than  claims  for 
reparation  to  the  Interstate  Commerce  Com- 
mission for  causes  of  action  arising  upon  In- 
terstate commerce  charges  and  rates,  we  ar< 
of  the  opinion  that  the  two-year  statute  ot 
tnis  state  above  quoted  was  not  suspended. 
We  held  In  Hewitt  Logging  Ca  v.  Northern 
Pacific  Ry.  Co.,  97  Wash.  598,  166  Pac.  1153, 
3  A.  L.  R.  198,  that  It  was  a  condition  pre- 
cedent to  the  right  to  sue  for  reparations 
for  overcharges  that  the  claim  be  made  be- 
fore the  regulatory  commission  under  our 
statutes,  within  two  years,  and  we  held  In 
the  same  case,  and  in  Belcher  v.  Tacoma  & 
Elastern  Ry.  Co.,  99  Wash.  34,  168  Pac.  782, 
that  a  complaint  to  the  regulatory  commis- 
sion was  necessary  before  an  action  for  the 
recovery  thereof  in  a  court  under  section 
8626,  Bubd.  91,  Rem.  Code,  could  be  main- 
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talned.  Under  the  corresponding  provision 
of  the  federal  statutes  (Interstate  CJommerce 
Act  Feb.  4,  1887,  c  104,  8  Id.  24  SUt  884,  as 
amended  by  Act  Oong.  June  29,  1906,  c.  8581, 
f  6,  34  SUt  690  [U.  S.  Ck>mp.  St  f  8584]) 
regulating  transportation  and  traffic  diarges, 
which  reads  that  "complaints  for  the  recovery 
of  damages  ^hall  be  filed  with  the  commission 
within  two  years  from  the  time  the  cause 
of  action  accmes,  and  not  after,"  the  Su- 
preme Court  of  the  United  States,  In  United 
States  V.  Interstate  Ck>mmerce  Commission, 
246  U.  8.  638,  88  Sup.  Ct  408,  62  L.  Ed.  914, 
held  that  it  was  Jurisdictional  that  such  com- 
plaints to  recover  reparations  or  damages 
for  overcharges  should  be  filed  within  two 
years.  In  that  case  the  court  held  that  the 
cause  of  action  accrues  to  the  shipper,  with- 
in the  meaning  of  the  provision,  when  the 
unreasonable  charges  are  paid,  not  when  the 
shipment  is  received  or  delivered  by  the  car- 
rier.   It  was  there  said: 

"  *  *  *  the  holding  of  the  commission  was, 
not  that,  having  jurisdiction  over  the  claim, 
upon  consideration  thereof,  it  waa  found  to  l>e 
barred  by  a  statute  of  limitation,  but  that  the 
language  of  the  two-year  provision  of  the  act 
was  jurisdictional,  and  placed  it  so  beyond  its 
power  that  it  could  not  be  considered  at  all,  and 
that,  for  this  reason,  the  petition  to  the  extent 
it  related  to  the  overcharges  paid  on  February 
1,  1911,  was  dismissed.  .  We  agree  with  this 
conclusion  of  the  commission,  that  the  two- 
year  provision  of  the  act  is  not  simply  a  stat- 
ute of  limitation,  but  is  jurisdictional— is  a 
limit  set  to  the  power  of  the  commission,  as 
distinguished  from  a  rule  of  law  for  the  guid- 
ance of  it  in  reaching  its  conclusion"  citing  In- 
terstate Commerce  Commission  v.  Northern 
Pacific  Ry.  Co.,  216  U.  S.  638,  30  Sup.  Ct.  417, 
64  L.  Bd.  608,  Phillips  Co.  v.  Grand  Tninlc,  ctc^ 
By.  Co..  236  U.  a  662,  35  Sop.  Ot  444,  69  L. 
Ed.  774,  and  other  cases. 

There  is  no  difference  between  the  lan- 
guage of  our  statute,  section  8626 — ^91,  above 
quoted,  and  the  federal  statute,  except  that 
the  federal  statute  contains  the  words  "and 
not  after,"  after  the  limiting  period  of  two 
years.  Bat  tliat  constitutes  no  real  differ- 
ence in  the  statutes.  In  other  words,  our 
statute  is  not  a  mere  statute  of  limitation, 
but  is  a  statute  creating  a  time  beyond  which 
no  cause  of  action  will  lie  for  audi  over- 
charges, and  which  cannot  be  extended  or 
suspended.  There  Is  nothing  to  the  contrary 
in  the  case  of  Northern  Pacific  Ry.  Co.  v. 
North  Dakota,  250  U.  S.  136,  89  Sup.  Ct  502, 
63  h.  Ed.  897,  all  that  was  there  held  was 
that,  during  the  federal  control  of  the  rail- 
roads, under  the  war-time  federal  Transpor- 
tation Act,  federal  control  was  exclusive  over 
intrastate  as  well  as  interstate  rates  and 
regulation,  and  state  functions  were  sus- 
pended. 


We  are  therefore  of  the  opinion  that  the 
federal  transportation  statute,  suspending 
the  period  of  limitations  during  whidi  an 
action'  can  be  brought,  applies  only  to  the 
federal  rate-regulating  statutes,  and  has  no 
effect  upon  our  statute,  defining  the  period 
during  which  complaints  concerning  over- 
charges shall  be  filed.  The  carrier  here  had 
not  estO(^)ed  itself  from  invoking  the  Juris- 
dictional bar,  as  was  the  situation  in  Belchar 
V.  Tacoma  &  Eastern  Ry.  Co.,  99  Wash.  34, 
168  Pac.  782,  and  State  ex  reL  Tacoma  ft 
Eastern  Ry.  Co.  v.  Public  Service  Commis- 
sion, 112  Wash.  629,  192  Pac.  1079.  it  Is 
a  Jurisdictional  matter,  and  the  Department 
of  PubUc  Works  was  without  Jurisdiction  to 
entertain  a  petition  for  the  recovery  of  rep- 
aration, because  the  claim  was  not  made 
within  two  years  from  the  time  the  right 
thereto  accrued. 

The  Judgment  of  the  trial  court  and  the 
order  of  the  commission  are  therefore  re- 
versed, and  the  proceedings  dismissed. 

PAKKER,  C.  J.,  and  MAIN.  MACKIM- 
TOSH,  and  HOVEX,  JJ.,  concur. 


(lis  Wash.  62»> 

PUBLIC   SERVICE  COMMISSION  M  al.  V. 
STATE  M  rel.  GREAT  NORTHERN  RY.    • 
GO.    (No.  106401) 

(Supreme    Court   of   Washington.     Jnne    20^ 
1922.) 

En  Banc. 

Appeal  from  Superior  Court.  Thurston 
County;   John  M.  Nelson.  Judge. 

On  reargument  Opinion  In  department 
affirmed,  and  cause  remanded,  with  direc- 
tions. 

For  departmental  opinion,  see  204  Pac.  791. 

liindsay  U.  Thompson  and  Raymond  W. 
Clifford,  both  of  Olympla,  and  Cooley,  Horan 
&  Mulvehlll,  of  Everett  for  appellants. 

ThoB.  Balmer  and  Edwin  C.  Matthias,  both 
of  Seattle,  Geo.  T.  Held,  C.  H.  Winders,  L. 
B.  da  Ponte,  all  of  Seattle,  Lyle,  Henderson 
&  Carnahan,  of  Tacoma,  and  Danworth,  Todd 
&  Higglns,  of  Seattle,  for  respondent 

PER  CURIAM.  This  cause  was  reargued 
liefore  the  court  en  banc  on  May  31,  1922. 
Deeming  ourselves  fully  advised  in  the  prem- 
ises, the  cotu-t  adheres  to  the  vleiws  and  ccm- 
elusions  announced  In  the  decision  of  Depart- 
ment 1,  rendered  February  23,  1922,  204  Pac. 
791 ;  and  for  the  reasons  therein  expressed 
the  cause  Is  remanded  to  the  superior  court 
with  directions  as  therein  contained. 
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In  r«  HILL'S  ESTATE. 


HILL  V.  UPPER. 

(No.  16638.) 

(Supreme    (Tonrt   of   Washington.     Jane   20, 
1822.) 

En  Banc. 

On  reargument.    Affirmed. 
For  dedsion  of  the  department,  see  204 
Pac.  1055. 

Kerr,  McGord  &  Ivey,  of  Seattle,  and 
WeigbtstiU  Woods,  of  Cblcago,  111.,  for  ap- 
pellant 

H.  T>.  Moore  and  E.  N.  Moore,  both  of  Se- 
attle, and  ThoB.  L.  Marsball,  of  Chicago,  111., 
for  respondent. 

PER  CURIAM.  This  cause  was  reargued 
before  the  court  en  banc  on  June  1,  1922. 
Deeming  ourselves  fully  advised  In  the  prem- 
ises, and  a  majority  of  the  judges  being  of 
the  opinion  that  the  cause  was  correctly  dis- 
posed of  by  the  decision  of  Department  2,  re- 
ported in  204  Pac.  1055,  the  judgment  is  af- 
firmed for  the  reasons  therein  stated  and  as 
therein  directed. 


(117  Wash.  861) 

PUGET  SOUND   POWER  &  LIGHT  CO.  V. 
CITY  OF  SEATTLE  et  al. 

CITY  OF  SEATTLE  v.  PUGET  SOUND 
POWER  &, LIGHT  CO.  et  al. 

(No.  16497.) 

(Supreme  Conrt  of  Washhigton.    June  12, 
1922.) 

En  Banc. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Clay  Allen,  Judge. 

On  reargument. 

For  decision  of  department,  see  201  Pac. 
449.    Affirmed. 

Walter  F.  Meier  and  Edwin  P.  Ewlng,  both 
of  Seattle,  for  city  of  Seattle. 

Malcolm  Douglas  and  Howard  A.  Hansrai, 
both  of  Seattle,  for  King  county. 

James  B.  Howe,  Hugh  A.  Talt,  Edgar  L. 
Crlder,  and  Norwood  W.  Broclcett,  all  of 
Seattle,  for  Puget  Sound  Power  &  Light  Co. 

PER  CURIAM.  This  cause  was  reargued 
before  the  court  en  banc  on  May  22,  1822. 
Deeming  ourselves  fully  advised  In  the  prem- 
ises, and  a  majority  of  the  judges  being  »t  the 
viiinion  that  the  cause  was  correctly  disposed 
of  by  the  decision  of  Department  2,  reported 
in  201  Pac.  449,  the  judgment  is  affirmed  for 
the  reasons  the'reln  stated  and  as  therein  di- 
rected. 
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MULLINS  SAW  MILL  CO. 
(No,  16777.) 

(Supreme  (3ourt  of  Washington.    June  12, 
1922.) 

En  Banc. 

Appeal  from  Superior  Court,  King  County ; 
Austin  E.  Griffiths,  Judge. 

On  reargument  Departmental  opinion 
(204  Paa  802),  affirmed. 

VInce  H.  Faben,  of  Seattle,  for  appellant 
Raymond  G.  Wright  of  Seattle,  for  re- 
spondent 

PER  (CURIAM.  This  cause  was  reargued 
before  the  court  en  banc  on  May  22,  1922. 
Deeming  ourselves  fully  advised  In  the  prem- 
ises, and  the  judges  being  of  the  opinion  that 
the  cause  was  correctly  disposed  of  by  the 
decision  of  Department  2,  reported  in  204  Pac- 
802,  the  Judgment  is  alfirmed,  for  the  rea- 
sons therein  stated  and  as  therein  directed. 


(189  Cal.  79) 
STOKES    V.    WATKINSON.      (S.    F.   9593.) 

(Supreme   Court   of   California.     June  6, 
1922.) 

1.  Municipal  corporatioss  4=»S72— "Refusal" 
to  pay  assessment  ne(>essary  before  liability 
for  attorney's  fee  arises  In  suit  on  assess- 
ments  for  public  Improvements. 

Under  the  Street  Improvement  Act  of 
1911,  §  27,  as  amended  by  St  1915,  p.  1469, 
i  11,  providing  that  where  personal  demand 
has  been  made  on  the  owner  of  property  or  liis 
agent  for  an  assessment  for  a  public  im- 
provement, the  plaintiff  shall  recover  such  sum 
as  the  court  may  fix  as  attorney's  fees,  and, 
when  suit  has  been  brought,  after  a  personal 
demand  has  been  made  and  a  refusal  to  pay 
Such  assessment  bo  demanded,  an  attorney's 
fee  of  $16  may  be  recovered,  notwithstanding 
the  suit  may  be  settled  or  tender  made  before 
recovery,  and  providing  that  a  single  action 
may  be  brought  irrespective  of  the  number  of 
lots  assessed  where  the  parties  defendant  are 
identical,  and  giving  the  court  power  to  con- 
solidate separate  actions  brought  in  such  cas- 
es, where  suit  is  brought  on  separate  assess- 
ments after  a  demand  and  a  refusal  of  pay- 
i  ment,  an  attorney's  fee  of  $15  accrues  on  fil- 
ing of  the  complaint  and  the  subsequent  con- 
solidation of  actions  would  not  deprive  an 
attorney  of  the  specified  fee,  but  such  a  "re- 
fusal" must  be  more  than  neglect  to  pay,  and 
must  be  equivalent  to  denial  of  a  demand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Refuse 
—Refusal.) 

2.  Municipal  corporations  <S=>527— Statute  per- 
mitting collection  of  attorney's  fee  for  non- 
payment of  assessment  must  be  strictly  con- 
strued. 

The  Street  Improvement  Act  of  1911,  §  27, 
as  amended  by  St.  1915,  p.  1469,  i  11,  provid- 
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iog  for  the  collection  of  an  attorney's  fee  as 
a  penalty  for  nonpayment  of  a  tax  for  public 
improvement,  must  be  strictly  construed. 

3.  Munioipal  corparations  ®=>572-- Delay  in 
paying  assessments  field  Insufficient  to  show 
refusal  to  pay  authorizing  collection  of  at- 
torney's fee. 

In  separate  actions  to  foreclose  street 
assessment  liens  against  331  lots  owned  by  de- 
fendant's testator,  under  the  Street  Improve- 
ment Act  of  1911,  {  27,  as  amended  by  St 
1915,  p.  1469,  §  11,  providing  for  collection 
of  $15  attorney's  fee  in  each  suit  after  a  de- 
mand and  refusal  of  payment  of  the  assess- 
ment, where  the  owner  of  the  lots  did  not  re- 
fuse to  pay,  and  stated  that  he  was  short  of 
money,  and  that  he  would  be  paid  some  before 
long,  a  mere  delay  in  payment  was  insufficient 
to  justify  a  finding  of  fact  by  the  trial  court 
that  there  had  been  a  refusal  to  pay  the  as- 
ssessmentB. 

4.  Municipal  corporations  <e=3572-AmouDt  of 
attorney's  fee  to  be  allowed  plaintiff  in  suit 
on  street  assessments,  in  absence  of  a  re- 
fusal to  pay.  Is  In  discretion  of  triaJ  court 

In  an  action  by  the  owner  of  liens  for 
street  assessments  against  a  property  owner, 
to  foreclose  the  liens  under  Street  Improve- 
ment Act  1911,  S  27,  88  amended  by  St.  1915, 
p.  1469,  S  11,  the  amount  of  the  attorney's 
fees  to  be  allows  plaintiff  in  absence  of  a 
demand  and  refusal  of  payment  by  the  property 
owner  is  in  the  discretion  of  the  trial  court. 

In  Bank. 

Appeal  from  Superior  Court,  Contra  Costa 
County;   A.  B.  McKenzie,  Judge. 

Action  by  G.  H.  Stokes  against  Henrietta 
P.  Watklnson.  From  a  judgment  allowing 
plaintiff  less  attorney's  fees  than  he  asked, 
plaintiff  appeals.    Affirmed. 

See,  also,  201  Pac  134. 

Faulkner  ft  Faulkner,  of  San  Francisco, 
for  appellant. 

Wm.  T.  Kearney,  of  Richmond,  and  Ed- 
ward C.  Harrison,  of  San  Francisco,  for  re- 
spondent 

WII^UR,  J.  [1]  The  plaintiff  brought 
331  separate  suits  for  the  foreclosure  of  as- 
sessments levied  against  331  separate  lota 
owned  by  the  defendant's  testator  upon  an 
assessment  made  by  the  street  superintend- 
ent of  the  city  of  Richmond  for  the  con- 
struction of  sewers  in  said  dty,  by  which  a 
separate  amount  was  assessed  against  each 
lot  as  provided  in  the  Street  Improvement 
Act  of  1911  (St  1911,  p.  730).  This  appeal 
by  the  plaintiff  involves  his  right  to  a  sepa- 
rate attorney's  fee  of  $15  in  43  of  these  sep- 
arate cases  which  were  consolidated  by  the 
trial  court  Before  the  trial  the  defendant 
offered  to  allow  Judgment  for  the  full 
amount  of  the  assessment  but  without  costs 
or  attorney's  fees.  Upon  the  refusal  of  this 
offer  the  defendant  filed  an  answer  attack- 
ing the  validity   of   the   assessment     The 


trial  court  rendered  judgment  In  favor  of 
the  plaintiff  for  the  foreclosure  of  the  street 
assessment  liens  amounting  to  $15.08  on 
each  lot  and  costs,  but  only  allowed  $25  as 
an  attorney's  fee,  fixing  the  amoimt  of  60 
cents  as  the  attorney's  fee  npoo  each  sepa- 
rate action.  Appellant  contends  that  be 
Uhonld  have  been  allowed  $15  as  attorney's 
fee  in  each  of  the  actions  so  consolidated, 
making  an  aggregate  attorney's  fee  therein 
of  $645.  The  plaintiff  bases  his  claim  to  an 
allowance  upon  section  27  of  the  Street  Im- 
provement Act  of  1911,  as  amended  in  1915 
(State.  1916,  p.  1469,  f  11).  This  sectI<M  au- 
thorizes the  recovery  of  the  unpaid  assess- 
ment with  interest  at  10  per  c«nt.  per  annum 
In  a  suit  brought  not  less  than  35  days  after 
the  date  of  the  warrant.  The  provision  with 
reference  to  attorney's  fees  la  as  follows : 

"And  in  all  cases  of  recovery  under  the  pro- 
visions of  this  act,  where  personal  demand  has 
been  made  upon  the  owner  or  his  agent  but 
not  otherwise,  the  plaintiff  shall  recover  such 
sum  as  the  court  may  fix,  in  addition  to  the 
taxable  cost  as  attorney's  fees,  but  not  any  per- 
centage upon  said  recovery.  And  when  suit 
has  been  brought,  after  a  personal  demand  baa 
been  made  and  a  refusal  to  pay  such  assess- 
ment so  demanded,  the  plaintiff  shall  be  enti- 
tled to  have  and  recover  the  sum  of  fifteen 
dollars  as  attorney's  fees,  in  addition  to  all 
taxable  costs,  notwithstanding  that  the  suit 
may  be  settled  or  a  tender  may  be  made  before 
a  recovery  in  said  action,  and  he  may  have 
judgment  therefor." 

This  section  also  makes  provision  for  the 
bringing  of  a  single  suit  against  the  owner 
of  a  number  of  lots  and  for  the  consolida- 
tion of  separate  suits  as  follows: 

"It  shall  be  competent  to  bring  a  single  ac- 
tion under  any  such  assessment  irrespective  of 
the  number  of  lots  assessed  where  the  parties 
defendant  are  identical,  and  where  separate 
actions  are  brought,  the  same  may  be  consol- 
idated by  order  of  the  court" 

Upon  a  similar  but  not  Identical  provlsioD 
of  the  Vrooman  Act  (Stats.  1885,  p.  147,  |  12. 
amended.  Stats.  1889,  p.  168,  §  12)  It  waa 
held  in  Hughes  v.  Alsip,  112  CaU  587,  44 
Pac.  1027,  and  McCaleb  v.  Dreyfus,  156  Cat 
204,  103  Pac.  924,  that  the  plaintiff  was  eor 
titled  to  only  one  attorney's  fee  where  he 
included  in  one  complaint  several  causes  of 
action  arising  out  of  street  assessment  liens. 
In  Realty,  etc.,  Mtg.  Co.  v.  Superior  (yourt, 
165  Cal.  543,  132  Pac.  1048,  It  was  held  tbat 
the  plaintiff  could  bring  separate  actions  for 
each  assessment,  and  that  he  was  entitled 
to  $15  attorney's  fee  in  each  action  under 
section  12  of  the  Vrooman  Act,  and  tbat  a 
subsequent  consolidation  by  the  court  of 
such  actions  would  not  deprive  him  of  an 
attorney's  fee  in  each  separate  action.  In 
that  regard  the  court  stated  as  follows: 
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"Tnifle  the  effect  of  a  consolidation  of  ac- 
tions is  that  for  the  parposes  of  all  farther 
proceedings,  snch  as  trial,  etc.,  the  cases  are 
to  be  treated  as  if  all  the  causes  of  action  bad 
been  nnited  originally,  we  are  entirely  satisfied 
that  the  consolidation  should  not  be  held  to 
have  the  effect  of  depriving  a  party  of  his 
right  to  recover  legal  costs  already  paid,  or  as 
to  which  the  right  of  the  plaintiff  had  accmed. 
Soch  we  believe  to  be  the  situation  as  to  the 
attorney  fee  provided  for  in  such  cases  as 
these.  The  fee  is  one  fixed  by  statute,  and 
the  trial  court  Is  entirely  without  discretionary 
power  in  regard  thereto.  The  plaintiff  is  en- 
titled to  it  as  matter  of  right  under  the  terms 
of  the  statute,  in  any  action  properly  instituted 
by  him,  in  the  event  that  he  ultimately  recov- 
ers therein.  In  the  cases  involved  here,  the 
plaintiff  had  the  absolute  legal  right  to  com- 
mence a  separate  action  on  each  cause  of  ac- 
tiob,  with  the  result  that,  under  the  express 
terms  of  the  statute,  he  became  entitled  to  a 
fifteen  dollar  attorney  fee  in  each,  in  the 
event  of  recovery.  We  are  satisfied  that  the 
trial  court  could  not  impair  this  right  by  any 
order  of  consolidation,  any  more  than  It  could 
impair  it  without  a  consolidation." 

Section  12  of  the  Vrooman  Act  as  origi- 
nally enacted  (Stats.  188(5,  pp.  147.  167)  con- 
tained the  followliig  provision  coDcemlng  at- 
torney's fee: 

"  *  •  •  And  in  all  cases  of  recovery,  under 
the  provisions  of  this  act,  th»  plaintiff  shall 
recover  the  sum  of  fifteen  dotiars.    •    •    «  " 

That  statute  also  authorized  the  street  su- 
perintendent to  receive  the  amount  due  on 
any  assessment  at  any  time  and  to  give  a 
good  and  sufficient  discbarge  therefor,  and 
enter  a  satisfaction  of  the  lien  upon  the  rec- 
ord of  the  assessment,  providing,  however, 
that,  after  suit  was  brought  to  enforce  the 
lien,  the  lien  should  not  be  discharged  with- 
out the  payment  of  plaintift's  costs.  Stats. 
1885,  pp.  147,  166,  §  10.  Thus  the  defendant 
hy  payment  before  Judgment  could  defeat 
the  plaintiff's  claim  to  attorney's  fees. 

As  amended  in  1889  (Stats.  1889,  p.  168) 
section  12  provided  as  follows: 

"And  In  all  cases  of  recovery  under  the  pro- 
visions of  this  act,  the  plaintiff  shall  recover 
the  sum  of  fifteen  dollars,  in  addition  to  the 
taxable  cost,  as  attorney's  fees,  but  not  any 
percentage  upon  said  recovery.  And  when 
suit  has  been  brought,  after  a  personal  demand 
has  been  made  and  a  refusal  to  pay  such  as- 
sessment so  demanded,  the  plaintiff  shall  also 
be  entitled  to  have  and  recover  said  sum  of 
fifteen  dollars  as  attorney's  fees.  In  addition 
to  all  taxable  costs,  notwithstanding  that  the 
suit  may  be  settled  or  a  tender  may  be  made 
before  a  recovery  in  said  action,  and  he  may 
have  judgment  therefor." 

It  Is  to  be  observed  that  the  $16  is  to  be 
recovered  in  every  case  where  foreclosure  Is 
decreed.  Such  recovery  is  in  the  nature  of 
a  statutory  penalty.  Engebretsen  v.  Gay, 
158  Cal.  30, 100  Pac.  879.  If,  however,  there 
tiad  l)een  a  personal  demand  and  a  refusal 


to  pay  the  assessment,  then  the  sum  of  $15 
was  payable  notwithstanding  a  settlement 
or  a  (tender  of  pasonent 

The  Street  Improvement  Act  of  1911,  as 
originally  enacted  (Stats.  1911,  f  27,  pp.  730, 
746),  and  as  amended  in  1915  (Stats.  1916,  | 
27,  p.  1469),  is  essentially  different,  in  that 
the  latter  act  provides  that  the  recovery  of 
attorney's  fees  can  only  be  had  where  there 
is  a  personal  demand,  and  shall  be  such  sum 
as  the  court  may  fls.  This  statute,  like  the 
Vrooman  Act,  also  provides  that,  where 
there  has  been  a  personal  demand  tfnd  a  re- 
fusal to  pay  the  assessment  so  demanded, 
the  plaintiff  shall  be  entitled  to  have  and 
recover  the  sum  of  $15  as  attorney's  fees, 
in  addition  to  all  taxable  costs,  etc.  The 
attorney's  fee  is  no  longer  fixed  arbitrarily 
by  ,the  statute  at  $16  in  every  case,  but  is 
within  the  discretion  of  the  trial  court,  and 
allowable  only  after  perscmal' demand.  The 
court  also  has  the  discretion  to  consolidate 
separate  actions  for  the  collection  of  sepa- 
rate assessments  as  was  done  in  this  case. 
Thus  by  the  terms  of  the  Vrooman  Act  (sec- 
tion 12)  the  right  to  a  separate  attorney's 
fee  upon  each  separate  assessment  to  the 
same  owner  depended  upon  the  election  of 
the  lien  claimant  either  to  set  forth  the  sev- 
eral assessments  in  separate  counts  in  a 
single  complaint,  in  which  case  be  could  re- 
cover but  $15  attorney's  fee,  or  to  bring  a 
separate  actlcm  upon  each  count,  in  which 
case  he  could  recover  $15  in  each  action. 
But,  under  section  27  of  the  Street  Improve- 
ment Act  of  1911,  supra,  the  court  had  pow- 
er In  the  exercise  of  a  sound  discretion  not 
ohly  to  consolidate  all  the  separate  cases, 
but  to  fix  a  single  attorney's  fee  in  the  con- 
solidated action  when  and  only  when  a  per- 
sonal demand  had  been  made  upon  the  own- 
er. If  the  demand  upon  the  owner  for  pay- 
ment was  met  by  a  refusal,  the  statute 
expressly  provides  that  the  attorney's  fee 
accrued  notwithstanding  the  suit  may  be 
settled  or  tender  made  before  recovery. 

Thus  the  statute  makes  a  distinction  be- 
tween a  personal  demand  and  a  failure  to 
pay  and  a  demand  followed  by  a  refusal  to 
pay.  As  was  said  by  the  Supreme  Court  of 
■Maine  in  the  case  of  Inhabitants  of  Cape 
Elizabeth  v.  Boyd,  86  Me.  317,  29  AtL  1062: 

"A  refusal  to  pay  a  tax  is  one  thing.  A 
failure  to  pay  is  another.  The  former  may  be 
the  result  of  willfulness  or  a  denial  of  the  le- 
gality of  the  tax.  The  latter  may  be  the  re- 
sult of  sickness  and  poverty  and  an  utter  in- 
ability to  pay.  In  the  former  case,  an  action 
may  be  expedient.    In  the  latter,  inexpedient." 

For  some  purposes  a  failure  to  pay  after 
demand  is  deemed  equivalent  to  a  refusal 
(Kimball  v.  Rowland,  6  Gray  [72  Mass.]  224, 
225) ;  but  ordinarily  a  refusal  means  more 
than  neglect,  and  is  equivalent  to  a  denial 
of  a  demand  (Parish  v.  Wheeler,  22  N.  Y. 
494,  514;   Bowen  t.  Toung,  75  N.  Y.  Supp. 
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1027,  1029;  Burns  et  al  ▼.  Fox.  113  Tnd. 
205,  14  N.  E.  541 ;  Duffy  v.  State,  37  Misc. 
Rep.  547,  60  Neb.  812,  84  N.  W.  264;  Brook- 
lyn Heights  R.  Co.  v.  Brooklyn  City  R.  Co., 
105  App.  Div.  88,  93  N.  Y.  Supp.  849;  People 
▼.  Perkins,  85  Cal.  509,  26  Pac.  245). 

[J]  Under  this  statute  the  "refusal"  which 
upon  the  bringing  of  the  action  vests  In  the 
plaintiff  a  right  to  an  attorney's  fee  must  be 
something  more  thsm  a  mere  failure  to  pay 
resulting  from  an  inability  or  unwillingness 
to  make  the  pajonent  It  must,  in  sliort,  be 
a  refusal'  to  pay  as  distinguished  from  mere 
neglect  The  lien  is  valid  for  two  years,  and 
the  lien  claimant  Is  not  compelled  to  bring  his 
action  for  two  years.  If  the  property  holder 
Intends  to  contest  the  validity  of  the  assess- 
ment, and  for  that  reason  refuses  to  pay  the 
amount  thereof,  such  refusal  would  necessi- 
tate the  brlnghig  of  a  suit  for  foreclosure, 
but.  If  the  property  holder  merely  asks  for 
time  In  which  to  secure  the  money  with 
which  to  pay  the  assessment,  or  promises  In 
good  faith  to  pay  at  some  future  time,  or 
merely  fails  to  pay,  there  has  been  no  "re- 
fusal" within  the  meaning  of  the  statute 
which  penalizes  such  refusal  by  making  the 
attorney's  fee  accrue  at  once  upon  the  filing 
of  the  complaint.  The  statute  permitting 
the  collection  of  the  attorney's  fee  as  a  pen- 
alty for  nonpayment  of  tax,  like  all  statutes 
imposing  a  tax,  must  be  strictly  construed. 

In  this  case,  If  there  was  a  personal  de- 
mand without  a  refusal  to  pay,  the  statute 
provides  that  the  court  shall  fix  the  attor- 
ney's fee,  and  under  this  statute,  construed 
in  the  light  of  Realty,  etc.,  Mtg.  Co.  v.  Su- 
perior Court,  supra,  where  separate  actions 
are  brought  upon  several  assessments  after 
personal  demand  and  a  refusal  to  pay,  the 
eight  to  at  least  $15  attorney's  fee  would 
accrue  In  each  action  upon  the  filing  of  the 
complaint.  The  subsequent  consolidation  of 
the  actions  would  not  deprive  the  plaintiff 
of  this  attorney  fee  which  had  accrued  upon 
the  beginning  of  the  several  actions.  It  is 
claimed  In  this  case  that  there  was  such  a 
refusal  to  pay  after  personal  demand.  The 
court  so  finds  the  fact. 

[3]  The  respondent  claims  that  there  Is  no 
evidence  to  support  the  conclusicm  of  the 
court  that  the  defendant  refused  to  pay  the 
street  assessments.  The  evidence  relied  upon 
by  the  appellant  to  establish  such  refusal 
consists  of  a  conversation  between  defend- 
ant's testator  and  Fred  O.  Meyers,  the  con- 
tractor in  whose  favor  the  asses.snient  was 
levied,  and  who  subsequently  assigned  his 
assessments  to  plaintiff  for  collection.  He 
testified  that  he  made  a  demand  upon  Mr. 
Watkinson,  defendant's  testator,  some  time 
In  March,  1916,  a  month  or  two  before  he 
died;  that  Mr.  Watkinson  replied  that  he 
was  short  of  money,  and  that  he  would  see 
about  it  pretty  soon.    The  witness  testified: 

"I  said  it  should  be  paid,  and,  if  it  wasn't 
paid,   I   was   going   to  sell   the   aseessmcntB. 


*  •  •  Q.  Did  he  say  he  would  pay  yon,  If  at 
all?  A.  Well,  he  naturally  said  they  were  » 
little  short  of  money.  Q.  That  la  all  he  saib 
when  you  made  the  demand  upon  him  for  the 
money  due?  A.  Of  course,  he  even  said  that 
the  People's  Water  Company  had  not  paid  him 
—that  he  was  going  to  get  some  money  from 
them  pretty  quick." 

On  cross-examination  the  witness  stated 
that  Mr.  Watkinson  told  him  that  he  was 
expecting  to  get  some  money  from  the  Peo- 
ple's Water  Company,  but  that  he  was  tem- 
porarily pressed  for  a  little  money.  This 
evidence  falls  far  short  of  proof  of  a  refusal 
to  pay.  On  the  contrary.  It  Indicates  a  will- 
ingness to  pay  only  defeated  by  a  lack  of 
funds.  The  failure  to  pay  rendered  the  own- 
er liable  for  Interest  and  costs,  and  a  rea- 
sonable attorney's  fee,  but  the  discretion  'of 
the  court  was  not  limited  to  a  minimum  fee 
of  $15  In  each  action,  In  the  absence  of  a 
refusal. 

It  is  conceded  that  a  failure  to  pay  after 
a  personal  demand  and  the  lapse  of  an  un- 
reasonable time  for  payment  might  Justify 
the  court  In  concluding  that  there  had  been 
a  refusal;-  but  here  the  owner  died  within 
two  or  three  montlia  after  the  demand,  and 
no  claim  or  demand  was  made  upon  tbtt  ex- 
ecutrix of  his  wllL  As  the  penalty  for  re- 
fusal to  pay  the  assessment  was  greater 
than  the  assessment  (if  we  include  the  costs 
and  attorney's  fee  in  each  separate  action), 
it  would  seem  but  reasonable  that  the  de- 
fendant should  have  some  notice  or  warning 
that  the  plaintiff  intended  to  treat  the  de- 
fendant's delay  In  payment  as  a  refusal  to 
pay  the  assessment.  However  that  may  be, 
in  the  absence  of  any  actual  refusal,  and  in 
the  presence  of  an  implied  promise  to  pay 
and  the  subsequent  death  of  the  owner,  the 
mere  delay  in  this  case  was  insufficient  to 
justify  the  finding  of  fact  by  the  trial  court 
that  there  had  been  a  refusal  to  pay  the  as- 
sessments. 

In  this  connection  it  may  be  noted  that 
the  Legislature  in  session  at  the  time  the 
decision  in  Realty,  etc.,  Mtg.  Co.  v.  Superior 
Court,  supra,  was  under  consideration  by 
this  court  amended  section  12  of  the  Troo- 
man  Act,  so  as  to  require  a  written  demand 
personally  served  upon  the  owner,  and  a 
failure  to  pay  for  10  days  after  audi  demand 
as  a  condition  precedent  to  the  maintenance 
of  the  foreclosure  action,  and  as  a  basis  of 
a  claim  for  $15  attorney's  fee  In  the  action 
unless  one  year  has  elapsed  after  the  date 
of  the  assessment.  The  amended  secticm  re- 
quired the  court  to  ccmsolidate  separate  ac- 
tions, and  to  allow  only  $15  attorney's  fee 
in  the  consolidated  action  "unless  otherwise 
ordered  by  the  court,"  and  permitted  such 
allowance  of  attorney's  fees  upon  settlement 
or  tender  (Stats.  1913,  pp.  402,  408,  |  12,  ap- 
proved June  6,  1913).  The  amendment  of 
1915  to  the  Improvement  Act  of  1911  (Stats 
191^  pp.  1464,  1469,  i  27).  retained  the  pr» 
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visions  of  the  law  of  1911  (section  27)  now 
under  discussion,  but  the  amendment  of  1921 
(Stats.  1921,  p.  218,  §  1)  provides  for  the  re- 
covery of  a  reasonable  fee  after  a  personal 
demand  In  the  f<M«closure  or  upon  settle- 
ment or  tender  where  demand  and  refusal 
to  pay  has  been  shown,  and  also  provides: 

"That  if  the  court  finds  an  unnecessary  num- 
ber of  actions  have  been  brought,  where  the 
parties  are  identical,  it  may  allow  the  costs  of 
one  action  only." 

These  amendments  show  the  continued  ef- 
fort of  the  Legislature  to  distinguish  be- 
tween a  mere  failure  to  pay  after  a  oon- 
structlve  demand,  a  failure  to  pay  after  a 
personal  demand,  and  a  refusal  so  to  do 
after  a  personal  demand.  Our  reference  to 
amendments  to  the  Vrooman  Act  in  1913  and 
to  the  Improvement  Act  of  lOil  in  1921  are 
only  relevant  in  this  action  to  emphasize  the 
distinction  already  pointed  out  betwe«i  the 
language  of  section  27  of  the  act  of  1911  and 
the 'provisions  of  section  12  of  the  Vrooman 
Act  of  1885,  as  amended  in  1889,  construed 
in  the  cases  relied  upon  by  the  parties  and 
hereinbefore  dted. 

[4]  The  matter  of  the  amount  of  the  at- 
torney's fees  to  be  allowed  plaintiff.  In  the 
absence  of  a  refusal  to  pay  on  the  part  of 
the  owner  after  a  personal  demand  so  to  do, 
is  In  the  discretion  of  the  trial  court. 

Judgment  afiSrmed.  , 

We  concur:  SHAW,  O.  J.;  LBNNON, 
J.;  liAWLOE,  J.;  SLOANB,  J.;  SHUKT- 
LEFP,  J. 


(57  Cal.  App.  470) 

LEDE8MA  V.  STANLEY.    (Civ.  3832.) 

(District  Onrt  of  AppeqJ,  Second  District,  Di- 
vision  1,   California.    April   27,   1922.) 

Parent  aad  child  «=9l2— Widow  aoqaleselng  In 
beaeflt*  of  exchange  of  property  assignable  to 
her  cannot   maintain   action  for  conversion 
thereof. 
Where  son  of  decedent,  whose  estate  con- 
sisted solely  of  a  team  and  wagon  of  the  value 
of  $S0O,  exchanged  it  in  part  payment  for  in- 
terest in  a  track  which  he  nsed  tor  snpitort  of 
his   mother  and  family,   and  the  mother  had 
knowledge  of  the  nse  of  the  tni<A,  held  that 
nnder  Code  Civ.  Proc.  |  1469,  the  mother  as 
widow  of  decedent  could  have  had  the  prop- 
erty assigned  absolutely  to  her,  and  could  not 
maintain  an  action  for  conversion  of  the  prop- 
erty, when  on  default  of  the  payments  on  truck 
vendee  recovered  it. 

Appeal  from  .  Superior  Conrt,  Ventnra 
County ;  Merle  J.  Rogers,  Judge. 

Action  by  Margarita  Guzman  de  Ledesma, 
as  administratrix  of  Odilon  Ledesma,  deceas- 
ed, against  Clarence  E.  Stanley.  Prom  a 
judgment  foi^  defendant,  plalntifr  appeals. 
AfDrmed. 
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Scott  litcReynoIds,  of  Ventura,  for  appel- 
lant. 

Drapeau,  Orr  &  Oardner,  of  Ventura,  for 
respondent. 

JAMES,  J.  This  action  was  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
a  team  of  horses,  a  wagon,  and  a  set  of  har- 
ness, which  It  was  alleged  were  of  the  value 
of  $500.  Judgment  was  for  the  defendant. 
The  plaintiff  has  api)ealed. 

Plaintiff  was  the  widow  of  her  Intestate. 
The  husband  died  November  19, 1919,  leaving 
surviving  him,  besides  plaintiff,  several  mi- 
nor children,  the  eldest'  of  whom  was  a  son 
about  the  age  of  18  years.  The  only  prop- 
erty owned  by  the  husband  at  the  time  of  his 
death  was  that  mentioned  in  plalntitTs  com- 
plaint. The  team  and  wagon  had  been  used 
by  the  husband  and  father  to  aid  in  provid- 
ing support  for  the  family,  in  which  endeavor 
he  was  assisted  by  the  son  mentioned.  Aft- 
er his  death  the  boy  assumed  the  responsi- 
bility of  earning  a  livelihood  for  the  family, 
and  continued  to  use  the  team  and  wagon  for 
such  purpose.  About  the  1st  of  February, 
1920,  he  arranged  with  two  men,  close  rela- 
tives of  his,  to  enter  Into  a  business  partner- 
ship to°  do  hauling.  It  was  agreed  that  they 
should  purchase  a  motortruck.  It  was  fur- 
ther arranged  that  the  team  and  wagon  here- 
inbefore referred  to,  together  with  a  similar 
outfit  ovnied  by  hia  associates,  should  be 
lumped  together  and  delivered  to  the  defend- 
ant, who  was  a  dealer  in  motortrucl^s,  as  an 
Initial  payment  on  the  purchase  of  a  truck. 
The  purchase  price  of  the  truck  was  in  ex- 
cess of  $3,000,  and  the  horses,  wagons  and 
harness  were  taken  in  at  a  credit  value  of 
about  $950.  The  boy  and  his  associates  took 
the  track,  used  it  in  conducting  the  business 
of  hauling  merchandise  and  products,  and 
divided  the  income  received  therefrom.  That 
portion  of  the  income  received  by  the  boy  he 
delivered  to  his  mother  for  use  in  support  of 
the  family.  More  than  four  months  elapsed, 
and,  the  vendees  having  failed  to  make  pay- 
ments required  of  them,  the  vendor,  exercis- 
ing the  right  expressed  in  the  contract,  re- 
covered the  truck.  On  August  25, 1921,  plain- 
tiff received  letters  of  administration  In  the 
matter  of  the  estate  of  her  husband,  and  on 
September  19,  1921,  commenced  this  action. 
As  it  was  asserted  by  her  in  her  testimony 
that  the  deceased  possessed  no  other  proper- 
ty at  the  time  of  his  death  than  the  property 
described  in  her  complaint.  It  is  evident  that 
the  sole  purpose  of  instituting  the  probate 
proceedings  was  to  obtain  the  necessary  au- 
thority to  commence  this  suit  In  the  repre- 
sentative capacity  indicated.  The  position 
taken  by  the  administratrix  is  that  there  was 
no  authority  in  the  son  to  transfer  title  to 
the  property  in  the  absence  of  some  order 
in  probate  anthoristing  him  so  to  do.     Re- 
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spondent's  answer  to  this  contention  is  that, 
as  the  value  of  the  property  was  less  than 
$1,500,  appellant,  as  the  widow  of  the  de- 
ceased, had  the  right  under  the  provisions  of 
section  1469,  Code  of  Civil  Procedure,  to  have 
the  property  assigned  absolutely  to  her,  and 
that  any  act  committed  by  her  showing 
an  acquiescfflice  in  or  an  adoption  of  the 
transaction  as  made  by  the  son  would  ef- 
fectually estop  her  from  denying  effect  to  the 
contract.  That  contention  seems  to  be  fully 
sustained  by  the  pleadings,  evidence,  and 
the  flndings  made  by  the  court.  The  widow 
was  entitled  to  have  the  property  set  apart 
to  her  as  a  matter  of  right  and  wholly^  free 
from  the  claims  of  creditors.  Estate  of  Palo- 
mares.  63  Cal.  402:  Estate  of  Atwood,  127 
Cal.  427,  59  Pac.  770.  While  she  testified 
that  she  did  not  consent  to  the  plan  of  her 
son  to  exchange  the  team  and  wagon  as  part 
payment  for  the  truck,  she  admittedly  was 
fully  Informed  of  the  transaction,  knew  that 
the  son  was  using  the  truck  In  earning  mon- 
ey for  the  support  of  the  family,  and  receiv- 
ed and  used  those  earnings.  She  at  no  time 
prior  to  the  bringing  of  this  suit  (which  was 
commenced  nearly  2  years  after  the  truck 
was  purchased)  notifled  the  defendant  that 
she  disclaimed  any  agency  in  her  son  to  act 
in  the  transaction. 
The  Judgment  Is  affirmed. 

We  concur:    CONREY,  P.  J. ;  SHAW,  J. 


(57  Cal.  App.  620) 

WIXOM  V.   DAVIS.     (Civ.  3802.) 

(District   Court   of   Appeal,    Second   District, 

Division   1,    California.     May  5,   1022. 

Rehearing  Denied  June  1,  1022.) 

Chattel  mortgagee  «=»  1 62— Mortgagee  held  en- 
titled to  possession  on  default  of  mortgagor. 
In  view  of  Civ.  Code,  §i  2027,  2967,  3005. 
and  Code  Civ.  Proc.  {  604,  a  chattel  mortgagee 
is  entitled  to  possession  of  the  mortgaged 
goods  on  default  by  mortgagor. 

Appeal  from  Superior  Court,  Imperial 
County;    M.  W.  Conkllng,  Judge. 

Action  by  Bertha  E.  Wixom  against  George 
Herrick  Davis.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

H.  E.  Gleason,  for  appellant 
J.  F.  Seymour,  of  El  Centro,  for  respond- 
ent. 

CONRET,  P.  J.  This  is  an  action  brought 
by  the  owner  of  a  chattel  mortgage  to  re- 
cover damages  for  conversion  of  the  mort- 
gaged property.  Judgment  having  been  en- 
tered in  favor  of  defendant,  plaintiff  appeals 
therefrom. 

The  mortgage,  which  was  recorded  in  the 
office  of   the  county   recorder  of  Imperial 


county  on  the  13th  day  of  February,  1920, 
covered  an  undivided  one-third  interest  In 
16  bales  of  cotton  of  the  value  of  $1,442. 
The  mortgage  notes  matured  May  1,  1920. 
The  balance  unpaid  thereon  at  the  time  of 
the  alleged  conversion  exceeded  one-third  of 
the  value  of  the  cotton.  The  court  found 
that  during  the  months  of  Octoher  and  No- 
vember, 1920,  the  defendant  took  and  carried 
away  said  cotton,  and  sold  and  disposed  of 
the  same  to  his  own  use,  pursuant  to  the 
terms  of  a  certain  agreement  dated  October 
25,  1920,  entered  into  between  the  defendant 
and  certain  other  parties,  one  of  which  was 
one  of  the  makers  of  the  notes  held  by  the 
plaintiff.  It  is  foimd  that,  under  this  agree- 
ment, the  makers  of  the  notes  held  by  plain- 
tiff were  to  work  on  the  defendant's  ranch 
and  raise  cotton.  The  defendant  was  to 
furnish  all  moneys  for  the  planting,  cultiva- 
tion, and  raising  of  the  cotton,  and  the  title 
of  all  cotton  raised  on  the  land  was  to  re- 
main in  the  name  of  the  defendant  After 
payment  of  all  expenses,  the  makers  of  the 
notes  were  to  receive  three-fourths  of  the 
profits,  if  any  there  were,  and  the  defendant 
one-fourth.  There  were  no  proSts.  The 
court  further  found  "that  the  defendant  ex- 
pended In  the  matter  of  expense  connected 
with  said  crop  herein  referred  to  the  sum  of 
$2,511.74;  that  there  was  received  from  the 
sale  of  the  cotton  from  the  first  picking 
$1,405.15;  that  there  was  no  deficiency,  but 
there  was  a  loss  and  no  profit"  From  these 
facts  the  court  concluded  "that  the  defend- 
ant did  not  convert  the  said  cotton  to  the 
plaintiff's  damage"  in  any  sum  whatever, 
and  that  the  defendant  was  entitled  to  Judg- 
ment for  costs. 

On  the  facts  found,  it  is  manifest  that  the 
16  bales  of  cotton  could  not  have  been  any 
part  of  the  cotton  referred  to  In  the  agree- 
ment of'  October  25th.  The  cotton  taken  and 
sold  by  the  defendant  in  October  and  Novem- 
ber could  not  have  been  planted  and  raised 
In  five  weeks.  The  facts  found  concerning 
the  agreement  of  October  25th,  even  if  the 
plaintiff  had  Aot  been  a  stranger  thereto, 
were  Immaterial  to  the  plaintiff's  cause  of 
action. 

The  plaintiff  alleged,  and  the  answer  de- 
nied, that  at  the  time  of  the  alleged  conver- 
sion the  plaintiff  was  entitled  to  possession 
of  the  mortgaged  property.  Upon  this  Issue 
the  findings  are  silent  Section  2927,  Civil 
Code,  reads  as  follows: 

"A  mortgage  does  not  entitle  the  mortgage 
to  the  possession  of  the  property,  unless  au- 
thorized by  the  express  terms  of  the  mortgage; 
but  «fter  the  execution  of  the  mortgage  the 
mortgagor  may  agree  to  such  change  of  pos- 
session without  a  new  consideration." 

Having  in  view  that  section  of  the  Civil 
Code,  the  decisions  usually  have  defined  the- 
mortgagee's  right  of  possession  as  one  de- 
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pending  solely  upon  said  express  agreeoaent. 

5  Cal.  Jur.  p.  115.  We  tiiink  that  there  Is  a 
necessary  exception  In  the  case  of  a  chattel 
mortgage  after  the  debt  secured  thereby  has 
become  due.  This  was  tacitly  recognized  by 
the  Supreme  Court  in  Summerville  v.  Stock- 
ton MiUlng  Co.,  142  Cal.  629,  642,  76  Pac. 
243,  247,  when  the  court  said : 

"A  chattel  mortgage  does  not  pass  title  to 
the  mortgagee  or  give  him  a  right  to  posses- 
sion of  the  mortgaged  property  before  the  debt 
becomes  due.  unless  the  mortgage  so  provides. 
Banic  of  Ulciab  t.  Moore,  106  Cal.  680." 

The  reason  for  the  exception  arises  out 
of  the  statutory  provisions  defining  the  rem- 
edy of  the  mortgagee  on  nonpayment  of  the 
debt. 

"A  mortgagee  of  personal  property,  when 
the  debt  to  secure  which  the  mortgage  was 
executed  becomes  due,  may  foreclose  the  mort- 
gagor's right  of  redemption  by  a  sale  of  the 
property,  made  in  the  manner  and  upon  the  no- 
tice prescribed  by  the  title  on  "pledge,*  or  by 
proceedings  under  the  Code  of  Civil  Proce- 
dure."    Civ.  Code,  {  2967. 

A  pledgee's  sale  must  l>e  made  by  public 
auction,  in  the  manner  of  a  sale  of  personal 
property  under  execution.  That  mode  of  sale, 
where  the  personal  property  is  capable  of 
manual  delivery,  requires  that  the  property 
be  within  view  of  tiiose  who  attend  the  sale, 
av.  Code,  {  3005;  Code  Civ.  Proc.  §  694.  It 
follows  that,  to  make  a  valid  sale  of  person- 
al property,  It  must  be  present  at  the  saie^ 
whether  It  be  sold  as  a  pledge  or  under  or- 
der of  sale  upon  a  decree  of  foreclosure. 
Therefore  it  Is  necessary  that  the  mort- 
gagee, or  some  one  acting  on  his  behalf,  shall 
obtain  such  possession  in  order  that  the 
property  may  be  applied  to  the  payment  of 
the  debt  secured  thereby.    Ely  v.  Williams, 

6  Cal.  App.  455,  457,  92  Pac.  393.  We  con- 
clude that,  from  the  facts  found  in  this  case, 
it  necessarily  followed  that  the  plaintiff  was 
entitled  to  possession  of  the  mortgaged  prop- 
erty at  the  time  of  defendant's  conversion 
thereof. 

The  judgment  la  reversed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


(57  Cal.  App.  515) 

PEOPLE  V.  BARNES.    (Or.  877.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    April  29,  1922.) 

t.  Larceny  «=>22— Bringing  automobile  stolen 
witkoirt  larisdletloB  within  Jurisdiction  Is  a 
felony. 

Under  Pen.  Code,  8  27,  providing  that  all 
who  commit  any  offense  without  the  state 
which,  if  committed  within  tL^  state,  would  be 
larceny,  robbery,   or   enr.bezzlement,   and   bring 


the  property  stolen  or  embezzled  or  are  found 
with  it  or  any  part  of  it  within  the  state,  are 
liable  to  punishment,  and  section  497,  providing 
that  a  person  who  in  another  state  or  country 
bte.ils  or  embezzles  property,  or  receives  it 
knowing  it  to  have  been  stolen  or  embezzled, 
and  brings  it  into  the  state,  is  liable  to  punish- 
ment as  if  the  larceny,  embezzlement,  or  re- 
ceiving had  been  committed  within  the  state, 
where  the  accused  stole  an  automobile  in  a  for- 
eign country  and  brought  it  within  the  state, 
the  offense  committed  was  a  felony. 

2.  Larceny  <S=355— Evidence  held  sufRcient  to 
sustain  conviction  of  bringing  stolen  prop- 
erty Into  the  state. 

In  a  prosecution  for  bringing  an  automobile 
stolen  by  the  accused  in  a  foreign  country  into 
the  state,  evidence  hdd  sufficient  to  sustain  a 
conviction. 

3.  Criminal  law  «=3564( I)— Evidence  held  suf> 
flclent  to  prove  Jurisdiction  of  offense  was  In 
the  court  In  which  the  case  was  tried. 

Under  Pen.  Code,  f  789,  providing  that  the 
Jurisdiction  of  a  criminal  action  for  stealing 
or  embezzling  in  any  other  state  the  property  of 
another  or  receiving  it  knowing  it  to  have  been 
stolen  or  embezzled,  and  bringing  it  into  this 
state,  is  in  any  county  into  or  through  which 
such  stolen  or  embezzled  property  had  bees 
brought,  evidence  held  sufficient  to  prove  ju- 
risdiction of  the  court  of  the  county  in  which 
the  case  was  tried. 

Appeal  from  Superior  Court,  San  Diego 
County;   W.  P.  Gary,  Judge. 

William  A  Barnes  was  convicted  of  bring- 
ing a  stolen  automobile  Into  San  Diego  coun- 
ty, and  he  appeals.    Affirmed. 

Kdward  J.  Kelly,  of  San  Diego,  for  appel- 
lant. 

U.  8.  Webb,  Atty.  Gen.,  and  Arthur  Eeetch, 
Deputy  Atty.  Gen.,  toe  the  People. 

CONREY,  P.  J.  [1]  The  InformaOon  charg- 
ed  that  the  defendant,  having  first  stolen  a 
Ford  touring  car  at  Tla  Juana,  Lower  Cali- 
fornia, Mexico,  the  same  being  the  personal 
property  of  one  M.  L.  McKelvey,  brought  the 
same  into  the  county  of  San  Diego,  state  of 
California.  The  described  offense  is  a  felony. 
Pen.  Code,  H  27  and  497.  Having  been  c<»- 
vlcted  of  this  offense,  defendant  was  sen- 
tenced to  imprisonment  in  the  state  prison, 
and  now  appeals  from  the  Judgment 

The  evidence  establishes  the  following 
facts:  Mrs.  McKelvey,  owner  of  the  car,  per- 
mitted her  son  to  drive  the  car,  and  he  went. 
with  it  to  Tla  Juana.  He  saw  the  defendant 
standing  near  the  place  where  he  parked  the 
car.  When  McKelvey  returned  for  the  car  it 
had  disappeared.  This  was  on  the  27th  day 
of  July,  1921.  The  car  was  a  touring  car, 
model  1920,  and  carried  the  license  number 
369341.  On  the  next  following  day  appel- 
lant arrived  at  the  home  of  one  V.  3.  Knight, 
in  the  county  of  San  IMego,  driving  a  late 
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ttodel  Ford  ttmrlng  car,  and  remained  tb<>re 
about  four  days.  There  Is  no  farther  direct 
identification  of  the  car  that  was  in  his  pos- 
session at  tbat  time.  On  the  10th  day  of 
August  appellant  came  to  the  place  of  busi- 
ness of  one  Green,  near  Balcersfleld,  In  Kern 
county.  He  came  there  in  a  car  which  was 
identified  as  the  car  of  Mrs.  McKelvey.  He 
had  talcen  out  the  certificate  of  registration, 
which  later  was  found  In  the  beddinjg  of  the 
room  assigned  to  him  on  Green's  premises. 
The  license  plates  bearing  the  number  369311 
were  on  that  car  when  he  arrived  there.  He 
told  Mr.  Green  that  his  name  was  J.  McKel- 
vey and  that  he  had  bought  the  car  at  Bl 
Paso,  Texas. 

Appellant  was  arrested  at  Green's  place  In 
Kern  county,  and  was  brought  back  to  San 
Diego  county  by  3.  H.  Kilby,  a  deputy  sheriff 
of  that  county.  Appellant  told  Kilby  that 
he  bought  this  car  at  Ensenada,  in  Lower 
California,  on  the  28th  day  of  July;  that 
on  that  night  he  camped  at  the  Junction  of 
the  highway  and  Rose  Canyon  road.  Kilby 
testified  that  the  Rose  Canyon  road  Joins  the 
state  highway  on  the  north  side  of  La  Jolla, 
in  San  Diego  county. 

[2]  In  support  of  his  appeal,  appellant 
claims  that  the  evidence  is  insufficient  to  sus- 
tain the  conviction,  in  that  there  is  no  evi- 
dence, beyond  the  mere  possession  of  the 
stolen  car  by  him  in  Baliersfield,  which  in 
any  way  connects  him  with  the  theft  of  the 
automobile.  But  there  is  something  more 
proved  than  such  mere  possession.  The  facts 
that  appellant  concealed  the  certificate  of 
registration ;  that  he  claimed  to  have  bought 
a  car  which  was  in  fact  stolen,  and  tbat  he 
assumed  the  family  name  of  the  true  owner, 
and  made  other  false  statements  which  we 
need  not  specUy,  constitute  circumstances 
which,  together  with  the  possession  of  the 
car,  were  sufficient  to  connect  the  defendant 
with  the  larceny  committed  at  Tia  Juana  and 
to  warrant  the  conclusion  that  he  was  the 
guilty  party.  People  v.  Lang,  142  Cal.  482, 
76  Pac.  232 ;  People  v.  Majors  (Cal.  AppO  190 
Pac.  636. 

[3]  Next  it  is  contended  that  the  evidence 
is  not  sufficient  to  prove  Jurisdiction  of  the 
superior  court  of  San  Diego  county  over  the 
offense  charged.  "The  Jurisdiction  of  a  crim- 
inal action  for  stealing  or  embezzling,  in  any 
other  state,  the  property  of  another,  or  re- 
ceiving it  knowing  it  to  have  been  stolen  or 
embezzled,  and  bringing  the  same  into  tliis 
state,  is  in  any  county  into  or  through  which 
such  stoloi  or  emt>ezsled  property  has  been 
brought."  Pen.  Code,  §  789.  The  evidence 
which  we  liave  stated  is  clearly  sufficient  to 
have  warranted  the  jury  in  finding  it  to  t)e 
the  fact  tbat  after  stealing  Mrs.  McKelvey's 
car  at  Tia  Juana,  which  is  near  the  San  Die- 
go county  line,  the  defendant  did  bring  the 
car  into  San  Diego  county. 


The  only  other  iMint  suggested  la  that  the 
court  erred  In  giving  a  certain  instruction, 
in  that  by  such  instruction  the  court  improp- 
erly assumed  that  the  automobile  had  been 
shown  to  have  been  stolen,  whereas  such 
ti  conclusion  was  a  question  at  issue  for 
determination  by  the  Jury.  A  sin^e  s«i- 
tence  of  this  instruction  is  quoted  In  the 
brief  of  appeUant.  Reading  the  entire  in- 
struction In  connection  with  tbat  sentence, 
it  is  manifest  that  the  court  made  no  such 
assumption,  bat  left  the  fact  entirely  to  the 
determination  of  the  Jury. 

The  judgment  is  affirmed. 

We  concur:    SHAW,  3.;  JAMES,  J.      , 


(57  Cat.  App.  66t) 
KRUG    V.    SINCLAIRE.    (CIv.   3891.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  May  3,  1022.  Hear- 
ing Denied  by  Supreme  Court  Jane  2d,  1922.) 

1.  Quieting  title  «=»44(4)-4>roef  of  foreelo- 
sure  deed  to  plalntiil  and  pialntHTs  potsM- 
sion  lield  Mfflclant  to  eatabllsh  title  la  Nlm. 

In  action  to  quiet  title,  proof  of  recorded 
mortgage  foreclosure  sale  deed  to  plaintiif,  and 
plaintiff's  possession  of  the  property  snbse- 
quent  to  execution  of  such  deed,  held  snfiicient 
proof  of  plaintiff's  title  without  proof  of  the 
chnin  of  title  precedent  to  the  foreclosure  de- 
cree under  Code  Civ.  Proc.  i  1928. 

2.  Judgment  ®=>682( I)— Determination  as  to 
Invalidity  of  deed  on  street  assessment  fore- 
closure In  purchaser's  action  against  owner 
oonolusive  In  owner's  subsequent  action 
against  purchaser's  grantee. 

Determination  as  to  invalidity  of  deed  given 
on  foreclosure  of  a  street  assessment  in  pnr- 
cbaser's  action  against  owner  was  conclusive 
as  to  invalidity  of  deed  in  owner's  action  to 
quiet  title  against  purchaser's  grantee. 

3.  Pleading  €=3291(4)  —  Plaintiff's  fallura  t« 
deny  under  oath  "genuineness  and  dne  ex- 
ecutlon"  of  Instrument  set  up  in  answer  beiri 
not  an  admission  of  the  validity  thereof. 

Under  Code  Civ.  Proc.  |  448,  providing  tliat, 
wliere  a  defense  is  founded  upon  a  written  in- 
strument which  is  copied  into  the  answer,  "the 
genuineness  and  dae  execution  of  such  instru- 
ment are  deemed  admitted"  unless  there  is  an 
answer  under  oath  denying  the  same,  a  plain- 
tiff, by  failure  to  deny  the  genuineness  and  doe 
execution  of  deeds  set  ont  in  answer,  did  not 
admit  validity  thereof,  but  merely  that  the 
party  who  appears  to  liave  made  deeds  attach- 
ed bis  signature  thereto,  and  caused  it  to  l>e 
delivered. 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gen- 
uineness.] 

Appeal  from  Superior  (Tourt,  Los  Angeles 
County;   John  W.  Shenk,  Judge. 


«=>For  other  ossm  *aa  same  topic  sod  KEY-NUUBBR  la  all  Key-Numbered  Dlgecti  and  Indexw 


Digitized  by 


Google 


Cal.) 


EBTTO  ▼.  8INCLAIRE 

(tOT  P.) 


697 


Action  by  Frank  X  Krng  against  M.  N. 
Slnclalre.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  Irving  McKenna  and  Catherine  A.  Mc- 
Kenna,  both  of  Los  Angeles,  for  appellant. 

Duke  Stone,  of  Los  Angeles,  for  respond- 
ent. 

JAMES,  J.  From  a  judgment  entered  In 
favor  of  the  plalntifT,  Intervener,  Slnclalre, 
has  appealed. 

[1]  This  action  was  to  quiet  title  to  certain 
real  property.  Plaintiff  exhibited  in  evidence 
a  deed  from  the  sheriff  of  Los  Angeles'  coun- 
ty made  pursuant  to  a  decree  foreclosing  a 
morteage  lien  nE^ainst  the  property  In  ques- 
tion. This  deed  was  dated  the  21st  of  July, 
1916,  recorded  in  the  office  of  the  county  re- 
corder on  July  26th  of  the  same  year.  It  ap- 
peared that  during  all  the  time  subsequent 
to  the  making  of  said  deed  plaintiff  had  been 
In  possession  of  the  property  described  there- 
in, and  claimed  to  have  title  thereto.  This 
proof  was  sufficient  prima  facie  to  prove  own- 
ership. It  furnishes  sufficient  proof  of  title 
npon  which  to  base  a  decree  favorable  to  the 
plaintiff,  without  making  it  necessary  that 
the  dialn  of  title  precedent  to  the  decree  of 
foreclosure  be  established.  Section  1928,  Code 
Civ.  Proc. ;  Zllmer  v.  Gerlchten,  111  Cal.  78, 
at  page  77,  43  Pac.  408.  The  only  interest 
claimed  to  be  possessed  by  the  Intervener 
was  such  as  he  might  have  obtained  by  rea- 
son of  a  deed  issued  to  his  grantor,  one  War- 
den, who  had  made  a  p^m^hase  under  a  sale 
Iiad  for  a  delinquent  assessment  against  the 
property  on  account  of  street  Improvement 
work.  Slnclalre  in  this  action  set  forth  in 
fall  in  his  answer:  (1)  The  deed  of  the  tax 
and  license  collector  of  the  city  of  Los  An- 
geles, dated  the  2d  day  of  September,  1915, 
purporting  to  convey  the  Interest  of  Robert 
H.  Punter  (the  alleged  owner)  to  Julia  P. 
Warden;  and  (2)  a  qnitclaim  deed  dated  the 
13th  day  of  January,  1920,  from  said  Wardm 
to  said  Intervener.  In  a  former  action  (War- 
den V.  Bittleston  Lew  &  Collection  Agency  et 
al.,  41  Cal.  App.  1,  181  Pac.  834),  in  which  the 
plaintiff  here  was  a  defendant.  It  was  held 
that  the  first-mentioned  deed  was  void  and  of 
no  effect  because  of  the  failure  of  the  vendee 
to  give  sufficient  notices  to  the  owners  of  the 
prot>erty  of  the  fact  that  application  had  been 
made  for  a  conveyance.  The  Judgment  In  the 
action  last  entitled  was  reversed  because  an 
affirmative  Judgment  In  favor  of  the  defend- 
ant was  not  sustained  by  the  findings.  Aft- 
er a  reversal  was  ordered  in  the  case  cited, 
plaintiff,  Warden,  dismissed  the  action,  and 


made  her  quitclaim  deed  to  the  intervener, 
Slnclalre. 

[2]  The  determination  of  the  court  as  to 
the  Invalidity  of  the  deed  In  question  must 
be  taken  as  establishing  the  law  affecting  that 
instrument,  and  it  must,  of  course,  affect  also 
any  conveyance  attempted  to  be  made  by  the 
said  Warden.  As  against  the  plaintiff's  proof 
of  title,  we  then  find  that  the  Intervener  reist- 
ed  upon  nothing  better  than  the  conveyance 
from  the  person  whose  title  was  supported 
only  by  the  void  deed. 

[S]  The  intervener  Insists  that,  because  of 
the  fact  that  he-  set  forth  the  deeds  In  full, 
and  no  affidavit  was  filed  by  the  plaintiff  de- 
nying the  genuineness  and  due  execution 
thereof,  the  deeds  must  be  taken  as  trans-' 
ferrlng  whatever  they  purport  on  their  face 
to  convey.  This  contention  results  frcm  a 
mistaken  idea  regarding  the  effect  of  the  pro- 
visions of  section  448,  Code  of  Civil  Proce- 
dure. That  section  provides  only  that,  where 
a  defense  is  founded  upon  a  written  Instru- 
ment which  is  copied  Into  the  answer,  "the 
genuineness  and  due  execution  of  such  in- 
strument are  deemed  admitted,"  unless  there 
is  an  answer  under  oath  denying  the  same. 
That  an  Instrument  is  genuine  and  has  been 
duly  executed  can  mean  only  that  the  party 
who  appears  to  have  made  It  lias  attached 
his  signature  thereto  knowingly,  and  caused 
it  to  be  delivered.  Moore  v.  Copp,  119  CaL 
429,  51  Pac.  630.  Plaintiff  could  not  deny 
that  the  deeds  had  been  signed  by  the  pur- 
ported parties  or  delivered.  It  was  admis- 
sible, however,  for  him  to  prove  that  the  con- 
veyance to  Warden  was  void.  This  he  did  by 
showing  the  insufficiency  of  the  notices  which 
by  the  former  decision  had  been  held  to  ren- 
der the  deed  void.  He  showed,  too,  that  at 
the  time  the  former  action  was  pending  he 
had  offered  to  pay  the  amount  of  the  assess- 
m«it  charges,  and  all  costs  and  penalties, 
which  were  less  than  the  sum  of  $10,  and 
made  a  continuing  offer  to  pay  the  same  to 
the  defendants  in  this  action,  and  i)artlcular- 
ly  to  the  Intervener.  A  tender  of  these 
amounts  made  before  a  deed  had  been  legal- 
ly applied  for  had  the  effect  of  extinguish- 
ing the  assessment  lien,  and  that  lien  there- 
after wotild  have  only  an  apparent  existence 
— apparent  because  the  books  of  the  tax  col- 
lecting office  would  not  show  a  discharge  of 
the  debt  This  condition  would  create  a  cloud 
npon  plalntlfTs  title  which  he  would  be  euti- 
tletl  to  have  removed. 

The  Judgment  is  affirmed. 

We  concur:    CONRBT,  P.  J. ;   SHAW,  J. 
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(57  Cal.  App.  449) 

PEOPLE  V.  WHITNEY.    (Cr.  907.) 

(District  Court  of  Appeal,  First  District,  Di- 
▼Ision  1,  California.  April  25,  1922.  Hear- 
ing Denied  by  Supreme  Court  June  24,  1922.) 

1.  Criminal  law  «=3l 1 67 (I)— Insurrection  and 
sedition  «=32— Indictment  charging  criminal 
syndicalism  need  not  allege  name  of  organiza- 
tion, and  omission  iield  harmless. 

An  indictment  charging  a  violation  of  the 
Criminal  Syndicalism  Act  by  organizing  and 
becoming  a  member  of  an  organization  to  teach 
criminal  syndicalism  is  sufficient  without  alleg- 
ing the  name  of  the  organization  which  de- 
fendant is  charged  with  joining,  and  defendant 
•is  not  prejudiced  by  such  omission  where  she 
was  fully  advised  upon  examination  of  the  ju- 
rors and  by  the  opening  statement  of  the  dis- 
trict attorney  of  the  name  of  the  organization 
involved. 

2.  Insurrection  and  sedition  <S=32— Evidence  of 
character  of  atTiliated  organizations  admissi- 
ble In  prosecution  for  criminal  eyndicalism. 

In  a  prosecution  for  criminal  syndicalism 
by  organizing  and  joining  the  Communist  La- 
bor Party,  evidence  of  the  character  and  perni- 
cious activities  of  other  organizations  with 
which  Communist  Labor  Party  was  affiliated 
or  regarding  which  it  had  from  time  to  time 
expressed  its  approval  and  sympathy  was  com- 
petent. 

3.  Criminal  law  ^=924 — Insurrection  and  sedi- 
tion 9s>2— Defendant,  knowing  alms  of  or- 
ganization, charged  with  knowledge  they  were 
unlawful;  Intent  presi(med  from  unlawful  act. 

A  defendant  who  joined  the  Communist  La- 
bor Party  and  participated  in  drawing  the  res- 
olutions adopted  by  it,  which  were  in  violation 
of  the  Criminal  Syndicalism  Act,  cannot  rely  as 
a  defense  on  a  claim  that  she  did  not  realize 
she  was  aiding  disloyality,  and,  under  Code  Civ. 
Proc.  i  1962,  a  guilty  intent  is  conclusively  pre- 
sumed from  the  deliberate  commission  of  an 
unlawful  act 

Appeal  from  Superior  Court,  Alameda 
County;  Janfes  O.  Quinn,  Judge. 

Charlotte  A.  Whitney  was  convicted  of 
criminal  syndicalism,  and  she  appeals.  Af- 
firmed. 

Hearing  denied;  Lawlor  and  Lennon,  JJ., 

dissenting. 

Nathan  G.  Coghlan.  John  rrancis  Neylan, 
and  J.  E.  Pemberton,  all  of  San  Francisco 
(William  F.  Herron,  of  San  Frandsco,  of 
counsel),  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  (ien..  Ezra  VV.  Decoto,  Di.«t. 
Atty.,  John  U.  Calkins,  Asst  Dlst.  Atty.,  and 
Myron  Harris,  Deputy  Dlst  Atty.,  all  of 
Oakland,  for  the  People. 

RICHARDS,  J.  This  appeal  Is  from  a 
judgment  of  conviction  of  the  defendant  for 
the  alleged  violation  of  the  provisions  of  the 
Criminal  Syndicalism  Act  (St  1919,  p.  281). 


The  information  filed  by  the  district  attorney 
against  the  defendant  consisted  of  five  sep- 
arate counts  based  upon  the  several  subdi- 
visions of  said  act  The  Jury  found  the  de- 
fendant guilty  as  to  the  first  count  In  the 
Information,  but  disagreed  as  to  the  other 
counts  therein,  and  dismissals  as  to  these 
were  subsequently  filed.'  The  charging  part 
of  the  first  count  In  said  Information  upon 
which  the  conviction  of  the  defendant  was 
had  is  in  the  language  of  the  statute  and 
reads  as  follows: 

"The  said  Charlotte  A.  Whitney  prior  to  tha 
time  of  filing  this  information,  and  on  or  at>out 
the  28th  day  of  November,  A.  D.  1919,  at  the 
said  county  of  Alameda,  state  of  California, 
did  then  and  there  unlawfully,  willfully,  wrong- 
fully, deliberately,  and  feloniously  organize  and 
assist  in  organizing,  and  was,  is,  and  knowingly 
became  a  member  of  an  organization,  society, 
group,  and  assemblage  of  persons  organized  and 
assembled  to  advocate,  teach,  aid,  and  abet 
criminal  syndicalism." 

[1]  The  first  contention  of  the  appellant 
herein  is  that  said  first  count  In  said  in- 
dictment, of  which  the  foregoing  excerpt  ia 
the  charging  part,  was  insufficient  to  state 
a  public  offense;  the  alleged  particular  in- 
sufficiency therein  being  Its  omission  to  8i)e- 
dflcally  designate  the  name  of  the  organi- 
zation, society,  group,  or  assemblage  of  per- 
sons which  she  is  charged  with  having  or- 
ganized and  assisted  in  organizing  and  whl<A 
were  organized  and  assemlvled  to  teach,  aid. 
and  abet  criminal  syndicalism.  Since  the 
original  submission  of  this  cause  the  Su- 
preme Court  has  decided  the  case  of  People 
V.  Taylor  (Cal.  Sup.)  203  Pac.  85,  covering  tb9 
precise  point  which  the  appellant  urges  up- 
on this  contention.  The  two  cases  are  iden- 
tical as  to  the  form  of  the  charge  and  aa  to 
the  procedure  with  relation  to  the  trial 
thoreon  in  the  trial  court.  In  each  case  the 
defendant  was  fully  advised  upon  the  voir 
dire  examination  of  the  jurors  and  in  the 
opening  statement  of  the  district  attorney 
that  the  organization  which  the  defendant 
was  charged  with  having  organized  and  as- 
sisted in  organizing  In  violation  of  the 
terms  of  the  Criminal  Syndicalism  Act  was 
the  Communist  Labor  Party  of  Oakland,  a 
local  branch  of  the  Communist  Party  of 
C!alifomla.  This  being  so,  we  are  bound.  In 
conformity  with  the  ded-slon  la  People  v. 
Taylor,  supra,  to  hold  that  the  aK>eU<uit'» 
first  contention  Is  void  of  merit 

The  next  contention  which  the  appellant 
urges  upon  this  appeal  is  that  the  evldeuce 
is  Insufficient  to  justify  her  conviction  upon 
said  count  in  the  information.  The  record 
( is  voluminous,  and  no  useful  purpose  would 
be  Bubser\'ed  by  a  detailed  review  of  the 
evidence  which  it  cbntaina  Upon  the  main 
question,  however,  as  to  the  part  which  tlie 
defendant  took  In  organizing  and  assistinip 
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to  organize  the  Communist  Labor  Party, 
there  Is  no  dispute.  In  the  brief  of  the  ai»- 
pellant  upon  this  appeal  it  Is  stated  to  be 
an  "admitted  fact  that  the  defendant  became 
a  member  of  the  soK^alled  CummuuiRt  Labor 
Party,  attended  a  party  convention  Novem- 
ber 0,  1919,  and  was  one  of  the  committee 
on  resolutions  which  reported  the  platform 
herein  above  set  forth."  In  addition  to  the 
foregoing  admission  the  evidence  abundant- 
ly shows  that  the  defendant  not  only  took  a 
leading  and  active  part  In  the  organization 
of  the  Oakland  branrh  of  the  Communist 
Labor  Party  of  California,  but  also  in  the 
subsequent  meetings  and  acts  of  said  organi- 
zation. Notwithstanding  this  admission  and 
these  proofs,  the  appellant  insisted  upon  the 
trial  of  the  cause  and  now  insists  tliat  said 
organization  was  not  of  such  character  and 
purposes  as  to  bring  It  within  the  class 
of  organizations  forbidden  and  condemned  by 
the  terms  of  the  Criminal  Syndicalism  Act. 
It  was  niton  this  branch  of  the  case  that  the 
larger  part  of  the  evidence  adduced  on  behalf 
of  the  prosecution  upon  the  trial  of  this 
cause  was  presented.  , 

[2]  It  is  the  appellant's  contention  that 
the  admission  of  a  .very  large  portjon  of  such 
evidence  deslfrned  to  show  the  pernicious 
activities  of  other  organizations  with  which 
the  Communist  Labor  Party  of  California 
was  affiliated,  or  regarding  which,  or  the 
membership  of  which,  It  from  time  to  time  by 
resoludon  or  otherwise  ejtpressed  Its  ap- 
proval and  sympathy,  was  highly  prejudicial 
to  the  defendant's  case,  particularly  In  view 
of  the  fact  that,  as  is  claimed,  her  knowledge 
of  and  participation  in  these  baneful  activi- 
ties was  not  sufficiently  shown.  As  to  the 
propriety  of  the  admission  of  such  evidence 
as  tendhig  to  show  the  character  and  pur- 
poses of  the  Communist  Labor  Party  of  Cali- 
fornia there  can  be  no  further  doubt,  in 
view  of  the  very  full  discussion  of  this  sub- 
ject in  the  case  of  People  v.  Taylor,  supra, 
and  of  the  determination  of  the  Supreme 
Court  therein.  As  to  the  knowledge  which 
the  defendant  had  and  of  her  participation  In 
the  alms,  expressions,  and  activities  of  the 
Communist  Labor  Party  of  California  there 
can  also  be  no  doubt,  in  view  of  the  ad- 
mitted intelligence  of  the  defendant  and  of 
her  participation  in  the  drafting  of  the  reso- 
lutions and  formulation  of  the  constitution 
of  the  organization  }tself. 

[3]  That  this  defendant  did  not  realize 
that  she  was  giving  herself  over  to  forms 
and  expressions  of  disloyalty  and  was,  to 
say  the  least  of  it,  lending  her  presence  and 
the  Influence  of  her  character  and  position  as 
a  woman  of  refinement  and  culture  to  an 
organization  whose  purposes  and  sympathies 
savored  of  treason  is  not  oaly  past  belief, 
but  is  a  matter  with  which  this  court  can 


elusive  presumptions  of  our  law  that  a 
guilty  Intent  Is  presumed  fronv  the  deliberate 
commission  of  an  unlawful  act.  Code  Civ. 
Proc.  §  1962. 

As  to  the  appellant's  only  remaining  con- 
tention with  relation  to  the  alleged  miscon- 
duct of  the  district  attorney  upon  the  exam- 
ination ttf  a  juror,  we  have  examined  the 
record,  and  do  not  find  that  the  episode  com- 
plained of  was  of  such  prejudicial  character 
or  consequence  as  to  justify  a  reversal  of  the 
case. 

Judgment  affirmed. 


We    concur: 
GAN,  3. 


TYLER,     P.     J.;     KBRRI- 


(67  Cat.  App.  477) 

RILEY  V.  SOUTHERN  PAC.  CO.  et  al. 
(Civ.  2430.) 

(District  Court  of  Appeal,  Third  District,  CaH- 

fomia.     April  27,   1922.     Hearing  Denied 

by  Supreme  Court  June  26,  1922.) 

i.  Carriers  ^=»3 1 8(8) —  Passenger's  testimony 
held  to  show  carrier's  liability  for  Injury  in 
attemptino  to  board  train. 
Testimony   by  a  passenger  that  the   train 
stopped  at  the  Station  bat  an  instant,  and  start- 
ed again  while  the  passenger  was  in  the  act 
of  stepping  onto  the  step,  as  a  result  of  which 
the  passenger  fell  with  bis  feet  under  the  cars 
and   was   injnred,    which   testimony   was   sub- 
stantially corroborated  by  another  witness  to 
the  accident,  was  sufficient  to  establish  liability 
of  the  carrier  for  the  injury. 

2.  Carriers  «=s>247(3)— One  Injured  while  at- 
tempting to  board  train  to  become  a  passen- 
ger is  a  "passenger." 

A  person  who,  intending  to  board  a  train 
and  become  a  passenger  thereon,  was  injured 
while  in  the  act  of  mounting  the  steps  of  the 
train,  was  a  "passenger"  within  the  definition 
that  one  is  a  passenger  from  the  time  he  puts 
himself  in  the  care  of  the  carrier  or  directly 
within  the  carrier's  control  with  the  bona  fide 
intention  of  becoming  a  passenger  and  is  ac- 
cepted as  such  by  the  carrier. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Pnrases,  First  and  Second  Series,  Passen- 
ger.] 

3.  Jury  «s»67(3)— Rules  governing  disqualHI- 
catlon  of  Jurors  governs  disqualifloation  of 
sherlif  to  summon. 

The  same  rule  governs  the  disqualification 
of  a  juror  and  the  disqualification  of  the  sher- 
iff to  summon  the  jury;  the  theory  of  the  law 
being  that  a  biased  and  prejudiced  officer  will 
select  biased  and  prejudiced  jurors. 

4.  Jury  «=967 (3)— Sheriff's  aflldavit  held  to 
show  he  did  not  have  such  opinion  as  to  dis- 
qualify him  to  summon  Jurors. 

Where  the  sheriff,  at  the  request  of  plain- 
tiff's attorneys,  went  to  the  railroad  station  and 
made  certain  observations  with  respect  to  the 
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thereof,  and  reported  the  result  of  hte  obserra- 
dons  to  plaintiff's  attorneys,  and  testified  to 
them  at  the  trial,  bnt  his  afiSdavit  that  he  had 
no  knowledge  of  the  facts  in  the  case  except  a 
general  statement  made  by  plaintiff's  attorneys 
and  had  formed  and  expressed  no  opinion  as 
to  the  merits  was  uncontradicted,  the  trial 
court  was  justified  in  finding  he  had  no  such 
opinion  as  would  disqualify  him  as  a  juror,  un- 
der Code  dv.  Proc.  g  602,  subd.  6,  and  there- 
fore was  not  disqualified  to  summon  the  jury. 

5.  Jury  $=>67(3)— Fact  sheriff  testified  to  ma- 
terial matters  does  not  establish  disquailttoa- 
tlon  to  summon  juror*. 

The  fact  that  the  sheriff  gave  testimony 
in  the  case  as  to  matters  which  the  jury  might 
find  to  be  material  does  not  alone  show  that  he 
was  disqualified  to  summon  the  jurors. 

6.  Jury  «=»liO(9)— Dlsquallflcatlon  of  sheriff 
to  summon  Jurors  Is  waived  by  failure  to  ob- 
jeot  at  first  opportunity. 

Where  defendant  learned  during  the  courae 
of  the  trial  of  the  facts  which  it  claimed  show- 
ed the  sheriff  was  disqualified  to  summon  the 
jurors  in  the  case,  bnt  made  no  objection  at 
the  time  and  no  motion  to  discharge  the  jury, 
•od  chose  to  take  its  chances  with  that  jury, 
it  thereby  wuired  its  right  to  object  there- 
after to  the  disqualification  of  the  sheriff. 

7.  Appeal  and  error  «=3l  170(1)— Disquaiiflca- 
tlon  of  sheriff  was  not  prejudloia.  where  ju< 
rors  were  summoned  by  deputies. 

Even  if  the  sheriff  was  disqualified  by  rea- 
son of  his  opinion  to  summon  jurors  for  the 
trial  of  a  case,  and  his  disqualification  techni- 
cally extended  to  his  deputies,  a  party  was  not 
prejudiced  thereby  where  in  fact  tiie  jurora 
were  summoned  by  deputy  sheriffs  without  con- 
sulting the  sheriff,  who  had  no  voice  in  their 
selection,  and  they  were  fairly  and  impartially 
chosen  from  the  citizens  of  the  county,  so  that 
the  sheriff's  disqualification  does  not  require  re- 
yersal  under  Const,  art.  6,  {  4^. 

8.  Jury  «=al  10(9)— Method  of  selecting  Juror* 
is  not  a  oonstitutlonal  right. 

The  manner  and  method  of  summoning  a 
jury  is  a  matter  of  legislative  control  rather 
than  a  constitutional  provision,  so  that  objec- 
tions thereto  may  be  waived. 

9.  Appeal  and  error  iS=>l  170(1)  —  invasion  of 
constitutional  right  does  not  require  reversal 
If  It  was  immaterial. 

Even  if  a  constitutional  right  was  invad- 
ed, the  error  should  be  disregarded  on  appeal 
under  Const,  art.  6,  {  4%,  if  it  appears  from 
an  examination  of  the  record  that  there  was 
no  miscarriage  of  justice. 

10.  Appeal  and  error  <€=> 1 004(3) —Judge** 
statement  in  requiring  remittitur  held  not  to 
show  entire  verdict  was  result  of  passion. 

A  statement  by  the  trial  judge  in  requiring 
a  remittitur  of  a  portion  of  the  damages  award- 
ed by  the  verdict  as  a  condition  of  denying  a 
motion  for  a  new  trial  that  the  amount  of  the 
verdict  was  excessive,  and  the  excess  was  the 
result  of  passion  and  prejudice,  does  not  show 
that  it  was  the  trial  court's  opinion  that  the 


entire  verdict  was  the  result  of  passion  and 
prejudice,  and  therefore  does  not  require  a 
reversal  of  the  judgment  rendered  after  remit- 
titur for  an  amount  which  was  not  excessive. 

11.  Appeal  and  error  «=»758(3)— Partlcalar  er* 
ror  in  Instruction  must  be  pointed  ont. 

A  suggestion  that  an  instruction  given  by 
the  trial  court  was  erroneous  may  be  disregard- 
ed by  the  appellate  court  where  there  was  no 
attempt  to  point  out  any  error  in  the  instruc- 
tion. 

12.  Carriers  «=»32l(2)— instrnotions  held  not 
to  »tate  plaintiff  was  passenger  while  waltiag 

.  at  station. 

Where  one  of  the  instructions  stated  that 
the  plaintiff  was  not  a  passenger  while  the  train 
was  standing  at  the  station  unless  actually  at- 
tempting to  board  the  train  or  so  near  the 
train  and  in  such  a  position  as  to  indicate  his 
intention  to  board  it,  an  objection  that  the  in- 
structions as  a  whole  stated  that  plaintiff  was 
a  passenger  from  the  time  he  went  upon  the 
station  platform  was  untenable. 

13.  Appeal  and  error  «=>I066  —  Instractloa 
plaintiff  was  passenger  while  waiting  at  sta« 
tion  held  not  prejudicial. 

An  erroneous  instruction  that  plaintiff  was 
a  passenger  while  waiting  for  the  train  at  de- 
fendant's station  was  not  prejudicial,  where 
there  was  no  evidence  that  plaintiff  received  any 
injury  until  he  actually  attempted  to  board  the 
train. 

14.  Carriers  «=9348(4) —Omission  from  re- 
quested charge  on  contributory  aegligenoa  held 
not  erroneous. 

An  omission  from  a  requested  instruction 
that,  if  the  train  had  started,  and  plaintiff  at- 
tempted to  board  it  while  it  was  in  motion  or 
while  the  gates  were  closed,  he  was  contribu- 
torily  negligent,  of  a  portion  stating  that  the 
rule  was  true  whether  the  train  stopped  for  a 
reasonable  time  at  the  station  or  not,  because, 
if  it  did  not  stop  or  the  stop  was  unreasonably 
short,  plaintiff  was  not  thereby  justified  in 
attempting  to  board  it  while  it  was  traveling 
at  a  high  rate  of  speed  or  while  the  gates  wer« 
closed,  was  not  ei-roneous,  since  the  omitted 
statement  added  nothing  to  the  instruction. 

15.  Carriers  «=»348(  13)— Statement  requiring 
plaintiff  to  prove  freedom  from  negligence  was 
properly  omitted  from  instructions. 

A  requested  instruction  requiring  plaintiff 
to  establish  negligence  of  defendant  unmixed 
with  auy  negligence  on  his  own  part  proposed 
to  put  on  plaintiff  the  burden  of  proving  free- 
dom from  contributory  negligence,  as  to  which 
the  burden  of  proof  was  on  defendant,  and  the 
omission  therefrom  of  the  reference  to  con- 
tributory negligence  waa  proper. 

16.  Trial  «=»295(7) —  Instructions,  considered 
as  a  whole,  held  not  to  eliminate  contributory 
negligence. 

Where  the  trial  court  inserted  in  many  of 
the  hypothetical  questions  given  at  plaintifTs 
request  the  phrase  "without  plaintiCfs  fault," 
and  on  defendant's  request  fully  instructed  on 
the  law  of  contributory  negligence,  the  instrac- 
tions  as  a  whole  were  not  subject  to  the  objec- 
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tion  that  tbe7  eliminated  from  consideration  the 
issue  of  contribntory  neflisence. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  J.  A.  Allen,  Judge. 

Action  by  Oay  Riley  against  the  Southern 
Pacific  Company  and  James  C.  Davis,  sub- 
stituted as  Director  General  of  Railroads. 
Jndgnoaent  for  plaintiff,  and  defendant  Davis 
aiH>eals.    Affirmed. 

W.  I.  Gilbert,  of  Los  Angeles,  and  Power 
&  McFadzean,  of  Vlsalia,  for  appellant 

Russell  &  Held,  of  Tulare,  and  Famsworth, 
McClure  &  Burke,  of  Yisalia,  for  respondent 

BTTRNBTT,  J.  At  Vine  street  station  In 
the  city  of  Berkeley,  while  attempting  at 
night  on  Sfay  5,  1919,  to  board  an  electric 
train  operated  by  appellant  plaintiff  was 
seriously  injured,  and  the  appeal. is  from 
a  Judgment  in  his  favor  for  the  sum  of  $41,- 
200.  No  objection  is  made  to  the  sufficiency 
of  the  complaint,  nor  do  we  understand  it 
to  be  seriously  disputed  that  the  evidence 
supports  the  verdict.  However,  that  the  pe- 
culiar feature  of  the  case  may  be  portrayed, 
we  quote  the  following  from  the  testimony  of 
plaintiff : 

"We  (referring  to  a  Miss  Paiva  and  himself) 
tootc  the  street  car  down  to  the  ferry  building 
in  San  Frandseo  and  took  the  ferryboat  be- 
tween 11  o'clock  and  12  o'clock,  and  we  ferried 
across  the  Bay.  At  the  Oakland  mole  we  took 
the  Southern  Pacific  train  and  got  off  at  Vine 
street  station.  We  didn't  know  just  exactly 
when  the  train  came  back,  but  we  did  know 
that  was  the  last  train  I  conid  go  back  on. 
Miss  Paiva  lived  a  distance  of  about  four  or 
five  blocks  from  this  station,  so  we  decided  to 
sit  there  and  wait  for  this  train  to  go  back. 
•  •  •  We  went  over  to  the  side  of  the  sta- 
tion and  sat  down  and  waited  for  this  train  to 
come  back,  because  it  was  the  last  train  I  could 
get  to  San  Francisco.  It  wasn't  very  16ng  un- 
til it  came  back,  and  I  immediately,  when  I 
saw  the  train  coming  around  the  curve  here  (in- 
dicating on  the  diagram),  got  up  from  my  seat 
and  walked  straight  oat  to  the  first  track' and 
Waited  for  it  to  come  on.  When  I  saw  this 
train  coming  around  the  curve  it  was  coming 
at  a  pretty  good  rate  of  speed.  I  walked 
straight  out  from  this  seat  here  to  the  first 
track  and  stood  there  and  the  train  was  still 
coming  on.  It  wasn't  slowing  down  very  much, 
ond  I  stood  there  for  a  second  and  walked  over 
to  the  second  track.  I  didn't  get  dear  over 
to  the  second  track,  but  in  about  halfway  be- 
tween the  two  tracks,  and  the  train  was  going  at 
a  speed  that  I  didn't  think  it  would  stop  where 
I  expected  it  to  right  opposite  the  seat,  so  I 
turned  and  walked  diagonally  out  there  south, 
thinking  that  the  train  would  go  a  little  past 
my  expectation  and  I  would  be  that  much  fur- 
ther ahead.  I  got  down  there  and  walked  right 
on  down  to  the  train,  and  I  got  just  al>out  to 
it  and  the  train  stopped,  and  I  took  and  grasped 
the  rear  handle  of  the  left-band  gate  of  the 
first  car  going  toward  San  Francisco,  and  the 
train  was  stopped,  and  I  grasped  the  handle, 


and  it  was  still  stopped  when  I  stepped  my  left 
foot  up  on  the  lower  step.  As  I  did  that  the 
train  started;  it  Just  stopped  a  second,  and 
threw  my  feet  both  to  the  ground.  Then  I  was 
trying  to  get  my  balance,  but  in  doing  tiiat  I 
was  half  dragged  and  half  ran  along  the  side 
of  the  train  still  holding  the  handle  with  my 
right  hand,  and  I  must  have  gone  that  way 
15  or  20  feet,  or  maybe  further,  trying  to  get 
up  speed.  I  thought  when  I  could  get  enough 
speed  pushing  I  would  throw  my  feet  out  and 
swing  up  around  on  this  step,  and  when  I 
thought  I  reoched  that  rate  of  speed  I  swung, 
and,  instead  of  my  feet  going  on  the  step,  they 
were  swung  Imck  between  the  step  and  they 
lodged  in  the  mechanism  of  the  second  car, 
the  car  behind  the  one  I  was  trying  to  get  on. 
And  when  I  was  gradually  being  dragged  under 
the  car  and  such  pressure  being  brought  on 
my  hands,  in  time  I  would  have  to  let  go  and 
slip  right  back  under  the  car.  Instead  of  wait- 
ing for  that  I  swung  my  whole  body  and  arms 
away  from  the  rail  I  was  holding  to  and 
dropped.  As  I  dropped,  my  feet  were  caught 
and  held  so  they  didn't  swing  dear  of  the  track, 
and  when  I  dropped  both  trucks  of  the  last 
ear  ran  over  my  feet  and  limbs.  The  gates 
on  the  last  car  were  shut,  so  I  walked  immedi- 
ately right  down  to  the  car  ahead  of  it  That 
was  the  rear  end  of  the  first  car,  and  the  gate 
on  my  side  was  open,  and  the  train  stopped 
still.  *  «  *  Just  as  1  stepped  with  my  left 
foot  the  train  jerked  out  and  jerked  my  foot 
off  and  I  fell  to  the  pavement.  Just  the  start 
of  the  tram  jerked  my  foot  off,  and  I  lost  my 
balance." 

[11  His  testlmopy  was  substantially  cor- 
roborated by  that  of  Miss  Mary  Paiva,  who 
witnessed  the  accident  and  there  is  no  doubt 
that  a  case  is  thus  presented  against  appel- 
lant within  the  undisputed  and  well-estab- 
lished prlndirte  of  liability  of  common  car- 
riers for  the  safety  of  their  passengers.  10 
Corpus  Juris,  948;  Nllson  v.  Oakland  Trac- 
tion Co.,  10  Cal.  App.  103,  101  Pac.  418; 
Franklin  v.  Vlsalia  Electric  Ry.  Co.,  21  Cal. 
App.  270,  131  Pac.  776;  Raub  v.  Los  Angel- 
es T.  Ry.  Co.,  103  Cal.  473,  37  Pac.  374; 
Boone  V.  Oakland  Transit  Co.,  139  Cal.  490, 
73  Pac.  243;  Cody  v.  Market  St  Railway 
Co.,  148  Cal.  90,  82  Pac.  666. 

[2]  In  the  light  of  plaintiff's  testimony  we 
must,  of  course,  regard  him  as  a  passenger 
and  entitled  to  the  highest  degree  of  care  on 
the  part  of  defendant  This  conclusion  Is 
in  accordance  with  the  definition  of  a  pas- 
senger contained  in  an  Instruction  to  the  jury 
given  by  the  court  on  request  of  defendant 
aa  follows: 

"A  passenger  is  one  who  tmdertakes,  with  the 
consent  of  the  carrier,  to  travel  in  a  convey- 
ance furnished  by  the  carrier  otherwise  than 
in  the  service  of  the  carrier,  as  such.  The  re- 
lation of  carrier  and  passenger  depends  upon 
a  contract  of  carriage,  expressed  or  implied, 
between  the  carrier  and  the  passenger,  made  by 
themselves,  or  their  respective  agents.  The 
relation  begins  when  the  person  puts  himself  in 
the  care  of  the  carrier,  or  directly  within  the 
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oarrier's  control,  with  the  bona  fide  intention  of 
becoming  a  passenger,  and  is  accepted  as  such 
by  the  carrier." 

But,  ns  before  stated,  tbere  seems  to  bo 
no  serious  controversy  between  the  parties 
as  to  this  feature  of  the  case.  Indeed,  at 
the  oral  argument,  while  not  waiving  any 
of  the  points  made  in  the  briefs,  the  learned 
counsel  for  appellant  conflned  himself  to  a 
discussion  of  two  considerations  which  he 
deemed  of  sutBdent  importance  to  merit  the 
careful  attention  of  the  court 

The  first  of  these  relates  to  the  supposed 
disqualification  of  the  sheriff  of  Tulare  coun- 
ty to  summon  the  Jury  which  tried  the  case. 
It  seems  that  on  June  27, 1920,  more  than  a 
year  after  the  accident  happened,  said  sher- 
iff. Court  Smith,  delivered  some  prisoners  to 
the  state  penitentiary  at  San  Quentin,  and 
on  bis  return  went  to  San  Francisco  to  at- 
tend the  National  Democratic  Convention 
that  was  then  in  session.  While  there  he  met 
two  of  respondent's  attorneys,  and  at  their 
request,  on  the  evening  of  June  29,  1920,  be 
accompanied  them  to  said  Vine  street  station 
In  Berljeley,  where  he  made  certain  observa- 
tions with  respect  to  the  speed  of  the  cars 
and  powers  of  observation  of  operatives  and 
others  upon  said  cars.  At  the  trial,  in  re- 
buttal, Mr.  Smith  testified,  without  objec- 
tion, to  the  results  of  these  observations.  He 
completed  his  testimony  on  the  afternoon  of 
the  day  preceding  the  submission  of  the  case 
to  the  Jury,  and  immediately  thereafter  a 
recess  was  taken,  at  which  time  counsel  for 
appellant  claim  that  they  learned  for  the 
first  time  the  facts  that  constituted  the  dls- 
quallflcation  of  the  sheriff.  No  suggestion, 
however,  of  such  asserted  disqualification 
was  made  to  the  trial  court  until  the  argu- 
ment of  the  motion  for  a  new  triaL  At  said 
hearing  affidavits  were  presented  by  both 
parties,  and  wherein  tbere  is  any  conflict  as 
to  the  facts  we  must,  of  course,  be  controlled 
by  the  showing  in  favor  of  respondent.  In 
bis  affidavit  the  sheriff  deposed : 

"That  while  at  said  Vine  street  station  be 
was  requested  by  said  Messrs.  Russell  A  Held 
to  malce  certain  observations  and  inform  them 
the  result  thereof,  the  exact  nature  and  extent 
of  which  more  fully  appears  from  affiant's  tes- 
timony as  given  at  the  trial  of  the  above-enti- 
tled action;  that  said  Messrs.  Russell  &  Held 
did  not  discuss  with  affiant  the  merits  of  the 
plaintiff's  contention  or  the  defendant's  defense 
in  the  above-entitled  action  other  than  to  state 
to  him  in  a  general  way  their  understanding  of 
how  an  accident  occurred  wherein  one  tiuy 
Riley,  the  plaintiff  in  said  action,  was  injured; 
that  after  making  said  observations  and  inform- 
ing said  Messrs.  Russell  &  Held  the  result 
thereof  affiant  returned  to  San  Francisco  and 
paid  no  further  attention  to  said  case  until  he 
was  called  as  a  witness  to  testify  therein  on  be- 
half of  the  plaintiff. 

'That  affiant  was  not  familiar  or  acquainted 
with,  either  on  the  8tb  day  of  July,  1^0,  when 
said  special  venire  was  issued  and  said  Jury 


summoned  as  aforesaid,  or  on  the  9tb  day  of 
July,  when  he  testified  as  a  witness  in  said 
case,  or  at  any  other  time,  the  merits  of  the 
plaintiff's  claim,  or  of  the  defendants'  defense, 
and  did  not  entertain  any  opinion  or  conclusion 
with  respect  thereto,  and  particularly  he  did 
not  entertain  any  opinion  or  condasion  'that  the 
plaintiff  should  recover  any  damages  in  said 
case.  Affiant  further  states  the  fact  to  be  tbat« 
be  was  not  acquainted  with  and  did  not  even 
know  Guy  RUey,  the  plaintiff  in  said  action, 
by  sight  or  otherwise." 

After  denying  that  be  made  certain  pur- 
ported statements  to  appellant's  counsel  he 
proceeded: 

"Affiant  states  the  fact  to  be  positively  and 
absolutely  that  he  did  not  state  to  W.  I.  Gilbert, 
E.  L.  Barnes,  or  any  other  person,  or  persons, 
at  any  time,  that  plaintiff  ought  to  recover  in 
said  case,  and  affiant  further  states  that  he 
made  no  statement  and  used  no  words  of  sim- 
ilar import,  or  that  could  be  construed  to  have 
that  meaning. 

"Affiant  further  states  that  he  did  not  at  any 
time  said  jurors  were  so  summoned,  or  at  the 
time  of  the  trial  of  said  case,  or  at  any  other 
time,  have  an  unqualified  or  other  opinion  or  be- 
lief as  to  the  merits  of  the  action,  either  found- 
ed npon  knowledge  of  its  material  facts,  or  some 
of  them,  or  otherwise,  and  further  that  there 
was  not  a  state  of  mind  in  affiant  evincing  ei- 
ther enmity  against  or  bias  to  either  party." 

There  were  other  affidavits  lending  support 
to  the  contention  of  respondent  that  there 
was  no  legal  disqualification  on  the  part  of 
the  sheriff,  but  It  is  entirely  unnecessary  to 
go  further  to  show  a  complete  justification 
for  the  court's  ruling. 

[3]  It  Is  not  disputed  that  the  same  rules 
goTem  the  disqualiffcation  of  a  Juror  and 
the  summoning  officer ;  the  theory  of  the  law 
being  that  a  biased  and  prejudiced  office 
will  select  biased  and  prejudiced  jurors. 
People  V.  Le  Donx,  1S5  CaL  535,  102  Pac. 
617. 

[4]  The  disqualification.  If  any,  therefore 
In  the  present  case  must  fall  within  the 
specification  of  subdivision  6  of  section  602 
of  the  Code  of  Civil  Procedure,  as  follows: 

''Having  an  nnqualified  opinion  or  belief  as 
to  the  merits  of  the  action  founded  upon  knowl- 
edge of  its  material  facts  or  some  of  them." 

The  leading  case  upon  the  question,  aa  it 
deals  with  criminal  cases.  Is  People  t.  Rey* 
nolds,  16  Cal.  129,  wherein  Is  discussed  with 
great  learning  the  character  of  the  opinion 
that  will  disqualify  a  juror  for  implied  bias. 
It  was  said  that — 

The  statute  implies  "that,  to  exclude  the  ju- 
ror, be  must  have  a  settled  conviction  of  the 
guilt  or  innocence  of  the  party,  or  has  ex- 
pressed such  a  conviction.  *  •  *  A  mere 
suspicion  or  inclination  of  the  mind  towards  a 
conclusion  is  not  enough;  the  state  of  mind 
must  be  more  decided.  He  must  have  reached 
a  conclusion  like  that  upon  which  he  would  be 
willing  to  act  in  ordinary  matters.     In  other 
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words,  wc  repeat,  tbe  eifect  upon  Ms  mind  must 
be  more  than  an  impression;  it  must  amount 
to  a  conviction,  in  order  to  exclude  him  for 
implied  bias." 

This  decision  waa  approved  In  People  ▼. 
SfmoDds,  22  Cal.  349,  and  subsequent  cases, 
but,  as  the  principle  is  undisputed,  we  need 
cite  no  further.  Manifestly  the  rule  would 
be  no  more  strictly  applied  in  civil  than  In 
criminal  cases,  and  as  thus  applied,  it  is 
quite  apparent  that  no  serious  objection 
could  be  made  to  the  qualiflcatlon  of  the 
sheriff.  According  to  his  affidavit,  he  had  no 
knowledge  of  any  of  the  material  facta  con- 
nected with  the  accident,  nor  had  he  been 
informed,  except  in  a  very  general  way,  of 
the  nature  of  the  case.  The  trial  judge  was 
therefore  warranted  In  believing  his  verified 
statement  that  he  had  neither  formed  nor 
expressed  any  opinion  as  to  the  merits  of 
the  action,  and  that  he  entertained  neither 
prejudice  nor  enmity  against  either  party. 

It  cannot  be  disputed  that  the  question 
of  the  disqualification  of  the  sheriff  was  one 
in  the  first  instance  for  the  trial  judge  to  de- 
termine, and  the  showing  was  not  such  as 
to  compel  a  finding  in  favor  of  appellant's 
contention.  Graybill  v.  De  Toung,  146  Cal. 
421,  80  Pac.  618. 

18]  Of  course  it  wUl  not  be  argued  that 
the  mere  fact  that  the  sheriff  testified  as  to 
some  matter's  that  might  be  considered  of 
Importance  by  the  jury  would  disqualify  him 
>vitbin  the  contemplation  of  the  statute. 
This  would  be  a  strained  and  unreasonable 
construction  of  the  law  and  would  tend  to 
interfere  greatly  with  the  practical  adminis- 
tration of  justice. 

The  Le  Doux  Case,  supra,  was  entirely  dif- 
ferent, for  therein  it  appeared  that  the  sher- 
iff "had  an  unqualified  opinion  of  the  guilt 
of  the  defendant,  based  upon  his  own  activi- 
ty In  gathering  evidence  for  the  prosecution 
and  founded  upon  bis  direct  investigation  of 
the  facts." 

[6]  Moreover,  It  Is  equally  plain  that.  If 
any  disqualification  existed,  it  was  waived 
by  the  failure  of  appellant  to  make  timely 
objection.  As  before  stated,  appellant  be- 
.  came  aware  of  the  supposed  disqualification 
a  day  before  the  conclusion  of  the  trial,  and 
there  is  no  reason  shown  why  it  did  not 
Immediately  seek  to  arrest  the  proceedings. 
It  chose,  however,  to  take  chances  upon 
receiving  a  favorable  verdict;  and  in  such 
cases  the  just  and  well-established  rule  is 
that,  after  the  case  goes  against  him,  he  can-' 
not  object  to  the  validity  of  the  verdict  be- 
cause of  circumstances  within  his  knowledge 
which  he  has  declined  to  seasonably  urge. 

The  principle  is  clearly  stated  In  24  Cyc. 
316,  from  which  we  quote: 

'^t  is  wen  settled  that  a  failure  to  challenge 
or  object  operates  as  a  conclusive  waiver  if 
the  ground  of  objection  is  known  to  the  party 
at  the  time  the  jury  is  impaneled,  is  discovered 


during  the  progress  of  the  trial,  if  he  has 
knowledge  ot  facts  sufficient  to  put  him  upon 
inquiry,  or  is  otherwise  chargeable  with  knowl- 
edge of  the  ground  of  objection." 

Many  cases  are  cited  by  respondent  lllus-- 
tratlng  this  doctrine  in  various  phases,  of 
which  we  may  mention  the  following:  Peo- 
ple v.  Hamilton  (Cal.  App.)  192  Pac.  467; 
Monaghnn  v.  Rolling  Mill  Co.,  81  Cal.  190, 
22  Pac.  590;  Ipswitch  v.  Fernandez,  84  Cal. 
639,  24  Pac.  298;  People  v.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933;  Shefwin  v.  Southern 
Pacific  Co.,  168  Cal.  722, 145  Pac.  92. 

The  authorities,  indeed,  seem  to  be  uni- 
form that  a  known  cause  of  challenge  is 
waived  by  withholding  it  until  after  verdict, 
"since  such  practice  Is  incompatible  with 
good  faith  and  fair  dealing  which  should 
characterize  the  administration  of  justice." 

[7]  Again,  If  It  be  conceded  for  the  sake 
of  argument  that  the  sheriff  was  disqualified 
and  that  timely  objection  was  made,  what 
answer  is  there  to  the  contention  of  respond- 
ent that  no  prejudice  resulted  to  appellant? 
The  special  veniremen  were  summoned  by 
deputy  sheriffs  without  consulting  the  sheriff, 
who  had  no  voice  in  the  manner  of  selection 
or  in  naming  the  persons  to  be  selected,  and 
the  jurors  selected  were  fairly  and  impar- 
tially chosen  from  the  citizens  of  Tulare 
county  by  persons  entirely  unbiased  and  un- 
prejudiced and  who  knew  nothing  whatever 
about  the  facts  of  the  case.  In  other  words, 
the  jurors  were  summoned  in  exactly  the 
same  way,  and  we  must-  assume  that  persons 
of  the  same  type  and  qualifications  were  ob- 
tained as  though  the  coroner  or  an  elisor  had 
served  the  process.  While,  therefewe,  if  the 
sherff  was  disqualified,  the  disqualification 
would  technically  affect  his  deputies,  it 
would  not  follow  that  the  error  was  prejudi- 
cial. In  fact,  in  view  of  the  showing  made 
on  the  hearing  of  the  motion  for  a  new  trial, 
we  can  safely  say  that,  if  any  error  was  com- 
mitted, the  case  is  one  for  the  application  of 
section  4^  of  article  6  of  the  state  Constitu- 
tion. 

[I]  As  to  the  contention  of  appellant  that 
the  question  involves  a  constitutional  right 
which  cannot  be  reached  by'said  section  4^, 
It  Is  sufficient  to  quote  the  following : 

"The  manner  and  method  of  summoning  a 
jury  is  a  subject-matter  of  legislative  control 
rather  than  of  constitutional  provision,  •  •  • 
the  benefit  of  which  may  be  waived."  People 
V.  Nakis,  60  Cal.  Dec.  433,  syUabna  (184  CaL 
106,  193  Pac.  92). 

[t]  But,  even  if  it  were  a  constitutional 
right  that  was  invaded  and  It  appeared  from 
an  examination  of  the  record  that  there  was 
no  "miscarriage  of  justice,"  the  error  should 
be  disregarded  on  appeal.  People  v.  O'Bry- 
an,  165  Cal.  56,  130  Pac.  1042. 

It  may  be  added,  as  pointed  out  by  re- 
spondent, that  when  the  trial  was  completed 
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and  the  Jury  were  aboat  to  retire  to  ddil»- 
erato  upon  their  verdllct,  the  sheriff  was 
sworn  to  take  charge  of  them,  and  no  objec- 
.  tlon  whatever  was  made  to  the  proceeding. 
This  constituted  not  only  a  waiver,  but  evi- 
dence that  appellant  was  satisfied  that  he 
had  suffered  no  prejudice  by  reason  of  the 
alleged  irregularity. 

[10]  The  other  point  emphasized  at  the  oral 
argument  is,  In  our  Judgment,  also  entirely 
without  merit  It  Is  based  upon  the  opinion 
of  the  trial  Judge  expressed  in  determining 
the  motion  for  a  new  trial  as  follows: 

"(1)  That  the  amonnt  of  the  verdict  rendered 
by  the  jury  was  and  is  excessive,  and  In  that 
respect  was  not  justified  by  the  evidence;  (2) 
that  the  excessive  amonnt  .of  the  verdict  was 
the  result  of  passion  and  prejudice  on  the  part 
of  the  jury." 

It  waa  farther  stated  that  the  amount  of  the 
verdict  was  greatly  In  excess  of  any  verdict 
allowed  to  stand  in  any  of  the  courts  of  this 
country  for  a  similar  injury,  and  the  court 
concluded  that  $20,000  should  be  remitted  or 
else  a  new  trial  granted.  Respondent  con- 
sented to  the  reduction,  whereupon  the  court 
denied  the  motion  for  a  new  trial,  reciting 
that— 

"Judgment  in  favor  of  plaintiff  and  against 
defendant  in  the  said  sum  of  $41,200  and  costs 
is  supported  by  the  evidence." 

It  Is  not  disputed  that  It  was  within  the 
discretion  of  the  trial  court  to  make  such 
conditional  order,  but  it  seems  to  be  thn  claim 
of  appellant  that.  In  the  opinion  of  the  trial 
Judge,  the  whole  of  the  verdict  was  tainted 
with  passion  and  prejudice,  and  therefore  it 
was  his  duty  to  set  It  aside  and  grant  the 
motion  for  a  new  trial.  This  view  would 
rather  imply  a  serious  reflection  upon  the 
good  faith  of  the  trial  Judge,  although  we 
are  satisfied  that  no  snch  charge  was  con- 
templated  by  the  capable  and  courteous  coun- 
sel who  argued  the  cause.  The  record  shows 
conclusively  that  by  the  use  of  said  terms  the 
court  simply  meant  that  to  the  extent  of 
$20,000  the  verdict  was  not  supported  by  the 
evidence,  and  to  that  extent  only  it  might 
be  said  to  be  the  result  of  passion  or  prej- 
udice. If  the  trial  Judge  had  believed  that 
the  whole  of  the  verdict  was  the  product 
of  passion  or  prejudice,  he  would  not  have 
recited  in  the  order  that  the  balance  was 
supported  by  the  evidence,  and  be  would,  of 
cotirse,  have  set  the  verdict  aside. 

Indeed,  in  the  use  of  said  expressions  the 
trial  judge  probably  had  In  view  the  deci- 
sions holding  that  said  language  is  in  legal 
contemplation  equivalent  to  a  declaration 
that  the*  amount  of  the  verdict  is  not  sup- 
ported by  the  evidence.  In  Klnsey  y.  Wal- 
lace, 36  Cal.  462,  the  Supreme  Court  declar- 
ed "that  a  verdict  for  a  sum  so  greatly  dis- 
proportionate to  the  actual  damage  at  the 
plaintiff,  under  the  facts  of  the  case,  la  of  it- 


self sufficient  evidence  that  It  was  rendered 
under  the  influence  of  passion  or  prejudice," 
but  this  circumstance  was  not  deemed  suffi- 
cient to  vitiate  the  entire  verdict,  as  the  Su- 
preme Court  made  a  conditional  order  allow- 
ing the  plaintiff  the  privilege  of  remitting  a 
part  of  it  with  the  alternative  of  a  reversal 
of  the  Judgment. 

In  Doolln  v.  Omnibus  Cable  Co.,  125  Gal. 
141,  57  Paa  774,  It  is  said: 

"To  say  that  verdict  for  damages  was  en- 
hanced by  passion  or  prejudice  is  one  mode  of 
saying  that  the  evidence  did  not  justify  it;  and 
the  only  means  of  discovering  therein  the  ele- 
ment of  passion  or  prejudice,  within  the  mean- 
ing of  the  statute,  is  by  comparing  the  amount 
with  the  evidence  which  was  before  the  court 
at  the  trial.  Harrison  v.  Sutter  Street  Ry.  Co., 
116  Cal.  156.  Whatever  may  be  the  rule  which 
shoold  govern  the  trial  judge,  it  is  eertain 
that  when  his  action  in  granting  a  new  trial  on 
the  ground  of  excessive  damages,  or  requiring 
a  reduction  of  the  amount  as  the  condition  of 
denying  one,  comes  to  be  reviewed  on  appeal, 
his  order  vrill  not  be  reversed  nnless  It  plainly 
appears  that  he  abused  his  discretion;  and  the 
cases  teach  that  when  there  is  material  con- 
flict of  evidence  regarding  the  extent  of  dam- 
age the  imputation  of  such  abuse  is  repelled, 
the  same  as  if  the  ground  of  the  order  were  in- 
sufiSdency  of  the  evidence  to  Justify  the  ver- 
dict" 

It  may  be  added  that  appellaht  expressly 
admits  that  the  amount  of  the  verdict  as  al- 
lowed by  the  trial  Judge  is  not  at  aU  dispro- 
portionate to  the  extent  of  the  injury  suffer- 
ed by  plaintiff,  and  this  admission  virtually 
nulllfles  the  force  of  his  criticism  of  said 
action  of  the  trial  Judge. 

The  other  objections  urged  in  the  briefs 
deserve,  we  think,  but  scant  consideration. 

[11]  Appellant,  while  intimating  that  In- 
struction No.  7  as  given  by  the  coart  is  er- 
roneous, has  not  attempted  to  point  oat  any 
error,  and  we  might  therefore  disregard  the 
suggestion.  It  embodies,  we  may  add,  bow- 
ever,  a  generally  accepted  principle  of  lia- 
bility on  the  part  of  common  carriers  for 
the  safety  of  one  attempting,  without  fault 
on  his  part,  to  board  a  train,  and  was  un- 
doubtedly applicable  to  the  facts  as  related 
by  plaintiff. 

[12]  Appellant  is  mistaken  in  the  cdaim 
that  the  court  instructed  th6  Jury  that  "from 
the  time  the  plaintiff  in  this  case  went  Upon 
the  cement  platform  adjacent  to  Vine  street 
station,  as  it  Is  called,  be  was  to  be  consider- 
ed a  passenger,  and -that  the  defendant  was 
In  duty  bound  to  use  the  utmost  care  and 
caution  for  his  protection."  We  think  no 
such  inference  can  be  fairly  drawn  from  the 
consideration  of  the  various  Instructions  up- 
on the  subject  which  were  given  by  the  court. 
We  are  satisfied  the  Jury  must  have  under- 
stood the  law  to  be  as  admitted  by  appellant 
that  a  person  "does  not  become  the  object 
of  the  utmost  care  of  the  railroad  company 
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until  be  actually  starts  to  make  bis  entry 
upon  tbe  train."  Indeed,  It  is  made  to  ap- 
\>ear  clearly  by  the  various  instructions  of 
the  court  tbat  tbe  utmost  care  was  required 
of  aroeUant  only  In  case  plaintiff  was  a  p'aa- 
s^ger,  and  there  was  a  specific  direction 
that  "plaintiff  in  this  case  was  not  a  pas- 
senger and  cannot  be  considered  by  you  as 
Eucb  while  the  train  mentioned  in  the  plead- 
ings was  standing  at  Vine  street  station,  un- 
less plaintiff,  in  tbe  exercise  of  reasonable 
care  and  prudence  on  his  part,  was  actually 
attempting  to  board  defendant's  said  train, 
or  was  80  near-  to  said  train,  and  in  such  a 
position  as  to  indicate  his  intention  so  to 
board  the  same,"  etc.  It  is  not  at  aU  prob- 
able that  tbe  Jury  was  misled  as  to  this  fea- 
ture  of  the  case. 

[1>]  MoreoTw.  If  any  error  was  commit- 
ted In  that  respect. -it  was  entirely  without 
prejudice,  for  the  reason  that  there  was  no 
eTldmce  or  no  contention  that  any  act  of 
appellant  contributed  to  the  injury  except 
the  negligence  in  starting  the  train  while 
plaintiff  was  attempting  to  board  it.  Tbe 
care  required  of  appellant  toward  plaintiff 
while  be  was  sitting  or  standing  on  tbe  plat- 
form was  entirely  foreign  to  tbe  issues  and 
could  not  have  been  regarded  by  the  Jury. 
There  were  only  two  theories  presented  by 
tbe  ideadings  and  the  evidence.  .The  one 
urged  by  plaintiff  which  we  have  already 
indicated  and  the  other  by  api)ellant  that 
plaintiff  attempted  to  board  tbe  train  while 
it  was  In  motion  and  while  the  gates  were 
shut  and  the  Jury  were  instructed  with  great 
partienlarlty  and  precision  as  to  the  law  ap- 
plicable to  each  of  these  theories.  There 
was  no  room  for  confusion  or  misunderstand- 
ins  as  to  what  was  required  of  each  parfy 
upon  either  hypothesis. 

(141  Appellant  complains  because  the  trial 
court  omitted  from  a  requested  Instruction 
the  following: 

"This  statement  holds  true,  whether  the  train 
stopped  for  a  Bn£Scient  or  reasonable  time  at 
Vine  street  station  to  allow  passengers  to  board 
the  same  or  not,  because,. if  the  stop  made  at 
Vine  street  station  was  unreasonably  abort,  or 
if  said  train  did  not  stop  at  Vine  street  station 
at  aU,  the  plaintiff  would  not  have  been  justi- 
fied in  attempting  to  board  it  while  it  was 
traveling  at  a  dangerously  high  rate  of  speed, 
or  while  the  gates  were  closed,  regardless  of 
the  rate  of  speed  at  which  it  was  traveling  or 
whether  it  was  moving  at  all  or  not." 

It  1b  i>erfectly  apparent  that  this  clause 
added  nothing  to  the  portion  of  the  propos- 
ed instruction  which  was  given  by  tbe  court 
as  follows: 

"If  tbe  car  or  train  described  in  the  com- 
plaint liad  started  away  from  Vine  street  sta- 
tion, and  if  the  plaintiff,  seeing  that  it  had 
started,  ran  after  it  and  attempted  to  board  it 
wliile.  it  was  in  motion,  and  was  injured  be- 
cause of  the  rate  of  speed  at  which  said  train 
was  traveling,  or  it  plaintiff  attempted  to  board 
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s^d  train  when  the  gates  thereof  were  closed 
regardless  of  tbe  rate  of  speed  at  which  it  was 
traveling  or  whether  the  train  had  started  at 
all  or  not,  in  either  event  he  (the  plaintiff) 
did  not  exercise  and  was  not  exercising  that 
reasonable  care  and  caution  which  be  should 
have  exercised  in  protecting  himself  from  in- 
jury, and  such  failure  to  so  exercise  reasonable 
care  and  caution  for  his  own  safety  was  the 
direct  and  proximate  cause  of  tbe  injury  he 
received,  and  plaintiff  cannot  recover." 

Beside,  these  various  contingencies  were 
specifically  covered  by  other  Instructions 
given  by  the  court,  and  tbe  rejected  clause 
was  also  argumentative,  and  misleading  by 
reason  of  tbe  suggestion  that  the  train  might 
not  have  stopped  at  said  station,  whereas 
tbe  evidence  all  showed  to  the  contrary. 

[IS]  There  was  no  error  in  striking  from 
defendant's  proposed  instruction  No.  21  the 
phrase  "unmixed  with  any  negligence  on  bis 
own  part  contributing  directly  and  proxi- 
mately to  sudi  injury."  The  Instruction  as 
proposed  put  upon  plaintiff  the  burden  of 
proving  not  only  tbat  the  negUgoice  of  de- 
fendant contributed  to  tbe  Injury,  but  that 
be  was  free  from  contributing  negligence; 
whereas  the  law  is  well  settled  tbat  the  du- 
ty is  cast  upon  defendant  to  prove  such  con- 
tributing negligence,  and  the  plaintiff  is  not 
required  to  anticipate  such  defense.  Besides, 
this  Identical  phrase  is  contained  in  a  simi- 
lar Instruction,  No.  17,  given  by  the  court  on 
plaintiff's  request  It  was  more  favorable  to 
appellant  than  he  had  a  right  to  ^^lect,  but 
of  this  he  cannot  complain. 

[1 6]  It  is  entirely  a  misapprehension  of  the 
situation  to  say  that  the  issue  of  contributo- 
ry negligence  was  eliminated  from  tbe  case 
by  the  Instructions  of  the  court.  In  many 
of  the  hypothetical  Instructions  given  at  the 
request  of  plaintiff  tbe  modification  "with- 
out plaintllTs  fault"  was  introduced  by  the 
court,  and  on  appellant's  request  tbe  doctrine 
was  fully  presented.  It  is  sufficient  to  quote 
the  following : 

"If  it  should  appear  to  you  from  the  evi- 
dence that  the  plaintiff  in  this  case  neglected 
those  precautions  for  his  own  safety  indicated 
in  and  required  by  these  instructions,  and  you 
should  further  find  tbat  said  conduct  directly  or 
proximately  contributed  to  his  injury,  you  must 
find  in  favor  of  the  defendant,  even  though  you 
may  believe  tbat  the  employes  of  tbe  train  were 
guilty  of  negligence  while  engaged  in  operating 
said  train." 

We  fall  to  see  any  contradiction  in  any  ma- 
terial respect  in  the  instructions.  As  we 
have  stated,  they  presented  tbe  law  applica- 
ble to  the  different  theories  of  the  parties. 
It  was  the  duty  of  the  court  to  so  instruct 
the  Jury,  leaving  it  tu  them  to  determine 
which  theory  was  in  consonance  with  tbe 
facts.  There  was  no  Invasion  of  the  prov- 
ince of  tbe  Jury,  but  there  would  be  cause 
for  complaint  if  tbe  court  bad  failed  to  ac- 
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commodate  and  adapt  the  Instructloiis  to  any 
rational  inference  that  might  be  derived  from 
the  evidence. 

The  fact  Is  that  a  careful  examination  of 
the  record  Justifies  the  statement  that  the 
case  was  tried  with  extraordinary  care,  the 
rights  of  both  parties  were  apparently  guard- 
ed with  scrupulous  concern,  and  we  have  not 
been  able  to  discern  any  error  In  the  proceed- 
ings from  beginning  to  end. 

The  judgment  is  affirmed. 

We  concur:  FINCH,  P.  J.;  HART.  J. 


(S7  Cal.  App.  60») 

Ex  parte  T08ELL0.    (Cr.  1057.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    April  29,  1922.) 

1.  IMuBlolpal  corporations  ^s>lll(4)  —  Section 
of  ordinance  not  unconstitutional  because  an- 
other section  was  invalid. 

One  section  of  a  city  ordinance,  wiricb  pro- 
liibited  keeping  saloons,  etc.,  where  intoxicating 
liquors  were  sold  or  given  away  was  not  ren- 
dered invalid  by  anotiier  section  wliicli  permit- 
ted intoxicating  liquors  to  be  given  to  guests 
in  Iiomes,  and  to  l>e  sold  under  certain  condi- 
tions, contrary  to  Const.  U.  S.  Amend.  18. 

2.  Intoxicating  liquors  «=>I3,  132  — Neither 
Eighteenth  Amendment  nor  the  Volstead  Act 
was  intended  to  affect  local  prohibitory  laws. 

Neitiier  Const.  U.  S.  Amend.  18' nor  the  Vol- 
stead Act  was  intended  to  nullify  prohibitory 
state  or  local  laws.  ■ 

Application  of  John  Tosello  for  a  writ  of 
habeas  corpus,  prayed  to  be  directed  to  the 
Sheriff  of  Santa  Clara  county  to  secure  the 
release  of  the  petitioner  from  custody.  Writ 
denied. 

H.  A.  Gabriel,  of  San  Jose,  for  petitioner. 

Archer  Bowden,  City  Atty.,  of  San  Joee, 
tor  respondent. 

NOURSE,  J.  [1]  The  petitioner  aUeges 
that  be  is  unlawfully  confined  by  the  sheriff 
of  Santa  Clara  county  under  color  of  a  com- 
mitment of  the  police  court  of  the  city  of  San 
Jose  after  his  conviction  of  a  violation  of  an 
ordinance  of  that  city  approved  November  6, 
1917,  entitled,  "an  ordinance  pertaining  to 
and  providing  for  limiting  and  regulating  the 
sale  of  spirituous,  malt,  vinous  or  other  alco- 
holic liquors,  •  »  •  "  and  that  the  convic- 
tion and  confinement  are  void  because  the  or- 
dinance is  unconstitutional  as  contravening 
the  Eighteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  it  regulates, 
limits,  and  permits  the  sale  of  intoxicating 
liquors  under  certain  conditions. 

The  first  section  of  the  ordinance  provides 
•8  follows: 


"On  and  after  January  1,  1918,  no  person, 
either  as  principal,  agent,  servant  or  employee, 
shall  open,  establish,  keep,  maintain  or  carry 
on  within  the  corporate  limits  of  the  city  of 
San  Jose  any  tippling  house,  dramshop,  cellar, 
saloon,  bar,  barroom,  sample  room,  buffet  or 
other  place  where  spirituous,  vinous,  malt  ot 
other  alcoholic  liquors  are  sold  or  given  away, 
except  as  provided  in  section  two  (2)  hereof." 

The  second  section  provides  that  it  sball 
not  be  unlawful  under  the  ordinance  to  serve 
alcoholic  liquors  in  the  home  to  members  of 
the  famUy  or  to  guests  without  compensation, 
to  distribute  wine  at  sacramental  serrice^  for 
any  registered  pharmacist  to  sell  or  dlq>ense 
alcoholic  liquors  at  a  pharmacy  for  medicinal 
purposes  only,  to  sell  or  serve  vinous  and 
malt  liquors  with  meals  In  any  hotel,  restau- 
rant, or  club  under  a  permit  obtained  from 
the  dty  council,  or  to  sell  alccdioUc  liquors  In 
sealed  or  corked  packages  under  a  license  for 
that  purpose  obtained  from  the  city  council. 
Section  4  of  the  ordinance  authorizes  the  city 
council  to  grant  permits  to  sell  liquors  In  ac- 
cordance with  the  terms  of  the  ordinance. 

The  complaint  on  which  the  petitioner  waa 
tried  and  convicted  diarges  that  he  did  "at 
the  time  and  place  aforesaid,  willfully  and 
unlawfully  open,  establish,  keep,  maintain, 
and  carry  on  within  the  corporate  limits  of 
the  city  .of  San  Jose  •  •  •  a  tippling 
house,  dramshop,  sample  room,  and  place 
where  spirituous,  vinous,  malt,  and  other  al- 
coholic liquors  were  sold  and  given  away, 
contrary  to  the  provisions  of  said  ordinance 
of  said  city." 

In  brief,  the  position  of  the  petitioner  Is 
that,  inasmuch  as  section  2  of  the  ordinance 
permits  the  city  council  to  licoise  a  sale  of 
intoxicating  liquors  contrary  to  the  provisions 
of  the  Eighteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  and  as  the  provi- 
sions of  that  section  cannot  be  segregated 
from  the  provisions  of  section  1,  the  whole 
ordinance  must  fall.  Cases  are  cited  to  the 
proposition  that,  where  the  constitutional  and 
unconstitutional  provisions  of  the  statute  are 
so  inseparably  blended  together  as  to  maite  It 
dear  that  either  clause  would  not  have  been 
enacted  without  the  other,  the  whole  act  is 
void.  The  weakness  of  this  argument  Is  that 
the  ordinance  was  not  unconstitutional  in  any 
resi)ect  when  It  was  enacted.  We  are  not, 
therefore,  concerned  with  what  the  people  In- 
tended when  they  enacted  the  ordinance,  or 
whether  they  would  have  enacted  the  provi- 
sions of  section  1  without  the  exceptions  con- 
tained in  section  2.  The  fact  is  that  they 
enacted  It  Just  as  it  reads  today,  and  they 
alone  can  repeal  It.  The  ordinance  having 
been  constitutional  when  enacted,  and  not 
having  l)een  repealed  by  the  city,  the  question 
is:  How  far  did  the  constitutional  amend- 
ment No.  18  suspend  its  operation?  The  first 
section  Is  plainly  a  prohibition  against  the 
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sale  or  giving  away  of  Intoxicating  liquors  in 
any  tippling  lionse,  dramshop,  saloon,  or  sim- 
ilar place  of  business.  To  this  extent  tlie  or- 
dinance is  prohibitory,  and  is  in  harmony 
with  the  provisions  of  the  constitutional 
amendment  The  petitioner  is  charged  with 
doing  this  ycry  thing.  The  exception  relates 
only  to  the  "other  place"  where  spirituous, 
vinons,  malt,  or  other  alcoholic  liquors  are 
sold  or  given  away,  such  as  private  homes, 
charcbes,  pharmacies,  hotels,  restaurants 
dube,  and  places  where  alcoholic  liquors  are 
sold  In  sealed  or  corked  packages.  As  the 
constitutional  amendment  (Const  U.  S. 
Amend.  18)  and  the  Volstead  Act  (41  Stat 
305)  which  followed  it  were  designed  to  pro- 
hibit the  manufacture,  sale,  and  distribution 
of  intoxicating  liquors  for  beverage  purposes, 
certain  portions  of  the  iMrovIslons  of  section 
2  of  the  ordinance  were,  of  course,  rendered 
ln(%>erative.  This  does  not,  however,  atCect 
the  prohibitory  features  of  section  1. 

A  similar  question  arose  in  People  v.  Ca- 
pelU  (Cal.  Aw).)  203  Pae.  837.  In  that  case 
the  appelant  had  been  convicted  of  violation 
of  the  Wylle  Act  (St  1911,  p.  599),  and  based 
his  appeal  upon  the  ground  that,  because  sec- 
tion 11  of  that  act  authorizes  the  electors  of 
any  subdivision  which  had  become  no  license 
territory  to  vote  upon  the  question  of  licens- 
ing the  sale  of  alcoholic  liquors  therein,  the 
whole  act  was  rendered  void  by  the  adoption 
of  the  constitutional  amendment.  The  appel- 
late court  held  that  though  the  provisions  of 
section  11  of  the  Wylle  Act  were  inoperative 
because  of  the  constitutional  amendment,  this 
did  not  affect  the  prohibitory  features  of  the 
act  as  a  whole.  To  the  same  effect  Is  Ex 
parte  Crookshank  (D.  C.)  269  Fed.  980,  987. 

[2]  To  the  point  that  neither  the  constlta- 
tlonal  amendment  nor  the  Volstead  Act  were 
Intended  to  aifect  or  nullify  prohibitory  state 
or  local  laws,  see  In  re  Volpl  (Cal.  App.)  199 
Pac.  1090;  People  v.  ColUns  (CaL  App.)  202 
Pac.  344;  In  rePollzzotto  (Cal.  Sup.)  205  Pac. 
676;  Woods  v.  City  of  Seattle  (D.  C.)  270  Fed. 
815;  State  v.  District  Court  58  Mont  684, 
194  Pac.  308;  State  v.  Turner,  116  Wash.  170, 
196  Pac  638. 

The  writ  Is  discharged,  and  the  prisoner  re- 
manded to  the  custody  of  the  sheriff. 


LANODON,  P.  J;    8TDRTE- 


We  concur: 
VANT,  J. 

<S7  Cal.  App.  80») 

SORAN    V.   HARRIS.    (CIv.  3814.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  May  5,  1922.  Hear- 
ing Denied  by  Supreme  Court  July  3,  1922.) 

I.  Detectives  ^=»5— Evidence  held  to  sustain 
an  allowance  to  plaintiff  on  his  account  for 
money  paid  out  for  defendant. 
In  an  action  on  account  to  recover  balance 

due  plaintiff  for  salary,  commissions,  and  ex- 


penses arising  out  of  employment  of  plaintiff 
by  defendant,  a  detective,  evidence  by  defend- 
ant that  be  told  plaintiff  that  if  F.,  another 
employee  of  defendant  got  a  sum  of  money  paid 
for  handling  a  case,  it  should  be  charged  to 
defendant  and  testimony  of  plaintiff  that  he 
paid  the  money  to  F.,  held  sufficient  to  sustain 
the  allowance  of  that  amount  of  money  to 
plaintiff  in  his  account 

2.  Detectives   ®=35  —  Evidence  held   sufficient 
to  sustain  flndihg  under  which  an  amount  was 
allowed  detective  on  an  account. 
In  an  action  by  detective  to  recover  the 
balance  dne  on  a  mutual  account  for  salary, 
commissions,  and  expenses  arising  out  of  the 
employment    evidence   held   sufficient   to    sus- 
tain findings  allowing  plaintiff  part  of  custom- 
ary final  charge  for  handling  case. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Buss  Avery,  Judge. 

Action  by  W.  T.  Soran  against  Nicholas 
B.  Harris.  From  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Warren  L.  Williams  and  Seymour  S.  Sll- 
verton,  both  of  Los  Angeles,  for  appellant 

Howard  F.  Shepherd,  of  Los  Angeles,  for 
respondent 

CONREY,  P.  J.  The  plaintiff  brought  this 
action  to  recover  a  balance  claimed  to  be 
due  to  him  on  mutual  account  for  salary, 
commissions,  and  exi>ense8  arising  out  of 
the  employment  of  the  plaintiff  by  the  de- 
fendant, whose  business  was  that  of  a  de- 
tective. The  plaintiff  recovered  judgment 
and  the  defendant  appeals  therefrom.  The 
sole  ground  of  appeal  is  that  the  evidence 
Is  Insufficient  to  sustain  the  findings,  in  this, 
that  certain  items  were  Improperly  allow- 
ed to  the  plaintiff. 

The  amount  of  the  Judgment  la  $431.96. 
Appellant  concedes  that  the  items  constitut- 
ing this  amount  are  sustained  by  the  evi- 
dence to  the  extent  of  $173.66.  This  leaves 
a  disputed  balance  of  $258.30. 

[1]  The  first  disputed  item  is  the  sum  of 
$125  paid  by  the  plaintiff  to  one  Fuentez  out 
of  a  certain  sum  of  $250  which  plaintiff  re-' 
ceived  from  Mrs.  I^Alerla  In  the  course  of 
certain  business  transacted  by  defendant 
for  Mrs.  D'Alerla.  Plaintiff  was  In  charge 
of  the  D'Alerla  case  at  San  Diego,  and 
Fuentez  was  another  employee  of  defendant 
who  had  been  sent  to  San  Diego  to  assist 
the  plaintiff.  Appellant,  in  his  testimony, 
admitted  that  he  told  the  plaintiff  that  If 
Fuentez  got  the  $125,  It  should  be  charged 
to  appellant  Respondent  testified  that  he 
did  pay  that  amount  to  Fuentez.  The  evi- 
dence Is  sufficient  to  sustain  the  allowance 
of  this  amount  ho  the  plaintiff  in  his  ac- 
count 

[2]  Next  it  is  contended  that,  under  the 
evidence,  the  plaintiff  is  not  entitled  to  a 
credit   of   $125    for   "clbslng    the    D'Alerla 
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case."  The  plaintiff  testified  to  a  long-stand- 
ing  arrangement  under  which,  upon  the 
making  of  a  special  charge  for  the  closing 
of  a  case,  and  where  there  were  two  "opera- 
tors,"- the  operators  received  50  per  cent,  of 
this  closing  diarge.  He  therefore  claimed 
25  per  cent,  of  the  closing  charge  of  ?oOO 
which  was  made  and  paid  in  that  case.  The 
defendant  testified  that  the  reason,  and  the 
only  reason,  why  the  plaintiff  was  not  en- 
titled to  this  item,  was  that  the  plaintiff 
was  in  a  drunken  condition  at  the  time 
when  the  case  was  closed.  He  stated  that 
in  this  particular  case,  If  the  plaintiff  had 
not  been  drunk,  he  would  have  been  enti- 
tled to  share  in  the  fee.  There  is  testimony, 
by  a  witness  who  was  present  on  the  occa- 
sion In  question,  that  the  plaintiff  was  not 
intoxicated  at  that  time.  The  evidence  is 
sufficient  to  sustain  the  findings  under  which 
this  item  was  allowed.  There  is  a  group  of 
items  stated  In  the  testimony,  and  referred 
to  in  the  brief  for  respondent,  which  satis- 
factorily covers  at  least  $8  of  the  $8.30  of 
disputed  items.  We  have  not  made  an  ex- 
tended search  for  the  other  30  cents. 
The  Judgment  is  aflJrmed. 

We  concur:  SHAW,  3.;  JAMES,  J. 


(67  Cal.  App.  442) 

HELMS  at  al.  v.  PACIFIC  MILL  &  TIMBER 
CO.    (Civ.  2407.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  25,  1922.1  Hearing  Denied  by 
Supreme  C!oart  Jane  22,  1022.) 

1.  Pleading  ®=>398— Where  plaintiffs'  names  In 
title  of  complaint  appeared  as  Individuals  and 
In  the  body  as  partners,  and  the  court  found 
a  partnership,  variance  Immaterial. 

Under  Code  Civ.  Proc.  $  469,  providing  that 
a  variance  is  not  to  be  deemed  material  unless 
it  has  actually  misled,  and  section  470,  provid- 
ing that  where  the  variance  is  not  material  the 
court  may  direct  the  fact  to  be  found  accord- 
ing to  the  evidence,  where  a  trial  court  found 
that  a  contract  was  executed  by  plaintiffs  as 
copartners,  where  plaintiffs'  names  appeared 
in  the  title  of  a  complaint  as  individuals  and 
in  the  body  of  the  complaint  they  were  alleged 
to  be  copartners  and  that  each  became  owner 
of'  one-half  of  certain  goods  manufactured  by 
them  and  that  an  agent  acting  for  both  of 
plaintiffs  sold  the  goods  to  defendant,  the  com- 
plaint was  not  prejudicially  defective. 

2.  Appeal  and  error  <S=3l74— The  objection  that 
complaint  failed  to  allege  partnership  name 
cannot  be  first  raised  on  appeal. 

In  an  action  by  copartners  against  a  pur- 
chaser of  goods  to  recover  the  price  agreed 
to  be  paid  therefor,  in  which  defendant  urged 
on  motion  for  nonsuit  that  the  cause  of  action 
is  a  partnership  demand  and  the  action  was 
prosecuted  in  their  individual  names,  the  ob- 


jection that  the  partnership  name  was  not  al- 
leged in  the  complaint,  and  if  the  partnership 
was  fictitious  and  no  certificate  bad  been  filed 
as  required  by  CSv.  Code,  {  2406,  the  matter 
would  have  been  delayed  until  the  filing  and 
publication  of  the  certificate  if  plaintiffs  elect- 
ed so  to  act,  not  being  raised  at  the  trial,  can- 
not be  raised  for  the  first  time  on  appeaL 

3.  Sales  9s>82(4)— Seller  under  contract  heM 
entitled  to  payment  upon  each  delivery  ef 
the  goods  as  ordered. 

Where  ctmtract  for  the  sale  of  100,000 
grape  stakes  consisted  of  an  accepted  order 
from  the  buyer  to  "ship  to  ourselves  at  in- 
structions to  follow,"  and  in  pursuance  there- 
of sis  carloads,  amounting  to  about  half  of  the 
total  order,  were  shipped  as  ordered  by  the 
buyers  during  a  period  of  17  days,  held,  that 
the  seller  was  entitled  to  payment  upon  each 
delivery  as  ordered,  so  that  the  seller  was  not 
in  defanlt  in  not  shipping  more  stakes  antfl 
those  already  shipped  were  paid  for. 

4.  Sales  iS=382(4)— Contract  of  sale  held  to  en- 
title seller  to  payment  on  delivery  of  goods. 

Where  a  seller  contracted  to  sell  all  rail- 
road ties  he  made  during  a  certain  year,  witti 
a  specified  minimum  quantity  to  be  delivered  by 
the  end  of  the  year,  which  were  to  be  deliv- 
ered from  time  to  time  as  made  throughout  the 
year,  in  view  of  seller's  inability  to  furnish  m 
bond  as  required  in  the  contract  of  sale  and  of 
the  fact  that  the  buyer  advanced  $500  on  the 
contract  price,  the  contract  held  to  contemplate 
payment  on  delivery  of  each  shipment. 

Appeal  from  Superior  Court,  HambolOt 
County;    Denver  Sevier,  Judge. 

Action  by  J.  F.  Helms  and  another  against 
the  Pacific  Alill  &  Timber  Ompany.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Afitoned. 

Sterling  Carr,  of  San  Francisco,  and  B.  W. 
Wilson,  of  Eureka,  for  appellant 

Puter  &  Quinn  and  B.  U.  Foard,  all  of 
Eureka,  for  respondents. 

FINCH.  P.  J.  PlaiuUefs,  alleging  that  t±iey 
were  copartners,  sued  for  the  recovery  of 
the  agreed  price  of  certain  grape  stakes 
sold  to  defendant.  In  appellant's  openlug 
brief  it  is  argued  that  the  court  erred  in  de- 
nying d^endant's  motion  to  strike  out  th<> 
fourth  amended  complaint,  but  in  the  reply 
brief  It  is  admitted  that  such  objection  is 
not  toiable  on  this  appeal. 

[1]  It  is  urged  that  there  is  a  fatal  vari- 
ance between  the  allegations  of  the  coiuplaint 
and  the  proofs,  in  that  plaintiffs  sue  as  In- 
dividuals and  allege  a  cimtraot  made  by  them 
as  Individuals  while  the  evidence  shows 
that  the  contract  was  executed  by  the  part- 
nership. Plaintiffs'  names  api>ear  in  the 
title  of  the  complaint  as  Individuals  merely, 
but  in  the  body  of  the  complaint  it  is  alleged 
that  the  plaintiffs,  as  copartners,  manufac- 
tured the  grape  stakes;  that  thereupon  each 
became  the  owner  of  one-half  thereof;    and 
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that  Helms,  acting  for  both,  sold  them  to  de- 
fendant. While  the  pleading  is  not  a  model, 
it  is  difficult  to  see  in  what  manner  defend- 
ant has  saffered  prejadice  from  any  defect 
therein.  A  variance  is  not  "to  be  deemed 
material,  unless  it  lias  actually  misled  the 
adverse  party  to  his  prejudice."  Code  Civ. 
Proc.  S  469.  "Where  the  variance  is  not  mate- 
rial, as  provided  in  the  last  section,  the  court 
may  direct  the  fact  to  be  found  according  to 
the  evidence."  C5ode  Civ.  Proc.  i  470.  The 
court  found  that  the  contract  was  executed 
by  plaintiffs  as  copartners. 

[2]  In  appellant's  brief  it  Is  said  that  If 
the  partnership  name  had  been  alleged,  and 
"If  the  same  was  fictitious  and  no  certificate 
had  been  filed  as  required  by  the  Civil  Code" 
(section  2466),  the  defendant  could  have  al- 
leged such  failure  "and  the  matter  would 
then  have  been  delayed  until-  the  filing  and 
publication  of  sudi  certificate.  If  plaintiffs 
elected  so  to  act."  The  answer  in  no  manner 
raised  the  question  here  urged,  and  the 
evidence  does  not  show  under  what  name 
the  partnership  business  was  conducted  or 
whether  any  certificate  was  filed.  The  rec- 
ord does  not  disclose  that  such  objection  was 
made  at  any  stage  of  the  case  in  the  trial 
court:  the  contention  there  urged,  on  mo- 
tion for  nonsuit,  being  that  the  cause  of  ac- 
tion proved  "is  a  partnership  demand,  and 
the  action  is  prosecuted  In  their  individual 
names."  The  question  cannot  be  raised  for 
the  first  time  on  appeaL 

[3]  It  is  contended  that  the  plaintiffs  failed 
to  perform  their  part  of  the  contract.  The 
contract  consisted  of  a  written  order  by  the 
defendant  and  its  acceptance  oh  behalf  of 
plainttCFs.    The  order  reads  as  follows: 

"Sliip  to  onrselves  at  instmctiong  to  follow. 
Prices  are  f.  o.  b.  Hamboldt  points  Eureka  rate. 
100,000  2x2x6  No.  1  split  redwood  grape  stakes 
pointed  23.00.  Please  sign  and  return  prompt- 
ly to  ns  at  San  Francisco." 

Six  carloads  of  grape  stakes,  amounting 
to  a  total  of  60,490,  were  shipped  as  ordered 
from  time  to  time  during  a  period  of  17  days, 
from  September  25  to  October  11,  1917.  The 
shipments  were  made  direct  to  defendant's 
customers  as  ordered  by  its  agent  at  Eureka. 
It  does  not  appear  when  defendant  next  or- 
dered a  shipment  of  the  stalces,  but  its  presi- 
dent testified  that  he  made  several  demands 
for  delivery  after  October,  1917.  Plaintiffs 
refused  to  make  further  deliveries  until 
paid  for  the  stakes  furnished,  and  defend- 
ant declined  to  make  payment,  claiming  that 
no  pa>-ments  were  due  until  the  entire  100,- 
OOO  staices  were  delivered.    Nielaon  testified: 

"We  made  a  contract  with  the  defendant  for 
tlie  sale  of  100,000  redwood  grape  stakes,  and 
there  was  present  Helms,  myself  and  Herrick. 
•  ♦  *  I  don't  remember  when  they  were  to 
be  delivered,  but  not  all  at  once.  They  were 
to  be  delivered  at  several  times,  we  could  not 
deliver  all  at  once." 


Herrick  was  the  Humboldt  county  repre- 
sentative of  defendant.  Nielsen  testified  rela^ 
tlve  to  the  failure  of  defendants  to  make  pay- 
ment as  follows: 

"They  said  they  would  send  money  op  time 
and  again,  but  it  failed  to  come.  *  *  *  I  was 
present  when  Helms  and  Herrick  talked  over 
the  failure  of  the  defendant  to  pay.  The 
amount  of  the  conversation  was  that  Herrick 
told  Helms  not  to  ship  any  more  until  they 
made  him  a  payment.  •  •  »  Herrick  said 
nothing  to  the  effect  that  they  would  not  pay 
anything  till  they  got  the  other  part  of  the 
shipment" 

Witnesses  for  the  defendant  contradicted 
much  of  Nielsen's  testimony,  but  it  was  for 
the  trial  court  to  decide  whom  to  believe. 

The  written  contract  provided  for  ship- 
ments "at  instructions  to  follow."  This  pro- 
vision, construed  in  the  light  of  the  attend- 
ing circumstances  and  the  manner  in  which 
the  contract  was  carried  out  by  the  parties 
In  BO  far  as  performed,  justifies  the  inference 
that  the  parties  understood  at  the  time  the 
contract  was  executed  that  a  considerable 
time  might  elapse  between  the  first  and  the 
last  deliveries  thereunder.  The  defendant 
might,  at  its  discretion,  liave  postponed  the 
last  delivery  for  months.  Under  the  circum- 
stances shown,  it  would  be  unreasonable  to 
hold  that  the  parties  intended  to  make  the 
time  of  payment  dependent  upon  the  will  of 
the  purchaser.  It  must  be  held  that  the 
plaintiffs  were  entitled  to  i>ayment  upon 
each  delivery  as  ordered.  Veerkamp  v.  Hul- 
burd  C.  &  D.  Co.,  58  Cal.  229,  41  Am.  Bep, 
265;  United  Canneries  Co.  v.  Seelye  (CaL 
App.)  192  Pac.  341;  Morton  v.  Clark,  181 
Mass.  134,  63  N.  E.  409;  Dees  v.  Self,  165 
Ala.  229,  51  South.  735;  Press  v.  Vander- 
grift,  165  App.  Div.  180, 160  N.  X.  Supp.  238; 
Neai  V.  Shewaiter,  6  Ind.  App.  147,  31  N.  B. 
848;  People  v.  Grant,  138  Mich.  60,  100  N. 
W.  1006. 

By  way  of  counterclaim,  tbe  defendant 
alleged  damages  in  the  sum  of  $198.04  by 
reason  of  plaintiffs'  failure  to  deliver  the 
remainder  of  the  grape  stakes.  Since  the 
plaintiffs  were  justified  in  refusing  to  make 
further  deliveries  until  paid  for  the  stakes 
furnished,  the  defendant  had  no  just  cause 
of  counterclaim. 

[4]  The  defendant  filed  a  cross-complaint 
against  plaintiff  Helms,  praying  for  damages 
alleged  to  have  been  suffered  by  reason  of 
his  failure  to  deliver  certain  railroad  ties 
in  accordance  with  the  terms  of  a  contract 
between  them.  By  written  contract,  dated 
January  15,  1917,  Helms  agreed  to  sell  to 
the  defendant  "all  the  6x8  spUt  Rwd.  rail-, 
road  ties  I  make  during  the  year  1917  at  36c 
apiece,  ♦  •  •  minimum  quantity  to  l>e 
delivered  30,000  by  January  Ist,  1918."  The 
contract  further  provided : 

"The  Pacific  Mill  &  Timber  Company  agree 
to  advance  $1,300.00  to  be  deducted  from  the 
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first  shipment.  T  agree  to  pot  np  a  bond  of 
$2,000  wbicb  will  be  satisfactory  to  the  Pacific 
Mill  &  Timber  Company." 

Helms  was  unable  to  furnish  the  required 
bond,  and  on  August  13,  1917,  Helms  and  de- 
fendant agreed  to  reduce  the  number  of  ties 
to  5,000  and  defendant  agreed  to  advance 
$500  on  the  contract  and  took  an  assignment 
of  Helms*  right  In  and  to  all  6x8  ties  owned 
by  him  at  that  time.  Helms  agreeing  to 
promptly  manufacture  and  deliver  to  defend- 
ant such  additional  ties  as,  added  to  those 
on  band,  would,  "at  the  price  listed  in  the 
contract  already  entered  Into  as  aforesaid, 
fully  compensate  party  of  the  second  part  for 
said  advance  of  $500.00."  Helms  delivered 
1,605  ties  under  this  contract  which,  at  the 
contract  price,  amounted  to  more  than  the 
$500  advanced.  He  thereupon  refused  to 
malce  any  further  deliveries  unless  defend- 
ant would  pay  for  each  carload  as  delivered. 
What  has  been  said  relative  to  the  contract 
for  grape  stakes  is  equally  applicable  here. 
From  the  provisions  of  the  contract  it  ap- 
pears that  the  ties  were  to  be  delivered  from 
time  to  time  as  made  throughout  the  year. 
Helm^  inability  to  furnish  a  bond  and  the 
provision  for  an  advancement  to  him  of  $500 
on  the  contract  price  indicate  that  the  par- 
ties understood  that  his  flnanclal  ability  to 
carry  out  his  part  of  the  contract  was  de- 
pendent upon  receipt  of  payment  on  delivery 
of  each  shipment. 

The  evidence  supports  the  court's  findings 
in  favor  of  the  plaintiffs  on  their  complaint 
and  against  the  defendant  on  its  counter- 
claim and  cross-complaint. 

The  Judgment  is  affirmed. 

We  concur:   HART,  J.;   BURNETT,  J. 


(57  Cal.  App.  SG3) 

SCOTT  V.  AUSTIN.    (CIV.  4136.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  S,  1922.  Hearins 
Denied  by  Supreme  Court  June  29,  1922.) 

I.  Husband  and  wife  «=>270  (8)— Evidence  In 
action  by  guardian   of  Insane  wife  lieid  to 
prove  husband's  transfer  of  community  prop- 
erty to  third  person  without  consideration. 
In  an  action  by  guardian  of  insane  wife  to 
require  defendant   to   account  for  one-half  of 
certain  personal  property  constituting  commu- 
nity property  transferred  to  defendant  by  the 
husband  shortly  before  bis  death  without  the 
wife's  consent,  in  wliicb  it  was  claimed  that 
the  husband  gave  third  party  a  gift  of  eommn- 
nity  property  in  violation  of  Civ.  Code,  I  172, 
evidence   heid   to   justify   conclusion   that   the 
transfer  of  the  property  was  not  supported  by 
any  valuable  consideration. 


2.  Hasband  and  wife  «=a265— Gnardlaa  of  !■• 
sans  wife  oMid  not  recover  one-half  of  snm 
given  by  husband  to  third  party  and  used  hy 
him  to  pay  husband's  debts  and  fussral  ex- 
penses. 

Where  the  husband  shortly  before  his  death 
gave  third  party  a  certain  snm  of  money  for 
payment  of  the  husband's  debts,  and  third  party 
spent  the  money  partly  for  such  purpose  and 
partly  to  defray  the  funeral  expenses  of  the 
husband,  the  guardian  of  the  insane  wife  could 
not  recover  one-half  thereof  from  third  person 
on  the  ground  that  it  was  community  property. 

3.  Husband  and  wife  4=»265— Husband  oould 
make  gift  of  oommuaity  property  without 
wife's  consent,  «diera  aoquired  before  mar- 
riage  or  prior  to  amendment  of  statute  pro- 
hiblting  such  gifts. 

Where  community  property  was  acquired 
either  l>efore  carriage  or  prior  to  amendment 
of  Civ.  Code,  J  172,  prohibiting  gifts  of  com- 
munity property  by  a  husband  without  wife's 
consent,  the  husband  could  make  a  gift  of  such 
property  without  the  wife's  consent. 

4.  Husband  and  wife  «=3262( I)— Property  ae- 
qulred  by  either  husband  or  wifs  other  thaa 
by  gift,  bequest,  devise,  or  desoent  presamed 
to  be  community  property. 

Property  acquired  by  either  party  to  a 
marriage  other  than  by  gift,  bequest,  devise,  or 
descent  is  presumed  to  be  community  prop- 
erty, but  there  is  no  presumption  as  to  the  time 
of  such  acquisition. 

5.  Husband  and  wife  4=»262(l)— No  presump* 
tlon  as  to  whether  oommunity  property  giv- 
en away  by  husband  was  acquired  before  mar- 
riage or  when  gift  valid. 

In  action  by  guardian  of  insane  wife  to 
compel  third  party  to  account  for  one-half  of 
community  property  transferred  to  third  party 
shortly  before  death  on  the  ground  that  the 
husband  gave  the  third  party  a  gift  of  com- 
munity property  without  the  wife's  consent,  in 
violation  of  Civ.  Code,  {  172,  as  amended,  there 
is  no  presumption  as  to  whether  such  property 
was  aoquired  before  marriage  or  prior  to  the 
amendment  of  such  statute  so  as  to  make  the 
statute  applicable. 

6.  Husband  and  wife  ^=s>270(  10)— Judgment 
awarding  wife  ohe-half  of  community  prop- 
erty as  against  donee  of  deceased  husband 
free  from  claims  of  craditors  and  expenses  of 
administration  held  erroneous. 

In  an  action  by  insane  wife's  guardian  to 
compel  defendant  to  account  for  one-halt  of 
the  personal  property  transferred  to  defendant 
by  husband  shortly  before  his  deatli,  in  which 
it  was  claimed  the  husband  made  a  gift  to 
the  defendant  without  the  wife's  consent,  in 
violation  of  Civ.  Code,  g  172,  it  was  error  to 
award  the  wife  one-half  the  property  free  from 
the  claims  of  creditors  and  expenses  of  admin- 
istration, but  under  section  1402,  the  court 
should  merely  have  limited  its  judgment  to  de- 
claring the  wife  the  owner  in  an  undivided 
one-half  interest  in  the  property,  subject  in 
common  with  the  remaining  property  of  the 
estate  to  the  payment  of  the  husband's  debta. 
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the  fnratly  aOowonee,  and  ezpenaeB  of  adminia- 
tratioD. 

7.  Husband  and  wife  «=>270(IO)— Wife**  shara 
of  community  property  on  hasband's  death 
subject  to  debts,  family  allowanoe,  and  charg- 
es and  expenses  of  admlalstratlon. 

The  court  will  at  the  instance  of  a  wife  set 
aside  a  voluntary  conveyance  by  the  husband  of 
community  property  so  far  as  it  affects  the 
interest  therein  to  which  she  succeeds  at  his 
death,  but  the  right  to  have  such  relief  does 
not  free  her  recovery  of  the  property  from  the 
burden  imposed  upon  it  by  Civ.  Code,  §  1402, 
providing  that  on  husband's  death  the  wife's 
share  in  the  community  property  is  equally  sub- 
ject to  the  debts,  family  allowance,  and  charg- 
es and  expenses  of  administration. 

Appeal  from  Superior  Court,  Monterey 
County;    Pat  K.  Parker,  Jadge. 

Action  by  Emma  Scott,  an  insane  person, 
by  J.  A.  Comett,  ^ardlan  of  her  person  and 
estate  against  Milton  W.  Austin,  as  adminis- 
trator of  the  estate  of  Horace  W.  Austin,  de- 
ceased, substituted  instead  of  Horace  W. 
Austin,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

C.  F.  Lacey,  of  Salinas,  for  appellant. 

Wyckott  &  Gardner,  of  Watsonvllle,  and 
Daugherty  &  Theile,  of  Salinas,  for  respond- 
ent. 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  In  an  ac- 
tion brought  by  her  guardian  to  compel  the 
defendant  to  account  for  one-half  of  certain 
personal  property  consisting  of  cash  in  the 
sum  of  $450,  and  a  stock  of  merchandise,  and 
the  fixtures  of  a  drug  store,  which  had  been 
transferred  to  him  by  John  B.  Scott,  the  hus- 
band of  plaintur,  a  few  days  before  Scott's 
death. 

Plaintiff  and  her  deceased  husband  Inter- 
married May  14,  1873,  and  continued  to  be 
husband  and  wife  until  the  death  of  the 
former  on  February  18,  1920.  Plaintiff  la  a 
patient  In  the  state  hospital  for  the  insane  at 
Stockton,  Cal.,  and  has  been  such  for  over  30 
years.  Prior  to  Scott's  death  he  transferred 
to  the  defendant  the  stock  and  fixtures  of  his 
drug  store  and  $450  in  cash ;  he  also  conveyed 
to  him  certain  real  property,  in  consideration 
of  which  conveyance  the  defendant  entered 
Into  an  agreement  in  writing  whereby  he  un- 
dertook to  pay  for  the  support  and  mainte- 
nance of  the  plaintiff  herein  "such  amounts 
as  from  time  to  time  may  be  fixed  or  requir- 
ed by  the  public  authorities,"  and  to  furnish 
her  with  necessary  clothing.  The  court 
found  that  the  money  and  personal  property 
was  community  property  of  the  deceased  and 
plaintiff,  and  that  the  turning  over  of  said 
money  and  personal  property  constituted  a 
gift  amounting  In  value  to  about  $6,450,  and 
that  the  plaintiff  had  no  knowledge  and  did 
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not  consent  to  said  transfer.  As  matter  of 
law  the  court  concluded  that  plaintiff  was 
entitled  to  Judgment  for  one-half  of  said  per- 
sonal property,  and  one-half  the  Income  and 
profits  thereof  from  the  date  of  the  death 
of  deceased.  Interlocutory  Judgment  was 
rendered  accordingly,  and  the  defendant  was 
ordered  to  account  to  plaintiff  for  said  cash, 
personal  property,  and  profits.  A  referee  was 
appointed  for  the  purpose  of  rendering  such 
an  account.  It  was  further  ordered  that 
upon  the  filing  of  said  referee's  report  final 
Judgment  in  favor  of  plaintiff  be  entered  for 
one-half  of  the  value  of  said  personal  prop- 
erty and  one-half  of  said  income  and  ca^, 
together  with  costs.  From  this  Judgment  de- 
fendant appeals. 

The  first  contention  of  the  appellant  is  that 
the  finding  of  the  court  that  the  transfer  to 
him  of  the  fixtures  and  stock  of  merchandise 
was  a  gift  is  not  supported  by  the  evidence. 
On  this  subject  the  evidence  shows  that  this 
transfer  was  made  by  a  written  assignment 
dated  January  31,  1920,  and  executed  by 
John  B.  Scott  less  than  three  weeks  before 
hid  death.  The  day  preceding  the  transfer 
said  Scott  conveyed  to  the  defendant  a  parcel 
of  real  property  of  the  value  of  $20,000,  and 
on  the  same  day  the  defendant  executed  and 
delivered  to  Scott  the  following  writing: 

"Salinas,  Cal.,  January  30,  1920. 

"In  consideration  of  a  deed  of  conveyance 
this  day  made  to  me  by  John  B.  Scott  I  hereby 
agree  that  from  and  after  the  death  of  said 
John  B.  Scott  I  wUl  pay  towards  the  eare  and 
support  of  his  wife,  now  confined  in  the  asylum 
for  the  insane  at  Stockton,  California,  such 
amounts  as  from  time  to  time  may  be  fixed  or 
required  by  the  public  authorities,  and  will 
likewise   furnish  her  with   necessary  clothing. 

"This  obligation  is  to  continue  until  the  de.ath 
of  the  said  wife  of  John  B.  Scott,  and  is  to  bind 
my  heirs,  executors  and  administrators. 

"In  witness  whereof,"  etc. 

[1]  The  defendant  undertook  to  testify  that 
this  agreement  on  his  part  was  also  the  con- 
sideration for  the  transfer  to  him  of  the  per- 
sonal property;  but  In  this  connection  he 
also  testified  that  at  the  time  of  the  execu- 
tion and  delivery  of  such  assignment  notli- 
ing  was  said,  either  by  Scott  or  himself,  with 
reference  to  it.  It  will  be  observed  that  the 
written  agreement  recites  that  the  considera- 
tion therefore  was  the  conveyance  of  the  real 
estate  made  and  delivered  on  the  day  of  the 
execution  and  delivery  of  said  agreement, 
and  makes  no  mention  of  the  transfer  of  the 
personal  property.  It  Is  also  significant  that 
at  the  very  time  of  Its  transfer  to  the  de- 
fendant he  was  the  holder  of  a  note  for 
$2,000  against  Scott,  which,  notwithstanding 
said  transfer  and  conveyance  was  not  sur- 
rendered to  the  maker  nor  agreed  to  be  re- 
garded as  paid,  and  at  the  time  of  the  trial 
of  this  action  was  still  retained  by  the  de- 
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fendant  as  an  existing  obligation  against  the 
estate  of  the  deceased.  In  Tlew  of  this  state 
of  the  testimony  we  think  the  trial  court  was 
amply  Justified  in  condudlng  that  the  trans- 
fer of  the  personal  property  was  not  sup- 
ported by  any  valuable  consideration. 

[2]  As  we  have  seen,  the  judgment  awnrds 
to  the  plaintiff  one-half  the  sum  of  $450, 
treating  It  as  money  given  by  the  decedent 
to  the  defendant.  The  only  testimony  on  this 
point,  however,  is  that  John  B.  Scott  tnmed 
over  this  money  to  the  defendant  three  or 
four  weeks  before  his  death  for  the  purpose 
of  paying  bills  against  the  drug  store,  arid 
that  It  was  used  partly  for  that  purpose  and 
partly  to  defray  the  funeral  expenses  of  the 
deceased.  Under  these  circumstances,  while 
It  would  be  the  duty  of  the  defendant  to  ac- 
count to  the  personal  representatives  of  the 
deceased  for  this  sum,  we  do  not  perceive 
how  this  fact  entitles  the  plaintiff  to  a  Judg- 
ment against  the  defendant  for  one-half 
thereof.  To  this  extent  the  Judgment  of  the 
trial  court  is  erroneous. 

[31  The  third  contention  of  the  appellant 
must  also  be  sustained,  namelj',  that  the 
court  erroneously  made  its  Judgment  cover 
the  fixtures  in  the  drug  store.  The  record 
is  totally  devoid  of  evidence  as  to  when  this 
particular  property  was  acquired.  It  Is  ad- 
mitted that  the  community  existed  from  the 
year  1873  down  to  the  death  of  the  deceased. 
If  these  fixtures  were  acquired  either  before 
marriage  or  prior  to  the  amendment  of  sec- 
tion 172  of  the  Civil  Code,  prohibiting  gifts  of 
community  property  without  the  wife's  con- 
sent, a  gift  thereof  was  within  the  power  of 
the  husband  without  such  consent  Spreckels 
V.  Spreckels,  116  Cal.  33»,  349,  48  Pac.  228, 
36  L.  R.  A.  497,  58  Am.  St.  Rep.  170;  Qavo 
V.  Clavo,  10  Cal.  App.  447,  449,  102  Pac.  556. 

[4,  SI  While  it  is  well  settled  that  property 
acquired  by  either  party  to  a  marriage  other 
than  by  gift,  bequest,  devise,  or  descent  Is 
presumed  to  be  community  property,  there 
Is  no  presumption  as  to  the  time  of  snob  ac- 
quisition ;  and  a  wife  makes  no  case  for  the 
setting  aside  of  a  gift  by  the  husband  of  com- 
munity property,  unless  she  shows  that  it 
was  acquired  subsequent  to  the  going  into  ef- 
fect of  said  amendment 

[6, 7]  The  appellant's  final  contention  is 
that  the  Judgment  in  favor  of  plaintiff  is  in- 
correct in  form,  because  it  awards  to  her  one- 
half  of  the  community  property  in  question 
free  from  the  claims  of  creditors  and  the  ex- 
penses of  administration.  This  contention 
also  we  think  to  be  correct  Section  1402  of 
the  Civil  Code  provides  that  the  share  of  the 
wife  In  the  community  property  is  equally 
subject  to  the  debts,  family  allowance,  and 


charges  and  expenses  of  administration.  Al- 
though the  court  will  at  the  instance  of  the 
wife  set  aside  a  voluntary  conveyance  by  the 
husband,  of  community  property  so  far  aa  it 
affects  the  Interest  therein  to  which  she  suc- 
ceeds at  his  death,  the  right  to  have  such 
relief  does  hot  free  her  moiety  of  the  prop- 
erty from  the  burden  imposed  upon  it  by  the 
provision  of  the  Code  cited.  We  think,  there- 
fore, that  the  court  shonld  have  limited  its 
Judgment  to  declaring  the  plaintiff  to  be  the 
owner  of  an  undivided  one-half  interest  in 
the  property  in  question,  subject  in  comnton 
with  the  remaining  property  of  the  estate 
to  the  payment  of  the  debts  of  the  decedent, 
the  family  allowance  and  expenses  of  ad- 
ministration. It  is  true  that  in  the  case  of 
Dargle  t.  Patterson,  176  Cal.  716,  169  Pac 
360,  the  Judgment  in  terms  declared  the  wife 
to  be  the  "owner  of  an  undivided  one-half  in- 
terest In  the  property  in  question,"  without 
this  qualifying  clause;  but  In  that  case  the 
evidence  disclosed  that  such  property  was  but 
a  very  small  part  of  the  estate,  and  that 
there  remained  ample  property  to  meet  such 
debts  and  expenses.  That  it  was  not  intend- 
ed by  the  opinion  In  that  case  to  lay  down  the 
rule  that  the  wife  may  recover  her  community 
interest  freed  from  such  burden  we  think  is 
evident  from  other  language  used  by  tiM 
court  in  the  same  case,  namely: 

"The  privilege  of  avoiding  the  gilt  Is  con- 
ferred upon  her  [the  widow]  as  a  means  of 
protecting  her  interest  in  the  community  prop- 
erty. We  see  no  reason  why  In  assailing  the 
gift  she  should  enjoy  greater  rights  than  she 
would  have  had  if  the  gift  had  never  be«a 
made." 

The  respondent  points  out  that  in  the  castt 
dted  the  widow  was  held  to  be  entitled  to 
recover  an  undivided  one-half  interest  In 
certain  property  voluntarily  conveyed  by  the 
husband  "without  regard  to  the  amount  or 
condition  of  the  estate  remaining  in  his 
hands  at  the  time  of  his  death,"  but  the  lan- 
guage quoted  was  used  in  disallowing  a  con- 
tention made  in  that  case  that  the  convey- 
ance ought  not  to  be  set  aside,  since  there 
was  ample  property  in  the  estate  from  which 
the  widow  could  recoup  the  loss  of  her  com- 
munity interest  in  the  property  conveyed,  and 
had  no  reference  to  the  condition  of  the  es- 
tate with  regard  to  debts  and  expenses  of  ad- 
ministration. 

For  the  errors  adverted  to,  we  think  the 
Judgment  should  be  reversed ;  and  it  Is  so  oi^ 
dered. 

We  concur:  TYIiER,  f.  J.;  ENIOHTL 
Justice  pro  tem. 
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BOYD   V.    PENDEGAST   at   al.    (CIv.  3888.) 

(District    Court   of    Appeal,    Second   District, 
Division  1,  California.    AprU  28,  1922.) 

1.  Offloara  «S977— Paasaaaion  of  oflloa  eraataa 
aa  vaated  "^proparty  rlabt  In  offloara. 

The  posseseion  of  an  oiiice,  or  tlie  enjoy- 
ment of  employment  with  the  government,  or 
mider  any  of  its  agencies,  does  not  confer  a 
vested  property  right  of  any  quality  whatso- 
'ever;  the  ancient  offices  to  whidi  the  common 
law  attached  Jthe  property  character  of  incor- 
poreal hereditament  finding  no  legal  counter- 
part ooder  the  political  systems  of  government 
in  thia  eoantry. 

2.  Constitutional  law  $=3277(2)— Lack  of  due 
prooeaa  of  law  not  involved  la  ramovai  from 
oflloa. 

Under  whatever  procednra  la  adopted  to 
work  the  removal  of  a  person  from  ofBce,  the 
constitutional  question  as  to  lack  of  due  pro- 
cess of  law  cannot  be  involved. 


3.  Ofnoera  $=366— May  be  removed  withaut 
eaaaai. 

Whether  for  cause,  or  without  cause,  when 
the  removal  of  an  officer  is  accomplished,  after 
full  compliance  with  the  existing  regulations 
affecting  the  matter,  no  ground  ia  left  on  whidt 
to  found  any  action  against  the  removing  power. 

4.  Ofilcars  $=»70— Procedure  on  ramovai  from 
offloa. 

In  the  absence  of  regulationa  fixing  the  pro- 
cedure for  removal  from  office,  the  law  defining 
the  term  may  be  looked  to  in  deciding  the  ques- 
tion. 

5.  Oflloars  «=:>50,  72(  I )— Appolntmenta  during 
plaasara  tarmlnatad  at  any  tima  without  no- 
tice. 

Appointments  to  hold  office  during  the 
pleasure  of  the  appointing  power  may  be  ter- 
minated at  any  time  and'  without  notice. 

6.  Offlcars  «=>66,  72(1)— Appointments  daring 
good  behavior  tarmlnated  only  for  cause. 

Appointments  to  office,  "to  continue  during 
good  behavior  or  for  a  fixed  term  of  years," 
cannot  be  terminated,  excep*-  for  cause,  and 
the  office  holder  ia  entitled  to  notice  and  an 
opportunity  to  be  heard. 

7.  Offlcars  «=»66,  72(1)— Right  to  remove  for 
cauaa  permlta  removal  without  hearing. 

A  right  to  remove  an  officer  "for  cause," 
with  no  right  of  appeal  or  review,  where  the 
statute  does  not  specify  the  particular  causes, 
leaves  the  determination  of  the  cause. and  its 
aufficiency  to  the  removing  power,  which  may 
act  summarily  and  without  according  a  hearing 
to  the  officer.  ■ 

8.  IMnaldpal  corporations  ^=»IS5(4)— Police 
offloara  held  entitled  to  bearing  on  appiica- 
tioa. 

Loa  Angeles  Charter,  aa  amended  in  1911 
(St.  1911,  p.  2107,  art  9,  $  93),  makes  findings 
of  police  commissioners  as  to  cause  for  re- 
moval of  officer  final  and  conclusive,  regardless 
of  any  defect  or  deficiency  in  the  evidence,  but 
contemplates  that  a  police  officer,  ordered  to 
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be  suspended  or  removed,  shall  be  accorded  a 
hearing  before  the  commissioners,  if  he  ap- 
plies for  it  within  five  days  after  the  cliief  of 
police  has  given  him  notice  of  the  order. 

9.  Municipal  corporations  ®=> 1 85 (4)— Notice 
Of  suspension  by  chief  of  police  need  not  con- 
tain description  of  acts  making  delinquency 
charge. 

Notice  by  chief  of  police  of  the  dty  of  Los 
Angeles  to  a  police  officer  that  he  was  sus- 
pended for  "neglect  of  duty"  was  suffidcnt, 
without  setting  out  the  acts  making  up  the  de- 
linquency charge:  it  being  presumed  that  the 
commissioners,  on  request,  would  acquaint  him 
with  the  details,  under  Los  Angeles  Charter, 
as  amended  in  1911  (St.  1911,  p.  2107,  art  9, 
«03). 

10.  Municipal  corporations  4=3185(3)— Notlea 
of  suspension  In  effect  a  removal. 

A  police  officer,  removed  from  the  force  of 
the  dty  of  Los  Angdes,  cannot  complain  that 
the  notice  was  only  to  the  effect  that  he  waa 
suspended;  the  suspension,  not  stating  the 
time  for  reinstatement,  being  in  effect  a  re- 
moval, under  Los  Angeles  Charter,  aa  amended 
in  1911  (St  1911,  p.  2107,  art  9,  $  93). 


Appeal  from  Superior  (3ourt,  Los  Angdea 
CJotmty;  Charles  S.  Bnmell,  Judge. 

Certiorari  by  Ambrose  Boyd  against  Lyle 
Pendegast  and  others,  to  review  an  order  of 
the  Board  of  Police  Commissioners  of  Lob 
Angeles  County.  From  a  judgment  denying 
certiorari,  petitioner  appeals.    Affirmed. 

Abrahams  Sc  D'Orr,  of  Los  Angeles,  for  ap- 
pellant 

Jess  B.  Stephens,  City  Atty.,  and  Bobert 
L.  Hanley,  Deputy  City  Atty.,  both  of  Lof 
Angeles,  for  respondenta 

JAMES,  J.  Appellant,  having  been  remoy> 
ed  from  his  position  as  a  member  of  the  po- 
lice force  of  the  city  of  Los  Angeles,  brought 
this  proceeding  In  the  superior  court,  asking 
that  a  writ  be  issued  requiring  defendants  to 
certify  for  review  the  record  of  the  proceed- 
ings had  and  evidence  taken  upon  which  the 
order  of  removal  was  made.  A  demurrer 
was  Interposed  to  the  petition,  and  sustain- 
ed. Judgment  dismissing  the  proceeding  fol- 
lowed. From  that  judgment  petitioner  has 
appealed. 

By  the  demurrer  of  defendants  several  ob- 
jections to  the  petition  were  urged,  only  one 
of  which  need  be  here  considered.  The  gen- 
eral ground  that  snffident  facts  were  not 
stated  to  entitle  petitioner  to  the  writ  sought 
presents  questions  which  are  determinative 
to  this  appeal. 

The  charter  of  the  city  of  Los  Angeles,  as 
amended  in  1911  (section  93,  art  9,  p.  2107, 
Stats.  1911),  makes  provision  for  the  appoint- 
ment of  police  officers  by  the  chief  of  police 
subjec*'  10  the  approval  of  the  police  commis- 
sloD  tOd  such  civil  service  regulations  aa 
TOuy  be  existent.    It  is  then  provided  that: 
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"The  chief  of  police  shall  hare  the  power  to 
suspend  or  remove  any  officer  or  employee  in 
tb«  police  department;  but  no  such  suspension 
or  removal  shall  be  made  except  for  cause, 
which  shall  be  stated  in  writing  and  filed  with 
said  board,  with  certification  that  a  copy  .of 
such  statement  has  been  served  upon  the  per- 
son so  suspended  or  removed,  personally,  or 
by  leaving  a  copy  thereof  at  his  last  known 
place  of  residence  if  he  cannot  be  found.  Upon 
such  filing  the  suspension  or  removal  shall  take 
effect.  Within  fifteen  days  after  such  state- 
ment shall  have  been  filed,  the  said  board,  upon 
its  own  motion  may,  or  upon  written  applica- 
tion of  the  person  so  suspended  or  removed, 
filed  with  said  board  within  five  days  after  serv- 
ice upon  him  of  such  statement,  as  above  pro- 
vided, shall,  proceed  to  investigate  the  grounds 
for  such  suspension  or  removal.  If,  in  the 
case  of  a  removal  the  said  board,  after  such  in- 
vestigation, shall  find  in  writing  that  the 
grounds  stated  were  insufficient,  or  were  not 
sustained,  and  also  finds  in  writing  that  the 
person  removed  is  a  fit  and  suitable  person  to 
fill  the  position  from  which  he  was  removed  the 
said  board  shall  reinstate  him  in  such  position; 
and  if,  in  the  case  of  a  suspension  the  board, 
after  such  investigation,  shall  find  in  writing 
that  the  grounds  stated  were  insufficient,  or 
were  not  sustained,  the  said  board  shall  re- 
store the  person  so  suspended  to  duty.  The 
order  of  said  board  with  respect  to  such  sus- 
pension or  removal  shall  be  final  and  conclu- 
sive." 

The  petition  of  appellant,  as  filed  bereln, 
set  forth  that  petitioner  was  served  witb  a 
notice  by  the  chief  of  police  that  be  was 
suspended  from  bis  position  for  (as  stated 
in  the  notice)  "neglect  of  duty" ;  that  within 
five  days  thereafter  he  applied  for  a  hear- 
ing before  the  board  of  police  commissioners. 
He  alleged,  further,  that  said  board  did  not, 
nor  did  the  chief  of  police,  serve  blm  with 
a  statement  of  any  specific  charges  and  did 
not  confront  him  with  any  witnesses;  that 
the  board,  however,  "permitted"  petitioner 
to  appear  before  It  and  relate  "the  history 
of  his  work  In  the  police  dei>artment  for  the 
many  years  that  he  had  served  as  such 
member";  that  the  board  on  a  later  date 
made  an  order  peremptorily  removing  peti- 
tioner from  his  position ;  and  that  the  chief 
of  police  gave  him  written  notice  of  the  mak- 
ing of  said  order. 

[1-3]  The  possession  of  an  office,  or  the  en- 
joyment of  employment  with  the  government, 
or  under  any  of  Its  agencies,  does  not  confer 
a  vested  property  right  of  any  quality  what- 
soever. The  more  ancient  offices  to  whicb  the 
common  law  attached  the  property  character 
of  incorporeal  hereditament  find  no  legal 
counterpart  under  the  political  systems  of 
government  in  this  country.  Connor  t.  City 
of  New  York,  5  N.  T.  285 ;  Trimble  v.  Phelps, 
19  Colo.  187,  34  Pac.  981.  41  Am.  St  Rep. 
236;  Matter  of  Carter,  141  Cal.  316,  74  Pac 
997.  It  is  not  necessary  here  to  consider 
whether,  as  between  the  office  holder,  and  a 
stranger  to  the  appointing  power,  there  may 
be^  In  abstract  contemplation,   a  .  qualified 


property  right  which  may  be  subject  to  dam- 
age. In  general,  then,  it  follows  necessarily 
that,  under  whatever  procedure  is  adopted 
to  work  the  removal  of  a  person  from  office, 
the  constitutional  question,  as  to  lack  of  due 
process  of  law,  cannot  be  involved.  Whether 
for  cause  or  without  cause,  where  the  remov- 
al  of  an  officer  is  accomplished  after  full 
compliance  with  existing  regulations  affect- 
ing the  matter,  no  ground  is  left  upon  which 
to  found  any  action  against  the  removing, 
power. 

[4-7]  In  the  absence  of  regulations  fixing 
the  procedure  cm  removal  from  office,  the 
law  defining  the  term  may  be  looked  to  in 
deciding  the  question.  Appointments  to  hold 
during  the  pleasure  of  the  appointing  power 
may  be  terminated  at  any  time  and  without 
notice;  appointments  to  continue  "during 
good  behavior"  or  for  a  fixed  term  of  years, 
cannot  t>e  terminated  except  for  cause,  and 
the  authorities  are  generally  to  .  the  effect 
that  in  the  latter  cases  the  office  holder  is 
entitled  to  notice  and  an  opportunity  to  be 
beard.  Dillon  on  Municipal  Corporations 
(5th  Ed.)  vol.  2,  {  473;  Mecbem  on  Public  Of- 
ficers, p.  454;  In  the  Matter  of  Carter,  su- 
pra ;  Coleman  v.  Glenn,  103  Ga.  458,  30  S.  E. 
297,  68  Am.  St.  Rep.  608 ;  Ex  parte  Hennen. 
13  Pet  227,  10  L.  Ed.  138 ;  Reagan  v.  D.  S., 
182  U.  S.  419,  21  Sup.  Ct  842,  45  L.  Ed.  1162. 
There  are  cases  holding  that  the  right  to  re- 
move "for  cause,"  with  no  right  of  appeal 
or  review,  where  the  statute  does  not  specify 
the  particular  causes,  leaves  the  determina- 
tion of  the  cause  and  its  sufficiency  to  the 
removing  power,  which  may  act  summarily 
and  without  according  a  bearing  to  the  offi- 
cer. Trimble  v.  People,  19  Colo.  187,  34  Pac. 
981,  41  Am.  St  Rep.  236;  People  v.  Martin, 
19  Colo.  565,  36  Pac.  543,  24  U  R.  A.  201. 
Observing  the  generally  accepted  rule,  the 
question  to  be  determined  here  is  whether 
the  procedure  outlined  by  the  charter  provl- 
siou  was  in  the  case  of  petitioner  substan- 
tially followed.  That  provision  makes  the 
findings  of  the  police  commissioners  final  and 
conclusive,  which  means  that  such  findings 
must  be  so  accepted,  regardless  of  any  de- 
fect or  deficiency  in  the  evidence. 

[8-10]  However,  it  seems  clear  that  it  is 
contemplated  that  a  police  officer  ordered  to 
be  suspended  or  removed  shall  be  accorded 
a  bearing  before  the  commissioners,  if  he 
applies  for  it  within  five  days  after  the  chief 
of  police  has  given  him  notice  of  the  order. 
I'he  provision  does  not  in  terms  require  that 
there  be  stated  in  the  notice  of  the  chief  ot 
police  a  description  of  the  acts  which  make 
up  the  delinquency  charged  against  the  of- 
ficer, although  it  will  be  presumed  that,  if 
an  investigation  is  had,  the  commissioners 
will,  upon  request  of  the  officer,  acquaint 
him  with  such  details.  The  manner  in  which 
the  investigation  is  to  be  conducted  and  the 
class  of  evidence  to  be  heard  Is  left  with  the 
commission.     It  is  imperative  only  that  a 
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hearing  be  accorded  the  officer  upon  his  re- 
quest, and  that  he  tie  permitted  to  produce 
his  evidence.  The  cominisslon  acts  in  a 
quasi  Judicial  way  (Speed  v.  Common  Ooun- 
cU,  98  Mich.  360,  57  N.  W.  407,  22  L.  B.  A. 
842,  39  Am.  St.  Rep.  555),  and  may  be  re- 
quired by  appr(q;>riate  writ  to  accord  a  hear- 
ing to  the  person  affected  by  a  removal  or- 
der. When  such  a  hearing  has  been  had, 
the  decision,  by  the  very  terms  of  the  char- 
ter, is  placed  beyond  the  reach  of  any  review 
by  the  courts. 

The  petition  In  this  case  shows  that  the 
petitioner  was  permitted  to  appear  before  the 
commission  and  that  he  narrated  a  history 
of  his  work  In  the  police  deinrtment.  Therfe 
is  no  allegation  In  the  petition  of  any  re- 
quest that  a  more  particular  statement  of 
the  charge  against  him  be  furnished,  or  that 
a  demand  was  made  that  he  be  allowed  to 
produce  witnesses.  It  may  well  have  been 
that  the  commission,  upon  petitioner's  own 
statement,  was  satisfied  that  the  order  of 
suspension  should  stand.  In  the  final  notice 
given  by  the  cliief  of  police,  advising  peti- 
tioner that  he  was  removed  from  his  posi- 
tion, was  contained  the  statement  that  there 
was  attached  a  "copy  of  findings  of  police 
commission."  Whatever  the  contents  of 
these  findings  were,  the  petition  does  not 
show.  The  fact  that  the  chief  of  police  in 
his  subsequent  notice  advised  the  petitioner 
that  he  was  removed  from  his  office,  whereas 
the  first  notice  advised  him  that  he  was  sus- 
pended. Is  of  no  moment,  for  a  suspension 
without  a  time  stated  for  reinstatement, 
would  be  in  effect  a  removaL  Upon  the  pe- 
tition, as  it  represented  the  facts  of  appel- 
lant's case,  the  ruling  of  the  trial  court  was 
right 

The  Judgment  is  affirmed. 

WeccMicur:  CONBSY,  P.  J.;  SHAW,  J. 


(3S  Idaho,  614) 
WOODLAND  V.   HODSON.      (No.  3463.) 
(Supreme  Court  of  Idaho.    June  1,  1922.) 

1.  Appeal  and  error  «=9lOI  I  ( l><— Fladlag,  sup- 
ported by  conflicting  evidence,  will  not  bo 
disturltad. 

Where  the  evidence  is  conflicting,  and  there 
is  substantial  evidence  to  support  a  finding,  it 
will  not  be  disturbed  on  appeaL 

2.  BoHBdaries  «S937(5)— Evidence  held  to  siiow 
that  parties  agreed  to  abandon  boundary 
fence  line,  and  establish  It  on  the  true  dl vi- 
sion line. 

Held,  that  there  is  substantial  evidence  in 
the  record  to  support  a  finding  by  the  trial 
court  that  appellant  and  respondent  agreed, 
aboat  the  year  1909  or  1910,  to  abandon  the 
boundary  and  fence  line  between  their  respec- 
tive tracts  of  land  as  theretofore  established, 
and  to  estabUsh  their  boundary  and  fence  line 
on  the  true  divihion  line. 
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Aivpeal  from  District  Court,  Bingham 
County;   F.  J.  Ck>wen,  Judge. 

Action  by  3.  T.  Woodland  against  T.  H. 
Hodson,  to  quiet  title  to  real  property  and 
enjoin  removal  of  crops  therefrom.  Judg- 
ment for  defoidant,  and  plaintiff  appeals. 
AfSrmed. 

A.  S.  Dickinson,  of  Blackfoot,  for  awel- 
lant 

O.  F.  Hansbrough,  of  Bku^oot,  for  re- 
spondent 

BUDGE},  J.  This  is  an  action  to  quiet  ti- 
tle to  a  small  tract  of  land  and  to  enjoin  the 
removal  of  crops  therefrom  by  respondent. 
From  the  record  It  appears  that  appelant 
Is  the  owner  of  the  N.  E.  \i  of  section  6, 
township  3  S.,  range  36  E.  B.  M.,  and  that 
respondent  is  the  owner  of  the  N.  W.  M  of 
said  section ;  that  said  tracts  were  formerly 
owned  by  John  Gray  and  Jacob  Keeney,  re- 
spectively, who  in  1880,  or  thereabouts,  es- 
tablished a  division  line  and  Jointly  con- 
structed a  fence  between  these  properties, 
according  to  which  the  lands  were  claimed 
and  occupied,  not  only  by  them,  but  also  by 
appellant  and  respondent,  after  they  became 
the  owners  thereof,  until  in  1909,  when,  both 
parties  doubting  the  correctness  of  the  orig- 
inal line,  a  surveyor,  James  Young,  was 
employed  to  locate  the  true  boundary  line, 
but,  not  being  satisfied  with  the  line  so  es- 
tablished, in  July,  1910,  the  then, county  sor- 
v^or,  A.  E.  CHiristensen,  was  employed  by 
these  and  other  parties  to  establish  the  line 
here  Involved,  as  well  as  certain  other  lines 
in  the  neighborhood ;  that  appellant  Interest- 
ed himself  in  having  this  latter  survey  made, 
called  upon  respondent  several  times,  insist- 
ing that  the  survey  should  be  made  and  the 
true  line  established,  was  present  at  the  mak- 
ing of  the  survey,  and  paid  a  part  of  the  cost 
thereof;  that  these  parties  then  agreed  that 
appellant  should  have  the  first  crop  of  al- 
falfa from  the  land  In  1910;  and  that  re- 
spondent took  the  second  crop  in  1910,  both 
crops  in  1911,  and  the  first  crop  in  1912, 
after  which  this  action  was  Instituted.  From 
a  Judgment  in  favor  of  respondent  an  appeal 
was  taken  to  this  court,  resulting  in  a  rever- 
sal of  the  Judgment  and  the  granting  of  a 
new  trial  (Woodland  v.  Hodson,  28  Idaho, 
45,  162  Pac.  205),  Inasmuch  as  it  appeared 
that  the  Chrlstensen  survey  did  not  fix  the 
true  line  between  the  lands  of  appellant  and 
respondent,  and  there  was  not  sufficient  evi- 
dence to  show  whether  the  present  owners 
had  agreed  that  the  line  established  by  Gray  ' 
and  Keeney  should  be  abrogated  and  the 
original  government  survey  l>e  re-establlsh<>d 
for  the  purpose  of  marking  their  boundary. 
Prior  to  the  new  trial,  by  leave  of  court  ap- 
pellant filed  an  amended  complaint,  to  which 
respondent  filed  an  amendied  answer,  and  the 
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cause  was  again  tried  to  tbe  court,  witb  the 
aid  of  a  Jary. 

Appellant  makes  seven  assignments  of  er- 
ror, which  present  two  questions:  First,  did 
tbe  parties  agree  to  abandon  the  line  estab- 
lished by  tbeir  predecessors  ai^d  to  adopt  the 
true  government  line  as  tbe  boundary  be- 
tween tbeir  properties?  and,  second,  was  the 
true  line  established  by  substantial  evidence 
upon  tbe  trial?  As  to  the  latter  question, 
however,  appellant  In  his  brief  states: 

"We  are  frank  to  concede  that,  if  the  agree- 
ment between  Gray  and  Keeney  is  not  binding 
on  the  plaintiS  and  defendant  in  tliis  action, 
then  the  action  of  the  court  in  ascertaining 
and  enforcing  the  true  line  was  correct." 

We  will  ^erefore  limit  our  discussion  to 
the  first  question.  The  Jury  made  tbe  fol- 
lowing special  findings  upon  the  trial : 

"Q.  Did  the  plaintiff  and  defendant  at  any 
time  agree  to  abandon  tbe  boundary  and  fence 
line  between  their  respective  tracts  ,of  land 
established  there  by  Keeney  and  Gray?    A.  Tea. 

"Q.  If  you  answer  tbe  foregoing  question  in 
tbe  affirmative,  did  they  also  agree  to  establish 
tbeir  boundary  and  fence  line  on  the  true  line? 
A.  Yes. 

"Q.  If  you  find  such  agreement  was  made, 
abont  when  was  the  same  made?  A.  About 
1909  or  1910." 

[1,  2]  These  findings  were  adopted  by  the 
court  and  Incorporated  in  its  findings  of  fact 
While  there  is  a  sharp  confiict  in  the  evi- 
dence, we  are  satisfied  that  there  is  substan- 
tial evidence  in  the  record  to  support  the  find- 
ing by  tbe  court  that  appellant  and  respond- 
ent agreed,  about  tbe  year  1909  or  1910,  to 
abandon  the  boundary  and  fence  line  between 
their  respective  tracts  of  land  as  established 
by  Gray  and  Keeney,  and  to  establish  their 
boundary  and  fence  line  on  the  true  division 
line,  \^^thout  setting  out  the  testimony  at 
length,  it  is  sufficient  to  observe  that  the 
evidence  tends  to  ^ow  that  the  parties,  not 
only  agreed  to  adopt  the  true  line  when  it 
should  be  ascertained,  but  that  resiwndent 
took  possession  of  the  disputed  tract  and  re- 
moved four  crops  therefrom  without  inter- 
ference on  the  part  of  a'ppellant.  Tbe  rale 
is  well  established  that,  where  tbe  evid«ice 
Is  conflicting  and  there  is  substantial  evi- 
dence to  support  a  finding,  it  will  not  be  dl»- 
tiirbed  on  appeal.  Olson  v.  Caufleld,  82  Ida- 
bo,  308,  182  Pac.  627;  Independence  P.  M. 
Co.,  Ltd.,  v.  Knauss,  32  Idaho,  269,  181  Pac. 
701.' 

The  Judgment  In  this  case,  therefore,  must 
be  affirmed ;  and  it  is  so  ordered.  Costs  are 
awarded  to  respondent 

RICE,  C.  J.,  and  McCARTHT  and  DUNN, 
JJ.,  concur. 

LEE,  J.,  sat  at  the  bearing,  but  took  no 
jjart  in  the  opinion. 


(S5  Idaho,  517) 

HAFFNER  et  al.  V.  UNITED  STATES 

FIDELITY  &  GUARANTY  CO. 

et  al.     (No.  3428.) 

(Supreme    Court   of   Idaho.     Jnne   1,  1022.) 

1.  Venae  «=>ll— Acts  '^Irtnte  offiell"  and 
"coiore  olDoii"  defined  and  distinguished. 

Acta  done  "virtute  officii"  are  those  within 
the  authority  of  tbe  officer,  when  properly  per- 
formed, but  which  are  performed  improperly; 
acts  done  "colore  officii"  are  those  which  are 
entirely  ontside  or  beyond  the  authority  con- 
ferred by  the  office. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  By  Vir- 
tue of;   Color  of  Office.] 

2.  Veiue  «=>!  I— Complaint  In  stating  one 
oaose  of  action  based  on  act  done  by  virtue 
of  offloe  and  another  not  by  virtue  of  office 
must  be  tried  In  county  where  the  canse  or 
some  part  thereof  arose. 

When  a  complaint  contains  two  causes  of 
action,  one  of  which  is  l>ased  upon  an  act  done 
by  a  public  officer  in  virtue  of  his  office,  tbe 
other  of  which  is  based  upon  an  act  done  by 
him  not  in  virtue  of  his  office,  the  case  prop- 
erly faUa  within  the  provisions  of  O.  S.  f  66(K!, 
subd.  2. 

Appeal  from  District  Court,  Bannock 
County;  Robt  M.  Terrell,  Judge. 

Action  by  Christian  BafFner  and  another 
against  the  United  States  Fidelity  &  Guaran- 
ty Company,  D.  B.  Juries,  as  Sheriff  of 
Power  County,  as  well  as  individually,  and 
another,  to  recover  damages  for  the  taking 
of  property  and  making  of  arrest  by  the 
Sheriff.  Motion  for  change  of  venue  was 
denied,  and  tbe  defendants  other  than  tbe 
Guaranty  Company  appeal.    Order  affirmed. 

W.  G.  Blssell,  of  Gooding,  and  O.  R.  Baum 
and  W.  O.  Loofbourrow,  both  of  American 
Falls,  for  appellants. 

O.  O.  Bentlng,  of  Pocatello,  for  respond- 
ents. 

McCARTHT,  3.  Tbe  complaint  contains 
two  causes  of  action.  Tbe  material  facts  al- 
leged in  the  first  are  that  appellant  Jeffries, 
while  sheriff  of  Power  county,  with  the  as- 
sistance of  appellant  Alired,  took  from  re- 
spondents' possession  in  Bannock  county  cer- 
tain of  their  personal  property,  representing 
that  appellant  Jeffries  h^d  the  right  so  to 
do  by  virtue  of  power  vested  in  him  as  smcb 
sheriff,  and  by  virtue  of  a  warrant  for  the 
arrest  of  respondent  Christian  HaflPner.  Re- 
spondents seek  to  recover  of  appellants  as 
damages  for  the  taking  of  said  property  the 
sum  of  $1,100.  The  second  cause  of  action 
is  for  false  arrest  and  imprisonment  lie- 
spondents  allege  that  on  July  30,  1917,  ap- 
ipellant  Jeffries,  as  sheriff  of  Power  connty. 
with  the  aid  of  appellant  Alired,  arrested 
respondent  Christian  Haffner  at  his  houe 
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In  PocateHo,  Idaho,  and  took  him  to  Amerl- ' 
can  Falls,  Power  county,  Idaho,  where  they 
placed  him  In  jail;  that  they  failed  to  pre- 
sent him  before  the  Justice  of  the  peace  by 
whom  the  warrant  of  arrest  was  Issued,  or 
before  any  magistrate,  but  detained  him  in 
jail  for  24  hours,  and  then  released  him; 
that  they  arrested  said  respondent  for  the 
purpose  of  obtaining  possession  of  the  prop- 
erty mentioned  In  the  first  cause  of  action. 
Respondents  seek  to  recover  $3,000  damages 
on  the  second  cause  of  action. 

The  action  being  brought  In  Bannock 
county,  Idaho,  the  defendants  filed  a  motion 
for  change  of  venue  to  Power  county,  Idaho, 
upon  the  ground  that  ai^Uants  Jeffries  and 
Allred  were  residents  of  the  latter  county. 
From  an  order  of  the  district  court  deny- 
in?  said  motion,  this  appeal  is  taken. 

[1j  Appellant's  JetTries  and  AUred  have  a 
right  to  a  trial  in  the  county  of  their  resi- 
dotce  unless  the  nature  of  the  action  brings 
It  within  the  provisions  of  C.  S.  {  6662,  subd. 
2,  which  reads  as  follows: 

"Section  66^.  Actions  for  the  following 
causes  must  be  tried  in  the  coanty  where  the 
cause,  or  some  part  thereof,  arose,  subject  to 
the  like  power  of  the  court  to  change  the 
place  of  trial: 

•  •••••• 

"2.  Against  a  public  officer,  or  person  spe- 
dally  appointed  to  execute  bis  duties,  for  any 
act  done  by  him  in  virtue  of  his  office;  or 
against  a  person  who,  by  bis  command  or  in 
his  aid,  does  anything  touching  the  duties  of 
cnch  officer." 

The  phrase  "the  like  power  of  the  court 
to  change  the  place  of  trial"  refers  to  the 
provisions  of  O.  S.  S  6666.  These  are  not 
involved  in  this  case.  Appellants  contend 
that  the  acts  of  appellant  Jeffries  in  taking 
possession  of  the  property  and  arresting 
Christian  Haffner  were  not  done  by  him  in 
virtue  of  his  oflSice;  that  the  acts  of  appel- 
lant Allred  in  assisting  him  were  not  done 
by  him  in  aid  of  the  sheriff  in  a  matter  touch- 
ing bis  duties  as  such  officer.  They  cite  a 
line  of  decisions  involving  the  liability  of 
sureties  on  official  bonds,  holding  that  they 
are  liable  for  acts  of  the  principal  virtute 
officii,  but  not  for  acts  colore  officii.  They 
rely  upon  these  decisions  for  a  definition  of 
the  phrase  "any  act  done  by  him  in  virtue 
of  his  office,"  as  used  in  our  statute.  Acts 
done  "virtute  officii"  are  those  within  the  au- 
thority of  the  officer  when  properly  perform- 
ed, but  which  are  performed  Improperly; 
acts  done  "colore  officii"  are  those  which  are 
«ntirely  outside  or  beyond  the  authority  con- 
ferred by  the  office.  People  v.  Schuyler,  4  N. 
Y.  187 ;  Burrall  v.  Acker,  23  Wend.  (N\  Y.)  60C, 
35  Am.  Dec.  682 ;  Gerber  v.  Ackley,  37  Wis. 
43,  19  Am.  Rep.  761 ;  Feller  v.  Gates,  40  Or. 
643.  67  Pac.  416,  66  L.  R.  A.  630,  91  Am. 
St.  R^.  492.  Appellants  argue  that  neither 
the  arrest  of  Christian  Haffner  nor  the  tak- 
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lug  of  the  property  was  an  act  done  by  appel- 
lant Jeffries  in  virtue  of  his  office,  and  that 
appellant  Allred  did  not  aid  the  sheriff  in 
a  matter  touching  the  duties  of  his  office. 
The  Supreme  Court  of  Montana  has  said: 

"Where  the  defendant,  as  warden  of  the  state 
penitentiary,  wrongfully  ordered  the  plaintiff, 
whOe  a  convict,  to  be  manacled,  assaulted,  and 
placed  in  solitary  confinement,  and  unlawfully 
retained  him  in  custody  for  a  period  after  his 
sentence  had  expired,  such  unlawful  acts  were 
done  In  virtue  of  his  office,'  within  Revised 
Codes  Mont  |  6602,  providing  that  an  action 
against  a  public  officer,  for  an  act  done  by  him 
in  virtue  of  bis  office,  shall  be  tried  in  the 
county  where  the  cause  of  action  arose."  State 
ex  rel.  Stephens  v.  District  Court,  43  Mont. 
671,  118  Pac.  268,  Ann.  Caa.  1912C,  343. 

"If  he  could  commit  only  legal  acts  in  virtue 
of  bis  office  plaintiff  would  have  no  cause  of 
complaint"    Id. 

We  conclude  tliat  the  act  of  the  sheriff  in 
making  the  arrest  was  an  act  committed  in 
virtue  of  his  office  within  the  meaning  of 
the  statutory  language.  He  had  a  warrant 
of  arrest  issued  out  of  a  justice  court  of  the 
county  of  which  he  was  sheriff.  A  warrant 
issued  by  a  justice  of  the  peace,  directed  to 
the  sheriff  of  the  county  in  which  it  Is  Is- 
sued, may  be  executed  by  any  sheriff  to 
whom  it  is  directed  in  any  county  of  this 
state.  C.  S.  I  8718.  We  conclude  that  the 
act  of  appellant  AUred  in  assisting  to  mako 
the  arrest  was  an  act  committed  by  him  In 
aid  of  the  sheriff  in  a  matter  touching  his 
duties.  We  therefore  conclude  that  the  sec- 
ond cause  of  action  is  one  falling  witiiln  the 
provisions  of  O.  S.  |  6662. 

The  arrest  took  place  in  Bannock  county, 
and,  the  cause  of  action  being  based  In  part 
upon  the  arrest.  It  is  thus  clear  that  part  of 
It  arose  in  Bannock  county.  The  cause  of 
action  is  based  in  part  also  upon  the  impris- 
onment which  took  place  in  Power  county. 
It  appears,  therefore,  that  part  of  it  arose 
In  Power  county. 

We  reach  a  different  eonduslcm  as  to  the 
first  cause  of  action.  It  is  not  alleged  that 
the  'sheriff  had  a  writ  or  any  process  au- 
thorizing him  to  take  possession  of  the  prop- 
erty. It  was  not  the  imixroper  exercise  of 
an  authority  conferred  upon  him  by  law, 
but  an  arbitrary,  wholly  unauthorized  act  on 
his  part  We  conclude  that  this  act  does 
not  faU  within  the  provisions  of  sectlcu  6662. 

[2]  We  thus  have  a  case  in  which  one  of 
the  causes  of  action  is  based  upon  an  act 
done  by  a  puUic  officer  in  virtue  of  his  of- 
fice, and  an  act  of  a  third  person  assisting 
him,  and  another  cause  of  action  is  based 
upon  an  Indlvidlial  act  not  done  in  virtue 
of  office.  We  conclude  that  such  a  case  falls 
within  the  provisions  of  section  6662,  supra. 
Since  the  arrest  occurred  in  Bannock  coun- 
ty, and  the  imprisonment  In  Power  county, 
some  part  of  the  second  cause  of  action  arose 
in  each  of  these  counties.    Under  0.8.1 
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6662,  tbe  renne  conld  properly  be  laid  In 
either  county.  The  court  In  Bannock  county 
had  Jarisdictlon,  and  the  statute  did  not  re- 
quire ttiat  the  cause  be  removed  to  Power 
county. 

The  order  Is  affirmed,    with  costs  to  re- 
spondents. 

RICE,   C.   J.,   and   BUDGB,    DUNN,   and 
I/EE,  JJ.,  concur. 


(35  Idaho,  498) 

GRAVES  V.  BERRY  et  al.    (No.  3455.) 
(Supreme    Court   of   Idaho.     Jane   1,    1922.) 

1.  Appeal  and  error  €=>78l( I)— Appeal  dis- 
missed where  only  moot  question  remains. 

Where  only  a  moot  question  remains  to  be 
determined,  an  appeal  will  be  dismissed. 

2.  Appeal  and  error  <^3799>— That  only  moot 
question  remains  must  be  shown  by  oonvlnc- 
ino  proof  to  Justify  dismissal. 

In  order  to  justify  a  dismissal  of  an  ap- 
peal on  the  ground  that  only  a  moot  question 
remains,  the  fact  that  the  controversy  has 
ceased  to  exist  must  be  shown  by  clear  and 
convincing   proof. 

3.  Appeal  and  error  <s=>799— Court  will  not 
presume  that  cause  of  action  has  disappeared 
on  motion  to  dismiss. 

The  court,  in  support  of  a  motion  to  dis- 
miss an  appeal,  will  not  indulge  in  presump- 
tions to  tbe  effect  that  a  cause  of  action  has 
disappeared. 

4.  Appeal  and  error  «s»78l  (7)— When  ques- 
tion on  appeal  from  order  denying  injunction 
pendente  lite  to  prevent  collection  of  tax  be- 
oomee   moot  stated. 

Upon  appeal  from  an  order  denying  an  in- 
junction pendente  Ute  Jto  prevent  collection  of 
a  tax  upon  the  ground  that  it  was  void  be- 
cause levied  in  excess  of  the  power  of  the 
governing  authorities  of  the  municipal  corpora- 
tion, unless  appellant  has  paid  the  tax  in  such 
A  way  that  he-  has  no  further  recourse,  or 
the  time  for  redemption  has  expired,  the  ques- 
tion has  not  become  moot. 

5.  Municipal  corporations  <S=>968(l) — Prepara- 
tion and  publication  of  estimated  probable 
amount  necessary  conditions  precedent  to 
levy  of  municipal  taxes. 

Preparation  and  publication  of  an  estimate 
of  the  prolMible  amount  of  money  necessary  to 
be  raised  for  all  purposes  and  the  passage  of 
an  appropriation  bill  by  a  municipal  corpora- 
tion organized  under  tbe  general  laws  are  con- 
ditions precedent  to  the  exercise  of  the  power 
to  levy  municipal  taxes  under  C.  S.  §  3040. 

6.  Taxation  «=»60&— Tenitor  of  portion  of  tax 
levy  not  oondltlon  for  Invoking  equitable  re- 
lief where  tax  levy  Is  totaNy  void. 

A  plaintiff  is  not  required  to  make  a  ten- 
der of  any  portion  of  a  tax  levy  as  a  condition 
for  invoking  the  power  of  a  court  of  equity  to 
relieve  him  therefrom  when  the  tax  levy  is 
totally  void. 


Appeal  from  District  Ckxirt,  Fremont  <3oun- 
ty;  James  G.  Gwinn,  Judge. 

Action  by  I*  A.  Graves  against  R.  O.  Ber- 
ry and  others.  Prom  an  order  denying  a 
temporary  Injunction,  the  plaintiff  appeals. 
Reversed  and  remanded,  with  instmctlons. 

Wllkle  &  Wilkle,  of  Asbton,  fOr  appellant. 

Thos.  B.  Hargis,  of  A^ton,  and  C.  Bed- 
man  Moon  and  H.  W.  Soule,  both  at  St. 
Anthony,  for  respondents. 

RICB,  0.  J.  This  action  was  brought  to 
obtain  a  decree  to  the  effect  that  a  tax  levy 
of  the  village  of  Ashton  for  tbe  year  1919  is 
null  and  void,  and  to  obtain  an  injunction 
restraining  respondents  and  their  agents 
from  certifying  or  placing  upon  the  tax  roll 
or  collecting  the  tax. 

The  allegation  of  the  invalidity  of  the  tax 
is  based  upon  the  fact,  admitted  for  the 
purposes  of  this  case,  that  the  village  trus- 
tees did  not  during  the  first  quarter  of  tbe 
fiscal  year,  or  at  any  time,  pr^are  or  pub- 
lish an  estimate  of  the  probable  amount  of 
money  necessary  for  all  puriioses  to  be  rais- 
ed for  the  village  as  required  by  C.  S.  f 
4055,  and  also  that  snch  trustees  did  not,  ■ 
within  the  first  quarter  of  the  fiscal  year, 
or  at  any  time,  pass  an  ordinance  termed 
"annual  appropriation  bill,"  as  required  by 
C.  S.  §  4053,  and  that  on  account  of  tbe  fail- 
ure of  the  village  trustees  to  make  and  pub- 
lish such  estimate  of  expense  and  pass  such 
appropriation  bill,  the  tax  attempted  to  be 
levied  is  null  and  void. 

Upon  filing  the  complaint  an  order  was 
issued  to  respondents  to  show  cause  why  a 
temix>rary  injunction  should  not  Issue.  Re- 
spondents appeared  and  demurred  to  the 
complaint,  and  upon  the  hearing  a  tempora- 
ry Injvmction  wa.s  denied.  The  appeal  is 
from  this  order. 

Respondents  have  moved  to  dismiss  the  ai>- 
peal  upon  the  ground  that  the  questions  in- 
volved are  moot,  by  reason  of  the  fact  that 
all  the  acts  sought  to  be  enjoined  have  been 
performed,  and  any  action  the  court  might 
take  would  be  unenforceable  and  the  deci- 
sion upon  the  questions  involved  would  be 
only  upon  a  mere  abstract  question  of  law. 

[1,2J  In  Abels  v.  Turner  Trust  Co.,  31 
Idaho,  777,  176  Pac.  884,  It  Is  held  that. 
where  only  a  moot  question  remains  to  be 
determined,  the  appeal  will  be  dismissed.  0>- 
burn  v.  Thornton,  30  Idaho,  347,  IW  Pac. 
1012;  Roberts  v.  Kartzke,  18  Idaho,  552,  111 
Pac.  1 ;  Wilson  v.  Boise  City,  7  Idaho,  69,  80 
Pac.  84;  City  of  Wallace  v.  Deane,  8  Idaho 
344,  .69  Pac.  62.  In  order  to  justify  a  dis- 
missal on  this  ground,  however,  tbe  fact 
that  the  controversy  has  ceased  to  exist  must 
be  shown  by  clear  and  convincing  proof.  4 
C.  J.  p.  577,  S  2383. 

[3, 4]  No  affidavit  was  filed  in  support  of  the 
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motion  to  dismiss.  TTpon  tbe  argument,  how- 
ever, It  was  not  questioned  but  that  the  tax 
levy  was  placed  upon  the  tax  roll,  and  that 
most  of  the  residents  of  the  ytUage  have 
paid  the  same.  The  court,  in  support  of  a 
motion  to  dismiss  an  appeal,  will  not  indulge 
in  presumptions  to  the  effect  that  a  cause  of 
action  has  disappeared.  It  does  not  appear 
that  appellant  in  this  case  has  paid  the  tax,  or, 
if  so,  that  he  did  not  pay  it  under  protest. 
If  appellant  has  not  paid  the  tax,  the  time 
for  redemption  has  not  expired.  Unless  he 
has  paid  his  tax  in  such  a  way  that  he  has 
no  further  recourse,  or  the  time  for  redemp- 
tion has  expired,  the  question  has  not  be- 
come moot.  United  Real  Estate  &  Trust  C!o. 
V.  Barnes,  167  CaL  515, 108  Pac.  306,  is  shnl- 
lar  to  the  case  at  bar.  Upon  a  motion  to 
dismiss  the  appeal  the  court  said: 

"The  motion  to  dismiss  is  based  upon  the 
ground  that  the  payment  of  the  assessment, 
etc.,  put  an  end  to  the  controversy  and  leaves 
only  a  moot  case.  It  is  not,  however,  by  any 
means  clear  that  it  is  a  moot  case,  for  evidently 
the  claim  of  the  plaintiff  to  recover  the  money 
paid  under  protest  involves  the  same  questions 
that  are  involved  in  this  appeaL    •    •    •" 

See,  also,  Boise  City  Irr.  &  Land  Co.  t. 
aark,  65  O.  C.  A.  399.  131  Fed.  415. 

The  motion  to  dismiss  is  denied. 

The  Legislature  has  provided  a  carefully 
prepared  and  fairly  comprehensive  scheme 
for  municipal  finance.  By  G.  S.  §  3225,  it  Is 
provided  that  prior  to  the  commencement  of 
the  fiscal  year  the  county  auditor  shall  certi- 
fy to  the  governing  authorities  of  every  city, 
town,  and  village  the  total  assessed  valuation 
of  such  alunicipality  for  tbe  preceding  year, 
for  tbe  purpose  of  aiding  them  in  the  deter- 
mination of  the  tax  rates  to  be  levied  for  the 
current  year.  Within  the  first  quarter  of  the 
fiscal  year  the  trustees  of  a  village  must  pre- 
pare an  estimate  of  the  amount  of  money 
necessary  for  all  purposes  for  the  Tillage 
during  the  fiscal  year  for  which  an  appro- 
priation is  to  be  made,  and  cause  the  same  to 
be  published  for  four  weeks  in  some  news- 
paper of  general  circulation  within  the  vil- 
lage. C.  S.  I  4056.  Thereafter,  and  during 
tbe  first  quarter  of  the  fiscal  year,  the  board 
of  trustees  of  the  village  shall  pass  an  ordi- 
nance to  be  termed  the  "annual  appropriation 
bill,"  in  which  they  may  appropriate  such 
sums  of  money  as  are  deemed  necessary  to 
defray  all  necessary  expenses  and  liabilities 
of  the  corporation,  not  exceeding  in  the  ag- 
gregate the  amount  of  tax  authorized  to  be 
levied  during  the  year.  It  is  also  provided 
that  no  further  appropriation  shall  be  made 
at  any  other  time  within  such  fiscal  year,  un- 
less such  appropriation  has  been  first  sanc- 
tioned by  a  majority  of  the  legal  voters  of  the 
village.  C.  S.  I  4053.  The  appropriation  bill 
determines  tbe  amount  necessary  to  be  raised 
for  general  revenue  purposes.  The  village 
trustees  shall  ascertain  from  the  books  or  as- 


sessment ron  of  the  tax  collector  of  the 
proiter  county  the  amount  of  taxable  prop- 
erty within  the  limits  of  their  Jurisdiction. 
This,  of  course,  cannot  be  done  until  after 
the  county  and  state  boards  of  equalization 
have  completed  their  lal)ors  and  certified  tbe 
results  to  the  proper  authorities.  Tbe  vil- 
lage trustees  shall  then  levy  taxes  for  gener- 
al revenue  purposes  not  to  exceed  15  mills  on 
the  dollar  in  any  one  year  on  all  taxable 
property  within  the  limits  of  the  municipal 
corporation.    C.  S.  |  3940. 

[S]  The  questloti  is  whether  the  previous 
preparation  and  publication  of  an  estimate  of 
the  probable  amount  of  money  necessary  to  be 
raised  for  all  purposes  and  the  passage  of  the 
appropriation  bill  constitute  a  condition  pre- 
cedent to  the  authority  of  the  board  of  village 
trustees  to  levy  taxes.  It  is  true  that  the 
statute  does  not  in  express  terms  require  that 
the  tax  shall  be  levied  for  the  amount  so  ' 
ascertained,  or  that  it  shall  be  based  upon 
the  appropriation  bill  as  was  provided  in  the 
statutes  referred  to  in  the  following  cases: 
People  V.  McBlroy,  248  111.  574,  94  N.  E.  81; 
People  V.  FlorvlUe,  207  111.  79,  69  N.  E.  623 ; 
Engstad  v.  Dinnie,  8  N.  D.  1,  76  N.  W.  292 ; 
Waggoner  v.  Maumus,  112  La.  229,  36  South. 
332.  Nevertheless  we  have  reached  the  con- 
clusion that  it  was  the  legislative  intent  to 
so  restrict  the  power  of  taxation  in  villages 
organized  under  tbe  general  law. 

In  the  case  of  French  v.  Edwards,  13  Wall. 
(80  U.  S.)  506,  20  L.  Ed.  702,  It  is  said: 

"There  are  undoubtedly  many  statutory 
requisitions  intended  for  the  guide  of  officers 
in  the  conduct  of  business  devolved  upon  them, 
which  do  not  limit  their  power  or  render  its 
exercise  in  disregard  of  the  requisitions  inef- 
fectuaL  Such  generally  are  regulations  de- 
signed to  secure  order,  system,  and  dis- 
patch in  proceedings,  and  by  a  disregard  of 
which  the  rights  of  parties  interested  cannot 
be  injuriously  affected.  Provisions  of  this 
character  are  not  usually  regarded  as  manda- 
tory unless  accompanied  by  negative  words  im- 
porting that  the  acts  required  shall  not  be  done 
in  any  other  manner  or  time  than  tliat  desig- 
nated. But  when  the  requisitions  prescril>ed 
are  intended  for  the  protection  of  the  citi- 
zen, and  to  prevent  a  sacrifice  of  Itis  property, 
and  by  a  disregard  of  which  his  rights  might 
be  and  generally  would  be  injurionsly  affected, 
they  are  not  directory,  but  mandatory.  They 
must  be  followed  or  tbe  acts  done  will  be 
invalid.  The  power  of  the  officer  in  all  such 
cases  is  limited  by  the  manner  and  conditions 
prescribed  for  its  exercise." 

In  the  case  of  Mayor,  etc.,  of  City  of  Balti- 
more V.  Gorter,  93  Md.  1,  48  Atl.  446,  this 
language  is  found: 

"It  is  not  meant  by  this  that  the  courts  are 
to  determine  any  question  of  construction  ac- 
cording to  their  notions  of  the  wisdom  or  ex- 
pediency of  the  means  adopted  to  secure  the 
purpose,  or  of  the  policy  that  dictated  their 
adoption.  These  are  considerations  that  are 
ptopetlf  addressed  only  to  the  law-making  de- 
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partment  of  the  goyemment.  Where,  however, 
this  department  bag  indicated  a  purpose  to  be 
accomplished  and  in  its  wisdoin  baa  provided 
the  means  of  its  accomplishment,  a  proper  re- 
spect for  its  judgment  and  a  proper  recogni- 
tion of  its  independent  function  of  government 
require  the  courts  in  passing  upon  its  act  in 
this  regard  to  have  in  view  the  effectuating  of 
the  main  purpose.  In  this  view  the  considera- 
tions mentioned  mnst  have  influence  in  deter- 
mining the  meaning  and  effect  of  ever;  part  of 
the  legislative  act,  because  the  Legislature 
must  have  intended  the  means  to  be  in  harmony 
with  the  purpose." 

The  LeglalatTire  must  have  had  some  pur- 
pose in  view  in  requiring  an  estimate  of  the 
expenses  to  be  published  for  four  weelcs.  Ob- 
Tioosly  it  Was  to  enable  the  inhabitants  and 
taxpayers  of  the  municipality  to  become  In- 
formed as  to  the  purposes  for  which  and  the 
amounts  which  It  was  proposed  should  be 
levied  against  their  property  by  the  process 
of  taxation.  The  appropriation  bill  was  in- 
tended to  limit  the  expenditures  for  the  fiscal 
year,  except  In  certain  cases  of  casualty  or 
accident.  See  C.  S.  |  4056.  If  the  power  to 
levy  taxes  under  C.  S.  |  3940  is  unrestricted, 
save  by  the  maximum  limit  therein  provided, 
and  an  appropriation  bill  can  be  passed  after 
the  levy,  it  is  quite  conceivable  that  the 
larger  part  or  even  all  of  the  revenue  raised 
for  general  purposes  might  be  devoted  to 
some  Improvement  or  the  construction  of 
some  public  work  not  made  known  to  the 
taxpayers,  and  contrary  to  their  wishes.  We 
think  It  Is  equally  true,  in  view  of  the  legis- 
lation outlined  atwve,  that  it  was  not  intend- 
ed that  the  trustees  of  a  village  should  have 
the  power  to  levy  a  substantial  amount  In 
excess  of  that  called  for  by  the  appropriation 
bill,  since  It  would  permit  extravagant  ex- 
penditures for  objects  not  contemplated  by 
the  taxpaylng  public,  and  without  their 
knowledge  or  assent.  If  the  acts  of  our 
legislature  were  not  designed  to  prevent  the 
accomplishment  of  such  results.  It  Is  diffi- 
cult to  imagine  what  purpose  was  to  be  sub- 
served by  the  publication  of  the  estimate  of 
expenses  and  the  passage  of  the  annual  ap- 
propriation bill.  In  this  case,  therefore,  the 
levy  of  the  tax  by  the  village  authorities  was 
not  a  mere  Irregularity,  but  was  In  excess  of 
their  powers. 

[6]  Counsel  for  respondents  suggest  that, 
the  proceeding  being  one  In  equity,  appellant 
must  do  equity.  This  rule  would  require  In 
some  cases  that  the  plaintiff  tender  the  por- 
tion of  a .  tax  which  Is  actually  due  as  a 
condition  of  Invoking  the  power  of  a  court 
of  equity  to  relieve  him  from  that  portion 
thereof  which  was  not  justly  due.  The  prin- 
ciple can  have  no  application  In  regard  to 
a  tax  which  is  totally  void.  Chi.,  etc.,  R.  Co. 
V.  Kootenai  County,  33  Idaho,  234,  192  Pac. 
662. 

Respondents  suggest  that  there  Is  a  defect 


of  parties,  in  that  the  village  of  Ashton  was 
not  made  a  party  to  this  suit  If  the  court 
shall  find  that  there  is  a  defect  of  parties,  or 
that  there  Is  a  defective  allegation  of  tbe 
corporate  existence  of  the  village  of  Ashton, 
such  defects  in  the  complaint  may  be  cor- 
rected by  amendment 

The  order  appealed  from  Is  reversed.  The 
cause  la  remanded  to  the  district  court  for 
such  further  proceedings  as  in  view  of  the 
changed  conditions  may  be  equitable:  Costs 
awarded  to  appellant. 

DCMK  and  VEEi,  33.,  concur. 


DUMAS  V.  BRYAN  at  al. 
Education.    (No. 


(3S  Idaho,  S57) 

,  State  Board  wf 

3885.) 


(Supreme  Court  of  Idaho.   June  L  1022:) 

I.  Statutes    <8=»286— ReoitaJ»   of    Journals    of 
Senate  and  House  held  coDcluslve  as  to  oom- 
pllanoe   with   oonstltutlonal   requirements    la 
passage  of  bill. 
Where  the  journals  of  the  Senate  and  House 
of   Representatives   &how   respectively    that   a 
bill  was  regularly  passed  by  the  Senate,  trans- 
mitted to  the  House,  where  it  received  a  con- 
stitutional majority  in  that  body,   was  there- 
after returned  to  the  Senate  unchanged,  was 
there  enrolled,  signed  by  the  President  of  the 
Senate,   again  transmitted  to   the   House  and 
signed  by  the  Speaker,  and  thereafter  duly  ap- 
proved by  the  Governor,  it  is  conclusive  that 
the  constitutional  requirements  with  reference 
to  the  passage  of  the  bill  were  complied  with. 

'2.  Statutes  ®=36— Bill  levying  a  tax  for  eree- 
tloB  of  normal  soliool  balldlngs  held  a  "bill 
for  raising  revenue"  within  requirement  that 
such  bills  originate  In  'House. 
Where    an    act    originates    in    the    Senate 
which,  among  other  things,  assesses  npon  all 
taxable  property  in  the  state  for  a  given  i>eriod 
a  tax  of  one-eighth  mill  on  the  dollar,  the  pro- 
ceeds of  such  levy  being  thereby  appropriated 
for  the  purpose  of  erecting  buildings  for  one 
of  the  state's  normal  schools,  which   the   bill 
proposes  to  move  to  a  new  location,  it  is  a  biU 
for  raising  revenue,  and  must  originate  in  the 
House  of  Representatives,  and,  if  it  does  not 
so  originate,  the  method  of  its  enactment  is  in 
contravention  of  artide  3,  {  14,  of  the  Consti- 
tution, and  such  act  is  void. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill  for 
Raising  Revenue.] 

3.  Statutes  «=>64 (8)— Invalidity  of  portion  of 
act  for  levying  tax  to  ereot  baildlags  held  to 
Invalidate  entire  statute. 
Where  an  act  directs  the  state  board  of 
education  to  erect  suitable  buildings  for  one  of 
its  state  normal  schools,  in  time  for  the  com- 
mencement of  the  school  year  of  1922,  out  of 
a  tax  levy  of  one-eighth  mill,  which  the   bill 
assesses  upon  all  of  the  taxable  property  of 
the  state,  and  such  tax  levy  is  void  because  of 
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being  a  revenae  meeaore  not  haying  originated  and,  in  tlie  evint  of  it*  rtmoval.  aa  herein  pro- 
in  the  Houae  of  Repreaentativea,  the  entire  vided  for,  to  thereafter  make  aoch  disposal  of 
biO  falla;    there  being  no  other  provision  for   the  buildings  and  grounds  at  Albion  belonging  to 

I  the  school  as  may  be  deemed  by  the  board  to 
j  be  to  the  best  adrontage  of  the  state,  and  the 
I  said  board  may,  in  its  discretion,  remove  said 


the  constmction  of  the  necessary  building*. 
McCarthy,  J., '  dissenting. 


bnildings  or  any  part  or  portion  of  them,  or 
any  of  their  contents  or  equipment,  or  any 
part  thereof,  and  use  the  same  in  construct- 
ing, furnishing  and  equipping  buildings  to  be 


Appeal  trcm  Distrlet  Court,  OaflsU  Oonii- 
ty;  T.  Bailey  Liee,  Judge. 

Action  by  Charles  O.  Dumas  against  B.  A.  ...               ^  ^         ^.               .^      .      ,. 

n..^..  .,./.»i,;.~.  »»^>*i»r,Hn..  fv>n  nnarA  nf  providcd  Or  erected  on  the  new  site  of  said 

Bryan  and  athers  constituttng  the  B«ard  of  ^^^j,    p^^^^^j    ^^^^^  i,  .^^^  buildings,  fur- 

Education  of  the  State  of  Idaho.    Judgment  ^j^^^^   ^^^^^^^  ^^^^^^^  ^^  ^  p^^  »^;^^f^ 

of  dismissal,  and  plaintiff  appeals.    Reversed  ghali  be   sold,  the  proceeds  of  such  sale  are 

and  remanded,  with  Instructions.  hereby   appropriated  to  and  for  the  use  and 

Walters,  Hodgln  &  Bailey  and  R.  P.  Parry,   ^'Sf^  »'  *^rl'*-"''°°  "°!T'^^^'=^°*''^,  '  S    '» 

>i    Z  m    ■     T1V.1,     ^        ~,  ii„  *  Sec.  8.    The    state    board    of    education   is 

aU  of  Twin  Fails,  for  aweUant  |  ^^^^    authorized  and  directed  to  cause  to  be 

Roy  U  Blaclt,  Atty.  Gen..  Dean  DrlscoU,  „ected  on  the  above  mentioned  tract  of  land 
First  Asat.  Atty.  Qen.,  and  Morns  &  Gns-  at  Bnrley,  when  the  same  shall  have  been  do- 
wold,  of  Barley,  for  respondoits.  j  nated  and  conveyed  aa  herein  provided  for,  in 

'  ;  time  for  the  commencement  of  the  school  year 

LEB,  J.  The  Albion  SUte  Normal  School  j  ">  September,  1922  suitable  buUdings  for  the 
was  established  at  Albion.  Cassia  county,  to  ■  P"n»08ea  of  said  school,  and  at  that  time  to  re 
1893,  L.  1898,  pp.  179-188,  and  has  since  been 
maintained  and  operated  at  that  place.  By 
chapter  110,  h.  1921,  p.  2S6,  the  Sixteenth 
Session  passed  Senate  Bill  No.  298,  which  au- 
thorises and  directs  the  state  board  of  edu- 
cation to  remove  this  school  to  the  city  of 
Burley,  to  the  same  county.  Acting  under 
and  by  vlrtne  of  this  act,  said  board  has  ac- 
cepted a  site  of  approximately  40  acres  in 
the  vicinity  of  Burley,  and  is  about  to  move 
this  school  to  the  new  location.  Ai^>el1ant 
commenced  this  action  In  the  district  court 
of  the  Eleventh  district,  in  and  for  Cassia 
county,  to  enjoto  the  board  from  so  doing, 
upon  the  ground  that  said  Senate  Bill  No. 
298  is  unconstitutional  and  therefore  void. 
After  a  heartog,  the  district  court  dismissed 
the  bill,  from  which  judgment  this  appeal  Is 
taken. 

The  grounds  upon  which  the  constitution- 
ality of  this  removal  act  Is  challenged  are: 
(1)  That  it  was  not  enacted  as  required  by 
article  3,  {  15,  of  the  Constitution ;  (2)  that 
It  being  a  revenue  bill  and  having  originated 
In  the  Senate,  Is  to  contravention  of  article 
3,  I  14,  of  said  instrument;  (3)  that  It  is  In 
violation  of  article  10,  8  7. 

The  provisions  of  said  act  which  are  par- 
ticularly drawn  to  question  by  this  action 
are: 


"Sec.  1.  That  the  state  board  of  education 
is  hereby  authorized  and  directed  to  remove 
the  normal  school  heretofore  established  at  the 
town  of  Albion  in  the  county  of  Cassia  and 
called  the  Albion  state  normal  school,  to  a 
site  to  be  selected  and  acquired  by  said  board 
at  the  dty  of  Burley  in  Cassia  county;  pro- 
vided, that  prior  to  May  1,  1921,  there  shall 
be  donated  to  the  state  of  Idaho  for  the  use 
of  said  normal  sdtool  a  tract  of  not  less  than 
40  aires  of  land  within  or  contiguous  or  ad- 
jacent to  the  city  of  Burley.    •    •    • 

"Sec.  2.    The    state    board    of    education   is 

hereby   authorized   and   directed   to  cause   the 

Albion  normal  school   to  be  conducted  during 

tha  school  year  of  1921  at  its  present  location, 
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move  said  school  from  its  present  location  to 
the  new  location  herein  provided  for,  and  that 
hereafter  said  school  shall  be  conducted  in  said 
new  location  under  the  name  of  the  Albion 
state  normal  school.     •     •     • 

"Sec.  5.  That  there  is  hereby  assessed  upon 
an  taxable  property  within  the  state  of  Idaho, 
for  the  years  1921-22,  a  tax  of  one-eighth 
mill  on  the  dollar,  and  the  proceeds  thereof  are 
hereby  appropriated  for  the  purpose  of  erect- 
ing the  bnildings  herein  provided  for." 

[1]  Appellant's  first  contention  is  that  said 
Senate  Bill  No.  298  was  not  passed  by  the 
Legislature  in  accordance  with  the  require- 
ments of  article  3,  S  15,  of  the  Constitution, 
which  requires  that — 

"No  law  shall  be  passed  except  by  bin,  nor 
shall  any  bin  be  put  upon  its  final  passage  un- 
til the  same,  with  the  amendments  thereto,  shall 
have  been  printed  for  the  use  of  the  members; 
nor  shall  any  bill  become  a  law  unless  the  same 
shaU  have  been  read  on  three  several  days  in 
each  House  previous  to  the  final  vote  thereon." 

The  contention  being  that  because  there 
were  lodged  with  the  Secretary  of  State  two 
engrossed  bills,  one  of  which  differs  from 
the  enrolled  bill,  it  Is  conclusive  that  the 
act  was  not  passed  to  accordance  with  this 
provision  of  the  Constitution.  This  conten- 
tion is  without  merit.  The  Senate  journal 
shows  that  this  bill  was  regularly  passed  by 
the  Senate  and  transmitted  to  the  house. 
Senate  Journal,  16th  Session,  p.  612.  The 
House  journal  shows  that  it  received  a  con- 
stitutional majority  in  that  body,  and  was 
thereafter  returned  to  the  Senate  imchanged. 
House  Journal,  16th  Session,  p^  573.  The 
respective  journals  then  show  that  It  was 
referred  to  the  enrolling  committee,  report- 
ed enrolled,  signed  by  the  President  of  the 
Senate,  transmitted  to  the  Honse  and  signed 
by  the  Speaker,  and  thereafter  duly  ap- 
proved by  the  Governor.  This  Is  conclusive 
upon  the  courts  that  the  proceedtogs  with 
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reference  to  the  passage  of  this  bill  were  ac- 
cording to  the  constitutional  requirements. 
Burkbart  t.  Reed,  2  Idaho  (Hash.)  503,  22 
Pac.  1;  Cohn  v.  Klngsley,  5  Idaho,  416,  49 
Pac.  985,  38  L.  R.  A.  74;  In  re  Drainage 
District  No.  1,  20  Idaho,  311,  143  Pac.  299, 
L.  B.  A.  1915A,  1210. 

.The  validity  of  this  act  is  also  denied  on 
the  ground  that  it  is  a  bill  for  the  raising 
of  revenue,  and  it  having  originated  in  the 
Senate,  contravenes  article  3,  {  14,  of  the 
Constitution,  which  reads: 

"Origin  and  Amendment  of  Bills. 

"Sec  14.  Bills  may  originate  in  either 
House,  but  may  be  amended  or  rejected  in  the 
other,  except  that  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives." 

Counsel  for  respondents  insists  that  ai>- 
pellant  not  having  raised  this  question  or 
presented  It  to  the  court  below  for  consid- 
eration, it  may  not  now  be  considered  upon 
this  appeal.  It  appears  from  the  record  that 
the  question  is  being  raised  for  the  first  time 
in  this  court.  However,  where  an  action 
seeks  to  enjoin  the  performance  of  any  act 
upon  the  ground  that  the  law  authorizing 
the  doing  of  such  act  is  unconstitutional  and 
void,  the  validity  of  the  law  in  question  is 
before  the  courts  until  finally  detennlned, 
for  as  said  by  Justice  lield  in  Norton  v. 
Shelby  County,  118  U.  S.  425,  6  Sup.  Ct.  1121, 
30  L.  Ed.  178: 

"An  Dnconstitutional  act  is  not  a  law;  it  con- 
fers no  rights;  it  imposes  no  duties;  it  affords 
no  protection;  it  creates  no  office;  it  is,  in  le- 
gal contemplation,  as  inoperative  as  though  it 
had  never  been  passed." 

See,  also,  State  v.  Candland,  36  Utah,  406, 
104  Pac.  285,  24  L.  R.  A.  (N.  S.)  1260  and 
note,  140  Am.  St.  Rep.  834;  Ex  parte  Sle- 
bold,  100  U.  S.  371,  25  L.  Ed.  717;  Hunting- 
ton V.  Worthen,  120  U.  S.  97,  7  Sup.  Ct.  469, 
30  L.  Ed.  588;  Threadgill  v.  Cross,  26  Okl. 
403,  109  Pac.  558,  138  Am.  St  Rep.  964; 
Bonnett  v.  Vallier,  136  Wis.  193,  116  N.  W, 
885,  17  L.  R.  A.  (N.  S.)  486,  128  Am.  St.  Rep. 
1061;  Gunn  v.  Barry,  15  Wall.  610,  21  I* 
Ed.  212;  State  v.  WUliams,  146  N.  O.  618, 
61  S.  E.  61,  17  L.  R.  A.  (N.  S.)  299,  14  Ann. 
Cas.  562 ;  Chicago  I.  &  L.  R.  Co.  v.  Hackett, 
228  U.  S.  559,  33  Sup.  Ct.  581.  57  L.  Ed.  966; 
State  V.  Rice,  U5  Md.  317,  SO  Atl.  1026,  36 
L.  R.  A.  (N.  S.)  344,  Ann.  Cas.  1913A,  1247. 

It  is  held  by  all  of  the  authorities  that  an 
unconstitutional  law  is  in  legal  effect  no 
more  than  a  blank  page,  an&  therefore  the 
question  of  its  validity  or  of  any  rights 
sought  to  be  exercised  under  it  ia  never 
waived,  but  may  always  be  raised  at  any 
stage  of  the  proceedings  wherein  the  power 
conferred  or  the  right  sought  to  be  exercised 
under  the  act  is  drawn  in  question.  The  con- 
stituUonality  of  Senate  Bill  No.  298  is  direct- 
ly drawn  In  question  by  this  action,  and 


therefore  any  ground  upon  which  it  is  claim- 
ed to  be  in  contravention  of  the  fundamoital 
law  of  the  state  is  before  us,  and  Is  pertinent 
to  this  inquiry. 

Article  3,  §  14,  la  a  provision  common  to 
most  of  the  states,  and  in  effect  is  found  In 
the  federal  Constitution.  The  purpose  of  in- 
corporating it  into  the  fundamental  law  is 
that  laws  for  raising  revenue  are  an  exercise 
of  one  of  the  highest  prerogatives  of  gov- 
ernment, and  confer  upon  taxing  officers  au- 
thority to  take  from  the  subject  his  prop- 
erty by  way  of  taxation  for  the  public  good, 
a  burden  to  which  he  assents  only  because  of 
it  being  necessary  in  order  to  maintain  the 
government,  and  the  people  have  accordingly 
reserved  the  right  to  determine  this  neces- 
sity by  that  body  of  the  Legislature  which 
comes  most  directly  from  the  people,  the 
House  of  Representatives. 

Section  5  of  this  removal  act  levies  upon 
all  of  the  taxable  property  within  the  state 
for  the  years  of  1921-22  a  tax  of  (ne^eigbth 
of  a  mill  on  the  dollar,  the  proceeds  of  such 
levy  being  appropriated  for  the  purpose  of 
erecting  new  buildings  made  necessary  by 
this  change  of  location.  Counsel  for  respond- 
ent urge  that  the  provisions  of  this  act  for 
raising  revenue  are  merdy  incidental  to  the 
main  object  or  purpose  of  the  act,  sncb 
main  purpose  being  the  removal  of  the  nor- 
mal school  from  Albion  to  Burley,  and  di- 
rect our  attention  to  many  cases  holding  that 
where  the  revenue  part  of  an  act  is  mer^y 
an  Incident  and  not  the  principal  purpose 
for  which  it  was  enacted,  the  fact  that 
it-  contains  a  provision  for  raising  rev- 
enue as  an  incident  to  such  purpose  does 
not  make  it  a  revenue  lAw  within  the  mean- 
ing of  this  constitutional  provision. 

Thus  In  Chicago,  B.  ft  Q.  R.  Co.  v.  School 
District  No.  1,  63  Colo.  159,  165  Pac.  260, 
an  act  amending  a  former  law  which  estab- 
lished a  system  of  public  schools,  and,  as  an 
Incident  to  such  amendment,  provided  for 
the  raising  of  revenue  to  meet  the  require- 
ments of  the  law  as  amended,  was  properly 
held  not  to  be  an  act  for  the  raising  of  rev- 
enue, which  under  the  Constitution  most 
originate  in  the  House  of  Representatives. 

So  in  Bvers  v.  Hudson,  36  Mont  135,  92 
Pac.  462,  it  is  held  that  an  act  authorizing 
the  establishment  of  county  free  high  schools, 
and  providing  for  a  tax  to  supply  funds  for 
the  current  expenses  of  such  schools  and  for 
bond  issues  to  raise  money  for  building  or 
purchase  of  school  property,  authorizing  the 
commissioners  to  make  a  tax  levy  upon  all 
6f  the  property  for  the  support  thereof,  and 
limiting  the  funds  so  raised  exclusively  to 
this  purpose,  does  not  fall  within  the  purview 
of  this  constitutional  provision. 

It  is  generally  held  that  acts  creating  In- 
corporated towns  or  other  political  subdivi- 
sions of  the  state,  with  certain  restricted 
governmental  powers,  including  the  right  to 
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lev;  taxes  for  the  parposea  for  which  such 
subdivisions  are  created,  are  not  acts  for 
raising  revenue  within  the  meaning  of  this 
constitutional  provision.  Harper  t.  Com- 
missioners,  23  Ga.  566. 

BouTler's  Law  Dictionary,  vol.  3,  p.  2953, 
defines  "revenue"  as  being  "the  income  of  the 
government,  arising  from  taxation." 

United  States  t.  James,  13  Blatcbf.  207, 
Fed.  Gas.  No.  15,464,  defines  a  "revenue  bill" 
as  tidng  one  that  draws  money  from  a  cltl- 
Mn,  and  gives  him  no  direct  equivalent  In 
return,  and  that  in  resx)ect  to  such  bins.  It 
was  reasonable  that  the  Immediate  represen- 
tatives of  the  taxpayers  should  alone  have 
the  power  to  originate  the  same. 

In  Perry  County  y.  Railroad  Co.,  68  Ala. 
547,  it  is  said  that  a  bill  for  raising  revenue, 
as  termed  in 'the  Constitution,  is  a  bill  pro- 
viding for  the  levy  of  taxes  as  a  means  of 
collecting  revenue — ^hence  a  bill  for  reducing 
taxes,  if  It  provides  for  collecting  revenue, 
is  still  a  bill  for  raising  revenue. 

In  Millard  v.  Robots,  Treasurer  of  the 
United  States,  202  U.  S.  429,  26  Sup.  Ct.  674, 
50  L.  Ed.  1090,  it  Is  said  that  bills  for  other 
than  tax  purposes,  but  which  may  Incidental- 
ly create  revenue,  are  not  revenue  bills,  which 
under  U.  S.  Const,  art.  1,  {  7,  mus^  originate 
In  the  House  of  Representatives.  This  opin- 
ion approves  Story  on  Constitutional  Law, 
wherein  he  lays  down  the  rule  that  revenue 
bills  are  those  which  levy  taxes  for  govern- 
mental purposes  in  the  strict  sense  of  the 
word,  and  are  not  bills  for  other  purposes, 
which  may  incidentally  create  revenue. 

"Either  one  House  or  the  other  of  a  legis- 
lative body  is  sometimes  clothed  with  powers 
not  conferred  upon  the  other.  Under  the  Con- 
stitution of  the  United  States,  and  of  many 
of  the  states,  all  biljs  for  the  raising  of  reve- 
noe  most  originate  in  the  House  of  Represen- 
tntives.  or  the  lower  House  as  it  is  called. 
BiOa  of  revenae  are  those  which  draw  money 
from  the  people  to  the  state,  without  giving 
direct  equivalent  in  return  therefor.  They  do 
not  include  bills  permitting  the  taxation  of  real 
property  mortgages  as  land  in  the  county  where 
recorded,  bills  seeking  a  local  object  for  the 
accomplishment  of  which  it  is  necessary  to 
raise  money  by  tax  upon  the  locality  affected, 
UIls  permitting  mnnicipalities  to  impose  license 
taxes  for  municipal  purposes.  •  •  •  The 
precise  meaning  of  the  clause  'to  raise  reve- 
nue' is  to  levy  a  tax  as  a  means  of  collecting 
revenue."    86  Cyc.  946. 

In  Hubbard  v.  Lowe  (D.  C.)  226  Fed.  135, 
the  court  had  under  consideration  the  ques- 
tion of  the  constitutionality  of  an  act  which 
was  passed  primarily  for  the  purpose  of  sup- 
pressing or  destroying  every  form  of  con- 
tract for  the  future  delivery  of  cotton,  ex- 
cept that  marlced  out  by  the  statute.  It  was 
conceded  that  this  was  the  purpose  of  the 
act,  and  not  the  raising  of  revenue.  But 
the  court  said  that  it  was  immaterial  what 
was  the  intent  behind  the  statute;  It  was 
enough  that  a  tax  was  levied,  and  therefore 
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It  was  a  bill  for  raising  revenue  within  the 
meaning  of  the  federal  Constitation,  which 
required  that  such  bills  originate  in  the 
House. 

[2]  Section  6  of  this  act  is  a  measure  for 
raising -revenue;  that  is,  it  is  a  revenue  bill, 
or  money  bill,  as  those  terms  are  usually 
used.  It  provides  for  levying  a  direct  tax 
against  all  property  in  the  state,  for  govern- 
mental purposes.  It  requires  no  argument 
to  prove  that  the  state  maintains  the  Albion 
normal  school  in  Its  governmental  capacity. 
It  will  not  do  to  say  that  this  tax  represents 
a  mere  inddent  to  the  main  purpose  of  the 
bill,  for  this  would  be  a  mere  evasion.  Most 
revenue  bills  could  in  the  same  manner  be 
made  Incidental.  The  amount  of  the  tax 
levied  is  immaterial,  for  the  Constitution 
requires  that  all  bills  for  raising  revenue 
shall  originate  in  the  House.  This  is  as 
truly  a  ta.x  levied  for  governmental  purposes^ 
as  It  would  be  if  levied  for  the  construction 
of  a  capltol  building,  an  Insane  asylum,  or  for 
the  support  of  any  department  of  the  state 
government,  and  therefore  falls  within  the 
Inhibition  of  article  3,  |  14,  of  the  Constitu- 
tion. 

It  Is  further  contended  that  this  act  is  in 
derogation  of  article  10,  %  7,  of  the  Constitu- 
tion, which  reads: 

"Sec.  7.  The  Legislature  for  sanitary  rea» 
sons  may  cause  the  removal  to  more  suitable 
localities  of  any  of  the  institutions  mentioned 
in  section  one  of  this  article." 

But  in  view  of  the  conclusion  already 
reached,  it  is  unnecessary  to  discuss  this  fur- 
ther assignment. 

[3]  Therefore  the  only  remaining  question, 
necessary  to  be  considered  is  whether  the  oth- 
er provisions  of  this  act  are  so  connected  in 
subject-matter,  dependent  upon  each  other,, 
and  designed  to  act  for  the  same  purpose,  or 
are  otherwise  so  dependent  In  meaning,  that 
it  cannot  be  presumed  that  the  Legislature 
would  have  passed  one  without  the  other, 
that  if  one  part  is  unconstitutional,  the  en- 
tire act  is  void.  Cunningham  v.  Thompson, 
18  Idaho,  149,  108,  Pac.  898;  Epperson  v. 
Howell,  28  Idaho,  338,  154  Pac.  621. 

By  section  6  of  said  act,  the  state  board  of' 
education  is  authorized  and  directed  to  cause- 
to  be  erected  in  time  for  the  commencement 
of  the  school  year  in  September,  1922,  suit- 
able buildings  for  the  purposes  of  said  school, 
and  at  that  time  to  remove  said  school  from 
its  present  location.  It  Is  therefore  clear  that 
unless  the  board  Is  furnished  with  funds  to- 
erect  these  buildings,  the  school  cannot  be 
moved,  for  while  the  preceding  section  au- 
thorizes the  board  to  dispose  of  the  build- 
ings and  grounds  at  Albion  to  the  best  ad- 
vantage of  the  state,  or  remove  said  build- 
ings or  any  portion  of  them,  or  any  of  their 
contents  or  equipment,  this  can  only  be  done, 
by  the  terms  of  the  act,  after  the  removal  of 
the  schooL    Hence  the  revenue  section  being: 
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Told,  tbe  entire  bill  falls,  th^e  being  no  oth- 
er provision  for  the  construction  of  tlie  nec- 
essary bttildings. 

The  Judgment  of  the  lower  court  dismiss- 
ing the  bill  is  reversed,  with  InstmctionB  to 
reinstate  the  cause  of  action  and  issue  a  per- 
manent injunction  against  respondents  as 
prayed  for  in  the  bill,  and  It  is  bo  ordered. 
No  costs  awarded. 

RICE,  C.  J.,  and  BCDOB  and  DVim,  J3^ 
concur. 
McCABTHY,  J.,  dlBsenta. 


(35  Idaho,  532) 

ABRAMS  V.  JONES,  Commissioner  of  Depart- 
ment of  Law  Enforcement.    (No.  3667.) 

(Supreme  Court  of  Idaho.    Jnne  1,  1922.) 

1.  Physicians  and  sargeons  «=9l  1(1)— Dental 
Aot  held  not  to  authorize  the  state  depart- 
ment of  law  enforcement  to  revoke  dental  li- 
censes Issued  prior  to  its  passage. 

The  Dental  Act  of  this  stete  (C  S.  c.  91) 
contains  uo  provision  which,'  either  expressly 
or  by  necessary  implication,  authorizes  the 
state  department  of  law  enforcement  to  revoke 
dental  licenses  issued  prior  to  the  passage  and 
approval  of  the  act. 

2.  Physicians  and  surgeons  $=32— Statute  reg- 
ulating  practice  of  dentistry  held  highly  penal 
so  that  It  must  be  strictly  eonstrued. 

While  legislation  of  the  character  embrac- 
ed within  the  general  scope  of  the  Dental  Act 
of  this  state  may  be  sustained  upon  the  ground 
that  the  Legislature  has  authority  under  the 
police  power  to  provide  all  reasonable  regula- 
tions that  may  be  necessary  affecting  the  public 
health,  safety,  or  morals,  such  an  act  is  in  its 
nature  Uglily  penal  and  must  be  strictly  con- 
strued. 

3.  Physicians  and  surgeons  ®=3l  1(1)— Dental 
license  Issued  prior  to  passage  of  law  held  not 
subject  to  revocation  hy  department  of  law 
enforcement. 

Held,  that  respondent's  license  is  not  sub- 
ject to  revocation  by  the  department  of  law 
enforcement,  upon  the  grounds  and  in  the  man- 
ner provided  in  the  present  Dental  Law,  the 
license  having  been  Issued  prior  to  the  passage 
and  approval  of  said  law. 

4.  Pleading  ^=38 (I )— Acousatlon  or  eompiaint 
must  contain  posltivs  statements  of  the  es- 
sential facts  In  issuer  and  not  conclusions. 

In  any  judicial  or  quasi  judicial  proceeding 
a  pleading  in  the  nature  of  an  accusation  or 
complaint  must  contain  positive  statements  of 
the  essential  facts  in  issue,  and  is  to  be  deemed 
insufficient  where  it  merely  states  conclusions. 

5.  Physicians  and  surgeons  ®=s> 1 1(3)— Charges 
brought  against  dentist  held  Indefinite  and 
uncertain,  requiring  bill  of  particulars. 

Held,  that  the  charges  brought  against  re- 
spondent as  a  practicing  dentist  by  the  depart- 


ment of  law  enforcement  were  indefinite  and 
uncertain,  and  that  he  was  entitled  to  a  bin  of 
particulars  or  to  have  such  diarges  set  out 
specifically,  in  order  that  he  might  have  an 
opportunity  to  prepare  his  defense. 

6.  Constitutional  law  €=>277( I)— Licenses  $=> 
38 — License  to  practice  profession  becomes 
right  which  oannot  be  denied  or  alirldged  ex- 
oept  after  due  notice  and  hearing. 

Where  the  state  confers  a  license  upon  an 
individual  to  practice  a  profession,  trade,  or 
occupation,  such  license  becomes  a  valuable 
personal  right,  which  cannot  be  domed  or 
abridged  in  any  manner  except  after  due  notice 
and  a  fair  and  impartial  hearing  before  an  un- 
biased tribunal. 

7.  Physlcans  and  surgeon*  «=3ll(3)  —  Den- 
tist's rights  may  not  ba  regulated  by  tribunal 
acting  in  capacity  of  aooaser,  pi^osecutor,  and 
Judge. 

Respondent  being  entitled  to  a  hearing  be- 
fore an  impartial  tribunal  upon  the  charges 
which  had  been  preferred  against  him,  held, 
that  this  right  was  denied  when  he  was  required 
to  submit  himself  for  trial  before  a  body  which 
was  acting  in  the  capacity  of  accuser,  prosecu- 
tor, and  Judge. 

Appeal  from  District  CSourt,  Ada  County; 
Chas.  F.  Reddocb,  Judge. 

Action  by  A.  M.  Abrams  against  Robert  O. 
Jones,  as  Commissioner  of  tbe  Department 
of  Law  Enforcement,  to  enjoin  the  revoca- 
tion of  a  license  to  practice  dentistry  and 
dental  surgery.  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals.    Affirmed. 

Roy  L.  Black,  Atty.  Gen.,  and  Dean  Drls- 
coll.  First  Asst  Atty.  Gen.,  for  appellant. 

Chas.  M.  Kabn  and  Karl  Paine,  both  of 
Boise,  for  respondent 

BUDGE,  J.  This  action  was  brought  by 
respondent  to  enjoin  the  commissioner  of 
law  enforcement  from  revoking  a  license 
theretofore  issued  to  respondent  to  practice 
dentistry  and  dental  surgery  In  this  state. 

From  the  record  it  appears  that  on  Jan- 
uary 3,  1920,  the  commissioner  of  law  en- 
forcement, hereinafter  referred  to  as  the 
commissioner,  addressed  and  caused  to  be 
delivered  to  re^ondent  the  following  com- 
munication: 

"January  3,  1920. 

"Dr.  A.  M.  Abrams,  Boise,  Idaho— Dear  Sir: 
Since  March  31,  1919,  under  the  provisions  of 
chapter  17,  sections  333  and  334,  Ompiled 
Statutes  of  the  State  of  Idaho,  the  depart- 
ment of  law  enforcement  of  the  state  of  Idaho 
has  been  in  charge  of  all  matters  relative  to 
dental  licensure,  which  were  formerly  admin- 
istered by  the  state  board  of  dental  examiners 
of  the  state  of  Idaho. 

"As  commissioner  of  this  department,  regu- 
larly appointed  by  (Jovemor  D.  W.  Davis,  under 
commission  dated  April  1,  1919,  and  upon  tbe 
action  and  written  report  of  the  dental  exam- 
ining committee,  being  five  persons  designated 
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bj  me  for  the  dentists  on  Jnly  8,  9,  10, 1919,  I 
am  hereby-  notiffing  yen  to  appear  and  show 
cause  why  your  license  to  practice  dentistry 
and  dental  surgery  in  all  their  branches  in  the 
state  of  Idaho  shonld  not  be  revoked  for  the 
following  apecifie  charges:    That  yon  are 

"1.  A  person  who  published  and  drcalated 
by.  means  of  newspapers  adrertising  matter 
with  the  view  to  deceiving  the  public. 

"2.  A  person  who  published  and  circulated, 
by  means  of  newspapers,  advertising  matter 
with  the  view  of  defrauding  the  public. 

"3.  A  person  who  advertised  as  using  an 
aniesthctic  whidt  yon  falsely  advertised. 

"4.  A  person  who  advertised  as  using  an 
anaesthetic  which  yon  falsely  misnamed. 

"5.  A  person  who  advertised  as  using  an 
ana-sthetic  which  yon  did  not  in  reality  use. 

"You  are  further  notified  that  the  hearing 
hereof  will  be  held  in  the  office  of  the  depart- 
ment of  law  enforcement,  capitol  building, 
Boise,  Idaho,  on  January  17,  1920,  at  11  a.  m., 
when  and  where  you  may  appear,  either  in  per- 
son or  by  counsel,  or  both,  and  introduce  any 
relevant  statements,  testimony,  or  other  mat*- 
ters,  and  be  fully  beard  on  the  subject  matter 
thereof. 

"By  order  of  the  department  of  law  enforce- 
ment of  the  state  of  Idaho,  this  3d  day  of  Jan- 
nary,  1020. 

"Respectfully  yours, 

"[Signed]    Robert  O.  Jones, 

"Commissioner  of  Lew  Enforcement." 

Both  prior  to  and  at  the  hearing  respond- 
ent, through  his  counsel,  made  demand  up- 
on the  commissioner  that  be  be  furnished 
more  specific  charges  and  a  bill  of  particu- 
lars showing  the  written  report  of  the  den- 
tal examining  committee,  the  names  of  the 
newspapers  in  which  the  advertisementu 
were  claimed  to  have  been  published,  the 
dates  and  subject-matter  of  such  advertise- 
ments, and  the  name  of  the  aniesthetic  refer- 
red to,  which  demands  the  commissioner 
refused  and  neglected  to  comply  with,  until 
during  the  course  of  the  hearihg  a  bill  of 
particulars  was  furnished  and  a  continuance 
denied  to  respondent,  who  was  required  to 
submit  himself  to  the  hearing  upon  the  gen- 
eral charges  quoted  above. 

The  hearing  was  held  before  the  dental 
examining  committee  on  January  20,  1920, 
after  which  the  committee  addressed  the 
fcdlowlng  communication  to  the  commis- 
sioner: 

"January  21,  1920. 

"Honorable  Robt.  O.  Jones,  Commissioner 
Law  Enforcement,  Boise,  Idaho— Dear  sir: 
We,  the  undersigned,  members  of  the  Idaho 
state  dental  committee,  appointed  pursuant  to 
the  provisions  of  section  17,  chapter  60,  1919 
Session  Laws  of  Idaho,  being  all  the  members 
of  said  committee,  do  hereby  certify  that  the 
committee  met  in  regular  session  on  the  17tb, 
19th,  20th  and  21st  days  of  January,  1920,  at 
the  office  of  the  department  of  law  enforcement 
in  the  state  capitol  at  Boise,  Idaho,  and  that 
during  said  session,  to  wit,  on  the  20th  day 
of  January,  1920,  a  hearing,  at  which  all  the 
members  were  present,  was  accorded  to  Dr.  A. 


M.  Abrams  on  the  qnestioh  of  whether  or  not 
bis  license  to  practice  dentistry  and  dental 
surgery  in  the  state  of  Idaho  should  be  re- 
voked, for  the  following  specific  grounds:  [Re- 
citing the  dtarges  contained  in  the  commission- 
er's letter  of  January  Sd]— and,  having  beard 
the  evidence  in  the  said  matter,  the  committee 
finds  that  a  complaint  in  writing,  under  date 
of  December  27,  1919,  filed  by  duly  licensed 
dentists  practicing  in  the  state  of  Idaho,  was 
heretofore  filed  with  the  commissioner  of  law 
enforcement  of  said  state,  asking  that  the  said 
Dr.  Abrams  should  appear  and  show  cause  why 
his  license  to  practice  dentistry  and  dental  sur- 
gery in  the  state  of  Idaho  should  not  be  re- 
voked on  the  grounds,  hereinbefore  set  forth; 
that  he  had  reasonable  notice  of  said  bearing 
and  opportunity  to  appear  and  be  heard,  and 
did  appear,  in  person  and  by  counsel,  but  de- 
clined to  be  heard  except  by  his  counsel  in  ar- 
gument; that  he  is  the  holder  of  a  license  to 
practice  dentistry  in  the  state  of  Idaho;  that 
it  appears  by  the  evidence  that  the  grounds  of 
revocation  are  true;  that  the  said  license 
should  be  revoked  on  the  grounds  and  for  the 
reasons  hereinbefore  set  forth,  and  your  com- 
mittee so  recommends. 

"[Slgnedl     H.  B.  Colver. 

"R.  J.  Cruse. 

"Ira  D.  Boyd. 

"R.  C.  D.  Higgins. 

"B,  V.  Jefferson." 


On  February  12,  1920,  and  before  any  fur- 
ther action  had  been  taken  looking  to  the 
revocation  of  respondent's  license,  be  filed 
his  complaint  praying  that  the  commission- 
er be  enjoined  from  revoking  or  attempting 
to  revoke  said  license,  which,  It  appears, 
was  Issued  on  June  16,  1904.  A  demurrer 
to  the  complaint  was  filed  and  overruled, 
whereupdn  the  commissioner  filed  bis  an- 
swer, to  which  a  general  demurrer  was  filed 
and  sustained.  Appellant  refused  to  plead 
farther,  and  judgment  was  thereafter  en- 
tered In  favor  of  respondent  granting  the 
injunction  prayed  for.  This  appeal  is  from 
the  Judgment. 

Appellant  makes  two  assignments  of  er 
ror:  E^rst,  that  the  court  erred  in  overrul 
Ing  appellant's  demurrer  to  the  complaint 
and,  second,  that  the  court  erred  in  sustain- 
ing  respondent's  demurrer    to   the   answer. 

Respondent  attacks  the  constitutionality 
of  chapter  8,  Idaho  Sess.  Laws  1919,  pp.  43- 
69,  commonly  known  as  Senate  Bill  No.  19, 
providing  for  a  commission  form  of  govern- 
ment In  Idaho  (C.  S.,  c.  17,  {{  250  to  353), 
creating  the  department  of  law  enforcement 
with  a  commissioner  of  law  enforcement  at 
the  head  thereof,  and  defining  its  powers 
and  duties.  A  determination  of  this  ques- 
tion, however,  is  not  necessary  to  a  prop- 
er disposition  of  this  case,  and  the  rule  Is 
well  settled  that  the  constitutionality  of  a 
statute  will  not  be  determined  In  any  case, 
unless  such  determination  is  absolutely  nec- 
essary In  order  to  determine  the  merits  of 
the  case  In  which  the  constitutionality  of 
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snch  statute  has  been  drawn  in  question. 
Klmbley  v.  Adair,  32  Idalio,  790,  189  Pac.  S3. 

Nor  will  we  consider  respondent's  conten- 
tion that  the  act  regulating  the  practice  of 
dentistry  (chapter  60,  Idaho  Ress.  Laws  1919, 
pp.  182-191 :  C.  S.  C.  91,  SI  2116  to  2136)  is 
so  vague,  indefinite,  and  uncertain  in  nu- 
merous respects  as  to  be  wholly  void.  There 
are  but  three  questions  necessarily  present- 
ed in  this  case,  vis.  whether  the  present 
Dental  Law  is  applicable  to  persons  licens- 
ed prior  to  its  enactment,  whether  the  charg- 
es brought  against  respondent  were  suffi- 
ciently definite  and  certain,  and  whether 
he  was  accorded  a  hearing  before  an  impar-' 
tial  tribunal. 

C.  S.  i  2118  provides  that: 

"The  department  of  law  enforcement  •  •  • 
shall  have  the  followiag  powers:  •  •  •  5. 
To  conduct  hearings  on  proceedings  to  revoke 
licenses  of  persons  practicing  dentistry  and  to 
revoke  such  licenses.     ♦     •     • " 

And  C.  S.  I  2130  provides: 

"Every  license  or  certificate  of  registration 
issued  under  the  provisions  of  this  diapter 
sbaU  be  subject  to  revocation  of  the  depart- 
ment   upon    any    of    the    following    grounds. 


[1]  The  Dental  Law  provides  for  the  ex- 
amination, registration,  and  licensing  of  per- 
sons who  desire  "to  begin  the  practice  of 
dentistry  in  the  state  of  Idaho"  (C.  S.  | 
2120),  and  for  the  revocation  of  licenses  or 
certificates  of  registration  issued  under  its 
provisions.  It  contains  no  provision  which, 
either  expressly  or  by  necessary  implication, 
authorizes  the  department  of  law  enforce- 
ment to  revoke  licenses  issued  prior  to  the 
passage  and  approval  of  the  act.  If  it  was 
the  Intention  of  the  Legislature  to  give  the 
department  the  power  to  discipline  the  hold- 
ers of  licenses  Issued  prior  to  March  14, 
1919,  and  to  revoke  such  certificates,  it  has 
certninly  failed  to  express  such  intention 
by  this  act. 

[I]  The  right  to  practice  dentistry,  like 
the  rlRht  to  practice  any  other  profession,  is 
a  valuable  personal  right,  in  which,  under 
the  Constitution  and  laws  of  the  state,  one 
is  entitled  to  be  protected  and  secured. 
State  v.  Cooper,  11  Idaho,  219,  at  page  227, 
81  Pac.  374;  People  v.  Love.  298  111.  304, 
131  N.  E.  809,  16  A.  L.  R.  703.  While  legis- 
lation of  the  character  embraced  within  the 
general  scope  of  the  act  in  question  is  sus- 
tained upon  the  ground  that  the  Legislature 
has  authority  under  the  police  power  to 
provide  all  reasonable  regulations  that  may 
be  necessary  affecting  the  public  health, 
safety,  or  morals  (Hewitt  v.  Board  of  Med- 
ical ESxamlners,  148  Cal.  590.  84  Pac.  39,  3 
L.  R.  A.  [N.  8.]  896,  113  Am.  St  Rep.  316,  7 
Ann.  Cas.  750),  such  an  act  is  in  its  nature 
highly  penal,  should  be  strictly  construed, 
and  should  not  be  held  to  include  persons 


not  dearly  and  plainly  within  the  scope  of 
its  provisions. 

[3]  It  is  evident,  therefore,  that  respond- 
ent's license  is  not  subject  to  revocation  by 
the  d^artment  of  law  enforcement,  upon 
the  grounds  and  In  the  manner  provided  in 
the  present  Dental  Law,  the  license  having 
been  issued  prior  to  the  passage  and  ap- 
proval of  said  law. 

[4,  S]  We  wUl,  nenrertheless,  proceed  to 
discuss  the  second  question  presetted.  It 
will  be  observed  that  the  charges  pui^nant 
to  which  the  hearing  was  had  were  couched 
in  the  most  general  terms,  and  are  in  fact 
but  conclusions  of  law.  There  are  no  aver- 
ments of  facts  from  which  the  concinsions 
of  law  are  drawn.  It  is  elementary  that  in 
any  Judicial  or  quasi  Judicial  proceeding  a 
pleading  in  the  nature  of  an  accusation  or 
complaint  must  contain  positive  statements 
of  the  essential  facts,  and  that  it  is  InsufS- 
clent  where  It  merely  states  conclusions. 
The  charges  brought  against  respondent 
were  altogether  Indefinite  and  uncertain, 
and  he  was  entitled  to  a  bill  of  particulars 
or  to  have  the  charges  set  out  specifically, 
in  order  that  he  might  have  time  and  oppor- 
tunity to  prepare  his  defense. 

As  was  said  in  Board  of  Medical  Examin- 
ers V.  Eisen,  61  Or.  492,  123  Pac.  62: 

"  •  •  •  It  is  necessary  in  a  complaint  to 
charge  the  acts  of  unprofessional  or  dishonora- 
ble conduct  and  facts  complained  of  against 
the  accused  licentiate.    It  is  not  sufficient  to 

state  merely  legal  conclusions." 

In  Klafter  v.  Board  of  Examiners  of  Ar- 
chitects, 269  ni.  15,  102  N.  E.  193,  46  L.  R. 
A.  (N.  S.)  532,  Ann.  Cas.  1914B,  1221.  the 
court  said: 

"It  the  charge  against  the  holder  of  a  li- 
cense, on  a  hearing  such  as  this  [to  revoke  a 
license],  is  not  sufficiently  specific  to  permit 
him  to  prepare  properly  his  defense,  it  is  the 
dnty  of  the  board  of  examiners,  on  request  of 
the  holder  of  the  license  or  his  counsel,  to  re- 
quire the  charge  to  be  made  more  specific.  If 
the  discretionary  power  of  the  board  is  exer- 
cised with  manifest  injastice,  the  courts  will 
interfere  when  it  is  clearly  shown  that  the  dis- 
cretion has  been  abused." 

And  in  Re  Baum,  32  Idaho,  676,  186  Pac 
927,  this  court  held: 

"An  attorney  aghlnst  whom  disbarment  pro- 
ceedings are  instituted  is  entitled  to  have  the 
charges  fully  stated,  and  is  not  required  to 
defend  against  or  explain  any  matter  not  spe- 
cified in  the  charges." 

See,  also.  Green  v.  Blanchard,  138  Ark. 
137,  211  S.  W.  375,  5  A.  L.  R.  84. 

Finally,  it  appears  that  the  hearing  In- 
volved in  this  case  was  ordered  upon  the 
written  report  and  recommendation  of  the 
dental  examining  committee,  that  it  was 
hdd  before  the  committee,  and  that  they 
recommended  to  the  commissioner  the  rev- 
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ocatlon  of  respondent's  license.  It  would 
also  seem  from  the  communication  address- 
ed to  respondent  that  the  charges  contained 
in  the  commissioner's  letter  were  formulat- 
ed by  the  dental  examining  committee,,  while 
C.  S.  i  2130,  provides,  Inter  alia,  that: 

"In  prescribing  procedure  for  the  determina- 
tioo  of  the  .truth  or  falsity  of  any  charge 
against  a  licensee,  having  for  its  purpose  the 
revocation  of  bis  license  or  certificate  of  reg- 
istration, •  •  *  the  department,  upon  writ- 
ten complaint  by  any  licensed  dentist,  shall  use 
reasonable  means  to  establish  the  truth  or  fal- 
sity of  such  charge  and  for  that  purpose  may 
make  such  expenditures  as  are  necessary." . 

C.  S.  S  2118,  clothes  the  department  of  law 
enforcement  with  power  to  conduct  hearings 
on  proceedings  to  revoke  licenses  of  persons 
practicing  dentistry,  but  due  process  of  law 
and  every  consideration  of  Justice  demand 
that  sudi  hearing  should  be  a  fair  and  im- 
partial hearing  before  a  body  which  has  not 
already  decided  the  controversy.  Here'  we 
have  the  anomalous  situation  of  a  commit- 
tee of  ethical  dentists,  who  are  empowered 
to  Investigate  the  affairs  of  other  members 
of  their  profession,  upon  "written  complaint 
of  any  licensed  dentist,  to  make  such  ex- 
penditures of  public  moneys  as  may  be  nec- 
essary to  that  end,  to  prefer  charges  against 
dentists  whom  they  regard  as  guilty  of  vio- 
lations of  the  dental  law,  and  then  under 
the  semblance  of  a  hearing  to  sit  in  judg- 
ment upon  and  to  condemn  the  accused. 
This  dual  role  of  the  dental  examining  com- 
mittee as  both  prosecutor  and  judge  Is  re- 
pugnant to  the  spirit  of  American  law,  a 
fundamental  principle  of  which  is  that  no 
man  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  as 
was  said  in  Re  Cameron,  126  Tenn.  614,  at 
page  659,  151  S.  W.  64,  at  page  76: 

"Beyond  question  it  is  not  according  to  dae 
course  of  law  to  compel  a  man  over  his  pro- 
test to  try  his  case  before  a  judge  who  has 
already  decided  it,  and  has  announced  that  de- 
cision in  advance  of  the  hearing.  It  is  equally 
true  that  such  compulsion  is  a  denial  of  jus- 
tice." 

[(]  Due  process  of  law  is  not  necessarily 
satisfied  by  any  prteess  which  the  Legisla- 
ture may  by  law  provide,  but  by  such  pro- 
cess only  as  safeguards  and  protects  the 
fundamental,  constitutional  rights  of  the  cit- 
izen. Where  the  state  confers  a  license  up- 
on an  individual  to  practice  a  profession, 
trade,  or  occupatlOD,  such  license  becomes 
a  valuable  personal  right  which  cannot  be 
denied  or  abridged  In  any  manner  except 
after  due  notice  and  a  fair  and  Impartial 
bearing  before  an  unbiased  tribunal. 

[D  We  are  bound  to  assume  that  In  pre- 
ferring the  charges  against  respondent  the 
dental  examining  committee  bad  reasonable 
ground  to  believe  that  the  charges  were  true, 
or.  In  other  words,  that  they  had  received 
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evidence  whldi  aK)eared  to  justify  the  rev-- 
ocatlon  of  respondent's  license  under  the 
dental  law.  It  would  then  be  manifestly 
unfair  to  require  respondent  to  submit  him- 
self to  a  hearing  before  the  committee, 
which  had  at  least  tentatively  prejudged 
the  matter  as  evidenced  by  the  charges 
which  It  had  brought  against  respondent 
The  committee  was  clearly  disquallQed,  both 
in  law  and  in  fact,  to  give  respondent  a  fair 
and  impartial  hearing,  and  this  is  the  only 
hearing  knovm  to  the  law.  It  is  of  the 
highest  importance  that  the  actions,  not  only 
of  the  courts,  but  also  of  all  other  govern- 
mental agencies,  should  be  free  from  re- 
proach or  the  suspicion  of  unfairness.  We 
attribute  only  the  highest  motives  to  the 
commissioner  and  the  members  of  the  com- 
mittee. Nevertheless  the  fact  remains  that 
resiiondent  was  entitled  to  a  hearing  before 
an  impartial  body,  and  this  right  was  de- 
nied when  he  was  required  to  submit  him- 
self before  a  body  which  was  at  once  his 
accuser,  prosecutor,   and   Judge. 

In  Broom's  Legal  Maxims  (8th  Ed.)  pp. 
94-99,  it  Is  said: 

"It  is  a  fundamental  rule  in  the  administra- 
tion of  justice  that  a  person  cannot  be  judge 
in  a  case  where  he  is  interested.  •  ♦  •  And 
therefore  In  the  reign  of  James  I  it  was  solemn- 
ly adjudged  that  the  king  cannot  take  any 
cause,  whether  civil  or  criminal,  out  o{  any  of 
his  courts  and  give  Judgment  on  it  himself. 
*  *  *  And  it  is  a  maxim  of  law  that  no  man 
can  be  at  once  judge  and  suitor." 

See,  also.  State  Board  of  Health  ▼.  Roy, 
22  R.  I.  538,  48  Atl.  802;  State  v.  Cinncy,  30 
Mont.  529,  77  Pac.  312;  Lindsay-Strathmore 
Irrigation  District  v.  Superior  Court,  182 
Cal.  315,  187  Pac.  1056;  Coke  on  Littleton, 
S  212. 

In  the  case  of  Meyer  v.  City  of  San  Diego, 
121  Cal.  102,  53  Pac.  434,  41  L.  R.  A.  762, 
66  Am.  St.  Rep.  22,  the  following  language 
was  used  by  the  court: 

"It  Is  a  principle  which  finds  expression  in  the 
Constitutions  of  many  of  our  states,  which  de- 
clare the  right  of  a  citizen  to  be  tried  by  judges 
as  free  and  impartial  as  the  lot  of  humanity 
will  permit.  It  is  a  principle  whose  strict  ob- 
servance is  dictated  both  by  natural  justice  and 
an  enlightened  public  policy,  for  it  is  not  enough 
that  a  judicial  decision  be  sound.  It  is  of  next 
importance  that  the  tribunal  rendering  it  be 
free  from  the  charge  of  interest  or  the  taint  of 
partiality,  else  public  confidence  will  be  de- 
stroyed and  judicial  nsefolness  gravely  im- 
paired." 

While  in  Stahl  ▼.  Board  of  Supervisors, 
187  Iowa,  1842,  175  N.  W.  773,  11  A  L.  R. 
185,  it  is  held  that,  with  possibly  few  excep- 
tions, the  same  disqualifications  that  apply 
to  Judges  should  apply  to  administrative 
boards  In  the  absence  of  express  statutory 
provisions. 

Respondent  contends  that  the  procedure 
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onUined  In  the  Dental  Law  does  not  satisfy 
the  requirements  of  due  process  of  law,  but 
we  do  not  think  It  necessary  to  pass  upon 
this  contention.  That  he  was  not  accorded 
due  process  of  law  In  this  case  Is  evident, 
and  we  do  not  dedlde  whether  a  procedure 
might  be  had  under  the  law  which  would 
safeguard  and  protect  the  rights  of  the  ac- 
cused. 

SYom  what  has  been  said  It  follows  that 
the  Judgment  should  be  atBrmed;  and  It  ier 
so  ordered. 

RICE,  O.  J.,  and  DUNN,  J.,  concur, 
LEE,  J.,  concurs  In  the  conclusion  reached. 
McOAETHY,  J.,  deeming  himself  disquali- 
fied, did  not  Bit  at  the  bearing  nor  take  part 
in  the  opinion. 


(85  Idaho,  648) 

BEALE  V.  JONES,  Commissioner  of  Depart- 
ment of  Law  Enforcement,  et  al. 
(No.  3668.) 

(Supreme  Court  of  Idaho.    June  1,  1^2.) 

Appeal  from  District  Court,  Ada  County; 
Ghas.  V.  Reddoch,  Judge. 

Separate  suits  by  R.  L.  Beale,  by  G.  aeve- 
land  Martin,  by  H.  J.  De  Groot,  by  Thomas  J. 
Forde,  by  Claude  B.  Oadsby,  by  R.  Jay  Greer, 
by  I^  Roy  McRae,  by  B.  T.  Mohney,  by  Painless 
Parker,  by  J.  R.  Van  Auken,  by  G.  F.  Wolfe, 
and  by  M.  E.  Roby  against  Robert  O.  Jones,  as 
Commissioner  of  the  Department  of  Law  En- 
forcement, and  others.  Judgments  for  plain- 
tiffs, and  the  defendants  appeal  in  each  case. 
Afiirmed. 

Roy  L.  Black,  Atty.  Gen.,  and  Dean  Driscoll, 
First  ABSt.  Atty.  Gen.,  for  appellant. 

J.  A.  Prentice,  and  C.  C.  Cavanah,  of  Boise, 
for  respondents  Greer  and  Parker. 

James  R.  BothweU  and  W.  Orr  Chapman, 
both  of  Twin  Falls,  and  J.  A.  Prentice,  for  re- 
spondent Roby. 

J.  T.  Pence,  of  Boise,  and  J.  A.  Prentice,  4or 
other  respondents. 

BUDGE,  J.  The  questions  InTolred  in  this 
case  ore  substantially  the  same  as  those  deter- 
mined in  the  case  of  Abrams  v.  Jones,  34  Idaho, 
— ,  207  Pac.  724,  and  upon  the  authority  of 
that  case  the  judgment  in  this  case  is  affirmed. 

RICE,  C.  J.,  and  DUNN,  J.,  concur. 

LEE,  J.,  concurs  in  the  conclusion  reached. 

McCarthy,  J.,  deeming  himself  disqualified, 
did  not  sit  at  the  hearing  nor  take  part  in  the 
opinion. 


(88  Okl.  220) 

BRONAUGH  at  al.  V.  EXCHANGE  NAT. 
BANK  OF  ARDMORE.  (No.  13293.) 

(Supreme  Court  of  Oklahoma.    June  13,  1922.) 

(BvUahiu  hv  the  OourtJ 

1.  Appeal  and  error  <8=>786-^ppeal  whlcli  ap- 
pears to  have  been  taken  for  delay  mardy, 
dismissed  as  frivolons. 

Where  it  dearly  appears  from  the  record 
that  the  appeal  is  frivolous,  and  for  delay  mere- 
ly, the  appeal  will  be  dismissed. 

(Additionot  Bj/tlabua  by  Editorial  Btsff.) 

2.  Appeal  and  error  <6=9786  —  Appeal  fro* 
Judgment  for  plaintiff  by  defendants,  who  bad 
offered  no  evidence  In  their  behalf,  dlsmlssa* 
as  frivolous. 

In  an  action  on  a  note  against  the  maker 
and  indorser,  in  which  the  indorser  entered  hii 
appearance,  but  did  not  answer  or  otherwise 
plead,  and  maker  filed  an  unverified  general  de- 
nial, and  in  which  there  was  no  evidence  of- 
fered on  behalf  of  such  defendants,  their  ap- 
peal from  judgment  for  plaintiff  will  be  dis- 
missed as  frivolous;  it  being  apparent  that  the 
appeal  was  taken  merely  for  the  purpose  of  de- 
lay. 

Appeal  from  District  Court,  Choctaw  Coun- 
ty: G.  M.  Barrett,  Judge. 

Action  by  the  Exchange  National  Bank  of 
Ardmore,  OkL,  against  V.  Bronaugh  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.     Appeal  dismissed. 

Evans  &  Sherman,  of  Hugo,  for  plaintiffs  in 
error. 

R.  H.  Stanley,  of  Hugo,  for  defendant  la 
error. 

NICHOLSON,  J.  This  case  is  before  us  on 
motion  to  dismiss  the  appeal ;  one  ground  of 
such  motion  being  that  the  appeal  is  frivo- 
lous and  for  delay  merely. 

It  appears  that  the  action  was  upon  a 
promissory  note  executed  by  the  defendant  V. 
Bronaugh,  Indorsed  by  W.  W.  Jeter,  and 
payable  to  the  order  of  the  defendant  In  er- 
ror. Jeter  entered  his  appearance  hi  the 
trial  court,  and  waived  the  issuance  and  serv- 
ice of  summons,  but  did  not  answer  or  other- 
wise plead.  Bronaugh  filed  an  unverified 
general  denial.  No  evidence  was  offered  on 
behalf  of  the  defendants  below.  It  is  appar- 
ent from  the  record  that  the  appeal  is  frivo- 
lous, and  Is  for  delay  merely. 

Therefore  the  appeal  is  dismissed. 

JOHNSON,  McNEILL,  EI/TINO,  KBNNA- 
MER,  and  MILLER,  JJ.,  concur. 


«=pFor  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  DlsesU  and  Indeni 
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SMITH  V.  KENNEDY. 


(No.  9603.) 


(Supreme  Court  of  Oklahoma.  Nov.  22.  1821. 
Rehearing  Denied  Jan.  10, 19Si2.  Second  Pe- 
tition for  Rehearing  Denied  March  7,  1022.) 

(Syttalua  ly  the  Court.) 

1.  Appeal  and  error  «=3l099(3)  —  Rule  that 
former  opinion  Is  law  of  the  oate  held  Inip- 
plicable,  where  ruling  was  on  demurrer  to 
petition  as  net  stating  a  oaose  of  aotion. 

The  general  rule  is  that  all  questions  open 
to  dispute,  either  expressly  or  by  necessary 
implication,  decided  on  appeal  in  this  court,  will 
not  be  open  for  review  on  second  appeal,  but 
such  decision  becomes  the  settled  law  of  the 
case  as  to  all  of  such  questions  and  are  not 
subject  to  re-examination;  held,  said  rule  is 
not  applicable  to  the  facta  and  pleadings  in  the 
case  at  bar. 

2.  Publlo  lands  (S=>  1 0&(  I )  — Decisions  of  offl- 
eers  of  land  office  on  controverted  fact  ques- 
tions are  final,  except  for  fraud  or  mistake,  or 
as  reversed  Iqr  the  department. 

The  general  rule  is  where  officers  of  the 
land  office  dedde  controverted  questions  of  fact, 
in  the  absence  of  frand  or  mistake,  their  deci- 
sion on  these  questions  are  final,  except  as  they 
may  be  reversed  on  appeal  in  that  department. 

3.  Partnership  e=>246  —  Partnership  land  may 
be  sold  b>  surviving  partner  to  pay  debts, 
aad  decedent's  helra  be  forced  to  convey. 

The  genera]  rule  is  that  real  estate  of  a 
partnership  is  considered  as  personalty  for  the 
purpose  of  paying  the  debts  of  the  firm  and  the 
settlement  of  its  affairs,  and  the  surviving  part- 
ner, as  between  himself,  and  the  heirs  of  the 
deceased  partner,  has  a  right  to  sell  the  real 
estate  belonging  to  the  firm  in  the  same  manner 
as  if  it  was  personal  estate,  although  the  sur- 
viving partner  alone  cannot  transfer  the  legal 
title  to  the  real  estate,  but  a  deed  by  him  will 
operate  to  transfer  the  equitable  interest  from 
him  to  the  purchaser,  who  may  then  compel 
a  conveyance  from  the  heirs  of  the  deceased 
Itartner. 

4.  Appeal  and  error  <s=>  101 2(1)— Findings  and 
Judgment  not  against  weight  of  evidenoe  not 
disturbed. 

From  an  examination  of  the  record,  held, 
that  the  finding  and  judgment  of  the  trial  court 
was  not  clearly  against  the  weight  of  the  evi- 
dence, and  therefore  will  not  be  disturbed  on 
appeal. 

Appeal  from  District  Court,  Sequoyah 
Cktnnty ;  Jolm  H.  Pltchford,  Judge. 

Action  by  James  A.  Smith  against  A.  J. 
Kpjmedy.  Judgment  for  the  defendant,  and 
the  plalntitr  appeals.  Judgment,  In  ao  far 
as  In  conCormity  with  opinion,  affirmed. 

Geo.  S.  Rvnsey,  of  Muskogee,  Edgar  A. 
De  Meules,  of  Tulsa,  and  Malcolm  E.  Ros- 
aer  and  Villard  Martin,  both  of  Muskogee, 
for  plaintiff  In  error. 

T.  P.  Winchester,  of  Muskogee,  for  defend- 
ant in  error. 
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McNBIIXv  3.  Tbln  la  die  second  appeal 
in  this  case;  the  case  on  former  appeal  being 
Smith  v.  Kennedy,  46  OkL  493,  149  Pac.  197. 
The  question  Involved  on  the  former  appeal 
was  whether  the  petition  stated  a  cause  of 
action ;  a  demurrer  having  been  sustained  to 
the  petition  by  the  trial  court  This  court 
reversed  the  trial  court  and  held  the  peti- 
tion stated  a  cause  of  action.  The  material 
parts  of  the  petition  are  set  out  In  the  state- 
ment of  facts  in  the  former  opinion,  and  it 
will  serve  no  useful  purpose  to  again  copy 
the  petition  In  this  case,  but  reference  may 
be  had  to  the  same  for  the  allegations  of  the 
petitions  in  this  case. 

After  the  reversal  of  the  case  the  defend- 
ant filed  his  answer,  which  consisted  of  a 
general  denial,  and  alleged  the  Improvements 
placed  upon  tiie  lots  prior  to  the  time  said 
lots  were  scheduled  were  property  of  the 
partnership  of  Blackstone  &  (^.,  and  plead- 
ed the  proceedings  had  before  the  different 
departments  in  relation  to  obtaining  the 
deed  since  September  15,  1908.  The  pro- 
ceedings disclosed  upon  what  theory  the  de-. 
partment  issued  the  deed,  and  why  the  deed 
vras  made  to  the  surviving  partner,  as  part- 
nership property.  It  was  also  pleaded 
those  proceedings  were  never  appealed  from 
and  were  res  adjudicata. 

On  the  trial  of  the  case  the  records  of  the 
Commissioner  of  the  Five  Civilized  Tribes 
were  Introduced,  together  with  the  proceed- 
ings before  the  Secretary  of  the  Interior  and 
the  decisions  of  those  officers  relating  to  the 
land  in  controversy,  together  with  oral  tes- 
timony. Upon  trial  of  the  case  the  court 
found  the  is.^es  In  favor  of  the  defendant 
and  against  the  plaintiff.  The  court  found, 
in  substance,  first,  tJiat  C.  W.  Turner  and 
Pleasant  N.  Blackstone  entered  Into  a  part- 
nership in  the  year  18S8  or  1889,  under  the 
style  of  Blackstone  &  Co.  In  the  year  1898 
they  disposed  of  the  mercantile  business  in 
Vlan  to  the  Vlan  Trading  Company,  retain- 
ing their  interest  In  the  real  estate  with  the 
exception  of  the  building  used  as  a  store 
building. 

The  court  further  found  that.  In  relation 
to  the  reel  estate  in  question,  they  Improved 
the  lots  In  contraversy  out  of  partnership 
funds,  and  when  the  time  came  to  schedule 
the  lots  preparatory  to  their  sale  A.  J.  Ken- 
nedy appeared  for  the  town-site  commission, 
acting  for  Blackstone  and  Turner,  and 
sought  to  have  the  lots  In  question  scheduled 
to  Blackstone  and  Turner  as  partners,  but 
was  Informed  by  the  town-site  commission- 
ers that  the  lots  could  not  be  scheduled  in 
the  name  of  the  firm  and  the  lots  were  sched- 
uled to  C.  W.  Turner  and  P.  N.  Blackstone. 
After  the  schedule  was  attempted  to  be 
changed  Blackstone  died,  and  the  lots  were 
scheduled  to  Turner  and  the  heirs  of  Black- 
stone. The  court  further  found  that  the 
only  right  that  either  party  had  to  any  of 
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fbe  lots  was  by  reason  of  the  improTements 
placed  upon  the  lots  by  Blackstone  &  CSo., 
and  no  improTements  were  placed  upon  the 
same  either  indlTidually  by  Blackstone  or 
Turner.  The  conrt  further  found  that  the 
firm  of  Blackstone  &  Co.  was  indebted  and 
was  insolvent.  The  conrt  further  found  that 
the  deed  to  the  lots  was  Issued  to  Turner  as 
survlTing  partner  of  Blackstone  &  Co.,  and 
Turner  afterwards  sold  the  lots  to  Kennedy 
for  the  purpose  of  applying  the  same  upon 
the  Indebtedness  of  Blackstone  &  Co.  The 
court  found  that  the  plaintiffs,  or  the  Black- 
stone heirs,  had  made  certain  payments  to 
the  government  upon  the  lots  In  the  total 
sum  of  $630.18.  The  court  in  rendering 
Judgment  denied  the  plaintiffs  any  relief  in 
so  far  as  the  title  to  the  property  was  con- 
cerned, but  held  they  had  a  first  lien  upon 
the  property  for  the  payments  made,  to  wit, 
the  sum  of  $630.18. 

[1]  For  reversal  it  is  first  contended  the 
court  should  have  sustained  the  demurrer  to 
the  answer  of  the  defendant,  basing  its  con- 
clusion upon  the  fact  that  the  opinion  in 
the  former  appeal  is  the  law  of  the  case,  and 
following  the  decisions  of  this  court  which 
announced  the  rule: 

"Generally,  all  qneations  open  to  dispute,  and 
either  expressly  or  by  necessary  implication  de- 
cided on  appeal  to  this  coart,  will  not  be  open 
(or  review  on  a  second  appeal,  but  such  deci- 
sion becomes  the  settled  law  of  the  case  as  to 
all  such  questions,  and  not  subject  to  re-exam- 
ination." Cbilds  V.  Cook,  174  Pac.  274;  Ezell 
V.  Midland  Valley  R.  Co.,  174  Pac.  781;  Nance 
V.  Fonts,  173  Pac.  1038. 

We  do  not  think  this  position  is  well  tak- 
en, for  the  reason  in  the  first  appeal  this 
court  was  passing  upon  whether  the  peti- 
tion stated  a  cause  of  action.  If  the  an- 
swer had  admitted  the  allegations  in  the  pe- 
tition to  be  true,  then  the  law  would  t>e  ap- 
plicable; but  the  answer  denied  the  allega- 
tions of  the  petition  and  alleged  a  different 
state  of  facts,  alleging  the  improvements 
that  were  placed  upon  the  lots  prior  to  the 
time  of  scheduling  the  same  were  partner- 
ship property  and  the  Secretary  of  Interior 
had  BO  found.  The  answer  referred  to  ad- 
ditional proceedings  l>efore  the  department, 
not  referred  to  in  the  petition. 

In  the  former  opinion  this  language  will 
l>e  found: 

"Does  the  petition  state  facts  Bu£Scient  to 
constitute  a  cause  of  action?  We  think  it  does. 
From  the  foregoing  statement  of  facts  it  ap- 
pears that  the  contest  of  Turner  to  have  this 
land  declared  partnership  assets  was,  in  fact, 
rejected  by  the  Commissioner  of  Indian  Af- 
fairs on  the  very  apparent  ground  that  the 
department  could  not  administer  the  equities 
in  this  case  between  the  heirs  of  Blackstone 
and  the  creditors  of  Blackstone  &  Co.  The 
Secretary  also  directed  the  deed  to  issue  to 
Clarence  W.  Turner  and  the  heirs  of  Pleasant 
M.  Blackstone,  by  bis  letter  of  September  16, 


1908.  Without  furtber  hearing,  as  far  as  this 
record  discloses,  or  without  any  additional  no- 
tice to  the  Blackstone  heirs,  the  deed  was  is- 
sued to  Clarence  W.  Turner  as  surviving  part- 
ner of  Blackstone  &  Co.  This  deed,  it  is  true, 
was  approved  by  the  Secretaiy  of  the  Interior, 
bat  the  record  is  silent  as  to  why  this  change 
was  made." 

In  addition  to  the  facts  alleged  in  the  pe- 
tition, the  additional  records  and  proceed- 
ings were  introduced  in  evidence  in  the  trial 
of  the  case.  In  addition  to  what  was  al- 
leged, we  have  the  additional  facts. 

(2]  On  February  6,  1908,  John  G.  Wright, 
Secretary  of  the  Five  Civilized  Tril)es,  In 
passing  upon  the  contest  of  Clarence  W. 
Turner,  wherein  he  was  contesting  the  scbed- 
uling  of  said  lots,  one-half  to  himself  and 
one-half  to  the  heirs  of  Blackstone,  after 
considering  each  step  taken  relating  to  the 
land,  used  the  following  language: 

"It  would  therefore  appear  that  the  posses- 
sory right  to  the  lots  and  the  improvements 
were  owned  by  the  copartnership  as  such,  and 
not  by  the  members  of  the  firm  individually, 
when  the  original  schedule  of  Vian  was  being 
made.  This  conclusion  is  supported  by  the  fact 
that  the  lots  were  originally  scheduled,  as 
above  stated,  to  'Clarence  W.  Turner  and  Nip 
Blackstone';  this  being  the  usual  manner  of 
scheduling  lots  to  a  copartnership." 

The  Commissioner,  however,  ordered  that 
the  lots  be  scheduled  to  Clarence  W.  Turner 
and  the  heirs  of  Pleasant  N.  Blackstone.  On 
February  10,  1908.  Turner  appealed  froui 
this  order.  On  July  18,  1908,  the  Acting 
Commissioner  of  the  Department  of  Indian 
Affairs  decided  the  contest  in  favor  of  Tam- 
er, and  used  the  following  language: 

"The  office  does  not  concur  in  your  recom- 
mendation that  the  above  lots  should  be  sched- 
uled to  'Clarence  W.  Turner  and  the  heirs  of 
Pleasant  N.  Blackstone,'  but  direct  that  above 
lots  be  scheduled  'Clarence  W.  Turner  and 
Pleasant  N.  Blackstone,'  an  nndivided  one-half 
interest  in  each  as  members  of  the  firm  of 
Blackstone  &  Co.;    and  it  is  so  ordered." 

No  appeal  was  taken  from  this  order.  On 
August  27th  the  Commissioner  of  the  Five 
Civilized  Tribes  asked  the  Secretary  of  Indi- 
an Affairs  for  instructions  regarding  the 
wording  of  the  granting  ciausa  in  the  patent 
conveying  the  lots  in  controversy  as  directed 
in  above  order.  On  September  6,  1908,  the 
Secretary  of  Indian  Affairs  suggested  that 
the  patent  read,  "To  Clarence  W.  Turner 
and  the  heirs  of  Pleasant  N.  Blackstone." 
On  September  24,  1908,  fb.^  attorney  for 
Turner  protested  against  the  suggestion,  and 
on  January  5,  X910,  the  heirs  of  Blackstone 
protested  against  the  request-  of  Turner  as 
to  the  wording  of  the  deed.  On  January  25, 
1910,  Baggs'  (who  represented  Turner)  let- 
ter, was  transmitted  to  the  Secretary  of  the 
Interior,  with  certain  explanations  and  rec- 
ommendations.     On     February     19,     1910, 
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Frank  Pierce,  Assistant  Commissioner,  ad- 
Tlsed  the  €k)mmlssioner  of  Indian  Affairs 
and  directed  the  form  to  be  used  In  prepar- 
ing the  patent,  and  used  the  following  lan- 
guage: 

"In  the  matter  of  the  iasaance  of  deeds  of 
certain  lots  in  the  town  of  Vian,  Cherokee  Na- 
tion, Okl.,  originally  schedxiled  to  CSarence  W. 
Tomer  and  Pleasant  N.  Blacbstone,  known  as 
Blackstone  &  Co.,  concerning  which  yoa  wrote 
the  department,  nnder  date  of  January  25,  1910, 
you  are  authorized  to  direct  the  Commissioner 
to  the  Five  (^vilized  Tribes  to  make  the  deeds 
to  Clarence  W.  Turner,  as,  and  in  the  capacity 
of,  Burviving  partner  of  the  firm  composed  of 
said  Clarence  W.  Turner  and  Pleasant  N. 
Blackstone  (now  deceased),  doing  business  un- 
der the  firm  name  and  strle  of  Blackstone  & 
Co. 

"This  is  believed  to  be  preferable  to  the  plan 
raggested  in  your  letter.  It  conveys  the  land 
to  the  surviving  partner  as  such,  charged  with 
the  usual  trust  imposed  on  one  in  that  capacity. 
It  avoids  the  anomaly  of  conveying  an  undivided 
interest  to  a  person  not  living  at  the  time  of 
conveyance." 

[S]  On  April  IS,  1910,  the  heirs  of  Black- 
stone filed  a  motion  fbr  a  reconsideration  of 
order  dated  February  19,  1910.  Very  ex- 
tensive briefs  were  filed  on  both  sides,  and 
the  cause  was  assigned  for  oral  argument 
before  Frank  Fierce,  First  Assistant  Secre- 
tary, and  be  rendered  his  decision  herein  on 
July  29,  1910.  The  decision  was  quite 
lengthy,  and  recited  tbe  contention  of  the 
heirs  of  Blackstone,  to  wit:  That  Turner 
and  Blackstone  were  tenants  in  common  and 
did  not  own  the  improvements  on  the  town 
lets,  out  of  which  the  preference  right  to 
purchase  accrued,  as  a  partnership;  there- 
fore the  deed  should  be  executed  to  Tiirnei 
and  to  the  heirs  of  Blackstone,  an  undivid- 
ed one-half  Interest  in  each.  The  Assistant 
Secretary,  after  reviewing  the  case,  stated 
as  follows: 

"Tbt  record  presented  admits  but  one  eon- 
dnaion,  and  that  is  that  the  improvements  were 
the  property  of  Blackstone  &  Co.  The  prefer- 
ence right  to  purchase  the  lots  therefore  re- 
aided,  not  in  Turner  and  Blackstone  as  in- 
dividual  persons,  but  In  the  partnership  as  an 
entity— a  person." 

And  again  the  Commissioner  stated: 

"And  as  such  *person'  the  property  stands 
•cbeduled  to  the  firm  at  the  full  appraised  val- 
ue; thus  clearly  evincing  the  fact  that  Black- 
stone, an  Indian  who  would  have  been  entitled 
to  take  his  share  of  the  property  at  one-half 
the  appraised  value,  was  not  merely  a  tenant 
in  common." 

The  Commissioner  then  wrote: 

"X  see  no  reason  to  modify  the  order  of  Feb- 
ruary 19,  1910.' 

Tha  answer  and  the  evidence  supplied  the 
reuon  for  scheduling  the  lots  to  tbe  surviv- 
los  partner,  which  this  court  said  in  the 


former  opinion  stated  the  record  was  silent 
upon  that  question. 

The  law  of  the  case,  announced  upon  a 
demurrer  to  a  petition,  cannot  prevent  the 
pleading  of  a  different  state  of  facts  in  the 
answer  that  would  make  the  law  as  an- 
nounced  upon    the   demurrer   inapplicable. 

The  next  question  presented  is  that  the 
court  erred  In  holding  that  the  property  in 
controversy  was  the  property  of  Blackstone 
&  Co.  This  raises  a  question  of  fact,  and 
the  exact  question  decided  by  the  depart- 
ment that  Issued  tbe  deed.  John  O.  Wright, 
the  Commissioner  of  Indian  AfTairs,  first 
had  nnder  consideration  this  fact,  and  de- 
cided that  the  Improvements  placed  upon 
the  lots  were  partnership  property  of  Black- 
stone 8c  Co.,  but  decided  the  lots  should  be 
scheduled  to  the  parties  as  individuals.  The 
Secretary  of  Indian  Affairs  likewise  held  the 
improvements  were  partnership  property, 
but  reversed  the  holding  that  the  lots  should 
be  scheduled  to  tbe  individuals,  but  held 
they  should  be  scheduled  to  the  partnership. 
The  matter  was  then  considered  by  Frank 
Pierce,  First  Assistant  Secretary,  and  he 
likewise  held  that  the  property  was  part- 
nership property  and  the  lots  should  be  so 
scheduled.  Tbe  rule  announced  in  Marquez 
V.  Frisbie,  101  U.  S.  473,  25  h.  Ed.  800, 
stated: 

"The  decision  of  the  officers  of  the  Land  De- 
partment, made  within  the  scope  of  their  au- 
thority, on  questions  of  this  kind,  is.  in  general, 
conclusive  everywhere,  except  when  considered 
by  way  of  appeal  within  that  department;  and 
that,  as  to  the  facts  on  which  their  decision  is 
based,  in  the  absence  of  fraud  or  mistake,  that 
decision  is  conclusive  even  in  courts  of  justice. 
when  the  title  afterwards  comes  in  question." 

Supporting  this  decision  is  the  case  of 
Heath  v.  Wallace,  138  U.  S.  672,  11  Sup.  Ct 
380,  84  L.  Bd.  1063:  Colbert  y.  Patterson, 
201  Pac.  256  (not  officially  reported,  decided 
September  13,  1921);  Ross  ▼.  Stewart,  25 
Okl.  611,  106  Pac.  870;  Id.,  227  U.  S.  530,  33 
Sup.  Ct  345,  57  I/.  Ed.  626.  This  question 
of  fact  was  likewise  decided  in  the  same 
way  by  the  trial  court  In  this  case.  An  ex- 
amination of  the  evidence  falls  to  disclose 
that  this  finding  is  clearly  against  the 
weight  of  the  evidence,  if  we  should  consider 
the  findings  of  the  detwrtment  not  binding. 

It  is  next  contended  that  Turner  had  no 
right,  as  surviving  partner,  to  convey  the 
land,  and  there  was  no  competent  evidence 
that  it  was  sold  for  the  purpose  of  applying 
the  proceeds  on  the  debts  of  the  partnership. 

The  rule  in  20  R.  C.  L.  994,  is  as  follows: 

"Since  real  estate  belonging  to  a  partnership 
is  considered  as  personalty  for  the  purpose  of 
paying  the  debts  of  a  firm  and  the  settlement  of 
its  affairs,  a  surviving  partner,  as  between  him- 
self and  the  heirs  of  tbe  deceased  partner,  has 
a  right  to  sell  the  real  estate  belonging  to  the 
firm  in  the  same  manner  as  if  it  were  personal 
estate.   This  right  extends  to  all  real  estate  of 
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the  partnership  tn  whosesoever  name  the  legal 
title  may  hare  been,  when  such  sale  is  neces- 
sary for  the  purposes  of  paying  and  discharging 
the  Uabilittes  of  the  firm  and  settling  the  part- 
nership accounts,  inclnding  any  balance  due 
him.  Although  the  surviving  partner  alone  can- 
not transfer  a  legal  title  to  partnership  realty, 
a  deed  by  him  nevertheless  will  operate  to 
transfer  the  equitable  interest  of  the  firm  to 
the  purchaser,  who  may  then  compel  a  convey- 
ance from  the  heirs  of  the  deceased  partner." 

[4]  The  court  in  the  Instant  case  found 
this  to  be  partnership  property ;  second,  tbat 
the  partnership  was  indebted;  third,  that 
the  same  was  sold  to  pay  the  debts  of  the 
partnership,  although  the  full  purchase  price 
was  not  paid.  It  was  testified  that  what 
was  paid  was  paid  upon  the  account  by  the 
paitnerahlp  Ann.  While  the  evidence  Is 
not  very  satisfactory,  there  Is  no  evidence 
to  the  contrary,  and  we  are  nnable  to  say 
that  the  findings  of  the  court  upon  these 
questions  are  clearly  against  the  weight  of 
the  evidence. 

The  heirs,  or  a  portion  of  them,  hare  dis- 
posed of  their  Interest  to  James  A.  Smith 
and  Milton  Thompson,  and  are  asking  that 
the  title  of  Kennedy  to  an  undivided  one- 
half  interest  in  the  land  be  held  in  trust  for 
them.  Whether  the  title  conveyed  by  Turn- 
er is  snflJclent  to  convey  a  legal  title  is  un- 
necessary for  us  to  determine,  nor  can  the 
accounting  between  Turner  and  the  admin- 
istrator be  determined,  for  the  reason  Turn- 
er is  not  a  party  to  this  action;  but  the 
plaintiff,  Smith,  and  Thompson  and  the  heirs 
are  not  entitled,  under  the  facts,  to  have 
whatever  title  is  in  Kennc<ly  to  be  held  in 
trust  for  them. 

The  Judgment,  in  so  far  as  it  Is  in  con- 
formity with  this  opinion.  Is  affirmed. 

HARRISON,  O.  J.,  and  JOHNSON,  BMV 
ING,  and  KENNAMER,  JJ.,  concur. 


(86  Okl.  198) 

80SBEE  V.  CLARK.     (No.   10664.) 

(Supreme  Court  of  Olclahoma.    June  6,  1922.) 

{Byttahut  hy  tht  Court.) 

1.  Contraets  €=922(1)— Offer  does  not  becomo 
binding  promise  until  accepted. 

Before  an  offer  can  become  a  binding  prom- 
ise and  result  in  a  contract,  it  must  be  ac- 
cepted, either  by  word  or  act,  for  without  this 
there  cannot  be  an  agreement 

2.  Frauds,  statute  of  €=353— Year  within 
which  oral  contract  Is  to  be  performed  with- 
in statute  did  not  begin  to  run  until  oontract 
actually  agreed  to. 

In  determining  whether  or  not  a  contract  is 
to  be  performed  within  a  year  from  the  time 
of  making  it,  the  year  does  not  begin  to  run 
until  the  contract  is  actually  agreed  to  by 
both  of  the  parties. 


3.  Frauds,  statute  of  ^=>5I— CoBtlBgino  oon- 
tract which  may  be  terminated  at  any  time 
by  either  party  not  within  statute. 

An  oral  agreement  may  be  a  continuing 
contract  and  extend  for  more  than  one  year 
and  not  be  within  the  statute  of  frauds,  if 
the  contract  may  be  terminated  at  any  time 
by  either  party. 

4.  Trial  ®=>I39(  I )— Sustaining  tfemurrar  to 
evidence  reversible  error  where  plaintiff 
proves  facts  saffioieot  to  entitle  bim  to  re- 
cover. 

Where,  on  the  trial  of  a  case,  the  plaintiff 
proves  facts  sufficient  to  entitle  him  to  recover 
as  against  the  defendant,  it  is  reversible  error 
for  the  trial  court  to  sustain  a  demurrer  to  the 
evidence. 

Appeal  from  Superior  Court,  Muskogee 
County;    Guy  F.  Nelson,  Judge. 

Action  by  J.  W.  Sosbee  against  J.  I/.  Clark. 
From  an  adverse  Judgment,  plaintiff  appeals. 
Reversed  and  remanded,  with  Instructions. 

WiUlam  Neff  and  U  G.  Neff,  both  of  Mus- 
kogee, for  plaintiff  in  error. 

Glenn  Alcorn  and  R.  M.  DeWitt,  both  of 
Muskogee,  for  defendant  in  error. 

MILLBR,  J.  This  action  was  instituted 
in  the  dty  court  of  Muskogee  by  plaintiff  in 
error,  as  plaintiff,  against  the  defendant  In 
error,  as  defendant,  to  recover  $225  on  a 
contract.  Judgment  was  rendered  in  the  city 
court  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed  to  the  auperior  court  of 
Muskogee  county,  Okl.  When  the  case  was 
called  for  trial  In  the  superior  court,  a  Jury 
was  duly  Impaneled  and  sworn  to  try  the 
cause.  At  the  conclusion  of  the  Introductioa 
of  plaintiff's  evidence,  the  defendant  demur- 
red to  the  evidence,  which  demurrer  was  by 
the  court  sustained  and  Judgment  rendered 
against  the  plaintiff.  He  perfected  this  ap- 
peal to  reverse  the  Judgment  of  the  trial 
court  and  appears  here  as  plaintiff  In  error. 
For  convenience  the  parties  will  be  refer- 
red to  as  they  appeared  in  the  trial  court. 

Plaintiff  sets  out  four  assignments  of  er- 
ror, and  then  says : 

"These  Bssignments  of  error  present  but 
a  single  question,  and  that  is  whether  the  con- 
tract sued  upon  was  void  under  the  statute 
of  frauds." 

The  bill  of  particulars,  omitting  the  pray- 
er, reads  as  follows: 

"The  plaintiff  for  his  bill  of  particulars  states 
that  he  is  a  practicing  physician  and  that  be 
moved  to  Webbers  Falls,  Okl.,  by  reason  of 
an  agreement  made  by  the  defendant  that  be 
wpuld  pay  him  $100  per  year  as  long  as  he  re- 
mained at  Webbers  Falls,  that  defendent  has 
paid  plaintiff  $75  pursuant  to  said  agreement, 
and  owes  plaintiCf  a  balance  of  $225  for  the 
years  1915,  1916,  and  1917." 
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To  this  bill  of  porticalarB,  the  defendant 
filed  the  following  answer : 

"Comes  the  defendant,  J.  li.  Clark,  and  for 
answer  to  the  bill  of  particnlars  denies  each 
and  every  allegation  thereof  as  therein  pleaded. 
Defendant  says  he  has  already  paid  all  he 
agreed  to  pay,  and  that  the  defendant  is  not 
dne  the  plaintiff  any  sum  whatever. 

"Fnrther  answering,  the  defendant  states 
that  snch  an  alleged  contract  as  pleaded  in 
plaintiff's  petition  is  a  violation  of  subdivision 
1,  i  941,  Revised  Statutes  of  1910,  the  same 
being  the  statute  of  frands." 

The  plaintiir  testtfled  that  the  proposition 
made  by  defendant  which  plaintiff  snbse- 
qnently  accepted  and  relies  upon  was  as  fol- 
lows: 

"A.  Mr.  Clark  says:  'If  you  will  move  to 
Webbers  Falls,  I  will  give  yon  one  hundred 
dollars  a  year  to  do  my  practice,  if  I  never 
take  a  dose  of  your  medicine;  besides,  I  will 
move  yon  free  of  charge.'" 

The  defendant  contends  that  tinder  this 
statement  the  agreement  was  not  to  be  per- 
formed within  a  year ; '  that  the  plaintiff  un- 
der this  promise  was  required  not  only  to 
move  to  Webbers  Falls,  but,  after  so  doing, 
to  do  a  full  year's  practice,  or  be  ready  to  do 
the  same,  before  he  could  lay  daim  to  the 
$100;  that  therefore  this  contract  falls 
squarely  within  the  first  subdivision  of  sec- 
tion 941,  Revised  Laws  of  Oklahoma  1910, 
which  reads  as  follows: 

"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  there- 
of, be  In  writing  and  subscribed  by  the  par- 
ty to  be  charged,  or  by  his  agent:  First  An 
agreement  that,  by  its  terms,  is  not  to  be 
performed  within  a  year  from  the  making 
thereof." 

Defendant  Insists  the  contract  was  made 
when  the  proposition  was  made  by  defend- 
ant to  plaintiff,  and  that  some  time  elapsed 
after  the  making  of  the  contract  before  the 
idaintlff  moved  to  Webbers  Falls,  and  the 
year  did  not  begin  to  run  until  the  plaintiff 
moved  to  Webbers  Falls,  and  defendant  cites 
a  number  of  authorities  which  be  claims  sup- 
port his  theory  that  the  contract  is  void  un- 
der the  statute  of  frauds.  It  will  be  sufiS- 
cient  to  refer  to  two  of  them. 

In  Cha'se  v.  Hinkley,  126  Wis.  75,  105  M. 
W.  230,  2  L.  R.  A.  (N.  S.)  738,  110  Am.  St 
Rep.  896,  5  Ann.  Cas,  328,  the  court  said: 

"Respondent  testified  quite  positively  that 
the  agreement  was  made  October  29,  1908,  for 
services  to  be  rendered  for  the  period  of  one 
year,  commencing  on  the  first  day  of  No- 
vember following.  The  testimony  of  appellant 
in  respect  to  the  matter,  by  itself,  left  the 
date  of  the  agreement  in  considerable  doubt. 
In  that  situation  the  trial  court  concluded  as 
wen  it  might  hove  that  the  contract  was  by 
its  terms  not  to  be  performed  till  the  expi- 
ration of  one  year  and  two  days  from  its 
date." 
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In  Snelllng  v.  Lord  Buntlngfleld,  1  Oromp- 
ton,  M.  &  R.  (English  Courts  of  Exchequer) 
p.  20,  the  court  said : 

"The  plaintiff  apparently  assents  to  the  pro- 
posals made  on  the  20th,  takes  the  writing  with 
him,  and  enters  into  the  service  of  tbe  defend- 
ant on  the  24th.  Then,  if  there  was  a  con- 
tract in  fact  upon  the  20th,  although  by  the 
statute  of  frauds,  no  action  can  be  brought 
upon  it,  how  can  another  contract  be  im- 
plied?" 

In  the  case  of  Chase  ▼.  Hinkley,  supra, 
the  contract  was  actually  made  two  days 
before  it  was  to  commence  and  was  to  run 
for  a  year.  In  the  case  of  Snelling  v.  Hun- 
tingfleld,  supra,  the  court  assumed  the  con- 
tract was  made  four  days  before  it  was  to 
begin.  In  the  case  at  bar  the  defendant  as- 
sumes the  contract  was  made  when  Clark 
first  made  the  proposal,  but  tbe  evidence 
clearly  shows  that  it  was  not  made  at  that 
time.  The  demurrer  admits  the  evidence  to 
t>e  true.  Dr.  Sosbee  testified  that  Clark  made 
the  first  proposition  to  him  at  Webbers  Falls. 
A  few  days  later  he  renewed  the  proposition 
at  the  depot  of  tbe  Iron  Mountain  Railroad 
at  Gore.  It  is  clear  that  he  did  not  accept 
the  proposition  when  first  made  or  defend- 
ant Clark  would  not  have  renewed  it  at  Gore. 
In  referring  to  this  conversatlcm,  Dr.  Sosbee 
stated:  "A.  I  told  him  I  expected  I  would 
take  him  up."  Tbis  does  not  constitute  an 
acceptance  of  a  contract.  It  clearly  denotes 
that  the  mind  has  not  fully  reached  a  deci> 
slon. 

[1,J]  A  few  days  after  the  conversation 
at  Gore,  Dr.  Sosbee  called  Clark  over  the 
telephone  and  asked  him  about  getting  a 
house  at  Webbers  Falls.  Clark  told  him 
there  was  a  house  available  and  for  him  to 
come  over  and  look  at  it  Tbe  exact  date 
Dr.  Sosbee  accepted  Clark's  proposition  is 
not  shown.  Clark's  proposition  did  not  con- 
stitute a   contract  until  accepted. 

In  13  Corpus  Juris,  p.  272,  the  text  reads : 

"Before  an  offer  can  become  a  binding  prom- 
ise and  result  in  a  contract,  it  must  be  ac- 
cepted, either  by  word  or  act,  for  without  this 
there  cannot  be  agreement.  Nor  is  a  promise 
binding  on  its  maker  unless  the  promisee  has 
assented  to  it" 

In  Lemp  Brewing  Co.  v.  Secor,  21  OkL  537, 
96  Pac.  636,  the  third  paragraph  of  the  syl- 
labus reads: 

t 

"An  'assent'  is  evidenced  by  a  proposition 
emanating  from  one  side,  and  an  acceptance  of 
it  on  the  other,  such  proposition  and  acceptance 
together  constituting  what  is  called  a  'meet- 
ing of  the  minds';  and,  where  the  prOof  fails 
to  show  that  there  was  a  'meeting  of  the  minds' 
in  the  making  of  a  contract,  such  contract  does 
not  become  effective." 

In  Atwood  V.  Rose  et  al.,  32  Okl.  355,  122 
Pac.  929,  paragraph  6  of  the  syllabus  reads: 
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"No  contract  is  complete  without  tlie  mntiul 
assent  of  all  tlie  necessary  parties  to  all  its 
terms." 

[3]  Under  the  facts  disclosed  by  the  evi- 
dence In  this  case,  the  contract  was  not  void 
because  within  the  statute  of  frauds.  Un- 
der the  terms  of  the  contract,  as  testified  to 
by  Dr.  Sosbee,  it  was  a  continuing  contract, 
and  the  fact  that  It  continued  for  more  than 
a  year  did  not  bring  it  within  the  statute  of 
frauds  because  it  could  have  been  terminated 
by  either  party  at  any  time. 

In  Mellon  v.  Fulton,  22  Okl.  636,  98  Pac. 
911,  19  L.  R.  A.  (N.  S.)  960,  this  court  said : 

"Hence  we  say  that  under  the  testimony  the 
item  was  a  proper  charge  in  estimating  the 
worth  of  plaintiff's  services  under  the  general 
employment  found  by  the  referee  to  exist,  and 
to  have  failed  to  regard  it  would  have  been 
wrong.  It  was  not  disputed  that  such  service 
was  reasonably  worth  $60  per  year,  or  $300 
for  five  years,  charged  in  plaintiff's  account, 
and,  as  we  are  of  the  opinion  that  the  finding 
is  reasonably  supported  by  the  evidence,  we 
do  not  think  the  court  erred  in  overruling  de- 
fendant's exception  to  it. 

"As  there  was  nothing  in  this  arrangement 
to  prevent  either  party  from  terminating  the 
retainer  at  any  time,  we  do  not  thintc  the  con- 
tract was  within  the  statute  of  frauds  as  one 
not  to  be  performed  in  one  year,  as  urged  by 
plaintiff  in  error.  29  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  952." 

[4]  The  trial  court  committed  reversible  er- 
ror  in  sustaining  the  demurrer  to  the  evi- 
dence. The  judgment  of  the  trial  court  is 
reversed,  and  this  action  is  remanded  to  the 
superior  court  of  Musliogee  cotmty,  with  in- 
structions to  grant  a  new  triaL 

JOHNSON,  McNeill,  elting,  kenna- 

MER,  and  NICHOLSON,  JJ.,  concur. 


(86  Okl.  216) 

ST.   LOUIS   SMELTING   &   REFINING    CO. 
et  al.  V.  STATE  INDUSTRIAL  COMMIS- 
SION et  al.    (No.   12957.) 

(Supreme  Court  of  Oklahoma.    June  13,  1922.) 

(BvUahua  ly  the  Cfnirt.) 

1.  Master  and  servant  «=34I7(7)— Industrial 
Commission's  finding  of  faot  conclusive  gn- 
der  Compensation  Act. 

In  a  suit  instituted  in  this  court  to  review 
an  award  of  the  State  Industrial  Commission, 
the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact  The  decision  as  to  all 
matters  of  fact  is  final.  Held,  that  the  appeal 
herein  involves  a  question  of  fact,  and  not  an 
error  of  law. 

2.  Master  and  servant  «=94I6— Finding  as  to 
notice  of  oompensable  Injury  held  unneces- 
sary. 

When,  on  the  hearing  of  a  complaint  filed 
by  an  employee  under  the  Workmen's  Compen- 


sation Act,  no  objection  is  made  that  such  em- 
ployee failed  to  give  notice  of  his  injury  to  the 
employer,  it  is  unnecessary  for  the  State  In- 
dustrial C!ommission  to  make  any  finding  upon 
that  question  or  in  any  way  excuse  the  failure 
to  give  such  notice. 

3.  Master  and  servant  «s>385(l6)— Medioal 
treatment  not  allowable  as  eompensatlen 
without  request. 

Where  the  complainant  fails  to  comply  with 
the  provisions  of  section  4,  art  2,  c.  246,  Ses- 
sion Laws  1915,  the  Workmen's  Compensation 
Law,  claimant  is  not  entitled  to  recover  for 
expenses  for  medical  treatment. 

Aprpeal  from  the  Order  of  the  Industrial 
Commission. 

Proceeding  by  William  A.  Simpson  under 
the  Workmen's  Compensation  Act,  for  com- 
pensation for  injuries,  opposed  by  the  St 
Louis  Smelting  &  Refining  Company,  em- 
ployer, and  the  Ocean  Accident  &  Guarantee 
Corporation,  insurance  carrier.  Award  for 
complainant  by  the  State  Industrial  Com- 
mission, and  the  employer  and  the  Insurance 
carrier  brought  an  action  to  reverse  the  com- 
mission's order.  Affirmed  In  iiart  and  re- 
versed in  part 

Harris,  Spielman  &  Harris  and  Paul  G. 
Darrougb,  all  of  Oklahoma  City,  for  peti- 
tioners. 

Rainey  &  Flynn,  of  Oklahoma  City,  for 
claimant 

McNeill,  J.  This  action  was  commenced 
on  behalf  of  the  St.  Louis  Smelting  &  Re- 
fining Company,  employer,  and  Ocean  Ac- 
cident &  Guarantee  Corporation,  Insurance 
carrier,  against  the  State  Industrial  Com- 
mission and  William  A.  Simpson,  to  reverse 
an  order  of  the  Commission  wherein  the 
Commission  awarded  Simpson  $12.98  per 
week  beginning  December  21,  1920,  and  con- 
tinuing we^ly  until  the  termination  of  dis- 
ability, or  until  otherwise  ordered  by  the 
Comipisslon,  and  to  pay  all  medical  exiiensee 
Incurred  by  claimant  as  the  result  of  the 
accident. 

[t]  For  reversal  It  is  first  contended  the 
Commission  committed  error  In  finding  there 
was  a  temporary  total  disability.  The  claim- 
ant testified  he  was  unable  to  work.  He  tes- 
tified after  the  Injury  he  worked,  imtil  De- 
cember, and  the  foreman  favored  him  In  his 
work  until  he  got  so  bad  he  oould  not  work 
any  longer.  The  foreman  testified  during  the 
time  claimant  worked  after  the  accident  he 
appeared  to  work  under  difficulty.  Th^re 
being  evidence  in  the  record  to  support  this 
finding,  the  appeal  involves  a  question  of 
fact,  and  not  a  question  of  law.  Under  and 
by  virtue  of  section  10,  c.  14,  Sess.  Laws 
1919,  as  construed  by  this  court  In  the  case 
of  Wilson  Lumber  Co.  v.  Wilson,  77  OkL 
312,  188  Pac.  666,  the  finding  of  the  C<Hnml»- 
slon  on  questions  of  fact  Is  conclusive. 
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[2]  It  Is  next  contended  tbat  tbe  award 
of  tbe  Conunlssion  Is  Improper  because  writ- 
ten notice  of  the  Injury  was  not  filed  nor 
given  to  tbe  employer  until  12  months  after 
tbe  alleged  accident,  and  no  excuse  was 
found  by  the  Oommlsslon  for  failure  to  give 
said  notice.  This  question  was  not  presented 
to  the  Commission,  and  no  objection  made  at 
the  hearing  before  the  Ck>mmission  that  the 
onployer  did  not  have  written  notice  of  the 
accident.  Having  failed  to  make  any  ob- 
jection before  the  Industrial  Commission  to 
said  award  on  the  ground  of  not  receiving 
written  notice,  the  employer  will  be  deemed 
to  have  waived  said  notice.  See  Consolidat- 
ed Fuel  Co.  V.  State  Industrial  Commission 
(Okl.  Sup.)  20«  Pac.  170;  Okmulgee  Demo- 
crat Pab.  Co.  V.  State  Industrial  Commission 
(Okl.  Sap.)  206  Pac.  249.  The  evidence  dis- 
closed the  foreman  had  notice  and  knew  of 
the  injury,  and  knew  the  condition  the  claim- 
ant was  working  under  after  the  accident 
Commission  made  a  finding  that  tbe  employer 
had  proper  notice.  This  was  unnecessary, 
but  Is  sufficient  when  no  objection  was  made 
to  tbe  Commission  regarding  the  failure  to 
give  the  notice. 

[3]  The  third  contention  is  that  the  award 
by  the  Industrial  Commission  requiring  the 
employer  to  pay  all  medical  expense  as  the 
result  of  said  accident  is  erroneous,  under 
the  facts  in  this  case.  This  was  error,  in 
view  of  the  holding  of  this  court  In  the  case 
of  Okmulgee  Democrat  Publishing  Co.  v. 
State  Industrial  Commission,  supra,  and  It 
is  conceded  by  the  claimant. 

The  order  of  the  Commission  and  the 
award  Is  therefore  modified  to  exclude  the 
payment  of  medical  expenses;  otherwise 
the  same  is  affirmed. 

JOHNSON,  MILLER,  ELTING,  KENNA- 
MER,  and  NICHOLSON,  JJ..  concur, 


(M  OkL  230) 

JACKSON  V.  CARROLL  et  al.     (No.  10360.) 

(Supreme  Court  of  Oklahoma.    Feb.  21,  1922. 
Rehearing  Denied  June  13,  1922.) 

(Svllalua  ly  th«  Court.) 

I.  GaardlaB    and   ward   «=3lO&— Where   Joint 

guardian's  petition,  order  to  sell,  notice  of 

sale  return,  and  oonflrmatlon  do  not  specify 

the  s^arate  tracts  of  tbe  three  minora,  the 

sale  Is  a  nolllty. 

A  jouit  guardian  over  three  minors,  each 

minor  being  a  Chickasaw  freedman  and  each 

owning  an  allotment,  makes  application  to  a 

county  court  for  an  order  to  sell  the  three 

allotments,  and  in  said  petition  does  not  set 

ont  the  tract  of  each  particalar  ward,  nor  tbe 

lands  of  each,  which  it  is  asked  for  an  order 

to    sell,   but  lumps    the   three   allotments   to- 
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gether,  and  asks  for  an  order  to  sell  them 
as  the  lands  of  the  three  minors.  The  court 
makes  an  order  directing  the  sale  in  the  same 
manner,  not  designating  the  separate  tract  of 
the  minors,  and  the  notice  of  sale  does  not 
advertise  the  lands  separately  as  the  lands  of 
each  ward;  the  return  of  sale  shows  that  the 
lands  were  sold  for  a  lump  sum  without  desig- 
nating the  separate  tracts  of  each  minor  and 
tbe  amount  each  brought.  In  fact,  they  were 
not  sold  separately.  The  order  confirming  said 
sale  upon  said  return  confirmed  said  sale  as 
one  tract  for  a  lump  sum,  and  tbe  deed  by  the 
guardian  to  the  purchaser  was  made  in  the 
game  manner.  Held,  that  such  proceeding  is 
an  absolute  nullity,  and  conveys  no  title  of 
the  wards  in  and  to  said  lands. 

2.  Guardian  and  ward  ®=3lO&— A  record  of 
sale  of  minors'  land,  void  upon  Its  face,  binds 
no  one. 

A  record,  showing  the  manner  of  con- 
ducting said  sale,  as  set  forth  in  the  first  par- 
agraph of  the  syllabus  herein,  is  what  is  called 
"void  upon  its  face,"  and  binds  no  one,  and 
all  who  deal  in  said  lands  under  said  purport- 
ed sale  take  with  notice  of  all  that  said  record 
shows. 

3.  Appeal  and  error  «=>l  176(1)— Where  Judg- 
ment was  erroneously  rendered  and  only 
questions  of  unmixed  law  are  Involved,  the 
Supreme  Court  may  direct  a  Judgment  rather 
than  a  new  trial. 

Where  it  appears  that  the  court  commit- 
ted prejudicial  error  in  directing  and  rendering 
the  judgment  rendered,  and  only  questions  of 
unmixed  law  are  involved,  and  the  record  of 
the  court  discloses  what  judgment  should  have 
been  rendered,  this  court  will  not  reverse  and 
remand  said  cause  for  another  trial,  but  will 
reverse  and  remand  said  cause,  with  instruc- 
tions to  the  trial  court  to  render  the  judgment 
which  it  properly  should  have  rendered.  First 
Nat.  Bank  of  Soper  v.  Beecber,  62  Okl.  36, 
161  Pac.  827. 

On  Petition  tor  Rehearing. 

4.  Judgment  «=>489— A  Judgment  Is  void  and 
subjeot  to  collateral  attack  to  the  extent  tbat 
the  court  was  without  Jurisdiction. 

Where  the  record  in  a  case  affirmatively 
discloses  tbe  facts  to  be  such  that  the  court 
rendering  judgment  is  without  power  in  such 
case  to  make  the  order  or  decree  it  assumes 
to  make,  the  same  is  void,  and  therefore  sub- 
ject to  collateral  attack  for.  want  of  Jurisdic- 
tion to  the  extent  at  least  that  such  court  is 
without  power  to  make  the  same. 

5.  Judicial  sales  <@=350(1)— Purchaser  Is 
chargeable  with  notice  of  facts  appearing  In 
title  papers  and  with  knowledge  of  alt  facts 
suggested  therein  of  wbicb  be  might  have  ac- 
quired knowledge. 

A  purchaser  of  land  must  look  to  the  title 
papers  under  which  he  purchases,  and  is 
chargeable  with  notice  of  the  facts  appearing 
upon  their  face;  also  a  knowledge  of  all  the 
facts  suggested  therein,  and  which  he  might, 
with  the  exercise  of  reasonable  prudence  and 
diligence,  have  ascertained;  and  hence  a  pur-, 
chaser  at  a  Judicial  sale  not  only  takes  with 
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notice  of  what  Is  shown  apon  the  face  of  the 
proceeding  and  in  the  manner  and  scope  as 
defined  herein,  but  in  addition  thereto  of  all 
facts  shown  by  any  record  which  in  law  the 
purchaser  is  required  to  take  notice. 

6.  Judloial  saJes  <&=>50(l)— Piirohasar  obtain* 
Ing  dear  legal  paper  title  also  obtains  an 
equity  superior  to  any  equity  la  favor  of  the 
seller. 

If  the  record  of  a  Judidal  sale  shows  a 
legal  title  upon  its  face,  together  with  all  other 
records  which  the  law  requires  a  purchaser  to 
take  notice,  and  the  purchaser  has  no  actual 
notice  of  any  fact  that  impeaches  and  destroys 
the  validity  of  the  record  title  (we  mean  by 
"actual  notice"  such  actual  notice  as  defined  in 
the  quotation  in  this  opinion  from  the  case  of 
Creek  Land  &  Improveifient  Co.  t.  Davis,  28 
OkL  679,  115  Pac.  468,  herein  cited  and  quot- 
ed), and  in  addition  thereto  the  purchaser  has 
paid  a  consideration  for  his  title,  then  the  pur- 
chaser has  a  right  to  stand  upon  his  title,  not- 
withstanding the  title  may  in  fact  and  in 
truth  be  fraudulent,  void,  or  a  nullity  as  be- 
tween the  parties  and  all-  persons  with  notice, 
actual  or  constructive.  The  law  does  not  give 
this  to  the  purchaser  because  he  holds  a  legal 
title,  but  because  he  had  a  right  to  rely  upon  a 
record  showing  a  legal  title,  and  upon  the 
strength  of  that  record  he  parted  with  a  con- 
sideration, and  this  gives  him,  in  addition  to  a 
clear  legal  paper  title,  an  equity,  which  pnb- 
Ue  policy  holds  to  be  superior  to  any  equity 
which  may  exist  in  favor  of  the  seller.  Ger- 
man Savings,  etc.,  Society  v.  De  Lashmutt 
(O.  C.)  67  Fed.  399. 

7.  Judicial  sales  <S=»50(I)— Sale  Involving 
breach  of  owners'  substantial  right  Is  void 
against  all  who  take  with  actual  or  con- 
struotlve  notice. 

A  sale  proceeding,  which  involves  a  breach 
of  a  substantial  fight  of  the  owner  as  dis- 
tinguished from  a  breach  of  a  pure  remedy 
or  a  right  of  procedure,  is  void  as  against  all 
who  take  with  notice  either  actual  or  con- 
structive. 

8.  Courts  ^s>93(  I )— Repeated  dedsiens  of  in- 
ferior courts  do  not  settle  the  law,  and  that 
the  parties  may  have  accepted  them  In  good 
faith  does  not  preclude  the  highest  court 
from  announcing  a  contrary  rule. 

No  such  finality  attaches  to  the  decisions 
of  the  inferior  or  intermediate  courts  that  they 
can  be  considered  as  establishing  a  rule  of 
property,  however  uniform  their  coarse  of  de- 
cisions or  however  long  continued.  No  ques- 
tion of  law  is  finally  settled  until  it  has  been 
determined  by  the  court  of  last  resort.  It  is 
of  the  essence  of  the  theory  of  rules  of  prop- 
erty that  the  members  of  the  community  have 
(or  may  be  supposed  to  have)  taken  titles, 
invested  money,  and  regulated  their  business 
dealings  in  reliance  on  a  judicial  decision  or  de- 
risions which  they  had  a  right  to  regard  as  a 
final  and  authoritative  statement  of  the  law 
which  should  govern  them.  If  such  action  has 
been  taken  by  interested  parties  on  the  faith 
of  a  decision  of  a  lower  court  merely,  this 
should  not  in  any  way  bind  or  preclude  the 
highest  court,  when  the  question  is  presented 


to  It,  from  annonneing  a  contrarr  role.  If  that 
in  deemed  more  correct 


Appeal  from  District  Court,  Carter  Coun- 
ty;  W.  P.  Freeman.  Judge. 

Salt  by  Riley  Jackson  against  J.  S.  Car- 
roll and  otherg.  Judgment  for  the  defend- 
ants quieting  title  and  removing  cloud  from 
land.  Plaintiff's  motion  for  a  new  trial  was 
overruled,  and  plaintiff  appeals.  Reversed 
and  remanded,  wltb  directions. 

Slgler  &  Jackson,  of  Ardmore,  for  plain- 
tiff in  error. 

Charles  A.  Coakley  and  Thomas  Norman, 
both  of  Ardmore,  for  defendants  In  error. 

ELTINO,  J.  This  suit  was  commenced 
In  the  district  court  of  Carter  county,  OkU 
by  RUey  Jackson  against  J.  S.  Carroll  and 
others,  setting  up  that  be  was  the  owner 
and  entitled  to  Immediate  possession  of  the 
southwest  quarter  of  the  northwest  quarter 
of  section  29,  township  3  south,  range  1 
west. 

There  are  three  counts  In  bis  petition: 
First,  an  action  for  ejectment;  second,  in' 
the  nature  of  an  action  to  quiet  title :  third, 
for  recovery  of  rents  for  the  wrongful  dis- 
possession of  said  lands  for  a  period  of  six 
years  at  $1(K)  per  year. 

In  bis  petition,  Riley  Jackson  alleges  in 
substance  that  he  is  a  Chickasaw  frcedman, 
and  that  said  lands  were  his  distributive 
share  as  an  allottee  of  the  Chickasaw  Na- 
tion, and  sets  forth  a  copy  of  bis  patent  to 
said  lands. 

J.  S.  Carroll,  defendant,  filed  answer  de- 
nying the  allegations  of  the  plaintiff's  peti- 
tion, and  sets  up  by  way  of  affirmative  de- 
fense that  he  (J.  8.  Carroll)  is  the  owner  in 
fee-simple  title  of  the  lands  sued  for  by 
plaintiff,  and  claims  said  title  by  reason  of 
a  guardian's  deed  dated  July  8,  1912,  from 
Ben  Wright,  the  duly  appointed,  qualified, 
and  acting  guardian  of  Riley  Jackson,  Lldla 
O.  Jackson,  and  Andrew  Butler,  then  alleges 
the  due  recordation  of  the  said  deed,  and  ' 
that  he  had  collected  the  rents  and  profits, 
paid  the  taxes,  and  made  valuable  improve- 
ments thereon  by  greater  buildings,  cultiva- 
tion, and  otherwise  reclaiming  said  land  to 
tlie  amount  of  |2,000,  asking  that  title  be 
quieted  In  him  and  for  all  necessary  relief, 
and  attached  as  an  exhibit  to  his  answer  ar 
copy  of  the  guardian's  deed. 

To  this  answer  Riley  Jackson  filed  a  re- 
ply, denying  each  and  every  allegatloa  of 
defendant's  answer  so  far  as  the  same  does 
not  admit  the  allegations  of  bis  petition, 
denying  that  Ben  Wright  was  ever  the 
guardian  of  the  plaintiff,  denying  that  the 
court  bad  authorized  Ben  Wright  to  sell  the 
land  mentioned  in  plaintiff's  petition,  and 
denying  that  any  of  the  matters  were  ever 
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authorized  by  a  court  having  Jurisdiction 
af  said  matter. 

Plaintiff  alleged  further  that  he  is  Inform- 
ed and  believes  that  a  purported  order  ap- 
pointing Ben  Wright  as  a  guardian  was 
niade  In  the  county  court  of  Carter  county, 
and  that  said  order  was' void  and  of  no  ef- 
fect; that  at  the  time  of  said  purported  ap- 
pointment the  plaintiff  was  in  tlie  peniten- 
tiary at  McAlester,  OkL;  that  he  never  sign- 
ed a  waiver,  and  never  nominated  Ben 
Wri^t  as  a  guardian,  and  no  notice  was 
ever  served'  upon  him  of  said  proceeding, 
and  that  the  same  was  without  his  IcnoM- 
edge  or  consent,  and  that  Carroll  had  enter- 
ed into  a  conspiracy  vrtth  Ben  Wright,  the 
purported  guardian,  to  cheat  and  defraud 
this  plaintiff  out  of  his  property,  and  that 
CarroU  had  Wright  appointed  with  a  view 
of  purchasing  said  lands  at  fraudulent  sale ; 
that  he  never  paid  the  guardian  the  consid- 
eration for  said  lands  only  througha  fraud- 
ulent devise  and  a  purchase  by  the  guardian 
of  worthless  property  from  the  defendant 
Carroll;  that  Carroll  had  signed  the  bonds 
necessary  for  Wright  to  make,  and  Carroll 
had  Wright  immediately  upon  his  appoint- 
ment Institute  proceedings  with  a  view 
to  carry  out  said  ftandulent  sale.  Alleging, 
furthermore,  that  the  plaintiff,  at  the  time 
of  the  purported  appointment  of  Ben  Wright 
as  his  guardian,  was  more  than  16  years  ot 
age,  and  that  he  was  entitled  to  notice  of 
said  proceeding  and  entitled  to  nominate  his 
own  guardian.  In  substance,  alleging  that 
said  sale  was  void:  First,  for  fraud  per- 
petrated by  the  purchaser  In  securing  the 
appointment  and  the  sale;  and,  second,  be- 
cause the  appointment  of  the  guardian  was 
void  by  reason  of  failure  to  give  the  notice 
as  required  by  law  to  tbe  plaintiff. 

A  Jury  was  waived,  and  the  cause  pro- 
ceeded to  trial  before  the  court  Tbe  court, 
after  hearing  the  evidence,  rendered  a 
Judgment  in  favor  of  the  defendant  J.  S. 
Carroll,  Quieting  title  in  him  and  removing 
cloud  from  title,  and  enjoining  Riley  Jack- 
son from  claiming  or  asserting  any  rl^t,  ti- 
tle, or  interest  in  said  estate. 

Motion  for  a  new  trial  was  filed  and  the 
same  overruled  by  the  court,  and  appeal 
lodged  in  this  court  by  Riley  Jackson,  plain- 
tiff below,  plaintiff  in  error  herein. 

There  la  attached  to  the  evidence  In  the 
case^uade  a  copy  of  the  petition  of  the  ap-' 
pointment  of  the  guardian,  the  waiver  of  the 
mother  of  the  plaintiff;  a  written  nomina- 
tion by  Andrew  Butler  of  Ben  Wright  to  be 
hla  guardian;  order  appointing  Ben  Wright 
as  the  Joint  guardian  of  Riley  Jackson,  Lid- 
la  O.  Jackson,  and  Andrew  Butler;  oath  of 
guardian;  guardian's  bond;  signed  by  Ben 
Wright,  Clyde  Johnson,  and  J.  S.  Carroll; 
letters  of  guardianship;  petition  to  sell 
real  estate;  order  for  hearing  petition  to 
■ell  real  estate;   an  appraisal  of  the  lands 
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of  the  three  minors;  tbe  bid  of  J.  S.  Carroll 
in  writing;  return  of  sale;  order  confirm- 
ing sale ;  guardian's  deed  by  Ben  Wright  to 
J.  S.  Carroll;  an  order  of  Qxe  county  Judge, 
directing  guardian  to  buy  a  team  for  $225 
and  credit  the  same  on  the  purchase  of  the 
land,  and  an  order  directing  Ben  Wright  to 
loan  J.  S.  Carroll  $200  on  a  first  real  es- 
tate mortgage. 

An  examination  of  the  record  in  this  case 
leads  this  court  to  conclude  that  this  sale  is 
void  absolutely  upon  the  face. of  tbe  pro- 
ceeding and  for  reasons  other  than  the  fraud 
alleged  and  contended  for  by  plaintiff  in  er- 
ror and  other  than  upon  the  grounds  of  the 
voldness  of  the  -  proceedings  by  reason  of 
fallmre  to  give  the  plaintiff  in  error  notice 
of  the  proceeding  for  the  appointment  of  a 
guardian.  These  last  two  being  the  ques- 
tions specifically  raised  by  the  plaintiff  in 
error  in  his  motion  for  a  new  trial,  and  tbe 
overruling  of  which  contentions  by  the  trial 
court  is  assigned  as  error  in  this  court. 

It  is  true  that  the  grounds  upon  which  we 
reverse  this  case  and  direct  judgment  for 
the  plaintiff  in  error  were  not  raised  by  the 
plaintiff  In  error  in  this  court,  but  we  hold 
that  this  court  has  authority  to  review  this 
record,  and  either  direct  or  render  Judgment 
such  as  the  record  discloses  that  tbe  trial 
court  should  have  rendered  In  tbe  first  In- 
stance. 

In  the  case  of  First  Nat.  Bank  of  Soper 
V.  Beecher,  62  OkL  36,  161  Pac.  327,  the 
third  syllabus  reads  as  follows: 

"Where  it  appears  that  the  court  committed 
prejudicial  error  in  directing  and  rendering 
tbe  judgment  rendered,  and  only  questions  of 
unmixed  law  are  involved,  and  tbe  record  of 
the  court  discloses  what  judgment  should  have 
been  rendered,  this  court  will  not  reverse  and 
remand  the  cause,  for  another  triaL  but  will 
reverse  and  remand  said  cause,  with  Instruc- 
tions to  the  trial  court  to  render  the  judgment 
which  it  properly  should  have  rendered." 

To  the  same  effect  Is  Andrews 'v.  Thayer, 
171  Pac.  1117,  and  numerous  other- decisions 
by  this  court 

[1]  We  will  now  proceed  to  set  forth  our 
reasons  why  this  record'  discloses  that  tbe 
sale  is  void  upon  its  face,  and  that  the 
guardian's  deed  is  an  absolute  nullity. 

The  petition  for  the  appointment  of  a 
guardian,  signed  by  Ben  Wright  asks  that 
he  be  appointed  the  guardian  of  Riley  Jack- 
son, Lidia  O.  Jackson,  and  Andrew  Butler, 
minors,  in  Carter  county,  OkL,  and  that 
they  are  of  tbe  ages  of  17,  12,  and  16  years, 
respectively.  The  petition  for  appointment 
further  alleges:  That  as  Chickasaw  freed- 
men  the  said  minors  had  lands  allotted  to 
them  as  follows:  To  Riley  Jackson  the  lands 
heretofore  described  in  the  statement  of  the 
case  and  being  the  lands  in  controversy  in 
this  case;  and  to  Andrew  Butler,  the  south- 
west quarter  of  the  southwest  quarter  of 
section  20;    and  to  Lidia  O.  Jackson,  tbe 
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northwest  quarter  of  the  northwest  quarter 
of  section  29,  township  8  south,  range  1 
west  That  after  Ben  Wright  was  appoint- 
ed guardian  of  these  three  minors  and  on, 
to  wit,  March  25,  1912,  he  filed  a  petition  to 
sell  the  real  estate  of  the  three  minors.  In 
said  petition,  after  alleging  that  the  person- 
al property  of  said  wards  consisted  of  noth- 
ing, alleged  the  following: 

"That  the  said  wards  owned  the  following 
real  estate  of  the  approximate  yalue  of  $1,200, 
to  wit" 

Then  describes  the  three  allotments  here- 
tofore designated.  The  order  of  sale  does 
not  appear  to  be  In  the  record.  The  re- 
turn of  sale  shows,  however,  the  following 
recital: 

"Comes  now  Ben  Wright,  guardian  of  the 
estate  of  said  above-named  minors,  and  shows 
to  the  court  that  pursuant  to  the  decree  of  the 
court  entered  herein  on  the  24th  day  of  April, 
1912,  authorizing  him  as  such  guardian  to  sell 
all  of  the  real  estate  belonging  to  said  above- 
named  minors  hereinafter  described,  he  caused 
public  notice  to  be  given  as  provided  by  law 
and  said  order  by  publication  In  the  Ardmore 
Statesman  for  four  consecutive  weeks  and  by 
posting  three  notices  thereof  that  he  would,  on 
the  25th  day  of  June,  1912,  at  the  hour  of  2 
p.  m.,  sell  to  the  highest  bidder,  subject  to 
oonfirination  by  said  court,  said  described 
lands;  that  on  the  25th  day  of  June,  1912,  he 
sold  said  real  estate,  to  wit.  'S.  W.  %  of  S.  W. 
%  of  section  20,  and  S.  W.  V*  of  N.  W.  W 
of  section  29,  and  N.  W.  %  of  N.  W.  %  of  sec- 
tion 29,  all  in  township  3  southland  range  1 
west,  to  J.  S.  Carroll  for  the  sam  of  |1,200 
on  the  following  terms,  to  wit,  cash  on  delivery 
of  deed;  that  said  J.  S.  Carroll  was  the  highest 
bidder  therefor,  and  said  sum  of  $1,200  the 
highest  and  best  sam  bid,  and  that  said  sum 
of  $1,200  is  not  disproportionate  to  the  value 
of  said  property.  Wherefore  said  Ben  Wright 
prays  the  court  to  eater  its  order  setting  said 
return  for  hearing,  and  that  upon  said  bearing 
being  had  he  be  directed  to  execute  a  proper 
conveyance  thereof  to  said  purchaser. 

"Dated  this  25th  day  of  June,  1912. 

"Ben  Wright." 

It  appearing  from  this  return  of  sale  that 
the  three  allotments  as  directed  by  the  or- 
der of  the  court  were  sold  to  J.  8.  Carroll 
in  one  tract  for  the  lump  sum  of  $1,200,  on 
the  8th  day  of  June,  1912,  the  county  judge 
confirmed  said  sale  of  said  three  allotments 
for  the  sum  of  $1,200  to  J.  S.  Carroll,  and 
directed  deed  by  guardian  to  J.  S.  Carroll 
to  said  lands,  and  on  the  8th  day  of  July, 
1912,  the  guardian  made  a  deed  of  said  al- 
lotments in  one  tract  for  a  lamp  sum  of  $1,- 
200  to  J.  S.  Carroll. 

The  notice  of  sale  in  this  sale  proceeding 
is  not  in  the  record,  but  we  have  a  right  to 
conclude  from  the  recitals  in  the  return  of 
sale  that  the  advertisements  and  notice  of 
sale  was  of  the  sale  of  the  land  in  one  tract 
and  not  as  separate  tracts.  We  hold  that 
each  tract  should  have  been  sold  separately. 


and,  if  not  advertised  In  separate  advertise- 
ments, they  Bhonld  have  been  separated  la 
the  same  advertisement  or  notice  of  sale. 

The  provisions  of  the  statute  as  to  the 
kinds  of  notice  of  sale  that  is  required. 
whether  at  public  or  private  sale,  requires 
that  the  lands  and  tenements  to  be  sold 
must  be  described  with  common  certainty 
In  the  notice.  This,  of  course,  has  refer 
ence  to  the  lands  belonging  to  each  particu- 
lar ward.  A  portion  of  the  first  syllabus  of 
the  case  of  Perkins  et  al.  v.  Middleton  et  al. 
(Okl.  Sup.)  166  Paa  U04,  reads  as  foUows: 

"The  authority  of  a  guardian  to  sell  and 
convey  the  real  estate  of  his  ward  rests  en- 
tirely upon  the  statutes.  Such  real  estate 
cannot  be  sold  or  conveyed  by  the  guardian 
except  for  the  purposes  and  upon  the  terms 
and  conditions  perscribed  by  the  statute." 

This  is,  to  say  the  least  of  it  a  very  un- 
usual proceeding,  and  one  that  has  been 
probably  but  rarely  resorted  to,  and  hence 
the  occasions  for  courts  to  pass  upon  the  le- 
gality of  the  same  have  been  very  rare; 
After  considerable  search  we  have  been  un- 
able to  find  any  case  where  any  court  has  di- 
rectly passed  upon  this  question,  but  as  a 
proceeding  it  is  so  out  Of  consonance  witb 
any  elementary  sense  of  right  and  proper 
legal  principles  and  procedure  that  we 
think  citation  of  authority  is  unnecessary. 

These  tracts  of  land  were  the  individual 
property  of  each  of  these  minors.  Neither 
minor  had  any  interest  in  the  tract  that  be- 
longed to  the  other  minor.  Their  Interest 
not  being  joint  or  common.  It  is  absurd  to 
contend  that  a  court  or  its  agent  had  author- 
ity to  hotchpotch  these  three  allotments  in 
one  sale  and  sell  them  as  one  tract  and  for 
a  lump  sum  without  separating  and  desig- 
nating the  interests  of  each  ward  and  tbe 
particular  tract  that  was  its  individual  propt- 
erty  and  advertising  each  particular  tract 
upon  Its  particular  merits  and  disposing  of 
each  upon  its  special  intrinsic  value.  They 
were  sold  as  a  joint  interest  when  in  fact 
and  in  truth  their  interests  were  several, 
and  a  guardianship  court  or  its  agent  tlie 
guardian,  has  no  authority  under  our  stat- 
utes for  sudi  procedure,  and  such  a  sale  is 
in  absolute  disregard  of  the  fundamental 
rights  of  the  respective  wards  and  their 
several  special  interests,  that  this  sale  most 
be  held  void. 

It  is  true  that  the  appraisement  filed  tn 
this  record  shows  that  each  separate  tract 
was  appraised  at  $350,  and  that  the  lump 
sum  received  for  the  three  combined  tracts 
sold  for  $160  in  excess  of  their  combined  ap- 
praisement. We  conclude  fr<nn  this  record 
that  this  was  a  sale  at  private  sale,  under 
the  order  of  the  court  and  which  requires 
an  appraisement  But  the  object  of  the  ai>- 
praisement  Is  to  fix  a  standard  below  whlcb 
the  lands  cannot  be  legally  sold;  the  statnte 
fixing   the  per  cent  of  the  appraisemait. 


Digitized  by 


Google 


OkU  JACKSON  V. 

(207 

which  the  hmd  moat  bring  before  it  can  be  a 
legal  sale. 

There  is  no  way  to  tell  what  any  particn- 
lar  tract  broaght  nor  what  value  the  pur- 
chaser placed  upon  each  particular  tract 
What  each  particular  tract  possessed  of  In- 
trinsic merit  and  which  would  appeal  to  a 
purchaser  each  ward  was  entitled  to  and  each 
ward  was  entitled  to  have  its  property  sold 
separate  and  upon  the  iwrtlcuUr  merits  of 
fais  tract  of  land  and  to  no  more  and  no  less. 

To  divide  the  proceeds  of  this,  sale  equally 
hetween  the  three  minors  is  not  to  say  that 
he  has  a  Just  distribution  of  what  his  property 
would  bring  under  a  free,  fair,  and  independ- 
ent sale  of  its  particular  interests. 

To  repeat,  this  is  such  an  anomalous  and 
tmusual  procedure  that  decisions  upon  the 
proposition  seem  to  be  v«7  rare. 

The  eighth  paragraph  of  21  Cyc.  37,  reads 
as  follows: 

"Subject  to  the  qualifications  Just  noticed 
that  no  conflict  of  property  interest  shall  exist 
between  the  guardian  and  his  ward.  A  guard- 
ian may  be  appointed  for  more  than  one  ward. 
Thns  where  several  wards  hold  by  a  common 
title,  one  guardian  may  be  appointed  to  act 
for  all" 

— and  under  said  paragraph  the  case  of 
Pursley  v.  Hayes,  22  Iowa,  11,  92  Am.  Dec. 
330,  is  cited.  We  take  the  following  from 
the  body  of  the  last-cited  case  from  pages 
30  and  31  of  22  Iowa,  from  pages  366  and 
366  of  92  Am.  Dec.: 

"Next  ia  the  objection  that  the  guardian  was 
appointed  for  the  wards  jointly,  and  the  bonds 
are  for  their  secnrity  in  the  same  manner. 
The  record  discloses  that  these  lands  con- 
stituted the  entire  property  of  these  minors. 
Each  ward  did  not  have  property  in  his  own 
right  distinct  from  the  others.  They  all  held 
by  a  common  title  as  tenants  in  common.  And 
certainly  nothing  has  been  more  common  in 
our  practice  than  to  appoint  one  guardian  for 
all  minors  thus  interested,  and  no  rule  of  the 
statute  can  be  found  forbidding  it.  True,  the 
gnardian  ought  to  keep  his  account  with  each 
ward  separate  and  distmct.  And  this  is  all 
that  is  held  in  this  respect  in  the  case  of 
Foteaux  v.  Lepage,  6  Iowa,  123,  to  which  coun- 
sel so  frequently  refer.  But  a  failure  on  the 
part  of  the  gnardian  to  comply  with  his  duty 
in  this  respect  would  not  invalidate  a  title 
held  under  a  sale  made  by  him.  And  we  may 
be  allowed  to  add  that,  where  property  is  held 
as  in  this  Instance,  economy  and  a  sound  dis- 
cretion would  dictate  that  the  trust  should 
be  imposed  upon  one  instead  of  upon  several 
persons.  We  fail  to  see  any  legal  or  reason- 
able objection  to  such  a  practice." 

In  the  cited  and  quoted  case  they  sustain 
the.  joint  appointment  and  the  sale  on  the 
grounds  that  the  wards  had  a  joint  interest 
in  the  property.  But  by  strong  inference 
this  case  holds  that  tf  the  wards  had  been 
held  by  a  aeveral  ownership  they  would  not 
have  so  held. 

We  have  examined  also  the  case  of  Fote- 
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anx  V.  Lepage,  6  Iowa.  123,  and  dted  in  the 
quotation  given.  This  last-dted  case  seems 
to  have  involved  a  question  where  the  guard- 
ian had  merged  the  accounts  of  his  wards 
for  whom  be  was  joint  guardian,  holding 
that  the  accounts  should  have  been  separated 
and  holding  a  joint  judgment  valid. 

It  is  possible  that  the  interests  in  lands  of 
two  or  more  minors  might  be  pr(^perly  and 
legally  sold  and  carried  through  in  one  pro- 
ceeding, but  that  would,  in  effect.  If  properly 
conducted,  be  three  separate  and  distinct 
proceedings  carried  on  at  one  and  the  same 
time  and  might  be  quite  difficult  and  hazard- 
ous to  undertake.  But  such  a  proceeding  as 
is  disclosed  by  the  record  in  the  instant  case 
we  are  comi>elled  to  hold  to  be  a  nullity,  and 
the  same  is  shown  upon  the  face  of  the  pro- 
ceeding. 

The  following  is  taken  from  Pettis  r. 
Johnston,  78  Okl.  285,  190  Pac.  689: 

"A  judgment  void  on  its  face  may  be  vacated 
upon  motion,  no  matter  what  length  of  time 
has  interposed  since  its  rendition;  neither  is 
it  necessary  for  the  movant  to  show  any  meri- 
torious defense,  nor  can  the  court  impose  any 
conditions  for  vacating  it.  See  long  list 
of  cases  in  annotation  to  Furman  v.  Furman, 
60  Am.  St.  Rep.  642,  643;  Blyth  &  Fargo  Co. 
V.  Swenson,  15  Utah,  345.  49  Pac.  1027; 
Harris  v.  Hardeman,  14  How.  337.  14  L.  Ed. 
444;  COndit  v.  Condit,  168  Pac.  466^" 

The  tenth  syllabus  of  Pettis  v.  Johnston, 
supra,  reads  as  follows: 

"A  judgment  which  is  void  upon  its  face, 
and  requires  only  an  inspection  of  the  judg- 
ment roll  to  demonstrate  its  want  of  validity, 
is  a  'dead  limb  upon  the  judicial  tree,  which 
may  be  lopped  off  at  any  time;'  it  can  bear  no 
fruit  to  the  plaintiff,  but  is  a  constant  menace 
to  the  defendant,  and  may  be  vacated  by  the 
court  rendering  it  'at  any  time  on  motion  of 
a  party  or  any  person  affected  thereby,'  either 
before  or  after  the  expiration  of  three  years 
from  the  rendition  of  sacb  void  judgment. 
Such  motion  ia  unhampered  by  a  limitation  of 
time." 

[2]  A  guardianship  proceeding  for  the  sale 
of  a  ward's  real  estate,  void  upon  its  face, 
or,  In  other  words,  the  record  of  the  proceed- 
ing, shows  that  it  was  in  contravention  of  the 
essential  terms,  conditions,  and  purposes  of 
the  statutes,  and  is  so  out  of  consonance  with 
the  policy  and  safeguards  of  the  general  law 
intended  for  the  protectloh  of  the  funda- 
mental rights  of  the  wards  of  probate  courts 
that  it  binds  no  one  and  all  who  deal  in  such 
lands  purported  to  be  sold  under  such  pro- 
ceeding, does  so  at  his  peril,  and  at  the  risk 
of  having  the  title  dedared  void  upon  its 
face. 

[3]  This  cause  is  therefore  reversed  and 
remanded,  with  directions  to  enter  judgment 
for  the  lands  sued  for  in  favor  of  the  plain- ' 
tiff  in  error,  Riley  Jackson,  and  decree  de- 
claring the  guardian's  deed  void  and  of  no 
force  and  effect  and  canceling  the  same  and 
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declaring  the  title  to  be  In  the'  plaintiff  In  i 
error,  Blley  Jackson,  and  enjoining  the  de- 
fendant In  error,  and  any  one  claiming  by 
or  through  blm,  from  claiming  any  right,  ti- 
tle, or  tatereet  In  and  to  s&id  lands,  and  that 
the  court  proceed  to  determine  the  amount  of 
rents  and  profits  due  the  plaintiff  In  error, 
Riley  Jackson,  as  against  the  defendant  J.  S. 
Carroll  for  the  wrongftil  dispossession  of  said 
lands. 

HARRISON,  O.  J.,  and  JOHNSON,  MC- 
NEILL, NICHOLSON,  and  KENNAMER,  JJ., 
concur. 

On  Petition  for  Rehearing. 

Slgler  &  Jackson,  of  Ardmore,  for  plaintiff 
In  error. 

Charles  A.  Coakley  and  Thomas  Norman, 
both  of  Ardmore,  for  defendants  in  error. 

Joseph  O.  Stone,  Charles  A.  Moon,  and 
Francis  Stewart,  all  of  Muskogee,  Kenneth 
H.  Lott,  of  Okemah,  J.  R.  Cottlngham,  S.  W. 
Hayes,  George  M.  Green,  E>.  K.  Mclnnis,  J.  H. 
Srerest,  Ed.  S.  Vaught,  and  Phil  D.  Brewer, 
all  of  OkIah<nna  City,  Thos.  H.  Wren,  of  Oke- 
mah, and  A.  O.  Cochran,  of  Tulsa,  amlci 
curUB. 

EI/TING,  J.  It  is  the  contention  of  those 
favoring  the  petition  for  rehearing  in  this 
cause  that,  since  the  court  had  jurisdiction 
of  the  minor  and  of  the  subject-matter,  any 
defects  that  afterwards  arose  In  the  pro- 
ceeding were  mere  Irregularities  and  were 
cured  by  an  order  of  confirmation.  They  of- 
fer but  one  authority  in  support  of  the  con- 
tention that  this  defect  is  a  mere  irregular- 
ity, and  that  Is  at  the  doee  of  their  brief, 
and  this  authority  we  hereafter  discuss. 

The  whole  burden  of  the  argument  In  the 
brief  of  the  supporters  of  the  petition  for 
rehearing  is  devoted  to  an  effort  to  show  that 
the  purchaser  could  not  have  had  notice  of 
these  defects  under  the  state  of  the  record, 
and  certainly  If  the  defects  complained  of 
were  mere  irregularities  (and  we  suppose  they 
mean  by  Irregularities,  such  as  are  defined 
in  Eaves  v.  Mullens,  25  Okl.  679,  107  Pac. 
433,  hereinafter  cited),  then  the  fact  that  the 
purchaser  had  notice  of  these  defects  could 
not  In  any  way  affect  his  title,  for  the  rule 
is  that  the  owner  cannot  take  advantage  of 
Irregularities  as  against  a  purchaser  only 
by  appeal  of  the  proceeding,  and  In  a  pro- 
ceeding such  as  is  the  one  in  the  instant  case 
as  against  Irregularities  It  would  make  no 
difference  whether  the  purchaser  had  notice 
or  not,  and  we  come  to  the  conclusion  that 
the  supporters  of  the  petition  for  rehearing 
in  this  case  regard  the  defect  in  this  pro- 
ceeding something  more  than  a  mere  irreg- 
ularity ;  otherwise  they  would  not  be  putting 
up  such  a  strenuous  contention  on  the  ques- 
tion of  notice  as  they  are  doing  in  this  case. 

[4]  There  are  two  propositions  that  the 
amici  curliB  repeat  in  tiresome  regularity,  and 
that  is  that,   the   county   court   of  Carter 


county  having  jurisdiction  of  the  guardian 
and  of  the  subject-matter,  any  proceeding  by 
the  court  thereafter  oould  not  be  void  and 
the  other  Is  that  the  defect,  if  any,  was  a 
mere  Irregularity. 

We  would  Infer  that  the  iRoposltlon  for 
which  the  supporters  of  the  petition  for  re- 
hearing contend  is  that,  if  the  county  court 
had  jurisdiction  of  the  ward  and  the  subject- 
matter,  then  any  act  performed  by  the  court 
thereafter  would  be  a  mere  irregularity  and 
not  subject  to  a  collateral  attack.  The  fol- 
lowing, however.  Is  the  true  rule  as  found  in 
7  Ehcy.  U.  S.  Sup.  Court  Reports,  826: 

"Qualification  of  Rule.— Jt  baa  been  ezprefs- 
ly  held  in  several  well-considered  cases  that 
the  doctrine  jnat  set  forth  that  wtien  a  court 
has  once  aoqaired  jarlsdictlon  it  has  a  right 
to  decide  every  qnestion  which  arises  in  the 
case,  and  Its  judgment,  however  erroneons, 
cannot  be  collaterally  assailed,  is  only  correct 
when  the  court  proceeds,  after  acquiring  juris- 
diction of  the  cause,  according  to  established 
modes  governing  the  dnaa  to  which  the  case 
belongs,  and  does  not  transcend  in  the  extent 
or  character  of  its  judgment  the  law  which  is 
applicable  to  it.  Althoagh  a  court  may  have 
jurisdiction  over  the  parties  and  the  subject- 
matter,  yet  if  it  makes  a  judgment  or  decree 
which  is  not  within  the  powers  granted  to  it 
by  law  of  its  organization,  its  judgment  or  de- 
cree is  void." 

And   following  this   la   found   this   note: 

"QudHfieaUon  of  K«Ie.— Windsor  v.  McVeigh, 
93  U.  8.  274,  23  L  Ed.  914." 

See  Windsor  r.  McVdgh,  93  U.  8.  274,  282 
(23  L.  Ed.  914)  for  the  foUowing: 

"Though  the  court  may  possess  jarisdiction 
of  a  cause,  and  of  the  snbject-matter,  and  of 
the  parties,  it  is  still  limited  in  its  modes  of 
procedure,  and  in  the  extent  and  character  of 
its  judgments.  It  most  act  judicially  in  all 
things,  and  cannot  then  transcend  the  power 
conferred  by  the  law." 

In  the  case  of  Roth  y.  Union  National 
Bank,  58  OkL  604,  160  Pac.  505,  the  court 
said: 

"Where  the  record  in  a  case  affirmatively  dis- 
closes the  facts  to  be  such  that  such  court 
is  without  power  in  such  case  to  make  the  or- 
der or  decree  it  assumes  to  make,  the  same  is 
void,  and  therefore  subject  to  collateral  attack 
for  want  of  jurisdiction  to  the  extent,  at  least, 
that  such  court  is  without  power  to  make  the 
same." 

The  same  proposition  is  laid  down  in  5 
R.  C.  L.  853. 

Our  conclusion  is  that  the  act  of  the  county 
court  and  the  guardian  In  selling  these  three 
separate  individual  allotments  In  the  manner 
In  which  they  were  sold  was  such  a  proceed- 
ing as  oould  only  be  bad  in  a  sale  of  a  joint 
interest,  and  where  the  interest  of  the  three 
minors  attached  to  every  part  and  parcel  of 
the  tract,  we  hold  the  sale  to  be  void  for 
the  reason  that  it  was  against  public  policy 
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and  the  statute,  and  we  do  not  care  whether 
you  designate  the  act  void  becaase  In  escess 
of  statntory  or  constitutional  Jurisdiction  of 
the  connty  court  or  In  excess  of  the  inherent 
power  of  the  county  court  In  either  event, 
It  is  beyond  the  power  of  the  court  to  direct 
or  the  gnardlan  to  perform  wlthont  direction 
and  the  court  to  confirm  such  an  act. 

This  holding  was  stated  In  substance  In 
the  original  opinion,  and  there  is  nothing  in 
the  petition  for  rehearing  or  the  brief  in 
supprart  thereof  that  has  caused  this  court  to 
(Aange  its  attitude  talien  in  the  original 
opinion,  and,  to  repeat,  will  state  that  the 
main  argument  and  citation  of  authority  In 
the  brief  and  petition  for  rehearing  is  directed 
to  show  that  the  state  of  the  record  was 
not  sufficient  to  bring  notice  home  to  the  pur- 
chaser, the  defendant  in  error  J.  S.  Carroll. 

[E]  This  court  has  passed  upon  varlons 
phases  of  fraud  in  the  procurement  of  orders 
of  confirmation  and  guardianship  proceed- 
ings, stating  when  open  to  attack  and  when 
not;  when  void  and  when  voidable;  when  ir- 
regiilaritles  and  when  nullities;  when  the 
purchaser  takes  with  and  when  without 
notice,  and  when  the  purchaser  becomes  an 
innocent  purchaser  for  value  without  notice 
and  under  what  circumstances  of  the  record 
a  purchaser  is  an  innocent  purchaser  with- 
out notice  and  for  value;  and  some  of  said 
opinions  being  as  follows:  Roth  v.  Union 
National  Bank,  58  Okl.  604,  160  Pac.  505; 
Burton  v.  Compton,  50  Okl.  365,  150  Pac. 
1060;  Langley  v.  Ford,  171  Pac.  471 ;  Adams 
Oil  &  Gas  Co.  V.  Hudson,  155  Pac.  220;  Win- 
ters V.  Okla.  Portland  Cement  Co.,  164  Pac. 
965 ;  Thomas  v.  Huddleston  et  al.,  164  Pac. 
106:  Perkins  v.  Middleton,  166  Pac.  1105; 
Griffin  v.  Culp,  174  Pac.  495;  Allison  v. 
Cnimmey,  64  Okl.  20,  166  Pac.  691;  Eaves 
T.  Mullen,  25  Cftl.  679,  107  Pac.  433;  McCoy 
et  aL  y.  Mayo,  174  Pac.  491;  Gaines  v.  Mont- 
gomery, 82  OkL  275,  200  Pac.  219;  Levi 
Carllle  ▼.  Nat  O.  &  Dev.  Co.,  201  Pac.  377; 
Tootle  V.  Payne,  82  Okl.  178,  199  Pac.  201. 

We  think  that  a  study  of  the  legal  proposi- 
tions and  the  facts  involved  in  the  above- 
listed  cases  will  make  it  reasonably  dear 
as  to  when  and  when  not  and  in  what  man- 
ner orders.  Judgments,  and  proceedings  can 
be  collaterally  attacked  and  when  they  can 
and  when  they  cannot  be  set  aside.  We  are 
not  going  to  take  the  time  and  space  to  an- 
alyze the  various  phases  and  legal  proposi- 
tions in  the 'above  list  of  cases.  We  may, 
however,  analyze  one  or  two  of  the  proposi- 
tions involved  which  are  particularly  ap- 
plicable to  the  Instant  case  before  we  are 
through. 

From  the  reading  of  these  cases  we  find 
it  would  be  difficult  to  deduce  a  general 
principle  that  would  be  a  test  of  when  a 
proceeding  Is  void  and  when  only  voidable, 
since  such  a  variety  of  facts  and  circum- 
stances  arise  in  these  proceedings.     It  is 


almost  impossible  to  find  a  general  principle 
applying  to  all  of  them,  and  hence  each  case, 
like  the  tub,  must  stand  npon  its  own  bottom. 

Attorneys,  and  even  the  courts,  are  in 
many  instances  inaccurate  in  the  use 
of  language;  or  probably  the  best  way  to 
state  it  is  to  say  that  in  their  use-  of  lan- 
guage they  are  often  misleading,  and  tliis 
arises  from  the  fact  that  they  often  fail 
to  state  the  scope  that  is  Intended  to  be 
given  the  language  used.  To  illustrate,  we 
say  that  a  certain  proceeding  is  void  and 
a  nullity  and  beyond  the  power  or  Jurisdic- 
tion of  the  forum  in  which  it  was  made, 
and,  if  such  voldness  appears  upon  the  face 
of  the  proceeding,  that  the  purchaser  and  his 
assigns  and  successors  take  no  title.  This  is 
a  true  statement  as  far  as  it  goes,  but  is 
misleading  for  the  reason  that  it  does  not  go 
far  enough.  A  purchaser  is  not  only  bound 
by  what  Is  shown  upon  the  face  of  the  court 
proceeding,  or  judgment  roll,  but  the  pur- 
chaser and  even  the  court  is  also  bound  to 
take  notice  of,  not  only  the  court  record,  but 
all  other  records  that  affect  the  title  and 
rights  of  the  parties  involved  in  the  proceed- 
ings, and  which  in  law  are  held  to  be  notice. 

The  following  is  the  first  and  third  sylla- 
bus of  the  case  of  Creek  Land  &  Improve- 
ment Co.  V.  Davis,  28  Okl.  579,  115  Pac. 
468: 

"1.  A  purchaser  of  lands  takes  them  with 
constmctive  notice  of  whatever  appears  in  the 
conveyances  which  constitute  his  chain  of 
title;  and,  if  sufficient  appears  therein  to  put  a 
prudent  man  on  inquiry,  which  would.  If 
prosecuted  with  ordinary  dUigence,  lead  to  ac- 
tual notice  of  a  right  or  title  in  conflict  with 
that  he  is  about  to  purchase,  and  he  fails  to 
make  such  inquiry,  the  law  will  charge  him 
with  the  actual  notice  he  would  have  received 
if  he  had  made  it." 

"3.  'Actual  notice'  does  not  always  mean 
what  in  metaphysical  strictness  it  imports,  but 
more  often  means  knowledge  of  facts  suffi- 
ciently pertinent  in  character  to  enable  rea- 
sonably cautions  and  prudent  persons  to  in- 
vestigate and  ascertain  as  to  the  ultimate 
facts." 

The  following  is  tlie  second  syllabus  of 
the  case  of  Knowles  v.  Williams  et  al.,  58 
Kan.  221,  48  Pac  856: 

"A  purchaser  of  land  must  look  to  the  title 
papers  under  which  he  purchases,  and  he  is 
chargeable  with  notice  of  the  facts  appearing 
upon  their  face;  also  with  knowledge  of  all 
facts  suggested  therein,  and  which  be  might, 
with  the  exercise  of  reasonable  prudence  and 
diligence   have   ascertained." 

For  instance,  in  the  case  of  Thomas  v.  Hnd- 
dleson,  heretofore  dted,  in  which  Blakemore, 
Commissioner,  discusses  what  Is  embraced  in 
the  records  that  purchasers  are  presumed  to 
take  knowledge  of,  it  was  held  that  the  pur- 
chaser would  be  held  to  take  notice  of  tbe 
enrollment  record  of  tbe  Commissioner  of  the 
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Five  CiTlUzed  Tribes,  whidi  showed  conclu- 
slvely  that  the  ward  was  of  age  at  the  time 
the  order  to  sell  his  lands  was  made,  and 
that  hoice  the  probate  court  was  without 
Jurisdiction  to  make  the  order,  sincti,  not  hav- 
ing jurisdiction  of  a  ward  shown  by  a  concla- 
sive  record  to  be  of  age  and  hence,  no  longer 
laboring  under  the  disability  of  minority. 

Of  course.  If  the  question  of  age  had  been 
a  matter  resting  entirely  in  the  realm  of 
proof  and  there  was  no  record  showing  that 
he  had  arrived  at  age,  then  the  presumption 
of  nonage  would  have  arisen  to  support  the 
validity  of  the  judgment  But  this  could  not 
be  true  In  the  face  of  a  conclusive  record 
showing  him  to  be  of  age  at  the  time  the 
order  was  made.  Hence  the  statement  "that 
what  is  shown  upon  the  face  of  a  record  Is 
all  that  binds  the  purchaser"  is  misleading. 
The  true  statement  Is  that  the  purchaser  is 
bound  by  any  record  which  in  law  be  is  bound 
to  take  notice  of,  whether  In  the  proceeding 
or  not 

To  bind  this  purchaser  it  must  be  a  fact 
that  the  interest  of  these  minors  was  In  fact 
and  in  truth  an  individual  and  severable  in- 
terest at  the  time  of  the  sale,  or  that  that  of 
Riley  Jackson  was  such  an  interest  It  must 
further  appear  to  be  a  fact  that  the  court 
sold  It  as  a  joint  interest  or  in  such  a  man- 
ner as  the  joint  Interests  of  two  or  more 
wards  would  be  sold.  It  must  be  shown  fur- 
thermore that  the  record  in  this  case  is  such 
that  constructive  notice  of  these  facts  is  giv- 
en the  purchaser. 

The  record  that  we  are  dealing  with  in 
the  instant  case  does  show,  and  it  is  unre- 
futed  by  the  answer,  since  not  denied,  but  in 
fact  is  admitted,  that  Biley  Jackson's  in- 
terest In  the  land  was  a  certain  40  acres,  al- 
lotted to  him  as  a  Chickasaw  freodman,  and 
this  interest  is  set  out  in  his  petition  in  this 
suit,  and  a  copy  of  his  patent  is  attached  to 
the  petition,  and  the  defendant  in  the  suit 
does  not  deny  that  it  was  Klley  Jackson's 
individual  allotment  that  constituted  a  por- 
tion of  the  lands  bought  in  the  proceeding, 
but  sets  up  a  claim  to  the  same  through  t!he 
guardianship  proceeding  Involved  herein,  and 
which  proceeding  is  set  out  In  the  record  in 
this  case. 

The  lands  so  allotted  to  Riley  Jackson  as 
his  individual  land  will  continue  to  be  his 
property  until  it  is  shown  to  have  passed  to 
some  one  else.  The  record  shows  that  the 
only  transfer  of  whatever  interest  Riley  Jack- 
son had  was  the  transfer  in  the  proceedings 
that  we,  in  this  case,  have  held  void  for  the 
reason  that  it  was  sold  in  a  joint  conveyance 
with  the  lands  of  the  other  two  minors.  So  It 
does  not  matter  whether  this  record  shows 
whether  the  other  two  minors  held  their  in- 
terest jointly  or  severally,  but  it  is  sufBdent 
if  it  is  shown  by  this  record  that  Riley  Jack- 
son's interest  was  an  Individual  interest  and 
is  furthermore  shown,  as  we  hold,  that  this 
minor's  Individual  allotment  was  hotcbpotdt- 


ed  and  sold  with  the  Interests  of  the  other 
two  minors. 

A  copy  of  the  patent  appears  in  tliis  rec- 
ord showing  the  lands  in  controversy,  the 
40-acre  tract,  to  have  been  patented  to  Riley 
Jackson,  a  freedman,  as  his  individual  allot- 
ment. The  date  of  the  approval  of  said  pat- 
ent was  1906,  while  the  petition  for  sale  in 
the  instant  proceeding  was  filed  March  25, 
1912,  so  the  patent  and  record  thereof  of 
which  the  purchaser,  J.  S.  Carroll,  was 
bound  to  take  notice,  was  in  existence  a  long 
time  prior  to  the  commencement  of  the  pro- 
ceedings under  which  he  seeks  to  procure 
title,  showing  that  the  lands  in  controversy 
was  the  allotment  of  Riley  Jackson.  This 
brings  ndtice  home  to  J.  S.  Carroll,  the  pur- 
chaser, of  the  individual  interest  of  Riley 
Jackson  in  this  tract  of  land,  at  the  time 
Carroll  purchased  the  same. 

The  very  documents,  the  patents,  showing 
the  allotment  of  this  land  in  severalty  of  these 
minors,  would  be  among  the  first  instruments 
appearing  in  an  abstract  of  title,  and  are  (he 
sole  basis  of  title,  and  it  would  be  absurd  to 
contend  that  the  defendant  In  error  J.  S. 
Carroll  was  not  required  to  take  notice  of 
what  they  show. 

[6,  7]  The  only  question  left  for  considera- 
tion now  is  whether  the  record  in  this  court 
shows  a  joint  Instead  of  a  severable  sale  of 
this  Interest.  Of  this  there  can  be  no  ques- 
tion, but  since  we  have  taken  up  an  exposi- 
tion of  this  matter  we  will  analyze  and  show 
conclusively  bow  this  arises. 

The  supporters  of  the  petition  for  rehear- 
ing in  their  brief  state  that  this  court  has 
ignored  the  proper  rule  of  presumptions  in 
considering  this  case.  The  rule  of  presump- 
tion as  they  state  it,  and  with  which  we 
agree,  is  that,  in  the  absence  of  any  showing 
In  the  record  either  one  way  or  the  other,  a 
presumption  arises  in  favor  of  the  existence 
of  all  those  matters  necessary  to  give  the 
county  court  Jurisdiction  and  In  favor  of  the 
validity  of  the  sale. 

The  writer  of  said  brief  states  that  this 
court  reversed  this  rule  of  presumption  and 
presumed  the  existence  of  such  facts  as 
would  make  the  record  void,  and  the  writer 
of  said  brief  seems  to  base  his  conclusion 
upon  the  following  situation,  to  wit:  There 
is  absent  from  the  record  a  copy  of  the  order 
of  sale  and  of  the  notice  of  sale.  This  ab- 
sence of  these  portions  of  the  record  was 
stated  in  the  original  opinion,  and  they,  being 
absent,  the  writer  of  the  brief  states  that  this 
court  presumed  that  the  county  court  ordered 
a  joint  or  hotchpotch  sale,  and  that  the  no- 
tice of  sale  advertised  a  joint  sale  and  not  a 
sale  of  the  several  interests. 

We  difFer  with  the  writer  of  the  brief,  and 
state  that  the  opinion  does  not  presume  any 
such  facts,  but  the  opinion  gives  the  8ul>- 
stance  of  the  return  of  sale,  which  recites 
that  the  order  directed  them  to  sell  it  as  one 
tract,  and  that  they  were  advertised  as  one 
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tract,  and  tbat  it  waa  sold  as  one  tract  for 
the  lamp  sum  of  $1,200,  and  we  desire  to  as- 
sert now,  and  with  emphasis,  that  It  does 
not  make  any  difference  whether  the  order 
of  sale  directed  this  land  to  be  sold  as  the 
several  interests  of  the  minors  or  not,  or 
whether  It  directed  it  to  be  sold  as  a  joint 
interest  and  as  one  tract.  Neither  does  it 
make  any  difference  whether  the  guardian 
advertised  it  in  the  notice  of  sale  to  sell  as 
the  individual  allotments  of  the  minors,  or 
whether  he  advertised  It  to  sell  in  one  tract, 
■without  designating  the  individual  Interests 
of  each  minor,  since  the  return  of  sale  shows 
that  it  was  sold  as  a  Joint  interest  and  as 
one  tract  and  for  a  lump  sum,  that  it  was 
deeded  in  the  same  manner  and  confirmed  in 
the  same  manner,  and  hence  as  a  sale  it  is 
void  as  shown  upon  the  face  of  the  record. 
We  care  not  Whether  the  order  was  joint 
or  not,  or  whether  the  notice  was  in  accord- 
ance with  the  law,  and  advertised  lands  of 
each  individual  separately,  the  sale  was  not 
a  legal  sale,  and  was  such  a  sale  as  a  court 
could  not  legalize  by  an  order  of  confirma- 
tion. All  this  appears  upon  the  face  of  the 
return,  upon  the  face  of  the  deed  and  upon 
the  face  of  the  order  of  confirmation,  and  it 
shows  that  the  interests  of  these  minors  were 
.merged  and  hotchpotched,  and  no  one  could 
determine  as  to  what  the  interests  of  each 
minor  was. 

■The  case  of  McCoy  v.  Mayo,  heretofore  cit- 
ed, was  a  case  In  which  a  minor's  lands  were 
sold  for  part  cash  and  part  property,  ex- 
changed therefor,  and,  this  appearing  upon 
the  face  of  the  deed,  the  deed  was  held  ab- 
solutely void,  and  the  purchaser  took  no  in- 
terest. We  quote  the  following  from  page  494 
of  174  Pac: 

"It  follows  that,  even  if  the  procedure  re- 
(jnired  by  law  bad  been  followed  tor  the  sale 
of  the  minor's  interest  in  the  land  in  question, 
it  appearing  upon  the  face  of  the  deeds,  whicli 
are  the  basis  of  plaintiff's  recovery,  that  the 
consideration  of  tiie  sale  was  for  part  cash 
and  part  property,  snch  deeds  were  absolutely 
void.  The  deeds  set  up  by  the  plaintiff  being 
absolutely  void  upon  their  face,  the  answer  of 
James  Daugherty  stated  a  defense  to  the  ac- 
tion, and  the  court  committed  reversible  error 
in  sustaining  plaintiff's  demurrer  to  the  an- 
swer of  James  Daugherty." 

We  will  state  that  the  case  of  Perkins  ▼. 
Hiddleton,  heretofore  cited,  was  the  same 
kind  of  a  case  as  the  case  of  McCoy  v.  Mayo, 
and  was  a  sa]^  of  a  minor's  interests  without 
ca^  and  for  exchange  of  property,  but  in  the 
last-cited  case  it  did  not  appear  anywhere 
upon  the  face  of  the  record  or  upon  the  deed 
tbat  it  was  for  an  exchange  of  property,  but 
appeared  regular  and  for  cash,  and  it  was 
held  that  a  subsequent  purchaser  without  no- 
tice and  for  ^alue  took  good  title,  but  that 
the  minor  bad  a  cause  of  action  against  the 
purchaser  to  recover  the  difference  between 
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the  value  of  the  lands  sold  and  th<>  property 

exchanged  therefor. 

We  are  inclined  to  avoid  the  giving  of  un- 
necessary definitions,  but  we  are  going  to 
assume  such  a  burden  in  this  case  and  un- 
dertake to  lay  down  a  definition  of  the  rights 
and  powers  of  purchasers  in  guardianship 
and  Judicial  sales  as  follows:  If  the  record 
of  a  sale  shows  a  legal  title  upon  its  face, 
together  with  all  other  records  of  which  the 
law  requires  a  purchaser  to  take  notice,  and 
the  purchaser  has  no  actual  notice  of  any  fact 
that  impeaches  and  destroys  the  validity  of 
the  record  title  (we  mean  by  actual  notice 
such  notice  as  is  defined  in  the  quotation  in 
this  opinion  from  the  case  of  Creek  Land  & 
Improvement  Co.  v.  Davis,  heretofore  cited 
and  quoted),  and  has  paid  a  consideration  for 
his  title,  then  the  purchaser  has  a  right  to 
stand  upon  his  title  notwithstanding  the  title 
may  be  in  fact  and  in  truth  fraudulent,  void, 
and  a  nullity  as  between  the  parties.  The 
law  does  not  give  this  to  the  purchaser  Be- 
cause he  holds  a  legal  title,  but  because  he 
had  a  right  to  rely  upon  a  record  showing  him 
a  legal  title,  and  upon  the  strength  of  that 
record  be  parted  with  a  consideration.  Tltis 
gives  him,  in  addition  to  a  dear  legal  paper 
title,  an  equity  which  public  policy  holds  to 
be  superior  to  any  equity  which  may  exist  in 
favor  of  the  seller. 

It  is  the  policy  of  the  law  to  recognize  as 
superior  the  equity  and  rights  of  a  purchaser 
in  snch  a  case  as  against  a  seller.  This  is 
discussed  in  the  cases  of  Tootle  v.  Payne  and 
Allison  V.  Crummey,  heretofore  cited.  The 
case  of  German  Savings,  etc..  Society  v.  De 
Lashmutt  (C.  C.)  67  Fed.  399,  discusses  the 
principle  above  stated.  The  following  is 
quoted  from  the  last-cited  case: 

"The  doctrine  of  bona  fide  purchaser  is  not 
applied  to  protect  an  equity  against  a  legal 
estate,  but  to  'protect  the  legal  title  against  a 
prior  equity,  by  uniting  with  such  legal  title 
an  equity  arising  from  the  payment  of  money, 
and  securing  the  conveyance  without  notice 
and  a  clear  conscience.' " 

See,  also,  in  this  connection,  8  C.  J.  1147- 
1149,  under  the  head  of  "Bona  Fide  Pur- 
chaser." 

Even  as  defined  above,  there  are  exceptions 
but  we  are  not  going  to  undertake  to  point 
them  out  in  this  opinion,  but  suffice  to  say 
that  this  rule  is  applicable  in  the  instant 
case,  and  states  the  rule  that  controls  herein 
and  when  applied  to  the  facts  and  the  state 
of  this  record  J.  S.  Carroll,  the  defendant  in 
error,  (Sannot  be  held  to  be  an  Innocent  pur- 
chaser without  notice,  but  must  be  held  as 
bound  by  the  face  of  this  record  and  by  other ' 
records  which  the  law  requires  him  to  have 
taken  notice. 

We  have  heretofore  stated  that  the  argu- 
ment in  support  of  the  irregularity  theory  by 
those  contending  for  the  petition  for  rehear- 
ing in  this  case  was  a  very  short  argument 
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at  the  close  of  their  brief,  and  they  dte  and 
^note  from  the  ease  of  Carolina  v.  Mont- 
gomery, 177  Paa  612.  In  this  case  this  court 
refused  to  hold  a  ^ardlanshlp  proceeding 
open  to  collateral  attack  for  the  reason  that 
the  guardian  had  failed  to  execute  a  sales 
bond.  This  court  held  that  the  failure  to 
'  make  this  bond  was  a  mere  Irregularity,  not- 
withstanding the  fact  that  section  6664,  R. 
li.  1910,  directs  the  making  of  this  bond  be- 
fore sale.  Bat  the  court.  In  this  case,  in- 
terpreted this  to  be  a  directory  statute  and 
not  mandatory.  The  brief  then  Infers  the 
existence  of  an  analogy  both  In  fact  and  prin- 
ciple to  exist  between  the  case  at  bar  and 
the  cited  case,  and  hence  concluded  that  this 
court  should  hold  the  defect  In  the  instant 
case  a  mere  irregularity,  and  not  a  substan- 
tial defect  Our  answer  to  this  argument  la 
that  the  holding  of  the  court  in  Carolina  v. 
Montgomery  does  not  help  us  in  determining 
the  rightness  or  wrongnees  of  the  opinion 
In  the  instant  case  and  gets  us  nowhere. 
This  court  has  In  aome  Instances,  as  in  the 
case  just  cited,  held  certain  statutes  provid- 
ing for  procedure  in  guardianship  matters  to 
be  merely  directory,  while  it  is  held  other 
statutes  providing  for  procedure  to  be  man- 
datory. For  Instance,  In  the  case  of  Winters 
v.  Oklahoma  Portland  Cement  Co.,  heretofore 
cited,  wherein  a  private  sale  of  the  property 
of  a  ward  failed  to  sell  for  the  per  cent,  of 
the  appraisement  stated  to  be  necessary,  it 
was  held  that  the  statute  was  mandatory  and 
the  sale  void. 

In  the  case  of  Both  v.  Union  National 
Bank,  heretofore  cited,  it  was  held  that  a 
mortgage  given  on  the  property  of  a  minor's 
estate  In  excess  of  the  debts  for  which  the 
estate  was  legally  liable  was  invalid  to  the 
amount  of  the  excess,  since  in  contravention 
of  section  6364,  R.  L.  1910. 

In  the  case  of  McCoy  v.  Mayo  and  that 
of  Perkins  v.  Mlddleton,  heretofore  dted,  it 
was  held  that  the  statute  requiring  the  sale 
of  a  minor's  land  to  be  for  cash  or  for  part 
cash  and  balance  by  deferred  payments  was 
mandatory,  and  that  a  sale  in  'exchange  for 
other  property  was  void.  Hence,  after  a  re- 
view of  all  these  cases,  we  come  to  the  same 
conclusion  as  is  stated  in  7  Words  and 
Phrases,  p.  6743:  "The  distinction  between 
remedy  and  substantive  right  is  incapable 
of  exact  definition,"  and  Just  what  controls 
a  court  in  defining  a  certain  statute  pertain- 
ing to  procedure  to  be  directory  and  another 
statute  to  be  mandatory  is  difficult  to  deter- 
mine, and,  no  matter  how  much  courts  may 
imdertake  to  limit  and  define,  that  when  they 
undertake  to  apply  such  a  principle  to  the 
particular  facts  of  a  particular  case  the  diffi- 
culties still  continue. 

We  take  the  following  from  page  14  of  the 
brief  in  support  of  the  petition  to  rehear: 

"The  question  as  to  when  a  defect  in  a  pro- 
bate sale  proceeding  is  jurisdictional,  and  when 
it  is  a  mere  irregularity  was  first  passed  upon 


by  the  Supreme  Conrt  of  Oklahoma  in  the  nte 
oif  Eaves  v.  Mullen,  26  OkL  670,  107  Pac  433, 
which  case  has  been  many  times  dted,  approT- 
ed,  and  followed.  We  hope  the  court  will  care- 
fully examine  this  entire  ease,  but  we  sb&U 
quote  therefrom  only  briefly  as  follows." 

Eaves  V.  Mullen  did  not  undertake  to  de- 
dde  and  define  when  a  defect  in  a  probate 
sale  is  jurisdictional  and  when  it  is  a  mere 
Irr^idarity.  ,  It  did,  however,  state  that 
there  were  two- lines  of  legal  opinion.  One 
line  being  for  strict  construction,  and  holding 
that  all  defects  whether  substantial  or  mere 
irregularities,  to  be  suffldent  to  avoid  sales, 
the  other  line  being  the  liberal  line,  holding 
that  only  substantial  defects  would  avoid 
sales,  and  then  the  opinion  proceeded  to  hold 
that  a  notice  of  a  bearing  of  a  return  of  sale 
in  a  guardianship  proceeding,  published  for 
only  9  days  instead  of  10  days  as  the  statute 
required,  was  a  mere  Irregularity  and  not  a 
substantial  defect,  and  did  not  avoid  the  sale, 
and  also  proceeded  to  commit  this  court  to 
the  liberal  rule.  So  Eaves  v.  Mullen  Is  not 
so  much  a  legal  straight  edge  by  which  to  line 
up  and  demark  the  legal  thought  xwrtalning 
to  guardianship  sales  as  some  would  lead  tis 
to  believe. 

In  the  case  of  Carolina  T.  Montgomery  tbU 
court  based  its  ruling  that  the  failure  to 
make  a  sales  bond  was  a  mere  Irreg^iIarltT 
and  not  a  substantial  defect  upon  the  fact 
that  the  statute  directing  the  making  of  such 
a  bond  does  not  state  that  if  such  bond  is 
not  given  that  the  sale  shall  be  void.  In  the 
case,  however,  in  which  certain  statutes  were 
declared  mandatory,  and  that  a  failure  to 
comply  with  their  provisions  In  any  sale  pro- 
ceeding had  the  effect  of  making  such  sales 
void,  the  bond  did  not  contain  such  a  provi- 
sion. So  the  case  of  Carolina  v.  Montgomerr 
affords  no  aid  in  distinguishing  between  ir- 
regularities and  substantial  defects,  and  ool; 
applies  the  irregularity  theory  to  a  particular 
statute  Involved  in  that  particular  case  and 
to  the  particular  facts. 

In  the  case  of  Frazler  v.  Jeakins,  64  Kan. 
616,  68  Pac.  24,  67  L.  R.  A.  676,  the  foUowing 
is  stated: 

"Whatever  may  be  the  law  in  other  states, 
in  this  one  it  is  settied  that  under  the  stat- 
ute last  quoted  the  order  of  the  court  con- 
firming the  sale  becomes  res  adjudicata  as  to 
irregularities  only,  and  cures  nothing  of  sub- 
stance." 

The  question  Involved  In  this  last-dted  case 
was  the  question  of  the  right  of  the  guardian 
to  sell  the  property  of  his  ward  to  his  own 
wife.  They  refused  to  hold  such  a  proceed- 
ing a  mere  Irregularity,  and  held  it  to  be  a 
matter  otf  substance  and  avoided  the  sale. 

In  the  case  of  Burton  ▼.  Compton,  hereto- 
fore cited,  and  Involving  the  same  question 
as  the  last-cited  case,  this  court  held  that  the 
sale  by  guardian  to  his  wife  of  his  ward's 
property  was  not  an  irregularity,  bat  a  mat- 
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ter  of  rabstance  and  avoided  the  sale,  botb 
for  the  reason  tliat  such  a  sale  was  contrary 
to  the  statutes  and  was  condemned  by  public 
policy,  and  this  it  held  without  regard  to 
Trhether  such  sale  was  In  good  faith  and  for 
fair  consideration.  In  the  instant  case  we 
hold  that  a  sale  conducted  as  was  the  sale 
herein  was  roid  for  the  reason  that  same  to 
contrary  to  the  statutes,  and  is  condemned  by 
public  policy,  and  this  is  so  held  without  re- 
gard to  whether  It  was  done  in  good  faltb 
and  for  a  fair  consideration. 

From  a  study  of  the  various  cases,  we  oon- 
dode  the  test  to  be  this:  That  where  a  pro- 
ceeding Is  in  contravention  of  those  provi- 
sions of  our  probate  statutes  and  of  public 
policy  that  are  Intended  to  safeguard  the  sub- 
stantial rights  of  the  wards,  such  contraven- 
tion avoids  the  aale;  but,  if  the  proceeding 
falls  to  comply  with  some  mere  remedial 
right  of  procedure  that  has  no  tangible,  di- 
rect, or  immediate  connection  with  any  sub- 
stantive right,  then  such  failure  should  be 
held  to  be  a  mere  Ixregnlarity  and  not  a  fatal 
defect. 

For  Instance,  we  can  see  a  good  reason 
why  a  court  would  hold  a  sale  of  a  ward's 
property  sold  at  a  private  sale  and  at  a  price 
less  than  the  per  cent  of  appraisement  as 
directed  by  statute  to  be  a  fatal  defect  This 
could  be  based  upon  the  fact  that  a  private 
sale  as  defined  under  the  statutes  is  a  de- 
parture from  the  method  of  public  sales  as 
defined  by  the  statutes,  and  the  policy  of  the 
Legislature  might  well  be  that  to  protect  a 
minor's  interest  it  was  necessary  to  appraise 
the  property  sold,  and  require  that  it  bring  a 
certain  per  cent  of  the  appraisement;  other- 
wise, sale  void ;  while  a  failure  to  execute  a 
special  sales  bond  as  directed  by  statute 
would  In  reason  be  held  to  be  a  mere  breach 
of  a  remedy  or  method  of  procedure,  and 
would  not  be  a  violation  of  a  substantial  and 
inherent  right,  and  the  failure  to  comply 
could  Justly  be  held  to  be  a  mere  irregular- 
ity, and  not  sufDdent  to  vitiate  a  sale. 

While  it  may  be  hdd  more  a  difference  in 
the  degree  than  in  the  nature  of  the  protec- 
tion, since  they  are  both  Intended  as  means 
of  safeguarding  the  rights  of  the  minor,  but 
there  la  a  fundamental  difference,  however, 
as  we  view  it,  since  the  appraisement  re- 
quirement to  a  direct  and  an  immediate 
means  of  protection-  while  the  bond  is  a 
remote  and  indirect  means  of  safeguarding 
the  interests  of  the  ward.  This  discussion 
ot  these  distinctions  may  not  be  very  proflt- 
aUe,  and  may  asstot  us  but  little  on  the  road 
to  the  solution  of  these  difficult  and  intricate 
problems,  but  In  closing  we  desire  to  state 
that  the  application  of  the  principles  that  we 
have  reviewed  in  this  discussion  to  the  pro- 
ceeding in  the  instant  case  irresistibly  press 
as  to  the  conclusion  that  such  proceeding  is  a 
nullity.  The  very  nature  of  such  a  transac- 
tion and  its  poB^ble  consequences  upon  the 
Interests  of  wards  to  such  that  botb  substan- 
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tlve  law  and  public  policy  condemn  it  and 
this  is  so  without  regard  as  to  whether  or 
not  a  particular  proceeding  may  work  injury 
to  the  ward. 

We  will  analyze  brlefiiy  Just  what  was  done 
In  this  proceeding,  and  in  Just  what  manner 
the  rights  of  the  particular  wards  were  in- 
volved In  this  proceeding.  The  property  in- 
terests of  eatA  of  these  three  minors  was  a 
several  Interest  in  absolute  fee  simple  In  a 
particular  40  acres  embraced  in  the  120  acres 
sought  to  be  sold.  The  petition  for  sole 
states  that  the  wards  "own  the  following  de- 
scribed real  estate  of  the  approximate  value 
of  $1,200,  to  wit,"  and  then  describes  the  120 
acres  embracing  the  three  allotments.  The 
wards  did  not  own  the  120  acres,  but  each 
ward  did  own  a  particular  40  acres  embraced 
In  the  description  of  the  120,  but  owned  no 
interest  in  any  acre  that  was  embraced  in  the 
other  80  acres  described. 

Then  the  question  can  be  asked,  Hqw  can  a 
court  be  held  to  have  had  Jurisdiction  4)f  and 
the  power  to  convey  certain  property  in  a 
sale  proceeding,  which  subject-matter  con- 
stoting  of  a  certain  property  rlg^t  wbidi  la 
nowhne  described  and  the  actual  property 
interests  of  each  of  the  minors  is  nowhere 
properly  defined  nor  limited?  The  sale,  in 
effect,  does  not  sell  the  entire  Interest  of  the 
minors  in  any  acre  of  the  land.  It  only  pur- 
ports to  sell  one-third  of  a  minor's  interest 
In  any  acre  when  in  "fact  there  are  2  acres  in 
each  3  acres  in  which  each  minor  did  not 
own  anything;  and  there  to  1  acre  out  of 
each  3  acres  in  which  some  one  of  the  minora 
owned  the  entire  acre  and  the  other  two 
owned  no  part  thereof. 

We  think  that  there  is  a  strong  analogy- 
between  the  principle  Involved  in  the  case  of 
Burton  v.  Compton,  heretofore  dted,  quoted, 
and  discussed,  and  the  instant  case.  We  take 
the  following  brief  quotations  from  said 
cases: 

"And  he  says,  in  substance  [referring  to 
Lord  Thurlow's  discDssionl,  that  the  rule 
rests  upon  puhlie  policy,  and  such  a  purchase 
will  not  be  permitted  in  any  case,  however 
honest  the  drcumstances;  for  the  general  in- 
terest of  public  Justice  requires  it  to  be  de- 
stroyed in  every  instance,"  and  that  "from  gen- 
eral policy  and  not  from  any  peculiar  Imputa- 
tion of  fraud,  a  trustee  shall  remain  a  trustee 
to  an  Intents  and  purposes." 

Again,  quoting  from  Frasier  v.  Jenkins; 
heretofore  cited,  and  which  to  based  upon  a 
sale  by  a  guardian  to  his  wife  of  his  ward's 
property,  states  the  following: 

"The  opportanities  which  are  open  to  an  un- 
faithful trustee  to  advantaKe  himself  out  of  the 
trust  estate  are  so  many  and  so  tempting 
and  the  condition  of '  the  beneficiary  in  the 
trust  ordinarily  so  helpless  and  confiding,  that 
the  law  gives  warning  in  advance  against  all 
transactions  ont  of  which  it  is  possible  for 
the  former  to  make  gain  at  the  expense  of  th* 
latter." 
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If  gnardlans  were  permitted  to  hotchpotch 
the  several  interests- of  minors  In  the  manner 
that  was  done  in  the  sale  in  the  Instant  case, 
It  would  give  opportunity  for  fraud  and  in- 
equitable handling  of  the  estates  of  minors 
that  is  revolting  to  every  reasonable  esti- 
mate of  what  is  Just  and  proper  law  and  the 
natural  inclination  of  all  Just  minds  is  to 
condemn  such  a  proceeding. 

We  take  the  following  from  the  petition 
for  rehearing  In  the  instant  case: 

"Said  decision  overlooked  the  further  ques- 
tion that  the  manner  of  sale  in  question  is  not 
prohibited  by  statute,  and  has  been  nniform- 
ally  approved  by  the  title  lawyers  of  the  state 
since  statehood,  and  has  become  the  rule  of 
property." 

The  first  portion  of  the  above  proposition 
we  have  already  answered  in  this  opinion, 
and  as  to  the  last  suggestion  we  will  state 
that  thiq  is  the  first  time  it  has  ever  been 
called  to  the  attention  of  this  court  that  title 
lawyers  have  the  power  to  establish  rules  of 
property,  or  that  a  rule  of  property  can  be 
established  by  a  holding  of  an  Inferior  court, 
and  which  holding  has  not  been  approved  by 
the  highest  appellate  court  of  the  state. 

[I]  We  think  the  proper  rule  as  to  what 
constitutes  a  mie  of  property  arising  from 
Judicial  precedent  is  stated  in  Black's  Law 
of  Judicial  Precedent  on  page  247  as  fol- 
lows: 

"In  order  that  a  judicial  precedent  should 
be  recognized  as  having  settled  an  inviolable 
rule  of  property,  it  must  have  proceeded  from 
the  court  of  last  resort" 

.  The  same  authority  on  the  same  page,  fur- 
ther says: 

"No  such  finality  attaches  to  the  decisions  of 
the  inferior  or  intermediate  courts  that  they 
can  be  considered  as  establisbing-a  rule  of  prop- 
erty, however  uniform  their  course  of  ded- 
sions  or  however  long  continued.  No  question 
of  law  is  finally  settled  until  it  has  been  de- 
termined by  the  court  of  last  resort.  It  is  of 
the  essence  of  the  theory  of  'rules  of  prop- 
erty' that  the '  members  of  the  commnnity 
have  (or  may  be  supposed  to  have)  taken  ti- 
tles, invested  money,  and  regulated  their  busi- 
ness dealings  in  reliance  on  a  judKrtal  decision 
or  decisions  which  they  had  a  right  to  regard 
as  a  final  and  authoritative  statement  of  the 
law  vhich  should  govern  them.  If  such  action 
has  been  taken  by  interested  parties  on  the 
faith  of  a  decision  of  a  lower  court  merely, 
this  should  not  in  any  way  bind  or  preclude 
the  highest  court,  when  the  question  is  pre- 
sented to  it,  from  announcing  a  contrary  rule, 
if  that  is  deemed  more  correct." 

The  petition  for  rehearing  in  this  case  is 
therefore  denied. 

All  the  Justices  concur,  except  HARRI- 
SON, C.  J.,  PITCHPORD,  V.  O.  J.,  and 
KANE,  J.,  not  participating. 


TAYLOR  V.  STATE.    (No.  A-3782.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  30,  1922.) 

(Byttahtu  bu  the  Court.) 

1.  Criminal  law  «=>605  —  Requiring  ease  to 
proceed  on  defendant's  failure  to  prepare  ap- 
plication for  continuance  within  the  required 
time  held  not  reversible  error. 

Where  the  trial  court  granted  defendant's 
counsel  one  hour's  time  in  which  to  prepare  an 
application  for  a  continuance,  and  counsel  fail- 
ed or  refused  to  prepare  the  same  within  the 
time  allowed,  and  offered  no  sufficient  excuse 
for  not  complying  with  the  conrt's  order,  the 
action  of  the  trial  court  in  requiring  the  case 
to  proceed  to  trial  at  the  expiration  of  such 
time  was  not  prejudicial  to  defendant's  rights 
in  the  premises. 

2.  Criminal  law  «=s605— That  defendant's  conn- 
sel  had  matter  pending  In  other  court  held 
not  a  sufficient  excise  for  failure  to  pre- 
pare appiioatlon  for  continuance  within  the 
hour  stipulated  by  court 

The  courts  of  the  state  are  conducted  at 
great  expense  to  the  taxpayers,  and  it  is  in- 
cumbent upon  counsel  to  assist  the  court  in 
expediting  the  business  before  it;  the  mere 
fact  that  counsel  had  a  matter  pending  in  an- 
other court  which  he  deemed  more  important 
to  attend  to  was  not  alone  a  sufficient  excuse 
for  a  failure  to  comply  with  the  court's  order 
granting  time  to  prepare  an  application  for 
continuance  in  this  case,  the  time  allowed  being 
amply  suflicient  for  that  purpose. 

3.  Criminal  law  ®=>l  159(3)— Judgment  on  coa- 
flicting  evidence  not  reversed  If  evidence  Is 
sufficient,  if  bellevetf,  to  sustain  oonvlctioo. 

Where  the  state's  evid'ence  is  sufficient  if 
believed,  to  Bustnin  a  conviction,  the  judgment 
will  not  be  reversed  although  the  evidence  as  a 
whole  may  be  conflicting. 

Appeal  from  District  Court,  Muskogee 
County;    Benjamin  B.  Wheeler,  Judge. 

Ruby  Taylor  was  convicted  of  grand  lar- 
ceny, and  appeals.    Afiirmed. 

Bruce  &  Brewer,  of  Muskogee,  for  plaintiff 
In  error. 

George  P.  Short,  Atty.  Gen.,  and  N.  W. 
Gore,  Asst  Atty.  Gen.,  for  the  state. 

MATSON,  J.  On  the  15th  of  October,  191d. 
the  county  attorney  of  Muskogee  county  filed 
in  the  district  court  of  said  county  an  infor- 
mation charging  Ruby  Taylor  with  the  lar- 
ceny of  $115  in  money  and  one  watch  and  one 
pair  of  cuff  buttons  of  the  value  of  $10  from 
the  person  of  W.  E.  Edwards.  Said  crime 
was  alleged  to  have  been  committed  on  the 
1st  day  of  October,  1919.  Thereafter,  on  the 
3d  day  of  November,  1919,  defendant  was 
arraigned  in  open  court,  and  entered  her 
plea  of  not  guilty  to  the  charge,  and  the 
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caaae  was  set  for  trial  for  the  17tb  day  of 
November,    1919. 

[1]  Thereafter,  on  the  17th  day  of  Novem- 
ber, 1919,  said  cause  was  called  for  trial,  and 
the  state  announced  ready  for  trial,  and  the 
defendant  announced  not  ready  because  of 
the  absence  of  certain  witnesses.  Thereupon 
the  court  allowed  the  defendant  one  hour's 
time  in  which  to  make  a  showing  for  a  con- 
tinuance on  account  of  the  absence  of  said 
witnesses,  or  else  prepare  for  trial.  At  the 
conclusion  of  said  recess  the  cause  was  again 
called  for  trial,  and  the  state  again  an- 
nounced ready  and  the  defendant  not  ready, 
for  the  reason  that  defendant  had  not  had 
safHclent  time  in  which  to  prepare  an  appli- 
cation for  continuance  on  account  of  the 
absence  of  certain  witnesses.  The  court  re- 
fused to  grant  the  defendant  further  time  in 
which  to  prepare  an  application  for  a  con- 
tinuance, impaneled  a  Jury,  and  the  cause 
proceeded  to  trial,  resulting  in  a  verdict  of 
guilty  and  the  assessment  of  one  year's  Im- 
prisonment in  the  state  penitentiary  against 
the  defendant. 

It  is  here  urged  that  the  action  of  the 
trial  court  in  requiring  the  defendant  to 
proceed  to  trial  after  the  recess  of  one  hour 
was  prejudicially  erroneous  to  the  defend- 
ant, and  should  result  in  a  reversal  of  this 
Judgment 

[2J  The  only  excuse  given  by  counsel  for 
defendant  for  not  preparing  an  application 
for  continuance  was  that  counsel  had  a 
cause  pending  in  the  superior  court  of  that 
county,  la  which  counsel  were  required  to 
get  another  defendant  into  that  court  by 
11  o'clock  of  that  morning  in  order  to  save 
a  forfeiture  <m  an  appearance  bond,  and 
for  thaf  reason  couhsel  was  compelled  to 
neglect  the  preparation  of  an  application  for 
a  continuance  In  this  case. 

The  granting  of  one  hour's  time  in  which 
to  prepare  the  application  for  a  continuance 
was  ButUclent.  The  blame,  if  any,  rests 
upon  counsel  for  defendant  in  not  preparing 
the  application  within  the  reasonable  time 
allowed  by  the  court  The  courts  of  this 
state  are  conducted  at  great  expense  to  the 
tax  payers,  and  It  is  incumbent  upon  counsel 
to  assist  the  court  in  expediting  the  business 
before  the  court  and  the  mere  fact  that 
counsel  had  a  matter  pending  in  another 
court  which  he  deemed  more  Important  to 
look  after  than  the  one  in  the  instant  case 
was  not  a  sufficient  excuse  for  further  delay- 
ing the  trial  of  this  cause.  It  cannot  there- 
fore, be  said  that  there  was  any  abuse  of  dis- 
cretion on  the  part  of  the  trial  Judge  in  re- 
fusing a  further  recess  for  the  purpose  of  en- 
abling counsel  to  prepare  an  ai^lication  for 
a  continuance. 

[3]  It  is  also  contended  that  the  evidence 
Is  insufflcient  to  sustain  a  conviction.  The 
evidence  Is  conflicting,  but  the  evidence  on 
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the  part  of  the  prosecuting  witness,  if  be- 
lieved, is  amply  sufficient  to  sustain  a  convic- 
tion. The  record  in  this  case  tends  to  show 
that  the  prosecuting  witness,  a  farmer  from 
a  neighboring  county,  went  to  Muskogee  to 
attend  the  state  fair,  taking  quite  a  sum  of 
money  with  him  for  the  purpose  of  purchas- 
ing «  new  set  of  harness,  in  addition  to  suffi- 
cient funds  to  pay  his  expenses  while  at- 
tending the  fair;  that  he  fell  Into  the  com- 
pany of  the  defendant  and  others  with  her, 
who  knew  he  had  this  money  upon  his  per- 
son, and  proceeded  to  steal  it,  after  taking 
numerous  drinks  of  whisky  with  the  prose- 
cuting witness. 

The  defendant  had  a  fair  and  impartial 
trial,  and  the  verdict  and  Judgment  is  war- 
ranted by  the  evidence.  The  alleged  errors 
complained  of  are  without  merit 

The  Judgment  is  affirmed. 

DOYLB,  P.  J.,  and  BBSSBY,  J.,  concur. 


CRITTENDEN    V.    STATE.      (No.    A-38l4v) 

(Crimioal  Conrt  of  Appeals  of  Oklahoma. 
June  24,  1922.) 

(SyUabut  by  EUtoriai  Stalf.) 
Embezzlemeat  «=95— la  prosecution  of  tenant 
for  removal  of  crop,  the  state  mast  prove  ro- 
moval  with  Intent  to  deprive  landlord  of  rent 
due. 
In  prosecntion  of  a  tenant  for  embezzle* 
Aent,  nnder  Laws  1015,  c.  230,  making  it  em- 
bezzlement  to   remove   crops   from   leased   or 
rented  premises  with  the  intent  to  deprive  the 
owner  or  landlord  of  any  of  the  rent  dae  from 
such  land,  in  which  it  was  claimed  that  the 
tenant  had  given  the  landlord  a  note  for  the 
rent  secured  by  a  chattel  mortgage  on  certain 
portions  of  the  cotton  crop,  the  state  was  re- 
quired to  prove  that  the  tenant  removed  the 
seed  cotton  from  the  leased  premises  with  the 
intent  to  deprive  the  landlord  of  the  cotton 
or  the  proceeds  of  the  sale  thereof;    such  in- 
tent being  a  material  ingredient  of  the  crime. 

Appeal  from  District  Court  Lincoln  Coun- 
ty;   Bdward  Dewes  Oldfleld,  Special  Judge. 

John  Crittenden  was  convicted  of  emltez- 
element  and  be  appeals.    Reversed. 

Jarrett  &  Speakman,  of  Chandler,  for 
plalntlft  in  error. 

The  Attorney  General  and  B.  L.  Fulton, 
Asst.  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  This  is  an  appeal  from 
the  district  court  of  Lincoln  county  wherein 
John  Crittenden  was  convicted  of  the  crime 
of  embezzlement  as  defined  by  chapter  230, 
Session  Laws  1915,  and  his  punishment  fixed 
at  a  fine  of  $50  and  costs  of  the  action. 
From  the  Judgment  rendered  against  him  he 
has  api)ealed  to  this  court 
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In  this  case  tbe  Attorney  General  baa  filed 
the  following  confession  of  error: 

"Plaintiff  in  error  was  charged  by  informa- 
tlon  and  convicted  of  the  Tiolation  of  chapter 
230,  Session  Laws  of  Oklahoma  1915,  which 
makes  it  embezzlement  for  any  person  to  re- 
move crops  from  leased  or  rented  premises 
with  the  Intent  to  deprive  the  owner  or  land- 
lord interested  in  said  land  of  any  of  the  rent 
dne  from  said  land,  or  who  shall  fraadolently 
appropriate  the  rent  dne  the  owner  or  land- 
lord of  said  land,  to  himself  or  any  person  not 
entitled  thereto. 

"The  undispated  evidence  was  that  the  prem- 
ises in  question  were  leased  by  written  con- 
tract to  plaintiff  in  error  for  cash  rent,  and 
that  a  note  for  the  amotmt  of  cash  rent,  se- 
cured by  chattel  mortgage  on  certain  por- 
tions of  the  crops,  was  given  the  landlord; 
that  W.  A.  Heuston,  cashier  of  the  bank  at 
Agra,  had  possession  of  the  note  and  mort- 
gage with  the  authority  to  collect  the  same. 

"OI%e  information  charges  that  plaintiff  in  er- 
ror being  the  tenant  on  the  estate  of  L.  Har- 
rison, deceased,  received  and  took  into  his 
possession  1,680  pounds  of  seed  cotton  grown 
on  the  land  covered  by  the  lease  in  question, 
the  same  being  of  the  value  of  $184.80,  which 
it  is  charged  was  the  property  of  the  estate  of 
L.  Harrison;  that  the  plaintiff  in  error  re- 
moved said  seed  cotton  from  the  leased  prem- 
ises with  the  intent  to  embezzle  the  same  and 
deprive  the  estate  of  L.  Harrison  of  the  rent 
dne  from  said  land,  and  that  plaintiff  in  er- 
ror appropriated  the  same  to  himself  with  the 
felonious  intent  to  deprive  the  owner  thereof. 

"The  undisputed  evidence  is  that  plaintiff  in 
error  picked  1,680  pounds  of  seed  cotton  off 
the  leased  premises,  and  from  that  portion  of 
land  covered  by  the  chattel  mortgage,  and  took 
the  same  to  Agra  and  bad  it  ginned  and  sold 
it,  and  on  the  same  day,  and  immediately  there- 
after took  the  check  which  he  received  for 
said  cotton,  in  the  sum  of  $184.80,  to  Mr. 
Heuston,  who,  as  stated,  was  the  agent  of  and 
represented  the  parties  to  whom  the  rent  was 
due,  and  who  also  had  possession  of  the  note 
and  chattel  mortgage,  and  plaintiff  in  error 
handed  this  check  over  to  Mr.  Heuston,  told 
him  that  he  wanted  to  apply  $125  on  the  said 
note  and  mortgage,  and  would  like  to  have  the 
balance  for  the  purpose  of  paying  cotton  pick- 
ers and  to  get  something  to  eat  for  his  fam- 
ily, who  were  in  bed  with  the  flu. 

"As  stated,  this  evidence  is  undisputed,  and 
it  seems  to  us  thst  instead  of  showing  that 
plaintiff  in  error  took  this  cotton  with  the  in- 
tent to  deprive  the  owner,  or  the  landlord, 
thereof,  that  the  evidence  condnsively  shows 
the  contrary. 

"There  was  some  evidence  introduced  to  the 
effect  that  plaintiff  in  error  had  taken  other 
loads  of  cotton  at  different  times  qff  the 
leased  premises,  and  sold  and  disposed  of  the 
same,  and  that  the  proceeds  were  not  turned 
over  to  be  applied  on  the  rent  This  cotton, 
however,  was  not  taken  from  that  portion  of 
tbe  leased  premises  covered  by  the  chattel 
mortgage.  However,  it  seems  to  ns  that  tUs 
eiidence  oonld  only  be  competent  for  the  pur- 
pose of  showing  the  intent  with  which  plain- 
tiff in  error  may  have  taken  the  cotton  men- 
tioned'-'ln-the  information.     That  is,  if  there 


bad  been  any  questloa  as  to  the  intent  with 
which  he  took  the  same,  then  tbe  fact  that  he 
may  have  appropriated  other  cotton  would  tend 
to  show  such  intent,  but  where  the  testimony 
is  nndispnted  that  the  cotton  which  he  ia 
charged  with  embezzling  was  sold  and  the 
proceeds  applied  to  ,  the  payment  of  the  note 
of  tbe  landlord,  less  such  portion  as  the  agent 
of  the  landlord  permitted  him  to  retain,  then 
the  evidence  of  the  sales  of  other  loads  of  cot- 
ton could  not  be  material. 

"We  apprehend  It  is  plain  that  plaintiff  in 
error  could  only  b«  convicted  of  the  charge  set 
forth  in  the  information.  In  this  connection 
we  call  the  attention  of  the  court  to  the  undis- 
puted testimony  of  plaintiff  in  error  that  the 
Iandl6rd  was  to  look  solely  to  the  crops  on 
that  part  of  the  leased  premises  covered  by 
the  chattel  mortgage.  That  being  true,  it 
might  be  well  said  that  the  landlord  waived 
any  interest  or  any  lien  that  he  might  have 
had  to  the  balance  of  the  crops. 

"Counsel  for  plaintiff  in  error  also  call  at- 
tention to  the  fsct  that  the  court  waa  re- 
quested to  give  the  instruction  setting  out  the 
theory  of  plaintiff  in  error  (Rec.  148),  which 
the  court  refused,  and  also  refused  to  give  any 
instruction  covering  this  theory. 

"We  feel  that  under  the  repeated  rulings  of 
this  court,  some  of  which  are  cited  by  counsel 
for  plaintiff  in  error,  that  It  is  error  for  the 
trial  court,  when  requested  so  to  do,  to  refuse 
to  mstruct  on  the  law  appUcaUe  to  the  theory 
of  the  defense. 

"Complaint  is  also  made  of  the  alleged  mis- 
conduct on  the  part  of  the  county  attorney  in 
his  closing  argument  We  are  of  the  opin- 
ion, however,  that  this  assignment  is  entirely 
without  merit,  and  that  the  county  attorney 
did  not  overstep  the  reasonable  bounds  of  ar- 
gument 

"For  the  errors  pointed  out  above,  we  are 
inclined  to  think  that  plaintiff  in  error  did  not 
have  a  fair  and  impartial  trial  guaranteed  him 
by  the  Constitution. 

"Respectfully  submitted, 

"For  the  Attorney  General. 
"B.  h.  Fulton,  Asst  Atty.  Gen." 

Irrespective  of  whether  the  action  of  the 
landlord  In  taking  a  note  secured  by  a  chat- 
tel mortgage  on  part  of  the  crop  to  be  plant- 
ed and  raised  by  the  tenant  on  the  leased 
premises  constituted  a  waivw  of  the  land- 
lord's lien  on  that  part  of  the  crop  not  cov- 
ered by  the  mortgage  (a  question  of  law  not 
necessary  for  decision  In  this  case),  we  think 
the  Judgment  should  be  reversed  for  the  rea- 
son stated  In  the  confession  of  error  of  tbe 
Attorney  General,  to  wit,  that  as  to  the  por- 
tion of  the  crop  covered  by  the  allegations 
of  the  information,  the  state  failed  to  prove 
any  Intent  on  the  part  of  the  defendant  to 
deprive  the  owner  of  the  cotton  or  the  jiro- 
ceeds  of  the  sale  thereof.  Intent  to  dq>rive 
the  owner  or  landlord  of  the  rent  due  1b  a 
material  ingredient  of  the  offense  and  must 
be  proved  as  alleged.  The  confession  of  er- 
ror of  the  Attorney  Gaieral  In  this  respect 
la  supported  by  the  record. 

For  reasons  stated,  the  Judgment  is  re- 
versed. 
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ROTHENBERGER  v.  OURL  tt  aL 
(No.  23821.) 

{Supreme   Court  of  Kansas.     June  10,  1022, 
Behearing  Denied  July  8,  1922.) 

(Bi/ttabnt  tf  ike  Court.) 

UalUtlon  of  aetloao  «=3l48(6)— Cause  of  as- 
tloB    botwoea    partnor*   for  oontrllMtloa    Is 
iMrred  la  threo  years,  though  partaer  froai 
wboH   K  is  elaliBod  aakad  aooonatiag  after 
tbroo  years. 
A   caose   of  aetion  between   partners   for 
«oi!tribiition  on  acconnt  of  monej  advanced  to 
Hft  partnership  or  of  itartnership  debts  paid 
by  one  of  the  partners  ia  barred  by  the  stat- 
ute of  limitations  it  the  action  is  not  commenc- 
ed within  three  years  after  the  cause  of  ac- 
tion accrues,  notwithstanding  the  fact  that  the 
partner  from  whom  contribution  is  claimed  ask- 
ed for  an  acconntiiig  after  the  three  years  had 
exi)ired. 

Appeal    tram    District    Court,    Osborne 

'Coanty. 

Action  by  F.  A.  Rotbenberger  against  B. 
L.  Curl  and  others,  and  from  a  judgment 
therein  the  defendants  Hal  W.  MeiswaniKr 
and  another  appeal.  Judgment  reversed  and 
Judgment  ordered  below  in  faror  of  appel- 
lants on  their  motion  for  Judgment  on  the 
fjleadlngs. 

B.  CI  Bennett,  of  Osborne,  tor  appellants. 

J.  U  Travers,  H.  McCaslln,  N.  C.  Else,  and 
J.  F.  Tillman,  all  of  Osborne,  apd  J.  T. 
Beed  and  ReUhan  &  Rellhan,  all  of  Smith 
'Center,  for  appellee. 

MARSHALL,  J.  Defendants  Nelswanger 
appeal  from  a  Judgment  rendered  against 
than  in  favor  of  B.  L.  Curl  on  an  accounting 
between  them  as  i»artnei8.  The  only  ques- 
tion argued  by  the  N^wangers  is :  Were  the 
causes  of  action  on  which  Judgment  was 
Tendered  in  favor  of  B.  L.  Curl  barred  by 
the  statute  of  limitations? 

It  Is  necessary  to  detail  the  circumstances 
that  culminated  in  the  Judgment  from  which 
this  appeal  is  taken,  lilie  defendants,  B.  L. 
■Curl,  Hal  W.  Nelswanger,  and  Jennie  B. 
Neiswanger,  entered  Into  a  partnership  In 

1913,  but  ceased  to  do  business  as  partners  in 

1914.  This  action  was  commenced  in  1914 
by  F.  A.  Rotbenberger  against  the  defend- 
-ants  as  partners,  to  recover  on  an  indebted- 
ness incurred  by  the  partnership.  Judg- 
moit  was  rendered  in  favor  of  Rotbenberger 
against  the  partnership  on  October  28,  1914, 
for  $1,001,  with  interest  at  6  per  cent  per 
annum.  H.  E.  Mallery  held  a  chattel  mort- 
gage on  tbe  stock  of  goods  owned  by  the 
partnership,  and  was  named  as  a  defendant. 
At  the  time  Judgment  was  rendered  in  favor 
-of  Rotbenberger,  a  stipulation  was  entered 
^nto  between  the  parties,  in  part  as  follows: 
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"It  is  fnrtlier  agreed  that  the  said  H.  E.  Mal- 
lery have  the  first  lien  on  said  stock  of  goods  to 
the  amonnt  as  shall  be  found  from  the  account- 
ing to  be  due  him  in  this  case,  and  that  tbe 
plaintiff  F.  A.  Rotbenberger  have  a  second  lien 
on  said  stodc  of  goods  for  the  amount  of  his 
Judgment. 

"It  is  further  sdpnlated  and  agreed  that  Hon. 
J.  W.  Huff  of  Downs,  Kait,  be  appointed  as  ref- 
eree to  take  the  testimoiiy  and  the  accounting 
between  all  the  parties  to  this  action,  and  make 
a  full  report  of  said  accounting  to  the  court, 
together  with  his  findings  of  amount  due  that 
may  be  due  any  of  the  parties  herein  from  said 
stock  of  goods  or  from  any  party  in  this  ac- 
tion. 

"That  said  referee  make  a  report  in  writing 
to  this  court  not  later  than  the  8th  day  of  No- 
vember, 1914,  showing  what  amount,  if  any,  tbe 
individual  partners  have  received  from  the  part- 
nership funds,  and  what  amount,  if  any,  the 
defendant  Mallery  has  received  from  said  co- 
partnership which  would  be  credited  upon  his 
dlaim  against  the  partnership,  and  further 
showing  what  said  copartnership  has  received 
from  the  individual  partners,  if  any. 

"That  any  funds  remaining  from  the  pro^ 
eeeds  of  any  sale  to  be  held  hereunder  after 
the  lien  of  defendant  Mallery,  if  any,  be  satis- 
fied therefrom,  together  with  the  lien  of  the 
plaintiff,  shall  be  left  with  the  clerk  of  the 
court  to  await  the  order  thereof  distributing 
the  same." 

A  referee  was  appointed  under  that  stipu- 
lation, and  he  made  findings,  among  which 
were  the  following : 

"The  defendant  Curl  has  paid  in  cash  to  said 
partnership  $814.85,  or  $414.85  more  than  Neis- 
wangers  have  invested  therein. 

"In  addition  to  the  plaintifTs  claim  against 
said  stock  two  notes  are  held  by  the  First  State 
Bank  of  Alton  in  the  principal  sum  of  $1,218 
and  accumulated  Interest  thereon  signed  by 
the  defendants  Neiswanger  and  Curl,  that  said 
notes  were  given  for  the  benefit  of  said  part- 
nership, and  that  their  proceeds  were  used  by 
said  partnershtp." 

nie  referee  made  conclusions  of  law, 
among  which  were  the  following: 

"The  defendiints  Neiswanger  should  pay  to 
said  Curl  one-half  of  the  $414.85  so  advanced 
by  him. 

"The  defendant  Curl  and  the  defendants  Neis- 
wanger should  pay,  half  and  half,  the  amounts 
due  on  said  notes,  and  one  should  account  for 
and  pay  to  the  other  one-half  of  any  sums  paid 
thereon." 

The  referee  found  that  the  value  of  the 
stock  of  goods  was  less  than  the  amount  due 
'Mallery  under  his  mortgage.  That  report 
was  filed  on  February  1,  1915,  and  was 
approved,  In  May,  1915.  Final  Judgment 
was  rendered  on  the  report,  but  no  Judg- 
ment was  rendered  as  between  Curl  and 
the  Nelswangers.  Rotbenberger  caused  ex- 
ecution to  be  Issued  on  tbe  Judgment  render- 
ed in  his  favor,  and  the  execution  was  about 
to  be  levied  on  the  property  of  Curl  when,  on 
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January  29,  1916,  he  paid  the  fall  amount 
thereof,  $1,260,  and  Immediately  filed  notice 
of  his  payment  of  the  Judgment  and  bis 
claim  to  contribution  un^er  section  474  of 
the  Code  of  Oivil  Procedure.  About  Janu- 
ary 25,  1017,  Curl  paid  the  notes  held  by 
the  First  State  Bank  of  Alton.  On  Septem- 
ber 8,  1920,  he  caused  execution  to  be  issued 
on  the  Rothenberger  Judgment,  and  to  be 
levied  on  real  property,  the  title  to  whldi 
yraa  in  the  name  of  Jennie  B.  Xelswanger. 
On  October  28,  1920,  the  Nelswangers  filed 
an  application,  asking  that  the  execution  be 
stayed  until  an  accounting  be  had  between 
them  and  CnrL  That  application  was  grant- 
ed, and  the  court  directed  that  pleadingis  for 
an  accounting  be  filed  and  that  an  accounting 
be  made.  On  February  2,  1921,  the  Nels- 
wangers filed  their  petition  against  Curl,  in 
which  they  pleaded  matters  to  excuse  them 
from  paying  any  part  of  the  partnership 
debts.  Including  the  judgment  that  had  been 
rendered  in  favor  of  Rothenberger.  On  April 
16,  1921,  Curl  filed  his  answer  and  cross- 
petition,  in  which  he  pleaded  the  report  of 
the  referee,  the  payments  that  had  been 
made  by  htan,  and  asked  for  contribution  on 
account  of  the  $414.85  that  had  been  paid 
by  him  into  the  partnership  and  on  account 
of  the  notes  that  had  been  held  by  the  First 
State  Bank  of  Alton.  The  Nelswangers  on 
May  16,  1921,  filed  a  reply  to  Curl's  answer 
and  cross-petition,  in  which  they  pleaded 
that  the  claims  of  Curl  were  barred  by  the 
statute  of  limitations.  On  May  19,  1921,  the 
Nelswangers  dismissed  their  petition  against 
Curl,  and  moved  for  Judgment  on  the  plead- 
ings, which  then  consisted  of  Curl's  an- 
swer and  cross-petition  and  the  reply  of  the 
Nelswangers  thereto.  Their  motion  for  Judg- 
ment was  denied.  Curl  moved  for  Judgment 
on  the  pleadings,  his  motion  was  sustained, 
and  Judgment  was  rendered  in  his  favor  "in 
the  sum  of  $285.14,  being  one-half  of  the 
$414  contributed  by  defendant  Curl  Into  the 
partnership,  as  found  by  the  referee,  with 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  this  date ;  and  for  the  fur- 
ther sum  of  $978.14,  being  one-half  of  the 
amount  paid  by  E.  L.  Curl,  on  the  notes 
found  by  the  referee  to  be  due  and  owing  to 
the  First  State  Bank  of  Alton,  with  Interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  this  date." 

Curl's  cause  of  action  for  contribution  on 
account  of  the  money  that  had  been  ad- 
vanced by  him  to  the  partnership  accrued  at 
the  time  the  partnership  was  closed,  if  it 
had  not  accrued  previous  to  that  time;  his 
cause  of  action  for  contribution  on  account 
of  the  notes  paid  by  him  accrued  at  the  time 
he  paid  them.  Both  of  these  causes  of  action 
accrued  more  than  three  years  before  his 
answer  and  cross-petition  was  filed  in  the 
accounting  proceeding. 

Curl  argues,  "Will  the  statute  of  limitations 


ever  run  in  a  pending  action?"  'What  action 
to  which  Curl  and  the  Nelswangers  were  par- 
ties was  pending  after  the  Judgment  in  favor 
of  Rothenberger  had  been  rendered  and  after 
the  report  of  the  referee  had  been  filed  and 
approved  and  final  Judgment  had  been  ren- 
dered thereon?  The  answer  is.  None,  lliat 
action  was  closed  in  every  particular  so 
far  as  matters  then  pending  before  the  court 
were  concerned.  It  is  true  that  no  judgment 
was  rendered  on  the  report  of  the  referee 
so  far  as  Curl  and  the  Nelswangers  were 
concerned,  but  there  does  not  appear  to  have 
been  any  pleadings  filed  by  either  of  them 
against  the  other,  and  it  does  not  appear 
that  any  Judgment  was  asked  by  either  of 
them  on  the  report  of  the  referee  so  far  as 
the  other  was  concerned.  The  action  was 
closed.  The  judgment  In  favor  of  Rothen- 
berger was  alive,  execution  was  issued  on  it, 
and  that  gave  rise  to  the  subsequent  proceed- 
ings in  which  the  Judgment  appealed  from 
was  rendered,  but  that  execution  did  not 
open  any  matter  that  had  been  closed  by  the 
Judgment  that  had  been  rendered  on  the 
report  of  the  referee. 

Curl  also  argues,  "Will  equity  permit  a 
party  to  invoke  the  court's  aid  and  accept  Its 
favor  and  later  repudiate  his  own  acts?" 
This  argument  must  be  based  on  the  law 
of  estoppel.  What  principle  of  the  law  of 
esto{>peI  says  that  the  Nelswangers  cannot 
plead  the  statute  of  limitations  against 
Curl's  claim?  The  position  of  Curl  was  not 
altered  nor  changed  by  the  request  for  an 
accounting.  He  was  not  misled  by  that  re- 
quest. He  could  have  commenced  his  action 
for  contribution  at  any  time  after  the  cause 
of  action  accrued.  Nothing  was  done  by  the 
Nelswangers  to  prevent  him  from  commenc- 
ing such  an  action.  Nothing  was  done  to 
change  the  position  or  attitude  of  Curl  to- 
ward the  Nelswangers.  They  did  nothing  to 
estop  them  from  pleading  the  statute.  No 
reason  has  been  shown  why  the  statute  of 
limitations  should  not  run  against  Gnrl'a 
causes  of  action. 

In  Plnley  v.  Gilmore,  107  Kan.  349,  362, 
101  Pac.  256,  this  language  was  used : 

"The  law  is  thoroughly  eBtab1ishe4  that  when 
a  business  partnership  is  discontinued  and  its 
affairs  are  turned  over  to  a  liquidator  for  the 
purpose  of  being  wound  up,  a  final  settlement 
between  the  partners  cannot  be  made,  whether 
for  division  of  proceeds  or  for  determination 
of  their  proportionate  liabilities,  until  the  part- 
nership assets  have  been  sold,  the  credits  col- 
lected, and  the  debts  paid." 

In  this  instance,  the  partnership  was  closed 
when  the  referee's  report  was  filed  and  final 
Judgment  was  rendered  thereon.  In  Brooks 
V.  CampbeU,  97  Kan.  208,  155  Pac  41,  Ann. 
Cas.  1918D,  1105,  this  court  said: 

"When  a  partnership  business  is  closed  out, 
a  cause  of  action  for  an  accounting  and  set- 
tlement arises  between  the  partners,  under  an 
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implied  contract  mntnaHy  and  equally  to  share 
the  profits  and  bear  the  hardens  of  the  part- 
nership. 

"A  partnersliip  business  was  closed  oat  in 
April,  1908.  An  action  for  an  accounting  and 
settlement  and  for  moneys  due  to  one  partner- 
ship from  the  other  partners  was  not  begun 
until  September,  1918.  Held,  that  such  action 
was  barred  by  the  statute  of  limitations." 

The  court  erred  in  rendering  Judgment  in 
favor  of  Curl. 

The  judgment  to  reversed,  and  the  trial 
court  is  directed  to  enter  judgment  in  favor 
of  tbe  Nelswangers  on  their  motion  for  Judg- 
ment on  the  pleadings. 

All  the  Josticea  ooncarring. 


CUl  Kan.  3SS) 

OELPHOS  MILLING   CO.  v.  JACKSON. 

(No.  23764.) 

(Supreme  C!ourt  of  Kansas.    June  10,  1922.) 

(SfUabtu  by  th«  Court.) 

1.  Pleadlno  «=>I76  —  Reply  held  to  traverse 
only  plea  of  payment,  and  not  the  general  de- 
nial. 

CivU  Code,  |  104  (Gen.  St.  1915,  |  6996), 
authorizes  the  filing  of  a  reply  when  the  an- 
swer .contains  new  matter.  Jn  an  action  on  a 
verified  account  an  answer  was  filed  consisting 
of  a  general  denial  and  a  plea  of  payment  to 
which  plaintiff  filed  a  reply  consisting  of  a 
'  general  denial  Held,  that  the  reply  traversed 
only  the  plea  of  payment. 

2.  Pleading  ®=9422— Plaintiff  hold  not  to  have 
waived  verification  of  answer. 

On  the  trial  plaintiff  insisted  that  the  bur- 
den was  upon  the  defendont.  The  court  held 
that  plaintiff  must  show  that  it  was  a  corpora- 
tion. Plaintiff  offered  evidence  on  that  issue 
alone  and  rested.  Beld,  that  by  filing  a  'reply 
traversing  only  the  plea  of  payment,  and  by 
offering  evidence  upon  the  one  issue  as  required 
by  the  court,  plaintiff  did  not  waive  verification 
of  the  answer. 

3.  Pleading  i@=334(l)— Under  rule. of  liberal 
oonstruction  aoeount  held  sufficiently  verified. 

The  petition  alleged  that  plaintiff  purchased 
merchandise  at  certain  times  and  at  prices  set 
forth  and  alleged  in  plaintiff's  Exhibit  A,  which 
was  part  of  the  petition,  and  which  consisted  of 
a  statement  of  the  account  verified  by  the  pres- 
ident of  the  plaintiff  company,  stating  that  he 
bad  read  the  petition  and  the  statement  of  the 
account,  and  that  "all  statements  and  items 
therein  are  just,  true  and  correct."  Beld  that, 
while  the  language  of  the  petition  was  not 
aptly  chosen,  nevertheless  in  determining  its 
effect  the  allegations  must  be  liberally  con- 
strued with  a  view  to  substantial  justice  be- 
tween the  parties  (Civ.  Code,  g  117  [Gen.  St. 
1915,  i  7009]),  and  that  so  construed  the  pe- 
tition and  the  correctness  of  the  account  are 
sufficiently  verified. 


firotn    District    Court,    Osborne 


Appeal 
(bounty. 

Action  by  the  Pelphos  Milling  (Company 
against  C.  E.  Jackson.  Judgment  for  the 
plaintiff,  and  the  defendant  api)eal8.  Af- 
firmed. 

J.  Ii.  Trovers  and  Edgar  O.  Bennett,  both 
of  Osborne,'  for  appellant. 

David  Ritchie,  of  Salina,  and  Else  &  Till- 
man, of  Osborne,  for  appellee. 

PORTER,  J.  The  Delphoe  MUllng  Com- 
pany sued  the  defendant  upon  an  account 
The  petition  alleged  that  the  defendant  pur- 
chased merchandise  from  the  plaintiff  at 
different  times  and  in  different  amounts 
and  at  the  prices  set  forth  in  BSshibit  A, 
attached  to  the  petition,  which  was  a  veri- 
fied itemized  statement  of  the  account  be- 
tween plftintlff  and  defendant,  and  that  aft- 
er giving  the  defendant  credit  for  all  pay- 
ments, set-offs,  and  counterclaims  to  which 
he  was  entitled,  there  was  due  and  owing  on 
the  account  a  certain  sum  with  interest  at 
6  per  cent,  as  shown  on  E.xhlbit  A.  The 
exhibit  consisted  of  an  itemized  statement 
of  the  account  with  numerous  items,  credits, 
an4  charges,  and  was  verified  by  the  presi- 
dent of  the  plaintiff  company,  who  stated 
that  he  had  read  the  above  petition  and  ex- 
amined the  above  statement  of  account,  "and 
knows  the  petition  and  statement  of  account 
and  ail  statements  and  items  therein  are 
just,  true  and  correct,  and  there  remains  due 
plaintiffs  from  the  defendants  the  sum  of 
$1,436.42." 

The  answer  was  a  general  denial  with  a 
plea  of  payment,  to  which  the  plaintiff  filed 
a  reply  consisting  of  a  general  denial. 

On  the  trial,  after  counsel  for  the  parties 
had  made  their  opening  statements,  counsel 
for  the  plaintiff  suggested  that  the  burden 
was  on  the  defendant  The  court,  however, 
beld  that  although  the  answer  was  not  veri- 
fied the  burden  was  on  the  plaintiff  for  the 
reason  that  the  petition  failed  to  allege  the 
corporate  existence  of  plaintiff,  and  for  that 
reason  defendant  could  'not  admit  it  and 
held  that  the  burden  of  proof  was  on  the 
plaintiff.  Plaintiff  then  introduced  evidence 
to  show  that  it  is  a  corporation  and  rested. 
The  defendant  demurred  to  the  evidence  on 
the  ground  that  it  failed  to  prove  any  cause 
of  action.  PlaintifTs  counsel  asked  opposing 
cotmsel  to  point  out  under  the  pleadings 
wherein  the  evidence  bad  failed,  whereupon 
defendant's  counsel  said,  "because  there  is 
no  allegation  contained  in  the  petition  as  to 
the  correctness  of  this  account."  The  court 
overruled  the  demurrer  and  also  a  motion  to 
direct  a  verdict  for  the  defendant,  and  upon 
the  defendant  electing  to  stand  upon  the  de- 
murrer and  motion,  the  court  rendered  judg- 
ment as  prayed  for  in  the  petition.    Hie  de- 
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fendant  api)eals  and  Insists  Omt  tbe  court 
erred  in  these  rulings  and  In  overmllng  the 
moti<m  for  a  new  trial. 

[1-S]  In  the  briete  of  the  defendant  it  is 
■aid'  that  two  material  questions  are  pre- 
sented: FLrat,  did  not  plaintlfT,  by  iUlng  a 
r^ly  and  proceeding  to  trial  without  ques- 
tioning the  sufficiency  of  the  answer,  waive 
yerlflcatlon  of  the  answer?  Upon  this  prop- 
osition defendant  cites  Emety  t.  Bennett, 
97  Kan.  490,  lOS  Pac.  1075,  Ann.  Gas.  1018D, 
437,  and  Livingston  t.  Lewis,  109  E^n.  298, 
198  Paa  052.  In  the  first  case  cited  it  was 
held  that  although  sectim  110  of  the  CiTll 
Code  (Gen.  St.  1915,  i  7002)  requires  that  the 
answer  to  a  petition  In  an  action  founded 
opon  a  written  instrument  for  the  uncondi- 
tional payment  of  mcmey  should  be  verified, 
the  verification  is  waived  when  the  plain- 
tiff Joins  issue  on  the  answer,  introduces  evi- 
dence contradicting  such  defense,,  and  asks 
instructions  covering  his  theory  of  the  law 
Iiertaining  thereto.  In  the  case  at  bar  plain- 
tiff did  not  proceed  to  trial  without  ques- 
tioning the  sufficiency  of  the  answer.  It  in- 
sisted that  the  burden  was  cm  the  defendant 
because  the  answer  was  unverified.  The 
court  erroneously,  we  think,  held  that  it  was 
necessary  for  plalntlfT  to  otter  proof  that  it 
was  a  corporation.  Plaintiff  acquiesced  in 
the  ruling  and  offered  evidence  upon  that  is- 
sue alone.  We  think  it  was  of  no  importance 
whether  plaintiff  was  a  corporation  or  not. 
From  the  opening  statement  of  counsel  it 
appears  that  the  defendant  dealt  with  plain- 
tiff as  the  Delphos  Milling  Ck>mpany,  a  cor- 
poration, and  could  not  be  heard  to  say  or 
urge  as  a  defense  that  plaintiff  was  not  a 
corporation. 

In  the  second  case  died  it  is  held  that  if 
plaintiff  replies  to  the  unverified  answer  and 
goes  to  trial  on  the  issues  of  fact  and  in- 
troduces his  evidence  thereon,  he  cannot  com- 
plain that  the  court  tried  out  and  determined 
the  question  of  the  alleged  partnership  on  the 
evidence  presented.  Here,  however,  jdain- 
tifTs  reply  was  a  general  denial,  which  went, 
not  to  any  part  of  the  answer  requiring 
verification,  but  to  that  part  pleading  pay- 
ment 

The  Code  does  not  provide  for  the  filing 
of  a  reply  except  where  new  matter  is  alleg- 
ed. The  only  traversible  thing  In  the  an- 
swer was  the  plea  of  payment.  In  other 
words,  the  answer  admitted  the  correctness 


of  the  account,  bnt  alleged  payment  The 
r^ly  traversed  the  plea  of  payment  On 
the  trial  plaintiff  offered  no  evidence  In  sup- 
port  of  the  reply,  and  Insisted  that  the  bur- 
den on  that  issue  was  upon  the  defendant 
which  was  true.  On  one  immaterial  matter 
the  court  held  the  burden  to  be  on  the  plain- 
tiff. Bnt  plaintiff  confined  its  evidence  to 
that  issue  alone.  It  would  be  carrying  tech- 
nical rules  of  pleading  to  the  extrone  to  say 
that  by  filing  a  general  denial  plaintiff  was 
estopped  to  Insist  up<m  the  failure  to  verify 
the  answer  denying  the  correctness  of  the  ac- 
count Plaintiff  merely  offered  evidence  to 
show  that  it  was  a  corporation,  which  the 
court  required  it  to  do.  It  did  not  go  to 
trial  oa  the  issue  of  the  correctness  of  the 
account,  and  therefore  the  rule  stated  in 
the  cases  cited  has  no  api^ication. 

The  second  point  relied  upon  by  defend- 
ant is  that  plaintiff  was  not  relieved  from 
proving  the  correctness  of  the  account  be- 
cause it  is  insisted  that  the  petition  con- 
tained no  allegation  of  the  correctness  of  the 
account.  The  language  of  the  petition  is 
not  aptly  chosen.  But  our  Code  provides 
thatr- 

"In  the  constmctlmi  of  any  pleading,  for  the 
purpose  of  determining  its  effect  its  allega- 
tions  shall  be  liberally  construed  with  a  view 
to  substantial  Justice  between  the  parties." 
Section  117,  Oil  Code  (Gen.  St  1915,  f  7008). 

It  does  not  require  a  very  liberal  ctmstmc- 
tion  of  tills  petition  to  hold  that  it  alleges 
the  correctness  of  the  account  The  peti- 
tion states  that  the  plaintiff  purchased  the 
merchandise  at  the  times,  dates,  and  In  the 
amounts  and  prices  set  forth  and  alleged 
in  plaintiff's  Exhibit  A,  which  is  the  verified 
itemized  statement  of  the  account  It  then 
states  the  amount  due  plaintiff  on  the  ac- 
count, attached  to  the  petiticm;  and  the  af- 
fidavit  of  the  president  states,  under  oath, 
that  he  has  read  the  petition  and  the  state- 
ment of  the  account  and  that  all  statements 
and  items  therein  are  Just  true,  and  cor- 
rect The  defendant  selected  the  ground  ap> 
on  which  he  saw  fit  to  place  his  demurrer, 
which  was  that  there  was  no  allegation.  In 
the  petition  as  to  the  correctness  of  the  ao- 
count 

Judgment  affirmed. 

All  the  Justices  concurring. 
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1.  CamproMlsa  aad  aattltmmt  «:»23(3)— 
Fladlngs  aad  verMcft  far  plalatiff  la  aotiaa 
to  raeovar  san  far  forbaaraaea  kaU  aap- 
parttd  by'tba  avideaoa. 

The  flndlngs  and  verdict  ratnmed  bj  th« 
Jnrj  wcr«  snpitorted  by  aaffidant  eTldenca. 

2.  ConpraailM  and  aattlamaat  «s>6(2)— Oral 
Matraot  far  forbaaraaea  to  sna  bald  valid. 

He  plaintiff  daimed  that  tier  brother*, 
the  defendants,  agreed  to  pay  her  a  certain 
mm  for  her  withholding  a  aait  to  set  aside  the 
irill  and  certain  conveyances  of  their  father. 
The  record  indicates  that  the  plalntUf  had  been 
advised  and  believed  that  she  had  a  good  canse 
of  action,  and  it  is  keU  that,  onder  anch  dr- 
enmstancea,  an  oral  acreement  to  pay  a  cer- 
tiin  som  for  forbearance  was  valid,  and  such 
■neged  agreement  was  snffidently  supported  by 
the  evidence. 

Appeal  from  Diatrict  Gonrt,  Kingman 
County. 

Action  by  Jeaale  Clemoita  against  Walter 
L  Uanaon  and  anotber.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  Af- 
Irmed. 

H.  B.  Walter,  of  Kingman,  and  J.  H.  Con- 
Mogfaton  and  Carr  W.  Taylor,  both  of 
HotcMnson,  for  appellant. 

C.  C.  Calkin  and  S.  S.  Alexander,  both  of 
Kingman,  for  appellee. 

WEST,  J.     The  plaintiff  aned  her  two 
brothers,   Walter  L.   Manaon  and  Wniiam 
Thomaa   Manson,  for  $5,000,  alleging  that 
they  had  agreed  to  pay  her  that  sum  In  con- 
dderatlon  of  her  forbearance  to  bring  a  suit 
to  set  aside  their  father's  will  and  certain 
conveyances.    The  petition  alleged  that  pri- 
I  or  to  his  death  in  February,  1916,  the  father 
jValter  Manson,  Sr.,  had  made  conveyances 
{tf  a  large  part  of  his  property,  and  that  im- 
bfdiately  after  his  death  the  defendants  pro- 
bced  what  they  asserted  was  his  last  will 
Id  testament,  with  codicil,  containing  a  be- 
Iwst  to  the  plaintiff  of  $500,  and  no  more; 
lat  she,  the  plaintiff,  took  the  position  that 
e  will  and  codicil  were  void,  because  pro- 
red  by  the  brothers  through  fraud,  duress, 
d  undue  influence,  and  that  the  conveyanc- 
precedlng  the  will  were  void  for  the  same 
irons;    that  she  claimed  her  rights  as  a 
Dghter  and  heir  at  law,  as  though  her  fd- 
ir  bad  died  intestate  without  making  such 
iveyances,  and  that  she  advised  the  de- 
dants  that  she  would  begin  litigation  to 
Dver    ber  Interest  as  a  legal  heir;    that 
controversy  thus  arising  and  existing 
r  In  sood  faltti  on  her  part ;   that  a  com- 
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promlae  and  aettlement  between  her  and  her 
brothers  was  orally  agreed  npon. 

"That  for  and  iji  consideration  of  this  plain- 
tiff giving  np,  foregoing,  waiving,  and  abandon- 
ing her  said  daima  and  her  said  threatened  liti- 
gation and  in  addition  thereto  that  this 
j^ntiff  should  not  contest  the  said  wQI  and 
codidl,  bnt  would  receive  and  accept  the  be- 
quest tjiereln  in  her  favor  in  the  said  sum  of 
$500,  the  said  defendants  would  in  addition 
thereto  pay  to  this  plaintiff,  within  the  time 
and  on  the  eosditiona  hereinafter  set  forth,  the 
sum  of  Ave  thousand  dollars  ($5,000).  That 
as  a  further  part  of  said  settlement  and  agree- 
ment it  was  agreed  that  said  sum  of  $6,000 
should  be  paid  by  said  defendants  to  this  plain- 
tiff imme^tely  upon  the  exi^ration  of  one 
year  from  the  date  of  the  death  of  the  said 
Walter  Manson,  and  on  the  further  condition 
that  this  plaintiff  had  not,  within  said  year, 
brought  any  action  to  contest  the  will  and 
codidl  of  the  said  Walter  Manson,  deceased, 
or  to  cancel  and  set  aside  the  conveyances. 


The  answer  denied  generally  all  the  aUe- 
gatlona,  and  denied  that  William  Thomas 
Manaon  had  any  authority  to  act  for  hii 
brother,  Walter  L.  Manson,  In  making  any 
contract  with  the  plaintiff,  and  alleged  that 
there  was  a  total  failure  of  consideration  to 
support  the  pretended  oral  contract  alleged, 
and  that  the  pretended  cause  of  action  set 
out  by  plaintiff  was  barred  by  the  five,  three, 
two,  and  one  year  statutes  of  limitation. 

The  plaintiff  testified  to  a  conversation 
had  with  Thomas  Manaon  in  the  presence  of 
his  wUe: 

"I  told  him  that  I  wanted  to  get  the  $5,000 
apiece  and  the  $1,000  that  was  given  ns  in  the 
will,  and  if  he  wonld  do  that  we  would  not 
bring  salt  against  them,  and  would  not  tie  up 
the  property,  and  that  they  said  they  tl^onght 
that  was  a  little  too  mnrh.  Finally  I  said  I 
will  take  $4,000  for  myself,  but  I  wonld  not 
take  less  than  $5,000  for  my  sister.  H» 
(Tom)  said:  'I  wiU  give  you  $4,000  if  yoo 
don't  sue.'  And  they  wanted  me  to  write  my 
sister  and  find  out  about  her  part,  if  she  would 
not  take  $4,000,  instead  of  $5,000.  I  wrote 
to  her,  and  she  sent  me  a  telegram,  which 
came  on  February  25th." 

She  testified  ttmt  at  the  time  of  the  fu- 
neral she  had  a  talk  with  her  brother  Wal- 
ter, and  after  telling  him  what  she  thought 
about  the  condition  of  affairs  he  said: 

"It  did  not  look  just  right,  and  he  said  for 
me  to  talk  it  over  with  brother  TSiomaa,  and 
we  could  talk  it  over,  and  then  be  would  see 
brother  Thomas  and  talk  it  over  with  him,  and 
then  he  said  whatever  brother  Tom  said  would 
be  aU  right  with  hhn." 

Further,  a  few  days  after  her  father'a 
death  the  plaintiff  went  to  see  two  of  the  at- 
torneys for  the  defendants  and  was  advised 
to  bring  suit;  that  she  had  a  good  case. 
She  then  went  to  her  brother  Thomas'  houaev 
and  after  she  had  told  him  her  side  of  the 
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case  he  said  that  It  was  wrong  for  him  to 
do  the  way  he  bad  done,  and  he  was  sorry 
for  the  part  be  had  in  it  He  said  he  had 
seen  Walter,  and  had  beett  to  Kingman  to 
see  an  attorney,  and  they  had  agreed  to  pay 
the  money  to  her  and  her  sister  one  year 
after  the  date  of  her  father's  death.  Thom- 
as said  he  liad  recdved  a  letter  from  Wal- 
ter, but  would  not  let  the  plaintiff  see  it,  but 
that  Walter  would  come  through  with  his 
IMtrt  of  the  agreement.  In  1917  Walter  bad 
a  talk  with  the  plaintiff,  and  said  that  what- 
ever Thomas  had  agreed  to  do  would  be  all 
right  with  him,  and  agreed  to  carry  out  the 
details  as  Thomas  had  made  them. 

The  plaintiff  recovered,  and  the  defend- 
ant Walter  L.  Manson  appeals,  assigning  as 
error  certain  rulings  touching  instructions 
and  the  denial  of  a  new  trial. 

[1,2]  The  def entrants  requested  the  court 
to  Instruct  that  any  agreement  on  the  part 
of  the  defendants  to  pay  or  do  anything  in 
consideration  of  forbearance  on  the  part  of 
the  plaintiff  to  bring  suit  would  be  without 
consideration  and  void.  This  was  refused. 
The  court  charged  that  if  the  plaintiff  ha<f 
expressed  dissatisfaction  with  the  will  and 
In  good  faith  threatened  to  contest  it,  and 
that  thereafter,  in  order  to  compromise  and 
settle  the  difference  between  the  members 
of  the  family,  the  plaintiff  agreed  not  to  con- 
test the  will  and  not  to  involve  the  estate  in 
litigation,  and  in  pursuance  thereof  tbe  de- 
fendants, or  either  of  them,  agreed  to  pay  a 
certain  sum  of  money  to  the  plaintiff,  tbe 
Jury  would  be  warranted  in  finding  that 
tliere  was  a  sufficient  consideration  to  sup- 
port such  oral  agreement.  If  one  were  made. 
The  Jury  were  told  in  substance  that  in  or- 
der for  the  plaintiff  to  recover  she  must  have 
believed  in  good  faith  that  she  had  a  valid 
cause  of  action. 

It  is  contended  that  the  negotiations  did 
not  constitute  an  oral  contract;  that  the 
agreement  claimed  to  have  been  made  was 
for  forbearance  to  bring  a  groundless  suit, 
and  it  is  also  argued  that  before  the  plain- 
tiff could  recover  she  must  show  that  her 
father  was  incapacitated  or  under  duress 
when  be  made  conveyances  and  the  will. 

The  Jury,  in  answer  to  special  questions, 
found  that  the  agreement  was  made,  and 
that  its  terms  were  that,  in  consideration  of 
tbe  plaintiff's  foregoing  litigation,  the  de- 
fendants would  pay  her  $4,000  upon  the  ex- 
piration of  the  year  after  the  death  of  the 
testator.  From  an  examination  of  the  rec- 
ord we  find  that  the  evidence  was  sufficient 
to  Justify  these  findings  and  tbe  verdict 
reached  by  the  Jury. 

There  la  nothing  to  indicate  that  tbe 
plaintiff  was  acting  in  bad  faith  in  her  threat 
to  bring  suit,  but,  on  the  contrary,. she  had 
been  advised  by  good  lawyers  that  she  had 
a  good  case,  and  she  evidently  felt  that  she 


had  been  unfairly  treated  in  the  distribution 
of  her  father's  estate.  While  tbe  alleged 
oral  contract  was  denied,  the  testimony  al- 
ready quoted  was  sufficient,  if  Iielleved,  as 
it  manifestly  was,  to  substantiate  tbe  claim 
of  tbe  plaintiff. 

Finding  no  material  error  in  the  record, 
tbe  Judgment  is  affirmed. 

All  tbe  Justices  concurring. 


(lU  Kan.  40}) 

MESLOH  V.   LAFAYETTE   LIFE   INS.  CO. 

(No.  23780.) 

(Supreme  Coiut  of  Kansas.    June  10,  1922.) 

(Syttabut  by  the  Court.) 

Insurance  «=>I37(3),  141  (3)— Condition  of  ap< 
plloatlon  that  Insurer  should  Incur  no  liability 
until  payment  of  premium  held  not  oomplied 
with;  Insnrer  held  not  to  have  waived  ooa< 
dltloR  af  applloatlon. 

The  pleadings,  a  stipulation  relating  to  cer- 
tain facts,  and  tbe  opening  statements  of  coim- 
set,  in  an  action  to  recover  on  a  contract  for 
life  insurance,  examined,  and  held,  a  condi- 
tion of  the  application  that  the  company  should 
incur  no  liability  until  the  first  annual  pre- 
mium was  paid  was  not  complied  with,  and 
the  company  did  nothing  to  waive  -  tbe  condi- 
tion. 

Appeal    from     District    Court,    Republic 

County. 

Action  by  Anna  Meslob  against  the  Lafay- 
ette Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  enter  Judg- 
ment for  defendant 

Stone,  Gamble,  McDermott  &  Webb,  of 
Topeka,  and  Vance  &  McTaggart,  of  Belle- 
ville, for  appellant 

B.  S.  Nelson  and  N.  J.  Ward,  both  of  Belle- 
ville, for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
on  a  contract  for  life  insurance  applied  for 
by  Herman  Mesloh.  The  plaintiff  moved  for 
Judgment  on  the  pleadings,  a  stipulation' re- 
lating to  certain  facts  and  the  opening  state- 
ment of  counsel  for  the  defendant  The 
defendant  moved  for  Judgment  on  the  plead* 
ings,  the  stipulation,  and  the  opening  state- 
ment of  counsel  for  tbe  plamtlill.  Tbe  mo- 
tion of  the  defendant  was  denied,  the  motion 
of  the  plaintiff  was  allowed.  Judgment  was 
rendered  accordingly,  and  the  defendant  ap- 
peals. 

Fred  Fleer,  a  soliciting  agent  of  tbe  com- 
pany, took  Mesloh's  application.  The  appli- 
cation was  subsequently  approved,  and  the 
policy  was  written.  The  policy  was  sent  to 
a  state  agent  of  the  company,  and  by  him 
to  Fleer,  for  delivery,  but  before  it  was  de- 
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Utered  Uealoh  died.  The  application  signed 
by  Mesloh  was  dated  September  1,  iSlS,  and 
contained  the  following  piovlsloD: 

"I  hereby  agree  •  •  •  that  the  company 
shall  hicar  no  liability  nntQ  this  application 
has  been  approved  by  it  at  ita  home  office,  the 
policy  delivered  daring  my  good  health,  and  the 
first  annual  premiwn  thereon  shall  have  been 
paid  by  me;  provided  that,  if  the  first  annual 
premiam  be  paid  at  the  time  of  malting  this 
application,  tiie  insurance  shall  be  in  force 
from  the  date  of  the  approval  of  the  applica- 
tion by  the  company  at  the  home  office." 

The-  application  also  contained  the  fol- 
lowing  statement  by   Mesloh: 

"I  have  paid  the  first  premium  of  $108.85  to 
Mr.  Fred  Fleer." 

The  petition  stated  that  the  first  annual 
premium  was  paid  and  satisfied  at  the  time 
the  application  was  signed,  but  that  the 
plaintiff  was  unable  to  state  how.  The  pay- 
ment was  either  in  cash,  or  by  agreement 
to  pay  at  some  later  date.  The  plaintiff  was 
tmable  to  state  whether  the  agreement  was 
oral  or  in  writing,  but,  if  a  promiM  Was 
given  in  settlement  and  payment  of  tiie 
premium,  the  time  when  such  promise  re- 
quired payment  in  cash  was  January  1, 1&19. 
The  opening  statement  of  counsel  for  irtaln- 
tiff  did  not  clarify  the  matter  of  payment 
With  the  Jury  in  the  box,  and  the  burden 
resting  on  the  plaintiff  to  proceed  with  the 
production  of  evidence  of  payment,  counsel 
was  unable  to  specify  what  his  evidence 
would  be,  and  said: 

"I  think  the  evidence  will  show  It  was  ei- 
ther done  by  note  or  by  cash  or  by  some  oral 
arrangement;  the  evidence  will  show  just  ex- 
actly the  method;  but  I  think  the  evidence  will 
show  clearly  that  the  first  annual  premium  was 
actually  settled  in  some  way  on  the  date  the 
application  was  taken.    •    •    •" 

The  defendant's  answer  undertook  to  state 
the  facts: 

"The  defendant  alleges  that  it  is  informed 
and  believes,  and  therefore  alleges  the  fact  to 
be,  that  at  the  time  such  application  was  taken, 
and  after  the  same  had  been  filled  out  and 
signed,  the  said  Herman  Mesloh  told  the  said 
Fleer  that  he  was  unable  to  pay  the  premium 
at  that  time,  but  that  it  would  be  necessary 
for  him  to  first  sell  property  belonging  to  him, 
and  realize  the  money  necessary  therefor:  that 
thereupon  it  was  agreed  that  the  said  Mesloh 
would  raise  the  money  necessary  and  would 
send  the  same  to  one  Brettman,  a  relative  of 
the  said  Mesloh,  and  that  the  said  Fleer  would 
deliver  the  policy,  when  it  came,  to  the  said 
Brettman,  who  wonld  have  the  money  there- 
for; that  such  arrangement  was  satisfactory 
to  the  said  Fleer,  and  the  application  was  sent 
to  the  company.  The  defendant  alleges  that 
the  said  Mesloh  did  not  send  such  money  to 
the  said  Brettman,  or  any  part  thereof,  and 
that  on  that  account  the  said  policy  was  never 
delivered  to  the  said  Mesloh,  or  to  Brettman, 
«r  to  any  one  else." 


The  facta  were  amplified  In  the  opening 
statement  for  the  defendant: 

"Now,  gentlemen,  there  is  no  doubt  in  the 
world  but  what  the  evidence  will  show  exactly 
what  happened  at  the  time  this  application 
was  taken. 

"There  were  only  three  persons  present,  Fred 
Fleer,  Mr.  Brettman,  a  coiuin  of  Herman  Mes- 
lob's,  and  Herman  Mesloh,  who  is  now  dead. 

"Now  the  arrangement  that  was  made,  as 
the  evidence  will  substantiate  to  you,  is  simply 
this:  Bfr.  Fleer,  after  they  had  agreed  upon 
the  amount  of  insurance,  filled  out  the  appli- 
cation for  insurance,  and  filled  out  all  blanks, 
assuming  that  Mr.  Mesloh  would  pay  him  for 
the  insurance,  wbidi  is  the  hope  of  all  agents 
that  a  man  will  pay  for  his  insurance  at  the 
time  they  write  the  application,  and  he  filled  ' 
out  the  blank  that  'I  have  paid  the  first  pre- 
mium of  $107.85  to  Mr.  Fred  Fleer.'  And 
Bfr.  Mesloh,  in  signing  the  application,  said 
to  him,  *I  cannot  pay  the  first  premium;  I  have 
got  to  sell  some  stock  before  I  can  pay  the 
money.'  If  he  had  been  able  to  pay  the  money 
at  that  time,  the  company  has,  and  Mr.  Fleer 
had,  a  receipt  which  the  company  calls  a  bind- 
ing receipt  to  be  given  to  Mr.  lilesloh  If  he 
paid  the  first  premium  in  which  receipt  it  is 
stated  that  the  applicant  having  paid  the  first 
annual  premium,  tills  insurance  will  be  effec- 
tive from  the  time  your  application  is  approved 
by  the  home  office.  But  Mr.  Mesloh  said  he 
did  not  want  to  pay  the  premium  at  that  time, 
and  the  arrangement  made  was  this:  Mr.  Herf 
man  Mesloh  said,  'I  will  have  to  sell  some 
stock;  I  am  going  in  the  army.'  I  think  he  said 
shortly  or  the  next  day,  'and  I  will  send  the 
money,  after  I  sell  my  stock,  up  to  Mr.  Brett- 
man,' who  was  his  cousin  and  lived  up  in  or 
near  Deshler,  Neb.  And  that  arrangement  was 
made,  and  Mr.  Fleer  was  to  deliver  the  policy 
to  Mr.  Brettman  and  get  the  money  at  the 
time  the  policy  was  delivered;  that  was  the 
arrangement. 

"Now  the  policy  got  to  Mr.  Worth,  who  was 
state  agent,  living  at  St.  Joe,  Mo.,  along 
around  the  22d,  23d,  or  24th  of  September. 
Mr.  Fleer  was  out  on  the  road  at  the  time', 
and  by  the  time  Mr.  Worth  could  get  the  policy 
to  Mr.  Fleer,  and  Mr.  Fleer  down  to  Deshler, 
Mr.  Herman  Mesloh  was  dead.  I  think  he 
died  the  5th  of  October. 

"Mr.  Fleer  inquired  of  Mr.  Brettman,  who/ 
said  no  money  or  anything  else  had  ever  been 
paid  to  him  on  account  of  the  policy.  Now 
there  is  the  case.  It  was  simply  where  a  man 
had  applied  for  insurance,  and  never  com- 
pleted the   transaction  by   paying  his   premi- 


Tbe  court  held  the  defendant  was  bound 
up  to  the  time  it  discovered  It  could  not  get 
the  money  from  Brettman,  and  rendered 
judgment  for  the  face  of  the  policy,  with  in- 
terest, less  the  unpaid  first  annual  premium, 
with  interest 

The  district  court  erred.  The  applicant 
agreed  the  company  should  be  under  no  lir 
ability  until  the  first  annual  premium  was 
paid,  and  the  first  annual  premium  was 
not  paid. 

For  present  purposes  it  may  be  conceded 
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neer  had  all  tbe  aathorlty  tb«  board  of 
directors  of  tbe  company  would  luive  poBseas- 
ed  If  It  had  been  dealing  directly  with  tbe 
applicant.  The  apidicant  entered  Into  an 
arrangement  respecting  payment  of  the  pie- 
mlam,  which  was  perfectly  satisfactory  to 
Fleer,  and,  nnder  the  coneecHlon,  to  the  com- 
pany. The  arrangement  was  partly  oral  and 
partly  In  writing,  and  was  to  this  effect :  The 
applicant  was  to  obtain  money  with  which 
to  pay;  payment  was  to  be  made  in  money 
when  the  i>olIcy  wes  delivered  to  Brettman ; 
meanwhile  there  shoold  "be  no  liability  on 
the  part  of  the  company.  It  is  elementary 
law  in  this  state  that  there  oonid  be  no  pay- 
ment anlees  what  was  done  eztingnished  idl 
right  of  the  company  to  collect  premium  for 
tbe  first  year,  and  rendered  all  obligation 
of  the- applicant  to  pay  premiom  for  the  first 
year  nonexistent.  Plainly  nothing  of  the 
kind  occurred.  Payment  was  not  made,  and 
neither  time  of  payment  nor  credit  was  ex- 
tended. The  oral  arrangement  was  oonalat- 
ent  in  every  detail  with  the  written  agree- 
ment, and  liability  waited  on  the  sale  of  the 
applicant's  stock,  the  placing  of  the  proceeds 
of  sale. in  the  hands  of  Brettman,  and  Brett- 
man's  payment  of  the  preminm  in  cash  at 
the  time  the  policy  was  delivered  to  him. 

The  plaintiff  contends  the  defendant  Is 
-conclnded  by  the  statement  In  the  applica- 
tion, "I  have  paid  the  first  premium  of  $108.- 
85  to  Mr.  Fred  Fleer."  In  support  of  the  con- 
tention, tbe  plaintiff  cites  the  case  of  Harring- 
ton V.  Mutual  Ij.  Ins.  Co.,  21  N.  D.  447,  131 
N.  W.  246,  34  L.  a  A.  <N.  S.)  37S.  The  de- 
cision In  that  case  was  rested  on  a  statute 
of  tbe  state  of  North  Dakota  making  ac- 
knowledgment of  receipt  of  premium  «Jn- 
-duslve  evidence  of  payment  of  premium,  not- 
withstanding a  stipulation  liability  should 
not  attach  until  actual  payment  The  court 
took  occasion  to  cite  the  case  of  Bascbt  v- 
Humboldt  Mut.  F.  &  M.  Ins.  Co.,  35  N.  J. 
Iaw,  429,  in  which  the  New  Jersey  court, 
without  a  statute,  held  In  accordance  with 
the  North  Dakota  statute.  The  ground  of 
the  decision  in  tbe  New  Jersey  case  is  inter- 
esting.    The  court  said: 

"Such  an  acknowledgment  appears  to  be  anal- 
ogous, and  equivalent  to  the  acknowledgment 
-of  the  receipt  of  a  valuable  consideration  in 
a  conveyance  operative  by  force  of  the  statute 
of  uses,  such  acknowledgment  being  always 
considered  conclusive  for  the  purpose  of  giv- 
ing a  legal  force  to  the  transaction."  36  N.  J. 
Law,  431. 

This  court  prefers  to  find  legal  force,  if 
there  be  any,  in  the  facts  of  a  given  trans- 
action, rather  than  In  a  fiction  useful  in  ad- 
ministering tbe  law  of  Henry  VIII,  and  in 
making  search  for  legal  efficiency  receipts 
-do  not  count  for  much  as  against  the  truth. 
They  do  not  even  shift  tbe  burden  of  prov- 
ing payment.  Bridge  Co.  ▼.  Wayland,  107 
Kan.  682,  192  Paa  762.    In  tUs  Instance^ 


however,  ns  nceipt  was  given.  Fleer  taaC 
with  falm,  when  the  appllcatloa  was  taken, 
recdpts  whldi.  If  one  had  been  Issued,  would 
have  given  the  applicant  insurance  from  the 
date  his  abdication  was  approved.  Those 
receipts,  however,  were  for  payment  of  pre- 
mium, and  the  applicant  ladted  money  with 
which  to  qualify  himself  to  receive  on&  The 
statement  in  the  application  was  merdy 
Hesloh's  own  self-serving  representation,  and 
was  not  trua  It  has  been  decided  many 
times  that  an  application  which  does  not 
truthfully  state  the  agreement  between  ap- 
lAicant  and  soliciting  agent  does  not  bind 
the  applicant;  the  actual  agreement  con- 
trols. The  sauce  has  equal  piquancy  for  the 
insurer.  The  actual  arrangement  between 
Fleer  and  Mesloh  controls,  and  under  that 
arrangement  payment  of  premium  was  to 
accompany  delivery  of  the  policy. 

The  plaintiff  asserts  that  ddlvery  of  the 
policy  to  Fleer  with  unconditional  instruc- 
tion to  deliver  it  to  MeSlota,  made  a  contract 
of  insurance.  The  policy  was  not  delivered 
to  Fleer,  in  the  sense  that  anything  was 
effectuated  between  the  comi>any'  and  the 
applicant.  Sending  the  policy  to  Fleer  mere- 
ly amounted  to  passing  it  from  one  hand  of 
the  company  to  another,  frcMn  a  general  agent 
at  the  home  office  to  a  special  agent  in  the 
field.  Fleer  was  not  agent  of  the  applicant 
to  receive  the  policy,  and  the  policy  ronaln- 
ed  in  the  custody  and  control  of  the  company, 
unddlvered  to  anybody,  so  far  as  the  appli- 
cant was  concerned. 

The  plaintiff  pleaded  tbe  instruction  to 
Bleer,  which  read  as  follows:  "We  are  In- 
closing policy  No.  16,776  tar  Herman  Mesloh 
for  delivery.  •  •  •  ••  This  letter  was  not 
an  unconditional  instruction  to  deliver,  much 
less  an  Instruction  to  deliver  under  auch 
circumstances  as  to  nullity  an  express  con- 
dition of  the  document  to  be  deUvered.  The 
policy  was  simply  plhced  in  the  hands  of 
Fleer  for  the  purpose  of  consummating  the 
relation  between  tbe  applicant  and  the  com- 
pany formed  by  acceptance  of  the  applica- 
tion and  by  the  oral  arrangement  with  Fleer 
regarding  payment  of  premium.  Let  It  be 
assumed  there  was  a  contract  relatloD  be- 
tween the  apiAlcant  and  the  company  when 
the  policy  was  sent  to  Fleer.  The  applica- 
tion was  incori>orated  In  the  policy,  and  tbe 
contract  was  the  company  should  Incur  no  li- 
ability until  the  first  annual  premium  was 
paid. 

The  plaintiff  ;deaded  the  arrangement  be- 
tween tbe  company  and  Fleer  for  division 
of  the  first  annual  premium  and  tbe  bo<A- 
keeping  which  followed  acceptance  of  the 
application.  Those  matters  were  of  so  con- 
cern to  the  plaintiff,  and  were  Irrelevant  to 
the  subject  of  payment  of  premium  by  the 
applicant  Marshall  ▼.  Insurance  Co..  98 
Kan.  502,  159  Pac.  17. 

The  plaintiff  pleaded  a  letter  from  the  corn- 
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pany  to  Hedoh,  congratolating  blm  on  hla 
cood  Jndgment  In  sheeting  tbe  company  as 
Ills  Insurer,  and  referring  to  him  as  a  p<d- 
Icj  holder.  The  letter  followed  approval  of 
the  aK>Ucati(m  which  contained  Mesloh's 
false  statement  that  he  had  paid  the  first 
annnal  premium,  Instead  of  the  actual  ai^ 
rangement  with  Bleer. 

In  his  opening  statement  to  the  Jury  coun- 
sel for  plaintiff  rtiated  a  conversation  be- 
tween Fleer  and  the  applicant's  brother  oc- 
cnrring  after  the  apidlcatlon  had  been  taken, 
In  which  Fleer  said  the  premium  had  been 
settled  and  taken  care  of  for  the  first  year. 
The  statement  embodied  a  fair  Interpreta- 
tion of  the  nature  of  the  arrangement  Fleer 
had  with  Mesloh  and  Brettman  for  payment 
of  the  premium,  but  the  statement  afforded 
no  ground  for  assuming  payment  of  pre- 
mium as  a  condition  to  liability  was  waived. 
and  in  no  event  could  the  statement  bind  the 
company. 

The  result  Is  payment  was  not  made,  there 
la  no  basla  on  which  to  predicate  waiver  of 
payment  or  estoppel  to  deny  liability,  and 
the  indispensable  condition  to  liability  on  the 
inrt  of  the  company  was  not  compiled  with. 

The  plaintiff  contends  in  her  brief  that, 
should  tfie  Jndgment  of  the  district  court  be 
reversed,  she  should  be  allowed  to  submit 
the  case  to  a  Jury.  As  the  case  stands,  there 
Is  nothing  to  submit  to  a  Jury.  (The  plaintiff 
speaks  of  an  uncertainty  respecting  method 
of  payment,  which  the  Jury  should  resolve. 
There  is  no  uncertainty  respecting  method, 
because  the  facts  disclose  nothing  resembling 
payment,  and  an  inference  of  payment  would 
be  contrary  to  the  law  defining  payment 
Other  suggestions  regarding  sending  the  case 
to  a  Jury  ignore  the  fact,  which  the  plain- 
tiff cannot  be  permitted  to  evade  or  mini- 
mize, that  the  aiq;>llcant  failed  to  perfect 
insurance. 

In  strictness  the  petition  failed  to  state  a 
cause  of  action.  None  of  the  facts  proposed 
(or  the  imrpose  was  sufficient  to  show  walvpr. 
While  payment  was  alleged,  the  allegation  was 
accompanied  by  a  statement  that  the  plain- 
tiff did  not  know  how  payment  was  made. 
The  allegation  therefore  reduces  to  a  con- 
clusion, accompanied  by  a  confession  that  the 
plaintiff  to  not  able  to  state  facts  on  which 
to  rest  the  conclusion ;  that  is,  facts  stating 
a  cause  of  action.  The  opening  statement 
of  counsel  for  plaintiff  has  been  quoted. 
When  counsel  for  the  defendant  had  con- 
cluded his  opening  statement,  the  whole  case 
was  In  fact  before  the  court,  and  the  court 
evidently  regarded  the  motions  for  Judgment 
as  a  final  submission.  In  announcing  Its 
dedslon  the  court  said: 

The  plaintiff  havmg  asked  jadgment  upon 
th«  pleadings,  statements,  and  stipulation,  and 
the  defendant  having  asked  the  same  relief, 
the  court  has  considered  them  both  together. 


"It  is  apparent  to  the  court  that  the  parties 
have  framed  the  pleadings  and  made  the  admla- 
sions  for  the  pnrpose  of  having  the  matter 
settled  in  this  manner  if  possible,  and,  while  it 
is  not  perhaps  a  part  of  this  lawsait,  I  think  it 
is  very  commendable  on  the  part  of  counsel  to 
endeavor  to  get  together  In  that  way,  and 
shorten  suits  of  this  character,  if  they  can.  I 
certainly  want  to  put  on  record  ny  approval 
ta  that  method  of  trying  it" 

The  brief  for  the  plaintiff  contains  no 
suggestion  that,  if  the  case  were  returned 
to  the  district  court,  any  fact  favorable  to 
the  plaintiff  could  be  produced  In  addition  to 
those  which  have  already  been  discussed. 
Under  these  circumstances,  the  litigation 
ought  to  end.  ' 

The  Judgment  of  the  district  court  Is  re- 
vised, and  the  cause  is  remanded,  with  di- 
rections to  enter  Judgment  for  the  defendant. 

All  the  Justices  concurring. 


(Ui  Kan.  E») 

.  HOPPER  V.  WILSON  &  CO.    (No.  23793.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Behearing  Denied  July  8,  1922.) 

(Syttahv*  tv  the  Court.) 

Master  antf  servant  ^»39&<-Conpensatloa 
claimant's  widow  nnst  make  dalm  within  six 
months. 

Where  an  employer  makes  settlement  with 
an  injured  employee,  obtaining  a  release  of  all' 
claims  on  hia  part  under  the  Workmen's  Com- 
pensation Act,  and  some  months  later  the  em- 
ployee dies,  an  action  by  his  widow  under  that 
law  cannot  be  maintained  unless  a  claim  upon 
the  employer  has  been  made  in  her  behalf  with- 
in six  months  after  her  husband's  death. 

Appeal  from  District  Court,  Wyandotte, 
County. 

Acti<m  by  Mary  B.  Hopper  against  Wilson 
&  Go.,  In  which  a  demurrer  to  plaintiffs 
evidence  was  sustained  and  she  appeals.  Af- 
firmed. 

C.  A.  Bowman,  of  Kansas  City,  for  appel- 
lant 
O.  Ii.  Miller,  of  Kansas  City,  for  appellee. 

MASON,  J.  The  widow  of  J.  N.  Honper 
Inrought  this  action  under  the  Workmen's 
Conv^isation  Act,  alleging  that  his  death 
was  due  to  injuries  received  while  in  the 
employ  of  .the  defendant  A  demurrer  to  her 
evidence  was  sustained,  and  she  appeals. 
One  ground  ui>on  which  liability  Is  denied 
is  that  no  claim  for  compensation  wss  made 
within  six  months  after  the  death  of  the 
plaintiff's  husband. 

Hopper  was  injured  April  18,  1918.  Ho 
executed  a  statutory  release  in  considera- 
tion of  the  payment  of  $25  May  7, 1918.    He 
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died  September  28,  1018,  the  certlflcate  of 
d^th  stating: 

"Th«  cause  of  death  was  as  follows:  Pnen' 
monia  (lobar).  Contributory  valvular  heart 
disease." 

The  plaintiff  made  a  demand  for  arbltra 
tlon  Aogust  15,  1919,  this  being  tbe  first 
notice  given  to  the  defendant  of  a  claim  that 
her  husband's  death  was  due  to  tbe  injury 
referred  to.    Tbe  statute  provides: 

"Proceedings  for  the  recovery  of  compensa- 
tion under  this  act  shall  not  be  maintainable 
nnless  written  notice  of  the  accident,  stating 
the  time,  place  and  particulars  thereof,  and 
tbe  name  and  address  of  the  person  injured,  has 
been  given  within  ten  days  after  the  accident, 
and  nnless  a  claim  for  compensation  ban  been 
made  within  three  months  after  the  accident  qr 
in  case  of  death,  within  six  months  from  tbe 
date  thereof.  Such  notice  shall  be  delivered  by 
registered  mail,  or  by  delivery  to  the  employer. 
The  want  of,  or  any  defect  in  such  notice,  or  in 
its  service,  shall  not  be  a  bar  unless  the  em- 
ployer proves  that  he  has,  in  fact,  been  there- 
by prejudiced,  or  if  such  want  or  defect  was 
occasioned  by  mistake,  physical  or  mental  in- 
capacity or  other  reasonable  cause,  and  the 
failure  to  make  a  claim  within  the  period 
above  specified  shall  be  a  bar:  Provided,  how- 
ever. That  in  case  of  incapacity  of  an  injured 
employee  the  limitation  herein  shall  not  run 
during  such  incapacity."  Oen.  Stat  1915,  f 
6916. 

Whatever  may  be  tbe  rule  under  otber  clr- 
'cumstances  we  think  in  tbe  situation  bere 
presented  the  statute  is  to  be  interpreted  as 
requiring  the  making  of  a  claim  by  the  plain- 
tiff after  ber  husband's  death  and  within 
six  months  of  its  occurrence.  Sucb  a  re- 
quirement is  in  keeping  with  the  spirit  and 
policy  of  the  law  because  the  defendant,  hav- 
ing settled  with  her  husband  during  bis  life- 
time, had  no  reason  to  anticipate  the  making 
of  a  further  demand,  and  the  assertion  of 
one  after  tbe  lapse  of  six  months  (in  this 
tnstance  over  ten  months)  might  well  find  it 
disabled  from  obtaining  the  information  and 
preserving  tbe  evidence  necessary  for  a  de- 
fense. It  does  not  appear  that  any  claim 
for  compensation  was  made  upon  tbe  de- 
fendant by  tbe  injured  employee,  but  tbe 
settlement  made  with  him  would  render  that 
fact  immaterial  as  between  them.  But  this 
settlement  having  been  effected,  the  defend- 
ant was  justified  In  assuming,  in  the  ab- 
sence of  any  notice  to  the  contrary,  that  tbe 
whole  affair  was  ended,  and  in  treating  it 
as  a  closed  incident.  While  the  plaintiff 
pleaded  that  tbe  release  was  entered  into 
under,  a  mutual  mistake  of  fact  as  to  the 
nature  and  extent  of  tbe  employee's  injuries, 
and  that  the  consideration  therefor  was  so 
grossly  inadequate  as  to  amount  to  a  fraud, 
these  contentions  were  abandoned  on  the 
trial.  Even  tf  tbe  defendant  bad  known  of 
tbe  death,  there  was  no  reason  to  connect  it 
with  tbe  accident  especially  in  view  of  tbe 


causa  assigned  In  the  certlflcate.  Whatever 
considerations  make  it  desirable  that  a  daim 
for  compensation  shall  be  made  upon  tbe 
employer  within  six  months  after  tbe  death 
of  tbe  employee  in  any  case  apply  fully  here. 

Under  our  Compensation  Act  the  statute 
of  limitations  burins  to  run  against  the 
claim  of  the  depaidents,  as  well  as  that  of 
the  injured  employee  from  the  time  of  the 
accident,  but  we  do  not  regard  this  fact  as 
throwing  any  light  oa  the  interpretation  of 
the  language  nnder  consideration.  Tbe  fix- 
ing of  the  period  of  lunitatTon  rests  of  course 
wholly  with  tbe  Legislature,  and  tbe  policy 
of  requiring  a  compensation  action  by  de- 
pendents to  be  brought  within  a  fixed  time 
from  tbe  accident  does  not  necessarily  rest 
upon  the  theory  of  the  Identity  of  their  de- 
mand with  that  of  the  employee. 

In    British   Columbia    the   making   of   a 
claim  under  tbe  Compensation  Act  after  tbe 
death  of  the  injured  employee  has  been  held 
tmnecessary,  where  one  had  previously  been 
made  in   behalf  of   tbe  injured   workman. 
Moffatt  V.  Crow's  Nest  Coal  Co.,  12  D.  L.  ». 
1913,  642,  643.    Tbe  statute  there  involved 
differed  from  our  own  in  not  containing  tbe 
specific  provision  that  "the  failure  to  make  a 
claim  within  tbe  period  above  specified  shall 
be  a  bar."    The  plaintiff  suggests  that  such 
a  provision  Is  to  be  Implied  from  the  fact 
that  the  failure  to  give  notice  of  the  acci- 
dent (as  distinguished  from  making  a  claim 
for  compensation)  was  made  a  bar  only  In 
case    prejudice    to    tbe    employer    resulted 
therefrom.    Such  a  distinction  does  not  ap- 
pear to  have  been  the  ground  of  the  deci- 
sion, which  Is  based  upon  a  purpose  to  carry 
out  tbe  intention  of  tbe  act  by  a  liberal  con- 
struction thereof.    The  claim  is  treated  much 
as  a  notice,  and  is  so  spoken  of  in  the  opin- 
ions, while  tbe  headnotes  refer  only  to    a 
"notice  of  Injury,"    There  the  claim  for  com- 
pensation was  made  one  week  after  the  ac- 
cident, and  death  ensued  two  weeks  later, 
before   any   further   proceedings   had    been 
taken,  and  while  the  claim  was  still  pending. 
Quite  obviously  the  claim  then  made  may 
have  been  sufficient  to  protect  the  employer 
from  a  stale  demand — to  warn  htm  Uiat  a 
claim  was  about  to  be  made  and  thus  put 
him  on  his  guard.    But  sucb  is  far  from  the 
case  here.    Tbe  steps  that  bad  been  taken — 
the    settlement    and    release — so    far    from 
warning  the  employer  of  tbe  project  of  a 
further  demand,  tended  to  lull  blm  Into  se- 
curity In  the  belief  that  tbe  whole  affair  had 
been  finally  di^osed  of. 

In  Michigan  a  new  claim  In  behalf  of  the 
dependents  is  required  where  the  employee's 
Injuries  result  In  his  death  pending  the  al- 
lowance of  his  own  demand.  Curtis  v.  Sla- 
ter Const  Co.,  202  Mich.  673,  168  N.  W.  9S8. 
Tbe  statute  there  involved  has  some  features 
which  vrere  given  weight  in  reaching  this 
conclusion,  and  which  are  not  found  In  oar 
law;    for  Instance  tbe  dependents  are  ex- 
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press]/  declared  not  to  be  parties  In  Interest 
to  a  proceeding  by  the  employee  fOr  the  en- 
forcement of  his  demand,  and  the  daim  of 
the  dependents  is  required  to  be  signed  by 
them  or  by  some  one  In  their  behalf.  We  re- 
gard the  decision,  however,  iii  its  general 
aspect  as  tending  to  support  the  view  we 
have  taken. 

The  defendant  also  nrges  that  there  was 
not  snfflcient  evidence  that  the  employee's 
death  was  dne  to  the  accident,  and  that  the 
release  barred  the  plaintiff's  claim  as  well 
as  that  of  her  husband.  In  view  of  the  con- 
elusion  already  announced,  it  will  not  be 
necessary  to  consider  these  matters. 

The  Judgment  Is  afBnned. 

All  the  Justices  concurring. 


<1U  Kan.  671) 

STATE  ex  rel.  HOPKINS,  Atty.  Gea.,  v. 
RAYU     (No.  23914.) 

(Supreme  (Tourt  of  Kansas.    June  10,  1922.) 

(BvtUibvt  hv  Bdatortal  Staff.) 
Officers  €=974(2)— Supreme  Court  must  try  ap- 
peal from  Judgment  of  ouster  tike  any  other 
appeal  and  will  not  consider  new  evidence. 
Gen.  St.  1915.  S  7C15  (Code  Civ.  Proc.  i 
«86m),  and  Gen.  St.  1915,  g  7484  (Code  dv. 
Proc.   I  580),   providing   Supreme   Court  may 
receive  farther  testimony,  etc.,  did  not  confer 
original  jurisdiction  on  the  Supreme  Court  up- 
on an  appeal  from  a  judgment  of  ouster  from 
office  under  Laws  1911,  c.  237,  Gen.  St.  1915, 
${  7603-7618  (Code  Civ.  Proc.  §§  686a-686p), 
and  it  will  not  consider  new  evidence. 

Opinion  denying  a  rehearing. 
For  main  opinion,  see  110  Kan.  576,  204 
Pac.  1002. 

POKTEK,  J.  In  a  motion  for  rehearing 
it  is  urged  that  appellant's  contention  re- 
specting tho  procedure  in  this  court  upon  an 
appeal  from  a  judgment  of  ouster  under 
chapter  237,  Laws  1911  (Gen.  Stat  1915,  g{ 
7603-7618  [Code  Civ.  Proc.  f|  686a-686p]), 
was  not  given  sufficient  consideration.  In 
the  original  briefs  the  point  was  raised  in 
the  following  language  and  without  the  cita- 
tion of  any  authorities: 

'Vow  as  we  understand  proceedings  of  this 
-character  this  honorable  court  retries  this  case, 
that  is  to  say,  this  court  passes  upon  ques- 
tions of  fact,  as  well  as  questions  of  law,  and 
Wc  respectfully  submit  that  after  reading  all 
-of  this  testimony,  your  honors  must  come  to 
the  conclusion  that  the  testimony  is  insufficient 
to  find  this  defendant  guilty  of  willful  miscon- 
-dnct  hi  office." 

The  statute  provides  that — 

"In  an  appeals  *  *  '  the  Supreme  Court 
may  receive  further  testimoay,  and  may  adopt 


any  procedure,  not  Inconsistent  with  this  act, 
which  it  may  deem  necessary  for  a  fall'  and 
final  hearing  and  determination  of  the  cause; 
and  said  court,  on  appeal,  shall  either  affirm  the 
judgment  of  the  lower  court,  or  enter  such 
final  judgment  as  it  deems  that  Justice  may 
require."  Gen.  Stat  191S.  i  7615  (Code  Civ. 
Proc.  i  68&n). 

This  statute  is  substantially  the  same  as 
section  SSO  of  the  amended  Civil  Code  (Gen. 
St  1915,  S  7484),  which  reads: 

"In  all  cases  except  those  triable  by  a  Jury, 
as  a  matter  of  constitutional  right  the  Su- 
preme Ciourt  may  receive  further  testimony,  al- 
low amendments  of  pleadings  or  process,  and 
adopt  any  procedure  not  inconsistent  with  this 
act  which  it  may  deem  necessary  or  expedient 
for  a  fuU  and  final  hearing  and  determination 
of  the  cause." 

Section  580  was  considered  in  the  case  of 
Hess  T.  Conway,  93  Kan.  246^  144  Pac.  205, 
and  it  was  said  in  the  opinion : 

"This  court  cannot  consider  the  new  evi- 
dence. If  it  had  a  thought  of  doing  so  it  would 
be  obliged  to  grant  the  adverse  party  time  to 
produce  countervailing  evidence,  which  might 
possibly  include  impeaching  evidence.  The  ap- 
pellants would  then  likely  desire  to  make  a 
showing  in  rebuttal.  The  result  would  be  that 
the  court  would  have  before  it  for  determina- 
tion a  case  which  the  district  court  could  not 
identify  as  one  which  it  bad  decided,  and  so 
this  court  would  be  plunged  into  an  exercise 
of  original  and  not  appellate  jurisdiction. 

"In  the  ease  of  In  re  Burnette,  73  Kan.  t>09, 
85  Pac.  575,  the  distinction  between  original 
and  appellate  jurisdiction  was  pointed  out  as 
well  as  the  lack  of  power  on  the  part  of  the 
Legislature  to  confer  original  jurisdiction  on 
this  court.  The  constitution  creates  the  court 
as  it  creates  the  legislature,  and  that  instru- 
ment which  both  the  court  and  the  legislature 
must  respect  and  obey,  expressly  limited  the 
court's  original  jurisdiction  to  proceedings  in 
quo  warranto,  mandamus,  and  habeas  corpus, 
and  granted  to  the  legislature  no  power  to  con- 
fer any  but  appellate  jurisdiction."  93  Kan. 
pp.  248,  249,  144  Pac.  206. 

The  original  opinion  in  the  case  at  bar 
cited  State  v.  Lyons,  97  Kan.  588,  155  Pac. 
936,  an  appeal  by  the  state  from  a  Judgm^it 
refusing  to  oust  a  member  of  ths  board  of 
county  commissioners,  which  was  affirmed 
solely  upon  the  ground  that  there  was  suf- 
ficient evidence  in  the  abstracts  to  sustain 
the  material  portions  of  each  finding.  In 
the  present  case  it  might  well  have  been 
said,  as  it  was  said  in  the  IjfouB  Case: 

"No  useful  purpose  would  be  subserved  by 
debating  the  matter,  and  the  ordinary  rules, 
long  established  and  well  understood,  govern." 
97  Kan.  p.  589,  153  Pac.  936. 

In  Wideman  v.  Faivre,  100  Kan.  102,  163 
Pac.  619,  Ann.  Cas.  1918B,  1168,  it  was  said: 

"The  Supreme  Court's  jurisdiction  is  invaria- 
bly and  exclusively  original  or  appellate.    Thero 
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to  Barer  «  eonfiisfon  or  blends  of  both"  (dt- 
ing  Heat  y.  Conway,  gopra,  and  other  ded- 
aiona).  100  Kan.  p.  108>  163  Pae.  621,  Ann, 
Oaa.  I918B,  116a 

In  tbe  original  opinion  we  beld  that  thnre 
was  sofilctent  evidence  to  mistaln  tbe  JndK- 
ment  of  onster.  Nothing  saggeated  fax  tbe 
petition  for  rehearing  baa  altered  onr  view 
of  the  matter,  and  tbe  rehearing  to  dented. 

All  the  JnstloeB  concurring. 


(Ul  Kan.  420) 

MOORE  V.  NORTH  RIVER  INS.  CO. 
(N«.  23784.) 

(Supren*  Conrt  of  Kanaaa,    June  10^  19S2.) 

(BflUbii*  tp  <k«  OonrtJ 

1.  PleadlBf  «=3l2g(2)— Fallare  to  aaawer  al- 
legattoB  of  potKloa  aa  to  asoaoy  bald  t*  oaa- 
atituto  aa  admlaaloa  ef  tho  ageacy. 

In  an  action  on  an  inaniaaca  policy,  the  pe- 
tition alleged  that  the  peraon  ,who  toolc  the  ap- 
Idication  was  the  agent  of  the  inanrance  eom- 
pany.  \Held,  that  the  coort  properly  mled  that 
the  failnre  of  the  anawer  to  deny  the  fact  under 
oath  amonnted  to  an  admiaalon  of  the  agency. 
Code  Of.  Proc.  f  110  (Oen.  St  1916,  |  7002); 
Honii4^  ▼.  Bailroad  Co.,  86  Kan.  672,  118  Pae. 
60,  38  L.  B.  A.  (N.  a)  828^  Ann.  Caa.  1018A, 
20& 

2.  laaaraaea  •s»l63('/2)— That  aatomoblla 
owaed  by  plalatHT  bad  tfifforeat  factory  aan- 
ber  tnm  that  atatad  la  policy  lasarlag  auto- 
Bioblle  agaiaat  tbeft  haid  not  to  praduda  re- 
eovory  oa  policy. 

In  an  action  upon  a  farm  automobile  policy, 
insuring  a  certain  Ford  roadster  No.  2,973^641 
against  loss  by  theft,  the  prindpal  defense  waa 
that  the  car  waa  not  the  property  of  the  plain- 
tiif.  The  defendant's  evidence  showed  that  a 
car  of  the  same  deacription  and  make,  bearing 
the  aame  factory  number,  waa  purchased  from 
the  factory  long  prior  to  the  issuance  of  the 
policy,  and  was  then  in  the  possession  of  the 
purchaser  in  New  Yorlc  City.  Helt^,  that  the 
number  of  the  car  stated  in  the  policy  waa  a 
mere  matter  of  description;  it  was  the  particu- 
lar car  wMch  the  defendant  insured  and  not 
the  niunber;  and  kM  further,  that  the  court 
properly  refused  to  instruct  tiiat,  even  if  the 
jury  believed  from  the  evidence  that  plaintiff 
owned  the  Ford  motor  car  when  the  policy  waa 
issued,  they  must  find  for  the  defendant,  un- 
less they  believed  from  the  evidence  that  the 
ear  bore  the  number  stated  in  the  policy. 

3.  Inaaraace  «=s>IG3(</2)  — Inatnictlon  that 
plalatHT  could  aot  recover  oa  automobile 
policy,  after  third  party  had  purohaaed  aad 
waa  la  posaesalen  of  autonoMIe  with  sane 
factory  aamber  as  that  deaoribed  la  pdhqr 
praporly  rafuaed. 

In  such  a  case,  -an  inatruction  was  properly 
refused,  which  charged  that,  if  the  Jury  believ- 
ed from  the  evidence  that  in  1910  a  third  per- 
son purchased  a  Ford  car  of  that  number  and 


had  alnee  been  ia  tk»  ewtfawona  peaaeaaion 
thereof,  it  waa  their  doty  to  And  for  the  de- 
fendant. 

Appeal  from  Dtotrtct  Oonrt,  Montgomery 
County. 

Action  by  Chester  Moore,  a  minor,  by  E. 
H.  Moo^  hla  father  and  next  friend,  against 
tbe  Nortb  Biver  Insurance  Company,  a  cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant appeala.    Affirmed. 

0.  O.  Crow  and  J.  W.  Broaddua,  both  of 
Kansas  City,  Mo.,  and  Lester  O.  Seacat,  of 
Independence,  for  appellant 

Tbos.  B.  Wagstaff  and  Grace  A.  MUea,  both 
of  Independence,  ftor  anDdlec; 

POBTEB,  J.  The  action  was  upon  a  tMim 
automobile  policy  Insuring  a  certain  Ford 
roadster.  No.  2,078,641,  against  loea  by  theft 
for  one  year.  The  answer  alleged  that,  when 
the  policy  was  Issued,  tbe  car  was  not  the 
property  of  tbe  plaintiff  but  belonged  to 
some  othee  person  from  whom  it  had  been 
stolen.  As  a  further  defense,  it  was  alleged 
that  tbe  plaintiff  falsely  stated  to  tbe  agent 
of  tbe  company  that  be  had  paid  $500  for  the 
car,  which  representation  the  plaintiff  knew 
to  be  false;  that  defendant  relied  upon  the 
statement;  and  that,  by  reason  thereof,  the 
policy  become  void.  Tbe  answer  tendered 
back  to  plaintiff  tbe  premium  paid.  The 
reply  was  a  general  deniaL  Tbe  trial  re- 
sulted in  a  verdict  and  Judgment  tax  ^ain- 
tlff.    Defendant  appeals. 

The  plaintiff,  who  was  a  minor,  testUed 
that  bis  father  purchased  tbe  automobile 
from  plalntUTs  uncle  and  paid  |476  for  it; 
that  bis  father  gave  the  car  to  bim ;  that  be 
was  present  when  the  policy  was  Issued; 
that  Mr.  Cunningham,  tbe  agent  of  the  com- 
pany, put  tbe  value  on  the  car ;  that  be  blm- 
aelf  did  not  know  tbe  number  of  the  car,  al- 
though he  bad  looked  at  It ;  that  bis  father 
gave  the  number  to  Cunningham.  Tbe  plain- 
tiff also  called  Mr.  Cunningham,  who  testi- 
fied that  he  wrote  the  application  and  sent  it 
to  tbe  company's  agent  at  Wellington,  Kan.; 
that  be  insured  two  cars  at  the  same  time, 
one  the  roadster  in  question,  and  a  touring 
car  which  l>^onged  to  plaintiff's  father,  who 
gave  bim  the  number  of  the  roadster  from 
the  Kansas  license  receipt — 'Yead  it  to  me 
from  the  paper."  Tbe  witness  did  not  go  to 
the  car  to  examine  tbe  number;  the  car 
looked  to  him  the  same  as  a  new  one,  and  he 
knew  the  value  of  the  car  at  tbe  tbne;  be 
wrote  tbe  application,  and  tbe  plaintiff  mere- 
ly signed  It  Tbe  plaintiff  offered  testimony 
showing  that  the  car  was  In  the  garage  on  tbe 
farm  the  night  before  It  was  mtiodng  The 
doors  were  locked;  tbe  next  morning  the 
lock  showed  that  It  bad  been  pried  off;  the 
car  waa  gone. 
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[11  On  One  tttm  cxmnlTiatton  of  Mr.  Onn- 
ningii«Ti»,  the  Mfendant  Bought  to  show  that 
he  waa  not  the  agent  of  the  company  but 
merely  a  aoUdtor.  The  court- very  properly 
held  that,  as  the  petition  alleged  that  he  waa 
defendant's  agent,  the  failure  of  the  answer 
to  deny  that  fact  nnder  oath  amounted  to 
an  admission  of  agency.  The  mllng  waa  cor- 
rect. ClTll  Code,  I  110  (Oen.  St.  1915,  I 
7002) ;  Homlck  t.  Bailioad  Co.,  86  Kan.  572, 
118  Pac.  flO,  38  L.  B.  A.  (N.  S.)  826,  Ann.  Oaa. 
1913A,208. 

The  defendant  read  the  deposition  of  (me 
Charles  L.  Wachter,  taken  In  New  York  City, 
who  tesdfled  that  he  waa  the  owner  of  and 
In  posaeBBlOD  of  Ford  car  No.  2,973,841 ;  that 
he  purchased  It  from  the  Ford  factwy  long 
prior  to  the  Issuance  of  this  policy.  The 
depositions  of  two  other  witnesses  were  read, 
who  testified  that  they  had  examined  the  car 
and  that  the  number  given  by  Mr.  Wachter 
was  correct.  In  rebuttal,  the  plaintiff  offered 
In  evidence  the  Kansas  automobile  license 
which  gave  the  number  the  same  as  that 
stated  In  the  policy. 

[2]  We  are  unable  to  find  anything  sub- 
stantial In  the  defendant's  contentions. 
There  was  evidence  to  sustain  the  verdict, 
and,  of  course,  an  Instruction  directing  a 
verdict  for  the  defendant  would  have  been 
Improper.  The  court  was  right  in  refusing 
to  instruct  thal^  even  If  the  jury  believed 
from  the  evidence  that  plaintiff  owned  the 
Ford  motor  car  at  the  time  the  policy  was  Is- 
sned,  stin  they  must  find  for  the  defendant, 
unless  they  believed  from  the  evidence  that 
the  car  bore  the  number  stated  in  the  policy. 
The  number  of  the  car,  as  recited  In  the 
policy,  was  merely  a  matter  of  description. 
It  was  the  particular  car  which  the  def^id- 
ant  Insured  and  not  the  number.  It  Is  pos- 
sible that  there  was  a  mistake  in  issuing  the 
state  license,  and  the  wrong  number  might 
have  been  given,  which  would  account  for 
the  same  error  in  the  policy.  On  the  other 
hand,  there  was  evidence  Justifying  the  Jury 
In  flodlng  that  Che  number  stated  in  the  pol- 
icy was  correct. 

[S]  Another  requested  instruction  charged 
that,  if  the  Jury  believed  from  the  evidence 
that  in  1919  Charles  U  Wachter  purchased 
a  Ford  car  No.  2,973,641,  and  that  be  had 
since  been  In  the  continuous  possession  there- 
of tben  it  was  their  duty  to  find  for  the  de- 
f^dant.  To  have  given  such  an  instruction 
would  hare  been  error.  The  court  correctly 
charged  that,  if  plaintiff  was  not  the  owner 
of  the  automobile  which  defendant  company 
attempted  to  insure,  then  the  verdict  should 
be  for  the  defendant 

The  case  presents  nothing  but  issues  of 
fkct,  with  no 'conflict  in  the  evidence  upon 
any  matter  of  real  consequence.  The  Judg- 
ment is  alBrmed. 

AH  the  Justices  concurring. 
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HARVEY  V.  MISSOURI  PAC.  R.  CO. 
(Nol  23SM.) 


(Supreme  Court  of  Kansas.    June  10,  1922.) 


(ayttahut  ty  tht  Court.) 
Advene  possessloa  <8=>60(6)— Emlaest  do- 


maia  «=a3l9— Fee  owner  of  land  oondemned 
for  raHroad  p«rpoe6e  may  use  such  portion  of 
the  property  not  required  by  railroad;    fee 
owner's   ooeupaaoy   of   laad  ooademned  for 
railroad  purpose*  not  adverse  to  railroad. 
The  holder  of  the  fee  title  to  land  taken  un- 
der oendemnadon  proceedings  for  railway  pur- 
poses remains  the  owner  of  the  property,  and 
has  the  right  to  occupy  and  use  such  portion  of 
the  condemned  property  as  the  railway  com- 
pany does  not  actually  require  or  use  for  the 
proper,  safe,  convenient,  and  efSdent  discharge 
of  its  duties  as  a  public  carrier;   but  such  oc- 
cupancy and  use  is  neither  adverse,  hostile,  nor 
inconsistent  with  the  rights  of  the  railway  com- 
pany, nor  win  the  lapse  of  time  bar  the  rail- 
way company  of  its  rights  acquired  and  paid 
for  under  the  condemnation  proceedings. 

2.  Advene  possessloa  «=960(6)— Fee  owner's 
oocnpancy  of  land  oondemaed  by  railroad,  but 
not  used  by  it  for  IS  yean,  held  aot  to  give 
him  adverse  posseesloa. 

Certain  lands  of  plaintiff's  predecessor  in 
title  were  condemned  In  1879  for  railway  pur- 
poses. Hitherto  the  defendant  company  has 
not  used  or  needed  all  the  land  condemned,  and 
a  portion  of  it  has  been  continually  occupied 
and  nsed  by  the  plaintiff  and  his  predecessors 
in  title.  Held  that,  as  plaintiff  and  his  prede- 
oessors  in  title  were  strictly  within  their  rights 
in  occupying  and  using  that  portion  of  the 
property  not  yet  required  for  railway  purposes, 
there  has  been  no  adverse,  hostile,  inconsistent 
use  to  the  prejudice  of  the  railway  company, 
nor  has  the  latter  been  excluded  so  as  to  give 
rise  to  an  independent  right  founded  on  15 
years'  adverse  possession;  and  an  action  on 
the  part  of  the  fee  title  holder  to  quiet  his 
title  against  the  railway  company  cannot  be 
maintained. 

Appeal  from  District  Court,  Osborne 
Ooonty. 

Suit  by  J.  W.  Harvey  against  the  Missouri 
Padflc  Railroad  Company.  Judgment  for 
plaintiff  and  defendant  appeals.  Reversed 
and  remanded,  with  instructions  to  enter 
Judgment  for  defendant 

Waggener,  Challis  &  Brown,  of  Atchison, 
and  N.  C.  Else,  of  Osborne,  for  appellant 

H.  McCaslin  and  Edgar  C.  Bennett,  both  of 
Osborne,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
suit  to  quiet  his  title  to  some  land  in  Os- 
borne which  was  condemned  in  1879  for  rail- 
way side  tracks,  depots,  workshops,  water 
station,  and  stodcyards.  Plaintiff  is  the  suc- 
cessor in  title  to  the  fee  holder  of  1879,  and 
the  defendant  is  the  successor  of  the  railway 
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corporation  for  whose  use  the  property  was 
ctrndenmed. 

Notwithstanding  the  lapse  of  years  and 
the  general  development  of  that  community, 
only  a  limited  i>ortlon  of  the  land  condemned 
In  1879  has  yet  been  nsed  or  needed  for  rail- 
way purposes — ^the  usual  hundred-foot  strip 
for  a  right  of  way.  During  this  long  interim 
successiTe  holders  of  the  fee  title  have  bad 
uninterrupted  use  and  enjoyment  of  the  con- 
demned land  to  within  50  feet  of  the  center 
of  the  railway  track.  Sncroachlng  to  that 
limit  there  were  built  and  maintained  for 
many  years  (from  1885  to  1901)  the  stables 
and  buildings  of  a  county  fair  association 
which  then  owned  the  property.  These 
structures  have  now  been  removed,  but  the 
present  owner  and  plaintiff  has  a  stockyard 
and  scales  worth  $200  on  the  property  in- 
volved herein.  The  plaintifC  says:  "I 
brought  this  suit  to  find  out  if  I  did  own  it 
or  didn't." 

[1,2]  Since  the  plaintiff  holds  the  fee  ti- 
tle, he  is,  of  course,  the  owner,  nor  did  he 
need  to  bring  any  suit  to  quiet  his  title. 
Kansas  Cent.  Ry.  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190.  One  whose  property  Is  sub- 
jected to  condemnation  for  railway  or  other 
public  uses  is  none  the  less  the  owner  of  the 
fee  and  holder  of  the  ultimate  title.  He  has 
what  the  law  calls  the  servient  estate.  The 
party  for  whose  use  the  condemnation  was 
made  has  what  is  called  the  dominant  es- 
tate. And,  while  the  fee  holder,  after  con- 
demnation and  compensation,  may  not  inter- 
fere with  the  rights  of  the  holder  of  the  dom- 
inant estate,  yet  as  owner  he  may  still  con- 
tinne  to  use  the  property  for  any  purpose 
which  does'  not  frustrate  the  public  aims 
and  ends  for  which  the  property  was  con- 
demned. If  gold,  diamonds,  or  other  miner- 
als lay  beneath  the  main  line  of  this  rail- 
way within  the  hundred-foot  limit  now  actu- 
ally used  for  railway  purposes,  these  min- 
erals would  belong  to  the  plaintiff,  and  he 
might  mine  for  them  so  long  as  he  did  not 
interfere  with  the  operation  of  the  railway 
nor  Imperil'  the  surface  support.  Railroad 
Co.  V.  Schmuck,  69  Kan.  272,  76  Pac.  836. 
If  the  railway  at  Osborne  should  be  aban- 
doned or  relocated  elsewhere  than  on  plain- 
tiff's property,  the  dominant  estate  would  ter- 
minate, and  the  defendant's  rights  acquired 
by  condemnation  would  terminate  and  revert 
to  the  plaintiff. 

It  was  not  necessary  for  the  condemnation 
commissioners  In  1879  to  limit  the  amount  of 
land  to  be  condemned  for  railway  purposes 
to  the  actual  acreage  required  at  that  time. 
In  the  exercise  of  their  discretion  they  could 
look  to  the  future,  and  to  the  gradually  ex- 
panding need  for  switchyards,  sidings,  work- 
shops, and  the  like,  and  condemn  such 
amount  as  seemed  reasonable  to  them.  Nor 
waa  this  any  hardship  on  the  owner.  He 
was  paid  for  the  land  taken ;  and  yet  he  and 


his  snocessors  in  title,  down  to  and  indadtng 
the  plaintiff,  have  none  the  less  enjoyed  the 
possession,  emblements,  and  profits  of  most 
of  the  condemned  property  for  all  these 
years.  Of  course,  so  long  as  the  railway 
company  did  not  need  all  the  property  con- 
demned, the  successive  fee  title  holders  werr« 
strictly  witliln  their  rights  in  occupying  and 
using  it  But,  since  they  were  within  their 
rights  in  using  and  occupying  the  property, 
and  because  hitherto  the  defendant  and  Its 
predecessors  have  not  needed  all  the  property 
condemned  in  1879,  there  could  be  no  such 
thing  as  adverse  or  inconsistent  use,  nor 
could  there  be  adverse  possession  for  Ifi  years 
so  as  to  found  an  independent  title,  and  thus 
bar  the  railway  company  of  Its  rights  ac- 
quired by  condemnation.  Before  the  15 
years'  bar  could  give  rise  to  a  right  to  ex- 
clude the  defendant,  it  would  be  necessary  to 
show  that  during  that  time  the  plaintiff  had 
occupied  the  property  to  the  prejudice  of  the 
defendant;  that  the  defendant  during  that 
Interval  had  needed  the  property  for  rail- 
way purposes,  but  had  been  excluded  there- 
from by  the  plaintiff  or  his  predecessors 
in  title.  It  was  not  necessary  for  the  rail- 
way company  to  make  some  pretended  uso  of 
all  the  condemned  property,  to  the  exclusion 
of  the  successive  fee  title  holders,  In  order 
to  preserve  its  rights.  The  defendant  was 
not  required  to  clutter  up  the  outlying  por- 
tions of  the  tract  with  old  ties,  rails,  or  other 
Junk  merely  to  assert  Its  dominant  estate  and 
discommode  the  owner  of  the  fee.  Such  mere 
pretended  use  would  have  been  an  invasion 
of  the  rights  of  the  fee  title  holder,  who  al- 
ways had  and  stlU  has  such  rights  of  enjoy- 
ment, use,  and  possession  as  do  in  no  way 
impair  or  Interfere  with  the  proper,  safe,  con- 
venient, and  efficient  discharge  of  the  de- 
fendant's duties  as  a  public  carrier.  In  V. 
P.  Ky.  Co.  V.  Kindred,  43  Kan.  134.  136,  23 
Pac.  112,  it  was  said: 

"In  Railway  Co.  v.  Alien,  22  Kan.  285,  this 
court  decided  that,  wliere  the  railway  company 
has  only  an  easement,  the  proprietor  of  the  soil 
retains  the  fee  of  the  land,  and  his  right  for 
every  purpose  not  incompatible  with  the  rights 
of  the  railway  company.  This  rule  is  recog- 
nized everywhere.  Although  the  abutting  land- 
owners have  cultivated  and  inclosed  part  of  the 
right  of  way  granted  by  Congress,  this  posses- 
sion cannot  be  considered  as  hostile  or  adverse. 
•  •  •  If  the  abutting  landowners  own  the 
fee  of  the  right  of  way,  they  may  use  the  land 
in  any  way  not  inconsistent  with  the  paramount 
rights  of  the  railway  company;  but  such  use 
will  not  give  them  adverse  iiosseBsion  so  as 
to  confer  title." 

In  Railway  Co.  v.  Bums,  70  Kan.  627,  629, 
79  Pac.  238,  it  was  said: 

"The  right  acquired  by  a  railroad  company  by 
condemnation  proceedings  for  right  of  way,  de- 
pot grounds  and  terminal  facilities  dominates 
every  right  of  possession,  except  as  to  tb« 
owner  of  the  fee,  and  be  may  use  only  that 
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portion  which  is  not  in  immediate  nae  by  the 
company,  and  not  necessary  to  the  safe  and  con- 
renient  use  of  that  which  is  in  ac^al  •errice." 


We  recognize  that  this  case  is  not  neces- 
sarily controlled  by  those  dedsions  which 
have  had  to  deal  with  the  rlghta  of  occupants 
of  unused  portions  of  the  rights  of  way 
granted  by  Congress  to  the  Pacific  railroads, 
like  Railway  Co.  v.  Watson,  74  Kan.  494,  87 
Pat  687,  and  Railway  Co.  v.  Davenport,  102 
Kan.  513,  170  Pac  993;  and  we  note,  also, 
that  there  are  two  opposing  lines  of  authori- 
ties on  the  present  question,  2  O.  J.  225,  226; 
1  B.  C.  L.  737,  738,  and  citations ;  but  when 
it  is  kept  In  mind  that  these  condemnation 
proceedings  are  authorized  not  as  a  mere 
special  privilege  to  the  persons  who  form 
the  railway  corporation  nor  for  its  private 
profit,  but  are  In  fact  an  exercise  of  the 
state's  power  of  eminent  domain  to  provide 
the  public  with  a  modern  system  of  trans- 
portation and  a  modem  commercial  high- 
way, It  seems  more  logical  to  hold  that  rights 
acquired  under  such  proceedings  are  not  lost 
through  lapse  of  time  and  nonuse,  so  long 
as  the  railway  has  a  potential  need  of  them, 
and,  where  there  has  been  in  fact  no  ad- 
verse, hostile.  Inconsistent  use,  nor  prejpdi- 
cial  exclusion  of  the  holder  of  the  dominant 
estate.  If  at  sopie  future  time  the  hitherto 
unused  property  condemned  In  1879  should 
be  required  for  railway  purposes,  It  would 
seem  Illogical  to  say  that  the  state's  power 
of  eminent  domain  would  have  to  be  rein- 
voked,  and  that  condemnation  proceedings 
would  have  to  be  undertaken  again.  If  the 
property  in  dispute  Is  never  needed  for  rail- 
way purposes,  the  plaintlfT  remains  not  only 
the  owner  of  the  fee,  but  will  wmtlnue  as 
heretofore  to  possess  and  enjoy  It.  Under 
the  circumstances,  however,  he  has  establish- 
ed no  cause  of  action  against  the  railway 
company. 

Reversed  and  remanded,  with  instructions 
to  enter  judgment  for  defendant 

All  the  Justices  concurring. 


(lOT  p.) 

submitted  on  the  application  for  the  temporary 
injunction  tends  to  show  that  the  rates  ar« 
unjust  and  unreasonable,  and  do  not  provide 
an  adequate  return  on  the  property,  according 
to  the  valuation  placed  upon  it  by  its  owners, 
and  the  order  was  made  without  certain  evi- 
dence which  the  company,  at  the  request  of 
the  Commission,  had  agreed  to  furnish,  and 
was  made  without  notice  to  the  company  that 
it  would  be  made  at  that  time  in  the  absence 
of  the  evidence  requested. 


(Ill  Kan.  452) 
KANSAS    CITY 


LONG    DISTANCE 
PHONE  CO.  V.  BEED  at  al. 
(No.  23943.) 


TELE- 


June  10,  1922.) 


(Supreme  Court  of  Kansas. 

(Bullalut  Iv  the  Court.) 

Pakile    servioa    eommissions    «=32l— Distrlot 

Court     may     grant     temporary     Injunction 

anaiast  a  rate  order  of  the  Public  Utilities 

Commission. 

It  is  not  error  for  a  district  court  to  grant 

a  temporary  injunction  against  an  order  made 

by  the  Public  Utilities  Commission  adjudging 

current  telephone  rates  to  be  "just,  reasonable, 

eompen'atory,  and  lawful,"  where  the  evidence 


Appeal  from  District  Cloart,  Shawnee 
County. 

Action  by  the  Kansas  City  Long  Distance 
Telephone  Company  against  C.  M.  Reed  and 
others,  constituting  the  Public  Utilities  Com- 
mission, and  Ricliard  J.  Hopkins,  Attorney 
General,  to  vacate  and  set  aside  an  order  of 
the  Public  Utilities  (Commission.  From  an 
order  granting  a  temporary  injunction,  the 
defendants  appeaL    Judgment  affirmed. 

A.  B.  Helm,  Wm.  A.  Smith,  and  R.  C.  Har- 
vey, all  of  Topeka,  for  appellants, 

J.  B.  Tomllnson,  of  Independence,  Oodard 
&  Myers,  of  Topeka,  and  U  B.  Durham,  of 
ivansas  City,  Mo.,  for  appellee. 

MARSHALL,  J.  The  plaintiff  commenced 
this  action  to  vacate  and  set  aside  an  order 
made  by  the  Public  Utilities  C!ommissIon  on 
August  27,  1921.  The  defendants  appeal 
from  an  order  granting  a  temporary  injunc- 
tion. 

On  October  12,  1920,  the  plaintiff,  which 
operates  a  telephone  system  In  the  city  of 
Independence,  filed  an  application  with  the 
court  of  Industrial  relations  asking  for  per- 
mission t^  charge  higher  rates  for  telephone 
service  in  that  city.  On  August  8, 1921,  H.  A. 
Russell,  a  member  of  the  Public  Utilities 
Commission — that  commission,  under  chap- 
ter 260  of  the  Laws  of  1921,  having  taken 
over  the  regulation  of  the  rates  of  telephone 
companies — Aboard  the  application,  and  then 
requested  certain  additional  Information,  and 
stated  that  a  final  order  under  the  applica- 
tion could  not  be  made  until  that  Information 
had  been  furnished  by  the  plaintiff.  The 
plain  tier  agreed  to  furnish  the  Information, 
but  no  time  was  fixed  within  which  it  should 
be  furnished,  although  it  was  understood  by 
Commissioner  Russell  that  the  Information 
would  be  furnished  In  a  week  or  two.  The 
Information  asked  Involved  much  calculation. 
It  had  not  been  furnished  on  August  27, 
1921,  and  on  that  day,  without  further  notice 
to  the  plaintiff,  findings  and  an  order  were 
made  by  the  PubUc  Utillttes  (Commission,  as 
follows: 

"That  there  is  nothing  in  the  evidence  to  en- 
able the  Commission  to  determine  that  the 
rates  now  in  effect  and  authorized  to  be  charg- 
ed by  the  said  Kansas  City  Long  Distance  Tel- 
ephone (Company  at  its  exchange  in  Independ- 
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enee,  Eaa.,  are  not  Jnst,  eompensatonr,  and 
lawful  rates  to  be  charged  by  said  company. 

"The  Commlasion  fnrtber  finds  that,  assnm- 
ing  that  the  present  rates  are  too  low,  then 
the  applicant  has  failed  to  furnish  evidence 
upon  which  this  commission  could  base  a  fair, 
equitable,  and  lawful  rate  for  service  by  said 
company  in  said  dty  of  Independence. 

"It  is  therefore  by  the  Commisaion  consid- 
ered and  ordered,  and  the  Commission  finds: 
That  the  present  rates  authorized  and  charged 
for  telephone  service  by  the  ELansas  City  Long 
Distance  Telephone  Company  in  the  dty  of 
Independence  are  Just,  reasonable,  compensa- 
tory, and  lawful  rates  for  the  services  render- 
ed.   The  application  is  denied." 

On  the  bearing  of  the  application  for  a 
temporary  injunction,  the  district  court  made 
findings  of  fact,  the  tenth  finding  of  which 
was  as  follows: 

"The  testimony  introduced  st  this  hearing 
tends  to  show  that  the  rates  now  in  effect  at 
plaintiffs  exchange  at  Independence,  Kan.,  are 
unjust  and  unreasonable,  and  do  not  provide 
plaintifF  with  an  adequate  return  upon  the  val- 
uation placed  by  it  upon  its  property  used  and 
useful  at  such  exchange." 

The  defendants  argue  that  the  order  made 
by  the  Public  Utilities  Commission  amounted 
to  a  dismissal  of  the  application.  So  fau:  as 
the  rights  of  the  plaintiff  are  concerned,  this 
may  be  the  effect  of  the  order ;  the  plaintiff 
has  an  undoubted  right  to  present  another 
ai>pllcation  asking  for  an  Increase  In  its 
rates,  but  the  order  of  the  Commission  was 
not  a  dismissal  of  the  application.  The  order 
was  that  the  rates  were  "Just,  reasonable, 
compensatory,  and  lawful" — quite  a  different 
proposition  from  an  order  dismissing  the  ap- 
plication. 

The  Commission  had  unqualified  "authority 
to  ask  for  additional  Information,  but  suffi- 
cient time  should  have  been  given  in  which  to 
furnish  it  If  the  Oommlssion  desired  that 
it  be  furnished  within  a  given  time,  that 
time  should  have  been  named,  and  the  plain- 
tiff should  have  been  notified  concerning  It. 
The  Commission  was  not  justified  in  making 
the  order  that  it  did  make  without  fixing  a 
time  within  which  the  information  should 
have  been  furnished,  and  without  noticing 
the  defendant  that  the  order  would  be  made 
unless  the  Information  was  given  within  that 
time. 

There  was  evidence  to  support  all  that  was 
said  by  the  court  In  the  tenth  finding  of  fact 
It  is  true  that  the  finding  does  not  state  that 
the  rates  were  unjust,  unreasonable,  or  that 
they  did  not  provide  an  adequate  return  on 
the  proi)ert7,  but  It  was  not  necessary  that 
the  court  should  finally  and  conclusively  find 
those  facts  before  granting  a  temporary  in- 
junction. 

The  judgment  of  the  district  court  grant- 
ing a  temporary  injimction  U  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  ESS) 

STATE    ax    rel.   WHEELER,    C*.    Atty.,   V. 

BOARD  OF  EDUCATION  OF  CITY  OP 

FLORENtE  et  al.    (No.  24201.) 

(Supreme  Court  of  Kansas.    June  10,  1822.) 

(ByVabiu  hv  tKe  CourtJ 

1.  Sohools  and  school  dlstriett  «=942(2)— 8tat< 
ote  regulatino  annexation  to  eonsoiidated  dis- 
trict of  a  distriot  already  "established"  ■■- 
dor  specffled  aot  oonstrned. 

The  provisions  of  chapter  230,  Session 
Laws  of  1921,  regulating  the  manner  in  which 
a  school  district  eontiguons  to  a  consolidated 
or  union  district  "already  established  under  the 
act  of  toil"  might  become  a  part  of  such  con- 
solidated district,  is  held  to  apply  to  a  consoli- 
dated or  oniMi  (^strict  already  in  existence  at 
the  time  diapter  276,  Laws  of  1911,  was  en- 
acted; the  expression  "already  established,*'  as 
used  in  section  1  of  the  act  of  1921,  being  con- 
strued to  mean  putting  in  a  settled  or  an  effi- 
cient state  or  condition  an  existing  legal  or- 
ganization. Armstrong  v.  George,  84  Kan.  248, 
114  Pac.  209. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bstab- 
lish.] 

2.  Schools  and  school  districts  «=s>42  (2)— Con- 
solidation proceedings  not  In  aocordaaeo  with 
statutory  requlremeats  void. 

In  an  action  attacking  the  validity  of  pro- 
ceedings by  which  it  was  sttempted  to  conBoU- 
date  a  school  dirtrict  with  a  union  district 
which  had  been  in  existence  since  1908,  it  ia 
hel4,  that  the  failure  to  comply  with  the  re- 
quirements of  chapter  230  of  the  Session  Laws 
of  1921  rendered  the  proceedings  void. 

AK>eaI  from  District  Ck)art,  Marlon 
County. 

Action  by  the  State  of  Kansas,  on  the  re- 
lation of  John  B.  Wheeler,  County  Attorn^ 
of  Marion  Coimty,  against  the  Board  of  Eda- 
cation  of  the  City  of  Florence,  Kan.,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Oanse  &  Frith,  of  Emiwrla,  and  J.  C.  Rap- 
penthal  and  Geo.  W.  Holland,  both  of  Ros- 
sell,  for  appellants. 

John  B.  Wheeler  and  CSarpenter  ft  (Carpen- 
ter, all  of  Marlon,  for  appellee. 

PORTER,  J.  Under  die  law  as  It  existed 
In  1008,  school  districts  No.  4  and  No.  23, 
which  include  the  city  of  Elorence,  in  Marlon 
county,  were  consolidated  as  union  district 
No.  4.  Subsequently  the  Legislature  enacted 
chapter  275  of  the  Laws  of  1911,  governing 
the  consolidation  of  school  districts,  and  un- 
der that  act  school  district  No.  8  was  at- 
tached to  union  district  No.  4t.  - 

Under  chapter  230  of  the  Session  Laws  of 
1921,  the  L^slature  provided  the  manner  In 
whkdi  a  school  district  contiguous  to  a  con- 
s<didated  or  union  district  already  establish^ 
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ed  under  the  set  of  lOU  mlgbt  become  •  part 
of  mudi  nnlon  district.  School  district  No. 
77  of  Marlon  county  Ues  contlgnoos  to  un- 
ion district  No.  4,  and  In  inly,  1921,  an  a^ 
tempt  was  made  to  attach  It  to  No.  4;  but 
In  the  proceedings  the  reqnlremoitB  and  pro- 
Tlsions  of  chapter  230  of  the  Laws  of  1921 
were  entirely  Ignored.  The  purpose  of  this 
action  Is  to  prevent  the  board  of  education 
of  the  city  of  Florence  from  exercising  juris- 
diction and  control  over  the  property  and 
afTairs  of  school  district  No.  77.  The  plain- 
tiff prevailed,  and  the  defendants  appeal 
[1, 21  The  question  In  the  case  arises  over 
the  construction  to  be  given  to  certain  lan- 
guage In  section  1  of  the  act  of  1921,  which 
reads: 

"That  any  sebool  district  in  the  state  of  Kan- 
sas, adjacent  or  conUgaons  to  a  consolidated 
or  onion  district  alreadf  established  under  the 
provisioiis  of  chapter  276  of  the  Session  Laws 
of  the  State  of  Kansas  for  1911,  shall  become 
a  part  of  said  consolidated  or  union  district 
upon  complying  with  the  following  require- 
ments." 

The  defendants  Insist  that  union  school 
district  No.  4  was  not  already  established 
under  this  act  of  1911,  but  on  the  contrary 
that  it  was  established  under  the  law  as  It 
stood  in  1908.  In  the  last  analysis,  the  case 
turns  upon  the  meaning  of  the  word  "estab- 
lished" as  used  In  the  statute  of  1921.  A 
similar  question  was  before  the  court  in  Arm- 
strong V.  George,  84  Kan.  248,  114  Pac.  200, 
where  it  was  ruled: 

"A  high  school  is  established  within  the  pur- 
view of  chapter  210  of  the  Laws  of  1909,  con- 
cerning high  schools,  when  it  is  brought  op  to 
the  standard  and  meets  the  requirements  pre- 
scribed in  the  Barnes  high  school  law  (IJiws 
1906,  ch.  397),  although  the  school  was  in  ex- 
istence when  the  last-named  act  took  effect." 
(SyL  par.  1.) 

In  the  course  of  the  opinion,  Justice  Ben- 
son said : 

"It  is  contended  that  a  school  which  was  in 
existence  when  the  Barnes  law  took  effect  is 
not  established  under  that  law — that  to  estab- 
lish means  to  create,  to  found,  or  to  institute. 
On  the  other  band  the  defendants'  contention 
is  that  to  establish,  as  used  in  the  statute, 
means  to  make  stable;  to  confirm;  to  secure 
on  a  firm  basis,  as  by  recognition  or  favor. 
Tbeae  definitions  are  taken  from  Webster's 
dictionary,  and  merely  show  that  the  word  may 
be  used  in  different  senses.  •  •  •  ihe  sta- 
tus of  any  high  school  by  which  it  may  come 
under  the  operation  of  the  law  is  established 
when  it  is  made  to  conform  to  the  require- 
ments of  the  Barnes  law.  If  it  has  been  so 
estaMisbed  and  maintained  for  one  year,  it  is 
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within  the  operation  of  the  act  (rf  1909.  Re- 
ported cases  might  be  dted  wherein  the  word 
'establish'  has  been  held  practically  synony- 
mous with  create,  while  others  have  held  the 
meaning  of  the  word  to  be  to  confirm,  or  to 
ascertain  and  fix,  or  settle.  (8  Words  and  Ph. 
Jud.  Def.  pp.  2469-2474;  16  Oyc.  691.)  The 
particular  sense  in  which  the  word  is  used 
must  be  determined  by  the  context  and  the 
manifest  intent  and  scope  of  the  statute.  In 
determining  the  import  of  this  word  in  a  stat- 
ute of  Alabama  the  Supreme  Court  of  that 
state  said:  'It  is  as  often  employed  to  signify 
the  putting  or  fixing  on  a  firm  basis,  of  putting 
in  a  settled  or  an  efficient  state  or  condition, 
an  existing  legal  organization  or  institution,  as 
it  is  to  found  or  set  up  such  organization  or 
institution;  the  one  meaning  is  as  little  recon- 
dite, abstruse,  or  obscure  as  the.  other.'  (The 
State  ex  rel.,  etc.,  v.  Rogers  et  al.,  107  Ala. 
444,  468.)"  84  Kan.  260,  261,  114  Pac.  210. 

We  think  beyond  question  that  since  tlie 
enactment  of  diapter  276  of  the  Lews  of 
1911,  union  school  district  No.  4  has  per- 
formed Its  functions  solely  under  the  provl- 
slona  of  that  act,  although  the  district  ex- 
isted as  a  union  district  under  previous  stat- 
utes. The  effect  of  chapter  276,  Laws  of 
1911,  was  to  settle  upon  a  firm  basis  the 
organization  of  district  No.  4  whldi  was  al- 
ready In  existence.  The  act  of  1911  express- 
ly repealed  all  previous  laws  under  which 
district  No.  4  had  been  established.  There- 
fore it  must  be  held  that  at  the  time  the  act 
of  1921  was  passed,  district  No.  4  was  a  con- 
solidated or  union  district  already  establish- 
ed and  performing  its  functions  under  the 
provisions  of  the  act  of  1911.  We  have  not 
set  forth  any  of  the  reqnirementa  of  the  act 
of  1921  because  It  is  c(mceded  that  in  the  at- 
tempt to  attach  district  No.  77  to  union  dis- 
trict No.  4,  the  requirements  and  provisions 
of  the  act  of  1921  were  wholly  Ignored. 

We  agree  with  defendants'  8uggestl<m  in 
the  brief  that  the  law  is  cumberously  and  in- 
aptly worded.  Apparently  the  draughtsman 
was  much  ctmcemed  lest  it  might  be  thought 
the  L^fislature  was  attempting  to  enact  a 
law  which  would  affect  the  people  of  Arkan- 
sas or  Ifassachusetts  or  some  other  state. 
Twice  the  superfluous  expression,  "in  the 
state  of  Kansas,"  appears.  We  agree,  also, 
that  the  law  might  well  have  read,  "any 
school  district  adjacent  or  contiguous  to  a 
consolidated  or  imlon  district  shall  become 
a  part  of  such  consolidated  or  union  dis- 
trict," etc.  However,  the  intention  of  the 
Legislature  is  not  in  donbt 

This  disposes  of  the  only  question  present- 
ed to  the  trial  court,  and  it  follows  that 
the  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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(Ul  Kan.  tf!) 

BROWN  at  tl.  V.  HAMILTON,  Mayor,  et  al. 
(No.  241  r4.) 

(Sapreme  Court  of  Kansas.    Jane  10,  1022.) 

fSyllahut  by  the  Court.) 

Municipal  corporations  $=3292  (3)  — Religions 
and  benevolent  corporations   held  "resident 
property  owners,"  to  be  counted  In  determin- 
ing the  validity  of  petition  for  Improvements. 
The  proceedings  examined,  and  held  certain 
religious  and  benevolent  corporations  were  res- 
ident property  owners,  within  the  meaning  of 
the  statute  relating  to  street  improvements  in 
cities  of  the  second  dass. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Resident  Owner.] 

Appeal  from  District  Oonrt,  Reno  County. 

Action  by  L.  O.  Brown  and  others  against 
Wallace  Hamilton,  as  Mayor  of  the  City  of 
Nickerson,  and  others  for  injunction.  The 
relief  prayed  for  was  denied,  and  the  plain- 
tiffs appeaL  Reversed  and  remanded,  with 
directions  to  grant  injunction. 

Williams  &  Martindell,  of  Hntdiinson,  for 
appellants. 

W.  F.  Jones  and  Malloy,  Davis  &  White, 
aU  of  Hutchinson,  for  appellees. 

BURCH,  J.  The  action  was  one  to  enjoin 
the  issuance  of  bonds  to  pay  for  street  im- 
provements In  the  city  of  Nickerson,  a  city 
of  the  second  class.  The  relief  prayed  for 
was  denied,  and  the  plaintiffs  appeal. 

The  Christian  Church  and  the  Baptist 
Church  are  religious  corporations,  owning 
property  fronting  on  the  street  to  be  im- 
proved. The  6.  A.  R.  Hall  Association  and 
I.  O.  O.  F.  lodge  are  corporations  organized 
for  benevolent  purposes,  and  own  property 
fronting  on  the  street  to  be  improved.  The 
secular  affairs  of  the  religious  corporations 
are  controlled  by  a  board  of  trustees,  in 
whom  title  to  all  property  of  the  corporation 
vests.  The  corporations  as  such  have  the 
general  privileges  of  corporations,  to  the 
extent  necessary  for  transaction  of  ordinary 
affairs,  and  to  the  extent  necessary  to  ac- 
complish their  conrarate  purposes.  The 
benevolent  corporations  have  similar  privi- 
leges. Title  to  their  property  vests  in  the  cor- 
|)orations,  whose  affairs  are  managed  by 
boards  of  directors  or  trustees.  The  ques- 
tion is  whether  these  corporations  are  resi- 
dent property  owners,  within  the  meaning 
of  the  statute  relating  to  street  Improve- 
ments in  cities  of  the  second  class,  the  cost 
Of  which  is  chargeable  to  abutting  prop- 
erty. Gen.  Stat  1915,  {  1764.  In  strictness, 
residence  is  an  attribute  of  natural  persons, 
but  a  corporation  is  treated  as  a  person  and 
as  a  resident  of  a  locality  for  many  legal 
purposes,  and  the  question  is  one  of  statutory 
interpretation.  1 


Tills  court  has  held  that  public  corpora- 
tions, in  one  case  a  county  and  in  another 
a  board  of  education,  axe  not  residents  of 
taxing  districts,  within  the  meaning  of  the 
statute.  Osborne  County  v.  City  of  Od>ome, 
104  Kan.  671,  180  Pac.  233;  Dunsworth  t. 
City  of  Hutchinson,  109  Kan.  638,  190  Pac. 
89.  In  the  case  of  KUnm^le  v.  City  of  To- 
peka,  88  Kan.  370,  128  Pac.  367,  43  L.  R.  A. 
(N.  S.)  272,  it  was  held  the  Rock  Island 
Railway  Company  was  not  a  resident  of  the 
city  of*Topeka,  and  the  corporation,  being 
a  unit,  had  no  residence  outside  the  city  of 
Chicago,  within  the  meaning  of  the  statute. 
In  the  Osborne  County  Case,  three  justices 
dissented,  holding  the  locality  of  the  cor- 
porate organization  was  at  the  county  seat, 
and,  because  the  bflard  of  county  commis- 
sioners had  statutory  authority  to  manage 
the  business  interests  of  the  county,  none  of 
which  is  more  Important  than  protection  of 
property  from  imposition  of  financial  bur- 
dens, the  corporation  should  be  considered  a 
resident  of  the  county  seat  In  the  Duns- 
worth  Case  it  was  said: 

"In  committing  the  question  whether  or  not  a 
street  should  be  paved  to  the  resident  owners 
of  abutting  property,  and  allowing  no  voice  in 
the  matter  to  nonresidents  whose  property 
would  be  affected  in  the  same  way  and  be  equal- 
ly subject  to  assessment  to  pay  for  the  cost 
the  Legislature  clearly  intended  a  distinction 
based  upon  the  different  attitude  toward  the 
matter  of  one  who,  in  addition  to  his  interest  in 
the  increased  value  of  his  holdings,  would  pre- 
sumably be  actuated  by  what  may  be  describ- 
ed as  personal  considerations  growing  out  of 
the  fact  of  bis  residence.  It  is  difficult  to  con- 
ceive these  considerations  as  applicable  to  m 
corporation  at  all,  and  especially  to  a  public 
corporation — a  body  existing  for  purely  govern- 
mental purposes."  Dunsworth  v.  City  at 
Hutchinson,  109  Kan.  638,  639^  199  Pac.  88. 

It  is  hot  difiScult  to  administer  statutorr 
provisions  which  do  treat  corporations  as 
having  local  habitations.  Perhaps  the  Leg- 
islature made  the  distinction  between  resi- 
dents and  nonresidoits  in  this  state,  not  on 
account  of  the  intangible  nature  of  corpora- 
tions, but  to  avoid  inconvenience  and  delay 
In  initiating  and  consummating  street  Im- 
provement enterprises.  The  court  could  not 
be  charged  witb  employing  an  inappropriate 
metaphor.  If  it  were  to  speak  of  the  prop- 
erties in  question  as  church  and  lodge  homes, 
to  which  members  resort  as  the  vital  centers 
and  seats  of  fellowship  for  purposes  bearing 
a  distinct  relation  to  the  civic  life  of  the 
community,  and  from  which  the  spirltaal 
and  benevolent  activities  of  the  sodetleB  radi- 
ate. The  interest  of  the  corporations,  In  In- 
viting or  opposing  special  assessments  for  Im- 
provement  of  the  abutting  street  and  the 
power  of  th^r  trustees  to  act  in  respect  to 
such  subjects,  is  unquestioned,  and  the  court 
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holds  the  corporations  are  resident  property 
owners,  within  the  nreanlng  of  the  statute. 

Counting  these  corporations  as  resident 
property  owners,  the  petition  which  was-  the 
fonndation  of  the  Improvement  proceeding 
was  not  signed  by  a  majority  of  those  whose 
signatures  were  necessary  to  authorize  the 
mayor  and  council  to  make  the  improvement. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  grant  the  injunction. 

All  the  Justices  concurring. 


(Ui  Kan.  461) 

LANTZ  V.  HANNA.  Treasorer,  et  al. 
(No.  24093.) 

(Supreme  Court  of  Kansas.    June  10,  1^2.) 

(Byltahua  bv  the  Court.) 

ConstHntlonal  law  «=3229( I)— Taxation  «s>7, 
41— StatDte  providing  for  taxing  government 
bonds  held  unconstitutional. 
The  portion  of  section  11163  of  the  Oen- 
•ral  Statutes  of  1915,  which  provides  that, 
where  bonds  of  the  United  States  have  been 
purchased  during  the  year  preceding  Mardi  1,  a 
sum  shall  be  listed  for  taxation  as  money  on 
hand  on  March  1,  computed  by  dividing  the 
value  of  tlie  bonds  by  12,  and  multiplying  the 
quotient  by  the  number  of  months  of  the  year 
remaining  after  deducting  the  time  the  bonds 
were  owned,  violates  the  constitutional  prin- 
ciples of  equality  and  uniformity  in  property 
taxation  in  this  state,  denies  purchasers  of  gov- 
ernment bonds  the  equal  protection  of  the 
laws  guaranteed  by  the  federal  Constitution, 
and  violates  the  federal  statute  exempting  bonds 
of  the  federal  government  from  state  taxation. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  J.  B.  Lantz  against  B.  B.  Hanna, 
as  Treasurer,  etc.,  and  others,  to  recover  tax- 
ation paid  under  protest  A  demurrer  to  the 
petition  was  sustained,  and  the  plalntlft  ap- 
peals. Judgment  of  the  district  court  re- 
versed, and  cause  r«nanded,  with  directions 
to  enter  judgment  in  favor  of  plaintiff. 

C.  Ward  Wright,  of  Arkansas  City,  atid  S. 
0.  Bloss,  of  Winfleld,  for  appelant 

Richard  J.  Hopkins,  Atty.  Gen.,  E.  W. 
Clausen,  of  St.  Louis,  Mo.,  and  Ellis  Fink,  of 
Winfield,  for  BK>eUees. 

BURCH,  J.  The  action  was  one  to  recov- 
er taxes  paid  under  protest  A  demurrer  to 
the  plaintUTs  petition  was  sustained,  and  he 
appeals. 

In  this  state,  March  1  is  taxing  day.  In 
Mardi,  1919,  the  plaintiff  duly  listed  for  tax- 
ation all  property  subject  to  taxes  which  be 
owned  on  March  1.  At  that  time  he  was  op- 
erating for  oil  in  Texas.  His  operations  were 
financed  by  another,  under  an  arrangement 
tliat  he  should  receive  a  percentage  of  the 
net  profits.    On  August  8,  1919,  all  property 


which  the  plaintiff  was  operating,  including 
operating  equipment  was  sold,  and  he  re- 
ceived, as  his  share  oi  the  profits,  more  than 
$1,000,000.  Anticipating  the  sale,  the  plain- 
tiff Iiad  arranged  to  Invest  his  jffospectlve 
profits  in  bonds  of  the  United  States.  On  Au- 
gust 8,  within  a  matter  of  moments  after  re- 
ceiving his  profits,  he  purchased  First  Lib- 
erty Loan  Bonds  of  the  par  vatue  of  $1,000,- 
000,  for  which  he  paid  $997,200.  In  May, 
1920,  the  assessor  coerced  the  plaintiff  to  list 
his  investment  in  government  bonds  as  of 
March  1,  under  section  11163  of  the  General 
Statutes  of  1916,  which  reads  as  follows : 

"All  property  shall  be  listed  and  valued  as 
on  the  first  day  of  March  in  the  year  in  which 
the  same  is  assessed,  and  the  transfer  or  sale 
of  any  taxable  personal  property  subsequently 
to  the  first  day  of  March  shall  not  authorize 
any  person  to  omit  the  same  from  his  list,  al- 
though such  list  be  not  made  until  after  the 
sale  or  transfer  of  such  propeVty;  but  all  such 
property  shall  be  listed  for  taxation  in  the 
same  manner  as  if  no  sale  or  transfer  thereof 
had  been  made.  But  where  bonds  of  the  Unit- 
ed States  have  been  purchased  by  any  person 
during  the  year  prior  to  the  first  day  of  March, 
where  property  is  required  to  be  listed  as  of 
that  day,  the  value  of  such  bonds  in  mouey 
shall  be  divided  by  twelve,  and  the  quotient 
shall  be  multiplied  by  the  number'  of  months 
or  fractional  parts  of  months  remaining  after 
deducting  the  time  which  such  bonds  were 
owned,  and  such  product  shall  be  listed  as 
money  on  hand  on  the  first  day  of  March  by 
the  party." 

Having  paid,  under  protest  the  first  half 
of  the  taxes  levied  pursuant  to  such  list- 
ing, the  plaintiff  sued  to  recover  the  money, 
amounting  to  $7,446.65. 

The  plaintiff  contends  the  statute  deprives 
him  of  the  equal  protection  of  the  law,  con- 
trary to  the  guaranty  of  the  federal  Consti- 
tution, and  violates  the  constitutional  prin- 
ciples of  equality  and  uniformity  in  prop- 
erty taxation  in  this  state,  by  arbitrariness 
of  classification. 

When  the  Constitution  of  this  state  was 
adopted,  the*  theory  of  taxation  was  the 
theory  of  reciprocal  protection  and  duty  to 
support  Washburn  College  v.  Comm'rs  of 
Shawnee  County,  8  Kan.  344.  The  theory 
which  now  prevails  is  the  faculty  theory. 
City  of  Hutchinson  v.  Stewart,  105  Kan.  743, 
746, 185  Pac.  740.  The  Constitution  stands  in 
the  way  of  full  application  of  the  modern 
theory,  but  the  change  in  theory  is  not  of 
practical  consequence  in  this  case.  In  the 
case  of  Wheeler  v.  Welghtman,  96  Kan.  60, 
149  Pac.  977,  L.  R.  A  1916A,  846,  the  court 
critically  examined  all  cases  previously  de- 
cided, and  stated  the  following  conclusions 
respecting  taxation  of  property: 

"The  essentials  are  that  each  man  in  city, 
county,  and  state  is  interested  in  maintaining 
the  state  and  local  governments.  The  protec- 
tion which  they  afford  and  the  duty  to  main- 
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tain  them  are  ndproeaL  The  bnrden  of  sup' 
porting  them  should  be  borne  eqaall;  by  all, 
and  tUa  equality  consista  in  each  one  con- 
tribnting  in  proportion  to  the  amount  Qt  his 
property.  To  this  end  all  property  in  the  state 
must  be  listed  and  valued  for  the  purpose  of 
taxation,  the  rate  of  assessment  and  taxation 
to  be  uniform  and  equal  throughout  the  juris- 
diction levying  tiie  tax.  The  imposition  of  taxes 
upon  selected  dasses  of  property  to  the  ex- 
clusion of  others,  and  the  exemption  of  select- 
ed dasses  to  the  ezdnsion  of  others,  constitute 
invidious  discriminations  which  destroy  uni- 
formity." 96  Kan.  58,  149  Pac.  980,  L.  B.  A. 
1916A.  846. 

In  the  same  oidnlcn  the  snbject  of  exemp- 
tion from  taxation  was  fnlly  considered,  and 
the  following  conclusions  w»e  stated: 

"An  exemption  from  taxation,  granted 
through  favoritism  or  other  arbitrary  motive, 
of  property  not  benefiting  the  public  in  any 
way  different  from  other  property  of  the  state, 
could  not  be  sustained  even  although  the  finan- 
cial effect  of  the  exemption  might  not  be'ap- 
predably  felt 

"'It  is  di£ScaIt  to  conceive  of  a  justifiable 
exemption  law  which  should  select  single  in- 
dividuals or  corporations,  or  single  artides  of 
property,  and,  taking  them  out  of  the  dass  to 
which  they  belong,  make  them  the  subject  of 
capridous  legislative  favor.  Such  favoritism 
could  make  no  pretense  to  equality;  it  would 
lack  the  semblance  of  legitimate  tax  legisla- 
tion.' 1  Cooley  on  Taxation  (3d  Ed.)  p.  381." 
96  Kan.  61,  149  Pac.  982,  K  B.  A.  1916A.  846. 

Within  constitutional  limitations,  Snd  limi- 
tations Imposed  by  paramount  federal  law, 
the  Legislature  bag  full  discretion  in  the 
formulation  of  its  scheme  of  taxation.  Since 
the  tax  law  must  be  a  general  law,  perfect 
uniformity  and  equality  are  Impossible,  and 
it  is  unavoidable  that  some  persons  should  be 
affected  differentiy  from  othera  In  this  In- 
stance, however,  money  invested  in  a  single 
kind  of  tax-exempt  security  is  taxed,  while 
money  invested  in  all  other  kinds  is  not  tax- 
ed. The  inequality  is  not  incidental,  but  re- 
sults from  invidious  discrimination  between 
classes  of  tax-exempt.securiUes.  and  between 
bonds  of  the  United  States  and  securities  is- 
aued  under  the  laws  of  this  state^  produced 
by  revision  of  the  tax  law  in  1907: 

"No  person  shall  be  required  to  list  for  tax- 
ation any  state,  county,  dty,  sdiool  district 
and  munldpal  bonds  of  the  state  of  Kansas,  or 
other  evidences  of  indebtedness  of  municq>a] 
corporation[8]  of  this  state."  Laws  1907,  e. 
408,  i  15;   Gen.  Stat  1916,  |  11302. 

There  is  no  difference  in  prindple  between 
this  case  and  the  case  of  Graham  v.  Comm'rs 
of  Chautauqua  County,  31  Kan.  473,  2  Pa& 
549,  In  which  one  kind  of  property,  brought 
into  the  state  after  March  1,  was  taxed,  while 
other  kinds  were  not  taxed;  or  the  case  of 
M.  &  M.  Riy.  Co.  V.  Champlin,  Treas.,  37 
Kan.  682,  16  Pac.  222,  in  which  property  of 
residents  of  a  township  was  subjected  to 
taxation,  without  taxing  the  property  of  oth- 


ers; or  the  case  of  In  re  Page,  60  Eaa.  842. 
68  Pac.  478,  47  U  B.  A.  68,  in  which  aomo 
insurance  polidea  were  taxed,  and  not  oth- 
ers; .  or  the  case  of  Hamilton  v.  Wilson,  61 
Kan.  611,  69  Paa  1069,  48  L.  R.  A.  238,  in 
which  aome  kinds  of  Judgmaits  were  taxed, 
and  not  others. 

It  Is  said  tbe  term  "bonds  of  the  United 
States"  was  used  in  a  generic  soise,  and  tiie 
state  tax  commission  interprets  the  statute 
as  applying  to  all  obllgationa  of  the  United 
States.  When  the  statute  took  effect  (March 
11,  1876)  the  term  had  a  definite  legal  mean- 
ing, which  accorded  with  its  popular  mean- 
ing, and  applied  to  a  single  class  of  obliga- 
tions. Tbe  Legislature  could  not  have  been 
ignorant  of  the  existence  of  tbe  federal  stat- 
ute of  1864,  which  appears  as  section  3701 
of  the  Bevlsed  Statutes  of  tihe  United  States 
(revision  of  June  22,  1874,  published  Feb- 
ruary 22, 1875  [U.  S.  Comp.  St.  f  6816]).  This 
statute  distinguished  between  bonds  and  oth- 
er obligations  of  the  United  States,  and  reads 
as  follows: 

"All  stocks,  bonds,  treasury  notes,  and  other 
obligations  of  the  United  States,  shall  be  ex* 
empt  from  taxation  by  or  under  state  or  ma- 
nidpal  or  local  authority." 

Therefore  the  interpretation  of  tbe  tax 
commission  is  Incorrect,  and,  U  ai^lied. 
would  amount  to  an  amendment  of  the  stat- 
ute. 

It  Is  said  money  Invested  In  securities  oC 
this  state  benefits  tbe  public  In  a  different 
way  from  money  invested  In  federal  securi- 
ties, and  so  becomes  a  proper  subject  of  ex- 
emption. The  theory  of  exemption  Is  fully 
satisfied  by  relieving  the  state  securities 
themselves  tram  taxation,  and  there  is  no 
evidence  of  legislative  intention  to  rest  ex- 
emption of  money  invested  in  state  securities 
the  day  before  taxing  day,  on  the  ground  tbe 
money  is  thus  made  of  special  service  to  tbe 
state.  Conceding,  however,  nion^  and  se- 
curities Tlrtnally  constitute  a  unit  which  is 
a  proper  subject  of  exemption,  there  can  be 
no  basis  for  discrimination  betwe^i  money 
invested  in  govemmrat  bonds  and  money  In- 
vested In  other  forms  of  federal  securities. 
If  money  invested  in  state  securities,  and 
the  securities  themselves,  are  to  be  regarded 
as  one  fund  for  the  purpose  of  exemption 
from  taxation  under  state  law.  It  is  quite  ar- 
bitrary to  treat  money  Invested  in  government 
bonds,  and  the  bonds  themsdves,  as  distinct 
subjects  of  exemption  under  tbe  federal  law, 
and  the  plaintiff's  contention  that  the  statute 
purpose,  but  by  indirection,  taxes  bonds  of 
the  United  States  contrary  to  tbe  federal 
statute,  must  be  sustained.  Tbe  borrowlns 
power  of  the  United  States  depends  on  its 
ability  to  market  its  txmds.  A  tax  on  money 
Invested  In  bonds  of  the  United  States,  like  a 
tax  on  tbe  bonds  themselves — 

"makes  the  possession  of  the  bonds  less  val- 
uable, it  makes  the  net  income  from   then 
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less,  it  renders  them  less  desirable  as  an  in- 
Testment,  and  consequently  impedes  and  im- 
pairs the  borrowing  power  of  the  federal  gov- 
ernment." Gray  on  limitations  of  Taxing 
Power  and  Public  Indebtedness,  {  766. 

It  is  said  the  Supreme  Court  of  tbe  United 
States  has  held  contrary  to  tbe  view  just  stat- 
ed, in  the  case  of  Shotwell  v.  Moore,  129  U. 
S.  590,  9  Sup.  Gt  362,  32  L.  Ed.  827.  In  that 
case  the  court  had  under  consideration  a 
statute  of  the  state  of  Ohio,  tbe  pertinent 
portion  of  which  reads  as  follows: 

"Sec.  2737.  •  •  •  Sixteenth,  the  monthly 
average  amount  or  value,  for  the  time  be  held 
or  controlled  the  same,  within  the  preceding 
year,  of  all  moneys,  credits,  or  other  effects, 
within  that  time  invested  in,  or  converted  into, 
bonds  or  other  securities  of  the  United  States 
or  of  this  state,  not  taxed,  to  tbe  extent  he 
may  hold  or  control  such  bonds  or  securities 
on  said  day  preceding  the  second  Monday  of 
April.  •  •  •"  129  U.  S.  594  (9  Sup.  Ct. 
362.  32  L.  Ed.  827). 

Shotwell  was  In  the  habit  of  withdrawing 
his  bank  deposit  just  before  taxing  day,  tak- 
ing greenbacks  for  tbe  amount,  and  making 
a  special  deposit  of  tbe  greenbacks  until  aft-  j 
er  taxing  day.    In  the  opinion  the  court  said: 

"The  state  of  Ohio,  like  many  and  perhaps 
movt  of  the  other  states,  collects  from  the  busi- 
ness and  property  subject  to  taxation  for  the 
year  preceding  the  specified  date,  the  elements 
of  an  assessment  of  a  tax  to  be  paid  by  the 
taxpayer  for  the  year  succeeding  that  date, 
and  it  has  in  several  instances  recognized  the 
fact  that  an  assessment  which  assumed  that 
all  property  should  only  be  assessed  to  those 
who  were  the  owners  of  it  on  the  precise  date 
named  was  not  a  just  apportionment.    •    *    * 

"To  avoid  this  evil  the  statute  in  Ohio  pro- 
vides for  the  ascertainment  of  the  monthly 
average  amount  or  value  of  the  property  or 
goods  in  which  such  parties  were  dealing,  and 
for  the  assessment  for  taxation  on  that  basis. 
Many  kinds  of  business  must  be  of  this  char- 
acter. 

"The  Legislature,  perceiving  the  facility  with 
which  negotiable  securities  and  other  rights 
and  credits  which  were  liable  to  taxation  might 
be  exchanged  for  greenbacks  at  the  time  the 
assessment  for  taxation  was  made,  and  after 
the  assessment  was  over  replaced  in  the  form 
in  which  they  had  been,  applied  this  principle, 
by  special  provision  of  the  statute,  to  that  form 
of  property.  In  this  they  showed  a  wise  fore- 
cast. So  far  as  we  can  see,  the  statute  which 
does  this  does  not  tax  tbe  citizen  for  the  green- 
backs which  he  may  have  held  at  any  time 
during  tbe  year,  but  taxes  him  upon  the  money, 
credits,  or  other  capital  which  be  has  had  and 
used,  according  to  the  average  monthly  amount 
he  has  so  held. 

"Such  we  understand  to  be  the  purpose  and 
effect  of  the  section  complained  of  by  counsel, 
to  wit,  subdivision  16  of  section  2737  of  the 
Revised  Statutes  of  Ohio.  We  do  not  see  any 
objection  to  that  state  endeavoring  to  arrive 
at  tbe  average  monthly  amount  or  value  of  the 
moneys,  credits,  or  other  effects  of  the  citizen 
subject  to  taxation  within  the  preceding  year, 
■Dd  ascertaining  in  a  similar  manner  tbe  aver- 
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age  amount  of  bis  securities,  either  state  or 
national,  for  tbe  same  period,  not  subject  to 
taxation,  in  order  to  fix  a  basis  for  assess- 
ment." 129  U.  S.  698,  9  Sup.  Ot  364,  82  L. 
Ed.  827. 

It  will  be  observed  the  Ohio  statute  was 
not  discriminatory.  As  tbe  Supreme  Court 
of  the  United  States  said,  it  was  "a  wise  and 
equitable  law."  It  applied  to  money  invested 
in  tax-exempt  securities  of  all  kinds,  federal 
and  state,  treated  such  money  as  part  of  the 
taxable  property  of  the  state,  and  used  tbe 
amount  of  the  securities  as  a  factor  in  com- 
puting an  average  taxable  value  I'or  tlie  year. 
Under  the  Kansas  statute,  no  money  invested 
in  exempt  securities  is  taxed,  exc^t  that  In- 
vested in  government  bonds. 

The  effect  of  tbe  statute  on  the  sale  of  gov- 
ernment bonds  during  the  World  War  be- 
came a  subject  of  importance.  In  the  report 
of  the  proceedings  of  the  sixth  biennial  con- 
ference convention  of  the  tax  commission 
and  the  county  assessors  of  the  state  of  Kan- 
sas, held  at  Topeka  December  10  and  11, 
1917,  appears  the  following: 

"During  the  conference  many  questions  were 
asked  as  to  whether  or  not  moneys  invested 
in  'Liberty  Bonds'  were  subject  to  tbe  provi- 
sions of  section  11163,  General  Statutes  of 
1915.  Suggestions  were  made  concerning  the 
subject,  with  a  reservation  on  the  part  of  the 
commission  to  give  the  matter  careful  consid- 
eration for  the  purpose  of  later  announcing 
the  rule  to  be  followed. 

"It  nas  intimated  by  the  commission  at  the 
time  that  it  was  very  desirable  to  arrive  at  a 
conclusion  that  such  moneys  were  not  taxable, 
and  since  the  conference  adjourned  the  ques- 
tion has  been  taken  up  \tith  the  Attorney  Gen- 
eral, and  it  is  with  much  satisfaction  that, 
upon  the  advice  of  the  Attorney  General,  it  is 
now  beld  that  moneys  invested  in  Liberty 
Bonds  are  not  subject  to  the  provisions  of  the 
said  section. 

"The  conclusion  is  reached  that  tbe  statute 
was  enacted  solely  to  prevent  tax  evasion  on 
the  part  of  owners  of  money  who,  on  or  about 
March  1,  temporarily  invested  in  ordinary  gov- 
ernment bonds  for  the  purpose  of  being  able 
to  withhold  from  the  assessment  roll  such 
moneys,  and  that  moneys  invested  in  the  bonds 
now  offered  for  sale  in  an  emergency  of  the 
government,  and  known  as  Liberty  Bonds,  and 
which  investments  are  made,  not  as  invest- 
ments for  the  purposes  of  income,  but  in  a 
pure  spirit  of  patriotism,  to  help  the  govern- 
ment out  in  its  time  of  need,  are  not  within  the 
intent  of  tbe  law."     Page  63. 

There  is  an  intimation  here  that  money 
used  to  purchase  government  bonds  as  an  In- 
vestment may  be  taxed,  and  such  now  ap- 
pears to  be  the  view  of  the  taxing  ofBcials. 
There  is  no  reason  to  believe  the  statute  was 
framed  to  prevent  tax  evasion.  At  the  time 
the  statute  was  enacted  the  country  was  only 
beginning  to  recover  from  severe  financial 
panic  and  business  depression.  Problems  ot 
currency  and  finance  were  agitating  the  coun- 
try, and  monetary  heresies  were  rife.    The 
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paper-money  Tolcano  still  smoked  and  threat- 
ened ernptlon.  The  bondholder,  who  clipped 
coupons  while  others  tolled,  was  not  popular. 
The  national  banking  system,  built  upon  gov- 
ernment  bonds,  was  under  severe  critldem. 
The  long  duel  between  gold  and  sliver  had 
commenced,  and  it  was  assumed  it  would  be 
necessary  to  issue  bonds  to  procure  gold  to 
make  the  resumption  act  effective.  To  main- 
tain faith  in  the  integrity  of  the  government, 
Interest  on  bonds,  not  specified  as  payable  In 
gold,  was'  paid  in  gold,  which  reached  the 
price  of  115  in  1876,  and  this  fact  served  to 
Increase  resentment  toward  bondholders,  as 
an  unduly  favored  class.  Tax  evasion  in  this 
state  by  converting  money  into  bonds  of  the 
United  States  was  negligible.  The  tax  dodg- 
er resorted  to  greenbacks,  which  were  ex- 
empt from  taxation  until  1894,  and  the  Legis- 
lature of  Kansas  believed  it  had  discovered 
a  method  of  reaching  bondholders,  by  taxing 
money  Invested  in  bonds.  The  legal  effect 
was  to  i)enalize  tnvestm^its  in  bonds  of  the 
United  States. 

The  result  is,  the  money  which  the  plaintiff 
invested  in  LJberty  Bonds  was  not  taxable, 
and  the  taxes  he  was  compelled  to  pay 
should  be  refunded. 

The  Judgm«it  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  Judgment  In  favor  of  the 
plaintiff. 

All  the  Justices  concurring. 


(Ul  Kan.  596) 

CLAYTON  V.  HILL  CITY  et  al.    (No.  24182.) 

(Supreme  Court  of  Kansas.     June  10,  1922.) 

(Syllabui  hu  the  Court.) 

Municipal  corporations  «=39I8(I)— Statute  au- 
thorizing Issuance  of  bonds  on  a  vote  of  a 
"majority  of  the  quallfled  electors"  held  to 
require  majority  of  all  entitled  to  vote. 
A  provision  of  the  statute  authorising  cities 
among  other  things  to  construct  a  transmission 
line  to  obtain  electricity  from  a  plant  outside 
its  boundaries  that  no  bonds  shall  be  issued 
under  it  except  upon  "a  vote  of  a  majority  of 
the  qualified  electors  of  such  city"  means  that 
those  voting  in  favor  of  the  bonds  must  form  a 
majority  of  all  entitled  to  vote  at  the  election, 
and    not   simply   a   majority    of   those    voting 
thereat. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ma- 
jority.] 

Appeal  from  District  Court,  Graham 
County. 

Action  by  H.  D.  Clayton  against  the  CHty 
of  Hill  City  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 


Sayera  &  Parker,  ot  HOI  Otty,  and  J.  B. 
Larimer  and  W.  GI«in  Hamilton,  both  ot 
Topeka,  for  appellants. 

Chas.  L.  Hunt,  of  Concordia,  Jolm  Q.  Bay- 
ers, of  Hill  City,  and  C.  J.  Putt,  of  Concor- 
dia, for  ai^iellee. 

MASON,  3.  A  special  election  was  held 
in  Hill  City  to  vote  upon  a  proposition  to 
Issue  bonds  to  construct  a  transmission  line 
connecting  with  an  electrical  power  plant  in 
Plainville.  A  majority  of  the  votes  cast  fa- 
vored the  proposition.  The  plaintiff  obtain- 
ed a  judgment  enjoining  the  issuance  of  the 
bonds  on  the  groimd  that  authority  for  that 
purpose  could  be  given  only  by  the  affirma- 
tive consent  of  a  majority  of  all  those  en- 
titled to  vote  at  the  election,  whether  th^ 
actually  did  so  or  not  The  defendants  ap- 
peal, the  sole  controversy  being  as  to  the 
true  interpretation  In  this  regard  of  the 
statute,  whl(di  provides  tliat — 

"No  bonds  shall  be  issued  except  upon  a  vote 
of  a  majority  of  the  qualified  electors  ot  such 
city."    Gen.  Stat.  1915,  }  864. 

Where  a  popular  vote  Is  required  to  au- 
thorize certain  action,  a  majority  (or  other 
stated  proportion)  of  those  actually  voting 
is  regarded  as  sufficient  for  the  purpose,  un- 
ess  the  statute  afllrmativdy  and  clearly 
shows  a  different  intention.  But  we  regard 
the  language  quoted  as  too  explicit  to  admit 
of  any  other  construction  than  that  the 
bonds  referred  to  shall  not  be  issued  with- 
out the  consent,  expressed  by  voting  at  the 
election,  of  a  majority  of  all  the  persons 
lawfully  entitled  to  vote  thereat  True 
there  are  difficulties  in  ascertaining  the  ex- 
act number  of  qualified  electors  of  a  given 
city  or  other  governmental  body,  but  they 
are  not  Insuperable.  Many  statutes  require 
petitions  to  be  signed  by  a  certain  propor^ 
tiou  of  the  electors  ot  a  district  without  in- 
dicating how  the  total  number  is  to  be  ar- 
rived at  yet  their  administration  has  not 
proved  impracticable  on  that  account.  Near- 
ly all  the  many  Kansas  statutes  regarding 
special  elections  provide  in  so  many  words 
that  the  result  shall  be  determined  by  a  ma- 
jority (or  other  proportion)  of  the  votes  cast 
A  provision  that  a  m&jority  of  the  qualified 
electors  shall  be  necessary  is  so  unusual  ad 
clearly  to  indicate  a  purpose  to  apply  a  dif- 
ferent rule.  The  use  of  the  word  "electors" 
rather  than  "voters"  tends  to  the  same  con- 
clusion. While  the  terms  are  sometimes 
used  Interchangeably,  their  meaning  la  not 
precisely  the  same,  "electors"  being  proper- 
ly applied  to  those  entitled  to  vote,  rather 
than  to  those  actually  voting,  while  "voters" 
is  employed  in  both  senses.  SV>r  illustration, 
see  Mills  v.  Hallgren,  146  Iowa,  215,  124  N. 
W.  1077. 

The  defendants  regard  Patrick  v.  Johnson, 
00  Kan.  140,  133  Pac.  161,  as  interpreting  a 
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similar  statute  In  accordance  with  their  con- 
tention. The  question  whether  a  statute  re- 
ferred to  tliree-flfths  of  those  eligible  to  vote 
or  to  three-fifths  of  those  who  did  vote  was 
there  discnssed,  but  did  not  require  to  be  de- 
cided, and  was  not  decided,  because  the 
proposition  involved  had  not  received  three- 
fifths  of  either  number.  It  was  said  in  the 
srllabuB,  and  also  in  the  opinion,  that  the 
majority  did  not  need  to  be  determined  by 
an  examination  of  the  registration  list;  but 
that  was  a  different  matter.  This  court  has 
interpreted  a  provision  that  school  districta 
may  be  consolidated  if  a  majority  of  the 
voters  of  each  district  vote  to  unite,  as  mak- 
ing the  consent  of  a  majority  of  those  qual- 
ified to  vote  in  each  district  necessary  to 
the  union.  Gardner  v.  State,  77  Kan.  742, 
96  Pac.  688. 

The  federal  Supreme  Court  originally  held 
a  statute  of  Missouri  which  authorized 
township  bonds  to  be  Issued  upon  a  vote  of 
two-thirds  of  those  voting  at  a  special  elec- 
tion to  be  void  because  repugnant  to  a  pro- 
vision -of  the  state  Ckmstitution  forbidding 
their  Issuance  unless  "two-thirds  of  the 
qualified  voters  of  such  •  •  •  town,  at 
a  regular  or  special  election  to  beheld  there- 
in," should  assent  thereto.  Harshman  v. 
Bates  County,  02  U.  S.  669,  23  U  Ed.  74T. 
Later  this  ease  was  overruled,  the  court 
holding  (two  of  the  Justices  dissenting)  that 
the  constitutional  requirement  was  satisfied 
by  the  assent  of  two-thirds  of  those  voting 
at  the  election.  County  of  Cass  v.  Johnston, 
96  U.  S.  360,  24  L.  Ed.  416.  The  second  de- 
cision, however,  was  expressly  based  upon 
the  ground  that  the  court  was  concluded  by 
earlier  rulings  of  the  state  Supreme  Court, 
to  which  attention  had  not  been  called  at 
the  hearing  of  the  first  case.  The  rule  of 
tlie  second  case  was  applied  In  interpreting 
the  same  language  found  in  the  Constitution 
of  Mississippi,  although  the  state  Supreme 
Court  had  already  construed  it  as  requir- 
ing the  consent  of  two-thirds  of  those  enti- 
tled to  vote  (Hawkins  v.  Carroll  Co.,  SO 
Hiss.  735);  the  refusal  to  follow  that  con- 
struction being  Justified  by  the  fact  that  the 
rights  of  the  holder  of  the  bonds  in  contro- 
versy had  accrued  before  the  decision  by  the 
state  court  tCarroll  C!ounty  v.  Smith,  111  U. 
8.  566,  4  Sup.  Ct.  639,  28  L.  Ed.  517).  The 
federal  rule  has  been  followed  In  the  inter- 
pretation of  a  similar  provision  of  the  Con- 
stitution of  another  state.  Vance  v.  Austell, 
46  Ark.  400.  The  same  interpretation  of 
eqaivalent  language  was  adopted  in  Sanford 
T.  Prentice,  28  Wis.  868,  but  there  the  court 
aald:  1 


"If  the  Legislature  had  Intended  a  majority 
of  the  qaalifled  electors  of  the  district,  they 
would  undonbtedly  have  used  those  words  in- 
stead of  the  words  'legal  voters,'  or  in  some 
other  way  have  made  their  intention  plain." 
28  Wis.  863. 

A  constitutional  requirement  of  a  vote  of 
"two-thirds  of  the  qualified  electors  of  the 
parish"  has  been  held  not  to  be  met  by  a 
two-thirds  majority  of  those  voting,  the 
court  saying: 

"If  the  framers  of  the  ConsUtntiog  intended 
that  meaning,  they  could  readily  have  found 
words  in  which  to  express  it,  instead  of  de- 
claring what  they  meant  by  saying  'two-thirds 
of  the  qnalified  electors  of  the  parish  or  par- 
ishes affected.' "  Hobgood  t.  Police  Jury,  147 
La.  279,  84  South.  666. 

See,  also,  9  R.  O.  L.  1116,  1117,  note  4. 
Even  the  phrase  '%  majority  of  the  qualifi- 
ed voters  of  the  county"  has  beoi  given  the 
same  effect.  Long  v.  Commissioners  of 
Brunswick  County,  181  N.  0.  146,  106  S.  E. 
481. 

Upon  a  hasty  search  we  find  no  other  Kan- 
sas statute  in  \t4iich  the  result  of  an  elec- 
tion is  made  to  turn  npon  the  concurrence 
of  "a  majority  of  the  qualified  electors"  of 
the  public  body  or  district  affected.  Of  some 
65  election  statutes  examined  one  uses  thcr 
phrase  "a  majority  of  the  electors"  (section 
1776);  another  "a  two-thirds  vote  of  the  le- 
gal voters"  (section  8654);  another  "two- 
thirds  of  the  legal  voters"  and  "a  majority 
of  the  legal  voters"  (section  8915).  The  oth- 
ers employ  language  indicating  clearly  that 
a  majority  (or  other  proportion)  of  those 
voting  shall  determine  the  result.  The  act 
here  under  consideration  among  other  things 
authorizes  the  municipality  to  purchase  or 
contract  for  the  construction  of  oil  wells,  to 
lease  or  buy  natural  gas  and  oil  lands,  and 
construct  pipe  lines  to  the  city.  It  is  nat- 
ural that,  with  respect  to  undertakings  ex- 
tending beyond  a  city's  limits,  stricter  meth- 
ods of  asceftainlng  in  advance  the  wishes  of 
its  inhabitants  should  be  employed  than 
where  the  project  involved  is  confined  with- 
in its  borders,  and  we  regard  the  language 
used  by  the  Legislature  in  the  present  in- 
stance as  indicating  a  purpose  to  make  a 
more  exacting  requirement  than  in  the  case 
of  ordinary  bond  elections. 

The  Judgment  is  affirmed. 

JOHNSTON,  O.J.,  andBURCH.  PORTER, 
WEST,  and  MARSHALL,  JJ.,  concurring. 
DAWSON.  J.,  not  sitting. 
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OWEN  V.  SPANGLER.    (No.  23515.) 

(Sapreme  Court  of  Kansas.     Jane  10,  1922. 
Bebearing  Denied  July  8,  192Z) 

(Byttahtu  bu  the  Court.) 

1.  Broken  «s>5l,  52— Not  required  to  bring 
purchaser  and  owner  together  personally 
or  introduoe  them;  not  required  to  procure 
a  binding  contract  signed  by  purchaser. 

■Where  a  real  estate  agent  is  employed  to 
find  a  purchaser  ready,  able,  and  willing  to  buy 
on  terms  acceptable  to  the  seller,  it  is  not  re- 
quired, in  order  to  earn  his  commission,  that 
he  bring  the  parties  together  personally  or 
introduce  them,  nor  is  it  the  law  that,  in  or- 
der to  earn  bis  commission,  he  must  procure 
a  binding  contract  signed  by  the  purchaser. 

2.  Brokers  ®=>63(l) — For  procuring  purchas- 
er on  aflceptad  terms  broker  held  entitled  to 
oommission,  though  owner  refused  to  con- 
tract on  such  terms. 

In  this  case  land  had  been  listed  on  cer- 
tain terms  for  sale.  The  agent  procured  a 
purchaser  at  terms  slightly  different  and  com- 
municated the  fact  to  the  owner,  who,  on 
April  21,  telegraphed  in  reply,  "Will  take  offer 
and  vacate  May  fifth,  sooner  if  possible."  He 
was  informed  by  letter  that  fhe  terms  stated 
in  his  telegram  were  satisfactory  to  the  pur- 
chaser, and  that  there  was  no  need  of  a  writ- 
ten agreement.  The  purchaser  was  ready, 
able,  and  willing  to  complete  the  sale;  the  only 
reason  it  fell  through  was  because  the  defend- 
ant insisted  upon  the  purchaser  signing  a  writ- 
ten contract,  dated  about  April  27,  providing  for 
possession  to  be  given  within  30  days  from 
that  date,  or  sooner  if  possible.  Held,  that 
the  agent  had  earned  his  commission  when 
he  brought  the  parties  together  upon  terms 
agreeable  to  them,  and  that  the  seller  could 
not  relieve  himself  from  liability  to  his  agent 
by  insisting  upon  different  terms  which  pre- 
vented a  sale. 

3.  Appeal  and  error  ^=>\  176(5)— Where  ver- 
dict was  set  aside  on  a  mistaken  view  of 
the  law,  the  Judgment  will  be  reversed,  with 
directions  to  enter  Judgment  on  verdict. 

Because,  upon  the  undisputed  facts,  it  is 
apparent  that  the  court  set  the  verdict  aside 
and  granted  a  new  trial  on  a  mistaken  view 
of  the  law,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  judg- 
ment on  the  verdict. 

Appeal  from  District  Court,  Lane  County. 

Action  by  C.  N.  Owen  against  John  F. 
Spangler.  Verdict  for  plaintiff  was  set  aside, 
and  a  new  trial  granted,  and  plaintiff  ap- 
peals. Beversed,  with  direction  to  enter 
judgment  for  plaintiff  on  the  verdict 

B.  D.  Armstrong,  of  Scott  City,  and  J.  B. 
Mowery,  of  Dighton,  for  appellant. 

BoBcoe  H.  Wilson,  of  Jetmore,  and  W.  H. 
Russell,  of  La  Crosse,  for  appellee. 

PORTER,  J.  The  action  was  to  recover  a 
real  estate  agent's  commission.    The  court 


set  aside  a  verdict  for  the  plaintiff  and 
granted  a  new  trlaL  The  plaintiff  appeals. 
John  Spangler  owned  320  acres  of  land 
in  Lane  county.  He  lived  at  Ness  City.  He 
listed  the  land  with  the  plaintiff  for  sale  at 
$35  an  acre  on  terms  of  $4,500  cash,  balance 
In  four  years  at  7  per  cent  interest  There 
was  no  dispute  about  the  material  facts  in 
the  case.  The  plaintiff's  evidence  showed 
that  on  April  21  he  procured  one  O.  L.  Cre- 
mer  to  Inspect  the  property,  and  Cremer  made 
an  offer  to  purchase  the  land.  Owen,  the 
plaintiff,  communicated  this  offer  to  Spangler 
by  telegram  whidi  reads: 

"Have  offer  $35  per  acre  $4,000  cash  balance 
5  years  seven  per  cent,  option  paying  at  any 
time  possession  May  first,  improvement  silo 
and  tanks  included.    Wire  answer." 

On  the  same  day  he  received  a  telegram 
from  Spangler  as  follows : 

"Will  take  offer  and  vacate  May  fifth,  soon- 
er if  possible  will  write  to-night" 

Upon  receipt  of  this  telegram  Owen  com- 
municated with  Cremer  by  telephone  and 
read  the  telegram  to  him.  The  terms  were 
satisfactory  to  Cremer.  Two  days  later 
plaintiff  received  word  from  Spangler  want- 
ing to  know  if  the  deal  was  going  through, 
and  directing  plaintiff  to  prepare  and  said 
a  contract,  and  stating  that  If  the  contract 
did  not  suit  him  he  would  prepare  a  new  one. 
Plaintiff  Immediately  wrote  Spangler  in  sub- 
stance that  be  did  not  think  there  was  any 
need  of  a  contract,  as  Mr.  Cremer  was  ready 
to  close  the  deal  as  soon  as  the  abstract  was 
brought  to  date  and  the  deed  was  ready, 
but  said: 

"However,  I  am  inclosing  a  couple  of  con- 
tracts if  you  want  to  use  them." 

Spangler  prepared  contracts  In  duplicate 
and  sent  to  plaintiff  for  Mr.  Cremer's  signa- 
ture, but  he  made  a  change  In  tbie  terms 
be  had  stated  in  his  telegram.  Instead  of 
agreeing  to  vacate  May  5th,  sooner,  if  possi- 
ble, the  contract  provided  for  possession  30 
days  from  its  date.  The  change  was  not 
acceptable  to  Mr.  Cremer,  and  his  testimony 
is  that  for  that  reason  he  refused  to  sign  the 
contract.  There  is  no  dispute  over  the  fact 
that  he  was  ready,  able,  and  willing  to  com- 
plete the  purchase  upon  the  terms  stated 
in  Spangler's  telegram  agreeing  to  vacate 
May  6tb,  "sooner  if  possible." 

The  defense  relied  upon  in  this  action  was 
that  plaintiff  never  earned  his  commission 
because  he  had  not  procured  a  contract 
signed  by  Cremer,  and  also  because  he  had 
never  introduced  Cremer  to  Spangler.  The 
jury  returned  a  verdict  In  favor  of  plaintiff 
and  made  the  following  answers  to  special 
questions : 

"(1)  Was  this  land  listed  by  the  defendant 
with  the  plaintiff  for  sale?    Answer:  Yes. 
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"(2)  Were  th«  terms  nt>on  which  the  ppr- 
chaser,  Cremer,  proposed  to  buy  different  from 
those  of  the  original  listing?     Answer:    Yes. 

"(3)  Did  the  plaintiff  ever  bring  Cremer, 
the  proposed  purchaser,  and  the  defendant  to- 
gether or  introduce  them  to  each  other?  An- 
swer:  No. 

"(4)  Did  the  plaintiff  ever  procure  a  con- 
tract for  the  purchase  of  the  land  signed  b]r 
Cremer,  the  proposed  purchaser?  Answer: 
No. 

"(5)  Could  the  plaintiff  by  the  exercise  of 
the  utmost  diligence  have  procured  such  a 
contract  from  Cremer,  the  proposed  purchas- 
er, before  April  29,  1910?  Answer:  We  don't 
know. 

"(6)  Was  a  sale  of  this  land  ever  consum- 
mated between  the  defendant  and  Cremer,  the 
proposed  purchaser?     Answer:   No." 

[t,S]  The  ground  upon  which  the  court 
granted  the  motion  for  a  new  trial  is  appar- 
ent It  was  on  the  mistaken  theory  that  the 
commission  was  not  earned  because  Owen 
did  not  disclose  the  name  of  his  customer 
to  Spangler,  did  not  introduce  or  bring  the 
parties  together  personally,  and  did  not  pro- 
cure a  contract  signed  by  the  proposed  pur- 
chaser. Upon  the  undisputed  facts,  we  think 
It  was  error  to  set  tlie  verdict  aside  and  to 
grant  a  new  trial.  It  is  not  the  law  that  in 
order  for  an  agent  to  earn  his  commission, 
where  he  is  employed  to  find  a  purchaser 
able  and  willing  to  buy  on  terms  acceptable 
to  the  seller,  that  be  shall  bring  the  parties 
together  personally,  or  introduce  them;  nor 
is  it  the  law  that  in  order  to  earn  bis  com- 
mission he  must  procure  a  binding  contract 
signed  by  the  purchaser.  This  is  evident  from 
the  fact  that  his  contract  is  not  that  he  will 
procure  a  person  who  will  sign  a  contract 
to  buy,  but  one  ready,  able,  and  willing  to 
purchase  on  the  terms  stated  or  agreed  to 
by  the  seller.  Decisions  which  refer  to  the 
necessity  of  bringing  the  parties  together 
have  reference  to  bringing  their  minds  to- 
gether upon  a  contract.  Physically,  the  per- 
sons may  be  thousands  of  miles  away  from 
each  other.  It  is  not  necessary  that  they 
ever  see  one  another  or  communicate  other- 
wise than  through  the  agent 

[2]  In  this  case  the  land  bad  been  listed 
on  certain  terms  for  sale.  The  agent  pro- 
cured a  purchaser  at  terms  slightly  differ- 
ent and  communicated  the  fact  to  Spangler. 
When  Spangler  telegraphed  to  his  agent, 
"Will  take  offer  and  vacate  May  fifth,  sooner 
if  possible,"  be  put  himself  where  the  agent 
would  be  entitled  to  recover  his  commission 
provided  the  proposed  purchaser  accepted 
Spangler's  terms. .  And  Spangler  could  not 
avoid  paying  the  commission  by  merely  re- 
fusing to  abide  by  his  proposition  and  by 
preparing  a  written  contract  with  new  terms 
not  acceptable  to  the  purchaser.  On  April 
23  the  plaintlft  wrote  the  defendant,  in- 
forming him  who  the  purchaser  was  and  that 


the  terms  stated  In  Spangler's  telegram  were 
satisfactory.  He  informed  him  further  that, 
so  far  as  he  could  see,  there  was  no  need  of 
a  written  agreement,  but  Inclosed  blanks  If 
Spangler  desired  to  make  use  of  them.  In 
this  situation  it  cannot  t>e  doubted  that 
Spangler  would  have  been  liable  for  the  com- 
mission had  the  trade  fallen  through  by  rea- 
son of  his  sending  a  contract  agreeing  to  sell 
only  upon  condition  that  the  purchaser  would 
pay  $1,000  more  than  the  offer  of  April  21. 
For  the  same  reason  it  follows  that,  if  he 
changed  any  other  terms  of  the  contract — 
that  is.  Inserted  in  the  written  contract  terms 
different  from  those  already  agreed  upon — 
and  the  purchaser  refused  for  that  reason 
to  complete  the  deal,  he  would  be  liable  for 
payment  of  the  commission.  The  record 
shows  l>eyond  dispute  that  the  only  reason 
the  sale  was  not  completed  according  to  the 
terms  of  the  contract  made  by  telegram  was 
because  the  defendant  required  the  purchaser 
to  sign  a  different  contract  by  which  he  was 
to  have  30  days,  in  place  of  6,  in  which  to 
surrender  possession  of  the  property.  Con- 
ceding his  right  to  change  his  mind  about 
the  sale  and  to  change  the  terms  upon  which 
he  had  agreed  to  sell,  he  could  not  thereby 
avoid  his  obligation  to  pay  to  the  agent  the 
commission  which  had  already  been  earned. 

It  was  error  to  grant  a  new  trial,  and  the 
Judgment  is  reversed,  with  directions  to  enter 
judgment  for  the  plaintin  on  the  verdict 

All  the  Justices  concurring. 


(Ill  Kan.  45S) 
STATE  V.  HALL.    (No.  23992.) 
(Supreme  Court  of  Kansas.    June  10,  19S^) ' 

(SvUabui  bp  the  Court.} 

1.  Indictment  and  Information  ®=>I25(45)— 
Larceny  <S=362(I)— Stealing  of  articles  on  dif- 
ferent floors  of  a  department  store  during  one 
visit  may  be  charged  as  one  offense;  finding 
that  articles  were  talten  without  defendant 
having  left  the  building  sustained. 

The  stealing  of  several  articles  upon  dif- 
ferent floors  of  a  department  store  during  one 
visit  of  the  defendant  thereto  may  properly  be 
charged  as  a  single  offebse  in  one  count  of  an 
information.  And  it  is  hel4,  that  the  evidence 
justified  a  finding  that  the  articles  here  involv- 
ed were  talsen  without  the  defendant  having  left 
the  building. 

2.  Criminal  law  <8=>776(4)  —  Where  Jury  is  in- 
structed to  consider  evidence  of  defendant's 
previous  good  reputation  as  bearing  on  his 
credibility,  refusal  to  add  that  It  Is  a  recom- 
meadatloD  that  he  will  speak  the  truth  proper. 

When  the  jury  is  told  that  evidence  of  the 
previous  good  reputation  of  the  defendant  in  a 
criminal  case  should  be'  considered  for  its  bear- 
ing ui>on  his  credibility  as  a  witness  as  well  as 
upon  the  broader  question  whether  there  is  a 
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reasonable  doubt  of  Us  guHt,  no  error  is  com- 
mitted  in  refusing  to  add  tiiat  audi  evidence 
stands  as  a  recommendation  that  be  will  speak 
tbe  tmth. 

Appeal  from  District  Court,  Shawnee 
County. 

Joe  Hall,  alias  Joe  Frank  Hanley,  was 
convicted  of  grand  larceny,  and  he  appeals. 
Affirmed. 

B.  M.  Lee  and  W.  B.  Atchison,  both  of 
Topeka,  fbr  appellant 

Richard  J.  Hopkins,  At^.  Gen.,  and  Tink- 
bam  Veale  and  R.  H.  Oaw,  both  of  Topeka, 
for  the  State. 

BIASON,  J.  The  defendant  was  convicted 
of  grand  larceny,  and  appeals.  He  was 
charged  in  one  count  with  stealing  a  lady's 
suit  worth  $99.50,  a  lady's  waist  worth  $6.75, 
and  a  wrist  watch  worth  $6.75,  and  was 
found  guilty  of  stealing  property  worth  $75. 
The  suit  and  waist  were  stolen  on  the  third 
•  floor  of  a  department  store  and  the  watch 
on  the  first  The  defendant  contends  that 
the  evidence  conclusively  shows  that  the 
goods  in  the  different  floors  were  taken  by 
at  least  two  separate  acts  constituting  dis- 
tinct offenses,  and  on  that  account  complains 
of  the  overruling  of  his  motion  to  require  the 
state  to  elect  as  to  the  taking  of  which  ar- 
ticle the  state  would  rely  upon  for  convlc- 
Uon. 

[1]  One  witness  for  the  state  testified  that 
she  saw  the  defendant  and  a  woman  who  ac- 
companied him  enter  and  leave  the  first  floor 
by  the  street  door,  and  that  they  were  in  her 
sight  during  all  the  intervening  time — about 
10  minutes.  Tbe  Jury,  however,  may  have 
thought  she  was  mistaken  in  part  and  that 
without  her  noticing  it  tliey  may  have  visited 
the  upper  floor  in  the  meantime.  The  defend- 
ant testified  that  he  went  to  the  store  after 
he  had  eaten  lunch,  which  was  about  1 
o'clock.  The  state's  witness  already  refer- 
red to  said  that  he  and  the  woman  entered 
tbe  store  a  few  minutes  after  one.  Another 
witness  testified  to  seeing  them  on  the  third 
floor  attout  1  o'clock.  This  evidence  justified 
a  finding  that  all  the  goods  were  taken  on 
the  same  visit  to  the  store,  and  there  is  no 
occasion  to  consider  whether  it  would  have 
tnade  any  difference  if  they  had  gone  out- 
side of  tbe  building  In  the  interval  between 
the  taking  of  the  goods  on  the  different  fioors. 
In  these  circumstances  the  treatment  of  the 
taking  of  the  several  articles  as  constituting 
a  single  offense  gives  the  defendant  no  just 
canse  of  complaint 

"Where  several  articles  are  taken  from  tbe 
same  owner  at  or  about  tbe  same  time  by  the 
same  thief,  the  better  practice,  in  spite  of  the 
fact  that  there  are  tecbiiically  several  takings,- 
in  to  regard  tbe  takings  as  a  single  offense,  and 
to  indict  and  panish  bat  once.  This  is  dearly 
Ide  case  when  the  goods  are  taken  at  the  same 
time  by  one  act  of  taking.     But  it  is  equally 


true  where  the  goods,  although  taken  at  snb- 
stantially  the  same  time,  are  taken  independent- 
ly."   2(5  Cyc.  61. 

"But  a  series  of  larcenous  acts,  regardless 
of  the  amount  and  value  of  the  separate  par- 
cels or  articles  taken,  and  regardless  of  the 
time  occupied  in  the  performance,  may  and  wiH 
constitute,  in  contemplation  of  law,  a  single  lar- 
ceny, provided  the  several  acts  are  done  pursu- 
ant to  a  single  impulse  and  in  execution  of  a 
general  fraudulent  scheme."  West  v.  Com- 
monwealth, 125  Va.  747,  99  S.  E.  654. 

"From  the  great  number  and  variety  in  tbe 
character  of  the  articles  found,  it  is  manifest 
that  complainant  [tbe  defendant  in  the  larceny 
prosecution]  must  have  begun  her  thefts  imme- 
diately after  she  entered  the  employ  of  tbe 
company,  and  that  she  continued  them  daily  un- 
til the  time  of  her  arrest.  *  *  *  Though  the 
larceny  is  of  several  different  articles,  if  they 
are  taken  in  substantially  the  same  transaction, 
their  value  may  be  aggregated,  in  order  to  make 
out  a  charge  of  grand  larceny.  •  *  •  Bach 
case  must  t>e  determined  upon  its  own  spedal 
facts  and  circumstances.  If,  as  it  is  said  by 
some  of  the  courts,  the  different  asportations 
are  prompted  by  one  design,  one  purpose,  one 
impulse,  they  are  a  single  act  without  regard 
to  time."  Ex  parte  Jones,  46  Mont  122,  128 
Pac.  928. 

"The  testimony  indicates  there  was  more 
ttian  $60  worth  of  the  property  taken  the  night 
before.  If  they  were  taken  that  night  it  would 
necessarily  follow  that  they  were  taken  in  pur- 
suance of  one  purpose  and  design,  and  not  tak- 
en at  different  dates.  The  fact  they  were  tak- 
en from  different  sections  of  the  store  under 
the  circumstances  of  this  case  would  not  con- 
stitute different  takings,  and  would  support  the 
proposition  that  they  were  taken  in  pursuance 
of  one  purpose,  and,  legally  speaking,  at  the 
same  time,  so  far  as  the  doctrine  of  theft  is 
concerned  when  applied  to  different  takings." 
Wilson  V.  State,  70  Tex.  Cr.  R.  631,  158  S.  W. 
616. 

There  was  evidence  that  the  stolen  goods 
were  worth  the  amount  alleged  in  the  Infor- 
mation. The  defendant  argues  that  the 
value  found  by  the  Jury  shows  that  the  ver- 
dict was  the  result  of  a  compromise.  One 
witness  testified  that  there  had  been  a  de- 
predation In  value — ^probably  as  much  as 
3S%  per  cent  A  deduction  of  one-third 
from  the  total  amount  alleged  would  give  In 
round  numbers  $75,  and  this  was  probably 
the  basis  of  the  amount  returned  in  the  ver- 
dict—at all  events,  it  may  have  been. 

It  i&  suggested  that  some  of  tbe  jurors 
may  have  thought  the  defendant  took  the 
watch  but  not  the  suit  or  waist  while  others 
may  have  thought  he  took  the  suit  and  waist 
but  not  the  watch.  The  verdict  indicated 
that  all  of  them  must  have  believed  he  stole 
the  suit  for  that  was  necessary  to  bring  tbe 
amoimt  of  tbe  stolen  property  up  to  $75  or 
to  make  the  offense  a  felony.  It  Is  obvious 
therefore  that  no  substantial  prejudice  could 
have  resulted  even  if  the  contention  of  the 
defendant  In  this  regard  were  otherwise 
sound. 
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[2]  2.  The  defendant  also  complains  of  the 
refnsal  of  a  requested  instruction  regarding 
the  effect  of  evidence  of  his  prevlons  good 
reputation,  couched  In  the  lang^i&ge  of  the 
fourth  paragraph  of  the  syllabus  in  State 
T.  Deuel,  63  Kan.  811,  66  Pac  1037.  The  In- 
struction was  given  substantially  in  the  form 
asked,  except  that  it  (onitted  the  statement 
that  such  evidence  "stands  as  8  recommenda- 
tion that  he  will  ^eak  the  truth."  The 
language  of  the  syllabus  was  evidently  chosen 
to  make  clear  the  respect  in  which  the  in- 
struction then  under  consideration  fell  short 
of  what  was  required.  Its  use  In  that  con- 
nection carried  no  implication  that  it  is 
necessary  to  use  the  quoted  words  In  charg- 
ing the  Jury  on  the  subject  of  the  weight  to 
be  given  to  character  evidence,  and  no  such 
necessity  exists.  The  Jury  were  properly 
told  that  they  should  consider  the  testimony 
covering  the  defendant's  reputation  for  its 
bearing  upon  his  credibility  as  a  witness  as 
well  as  upon  the  broader  question  whether 
there  was  a  reasonable  doubt  of  his  guilt 
This  was  sufficient 

The  Judgment  is  affirmed. 

All  the  Justices  concarring. 


(Ul  Kan.  43«) 

FORBES  at  al.  V.  MAIN  et  ax.    (No.  23811.) 
(Supreme  Court  of  Kansas.    June  10,  1922.) 

(Syltahua  iy  the  Court.) 

Mortgages  «=»369(2)— One  who  was  adjudged 
Insane  after  conflrmatlon  of  foreclosure  sale 
not  entitled  to  havs  sale  set  aside. 
One  who  was  adjudged  icsane  after  an  ac- 
tion to  foreclose  a  real  estate  mortgage  had 
been  commenced,  summons  had  been  served, 
judgment  had  been  rendered,  order  of  sale 
had  been  issued,  and  sale  bad  been  made  and 
confirmed,  cannot,  after  be  has  been  discharg- 
ed from  the  state  hospital  as  restored  to 
sanity  and  after  the  period  of  redemption  from 
the  sale  has  expired,  successfully  prosecute 
a  proceeding  in  the  foreclosure  action  to  set 
aside  and  vacate  the  Judgment,  the  order  of 
sale,  the  sale,  and  the  confirmation  thereof, 
on  the  ground  of  his  incapacity. 

Appeal  from  District  Court,  Shawnee 
Cotmty. 

Action  by  W.  M.  Forbes  and  others  against 
John  J.  Main  and  wife.  Judgment  was  ren- 
dered tor  plaintiffs  by  default,  and  from  ma 
order  denying  the  application  of  named  de- 
fendant to  vacate  the  judgment  the  named 
defendant  appeals.    Affirmed. 

'W.  H.  Cowles  and  J.  M.  Stark,  both  of  To- 
pefea,  for  appellant. 

Bugta  T.  Fisher  and  B.  B.  Smith,  both  of 
Topeka,  for  appellees. 


V.  MAIN  775 

P.) 

MARSHAUy  J.  The  ];dalntl{EB  recovered 
Judgment .  by  default  foreclosing  a  real  es- 
tate mortgage  given  by  John  J.  Main  and 
Belle  Main,  his  wife.  Under  that  Judgment 
the  property  was  sold,  the  sale  was  con- 
firmed, and  a  sheriff's  deed  was  Issued  to 
the  plaintiffs.  Afterward,  John  J.  Main  filed 
an  application,  the  prayer  of  which  read: 

"This  defendant  prays  that  the  Judgment 
hereinbefore  set  oat  may  be  vacated  as  void 
and  rendered  without  jnrisdiction;  and  that 
if  such  relief  be  denied,  then  the  order  of  sale 
and  order  of  confirmation  heretofore  entered 
in  this  cause  be  vacated;  and  for  audi  other 
and  further  relief  as  to  the  court  ahaU  seem 
proper." 

The  plaintiffs  answered  that  application 
trial  was  had,  the  application  was  denied, 
and  John  J.  Main  appeals. 

Findings  of  fact  and  condusions  of  law 
were  made  as  follows: 

"1.  On  July  31,  1917,  plaintiffs  filed  the 
original  petition  in  this  case,  praying  for  a 
foreclosure  of  a  mortgage  given  by  John  J. 
Main  and  bis  wife,  to  secure  a  note  of  $300,. 
dated  April  9,  1913,  upon  which  the  defend- 
ants were  in  default  for  payment  of  interest 
and  on  the  same  day  summons  was  personally 
served  by  the  sheriff  upon  the  defendant  John 
J.  Main  and  Belle  Main,  bis  wife.  No  answer 
was  filed  by  either  of  said  defendants,  and 
judgment  by  default  was  rendered  September 
17,  1917,  as  set  «ut  in  the  petition  to  vacate 
the  judgment 

"2.  Thereafter  and  on  November  8.  1917, 
the  sfaeritf  sold  at  public  outcry  to  plaintiffs 
the  real  eRtate  involved  in  this  action  for  the 
sum  of  $420.27,  being  the  amount  of  the  judg- 
ment of  $342,  plus  delinquent  taxes,  court 
costs   and  sheriff's   fees. 

"3.  That  on  March  23,  1918,  .said  sale  was 
confirmed  by  order  of  the  court,  as  set  out  in 
the   petition  to  vacate   the  judgment. 

"4.  On  October  2,  1918,  the  probate  court 
of  Shawnee  county,  Kan.,  found  the  defendant 
J.  J.  Main  to  be  insane.  A  commiasion  of  ex- 
amining pbysicians  filed  a  report  in  said  court 
wherein  they  stated  'that  the  disease  is  of 
two  years'  duration,  dating  from  the  first 
symptoms  of  this  attack';  that  he  shows  the 
effect  of  alcoholism  and  enffering  from  delirium 
tremens,  with  rational  intervals;  that  on  said 
date  defendant  was  committed  to  the  State 
Hospital  at  Topeka,  Kansas. 

"6.  That  on  April  SO,  1919,  he  was  paroled 
from  said  institution  by  the  order  of  the  su- 
perintendent and  on  March  0,  1920,  was  dis- 
charged as  restored  to  sanity  by  order  of  the 
superintendent   of  said   institntion. 

"6.  No  guardian  was  at  any  time  appointed 
for  said  J.  J.  Main. 

"7.  That  on  May  29,  1919,  the  sheriff,  in 
pursuance  to  the  order  of  confirmation  herein, 
deeded  to  plaintiffs  the  property  foreclosed  in 
this  case,  being  lot  135  and  the  north  16  feet 
of  lot  137  on  Polk  street  in  the  city  of  Topeka. 

"8.  That  at  the  time  of  said  foreclosure  sale 
and  purchase  by  the  plaintiff  herein  said  prop- 
erty waa  also  subject  to  a  first  mortgage  held 
by  the  Security  Benefit  Aaaodation  in  the  sum 
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of  |1,000  upon  wUch  the  defendants  were  in 
arrears  for  the  payment  of  interest  and  the 
entire  prindpal,  and  that  said  purchase  by  the 
plaintifFs  upon  said  foreclosure  sale  was  sub- 
ject to  such  first  mortgage. 

"9.  That  the  ralue  of  said  property  at  the 
time  of  the  foreclosure  sale  was  between  the 
sum  of  $1,750  and  $2,000.  Subsequently  to 
said  sale  the  plaintiff  repaired  said  property 
and  made  valuable  improvements  thereon,  con- 
siderably increasing  the  value  of  said  property. 

"10.  Suit  is  now  pending  in  this  court  to 
foreclose  the  first  mortgage  held  by  the  Se- 
curity Benefit  Association,  and  a  personal  judg- 
ment is  sought  against  the  defendant  J.  J. 
Main. 

"Condusions  of  Law. 

"1.  The  judgment  of  foreclosure  rendered 
herein  was  in  all  respects  valid  and  legal  and 
not  subject  to  proceedings  for  vacating  void 
judgments. 

"2.  That  the  property  did  not  sell  for  so 
much  less  than  its  actual  value  at  the  time  of 
the  said  sale  that  the  said  sale  should  be 
•et  aside  for  inadequacy  of  price." 

Three  propositions  are  presented:  That 
the  service  of  summons  on  John  J.  Main  was 
▼old;  that  the  judgment  rendered  thereon 
was  lilcewlse  void;  and  that  the  sale,  con- 
firmation, expiration  of  time  for  redemption, 
and  the  making  of  the  sheritTs  deed  were  all 
during  the  period  of  his  incapacity  and  there- 
fore voidable  on  timely  application.  These 
propositions  can  be  disposed  of  together. 

The  findings  of  the  district  court  show  that 
John  J.  Main  was  declared  insane  on  October 
2,  1918,  and  that  the  disease  was  of  two 
years'  duration,  dating  from  the  first  symp- 
toms of  the  attack.  He  argues  that  this 
finding  establishes  tliat  he  was  insane  two 
years  previous  to  the  adjudication  by  the 
probate  court.  That  is  not  the  effect  of  the 
finding  of  the  district  court.  That  finding 
shows  that  Main  was  insane  on  October  2, 
1918,  but  it  does  not  show  that  he  was  insane 
at  any  time  prior  thereto.  Symptoms  of  an 
attack  of  insanity  are  not  insanity.  Main's 
petition  alleged  that  be  was  in  a  state  of  al- 
coholic dementia.  Symptoms  of  alcoholic  de- 
mentia are  not  equivalent  to  Insanity.  IThe 
foreclosure  action  was  commenced,  summons 
was  served,  judgment  was  rendered,  order  of 
sale  was  issued,  sale  was  made,  and  the  sale 
confirmed  months  before  the  probate  court 
found  that  Main  was  insane,  The  period  of 
redemption  expired  about  seven  months  after 
the  finding  of  the  probate  court  The  sum- 
mons, judgment,  order  of  sale,  sale,  and  con- 
firmation were  regular,  and  cannot  be  avoid- 
ed by  Main  in  a  proceeding  of  this  charac- 
ter. After  the  confirmation  the  only  right  he 
bad  was  the  right  to  redeem  from  the  sale. 
During  a  part  of  the  period  of  redemption, 
he  was  insane.  On  March  9,  1920,  he  was 
discharged  from  the  State  Hospital  for  the 
'Insatie  at  Topeka,  as  restored  to  sanity. 
This  proceeding  was  commenced  on  July  6, 


1920.  If  Main  had  aoj  rl^t  atta  having  re- 
covered his  sanity,  it  was  the  right  to  re- 
deem froip  the  side,  ^at  right  be  did  not 
claim  and  did  not  attempt  to  exercise.  A 
foreclosure  case  somewhat  closely  parallel 
to  the  one  under  consideration  is  Lundberg 
V.  Davidson,  72  Minn.  49,  74  N.  W.  1018,  42 
li.  R.  A.  10.%  the  syllabus  to  which  reads: 

"The  fact  that  the  mortgagor  or  the  occu- 
pant of  the  mortgaged  premises  has  become  in- 
sane does  not  suspend  the  power  of  sale  in 
the  mortgage,  or  render  void  a  sale  under  it 
If  the  power  is  exerdsed  in  bad  faith,  for  the 
purpose  of  using  such  disability  to  gain  as 
improper  advantage  of  the  mortgagor,  the 
courts  will  set  aside  the  sale.  But  if  the 
mortgagee  and  the  purchaser  at  the  sale  acted 
in  entire  good  faith,  and  in  ignorance  of  the 
disability  of  the  mortgagor,  the  mere  fact  tliat 
the  property  was  bid  off  for  much  less  than  its 
value,  and  that  the  mortgagor  was  insane  at 
the  date  of  the  sale,  and  so  continued  until 
after  the  expiration  of  the  time  of  redemption, 
will  not  of  itself  entitle  the  mortgagor  to  have 
the  sale  set  aside,  or  to  redeem  from  it  after 
the  expiration  of  the  period  of  redemption  al- 
lowed by  statute,  especially  where  the  pur- 
diaser  at  the  sale  has  entered  into  lawful  pos- 
session of  the  premises,  and  made  valuable 
repairs  and  improvements." 

Under  the  Ltmdberg  Case,  Main  would  be 
denied  the  right  to  redeem  from  the  sale  U 
this  action.    No  error  appears. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ill  Kan.  39t) 
KRATZ  V.  PADFIELD.     (No.  23771.) 
(Supreme  Court  of  Kansas.     June  10,  1922.) 

(Byllabu*  by  the  Court.) 
Reformation    of    instruments    ^=»45( I)— Evi- 
dence must  prove  beyond  a  reasonarbls  doubt 
that  instrument  does  not  express  agreement 
of  parties. 
Refusal  of  the  district  court  to  reform  a 
written  instrument  because  the  evidence  failed 
to  prove  beyond  a  reasonable  doubt  that  the 
instrument  did  not  express   the   intention  of 
the  parties  approved.  > 

Appeal  from  District  Court,  Sedgwidc 
(bounty. 

Action  by  C.  H.  Eratz  against  R.  B.  Pad- 
field.  Judgment  for  plaintiff,  and  defendant 
appeals.    Aflirmed. 

J.  W.  Blood,  ot  Wichita,  for  appe'llant 
Hasty,  Slefkin  &  Hasty,  of  Wichita,  for 
appellee. 

BIJRCH,  3.  The  action  was  one  to  recover 
money  according  to  the  provisions  of  a  writ- 
ten contract.  The  defendant  prayed  for  ref- 
ormation of  the  instrument  on  the  ground 


^sFor  other  casaii  see  tame  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  lodezee 


Digitized  by 


Google 


Kan.) 


PARROTT  T.  ATCHISON,  T.  &  B.  P.  RY.  CO. 
(107  P.) 


It  did  not  express  the  agreement  of  parties. 
The  conrt  denied  reformation,  and  rendered 
jadgmoit  for  tbe  plaintiff.  The  defendant 
appeals. 

In  deciding  the  matter  of  reformation,  the 
court  said: 

"Contracts  are  reduced  to  writing  to  avoid 
jnst  such  a  muddle  as  we  have  gotten  into. 
Mr.  Padfield  signed  this  contract  after  reading 
it,  and  he  is  held  to  have  anderstood  It  and 
known  ell  that  was  in  it,  whether  he  actually 
did  or  not.  He  contends  that  certain  proTi- 
sions  ought  to  be  inserted,  and  the  contract 
reformed  to  contain  those  proTisions.  Now, 
the  law  requires  that  evidence  establishing 
those  facts  should  establish  them  beyond  a  rea- 
sonable doubt.  •  •  •  You  have  not  proved 
by  the  evidence  beyond  a  reasonable  doubt  that 
this  contract  should  be  reformed,  and  I  shall  so 
hold." 

There  was  snbstantial  evidence  that  no 
mistake  was  made  in  the  preparation  of  tiie 
instmment,  and  substantial  evidence  that 
after  the  ezecntlon  of  the  Inatrnment  the 
parties  conducted  themselves  in  accordance 
with  its  terms.  The  standard  of  cogency 
which  the  court  applied  to  the  proof  is  the 
standard  recognized  by  this  conrt  in  such 
cases.  Bod  well  v.  Beaton,  40  Kan.  86,  18 
Pac  901;  Schaefer  v.  Mills,  69  Kan.  25,  76 
Pac.  436. 

The  judgment  of  the  district  court  Is  af- 
flrmed. 

All  the  Justices  concurring. 


(lU  Kao.  375) 

PARROTT  V.  ATCHISON,  T.  &  8.  F.  RY,  CO, 

•t  al.     (No.  23600.) 

(Sapreme  Court  of  Kansas.    June  10,  1922.) 

*  (BvUaiiu  (tf  the  Court.) 

1.  Release  «=958(5, 6)— Whether  there  was  • 
mutual  mistake  as  to  the  nature  of  the  Inju- 
ries, and  whether  release  was  procured  hy 
misrepresentations,  held  for  Jury. 

The  testimony  relating  to  a  release  of  a 
daim  for  damages  by  an  injured  railway  pas- 
senger examined,  and  held,  that  it  sufficiently 
tends  to  show  mutual  mistake  of  the  parties  as 
to  the  nature  of  the  injuries  of  the  passenger, 
and  also  that  the  release  was  procured  by  mis- 
representations to  take  the  case  to  the  jury. 

2.  Release  ®=32l— ln)ure<l  passenger's  letter  to 
railroad's  claim  agent  held  not  a  ratlflcatlon 
•f  former  settlement. 

A  certain  letter  v^ritten  by  plaintiff  to  the 
daim  agent  of  the  defendant  is  held  not  to  be 
a  ratification  of  the  settlement. 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  Jake  M.  Parrott  against  the  Atch- 
ison. Topeka  &  Santa  F6  Railway  Com- 
pany and  another.    Judgment  for  defendants. 


777 

Beversed  and   re- 


and    plaintUt   appeaUC 
manded. 

Maurice  P.  O'Keefe  and  Hugo  Orlopp,  both 
of  Atcliison,  and  Wheeler,  Brewster  &  Hunt, 
of  Topeka,  for  appellant. 

W.  R  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  Z.  El.  Jackson,  of  Atchison, 
for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Jake  M.  Parrott  against  the  Atchison,  Topeka 
&  Santa  FC  Railway  Company  to  recover 
damages  for  injuries  alleged  to  have  been 
sustained  by  him  while  he,  a  passenger,  was 
alighting  from  a  train  of  the  defendant  A 
demurrer  to  bis  evidence  was  sustained, 
from  which  ruling  he  appeals. 

His  testimony  tended  to  show  that  he  was 
a  passenger  on  a  train  going  from  Cummings 
to  Atchison,  and  that  when  the  train  stopped 
at  Tenth  street,  Atchison,  a  regular  stopping 
place,  he  proceeded  to  alight,  and  before  he 
had  time  to  safely  do  so,  the  train  was  neg- 
ligently started  without  notice  or  warning, 
throwing  him  to  the  ground,  by  reason  of 
which  his  collar  bone  was  broken  and  his 
arm  injured  so  that  he  is  permanently  crip- 
pled. 

The  defense  set  up  was  that  the  injuries 
were  not  the  result  of  the  negligence  of  the 
defendant,  but  resulted  from  plaintiff's  ovra 
negligence,  and  further  that  for  a  considera- 
tion the  plaintiff  had  released  the  defendant 
from  all  liability  for  the  damages  sustained. 
There  is  no  controversy  here  as  to  the  extent 
of  the  injuries  suffered  by  the  plaintiff,  nor 
as  to  the  negligence  by  which  they  were  oc- 
casioned. 

[1  ]  The  contention  Is  that  the  evidence  dis- 
closed that  plaintiff  had  executed  a  release 
to  the  plaintiff  upon  the  payment  of  $20  and 
had  discharged  it  from  all  liability;  and 
further  that  if  the  release  lacked  validity 
In  any  respect.  It  had  been  cured  and  rati- 
fied by  a  letter  subsequently  written  by  the 
plaintiff  to  the  claim  agent  of  the  defendant. 
As  to  the  release  the  plaintiff  testified  that 
within  a  few  days  after  the  accident  he 
called  on  Dr.  Dlngess,  who  had  previously 
acted  as  his  physician  and  who  was  also 
the  employed  physician  of  the  defendant. 
The  doctor  made  a  cursory  examination,  pre- 
scribed liniment  to  be  rubbed  on  the  affected 
part,  and  procuring  a  paper  he  began  writing 
plaintiff's  answers  to  inquiries  as  to  his  natnn 
and  age,  etc.,  and  in  the  next  call  the  doctor 
asked  him  if  a  claim  agent  of  the  defendants 
had  called  on  him,  and  when  he  replied  in 
the  negative,  the  doctor  said  that  one  would 
call  on  him  within  a  few  days.  Shortly 
after  the  doctor  asked  him  to  go  to  the 
hospital  for  an  X-ray  examination  of  his 
shoulder,  and  after  inspecting  the  pictures 
there  taken  he  told  the  plaintiff  that  his  in- 
jury was  a  small  bruise,  that  some  of  the 
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ligaments  had  been  foosened,  but  that  he 
wonld  be  well  In  a  few  days,  and  could  not 
oome  In  for  a  large  claim  of  damages.  The 
dalm  agent  approached  the  plaintiff  for  a 
settlement  and  asked  him  to  go  to  Dr.  Din- 
gess'  office  for  that  purpose.  The  agent 
oCTered  htm  $5  on  hia  claim,  then  $10,  and 
then  said  that  the  best  offer  that  he  conld 
make  him  for  such  an  Injury  was  $20,  and 
the  payment  of  the  hospital  bilL  Having  in 
mind  the  doctor's  statement  as  to  the  nature 
of  his  injury,  he  accepted  the  offer  and  signed 
the  release.  About  a  week  afterwards  he 
called  on  the  doctor  again  and  reported  that 
his  arm  was  no  better,  when  the  doctor 
told  him  that  it  would  be  sore  for  some  time, 
and  when  plaintiff  asked  him  why  he  had  not 
told  him  so  before  the  settlement,  the  doctor 
replied  that  he  guessed  he  was  In  too  big  a 
bnrry.  Later,  when  plaintiff  asked  the  doc- 
tor toe  a  statement  of  the  facts,  he  refused  to 
give  one,  saying  that  it  would  look  bad  for 
him.  Shortly  afterwards  an  examination  of 
the  shoulder  was  made,  and  it  disclosed  that 
the  injury  had  fractured  the  collar  bone, 
that  there  was  a  marked  deformity  of  the 
shoulder  joint,  that  it  caused  the  spine  to  ex- 
tend forward  and  upward  anterially,  and 
that  It  will  never  mend. 

It  is  manifest  that  the  rdease  was  exe- 
CQted  by  the  plaintiff  in  the  b^ef  that  the 
Injury  was  slight  and  that  its  effect  would 
pass  within  a  few  days.  He  was  induced  to 
think  so  by  the  statement  of  the  doctor  that 
the  soreness  would  soon  pass  away.  Plain- 
tiff testified  that  he  bad  "implicit  faith  in 
Dr.  Dlngess,  and  believed  what  he  said,  and 
believed  he  would  be  well  in  a  few  days." 
If  the  statements  of  the  doctor  were  honestly 
made,  he  was  likewise  mlstak^i  as  to  the 
nature  of  the  injury,  and  it  may  be  inferred 
that  the  claim  agent  who  co-operated  with 
the  doctor  did  not  understand  that  it  was 
as  serious  as  it  turned  out  to  be.  The  nom- 
inal amounts  proposed  in  settlement  of  the 
claim  and  the  amount  finally  agreed  upon 
t«ids  to  show  that  the  dalm  agent  and  the 
doctor  both  regarded  the  injury  as  slight 
and  temporary.  The  trifling  consideration, 
givpn  in  payment  of  a  serious  and  perma- 
nent Injury  argues  strongly  that  there  was 
either  a  mistake  of  facts  on  their  part  or 
that  the  release  was  fraudulently  procured. 
Assuming  that  all  were  acting  in  good  faith, 
it  is  manifest  from  the  evidence  that  they 
were  mistaken  as  to  the  character  of  the 
Injnry  and  that  under  the  circumstances  the 
release  was  not  binding. 
'  There  is  some  evidence  tending  to  show 
a  lack  of  good  faith  and  that  the  claim 
agent  and  doctor  purposely  kept  from  the 
plaintiff  the  serious  nature  of  his  Injury 
until  the  settlement  was  effected,  when  some 
of  the  facts  tending  to  establish  that  claim  are 
that  plaintiff  called  on  the  doctor,  data  as  to 
his  claim  was  taken  by  the  doctor,  and  that  he 


informed  the  plwfntlff  that  a  dalm  agent 
would  visit  him  within  a  day  or  two.  The 
claim  agent  took  the  plaintiff  to  the  doctor's 
office  to  make  the  settlement  After  the  X-ray 
picture  was  made  revealing  the  nature  of  the 
injury,  the  doctor  still  declared  that  It  was 
only  a  small  bruise  with  some  ligaments  torn 
loose  and  that  he  could  not  come  in  for  a 
big  claim.  Before  the  settlement  and  when 
it  was  proposed  to  go  to  the  hospital  to  in- 
spect the  X-ray  picture,  the  dalm  agent  told 
the  plaintiff  that  the  picture  was  not  there, 
but  had  been  sent  to  Topeka.  After  the  re- 
lease was  signed  and  plaintiff  was  complain- 
ing about  his  suffering,  the  doctor  told  him 
it  would  be  sore  for  some  time,  .and  when 
asked  why  he  did  not  tell  him  that  before  the 
release  was  given,  the  doctor  said  he  was  In 
too  big  a  hurry  and  then  refused  to  make  a 
statement  as  to  plaintiff's  condition  saying 
that  it  would  look  bad  for  him.  We  conclude 
that  there  was  evidence  to  go  to  the  Jury, 
not  only  as  to  mutual  mistake  of  fact,  but 
also  as  tending  to  show  misrepresentations  of 
the  doctor  as  to  the  nature  of  the  injury  and 
of  his  co-operation  with  the  claim  agent  in 
effecting  a  settlement 

[2]  There  is  a  further  contention  that  if 
the  evidence  should  be  regarded  as  sufficient 
to  show  that  the  release  was  procured 
through  mistake  or  fraud,  that  it  had  been 
ratified  and  cured  by  the  following  letter 
written  to  the  claim  agent  by  the  plaintiff: 

"Mr.  h.  C.  pribble.  Well  1  thought  i  would 
write  to  yon  and  let  you  know  how  i  am.  My 
arm  bant  any  better  and  i  baid  to  other  doc- 
tors to  look  at  it  and  the  plates  at  the  hospital 
and  they  say  that  the  bones  is  broke  and  it  will 
leave  me  a  cripple  the  rest  of  my  life  and  i 
think  i  ought  to  be  in  the  hospital  now  bat  i 
hant  got  the  money  so  i  thought  i  wonld  see 
if  yon  would  take  this  up  with  the  santa  fe 
Company  and  see  what  they  will  do  for  Me  for 
i  wot  bee  able  for  work  this  way  i  know  we 
settled  ap  wonce  and  i  acked  the  man  and  will 
do  so  again  for  things  looks  bad  to  me  aith  an 
arm  like  mine  is  cant  work  and  no  money  nei- 
ther and  the  santa  fe  train  is  the  blame  for  it 
all  and  i  think  the  santa  fe  furm  ought  to  look 
after  this  at  wonce  for  i  have  done  all  the  suf- 
fering and  hant  done  yet  and  not  my  fait  ne- 
ther, well  i  woald  lie  to  hear  from  yon  at 
wonce  for  you  know  how  things  is  now  address 
all  to  Mr.  3.  M.  P.arrott, 

"1011  George  street, 

"atchison,  KMnaas." 

The  contention  Is  that  in  this  letter  plain- 
tiff In  effect  has  stated. that  he  entered  In- 
to a  fair  settlement  and  had  no  complaint  to 
make  about  it  but  that  as  he  needed  hospital 
treatment  he  desired  the  agent  to  take  that 
matter  up  with  the  defmdant.  This  Infer- 
ence of  recognition  and  satisfaction  with  the 
settlement  is  derived  from  his  statement: 

"I  know  we  settled  np  wonce  and  I  acked  the 
man  and  will  do  so  again  for  things  looks  bad 
to  me,"  etc. 
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Instead  of  a  ratiflcatlon,  the  letter  carried 
an  Implication  that  plaintiff  had  acted  the 
man  in  aettling  upon  the  understanding  of 
the  tacts  at  the  time  the  settlement  was 
made,  bat  that  now  It  has  developed  that  the 
parties  were  mistaken  as  to  the  nature  and 
extent  of  the  plalntUTs  injuries,  and  that  he 
is  now  willing  to  act  the  man  and  make  a 
settlement  on  the  basis  of  the  actual  injuries 
which  had  now  become  apparent.  To  show 
that  a  mistake  had  been  made,  he,  In  effect, 
says  that  two  doctors  who  had  examined 
him,  and  the  X-ray  plates  that  had  been 
taken,  had  advised  him  that  the  bones  of 
his  shoulder  were  broken,  that  he  would  be 
a  cripple  for  life,  and  that  he  should  be  In 
the  hospital  at  this  time,  but  was  without 
money  to  pay  for  treatment.  Be  therefore 
asked  the  clalni  agent  to  take  the  matter  up 
again  with  the  defendant,  as  it  was  to  blame 
for  his  condition,  liking  the  letter  in  Its 
entirety.  It  is  more  of  a  repudiation  of  the 
settlement  than  a  ratification  of  It,  and  it  la 
clear  that  the  circumstances  of  the  case  do 
not  bring  it  within  the  rule  of  the  dted  case 
of  Frazier  v.  Bailway  Co.,  97  Kan.  285,  154 
Pac.  1022. 

The  case  is  more  nearly  In  line  with  Ladd 
T.  Railroad  Co.,  97  Kan.  643.  155  Pac.  943, 
and  as  the  evidence  is  deemed  sufBcient  to 
take  the  case  to  the  Jury,  the  decision  sus- 
taining the  demurrer  to  plaintiff's  evidence 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

All  the  Justices  concurring. 


(Ill  Kan.  44«] 

JOHNSON    &    PROCTOR    REALTY    CO.    v. 
ELLIOTT.     (NO.  23816.) 

(Sapreme  Court  'of  Kansas.    June  10,  1922.) 

(SvUaluM  hv  the  Comrt.) 

Brokers  ®=386(4)— Evidence  held  to  support 

findings  that  real  estate  agents  were  pro- 

enring  oanse  of  sale  and  entitled  to  com- 

missions. 

The  evidence  is  lnM  to  support  a  finding 

that  the  plaintiffs  as  real  estate  agents  were 

the  proenrlDg  cause  of  the  sales  on  which  they 

asked  commissions. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  the  Johnson  ft  Proctor  Realty 
Company,  a  copartnership  composed  of  Sam- 
uel N.  Johnson',  F.  B.  Proctor,  and  others, 
against  James  H.  Elliott.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

AI  F.  Williams,  of  Topeka,  and  SUdmore 
A  Skidmore,  and  Don  H.  EUeman,  all  of 
Columbus,  for  appellant 

Stephens  ft  Dresla,  of  Columbus,  for  ap- 
Iiellees. 


IfASON,  J.  Ttie  defendant  appeals  from 
a  Judgment  In  favor  of  the  plaintiffs  for  com- 
missions in  negotiating  sales  of  his  lands.  A 
reversal  Is  asked  upon  the  ground  that  the 
evidence  did  not  support  a  finding  that  the 
sales  were  due  to  the  efforts  of  the  plain- 
tiffs. The  defendant  relies  upon  the  fact 
that  the  purchasers,  as  witnesses  for  the 
plaintiffs,  testified  that  they  knew  of  the  de- 
fendant wishing  to  sell  the  property,  and 
talked  with  him  directly,  before  having  any 
communication  on  the  subject  with  the  plaln- 
tifFs.  That  Is  not  necessarily  fatal  to  the 
Judgment  The  defendant  admitted  on  the 
stand  that  he  had  listed  the  lands  with  the 
plaintiffs,  but  asserted  that  the  prices  named 
were  net  to  him,  there  being  no  agreement 
that  he  was  to  pay  a  commission.  There  was 
evidence  that  one  purchaser  asked  the  de- 
fendant If  be  would  take  $80  an  acre  for  a 
tract,  and  was  referred  to  the  plaintiffs; 
that  ttie  deal  was  closed  at  $100  an  acre,  the 
agreement  for  that  amount  being  made  by 
the  buyer  and  one  of  the  plaintiffs.  The 
plaintiffs  testified  that  they  negotiated  the 
sales.  It  was  shown  that  they  talked  with 
the  purchasers  on  the  subject  l)efore  the  deals 
were  agreed  to.  The  question  whether  they 
were  the  procuring  cause  of  the  sales  was 
one  of  fact  for  the  determination  of  the  Jury 
and  the  trial  court 

The  Judgment  is  affirmed. 
'  All  the  Justices  concurring. 


an  Kan.  661) 
KIRCHER  V.  KIRCHER.    (No.  23814.) 


(Supreme  Court  of  Kansas.     June  10, 
Rehearing  Denied  July  8,  1922.) 


1922. 


(Byllaim  by  the  Ootirt.) 

I.  Judgment    «=>436— Default    Judgment    not 
vacated  for  unavoidable  casualty  or  misfor- 
tune,   where    failure    to    defend    occurred 
through  defendant's  negligence. 
A  judgment  taken  by  defatdt,  and  obtained 
without  fraud  pr  fault  of  the  plaintiff,  cannot 
be  vacated  on  the  ground  of  unavoidable  cas- 
ualty or  mistortane  where  the  failure  to  defend 
occurred   through    the   inattention    and   negli- 
gence of  the  defendant 

2.  Appeal  and  error  «3>I024(4)— Whether  de« 
fendaat,  suing  te  set  aside  default  Judgment, 
was  mentally  oompetent  during  prior  aotion, 
question  for  trier  of  faots. 

Whether  or  not  the  defendant  against- 
whom  the  judgment  was  rendered  was  mental- 
ly competent,  and  had  the  capacity  to  under- 
stand the  nature  of  the  action  or  the  necessi- 
ty for  making  a  defense,  was  a  qnestlon  for 
the  trier  of  the  facts,  and,  there  being  evidence 
to  support  the  dedsion  of  the  trial  court,  its 
Judgment  is  conclusive. 

Appeal  from  District  Ckmrt,  Pottawatomie 
County. 
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Action  hy  Champion  D.  Elrcher  against 
Prlscilla  ECircher.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

R.  P.  Evans  and  George  Clamma,  both  of 
Manhattan,   for  appellant 
W.  r.  Challis,  of  Wamego,  for  appellee. 

JOHNSTON,  O.  J.  This  was  an  action  to 
annul  and  set  aside  a  judgment  obtained 
against  Champion  D.  Klrcher  by  his  mother, 
Priscilla  Eircber,  rendered  on  April  4,  1918. 
The  Judgment  determined  that  a  deed  wUcb 
had  been  executed  by  the  mother  to  the  son 
on  December  12, 1904,  was  null  and  void,  and 
It  was  decreed  tliat  it  be  discharged  of  rec- 
ord. 

In  tliat  action  Priscilla  Klrcher  alleged  that 
she  had  been  induced  to  execute  the  deed 
through  the  importunity  and  misrepresenta- 
tions of  her  son,  who  was  IlTing  with  her, 
and  to  whom  she  had  intrusted  the  manage- 
ment of  her  business  affairs.  She  alleged 
that  she  was  then  In  feeble  condition  physi- 
cally and  mentally;  tliat  he  took  advantage 
of  her  enfeebled  condition  and  her  trust  in 
hist,- and  urged  her  to  make  the  conveyance  of 
the  land  to  him,  telling  her  that  it  was  in- 
cumbered with  a  mortgage,  when  it  was  un- 
incumbered, and  that  she  would  lose  the  same 
through  the  pretended  mortgage  unless  she 
would  convey  the  property  to  him.  He  also 
threatened  to  institute  insanity  proceedings 
against  her  imless  the  property  was  conveyed. 
She  further  alleged  that  be  employed  one  P. 
C.  Helder  to  prepare  the  deed,  and  represent- 
ed to  her  that  Helder  was  a  minister  of  the 
Gospel,  and  a.  justice  of  the  peace,  and,  tak- 
ing advantage  of  her  religious  nature  and 
confidence  in  ministers,  told  her  that  Helder 
would  not  permit  her  to  sign  a  deed  vmless  it 
was  just  and  right  that  she  should  do  so. 
Helder,  she  alleged,  was  not  a  minister  nor  a 
Justice  of  the  peace,  and  all  of  the  represen- 
tations made  were  untrue,  were  made  to  quiet 
her  apprehensions,  and  by  reason  of  these 
she  was  fraudulently  induced  to  sign  the  in- 
strument She  further  alleged  that  she  did 
not  have  knowledge  or  mental  capacity  to 
comprehend  the  nature  of  the  Instrument  or 
to  understand  its  terms.  A  part  of  the  induce- 
ment to  sign  the  deed  was  that  he  promised 
to  make  a  home  for  her,  and  would  pay  her 
the  income  of  the  property,  but  he  failed  to 
provide  her  with  a  home  except  for  the  short 
period  of  10  months,  and  that  he  has  never 
paid  her  any  part  of  the  income  except  $100. 
She  asked  to  have  the  deed  set  aside,  that 
she  recover  the  reasonable  annual  rental  6t 
the  property,  which  is  $480,  and  that  the 
plaintiff  and  his  wife  be  ejected  from  the 
premises. 

That  action  was  pending  from  August  23, 
1915,  until  about  April  1918.  In  the  Instant 
b&se  the.  testimony  offered  to  set  aside  the 
judgment  Is  based  largely  On  the  ground  that 
Champion  D.  Klrcher  was  of  unsound  mind, 
and  unai)le  to  make  a  defense  in  the  former 


action  In  which  the  deed  was  set  aside.  Hla 
wife,  who  was  Joined  with  him  a«  a  defend- 
ant, had  been  adjudged  Insane,  and  was  con- 
fined in  the  State  HospitaL  His  mother,  who 
brought  the  original  action  In  which  the  Judg- 
ment sought  to  be  set  aside  was  obtained, 
became  insane  before  the  judgment  was  ren- 
dered and  has  since  died. ,  The  judgment  In 
favor  of  the  guardian  of  the  mother  was  ren- 
dered by  default  as  against  Champion  I>. 
Klrcher,  but  his  wife  was  represented  by  her 
guardian.  The  Judgment  recites  that  tlM 
plaintiff  introduced  her  evidence  In  support 
of.  her  allegations  of  misrepresentation  and 
fraud,  and  that  the  defendants  Introduced  no 
evidence,  although  the  guardian  ad  litem  of 
Mrs.  Champion  D.  Klrcher  was  in  court  and 
the  court  found  the  allegations  of  plaintiff's 
petition  to  be  true,  entered  a  decree  setting 
aside  the  deed  and  restoring  the  title  to  the 
plahitiff. 

It  appears  that  Champion  D.  Klrcher  em- 
ployed attorneys  to  represent  him  when  the 
action  was  brought  but  they  bad  withdrawn 
from  the  case  a  year  prior  to  the  ^try  of 
judgment.  In  the  latter  part  of  the  year  1915 
there  were  negotiations  between  the  parties 
looking  to  a  settlement  of  the  original  contro- 
versy, but  it  was  never  consummated.  In  be- 
half of  Champion  D.  EUrcher,  It  is  said  that, 
after  the  original  action  was  begun,  bis  wlftt 
sued  him  for  divorce,  and,  upon  a  charge 
that  the  children  were  neglected,  they  were 
taken  from  both  parents  and  committed  to  an- 
other. This  was  followed  by  a  proceeding  In 
which  his  wife  was  adjudged  Insane;  and 
it  was  claimed  that  all  these  circumstances 
affected  Ills  mentality,  and  rendered  him  un- 
fit to  understand  the  action  brought  against 
him,  or  the  necessity  for  a  defense.  The  evi- 
dence as  to  his  competency  shows  him  to  have 
t>een  a  preacher,  a  peculiar  and  eccentric 
man.  The  probate  Judge  and  sheriff  stated 
that  they  hardly  thought  he  was  normal. 
One  of  his  attorneys  testified  that  they  had 
great  difficulty  in  making  him  understand  the 
nature  of  the  action,  and  that  there  was  in- 
coherence and  inconsistency  in  the  statements 
he  made  to  them.  Some  of  his  witnesses  said 
that  he  was  abnormal  only  on  the  topics  of 
religion  and  women,  while  others  said  they 
thought  there  was  a  real  unsoundness  of 
mind. 

[1]  The  question  presented  to  the  trial 
court  was  whether  the  plaintiff  agralnst  whom 
the  Judgment  was  rendered  had  shown  that 
he  was  prevented  from  making  his  defense  by 
unavoidable  casualty  or  misfortune.  It  was 
mainly  a  question  for  the  trier  of  the  facts, 
and  It  has  been  determined  against  the  plaiar 
tiff.  There  was  much  testimtmy  produced 
tending  to  show  the  abnormality  of  plaintiff, 
and  a  lack  of  appreciation  of  the  Importance 
of  the  litigation  with  his  mother.  He  did 
employ  attorneys,  who  had  difficulty  in  malL- 
ing  him  understand  the  nature  of  the  case. 
and  the  possible  result  of  it.'  They  reptesent- 
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ed  hlin  for  about  two  years,  while  the  case 
was  pending,  and  presented  a  number  of  mo- 
tions In  it,  but  finally  withdrew  from  the 
case  after  giving  him  ample  notice  of  the 
withdrawal,  and  advising  him  that  It  was  es- 
sentially necessary  that  be  should  employ 
others.  This  he  neglected  to  do,  although  the 
action  was  not  tried  nor  Judgment  rendered 
until  about  a  year  after  his  eoimsel  had  sev- 
ered their  connection  with  the  case.  There 
was  no  haste,  no  fraud  of  the  adverse  party, 
nor  anything  which  contributed  to  the  failure 
of  plaintiff  to  pr^are  and  make  his  defense. 
Bis  failure  to  appear  and  defend  was  his  own 
careless  Inattention  and  gross  negligence, 
which  cannot  be  regarded  as  unavoidable 
casualty  or  misfortune  or  grounds  for  a  vaca- 
tion of  a  Judgment.  He  was  negligent  not 
only  before  but  after  Judgment,  as  he  made 
no  attack  upon  it  until  the  present  action 
was  brought,  and  that  was  more  than  15 
months  after  the  Judgment  was  rendered. 

In  the  recent  case  of  Gooden  v.  Lewis,  101 
Kan.  482,  167  Pac.  1133,  it  was  said: 

"The  rale  is  settled  that  a  litigant  cannot 
invoke  the  Code  provision  for  relief  on  the 
ground  of  "tinavoidable  casualty  or  misfortune 
preventing  a  defense'  where  be  lias  been  mani- 
festly negligent,  gnUty  of  ladies,  lacking  in  dil- 
igence, careless,  hurried,  or  mistaken  in  the 
preparation  of  his  defense,  nor  on  account  of 
the  ne^igence  of  his  attorney." 

[2]  The  ground  upon  which  counsel  for 
plaintiff  mainly  relies  for  the  vacation  of  the 
Judgment  Is  the  incompetency  of  plaintiff  and 
his  lack  of  appreciation  of  the  course  of  liti- 
gation. It  was  shown  that  he  Is  peculiar 
and  eccentric,  and  it  is  true  that  a  number  of 
distracting  and  distressing  circumstances  oc- 
curred in  his  life  while  the  litigation  was 
pending.  Some  witnesses  regarded  him  to  be 
of  unsound  mind,  while  others  thought  him 
to  be  sane  but  erratic.  His  mental  condition 
was  peculiarly  a  question  for  the  trial  court, 
which  had  much  better  opportunity  than  this 
court  of  determining  his  sense  Of  responsibil- 
ity and  competency  to  make  a  defense.  It 
has  determined  that  these  afforded  no  excuse 
for  his  negligence  and  no  ground  for  the  va- 
cation of  the  Judgment 

Within  the  rule  which  governs  us  in  the  re- 
view of  a  decision  of  a  trial  court  on  a  ques- 
tion of  fact,  its  Judgment  must  be  affirmed. 

All  the  Justices  concurring. 


(in  Kan.  39S) 
HOVER  vt  al.  v.  DECKER.    (No.  23768.) 

(Sapreme  Coart  of  Kansas.    June  10,  1022.) 

/Sullabut  hv  the  Court.) 

I.  Brokers  4=353— Real  estate  agent  employed 

to   assist  In  finding   purchaser   mast   show 

that  his  efforts  did  so  assist. 

Before   a   real   estate   agent  employed   to 

assist  in  finding  a  purchaser  for  land  can  re- 


.  DECKBB  781 

P.) 

cover  a  commission  for  Ha  sale,  the  agent  most 

show  that  his  efforts  did  assist  the  owner  to 

find  a  porchaser. 

2.  Brokers    ®=>48— Real    estate    agent    most 

show  that  he  sold  land,  or  was  procuring 

oanse,  before  he  can  recover. 

A  real  estate  agent  employed  to  sell  land 

must  show  that  he  sold  the  land,  or  that  he 

was  the  procuring  cause  of  the  sale,  before  he 

can  recover  a  commission  therefor. 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  H.  D.  Hover  and  others  against 
J.  W.  Decker.  Judgment  for  the  defendant, 
an4  plaintiffs  appeal.    Affirmed. 

Homer  V.  Oooing,  of  EJureka,  and  Fred  S. 
Jackson,  of  Chicago,  111.,  for  appellants. 

Wicker  &  Badger,  of  Bureka,  and  A.  M. 
Keene,  of  Ft  Scott  for  appellee. 

MABSHALL,  J.  The  plaintiffs  sued  to  re- 
cover a  real  estate  agent's  commission  for 
the  sale  of  land.  Judgment  was  rendered  in 
favor  of  the  defendant  and  the  plaintiffs  ap- 
peal. 

The  plaintiffs  alleged  that  the  defendant 
requested  them  to  assist  him  In  finding  a 
purchaser  for  a  ranch  In  Greenwood  coun- 
ty; that  he  agreed  to  pay  the  plaintiffs  a 
commission  for  their  services ;  and  that  as  a 
result  of  their  efforts,  the  land  was  sold  to 
one  F.  H.  HulL  (The  evidence  tended  to 
show  that  the  defendant  listed  the  land  with 
the  plaintiffs  for  sale^  that  one  of  the  de- 
fendants had  a  conversation  with  Mr.  Hull 
concerning  the  latter's  purchase  of  the  land ; 
that  Mr.  Hull  was  not  interested ;  and  that 
afterward,  through  others,  he  became  inter- 
ested In  the  land  and  purchased  It.  Oh  the 
trial,  the  plaintiffs  requested  the  following 
Instructions: 

"(1)  If  at  the  time  defendant  listed  the 
farm  for  sale  with  the  plaintiffs  he  knew  that 
F.  H.  Hull  was  a  possible  buyer,  and  with 
knowledge  defendant  requested  plaintiffs  to  in- 
terview and  later  F.  H.  Hull  did  contract  to 
buy  the  land,  then  I  instruct  you  as  a  matter 
of  law  defendant  would  be  liable  to  plaintiffs 
for  the  amount  of  the  commission. 

"(2)  If  you  find  from  the  evidence  in  this 
case  that  the  defendant  employed  plaintiffs  to 
aid  nnd  assist  defendant  in  selling  said  land, 
and  defendant  received  such  services  from 
plaintiffs  and  later  sold  said  real  estate  to 
F.  H.  Hall,  then  plaintiffs  are  entitled  to  pre- 
vail in  this  action,  and  you  should  so  find." 

Neither  of  these  Instructions  was  given. 
The  court  in  substance  instructed  the  Jury 
that  to  entitle  the  plaintiffs  to  recover  they 
must  have  been  the  proximate  and  procuring 
cause  of  the  sale  of  the  property. 

[1]  1.  Plaintiffs  contend  that  it  was  error 
to  refuse  to  give  the  instructions  requested. 
Under  them,  the  plaintiffs  would  have  been 
entitled  to  recover,  although  their  efforts  had 
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no  effect  whaterer  In  Indodng  Hall  to  bny 
the  land.  In  order  to  entitle  the  plaintlffls  to 
recover,  It  was  incnmboit  on  them,  under  the 
allegations  of  their  petition,  to  show  that 
their  effortis  assisted  in  bringing  about  the 
sale  of  the  property.  The  .requested  instruc- 
tions omitted  the  element  that  was  incnm- 
bent  on  the  plaintiffs  to  establish.  The  evi- 
dence did  not  tend  to  prove  the  allegations  of 
the  petition.  The  evidence  tended  to  show 
that  the  plaintiffs  were  employed  by  the  de- 
fendant to  sell  the  land.  Under  that  evi- 
dence, it-was  not  error  for  the  court  to  refuse 
to  give  the  requested  instructions. 

[2]  2.  fThe  plaintiffs  complain  of  the  in- 
structions that  to  entitle  them  to  a  commis- 
sion they  must  have  been  the  proximate  pro- 
curing cause  of  the  sale  of  the  land.  If  they 
were  employed  to  sell  the  land,  those  instruc- 
tions were  correct  Beougher  v.  Clark,  81 
Kan.  250,  106  Pac.  89,  27  L.  B.  A.  (N.  S.)  198. 
Under  the  evidence,  those  instructions  were 
properly  given. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  645) 

CITIZENS'  INS.  CO.  OF  MISSOURI  V. 
ETCHEN.     (No.  23803.) 

(Supreme  Court  of  Kansas.     June   10,  1922. 
Rehearing  Denied  July  8,  1922.) 

fSyllahut  Iv  the  Court.) 

1.  Parties  «=>5l(2)^AotI»n  on  redelivery  bond 
may  be  broaght  against  one  or  all  of  obligors; 
refusal  to  make  another  oMIgor  a  party  de- 
fendant held  not  abuse  of  discretion. 

The  party  for  whose  benefit  a  redelivery 
bond  is  gfven  in  a  replevin  action  moy  sue 
either  or  all  of  the  obligors  on  the  bond;  and, 
where  only  one  of  the  obligorf)  is  sued,  a  mo- 
tion to  bring  in  as  defendant  another  obligor 
on  the  bond  is  addressed  to  the  trial  court's 
discretion,  and  the  denial  of  snch  motion  is  not 
prejudiciol  error. 

2.  Pleading  «=»367  (5)— Sustaining  of  motion 
to  have  answer  made  more  definite  and  eer- 
tain  held  not  error. 

Where  an  answer  to  a  petition  is  properly 
subject  to  a  motion  that  it  be  made  more  defi- 
nite, specific,  and  certain,  there  is  no  error  in 
snstaining  a  motion  to  that  effect. 

).  Pleading  «=:»355— Carbon  copy  of  original 
answer,  with  trivial  Interlineations,  and  not 
complying  with  order  requiring  answer  to  bo 
mads  more  speclflo  In  indloated  particulars, 
was   properly   stricken. 
Where  a  motion  has  been  sustained  requir- 
ing an  answer  to  be  made  more  specific,  defi- 
nite, and  certain  in  duly  indicated  particulars, 
and  time  is  asked  and  repeatedly  granted  to  the 
defendant  to  comply  therewith,  and  he  fails  to 
do  so  within  the  time  allowed  or  extended,  but 
afterwards  he  files  a  carbon  copy  of  his  origi- 


nal answer,  with  some  trivial  interiineationa, 
and  certain  matters  stricken  out  by  cancella- 
tion, but  which  in  no  respect  complies  with  the 
order  of  the  court  in  the  matters  required  to 
be_  pleaded  with  greater  deflniteness  and  cer- 
tainty, snch  belated  answer  may  properly  be 
stricken  from  the  files. 

4.  Judgment  «=>I06(9)-Oefanlt  Judgment 
properly  entered  against  defendant  whose 
amended  answer  was  properly  stricken. 

When  an  amended  answer  which  does  not 
conform  to  the  order  of  court  as  to  deflniteness 
and  certainty  is  filed  out  of  time,  and  is  prop- 
erly stricken  from  the  files,  defendant  is  in  de- 
fault, and  no  error  is  committed  in  entering 
judgment  against  him. 

5.  Motions  €=9 1 1— Any  person  Interested  may 
make  a  motion  with  reference  to  his  Interest, 
whether  legally  and  teohnioally  a  party  or  not. 

Any  person  interested  in  a  lawsuit  may 
make  a  motion  with  reference  to  liis  interest, 
whether  he  ia  legally  and  teclinically  a  party 
thereto  or  not,  following  Green,  Adm'r,  v. 
McMurtry,  20  Kan.  180,  193. 

6.  Arguments  In  brief  held  not  to  warrant  tfis* 
turbanoo  of  Judgment. 

Other  matters  argued  in  defendant's  brie^ 
which  do  not  fall  within  liis  formal  assignment 
of  errors,  examined,  and  notliing  discerned 
therein  to  warrant  a  disturbance  of  the  judg- 
ment 

Ai^>eal  from  District  0>urt,  Montgomery 
CJounty, 

Action  by  the  Citizens'  Insurance  Com- 
pany of  Missouri  against  Fred  R.  Etchen. 
Judgment  for  plaintiff,  and  defendant  ai>- 
peals.    Affirmed. 

Stanford  &  Seacat,  of  Independence,  and 
W.  E.  Ziegler  and  A.  M.  Etchen,  both  of 
CoffeyviUe,  for  appellant 

S.  H.  Piper,  of  Independence,  and  Otaas. 
D.  Welch,  of  CoffeyviUe,  for  appellee. 

DAWSON,  J.  This  was  an  action  on  a 
bond  for  the  redelivery  of  an  automobile. 

The  car  had  been  stolen  from  its  owner. 
The  defendant,  Fred  R.  Etchen,  obtained 
it  from  a  man  who  professed  to  t>e  a  deputy 
marshal  in  Oklahoma.  Defendant  repaired 
the  car  at  considerable  expense,  and  traded 
it  to  Sam  Weinberg.  The  plaintiff  company 
had  insured  the  original  owner  of  the  car 
against  theft,  and  bad  acquired  his  interest, 
and  brought  an  action  in  replevin  against 
Sam  Weinberg  to  recover  It  The  defend- 
ant, who  had  traded  the  car  to  Weinberg, 
joined  with  him  in  executing  a  redelivery 
bond.  Irlaintiff  prevailed  in  tluit  action,  and 
then  brought  this  action  against  Etchen  to 
recover  on  the  bond.  It  prevailed,  and  de- 
fendant appeals.  He  presents  an  assignment 
of  errors,  jis.: 

"(1)  Error  in  overruling  defendant's  motion 
to  make  additional  party  defendant 
"(2)  Error   in   sustaining   plaintiff's   motion 
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to  require  defendaot  to  make  his  answer  more 
specific,  definite,  and  certain  and  to  strike  cer- 
tain  parts   thereof. 

"(3)  Error  in  sustaining  plaintiff's  motion  to 
strike  defendant's  amended  answer  from  the 
files,  and  for  judgment. 

"(4)  Error  in  rendering  jndgment  for 
plaintiff.'' 

These  errors  are  argued  together  by  conn- 
sel  for  appellant,  but  it  will  make  for  sim- 
plicity and  brevity  to  consider  them  sepa- 
rately. 

[1]  1.  Teaching  the  first  of  these  errors,  the 
jAaintifT  had  the  right  to  sue  either  or  both  of 
the  obligors  on  the  redelivery  bond.  Civ.  Code, 
S  38  (Gen.  St  1915,  f  6928) ;  34  Cyc.  159&  It 
la  superficially  true  that  Weinberg  was  the 
principal  on  the  redelivery  bond  and  Etchen 
the  surety,  but  the  trial  court  was  doubt- 
less aware  that  as  between  Weinberg  and 
Etchen  the  liability  was  bound  to  fall  ulti- 
mately on  Etchen,  since  he  had  sold  or  traded 
the  automobile  to  Weinberg,  and  bad  ex- 
pressly or  impliedly  warranted  the  title.  So 
It  would  have  served  no  material  purpose 
to  have  brought  in  Weint)erg,  and  the  trial 
court  did  not  abuse  its  discretion  In  refus- 
ing to  grant  defendant's  motion  to  that  effect 

[21  2.  In  defendant's  answer  be  had  al- 
lied: 

That  he  had  purchased  the  car  from  one  "WU' 
liam  Mayfield,  who  was  then  and  there,  as 
defendant  "was  informed  and  believes,  a 
deputy  United  States  Marshal  for  the  Eastern 
district  of  Oklahoma;  •  •  ♦  that  »  •  • 
said  Mayfield  informed  this  defendant  Oikt  said 
automobile  bad  been  used  in  the  unlawful  and 
illegal  transportation  of  intoxicating  liquors  in- 
to the  state  of  Oklahoma  and  in  the  Indian 
country,  and  that  said  automobile  had  been 
seized  by  the  federal  officials,  and  had  been 
sold  to  the  said  Majrfield  pursuant  to  libel 
proceedings  theretofore  pending  in  the  United 
State*  court,  and  that  he,  the  said  Mayfield, 
because  of  said  proceedings  and  sale,  held  good 
and  sufiBdent  merchantable  title  to  said  auto- 
mobile, and  could  by  said  sale  convey  good 
tiUe." 

Defendant  also  alleged  that  for  the  defense 
of  the  replevin  suit  be  gave  Weinberg  and 
his  attorney  a  statement  of  the  facts  con- 
cerning the  purchase  and  sale  and  history  of 
the  automobile  in  controversy,  and  gave 
them  the  names  of  witnesses  who  were  avail- 
able, and  who  would  prove  these  facts,  and 
requested  Weinberg  and  his  attorney  to  pro- 
cure their  attendance  or  take  their  deposi- 
tions, but  that  Weinberg  had  neglected  to 
use  this  information  or  to  summon  these  wit- 
neaseB.  and  failed  to  make  a  proper  de- 
fense in  the  replevin  action.  Defendant  also 
iqosely  charged  duplicity  and  collusion  on 
the  part  of  Weinberg  and  plaintifTs  counsel 
in  the  replevin  case,  and  that  Weinberg  had 
taken  the  advice  of  plaintiff's  counsel,  and 
that  Weinberg  had  refused  to  make  a  veri- 
fied application  to  have  Etchen  made  a  de- 


fendant In  the  replevin  suit,  and  that  by 
Weinberg's  failure  to  assert  the  proper  de- 
fenses Judgment  was  entered  against  him 
for  a  much  greater  sum  than  if  the  case  had 
be«}  propevly  defended.  Defendant  also 
alleged  neglect  on  Weinberg's  part  in  falling 
to  an?eal. 

On  plaintifTa  motion  the  defendant  was 
ordered  to  make  his  answer  more  definite, 
specific,  and  certain  in  these  particulars : 

(a)  To  state  whether  the  car  was  In  fact 
seized,  libeled,  and  sold  by  federal  officials, 
and  to  state  whether  Mayfield  held  a  good 
title  pursuant  thereto. 

(b)  To  state  the  name  and  location  of  the 
court  and  title  of  the  cause  under  which  the 
car  was  ordered  sold,  and  to  give  the  date 
of  sale,  and  set  out  a  copy  of  the  order  in 
the  libel  proceeding  or  the  book  and  page 
where.lt  could  be  found. 

(c)  To  state  whether  defendant  had  pro- 
cured a  bill  of  sale  for  the  car  from  May- 
field,  and,  if  so,  to  set  out  a  copy  of  it 

(d)  To  state  the  names  and  addresses  of 
the  witnesses  which  defendant  alleged  that 
he  bad  given  Weinberg  and  his  attorney  for 
the  proper  defense  of  the  replevin  action. 

Other  matters  which  had  also  been  loose- 
ly and  uncertainly  pleaded  in  defendant's 
answer,  too  long  for  repetition  here,  were  al- 
so required  by  order  ot  court  to  be  more 
specifically  and  definitely  pleaded.  The  or- 
der to  that  effect  was  entered  on  April  26, 
1921,  and  defendant  was  given  20  days  to 
conform  thereto.  On  May  17  defendant  filed 
an  application  for  20  days'  further  time,  for 
the  reason: 

"That,  though  he  has  been  diligent  to  dis- 
cover the  facts  required  by  this  court  to  be  in- 
cluded in  the  amended  answer,  be  has  been 
unable  in  the  time  allowed  to  assemble  all  of 
the  necessary  information  and  data  on  which  to 
base  allegations,  but  has  been  able  only  par- 
tially to  complete  necessary  investigations,  and 
believes  that,  with  the  additional  time  herein 
requested,  he  will  be  able  to  ascertain  exact 
and  sufficient  facts  on  which  to  predicate  the 
required  allegations." 

It  should  be  noted  that  this  had  reference 
to  the  facts  which  defendant  alleged  that  he 
had  supplied  to  Weinberg  months  before  for 
the  defense  of  the  replevin  suit;  but  never- 
theless, this  request  for  further  time  was  al- 
lowed. It  should  also  be  noted  that  this 
request  for  further  time  to  comply  was  In 
effect  an  acquiescence  In  the  court's  order 
requiring  him  to  make  his  answer  more  spe- 
cific, definite,  and  certain,  and  the  court's 
order  to  that  effect  was  neither  erroneous 
nor  prejudlciaL  Civ.'  Code,  {  122  (Gen.  St 
1915,  i  7014);  L.  L.  &  G.  K.  Co.  v,  Com'rs 
of  Douglas  Co.,  18  Kan.  169;  Water  Power 
Co.  V.  McMurray,  24  Kan.  62;  St  L.  &  S.  F. 
Ry.  Co.  V.  French,  66  Kan.  684,  44  Pac.  12; 
Phillips  on  Code  Pleading,  S§  283,  284. 

[1]  3.  Touching  the  third  error  assigned, 
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the  defendant  did  not  within  the  time  allow- 
ed conform  to  the  order  of  court,  so  on  June 
13,  the  plaintiff  served  notice  that  It  woald 
move  for  Judgment  by  default  Thereupon 
the  defendant  filed  a  carbon  copy  of  his 
original  answer,  with  two  or  three  trivial  in- 
terlineations, and  with  certain  matters  orig- 
inally pleaded  stricken  ont,  but  which  made 
no  effort  or  pretense  to  conform  to  the 
court's  order  of  April  26.  Whereupon  plain- 
tiff moved  to  strike  this  answer  from,  the 
files,  and  for  Judgment  This  motion  was 
sustained. 

What  was  wrong  about  this?  The  order 
of  the  court  had  been  disobeyed.  Exceptional 
leniency  had  been  extended  to  defendant 
After  alleging  at  length  that  he  had  supplied 
Weinberg  in  the  replevin  suit  with  the  nec- 
essary facts  to  make  a  good  defense,  and  the 
names  of  witnesses  to  prove  those  facts,  he 
could  not  set  down  definitely  and  certainly 
in  an  answer  on  his  own  behalf  those  facts 
which  he  says  would  have  so  effectually  re- 
sisted the  plaintifTs  replevin  case  against 
Weinberg.  After  making  uncertain  but  in- 
sinuating charges  of  collusion  between  plain- 
tiff's attorney  and  Weinberg  In  the  replevin 
suit,  he  could  not.  or  at  least  did  not  set 
those  matters  down  with  deOniteness  and 
certainty,  so  that  the  plaintiff  could  fiilrly 
meet  them  in  this  lawsuit  If  defendant 
could  not  even  plead  with  deflnlteness  and 
certainty  the  matters  he  relied  on  to  defeat 
the  plaintiff.  It  was  perfectly  obvious  that 
he  could  not  prove  them.  Furthermore,  this 
amended  answer  was  filed  out  of  time,  and 
could  be  regarded  as  a  nullity.  Luke  v. 
Johnnycake,  9  Kan.  611 ;  Jeffs  v.  Fllckenger, 
14  Kan.  308.  The  oonrt  committed  no  error 
in  striking  this  amended  answer  from  the 
files. 

[4]  4.  The  defendant's  answer  having  been 
properly  striken  from  the  files,  he  was  in 
default,  and  plaintiff  was  entitled  to  Judg- 
ment as  entered  In  his  behalf.  Race  v.  Ma- 
lony,  21  Kan.  31;  Herman  v.  Gardener,  103 
Kan.  659,  175  Pac.  971. 

[B]  The  foregoing  disposes  of  defendant's 
assignment  of  error.  We  have  not  failed  to 
note  other  matters  discussed  in  bis  brief 
which  do  not  follow  the  assignment,  but  they 
are  not  of  sufilclent  relevancy  to  disturb  the 
Judgment.  We  note  that  a  firm  of  lawyers 
Interested  in  defendant's  possible  liability  if 
Weinberg  were  defeated  In  the  replevin  suit 
undertook  Weinberg's  defense,  but  It  does 
not  appear  that  Weinberg  employed  them. 
These  lawyers  prepared  a  motion  and  affida- 
vit for  Weinberg  to  sign  to  have  Etchen  sub- 
stituted as  defendant,  but  they  retired  from 
that  case  when  Weinberg  declined  to  verify 
the  affidavit  .which  recited  that  "Fred  R. 
Etchen  had  good  right  to  sell  and  deliver" 
the  nutomqblle  to  Weinberg.  Weinberg  could 
not  with  safety  swear  to  anything  of  the 
sort,  but  he  did  invite  defendant  and  his 


counsel  to  participate  In  the  defense  to  the 
replevin  suit.  Furthermore,  this  defendant 
might  have  applied  to  ths  court  in  Iiis  own 
behalf  for  leave  to  be  made  a  defendant  in 
the  replevin  case,  and  he  might  have  sworn 
to  the  alleged  facts,  which  Weinberg  prudent- 
ly declined  to  do.  In  Green,  Adm'r,  v.  Me- 
Murtry,  20  Kan.  189,  193,  it  was  said : 

"Any  penion  interested  in  a  suit  may  make 
a  motion  with  relerence  to  his  Interest  wheth- 
er he  is  legally  and  technically  a  party  thereto 
or  not  Gen.  Stat  734,  §  532;  White-Crow  v. 
White- Wing,  8  Kan.  276,  280;  Harrison  v.  An- 
drews, 18  Kan.  537;  Branner  v.  Chapman,  U 
Kan.  118;  Foreman  v.  Carter,  9  Kan.  674." 

See,  also,  Stevens  r.  Dlmke,  110  Kan.  686, 
205  Pac.  696. 

Nor  have  we  failed  to  note  the  alleged 
collusion  between  Weinberg  and  plaintiflTs 
attorney.  There  was  no  more  impropriety 
in  Weinberg  calling  at  the  office  of  plaintiff's 
attorney  than  there  was  for  defendant's  at- 
torney to  do  80.  They  were  well  acquainted 
with  each  other,  and  Weinberg  had  not  then 
employed  counsel.  We  discern  no  breach  of 
professional  ethics  in  plaintiff's  counsel  tell- 
ing Weinberg  that  he  was  not  in  a  position 
to  advise  him  and  that  he  should  consult 
another  lawyer,  but  warning  him  that  if 
he  should  swear  that  Etchen  had  good  title, 
and  bad  good  right  to  sell  and  deliver  the 
car,  he  would  have  him  subpoenaed  as  a  wit- 
ness to  show  the  facts.  Following  this  con- 
versation with  plaintiff's  counsel,  Weinberg 
employed  a  lawyer,  and  then  wrote  to  the 
defendant : 

"Your  [attorney!  •  *  •  at  no  time  repre- 
sented me  in  this  case.  I  only  permitted  my 
name  to  be  uspd  in  this  case  for  the  benefit 
of  yourself,  who  is  the  real  party  of  interest 

"I  refuse  to  sign  this  motion  for  the  reason 
that  if  I  had  signed  the  same  I  would  have 
been  guilty  of  perjury  for  the  reason  that  the 
motion  as  set  out  is  not  true.    *    ♦    • 

"Wish  further  to  advise  that  I  am  perfectly 
willing  to  turn  this  case  over  to  you  or  your 
company  or  your  lawyer  to  be  conducted  a» 
you  see  fit  and  I  will  sign  any  motion  or  plead- 
ing you  desire  so  long  as  the  same  is  true. 

"Wish  further  to  advise  that  I  have  re- 
tained Chas.  D.  Ise  as  my  counsel  in  this  mat- 
ter and  we  are  perfectly  willing  to  co-operate 
with  you  in  any  legitimate  defense  you  have  in 
this  case." 

[6]  There  Is  no  error  in  this  record.  I'be 
Judgment  in  the  replevin  case  may  have  been 
for  a  larger  sum  than  it  would  have  been 
if  defendant  had  gotten  Into  that  case  and 
made  a  straightforward  defense  thereto; 
but  the  size  of  that  Judgment  was  no  fault 
of  Weinberg,  and,  since  defendant  was  bound 
to  protect  Weinberg,  and  was  likewise  bound 
on  the  redelivery  bond,  we  discern  no  ground 
upon  which  this  Judgment  can  now  be  dis- 
turbed. 

Affirmed. 

All  the  Justices  concurring, 
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GOODAILE  V.  BOARD  OF  COM'RS  OF 
COWLEY  COUNTY  at  aL    (No.  ^3799.) 

(Sapreme  Coart  of  Kansas.    Jane  26,  1922.) 
(Sf/Uaiut  by  th»  Court.) 


Highways   «=3l96— Permlttlag   hedges   to   ob- 
strnet  view  of  one  road  from  other  held  not 
proximate  cause  of  Injuries  to  driver,  when 
horse  became  frightened  at  automobile  sud- 
denly appearing. 
The  owners  of  land  permitted  higb  hedges 
to  grow  along  pablic  roads  which  crossed  at 
the  corner  of  their  property.    The  hedges  ob- 
structed the  view  of  one  road  from  the  other. 
A   woman,   driving  a  horse   and   buggy   along 
the  road,  approached  the  crossing.    The  horse 
became    frightened   at   an    automobile,    which 
suddenly    appeared    at    the    crossing    of    the 
roads.     The  woman  was  thrown  out  and  in- 
jured.   Held,  that  the  owners  of  the  land  are 
not  liable  in  damages  for  the  injuries  sost^ned 
by  her. 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  P.  O.  Goodalle  against  the  Board 
of  Commissioners  of  Cowley  County,  Ijaw- 
rence  L.  Wilson,  and  others.  From  a  judg- 
ment of  dismissal  as  to  the  County  Commis- 
sioners, and  from  a  judgment  sustaining  a 
demurrer  of  the  defendants  Wilson  and  oth- 
ers, plaintiff  appeals.    Affirmed. 

J.  E.  Torrance  and  O.  W.  Torrance,  both 
of  Wlnfleld,  for  Appellant. 

Ross  McCormlck,  of  Wichita,  for  appel- 
lees. 

MAKSHALiI^  J.  The  plaintiff  appeals 
from  a  judgment  sustaining  a  demurrer  of 
the  defendants  to  the  petition.  The  action 
was  dismissed  as  to  the  board  of  county  com- 
missioners. .  '> 

The  petition  alleged  that  Lawrence  Ij.  Wil- 
son, Grace  E.  Wilson,  Ira  B.  Mueller,  Max 
G.  Wilson,  and  Dona  F.  Wilson  were  the 
owners  and  In  i>osse8sion  of  certain  real  prop- 
erty in  Cowley  county;  that  on  the  south 
and  east  sides  of  the  land  were  high,  dense, 
hedge  fences;  that  public  highways  ran 
along  the  south  and  on  the  east  sides  of  the 
land,  and  crossed  at  the  southeast  corner; 
that  the  hedges  obstructed  the  view  of  one 
road  by  those  traveling  on  the  other;  that 
there  was  no  orchard,  vineyard,  or  feed  lot 
at  or  near  the  southeast  corner  of  the  land; 
that  tbe  plaintiff  was  driving  a  horse  and 
buggy  east  along  the  south  side  of  the  land ; 
that,  when  she  reached  the  corner,  an  auto- 
mobile coming  from  the  north  turned  the 
comer,  and  appeared  directly  In  front  of 
her  horse ;  and  that  the  horse  became  fright- 
ened, and  overturned  the  buggy,  threw  her 
out,  and  injured  her.  She  asked  $5,000  dam- 
ages for  the  injuries  sustained  by  her. 

The  plaintiff  argues  that  section  4825  of 
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the  General  Statutes  of  1916,  chapter  288  of 
the  Lews  of  1915,  and  chapter  253  of  the  Laws 
of  1919,  as  amended  by  chapter  51  of  the 
Laws  of  1920,  make  these  hedges  a  nnisance, 
and  make  It  the  duty  of  the  defendants  to 
cut  them,  and  argues  that,  upon  their  failure 
so  to  do,  they  are  liable  for  any  damage 
caused  therAy.  Section  4825  of  the  General 
Statutes  of  1915  reads: 


"That  owners  of  real  estate  in  any  county 
in  the  state  of  Kansas  shall  keep  all  hedge 
fences  along  the  pablic  highway  cut  and 
trimmed  down  to  not  over  five  feet  high, 
except  trees  not  less  than  sixteen  feet  apart 
and  hedges  necessary  as  a  protection  to  or- 
chards, vineyards,  and  feed  lots;  said  feed 
lots  not  to  extend  more  than  forty  rods.  All 
brash  out  from  said  hedges  shall  be  cleaned 
up  and  removed  or  burned." 

Chapter  288  of  the  Laws  of  1915  reads: 

"Under  rules  and  re^pulations  to  be  pre- 
scribed by  them  the  board  of  county  commis- 
sioners of  each  county  in  the  state  are  au- 
thorized to  cut  all  hedge  fences  within  fifty 
yards  of  a  railroad  grade  crossing,  or  abrupt 
comer  in  the  road;  and  thereafter  keep  the 
same  trimmed  to  a  height  not  to  exceed  four 
feet.  Except  when  used  as  protection  to  an 
orchard,  vineyard,  or  feed  lot,  and  cut  all 
weeds  in  the  public  roads  within  fifty  yards  of 
any  such  railroad  grade  crossing,  or  public 
road  crossing,  or  abrupt  turn  in  the  road,  and 
thereafter  keep  the  same  cut  so  same  shall 
not  at  any  time  be  allowed  to  grow  to  a  height 
exceeding  three  feet.  And  remove  all  bill 
boards,  sign  boards,  and  board  fences  exceeding 
four  feet  in  height  within  fifty  yards  of  any 
such  raOroad  grade  crossing  or  public  road 
crossing:  Provided,  that  where  any  board 
fence  is  removed  aonther  shall  be  constructed 
not  to  exceed  foar  feet  in  height,  in  the  place 
of  the  one  removed,  at  the  expense  of  the  coun- 
'ty:  Provided  further,  that  nothing  in  this 
act  shall  apply  to  signs  placed  by  any  state  or 
county  association  for  the  purpose  of  impart- 
ing historical  information  or  traveling  direc- 
tions. All  expenses  of  the  trimming  of  the 
said  hedge  fences,  the  cutting  of  weeds,  and 
removal  of  fences  and  bill  boards  shall  be  paid 
^rom  the  general  fund  of  the  county." 

Chapter  j253  of  the  (Laws  of  1919,  as 
amended  by  chapter  51  of  the  Laws  of  1920, 
reads: 

"That  in  any  county  where  the  provisions 
of  this  act  shall  be  adopted  any  owner  or  own- 
ers of  real  estate  after  having  been  given  thir- 
ty days'  notice  in  writing  either  in  person  or 
to  his  or  her  duly  authorized  agent,  shall  be 
required  to  cut  or  cause  to  be  cut  all  hedge 
fences  situated  on  the  land  belonging  to  said 
person  or  persons  which  is  located  along  the 
public  highway,  and  shall  cut  or  cause  to  be 
cut,  weeds  growing  upon  the  public  highway 
running  by  said  land,  and  upon  failure  of  said 
owner  or  owners  to  comply  with  these  pro- 
visions, said  owner  or  owners  shall  be  gnilty 
of  a  misdemeanor  and  shall  be  subject  to  a 
fine  of  not  less  than  $25.00  nor  more  than 
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$100.00:  ProTlded  farther,  that  the  road  over- 
seer of  the  district  in  which  said  land  is  lo- 
cated shall,  upon  the  failure  of  said  owner  or 
owners  to  comply  with  the  proTisions  of  this 
act,  cut  or  canse  to  be  cat  said  hedge  fences 
as  provided  herein;  and  cat  or  cause  to  be 
cat  said  weeds  upon  the  highway  as  provided 
herein  and  the  said  road  overseer  shall  in 
writing  report  to  the  county  clerk  of  said 
county  the  cost  of  the  cutting  of  said  hedge  or 
said  weeds,  and  thereupon  the  county  clerk 
shall  enter  these  costs  on  the  tax  rolls  against 
the  said  real  estate  and  the  same  shall  be 
collected  as  other  taxes,  and  shall  be  paid  over 
to  the  treasurer  of  the  township  in  which 
said  land  is  located." 

This  law  took  effect  January  29,  1920. 
The  plaintiff  was  Injured  July  9, 1920. 

Section  4825  of  the  General  Statutes  of 
1915  and  chapter  253  of  the  Laws  of  1919,  as 
amended  by  chapter  61  of  the  Laws  of  1920, 
make  it  the  duty  of  the  defendants  to  trim 
the  hedges  along  their  property,  and  provide 
a  penalty  for  their  failure  so  to  do;  bat 
these  statutes  do  not  in  terms  declare  the 
hedges  nuisances,  nor  say  that  the  defend- 
ants shall  be  liable  in  damages  for  their 
failure  to  trim  the  hedges.  Buildings,  wood- 
land, or  tall  crops  would  have  obstructed  the 
vision  from  one  road  to  the  other  the  same 
as  the  hedges;  but  It  cannot  be  contended 
that  such  obstructions  would  render  the  own- 
ers of  the  land  liable  for  accidents  occurring 
at  the  crossing  of  the  highways. 

In  Railroad  Co.  v.  Justice,  80  Kan.  10,  191 
Pac.  469,  this  court  said: 

"The  proximate  cause  of  an  injury  is  that 
canse  which,  in  natural  and  continuous  se- 
quence, unbroken  by  any  efficient  intervening 
canse,  produces  the  injury,  and  without  which 
the  result  would  not  have  occarred." 

Bvcn  If  it  be  admitted  that  the  high  hedges' 
were  in  p&Tt  the  cause  of  the  accident  which 
resulted  In  the  plaintiff's  injury,  It  cannot 
be  said  that  they  were  the  efficient  Interroi- 
ing  cause  of  the  accident.  The  horse  was 
frightened  by  an  automobile.  That  was  what 
caused  the  accident.  In  Et>erbardt  v.  Tel. 
Co.,  91  Kan.  763,  139  Pac.  416,  it  was  held 
that  a  telephone  guy  wire  extending  into  the 
public  highway  was  not  the  cause  of  an  in- 
Jury  to  one  who  was  riding  in  a  wagon  with 
her  husband,  who  was  driving  a  span  of 
mules  that  ran  away,  and  ran  into  the  wire 
and  thereby  Injured  the  plaintiff  in  that  ac- 
tion. The  latter  case  Is  closely  parallel  to 
the  present  one.  The  proximate  cause  of  the 
Injury  to  the  plaintiff  in  this  action  was  the 
frightening  of  her  horse,  and  not  the  condi- 
tion of  the  hedges.  Railway  Co.  v.  Bailey, 
66  Kan.  115. 122.  71  Pac.  246 ;  Norrls  v.  Ross 
Township,  98  Kan.  394,  161  Pac.  582.  The 
petition  did  not  state  a  cause  of  action 
against  the  owners  of  the  land. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


(Ill  Kan.  530 
ROSS  V.  ROSS  et  al.    (No.  23787.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(8vllaiu$  »y  the  Oourt.) 

1.  Will*  «s»792(l),  794— Election  to  tako  ■■• 
der  will  must  bo  nade  clearly  and  under- 
standlnoly;  husband  held  by  his  oonAiot  to 
have  elected  to  take  under  deceased  wife's 
will. 

Under  the  settled  rule  that  hi  order  to 
constitute  an  election  to  take  under  a  will  the 
choice  must  be  made  clearly,  unequivocally, 
and  understandingly,  it  is  held  that  the  record 
showed  on  the  part  of  the  plaintiff  an  election 
by  conduct  to  take  under  the  will  of  his  de- 
ceased wife. 

2.  Findings  held  supported  by  evidenco. 

The  findings  of  fact  held  to  be  fairly  sup- 
ported by  the  evidence  and  to  justiftr  the  re- 
sult readied. 

3.  Wills  <8=9794— Husband's  eleotion  to  tako 
nndor  wife's  will  held  an  election  by  oonituct 
rather  than  an  election  as  a  matter  of  ea- 
toppel. 

Estoppel  and  inconsistency  of  conduct  £•• 
cussed  and  distinguished. 

Appeal  from  District  Court.  Klce  Cknmty. 

Action  by  H.  H.  Ross  against  Edward  B. 
Ross,  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

Jones  &  Jones,  of  Lyons,  and  F.  Dumont 
Smith,  of  Hutchinson,  for  appellant. 

Ira  E.  Lloyd,  of  Ellsworth,  W.  W.  Stahl, 
of  Lyons,  and  N.  F.  Nourse,  of  EUswortta, 
for  appellees. 

WEST,  J.  This  appeal  presents  the  one 
question  whether  or  not  the  plaintiff  must 
be  held  in  law  to  have  elected  to  take  under 
the  wiU  of  bis  wife,  AUte  V.  Ross. 

The  testatrix  died  In  1913  at  Philadelphia, 
leaving  as  her  heirs  the  plaintiff  and  two 
children,  Edward  B.  Ross  and  Violet  B. 
Ross.  At  the  time  of  her  death  Allie  Y. 
Ross  owned  a  half  section  of  land  In  Bice 
county,  Kan.  She  left  a  will  by  which  she 
bequeathed  all  her  property  to  her  execu- 
tors, her  two  children.  In  trust,  to  collect 
the  rents  and  Income  and  apply:  (1)  To  thel 
payment  of  taxes  and  the  costs  of  the  re- 
pairs and  maintenance  of  the  farm:  (2)  to 
the  payment  of  all  her  debts;  and  (3)  to  the 
plaintiff  during  his  natural  life,  and  the  re- 
mainder over  to  the  two  children.  No  for- 
mal consent  or  election  was  ever  given  or 
filed  by  the  plaintiff.  Afterwards  the  daagh- 
ter  died,  leaving  all  her  property  to  her 
brother,  Edward  E.  Ross. 

In  July,  1920,  the  plaintiff  brought  this  «c^ 
tlon  In  partition,  claiming  an  undivided  half 
of  the  land.  The  defendant  and  his  wife  set 
up  the  will  and  claimed  the  remainder  in 
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fee.  In  1918  Bdward  B.  Boss  recdved  from 
a  lawyer  In  Plilladelphia  a  letter  advising 
him  that  the  will  shoold  be  probated  in 
Philadelphia,  and: 

"It  probata  is  delayed  longer,  It  may  pnt  up- 
on yon  the  bnrden  of  explanation  in  the  event 
of  a  contest  Aa  soon  as  the  will  is  probated, 
copies  should  be  sent  to  Mr.  Ross  and  other 
parties  in  interest,  but  we  tbinli  that  there 
is  no  reason  why  a  copy  of  the  will  should  be 
probated  at  the  present  time  in  Kansas.  This 
would  prevent  the  necessity  for  any  definite 
action  upon  the  part  of  your  father,  and  at 
the  same  time  would  preserve  the  right  of  all 
the  heirs  under  the  wiH." 

The  son  teatlfled  that  be  was  present 
when  the  will  was  made,  and  that  the  law- 
yer who  drew  It  told  the  father  when  he  read 
it  to  bim  what  his  curtesy  rights  were  under 
the  laws  of  Kansas,  and  told  him  under  the 
law  of  Kansas  he  was  entitled  to  half  the 
real  estate,  and  asked  blm  if  he  understood 
that  and  If  the  will  was  satisfactory  to  him. 
His  father  said  it  was. 

"He  explained  to  him,  Ton  are  entitled  to 
the  income  of  all  the  property,  in  Kansas,  for 
your  lifetime.'  Father  said  he  was  satisfied 
with  that." 

He  testified  that  he. found  a  note  from  hla 
father  to  his  wife  for  $9,800,  and  it  had  nev- 
er been  paid  to  his  knowledge,  and  that  he 
had  never  presented  it  for  payment;  that 
he  and  his  sister  had  never  received  any 
money  except  a  certificate  for  $300;  that 
there  were  debts  amounting  to  $1,261.50 
which  his  sister  paid,  and  that  his  father 
repaid  them  and  $250  which  bis  sister  had 
advanced  on  a  mortgage;  that  he  bad  nev- 
er paid  or  offered  anything  from  the  pro- 
ceeds of  the  farm  to  the  witness;  that  aft- 
er bis  sister's  death  he  talked  to  bis  father 
and  asked  him  if  he  was  satisfied  with  the 
conditions  of  the  will. 

"^e  said  he  was,  only  he  felt  hurt  he  had  not 
been  made  one  of  the  executors.  He  said,  'It 
is  an  right;  go  ahead;  we  don't  want  any  law- 
suit about  it.'  About  a  month  after  that  in  a 
conversation  he  said  be  did  not  think  be  was 
getting  all  he  was  entitled  to,  and  said.  'I 
conld  take  half  of  the  farm  if  I  wanted  it,  un- 
der the  laws  of  Kansas.'  I  said,  'That  way 
yon  would  get  only  half  of  the  income;  this 
way  you  get  it  all.'  He  made  no  further  state- 
ment at  that  time  that  I  remember." 

Witness  said  that  bis  father  came  to  Kan- 
sas to  look  after  the  land,  and  about  Janu- 
ary, 1920,  he  beard  a  conversation,  between 
him  and  witness'  sister,  and  after  she  told 
him  what  she  bad  in  her  will,  she  said  to 
Um: 

"I  have  left  this  house  in  Philadelphia  to 
Ned  and  my  half  of  the  Kansas  farm  to  him. 
Isn't  that  right?  You  will  get  all  the  income 
an  your  Ufe,  and  I  think  be  ought  to  have  the 
land.    Isn't  thdt  right?    Are  you  satisfied?" 


And  he  said  he  was. 

Joseph  A.  ZUe  testified  that  he  knew  the 
plaintiff  four  or  five  years,  and  once  asked 
bim  if  bis  farm  was  for  sale,  and  he  said 
it  belonged  to  bis  children ;  that  be  got  the 
proceeds  as  long  as  he  lived.  Afterwards, 
when  the  witness  found  that  the  plaintiff 
had  brought  a  suit,  be  asked  him  what  was 
the  matter  and  said: 

"1  thought  the  land  belonged  to  your  chil- 
dren.' He  said,  'Yes'  but  be  explained  about 
the  Kansas  law  and  said,  'I  am  depending  on 
the  Kansas  law,'  and  that's  about  all  he  said. 
*  *  *  He  told  me  he  was  simply  renting  the 
farm  and  It  belonged  to  his  children.  He  said, 
Tve  just  got  a  life  interest  and  get  the  pro- 
ceeds from  the  farm.' " 

Charles  ZUe  testified  that  the  plaintiff  told 
him  the  land  belonged  to  the  boy  and  girl, 
and  that  he  could  not  sell  it  He  got  all  that 
came  off  the  farm. 

The  plaintiff  testified,  among  other  things, 
that  he  was  not  present  when  the  will  wa^ 
made,  and  that  it  was  never  read  to  him; 
that  he  never  learned  that  bis  wife  willed 
the  property  away  until  the  previous  month ; 
be  had  rented  this  land  before  1913,  and  had 
rented  it  for  42  years,  and  continued  to  do 
so  after  his  wife  died;  after  his  wife's 
death  be  paid  off  the  mortgage  and  kept  an 
accurate  account  of  the  income;  that  be  bad 
come  to  Kansas  nearly  every  year  since 
1907;  but  he  denied  the  conversation  refer- 
red to,  and  that  he  had  ever  admitted  that 
the  children  owned  the  land. 

The  trial  court,  after  bearing  all  the  testi- 
mony, made  findings  of  fact  very  thoroughly 
covering  the  entire  controversy,  and  conclu- 
sions of  law.  Among  the  findings  are  the 
following  In  substance:  That  the  will  was 
withheld  from  record  In  Rice  county  inten- 
tionally by  the  son  at  the  advice  of  counsel 
until  August  7,  1920;  that  the  plaintiff  at 
no  time  since  the  making  of  the  will  hair 
ever  consented  to  its  provisions,  "but  said  H. 
H.  Ross,  the  plaintiff,  has  at  all  times  since 
the  making  of  said  will  collected  said  rents 
and  incomes,  and  from^sald  sums  so  collect- 
ed has  paid  the  taxes,  costs  of  repairs,  and 
upkeep  of  the  said  premises  and  the  Insur- 
ance upon  the  property  and  crops  thereon, 
and  has  paid  the  mortgage  upon  said  land 
and  the  interest  thereon";  that  prior  to  her 
death  the  testatrix  told  the  plaintiff  that 
she  was  going  to  will  the  farm  to  the  chil- 
dren, and  that  they  were  to  be  executors, 
and  he  was  to  receive  the  income;  that 
shortly  after  her  death  he  was  informed 
what  the  Kansas  law  was  touching  bis  rights 
in  the  property;  that  his  control  end  man- 
agement of  the  fnrra  and  the  collection  of 
rents,  the  paym-  it  of  taxes,  insurance,  and 
Indebtedness,  and  the  discharge  of  the  mort- 
gage, together  with  the  expenses  of  the  last 
sickness  and  burial  of  bis  wife,  "has  in  no 
manner  prejudiced  the  rights  or  interests 
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of  Edward  B.  Rosa  or  Violet  E.  Ross  or 
caused  them  to  alter  their  position  in  any 
manner  to  their  prejudice,  and  such  pay- 
ments were  in  accordance  with  the  terms  of 
said  wilL" 

It  was  farther  found  that  the  $9,800  note 
has  never  been  paid  by  the  plaintiff;  that 
the  daughter  paid  $1,600  expenses  of  funeral 
and  sickness,  which  the  plaintiff  subsequent- 
ly returned  to  her  out  of  the  rents  and  prof- 
its of  the  land.  At  the  time  of  the  trial  he 
had  received  from  the  land  $6,693.33,  out 
of  which  he  had  expended  $4,461.98,  includ- 
ing a  note  executed  to  him  by  his  daughter 
for  $457,  leaving  in  his  hands  as  proceeds 
from  the  farm  $2,688.35;  that  the  plaintiff 
was  in  no  wise  prejudiced  by  the  attitude 
of  his  children  concerning  his  management 
of  the  estate,  neither  were  they  prejudiced 
or  misled  by  his  action  in  relation  thereto. 

As  conclusions  of  law  the  court  found  that 
the  plaintiff  was  estopped  from  claiming 
any  greater  Interest  In  the  land  than  that 
bequeathed  to  him  by  the  terms  of  the  will, 
and  that  under  Its  terms  the  son  succeeds 
to  all  rights  of  the  daughter  In  and  to  the 
land.  The  plaintiff  was  decreed  to  have 
such  rights  as  were  given  him  by  the  will, 
the  remainder  to  go  to  the  son  upon  the 
death  of  the  plaintiff. 

It  Is  contended  that  the  plaintiff,  not  hav- 
ing made  a  statutory  election,  Is  entitled  to 
4>ne-half  of  the  land,  and  decisions  of  this 
«ourt  are  cited  in  support  of  the  theory  that 
an  election  must  be  clear  and  unequivocal. 

[1]  The  defendants  claim  an  election  by 
•conduct  Counsel  suggest  that  before  his 
marriage  to  his  second  wife  in  1919  the 
plaintiff's  statements  Indicated  an  intention 
■to  take  under  the  law.  They  cite  RevUle  ▼. 
Dubach,  60  Kan.  572,  57  Pac.  622,  holding 
-that  one  who  deliberately  proceeds  as  though 
an  election  had  been  made,  accepts  the  bene- 
fits of  the  will,  and  actually  takes  under  it 
will  not  be  heard  to  say  no  election  has-been 
-made. 

The  usual  condition  In  a  law  suit  is  found 
here,  a  sharp  conflict  between  the  testimony 
.of  the  plaintiff  and  that  of  the  defendants, 
and  direct  assertions  and  denials  of  expres- 
sions and  knowledge  touching  the  provisions 
of  the  wlU.  But  the  trial  court  resolved 
this  conflict  in  favor  of  the  defendants,  and 
this  is  conclusive  on  us.  There  is  left  for 
our  consideration  the  conduct  of  the  plain- 
tiff and  its  legal  effect 

The  case  has  been  thoroughly  and  ably 
presented  on  both  sides,  and  In  one  or  both 
briefs  are  discussed  not  only  the  question  of 
estoppel,  whether  estoppel  was  properly 
pleaded,  whether  any  change  in  status  was 
caused  by  any  act  of  the  plaintiff,  whether 
he  came  into  court  with  clean  hands,  wheth- 
er he  was  a  cotenant  with  the  defendant  and 
his  sister,  and  at  what  place  an  election  to 
-.take  under  the  .will  should  have  been  made. 


Aside  from  the  questfod  Of  estoppel,  which 
under  the  answer  and  reply  and  the  way  it 
was  treated  in  the  trial  was  sufficiently 
pleaded,  the  other  matters  referred  to  are 
not  necessary  to  a  determination  of  this 
case,  and  therefore  will  not  be  discussed  or 
decided. 

Taking  up  the  matter  of  election.  It  may 
be  said  that  section  11798,  General  Statutes 
of  1915,  provides  that,  if  the  widow  shaiT 
fail  to  make  an  election,  she  shall  retain  her 
share  of  the  estate  which  she  would  have 
been  entitled  to  had  there  been  no  will,  and 
of  course  the  same  rule  applies  to  a  hus- 
band. In  SiU  V.  Sill,  31  Kan.  248,  1  Pac 
566,  it  was  decided  that,  in  order  for  the 
acts  of  the  widow  to  be  regarded  as  an 
equivalent  to  an  election  to  take  under  the 
will,  she  must  act  with  full  knowledge  of  all 
circumstances  and  of  her  rights,  and  It  must 
appear  that  she  intended  by  her  acts  to  take 
under  the  will,  which  acts  must  be  plain 
and  unequivocal,  and  be  done  with  the  full 
knowledge  of  her  rights  and  the  condition 
of  the  estate.  There  the  widow  sent  a  writ- 
ten election  to  the  probate  court  by  her  step-' 
son,  but  she  had  not  had  explained  to  her 
the  provisions  of  the  will  or  her  rights,  and 
there  were  other  reasons  why  the  dream- 
stances  were  not  sufficient  to  amount  to  an 
election.  In  James  t.  Dunstan,  38  Kan.  289, 
16  Pac.  459,  the  widow  did  not  make  a  for- . 
mal  dection,  but  expressed  her  satisfaction 
with  the  will  when  it  was  made,  and,  after 
the  death  of  the  testator,  declared  her  In- 
tention to  take  under  it  and  to  come  in  and 
elect  to  accept  Its  provisions,  but  her  right!) 
were  not  explained  to  her,  and  she  was  held 
not  to  have  elected.  In  Cook  v.  Lawson,  63 
Kan.  854,  66  Pac.  1028,  it  appeared  that  the 
husband  when  drafting  his  will  was  request- 
ed by  the  wife  to  enlarge  her  temporary  es- 
tate to  a  full  life  estate,  which  was  done  to 
her  expressed  satisfaction.  She  was  made 
executrix  with  another.  After  her  hus- 
band's death  she  took  the  will  to  the  pro- 
bate judge's  office  and  made  written  propo- 
sition for  its  probate  and  renounced  her 
right  to  serve  as  executrix  and  asked  that 
her  coexecutor  l>e  permitted  to  serve  alone, 
and  several  times  stated  to  her  nel^bors 
that  she  knew  all  of  the  provisions  of  the 
will  and  was  satisfied  with  them  and  con- 
tinued to  reside  on  the  land  for  nearly 
twenty  years.    The  court  said: 

"All  that  was  lacking  satisfBctorily  to  prove 
an  election  in  pais  was  evidence  of  the  wid- 
ow's knowledge  of  her  rights  under  the  statute. 
We  do 'not  think,  however,  that  it  was  neces- 
Rary  to  make  express  proot  of  that  fact. 
Knowledge  on  her  part  .was  inferable  from 
her  acts  and  from  her  declaration  of  satisfac- 
tion with  the  provisions  made  for  her,  and 
from  her  20  years'  failnre  to  dissent  from 
them.  It  was  fair  to  infer  that  during  tha^ 
long  period  she  learned  what  her  rights  wer# 
under  the  law."    63  Kan.  856,  66  Pac.  1028. 
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In  another  case  the  widow  was  fonnd  to 
have  consented  to  the  will,  end  after  the 
husband's  death  appeared  in  probate  court, 
and  with  it  salt  a  petition  asking  for  its 
probate  and  stated  that  it  would  not  be  nec- 
essary for  her  to  elect  to  take  under  the 
will,  for  she  had  in  writing  consented  to  the 
will.  She  afterwards  acted  as  executrix  for 
more  than  a  year  and  received  from  the  es- 
tate $2,000  from  the  distribution  of  person- 
al property  and  bad  a  thorough  knowledge 
of  the  property  of  the  deceased.  It  was 
held  that  under  all  these  circumstances  the 
discovery  that  the  estate  was  larger  than 
she  supposed  afforded  no  reason  for  setting 
aside  the  ccmsent  she  had  previously  given. 
The  trial  court  found  an  election  by  conduct 
to  take  under  the  will,  and  this  was  affirm- 
ed. Pirtle  V.  tirtle,  84  Kan.  782,  115  Pac. 
543.  That  when  a  widow  fails  to  make  an 
election  the  law  makes  one  for  her,  and  her 
&ilnre  amounts  to  an  election  to  take  the 
share  she  would  have  taken  had  her  hus- 
band died  intestate,  was  held  in  Williams  y. 
Campbell,  85  Kan.  631,  118  Pac.  1074.  The 
court  said: 

"It  appellant,  with  fnll  knowledge  of  her 
rights  under  the  will,  accepted  benefits  and 
received  property  provided  for  her  by  tliat  in- 
strument, she  will  be  estopped  to  deny  that 
she  made  an  election  or  to  claim  the  share 
which  a  wife  takes  under  the  law  where  the 
hnsband  dies  intestate."  86  Kan.  635,  118 
Pac.  1076. 

"Election  is  the  obligation  imposed  npon  a 
party  to  choose  between  two  inconsistent  or 
alternative  rights  or  claims  in  cases  where 
there  is  a  clear  intention  of  the  person  from 
whom  he  derives  one  that  be  should  not  en- 
joy both.  The  doctrine,  which  is  purely  equi- 
table, and  was  originally  derived  from  the  dvil 
law,  finds  its  most  frequent  illustration  in  the 
case  of  wills;  the  principle  being  that  one  shall 
not  take  any  benefidal  interest  under  a  will, 
and  at  the  same  time  set  up  any  right  or  claim 
of  his  own,  even  if  legal  and  well  founded, 
which  would  defeat  or  in  any  way  prevent  the 
fnll  effect  and  operation  of  every  part  of  the 
win."    40  Cyc.  1959. 

[2,  3]  Under  the  findings  made  by  the  trial 
court,  which  the  record  shows  were  support- 
ed by  the  evidence,  the  conclusion  of  law 
that  the  plaintiff  should  be  held  to  have 
elected  to  take  under  the  will  is  entirely  sup- 
portable under  the  rules  announced  in  the 
foregoing  decisions.  It  may  be  more  prop- 
er to  regard  it  as  an  election  by  conduct 
than  purely  as  a  matter  of  estoppel.  The 
finding  that  neither  party  had  changed  its 
position  or  sustained  any  loss  by  reason  of 
the  action  of  the  other  eliminates  some  of 
the  usual  features  of  estoppel. 

But,  to  use  plain  terms,  with  fall  knowl- 
edge, tiie  plalntift  for  many  years  acted  as 
if  he  had  chosen  to  take  what  the  will  gave 
him,  and  his  actions  in  this  respect  were  so 
significant  and  so  continued  that  to  hold  he 


had  not  elected  would  be  to  convict  him  M 
remarkable  Inconslstoicy. 

Holding,  therefore,  that  the  trial  court 
was  Justified  in  determining  the  confiict 
against  the  plaintiff,  and  proceeding  from 
this  starting  point,  we  conclude  that  the 
findings  of  conduct  on  his  part  would,  if  con- 
strued otherwise  than  as  by  the  trial  court, 
work  a  remarkable  case  of  inconsistency, 
and  that  such  actions  were  sufficient  proof 
of  an  intention  to  take  under  the  will. 

Hence  tlie  Judgment  must  be,  and-  is,  af- 
firmed. 

All  the  Justices  concurring. 


(lU  Kan.  S6o) 

BAKER  V.   MAGNOLIA    PETROLEUIM    CO. 
(No.  23819.) 

(Supreme  Court  of  Kansas.    June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(Bytttthu*  by  th«  Court.) 

1.  Evidence  <8=3472(l) —Where  defendant 
claimed  truck  was  owned  and  operated  by  ln> 
dependent  contractor,  testimony  that  defend- 

'   ant's  foreman   was  In  charge  admissible. 

Certain  evidence  considered,  and  held  com- 
petent 

2.  Master  and  servant  C=>332(l)— Responsi- 
bility for  Injury  by  truck  held  for  Jury. 

In  an  action  to  recover  damages  against  de- 
fendant, caused  by  a  collision  between  an  auto- 
mobile !q  whidii  the  plaintiff  was  riding  and  a 
truck  nsed  in  the  business  of  the  defendant, 
i\cld,  there  was  no  error  in  overruling  a  demur- 
rer to  the  evidence. 

3.  Master  and  servant  4=3332(1)— Agency  of 
tniok  driver  held  for  Jury. 

The  defense  to  the  action  was  that  the 
truck  belonged  to  an  independent  contractor, 
who  was  engaged  in  the  truck  business,  and 
under  a  contract  furnished  the  truck  and  driver 
and  the  gasoline,  for  which  the  company  paid 
him  $20  a  day.  The  defendant's  evidence 
showed  that  it  was  an  oral  contract,  and  that 
nothing  more  was  said  than  that  the  company 
wanted  the  truck  to  go  to  its  leases  wherever 
the  work  was  being  done.  Sometimes  one  driv- 
er, was  sent  by  the  owner  of  the  truck  and 
sometimes  another.  The  driver  reported  each 
morning,  and  gathered  up  the  men  in  the  em- 
ploy of  the  defendant,  and  hauled  them  from 
town  to  the  place  in  the  country  where  the  de- 
fendant was  laying  a  pipe  line.  The  driver 
stayed  at  the  pipe  line,  and  was  sent  occasion- 
ally for  drinking  water,  and  transported  the 
tools  from  place  to  place.  He  was  sometimes 
sent  back  to  town  on  errands.  The  defend- 
ant's testimony  tended  to  show  that  the  boss 
of  the  gang  of  workmen  gave  the  driver  no 
directions  as  to  the  way  he  drove  the  truck. 
The  driver  himself  testified  that  the  boss  who 
had  charge  of  the  gang  directed  the  operation 
of  the  truck,  and  told  him  what  to  do  and  where 
to  go  and  when.  Heli,  that  the  question 
whether  the  driver  of  the  truck  was  a  servant 
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.of  the  defendant  (although  he  continaed  to  be 
the  general  servant  of  the  contractor,  and  paid 
by  the  latter  for  his  work)  was  a  question  for 
the  Jnrjr  to  determine  from  a  consideration  of 
an  the  drcnmstances  under  whidi  the  truck 
was  hired  and  nsed. 

4.  Master  and  servant  «=s>332(l)— Contraet 
for  hiring  track  and  drivpr  held  for  Jury. 

The  contract  by  which  the  track  and  the 
driver  were  hired  being  oral,  held  that,  where 
the  evidence  is  conflicting,  or  where  dilferent 
inferences  might  well  be  drawn  from  the  tes- 
timony concerning  the  oral  contract,  the  mat- 
ter was  properly  left  for  the  Jury  to  determine. 

5.  Master  aad  Mrvant  «=s30l(4)--lnstruetlon 
en  liability  for  negligence  of  driver  of  hired 
track  held  proper. 

On  the  facts  stated  in  the  opinion,  held,  that 
an  instruction  was  proper  which  charged  that, 
if  the  jury  should  find  from  the  evidence  that 
the  defendant  employed  or  hired  a  truck  with 
a  driver  from  the  owner  of  the  truck,  and  un- 
der the  terms  of  the  hiring  was  to  liave  gen- 
eral charge  and  control  of  the  truck  and  driv- 
er, and  to  direct  generally  the  work  to  be  done, 
the  time  and  manner  of  its  doing,  and  to  have 
full  and  complete  control  of  the  operation  of 
the  work  it  should  direct  to  be  done  by  the 
truck  and  driver,  the  defendant  would  be  liable 
for  damages  sustained  as  a  result  of  the  driv- 
er's negligent  acts  when  using  the  automobile 
in  the  service  of  the  company. 

Appeal  from  District  Court,  Butler  County. 

Action  by  Cora  Baker  agalnat  the  Magnolia 
Petrolexun  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Leydig,  Oeddes  &  Grant,  of  El  Dorado. 
Hubert  Ambrlster,  and  Blakeney  &  Maxey, 
all  of  Oklahoma  CUty,  Okl.,  for  appellant. 

J.  M.  Pleasant  and  Geo.  J.  Benson,  both 
of  El  Dorado,  for  appellee. 

PORTER.  J.  Cora  Baker  was  a  passenger 
In  an  aotoraoblle  owned  and  driven  by  her 
brother  on  the  public  road  from  Augusta  to 
Douglass.  She  received  serious  injuries  as 
a  result  of  a  collision  between  the  automobile 
and  a  truck  used  In  the  business  of  the  de- 
fendant. She  brought  suit,  alleging  that  the 
truck  belonged  to  the  defendant;  that  the 
driver,  Fred  Howard,  was  in  defendant's 
employ;  and  that  the  collision  occurred  by 
reason  of  the  negligent  operation  of  the  truck 
and  the  negligence  of  the  company  In  using 
a  truck  with  a  defective  brake.  The  an- 
swer was  a  genera]  denial,  also  a  verified 
denial  that  the  driver  was  In  the  employ  of 
the  defendant  and  alleged  that  the  truck 
was  owned  and  operated  by  an  independent 
contractor.  As  a  further  defense  it  -was  al- 
leged that  certain  negligence  of  the  driver  of 
the  automobile  was  imputed  to  the  plaintiff. 
Issues  were  joined,  and  there  was  a  trial 
with  a  verdict  In  plaintiff's  favor  for  $3,800.- 
42.  The  court  reduced  the  verdict  to  $2,600, 
to  which  plaintiff  consented.  Judgment  was 
rendered,  and  the  defendant  appeals. 


The  plaintiff's  evidence  was  sufflcient  to 
sustain  a  finding  that  she  was  riding,  as  a 
guest  of  her  brother,  who  owned  the  auto- 
mobile, and  that  the  collision  occurred 
through  the  negligent  manner  in  which  the 
truck  was  driven,  and  because  the  brakes 
were  oat  of  repair;  that  the  brakes  had 
been  in  that  condition  for  a  considerable 
length  of  time.  There  was  evidence  also  te 
show  the  nature  and  character  of  ber  in- 
juries, and  to  support  a  finding  that  she  was 
not  guilty  of  contributory  negligence. 

The  first  assignment  of  error  relates  to 
the  admission  of  testimony.  Haney,  a  wit- 
ness for  plaintiff,  testified  that  he  was  on  the 
truck;  the  accident  occurred  atioat  four 
miles  north  of  Augusta.    He  was  then  asked : 

"Q.  Are  yon  acquainted  with  Ur.  Crawley, 
the  boss?    A.  I  worked  for  him  for  a  w^e. 

"Q.  State  whether  or  not  he  wa*  the  boss 
in  charge  of  this  car?" 

The  question  was  objected  to  as  assuming 
a  fact  not  provm,  and  calling  for  a  con- 
clusion and  opinion  of  the  witness,  and  mis- 
leading.   The  objection  was  overruled. 

"A.  He  was  In  charge  of  the  gang,  bat  Por- 
ter Parrish  was  over  him.  He  was  in  charge 
of  the  gang  for  the  day.  Parrish  was  not 
there." 

Regardless  of  the  form  of  the  question.  It 
may  be  said  that  the  answer  to  the  dfect 
that  Crowley  was  In  charge  of  the  gang  could 
not  have  prejudiced  the  defendant  The  same 
objections  were  made  to  the  following  ques- 
tions: 

"State  whether  or  not  he  directed  the  opera- 
tions of  the  truck?" 

The  answer  was: 

"He  told  the  truck  what  to  do  that  was  on 
the  works." 

[t]  It  Is  insisted  that  the  question  was  ob- 
jectionable because  the  witness  was  not  ask- 
ed to  state  what  Crowley  did,  but  to  state 
whether  Crowley  was  In  charge  of  the  truck, 
wlilch  was  one  of  the  particular  questions 
which  the  jury  would  be  called  upon  to  de- 
termine from  the  facts,  not  from  the  opinion 
of  the  witness.  We  think  It  was  proper  to 
show  that  Crowley  was  in  charge  of  the 
gang  riding  on  the  truck,  and  directed  gener- 
ally the  operations  of  the  truck.  Upon  cross- 
examination  this  witness  testified: 

That  there  were  about  SS  men  on  the  truck. 
It  had  a  trailer  on  it  Fred  Howard  waa  driv- 
ing the  truck.  Wheeler  owned  it  '^  did  not 
say  that  the  Magnolia  owned  the  truck.  The 
Magnolia  had  the  truck  hired.  I  don't  know 
who  Howard  was  worlcing  tot" 

Another  witness  testified : 

That  a  few  days  before  the  accident  they 
were  on  a  grade  out  of  town  two  or  three  miles 
from  Angusta,  "and  this  truck  driver,  hia  en- 
gine went  deaid,  and  as  soon  as  it  went  dead 
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he  said  to  put  rods  under  the  wheels  to  stop 
it  ranniDg  down  hiU,  and  another  occasion  I 
saw  him  put  it  across  the  road  to  keep  it  from 
mnning  down  hill." 

niere  was  testimony  showing  that  the 
truck  was  used  for  "comi>any  work,"  batiling 
men  and  tools  and  stiiff  on  the  pipe  line. 

[2]  It  is  tme  the  petition  alleged  that  the 
truck  belonged  to  the  defendant,  and  was 
driven  by  one  of  its  employees ;  but  the  evi- 
dence shows  that  the  truck  was  used  in  the 
company's  business,  the  work  of  which  was 
under  the  control  and  direction  of  a  fore- 
man of  the  company.  For  these  reasons  we 
think  there  was  no  error  in  overruling  the  de- 
murrer to  the  evidence. 

The  evidence  introduced  by  the  defendant 
showed  that  the  truck  belonged  to  C.  C. 
Wheeler,  who  was  engaged  In  the  truck  busi- 
ness, and  doing  contract  work.  The  com- 
pany agreed  to  pay  him  $20  a  day  for  the 
truck  and  driver,  and  Wheeler  was  to  fur- 
nish the  gasoline.  The  contract  was  oral, 
and  nothing  more  was  said,  except  that  the 
company  wanted  the  truck  to  go  to  its  leases 
wherever  the  work  was  being  done.  The 
driver  was  to  report  to  the  bunkhouse  and 
get  the  men  in  the  morning,  a  mile  west  of 
Augusta.  Sometimes  Wheeler  himself  drove 
the  truck,  sometimes  one  driver,  and  some- 
times another.  The  driver  stayed  at  the 
place  where  the  pipe  line  was  being  laid,  and 
was  sent  for  drinking  water,  and  to  keep 
the  tools  gathered  up.  The  tools  were  along 
the  pipe  line.  Sometimes  he  was  sent  back  to 
Augusta  for  something. 

Porter  Parrish,  a  witness  for  the  defend- 
ant, testified: 

That  every  morning  when  the  weather  was 
fit  to  work  the  tmck  appeared  in  diarge  of 
some  driver;  the  truck  would  leave  the  bunk- 
bouse  about  7  o'clock  in  the  morning.  It  would 
take  from  one  to  two  hours  to  get  out  to  the 
lease;  the  men  started  back  generally  about 
4 -.30;  the  tmck  driver  stayed  out  on  the  lease. 
An  he  did  after  he  got  there  was  to  get  drink- 
ing water  and  keep  the  tools  gathered  op.  "I 
think  a  few  times  be  went  back  to  Augusta 
for  something." 

AnothOT  witnesa  for  the  defendant  testl- 
fled: 

That  his  "duties  at  the  lease  were  to  pick 
np  the  tools  and  take  them  where  the  gang 
was;  the  tools  left  along  the  line.  •  •  •  I 
loaded  them  on  the  truck;  after  they  were  load- 
ed, ttie  driver  drove  the  truck;  when  he  wanted 
water  for  the  men  I  took  the  truck  and  went 
after  it:  I  didn't  drive  it." 

Crowley,  who  was  boss  of  the  gang  on 
the  morning  of  the  accident,  testified: 

That  Howard  was  not  working  for  the  de- 
fendant company;  be  was  working  for  Wheel- 
er. "I  gave  him  no  directions  of  any  kind  as 
to  the  way  he  pursued  or  the  method  to  drive 
the  car;  the  road  was  out  there  and  he  knows 
the  way  out  and  I  didn't  have  nothing  to  do 
irith  it.    I  bad  no  directions  over  him,  no  more 


than  to  ask  him  to  do  something;  he  knew 
about  the  work  he  had  to  do.  Whatever  ar- 
rangemente  was  made  when  he  was  hired.  All 
I  could  ask  him  to  do  was  to  go  and  get  a  bar- 
rel of  water  or  something  like  that  It  was 
Wheeler's  truck;  Wheeler  done  th«  hiring,  and 
if  he  broke  down  Wheeler  went  and  got  another 
tmck  without  any  bother  at  all." 

Fred  Howard,  who  was  driving  the  truck, 
was  asked  this  question: 

"Mr.  Howard,  yon  may  state  to  the  jury  in 
driving  this  truck,  who  directed  tBe  operations 
of  the  truck  and  told  you  where  to  go  and 
what  to  do  and  when?" 

An  objection  was  overruled. 

"A.  Well,  the  boss  that  had  charge  of  the 
gang  I  had  taken  out;  either  George  Crowley 
or  Porter  Parrish." 

Among  the  instructions  given  by  the  court 
was  No.  4,  wbich  charged  in  substance  that 
before  plaintiff  could  recover  she  must  estab- 
lish by  a  prei)onderance  of  the  evidence  that 
her  Injtiries  were  sustained  as  a  result  of 
the  negligent  or  careless  acts  of  the  defend- 
ant or  of  some  of  its  agents  or  employees, 
"and  you  must  find'  in  this  case  •  •  • 
that  the  driver  of  the  truck  •  •  •  sus- 
tained the  relationship  of  an  employee  to 
the  defendant  before  you  can  find  Qie  de- 
fendant liable  In.damages  to  the  plaintiff.'' 

Instruction  No.  5  reads: 

"Ton  are  instmcted  that  where  a  person 
hires  or  rents  an  automobile,  or  an  automobile 
truck,  with  a  driver  in  charge  for  the  purpose 
of  transportation  or  conveyance,  and  in  consid- 
eration of  the  payment  of  a  certain  sum  per 
day  or  per  week  for  the  time  for  which  said 
automobile  or  automobile  truck  with  the  driver 
in  charge  is  rented  or  hired,  snch  person  has 
a  right  to  direct  said  driver  as  regards  where 
to  go,  what  route  to  take,  when  to  start,  when 
to  return,  and  in  so  doing  doea  not  become 
charged  in  any  responsibility  or  liability  for 
the  acts  or  negligence  of  the  driver  in  charge 
of  said  car." 

Instruction  No.  6  reads: 

"You  are  instructed  that,  where  a  person 
hires  or  rents  from  another  an  automobile  and 
driver  thereof  for  the  purpose  of  conveyance 
or  transportation,  and  gives  directi<«B  to  the 
driver  as  to  the  place  or  places  where  he  de- 
sires to  be  conveyed  or  transported,  and  as  to 
the  time  or  times  when  such  transportation  or 
conveyance  shall  be  done,  but  gives  no  special 
directions  as  to  the  mode  or  manner  of  driv- 
ing, he  is  not  responsible  for  the  acts  or  neg- 
ligence of  the  driver;  and  you  are  further  in- 
structed that  under  do  circumstances  can  snch 
person  be  responsible  for  the  acta  or  negli- 
gence of  the  driver  unless  he  interferes  with 
and  controls  by  his  own  commands  and  require- 
menta  the  manner  and  method  and  mode  of 
handling  sudi  automobile." 

Instruction  No.  7  reads : 

"If  you  believe  from  the  evidence  in  this  case 
that  tiie  defendant  entered  into  an  agreement 
with  one  O.  C  Wheeler  by  the  terms  of  which 
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the  said  C.  C.  Wheeler,  in  consideration  of  a 
certain  sum  per  day,  to  be  paid  to  said  WheeN 
er  by  the  said  defendant,  was  to  fnmish  an  an- 
tomobile  track  and  driver  to  the  defendant  for 
the  purpose  of  transporting  defendant's  men 
and  material  from  the  dty  of  Angasta,  Kan., 
to  its  leases,  and  from  its  leases  to  the  city 
of  Aasnsta,  Kan.,  and  that  in  porsoance  of 
said  a^eement  said  0.  C.  Wheeler  did  famish 
an  automobile  truck  and  driver,  and  that  while 
said  driver  of  said  truck  was  engaged  in  said 
work  of  transporting  the  said  defendant's  men 
or  materials  ■  froiA  Augusta  to  the  leases  of 
defendant  an  injury  was  occasioned  to  the 
plaintiff  as  the  restUt  of  a  collision  with  said 
track,  then,  in  that  event,  plaintiff  would  not 
be  entitled  to  recover  as  against  the  defend- 
ant, and  your  verdict  should  be  for  the  defend- 
ant" 

The  defendant  makes  no  complaint  of  the 
foregoing  instructions,  which  indeed  are  most 
faT<wable  to  the  defendant,  but  does  com- 
plain of  Instruction  No.  8,  which  reads  as 
follows : 

"Ton  are  instracted  that,  if  yon  should  find 
from  the  evidence  that  the  defendant  employed 
or  hired  a  truck  with  driver  from  one  C.  C. 
Wheeler,  and  that  under  the  terms  of  said  hir- 
ing the  defendant  was  to  have  general  charge 
and  control  of  the  truck  and  driver,  and  to  di- 
rect generally  the  character  and  kind  of  work 
to  be  done,  the  time  and  manner  of  its  doing, 
an(S  to  have  full  and  complete  control  of  the 
operation  of  the  work  that  it  should  direct  to 
be  done  by  the  truck  and  driver,  then  the  de- 
fendant would  be  liable  for  any  damages  sus- 
tained as  a  result  of  the  negligent  acta  of  the 
driver  of  said  automobile  when  using  it  in  the 
service  of  said  company." 

[6J  It  is  insisted  that  the  evidence  famish- 
ed no  basis  sufficient  to  warrant  the  Jury  in 
drawing  an  inferoice  that  the  facts  stated  in 
the  instruction  existed.  On  the  contrary,  we 
think  the  evidence  Justified  an  inference  on 
the  part  of  the  Jury  that,  notwithstanding 
the  defendant  employed  a  truck  hired  from 
Wheeler,  the  defendant  was  to  have  general 
charge  of  the  truck  and  driver,  was  author- 
ized to  direct  generally  the  diaracter  and 
kind  of  work  to  be  done,  and  had  full  and 
complete  control  of  the  operations  of  the 
work  it  might  direct  to  be  done  by  the  truck 
and  driver.  There  was  evidence  sufficient 
to  Justify  a  finding  that  the  driver  took  his 
general  orders  from  the  boss  or  foreman  of 
the  gang  of  workmen;  that  Is  to  say,  that 
the  foreman  had  general  charge  and  control 
as  to  when  and  where  the  truck  should  go, 
and  complete  control  of  the  work  the  de- 
fendant directed  to  be  done.  This  instruc- 
tion, it  will  be  noticed,  places  emphasis  on 
the  fact,  if  proven,  that  the  defendant  con- 
trolled all  the  time  the  operation^  of  the 
work  performed  by  the  truck  and  driver.  It 
is  well  setUed  that  the  servant  of  A.  may  for 
a  particular  purpose,  or  on  a  particular  oc- 
casion, be  the  servant  of  B.,  though  he  con- 
tinues to  be  the  general  servant  of  A.,  and 


la  paid  by  him  for  Us  work.  1  Labatt. 
Master  and  Servant  [2d  Ed.]  H  52-67,  citing 
the  language  of  Mr.  Chief  Justice  CoiiAbum 
in  Rourke  v.  White  Moss  Colliery  Co.,  L. 
R.  2  C.  P.  Dlv.  206: 

"When  one  person  lends  his  servant  to  an- 
other for  a  particular  employment,  the  serv- 
ant, for  anything  done  in  that  particular  em- 
ployment, must  be  dealt  with  as  the  servant 
of  the  man  to  whom  he  is  lent,  although  he  re- 
mains the  general  servant  of  the  person  who 
lent  him." 

In  the  opinion  In  Standard  Oil  Co.  ▼.  An- 
derson, 212  U.  S.  220,  29  Sup.  Ct.  253,  63  U 
Ed.  480,  it  was  said: 

"One  who  employs  a  servant  to  do  his  work 
is  answerable  to  strangers  for  the  negligent 
acts  or  omissions  of  the  servant  committed 
in  the  course  of  the  service.  The  plaintiff 
rests  his  right  to  recover  upon  this  rule  of  law 
which,  though  of  comparatively  modem  origin, 
has  come  to  be  elementary.  But,  however 
clear  the  rule  may  be,  its  application  to  the 
infinitely  varied  affairs  of  life  is  not  always 
easy,  because  the  facts  which  place  a  ^ven 
case  within  or  without  the  rule  cannot  always 
l>e  ascertained  with  precision.  The  servant 
himself  is,  of  course,  liable  for  the  consequenc- 
es of  his  own  carelessness.  But  when,  as  is 
80  frequently  the  cose,  an  attempt  is  made  to 
impose  upon  the  master  the  liability  for  those 
consequences,  it  sometimes  becomes  necessary 
to  inquire  who  was  the  master  at  the  very  time 
of  the  negligent  act  or  omission.  One  may  be 
in  the  general  service  of  another,  and,  never- 
theless, with  respect  to  particular  work,  may 
be  transferred,  with  his  own  consent  or  acqui- 
escence, to  the  service  of  a  third  person,  so 
that  he  becomes  the  servant  of  that  person 
with,all  the  legal  consequences  of  the  new  re- 
lation." 

In  Philadelphia  &  R.  C.  ft  I.  Co.  ▼.  Barrle. 
179  Fed.  60,  102  C.  C.  A.  618,  it  was  held : 

"Where  defendant,  a  coal  dealer,  in  deliver- 
ing coal  from  its  yards  to  customers,  hired 
from  another  dealer  a  team  and  a  driver  in  the 
lattcr's  general  employ,  paying  a  stipulated 
sum  per  hour  for  their  services,  and  having  full 
control  and  direction  of  the  work  and  the  meth- 
od of  its  performance,  the  driver,  while  en- 
gaged in  such  work,  was  a  servant  of  defendant, 
which  was  liable  for  an  injury  to  a  third  per- 
son, caused  by  the  driver's  negliKence  in,  its 
performance." 

See,  also,  Scribner's  Case,  231  Mass.  132, 
120  N.  E.  350,  3  A.  L.  R.  1178;  20  Neg.  & 
C.  C.  A.  pp.  302-304. 

[3, 4]  It  cannot  be  said  as  a  matter  of  law 
that  the  negligence  in  this  case  was  that  of 
an  independent  contractor;  that  and  tbe 
other  questions  submitted  were  for  the  Jury 
to  determine'  from  a  consideration  of  all  tbe 
circumstances  under  which  the  truck  was 
hired  and  used.  If  different  Inferences  con- 
cerning the  contract  and  use  of  the  tmck 
may  be  drawn  from  the  testimony,  the  find- 
ing of  tbe  Jury  is  controlling. 
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"In  the  case  of  an  or^  contract,  if  there  is 
no  material  diapate  in  the  testimony,  whether 
the  employee  is  an  independent  contractor  may 
present  a  question  for  the  court;  but.  where 
the  evidence  is  conflicting,  «r  where  different 
inferences  may  well  be  drawn  from  the  testi- 
mony concerning  the  oral  contract,  the  matter 
is  one  for  the  jury  to  determine."  14  B.  C. 
li.  79. 

The  mere  fact  that  the  foreman  of  defend- 
ant neglected  to  exercfse  control  over  the 
manner  and  method  In  which  the  tmck  was 
driven  along  the  highway,  or  that  he  neglect- 
ed to  see  that  the  truck  was  equipped  with 
brakes  sutUcient  to  control  it,  does  not  de- 
termine the  qnestilm  of  whether  the  owner 
of  the  truck  was  an  independent  contractor ; 
nor 'would  that  fact  prevent  the  defendant 
from  being  liable  for  an  injury  to  the  plain- 
titf  caused  by  the  negligent  manner  in  which 
the  truck  was  equipped  and  controllea.  Pre- 
vious to  the  accident  the  company,  through 
its  foreman,  knew  that  the  truck  was  not 
properly  equipped  with  brakes,  and  for  that 
reason  could  not  always  be  controlled.  The 
duty  the  company  owed  to  other  travelers 
on  the  highway  required  it  to  Insist  that  a 
truck  employed  in  its  business  should  be 
properly  equipped  with  brakes  and  handled 
by  a  reasonably  careful  driver. 

There  was  no  error  in  refusing  to  grant 
the  motion  for  a  new  trial. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  K&n.  £72) 

CRAWN  V.  FOWLER  PACKING  CO. 
(No.  24068.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(Bvllatui  iy  the  Court.) 

1.  Master  and  servant  ®=»382— Compensation 
settlement  may  be  avoided  for  mistake. 

Where  a  settlement  fixing  compensation  of 
an  injured  workman  was  made  and  a  release 
given  to  the  employer  nnder  a  mutual  mistake 
of  the  parties  as  to  the  nature  and  extent 
of  the  injuries  of  the  workman,  and  the  com- 
pensation agreed  upon  is  grossly  inadequate, 
the  agreement  and  release  may  be  treated  as 
nnllities. 

2.  Master  and  servant  «=s>405( I)— Mistake  In 
oompeasatlon  agreement  shown. 

The  evidence  examined,  and  it  is  held  that 
it  is  sufficient  to  establish  a  mutual  mistake 
of  the  partira  in  respect  to  the  injuries  of  the 
plaintiff. 

'  3.  Master  and  servant  €=>398</2,  Nevi/,  voL  8A 
Key-No.  Series — Arbitrator  authorized  to  de- 
termine  Issue  of   mistake  In  compensation 
••ttlement 
Where  an  arbitrator  is  appointed  by  con- 
sent, and  upon  the  request  of  the  defendant. 


the  issue  of  mutual  mistake  In  the  settlement 
and  release  is  expressly  referred  to  the  arbi- 
trator, and  evidence  upon  the  question  is  pre- 
sented by  the  parties,  he  is  vested  with  au- 
thority to  determine  the  issue,  and  upon  suf- 
ficient evidence  to  decide  that  the  release  is 
a  nullity,  and  to  award  adequate  compensa- 
tion as  if  the  invalid  release  had  not  been 
executed. 

Appeal  from  IMstrict  Court,  Wyandotte 
(Toonty. 

throceeding  under  the  Workmen's  Compen- 
sation Act  by  Margaret  Crawn  for  compen- 
sation for  injuries,  opposed  by  the  Fowler 
Packing  Company,  employer.  From  an  award 
for  the  claimant,  the  employer  appeals.  Af- 
firmed. 

Wm.  O.  Holt  of  Kansas  City,  Mo.,  and  P. 
W.  Croker,  of  Kansas  City,  Kan.,  for  appel- 
lant 

H.  B.  Dean,  of  Kansas  (Tity,  Kan.,  for  ap- 
pellee. 

JOHNSTON,  O.  J.  This  is  an  appeal  from 
an  award  made  under  the  Workmen's  Om- 
pensation  Act  (Laws  1911,  c.  218,,  as  amend- 
ed by  Lavre  1913,  c.  216).  While  Margaret 
Crawn  was  in  the  employment  of  the  Fowler 
Packing  (Company,  she  accidently  fell  from 
one  floor  level  to  a  lower  one,  which  result- 
ed in  a  fracture  of  the  left  femur  in  the  re- 
gion of  the  hip  Joint,  an  injury  so  serious  in 
its  nature  as  to  cause  total  permanent  dis- 
ability. The  accident  occurred  April  14, 1919, 
and  on  December  11,  1919,  the  defendant 
paid  her  $50  as  compensation,  and  she  gave 
a  receipt  for  the  same.  On  January  28,  1920, 
another  payment  of  $50  was  made,  and  a  re- 
ceipt for  the  same  was  given.  On  April  6, 
1920,  an  additional  payment  of  $244.85  was 
made  to  her,  which  was  the  amount  due  as 
compensation  up  to  that  time  at  the  rate  of 
compensation  payable  in  such  a  case,  based 
Ml  her  average  weekly  wages  for  the  year 
preceding  the  Injury. 

A  controversy  arose  as  to  the  comt)ensa- 
tion  due,  and  the  plalntlfT  asked  for  the  ap- 
pointment of  an  arbitrator.  At  the  request 
of  the  defendant  the  following  questions  in 
substance  were  referred  t6  the  arbitrator  for 
determination: 

(1)  Was  the  release  given  by  the  plaintiff 
a  binding  one? 

(2)  Was  there  any  mutual  niistake  of  fact 
between  the  parties  when  the  release  waa 
taken? 

(3)  Was  there  any  fraud  or  dec^t  on  the 
part  of  the  defendant  in  obtaining  the  re- 
lease? 

(4)  Was  the  plaintiff  suffering  from  any 
maital  disability  when  the  release  was  sign- 
ed? 

(5)  Is  the  plaintiff  entitled  to  any  addition- 
al compensation  on  accotmt  of  her  injury? 

Evidence  on  the  questions  was. submitted. 


^=3For  otber  cases  see  same  topio  and  KEY -NUMBER  hi  all  Kejr-Numbered  Digests  aad  inOaxe* 
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After  stating  the  nature  of  the  Injuries  mis- 
talned,  and  that  they  had  resulted  in  total  per- 
manent disability,  the  arbitrator  foand  that 
plaintilTs  average  weekly  wages  for  the  year 
preceding  the  accident  were  $16.57 ;  that  two 
payments  of  $60  each  bad  been  made  and 
receipted  for,  as  has  been  stated,  and  that  a 
third  payment  bad  been  made  of  $244.86.  On 
the  receipt  of  it  plaintiff  had  executed  a  re- 
lease of  all  daims  on  account  of  ber  Injury, 
It  was  further  found  that  the  amount  paid 
was  grossly  Inadequate  for  the  injury  sus- 
tained, and  that  the  release  was  made  un 
der  a  mutual  mistake  of  fact  of  both  parties 
as  to  the  nature  and  extent  of  plaintiff's 
injuries,  and .  was  therefore  not  of  binding 
force.  There  was  a  further  finding  that 
plaintiff  had  been  taken  to  a  hospital  by  the 
^defendant  and  treated  by  a  physician  and 
surgeon  employed  by  the  defendant,  and 
that  all  of  the  hospital,  physician,  and  sur- 
geon's bills,  as  well  as  for  nursing  and  medi- 
cines, were  paid  by  the  defendant,  and  that 
the  payments  on  that  account  exceeded  the 
amount  allowed  by  statute  for  these  purposes. 
Plaintiff  was  awarded  in  i.  lump  sum  $855.70. 
less  the  amount  which  had  been  previously 
paid  as 'compensation  up  to  the  time  of  ar- 
bitration, which  amount  was  60  per  cent,  of 
her  average  weekly  earnings,  and  she  was 
also  allowed  for  the  eight-year  period  after 
the  injury  compensation  at  rate  of  $9.96  per 
week.  There  was  also  a  finding  that  there 
was  no  evidence  of  fraud  or  deceit  practiced 
in  the  settlement,  and  no  evidence  as  to  the 
mentaf  disability  of  the  plaintifP  whm  it 
was  made.  The  court  approved  the  award. 
The  defendant  contends  that  the  release  was 
valid  and  binding,  and  that  the  trial  court 
erred  In  refusing  to  set  aside  the  award. 

[1,  2]  The  contention  that  there  was  no 
evidence  of  mutual  mi.<<take  cannot  be  up- 
held. The  evidence  tends  to  show  that  both 
parties  to  the  settlement  proceeded  on  the 
theory  that  plaintiff  had  about  recovered 
from  her  injury,  and  would  be  able  to  return 
to  work  within  a  few  days,  and  this  Is  con- 
firmed to  some  extent  by  the  fact  that  thu 
compensation  agreed  upon  was  the  amount 
due  up  to  the  time  of  settlement.  The  de- 
fendant's physician  took  plaintiff  home  from 
the  hospital,  told  her  that  she  had  recovered 
from  her  Injuries,  and  all  that  she  had  to  do 
thereafter  was  to  learn  to  walk.  Plaintiff 
told  the  agent  of  defendant,  who  made  the 
settlement,  that  she  was  ready  to  go  to  work, 
and  thought  she  would  be  able  to  do  so  with- 
in a  week  or  two.  He  stated  to  her  that  the 
doctor  had  said  that  she  was  all  right  and  in 
good  condition  when  he  brought  her  home 
from  the  hospital,  and  he  testified  that  the 
payment  was  made  on  the  basis  that  she  was 
then  ready  to  go  back  to  work.  It  is  true 
he  also  testified  that  the  release  was  taken 
as  a  full  payment  of  her  claim  against  the 
defendant.  There  is  a  controversy  as  to 
whether  the  terms  of  the  release  were  read 


and  understood  by  the  plaintiff  and  abe  stat- 
ed that  she  supposed  she  was  signing  a  re- 
ceipt for  the  accrued  compensation  as  aha 
had  dcme  when  former  payments  were  made. 
However  that  may  have  been,  it  Is  manifest 
from  the  evidoice  that  all  concerned  w«e 
mistaken  as  to  the  nature  of  her  injuries, 
and  that  plaintiff  entertained  the  opinion  giv- 
en to  her  by  the  doctor  of  defendant  that  she 
had  recovered,  and  she  rested  in  this  oploioa 
until  an  examination  was  made  by  three  oth- 
er doctors,  which  revealed  the  fact  that  her 
injury  was  permanent  in  character,  and  that 
she  would  be  a  cripple  for  life.  There  was 
not  only  mutual  mistake  of  the  parties,  but 
the  consideration  for  the  release  was  gross- 
ly Inadequate.    It  has  been  decided  thajt: 

"A  mutual  mistake  as  to  the  exteot  of  ex- 
isting injuries  is  sudi  a  mistake  as  will  Jos* 
tlfy  setting  aside  a  release  of  liability  on  ac- 
count of  those  injuries.  •  •  •  A  release 
following  an  agreement  as  to  compensatioB 
is  no  defense  to  an  action  under  the  Work- 
men's Compensation  Iiaw,  where  that  agree- 
ment is  based  on  a  mntnal  mistake  of  fact  and 
provides  for  a  grossly  inadequate  compensa- 
Hon."  Weathers  v.  Bridge  Co.,  99  Kan.  632, 
636, 162  Pac.  957.  969. 

See,  also.  Smith  v.  Kansas  City,  102  Kan. 
518, 171  Pac.  9;  Wolf  ▼.  Cudahy  Pa(*lng  Co, 
105  Kan.  817,  182  Pac.  895. 

[3]  It  Is  further  contended  that  the  arbi- 
trator was  without  authority  to  consider  any 
question  relating  to  the  validity  of  the  re- 
lease. In  providing  for  an  arbitrator  the  per- 
son agreed  upon  by  the  parties  was  appoint- 
ed by  the  court.  The  d^endant,  as  we  have 
seen,  made  a  special  request  that  certain 
questions  other  than  the  amount  of  com- 
pensation should  be  referred  to  and  deter- 
mined by  the  arbitrator.  Several  of  these 
questions  related  to  the  validity  of  the  re- 
lease, including  whether  it  had  t>een  obtained 
by  mutual  mistake.  Without  objection  evi- 
dence was  presented  on  this  issue,  and  also 
as  to  the  adequacy  of  the  consideration  that 
had  been  given  for  the  release.  After  ask- 
ing for  a  reference  and  a  determination  of 
the  question,  the  defendant  Is  hardly  in  a 
position  to  challenge  the  authority  of  the 
arbitrator  to  determine  It.  It  Is  contended 
by  the  defendant  that  the  Compensation  Act 
does  not  expressly  give  an  arbitrator  pow- 
er to  pass  on  the  validity  of  a  release,  even 
if  the  parties  expressly  request  a  submission 
and  determination  of  the  question.  It  is  in- 
sisted that  only  a  court  having  general  equity 
Jurisdiction  can  cancel  a  settlement  and  re- 
lease on  the  ground  of  mutual  mistake.  !%• 
Compensation  Act  recognizes  that  questions 
reletting  to  compensation  other  than  tbe 
amount  of  the  same  may  be  referred  to  the 
arbitrator.  After  providing  for  the  appoint- 
ment of  an  arbitrator  by  consent  or  upon  tbe 
order  of  the  court,  it  is  provided: 

"The  consent  to  arbitration  shall  be  in  writ- 
ing and  signed  by  the  parties,  and  may  limit 
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the  fees  of  the  arbitrator  and  the  time  within 
which  the  award  must  t>e  made,  and  nnless 
■neb  consent  or  order  of  appointment  ezpreas- 
ly  refers  other  qnestions,  only  the  qnestion  of 
the  amount  of  compensation  shall  l>e  deemed 
to  be  in  issue,"  etc.    Laws  1917,  c.  226,  |  11. 

Any  qnestion  touching  the  right  of  a  work- 
man to  compensation  which  has  been  express- 
ly referred  may  therefore  be  considered  and 
determined  by  the  arbitrator.  The  arbitra- 
tor is  in  a  sense  an  arm  of  the  district  coiort, 
and  Is  subject  to  the  supervision  of  that 
court,  and  his  decision  may  be  reviewed  by 
It  npon  certain  grounds.  Laws  1917,  c.  228, 
{  16.  He  is  vested  with  Judicial  authority, 
and  bis  decision  is  binding  upon  the  parties, 
unless  it  is  modifled  or  set  aside  upon  review 
by  the  court  It  Is  competent  for  the  Legis- 
lature to  confer  Judicial  power  upon  any  tri- 
bunal or  court  Inferior  to  the  Supreme  Court, 
and,  even  if  an  arbitrator  is  regarded  as  an 
Independent  court,  no  reason  is  seen  why  he 
may  not  be  vested  with  Jurisdiction  to  hear 
and  determine  any  question  pertaining  to 
the  right  of  a  worlanan  to  compensation 
which  has  tteen  expressly  referred  to  him  In 
the  order  of  appointment. 

The  decision  and  award  of  the  arbitrator 
were  brought  before  the  trial  court  ui>on  a 
motion  to  set  them  aside  upon  the  grounds 
that  the  evidoice  did  hot  establish  that  the 
settlement  or  release  were  made  under  a 
mutual  mlstalce,  and  that  there  was  no  basis 
for  holding  them  to  be  without  binding  force. 

The  decision  of  the  arbitrator  was  ap- 
proved by  the  court,  and  Judgment  for  plaln- 
tlff  was  accordingly  given. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(lUKan.  897) 

HUQHES  V.  HUDSON-BRACE  MOTOR  CO. 
•t  al.  (No.  23772.) 

(Sopreme  Court  of  Kansas.    June  10,  1922.) 

(ByVaUu  ly  the  Court.) 

1.  Negllgeace  «=>I08(2)  —  Petition  safflolent 
withoat  DSlag  word  "negllgeace." 

Especially  where  a  petition  is  not  attacked 
by  motion  or  demurrer  the  fact  that  it  does  not 
use  the  word  negligence  or  a  derivative  there- 
of does  not  prevent  its  statement  of  a  cause  of 
action  for  negligent  injury,  where  the  acta  com- 
plained of  are  alleged  to  have  been  illegal  and 
in  violation  of  the  defendants'  obligations. 

2.  Pleading  «=9376— Admission  of  fa«t  la  an- 
•wer  held  to  dispense  witli  evidenoe  on  such 
■after. 

An  admission  in  the  answer  that  the  driver 
of  a  car  at  the  time  of  its  collision  with  anoth- 
er was  engaged  in  demonstrating  cars  for  its 
owner  is  MA  to  dispense  with  any  evidence  on 
the  subject. 
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3.  Municipal  corporations  4=9706(7)— In  aetton 
for  eolllslon,  whether  plaintiff  wa*  oontribn- 
torily  negligent  In  exoeadlng  the  speed  limit 
held  a  jnry  qnestion. 

The  qnestion  whether  the  ijaintiff  in  ex- 
ceeding the  statutory  speed  limit  and  in  failing 
to  aee  another  car  in  time  to  prevent  a  colli- 
sion was  guilty  of  negligence  contributing  to 
his  injury  is  Mid  to  have  been  one  of  fact, 
properly  submitted  to  the  jury. 

4.  Mnnldpal  oorporatlona  «=9705(2),  706(5, 7) 
-4)rdlnanoe  giving  vehicle  approaching  Inter- 
section  from  one  dlreotion  the  right  of  way 
over  one  from  another  oonstrued;  evidence 
held  to  warrant  finding  that  defendant's  car 

'  was  coming  so  rapidly  that  plaintiff  underes- 
timated his  speed  while  exereislag  due  dili- 
gence; contributory  negllgenoe  held  a  Jury 
question. 
Where  by  ordinance  a  vehicle  approaching 
a  street  intersection  from  one  direction  is  giv- 
en the  right  of  way  over  one  approaching  it 
from  another,  the  driver  of  an  automobile  from 
the  disfavored  direction  is  not  required  nnder 
all  drcumstances  before  attempting  to  cross 
to  await  the  passage  of  every  car  he  can  see 
comiog  from  the  other  direction  which  by  any 
possible  burst  of  speed  might  reach  the  crossing 
of  their  paths  ahead  of  Iiim.  It  is  not  negli- 
gence as  a  matter  of  law  for  a  driver  from  ei- 
ther direction  to  nndertalce  to  cross  the  inter- 
section ahead  of  a  car  which  is  at  such  a  dis- 
tance that  he  has  ample  time  to  get  across,  pro- 
vided the  other  car  does  not  exceed  the  high- 
est speed  he  should  reasonably  anticipate.  And 
it  is  held  that  in  the  present  case  the  evidence 
warranted  a  finding  that  the  defendants'  car 
was  coming  so  rapidly  that  the  plaintiff  in  the 
exercise  of  due  diligence  in  that  regard  under- 
estimated its  speed  and  reasonably  believed  that 
he  had  abundant  time  to  cross  until  it  was 
too  late  for  him  to  do  anything  to  avoid  a  colli- 
sion. 

5.  Appeal  and  error  «=3il070(2)— In  action  in- 
volving automobile  collision,  question  submit- 
ted to  jury  as  to  charaoter  of  defendant's  neg- 
ligence held  not  to  require  reversal,  although 
stating  matter  not  pleaded  or  submitted. 

Where  in  an  automobile  collision  case  a 
question  is  submitted  to  the  jury  calling  for  a 
statement  of  the  character  of  the  defendants' 
negligence,  a  reversal  of  a  judgment  in  favor 
of  the  plaintiff  is  not  required  by  the  answer, 
"entering  Intersection  on  wrong  side  of  street 
at  excessive  speed,"  although  the  defendants* 
being  on  the  wrong  side  of  the  street  was  not 
pleaded  nor  submitted  to  the  jnry. 

Appeal  from  District  Court,  Wyandotte 
(Jounty. 

Action  by  Ewart  S.  Hughes  against  the 
Hudson-Brace  Motor  Company  and  another. 
Judgment  for  plalntUF,  and  defendants  ap- 
peal.   Affirmed. 

Carson  &  Miller,  of  Kansas  C!ity,  Kan., 
and  Busby,  Sparrow  A  Patt^son,  of  Kansas 
C!lty,  Mo.,  for  appellants. 

L.  O.  Carter,  of  Kansas  City,  Kan.,  for 
aKtellee. 
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MASON,  3.  Ehvart  S.  Hughes  was  drlrlng 
an  automobile  west  on  Washington  avenue 
tn  Kansas  City,  Kan.,  while  L.  K  Tanner, 
who  was  in  the  employ  of  the  Hudson-Brace 
Motor  Company,  was  driving  one  I)eIonging 
to  tliat  company  north  on  Sixth  street  The 
ears  came  together  near  the  northwest  cor- 
ner of  the  intersection  of  these  streets;  the 
evidence  being  in  conflict  as  to  whldi  struck 
the  other.  Hughes  sued  Tanner  and  the  mo- 
tor company  for  injuries  received  by  him,  the 
company  asserting  a  counterclaim  because 
of  Injury  to  its  car.  The  plaintiff  recovered 
a  judgment,  and  the  defendant  appeals. 

[11  1.  Complaint  is  made  of  the  overruling 
of  a  demurrer  to  the  plalnUfTs  evidence  and 
of  a  motion  for  a  peremptory  instruction  in 
favor  of  the  defendants  on  the  ground  that 
the  petition  failed  to  state  a  cause  of  action, 
inasmuch  as  It  did  not  allege  that  Tanner's 
handling, of  the  car  he  was  driving  was  negli- 
gent. The  pleading  did  not  in  so  many  words 
characterize  Ills  conduct  as  negligence,  but  it 
alleged  that  he  drove  at  a  high,  dangerous 
and  excessive  rate  of  speed,  to  wit,  45  or  50 
miles  an  hour,  disregarding  his  legal  obliga- 
tions and  violating  a  city  ordinance.  The 
speed  alleged  would  be  unlawful  because  of 
the  statute,  which  did  not  require  to  be 
pleaded.  The  omission  of  the  term  "negli- 
gence" or  a  derivative  was  Immaterial.  An 
allegation  that  a  train  was  run  at  60  miles 
an  hour  has  bten  held  not  to  charge  negli- 
gence (Railway  Co.  v.  Wheeler,  70  Kan.  755, 
79  Pac.  673),  but  this  is  not  true  of  a  state- 
ment that  an  antomobile  was  driven  at  a 
high,  dangerous,  and  excessive  rate  of  speed 
in  violation  of  the  statute  and  an  ordinance. 

[2]  2.  The  same  rulings  are  attacked  by 
the  defendant  company  on  the  ground  that 
there  was  no  evidence  that  Tanner  at  the 
time  of  the  collision  was  engaged  in  its  busi- 
ness. The  petition  alleged  that  at  all  times 
therein  referred  to  be  was  employed  by  the 
company  and  engaged  in  demonstrating  Its 
cars  and  was  so  working  and  employed  at 
the  time  the  acddmt  occurred.  The  com- 
pany's answer  contained  an  admission  that 
he  was  "at  the  times  mentioned  in  plalntifTs 
petition  engaged  In  the  sale  and  disposition 
of  Its  cars  "and  was  at  said  times  •  •  • 
employed  by  it  and  engaged  in  demonstrat- 
ing and  selling"  its  cars.  We  consider  this 
admission  as  having  eliminated  the  Issue 
referred  to  and  rendered  the  introduction  of 
evidence  thereon  unnecessary. 

[3]  3.  The  same  rulings  are  also  challenged 
on  Uie  ground  that  the  undisputed  evidence 
showed  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  The  Jury  found  that 
the  plaintiff's  car  was  going  15  miles  an  hour. 
This  was  a  violation  of  the  statute  restrict- 
ing the  speed  of  automobiles  in  city  streets 
to  twelve  miles  an  hour  and  to  6  miles  at 
intersections.  Laws  1917,  c.  74,  §  5.  Wheth- 
er this  conduct  contributed  to  the  accident, 


however,  was  a  question  for  the  triers  of 
the  facts.  The  plaintiff  testified  that  he 
saw  the  defendants'  car  whUe  it  was  still  a 
block  away,  but  did  not  look  for  it  again  un- 
til be  was  halfway  across  Sixth  street,  when 
it  was  too  late  for  him  to  prevent  a  collision. 
Whether  this  course  amounted  to  contribu- 
tory negligence  was  likewise  a  matter  to  be 
determined  In  the  light  of  all  the  circum- 
stances, Including  the  speed  of  the  defend- 
ants' car,  which  one  witness  estimated  at  65 
miles  an  hour. 

[4]  4.  The  question  as  to  which  driver  had 
the  right  of  way  is  one  to  be  considered  in 
determining  the  matter  of  contributory  negli- 
gence, whether  or  not  It  would  be  control- 
ling.  Tanner  testifled: 

"I  certainly  thought  I  bad  time  to  cross  the 
boulevard  ahead  of  that  car,  because  I-  knew 
I  was  entitled  to  the  right  of  way.  I  knew  that 
Sixth  street  was  a  boulevard,  and  knew  traffic 
ordinances  of  this  town,  and  that  the  north  and 
south  traffic  has  the  right  of  way." 

The  provision  of  the  ordinance  to  ii^icli 
he  obviously  referred  reads: 

"Whenever  vehicles  approaching  each  other 
on  different  streets  shall  reach  the  intersection 
of  snch  streets  at  the  same  time,  the  vehicles 
proceeding  on  the  street  running  north  and 
south  shall  have  the  rtfht  of  way  unless  snch 
east  and  west  street  is  a  boulevard,  or  a  street 
on  which  street  car  tracks  are  located,  in  which 
event  the  vehicle  proceeding  on  the  boolevard 
or  street  on  which  said  street  car  trades  are 
located  shall  have  the  right  of  way,  but  every 
such  vehicle  shall  be  kept  under  control  so  as 
to  prevent  danger  of  collision." 

The  meaning  of  the  ordinance  appears  to 
be  that  the  north  and  south  travel  shall  have 
the  preference  9t  an  intersection,  except 
where  the  east  and  west  street  Is  a  boulevard 
(or  a  car  line  street)  and  the  north  and  south 
street  Is  not  Here  the  east  and  west  street 
as  its  name  shows,  was  a  boulevard.  The 
defendants  introduced  an  ordinance  which 
they  Interpret  as  declaring  the  other  street 
Sixth,  also  to  be  a  boulevard  at  this  point  - 
The  plaintiff  objected  to  the. introduction  of 
the  ordinance  on  the  groimd  that  it  had  not 
been  pleaded.  The  answer,  however,  allegea 
that  Tanner  had  the  right  of  way,  and  this 
allegation  we  consider  sufficient  to  support 
the  evidence.  The  ordinance  making  a  part 
of  Sixth  street  a  boulevard  contains  a  pro- 
vision excepting  that  portion  between  the 
alley  north  of  Washington  street  and  tbe 
street  two  blocks  south  of  it  which  is  de- 
clared to  be  "a  trafflcway  for  20  feet  in  the 
center  thereof."  This  exception  leaves  In 
some  doubt  the  character  of  Sixth  street  at 
the  place  where  the  collision  occurred.  "Rio 
ordinance  regulating  traffic  contained  this 
provision: 

"everything  else  being  eqnal,  the  vehicle 
which  has  another  vehicle  on  the  right-haad 
side  shall  have  the  right  of  way." 
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Althou^  contrary  to  the  general  practice 
and  to  ordinances  of  other  cities,  and  in 
gome  states  to  the  statutes  (Haddy  on  Auto- 
mobiles [6th  Bd.]  S  262 ;  Fox  T.  McCormicli, 
110  Kan.  91,  93,  202  Pac.  614),  this  would 
control  if  no  other  test  Is  applicable.  The 
•defendants  asked  an  Instruction  that,  if 
Tanner  reached  the  Intersection  first,  he  bad 
the  right  of  way.  The  need  of  a  rule  de- 
termining whidi  of  two  vehicles  has  the  right 
of  way  arises  when  they  approach  an  in- 
tersection from  different  directions  at  such 
time  with  reference  to  eacb  other  that  unless 
one  yields  and  slackens  speed  a  collision  will 
be  lik^  to  occur.  The  driver  on  the  rlgbt 
enters  into  the  actual  area,  of  the  intersec- 
tion at  the  very  point  of  collision  if  one  is 
to  take  place,  while  the  one  on  the  left  en- 
ters it  while  still  the  width  of  the  street 
away  from  that  point  It  is  necessary  that 
the  question  of  precedence  shall  be  deter- 
minable while  the  vehicles  are  approximate- 
ly at  equal  distance  from  the  point  of  possl- 
Ue  collision.  A  rule  giving  priority  to  which- 
eTer  vehicle  first  readies  the  intersection  la 
obviously  not  well  adapted  to  automobile 
trafllc.    Fox  v.  McOormick,  supra. 

There  appears  to  be  some  difference  of 
opinion  as  to  the  circumstances  under  which 
one  who  sues  for  injuries  sustained  in  a 
collision  of  automobiles  at  a  street  inter- 
section may  be  precluded  from  recovery  as  a 
matter  of  law  because  he  attempted  to  cross 
it  in  front  of  a  driver  from  the  direction 
having  the  preference.  See  Anderson  v.  A. 
E.  Jenney  Motor  Co.  (Minn.)  1S5  N.  W.  378, 
and  cases  cited  in  connection  therewith  In 
a  note  In  20  Midi.  I/aw  Rev.  801.  Assum- 
ing the  correctness  of  the  majority  deci- 
sion in  the*  Minnesota  case,  we  do  not  think 
it  would  follow  that  a  driver  who  approached 
the  crossing  from  the  disfavored  direction 
can  never  maintain  an  action  against  the 
other  for  running  into  his  car.  The  occasion 
for  applying  the  rule  of  the  statute  or  ordi- 
nance or  practice  concerning  the  right  of 
way  arises  only  where  the  two  vehicles  ap- 
proach the  intersection  at  such  distances  and 
q>eed  that  a  collision  is  probable  unless  one 
of  them  slows  up.  'nie  giving  of  a  prefer- 
ence to  the  driver  on  the  right  does  not 
Imply  that  the  driver  on  the  left  is  never 
justified  in  attempting  to  cross  the  inter- 
section so  long  as  there  Is  in  sight  a  car  on 
his  right  which  might  by  some  unexpected 
burst  of  speed  beat  him  to  the  point  where 
their  paths  cross.  The  rule  assumes  the 
normal  and  reasonable  operation  of  both  cars. 
T*e  fact  of  the  legal  speed  limit  being  ex- 
ceeded or  that  one  car  was  going  faster 


than  the  other  would  not  necessarily  control ; 
but  it  is  not  negligence  as  a  matter  of  law 
for  a  driver  from  either  direction  to  under- 
take to  cross  the  intersection  ahead  of  a 
car  wbldi  is  at  such  a  distance  that  he  has 
ample  time  to  get  across,  provided  the  other 
car  does  not  exceed  the  highest  speed  he  has 
reason  to  antidpate.  Assuming  that  in  the 
present  case  tlie  ordinance  gave  preference 
to  the  vehicle  from  the  south  over  that 
from  the  east,  we  think  a  verdict  for  the 
plaintiff  is  sustainable  upon  the  ground 
that  tlie  evidence  Justified  a  finding  that  the 
defendants'  car  was  coming  so  rapidly  that 
the  plaintiff  in  the  exerdse  of  due  diligence 
in  that  regard  underestimated  its  speed  and 
reasonably  believed  that  he  had  abundant 
time  to  cross  ahead  of  It  imtil  It  was  too 
late  for  him  to  do  anything  to  avoid  the 
collision.  Schultz  v.  Nldiolson,  116  Misc. 
Rep.  U4,  189  N.  T.  Supp.  722;  Weber  v. 
Beeson,  197  Midi.  607, 164  N.  W.  255;  Barnes 
V.  Barnett,  184  Iowa,  936,  169  N.  W.  866. 

[S]  5.  In  answer  to  a  spedal  question  ask- 
ing them  to  state  fully  of  what  the  defend- 
ants' negligence  consisted  the  Jury  answered: 
"Defendant  entering  intersection  on  wrons 
side  of  street  at  excessive  speed."  It  is 
urged  that  the  finding  requires  the  verdict 
to  be  set  aside  because  it  shows  reliance  on 
a  ground  of  negligence  not  set  out  In  tlie 
petitlott  or  submitted  in  the  instructions. 
There  was  evidence  that  Tanner  entered  the 
intersection  on  the  left  side  of  Sixth  street 
just  after  passing  a  Ford  car  for  which  he 
turned  out.  This  was  not  pleaded,  nor  was 
any  reference  made  to  It  in  the  charge  to  the 
Jury.  It  does  not  affirmatively  appear,  how- 
ever, that  the  Jury  regarded  the  fact  that 
Tanner  was  on  the  wrong  side  of  the  street 
as  an  Independent  ground  of  negligence  rath- 
er tlian  one  of  the  conditions  that  accom- 
panied the  negligent  act  of  driving  at  exces- 
sive speed,  which  under  the  drcumstancea 
they  regarded  as  negligence  and  as  the  prox- 
imate cause  of  the  acddent.  At  all  events, 
inasmuch  as  a  suffldent  ground  of  negligence 
was  specifically  found,  we  do  not  think  it 
necessary  to  order  a  reversal  becaust*  of 
the  inclusion  of  another  ground  which  was 
unavailable  because  not  pleaded.  The  defect 
in  this  regard  is  less  serious  than  where  an 
additional  ground  of  negligence  is  Included 
in  the  spedal  findings  without  evidence  to 
support  it,  and  that  has  been  held  not  to 
require  a  new  trial.  M.,  K.  &  T.  Ry.  Co.  y. 
Weavei;,  16  Kan.  456. 

The  Judgment  is  affirmed. 

AU  the  Justices  concurring. 
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COOPER  V.  GEORQE  A.  FULLER  CONST. 
CO.     (No.  23766.) 

(Sapreme  Court  of  Kansas.    Jane  10,  1922.) 

(BifUaiui  hi  the  Court.) 

1.  Master  and  tervant  <8=»385(IM/4),  405(2)— 
Verdict  for  oompensatlon  for  Injuriea  «ai- 
talned. 

The  record  examined,  and  the  evidence 
deemed  anfiBdent  to  support  the  findings  that 
the  plaintiff  was  in  the  employ  of  the  defend- 
ant when  injured,  and  that  he  made  demand 
for  compensation;  also  that  the  verdict  was 
for  the  amount  provided  by  statute  under  the 
drcnmstances  shown. 

2.  No  material   error  discovered. 

No  material  error  discovered  in  relation  to 
the  reception  or  rejection  of  evidence  or  in 
regard  to  the  InBtmctions. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Israel  (3ooper  against  the  George 
A.  Fuller  Construction  Company  for  personal 
Injuries.  Judgment  for  plaintiff,  and  de- 
fendant a]H>eals.    Affirmed. 

W.  L.  Wood,  of  Kansas  City,  Kan.,  for  ap- 
pellant 

McFadden  &  Claflin,  of  Kansas  City,  Kan., 
and  Rnssell  Field,  of  Kansas  City,  Mo.,  for 
appellee. 

WEST,  J.  The  plaintiff,  while  working  at 
a  rock  crusher,  lost  the  sight  of  his  right 
eye,  and  sued  to  recover  compensation,  al- 
leging that  the  injury  occurred  while  be  was 
in  the  employ  of  the  defendant.  He  recov- 
ered Judgment  for  $1,320,  and  the  defendant 
appeals.  The  errors  assigned  relate  to  the 
reception  and  rejection  of  evidence,  the  in- 
structions, and  denial  of  a  new  triaL 

The  plaintiff's  claim  is  that  he  was  em- 
ployed by  the  construction  company  in  build- 
ing a  cantonment  at  Camp  Elinston,  and  put 
to  work  at  a  stone  crusher  some  miles  away. 

[t]  The  defendant  denies  that  tbe  rock 
quarry  and  crusher  were  <q;>erated  by  it,  and 
that  the  plaintiff  was  in  its  employ.  Cioun- 
sel  says: 

"There  is  a  total  absence  of  proof  on  the 
part  of  the  plaintifF  showing  that  plaintiff  was 
in  the  employ  of,  or  was  paid  by,  or  that 
plaintiffs  injuries  arose  out  of  or  in  the  coarse 
of  bis  employment  with  the  defendant" 

Aside  from  these  contentions  it  is  alleged 
that  the  testimony  touching  the  plaintiff's 
average  earnings  was  insufficient ;  also  that 
no  demand  was  proven,  and  that  in  any 
event  if  tite  plaintiff  should  be  held  entitled 
to  recover,  the  amount  should  be  $660  in- 
stead of  $1,320. 

It  seems  that  the  construction  company 


bnllt  the  cantonment  for  the  goremment,  and 
was  to  be  paid  10  per  cent  above  its  cost 
The  records  were  not  in  ijossession  al  the 
defendant,  but  at  Washington.  The  idahi- 
tiff  testified  that  he  was  sent  up  to  B^onston 
by  a  man-cat(dier,  and  when  he  reached 
there  he  went  to  dcring  tbe  work  he  was  de- 
tailed to  do  and  was  fumisbed  a  place  to 
sleep  and  hia  meals,  and  was  paid  in  mon^ 
in  envelopes  on  Saturday  at  the  constructioD 
company's  pay  office. 

"This  o£Sce  was  about  two  miles  from  where 
I  was  working.  I  went  down  to  this  offire 
each  Saturday  for  my  pay.  There  were  aboat 
1,000  or  more  men  getting  their  pay  there 
when  I  went  down  tiiere  on  Satordays." 

Certain  pay  envelopes  were  introduced  in 
evidence.    One  of  these  read: 

"Name,  I.  Cooper,  National  Army  Canton- 
ment, Ft.  Riley,  Kansas,  George  A.  Fuller 
Construction  Company." 

The  plaintiff  testified  that  after  bis  injory 
he  was  taken  to  the  hospital,  and  stayed 
there  seven  days,  and  came  back  to  tbe  camp 
and  stayed  one  night  and  went  down  to  the 
office  where  he  had  always  received  his 
money,  and  talked  with  somebody.  He  got  a 
paper  and  presented  it  to  the  cashier  and  got 
bis  pay  envel(^)e.  Tbe  pay  amounted  to 
$47.40,  after  taking  out  $7  for  board.  It  ap- 
pears that  the  plaintiff  received  some  sort 
of  notification  to  call  at  some  office  for  the 
purpose  of  discussing  bis  claim  against  the 
company,  and  went  to  the  Reserve  Bank 
building. 

"I  talked  with  some  person  relative  to  my 
claim.  I  was  up  there  half  an  hoar.  Tbey 
didn't  pay  me  anything  for  the  injury  which 
I  had  received.  I  never  received  any  pay  or 
compensation  from  anybody  for  tbe  injuries  I 
received.  •  •  *  I  made  demand  for  com- 
pensation at  Camp  Funston  right  after  I  got 
hurt  Right  away  I  came  home,  the  next  day; 
that  is,  I  mean  when  I  got  back  to  camp. 
It  was  made  just  before  I  came  home,  the  next 
day.  I  made  the  demand  the  same  day  I  got 
this  pay  envelope.  •  •  •  That  was  the 
same  building  I  was  in  the  habit  of  going  to 
for  my  pay  checks." 

"When  this  man  gave  me  my  pay  chedi,  I 
asked  him  for  compensation,  and  he  didn't  giv* 
me  any  answer  at  all.  I  told  him  I  had  lost 
my  eye  working,  and  it  was  right  they  should 
give  me  something  for  it;  and  he  never  gave 
me  any  kind  of  a  settlement  or  said  about 
whether  they  was  going  to  settle  it  or  not; 
didn't  give  me  any  kind  of  an  answer  at  alL" 

While  this  evidence  is  not  dear  and  defi- 
nite as  it  might  be,  we  think  it  sufficient  to 
base  the  conclusion  on  ttiat  he  was  working 
for  tbe  defendant  and  was  injured  while  so 
doing  and  demanded  of  tbe  pay  master  a  set- 
tlement for  his  injury. 

The  plaintiff  testified  that  he  was  dassl- 
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fied  as  a  laborer;  tbat  he  was  In  Camp  Fun- 
ston  from  September  until  November;  that 
he  lost  his  eye  in  October;  tliat  he  saw  the 
pay  envelopes  of  other  men  who  worked  out 
there,  and  one  man  got  |75  for  one  week's 
work  and  another  $50,  and  that  he  himself 
received  60  cents  an  hour,  working  10  hours 
a  day  and  getting  paid  for  11,  or  |6.60  a 
day;  that  before  going  to  work  there  he  had 
worked  at  Kansas  City;  and  that  prior  to 
the  17tb  of  October,  1917,  when  he  was  in- 
lured,  for  more  thaji  a  year  workmen  like 
bimself  were  getting  60  cents  an  hoar.  He 
also  stated  that  during  the  month  of  Octo- 
ber, 1917,  and  for  a  year  before  that,  time, 
the  preTElUng  union  rate  paid  to  workmen  in 
Kansas  City  was  57  H  cents  an  hour. 

The  Tice  president  of  the  defendant  com- 
pany testified,  among  other  things,  that  a 
common  laborer  was  on  a  flat  rate  of  pay, 
and  the  prevaiUng  union  rate  paid  in  Kan- 
sas City  applied  not  only  as  to  the  rate  of 
pay,  but  to  overtime. 

The  envelopes  received  in  evidence  were 
under  the  circumstances  competent  for  what 
they  were  worth,  and  we  find  no  material 
error  In  the  record  touching  the  reception  or 
rejection  of  evidence. 

The  defendant  sought  by  requested  in- 
structions to  have  the  compensation,  if  any, 
limited  to  $6  a  week  for  110  weeks,  and  still 
contends  that  this  Is  all  the  plaintiff  Is  en- 
tiUed  to,  if  atiytblng. 

The  Jury  found  In  answer  to  special  ques- 
tions that  the  plaintiff  was  working  on  the 
rock  crusher  operated  by  and  under  the  di- 
rection of  the  defendant,  that  the  average 
weekly  earnings  was  $30,  and  that  he  was 
employed  by  the  defendant  at  the  time  of  the 
accident. 

Section  4,  c.  226,  of  the  Laws  of  1917  pro- 
vides that,  when .  a  workman  has  been  em- 
Idoyed  less  than  a  year,  the  average  annual 
earnings  shall  be  62  times  the  average  week- 
ly amount  whldi,  during  the  12  mcmths  im- 
mediately preceding  the  accident,  was  re- 
ceived by  a  person  in  the  same  grade  of  em- 
ployment at  the  same  work  by  the  same  em- 
ployer, or,  if  there  is  no  person  In  the  same 
grade  so  emidoyed,  then  62  times  the  average 
weekly  earnings  of  a  person  in  the  same 
grade  employed  by  the  same  or  other  em- 
ployer in  the  same  district  at  the  same  or 
similar  work  or  employment,  and  that  the 
average  weekly  wages  of  a  workman  shall  be 
V»t  part  of  his  average  annual  earnings. 

While  the  plaintiff's  testimony  indicated 
that  he  received  more  than  $30  a  week  aver- 
age, the  Jury  found  the  amount  to  be  $30. 
By  paragraph  15  of  section  3  of  the  act  re- 
tened  to,  for  the  loss  of  an  eye,  or  the  si£^t 
thereof,  50  per  cent  of  the  average  weekly 
wages  during  110  weeks  Is  the  limit  of  re- 
covery, which  is  again  limited  by  the  same 
section  to  $12  a  week.    The  amount  returned 


by  the  Jury  was  for  110  wedcs  at  $12,  and 
this  is  within  the  provisions  of  the  statute. 

[2]  Finding  no  material  error,  the  Judg- 
ment is  affirmed. 

All  the  Justices  concorrlng. 


(Ul  Kan.  eiS) 

KE8SLER  V.  DAVIS,  Federal  Ageat 
(No.  23732.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Behearing  Denied  July  8,  1922.) 

fBynabut  by  the  Court.) 

I.  Railroads  «=3348(l,  4,  5)— Evidence  held  to 
sustain  some  charges  of  negligence  at  crossing. 
In  an  action  against  the  raflroad  manage- 
ment because  of  an  automobile  being  run  into 
at  a  street  crosaing,  it  is  held  that  the  evidence 
was  sufficient  to  sustain  findings  of  negligence 
in  causing  a  troin  to  approach  a  station  and 
cross  a  street  less  than  a  block  from  it  at  too 
great  speed,  and  in  failing  to  give  proper  sig; 
nals,  but  not  to  sustain  findings  that  the  colli- 
sion was  due  to  defects  in  the  crossing,  or  to 
annecesBary  obstructions  to  vision  on  the  right 
of  way. 

2.  Negllgeaoe  «s>l36(30)— Impoted  negllgenoa 
of  oocnpaat  of  automobile  held  for  Jury. 

The  evidence  is  held  not  to  show  conclusive- 
ly that  the  plaintiff  and  the  driver  of  the  auto- 
mobile were  engaged  in  a  common  enterprise, 
in  such  sense  as  to  render  the  former  charge- 
able with  the  negligence  of  the  latter;  that 
question,  in  the  circumstances  shown,  being  oite 
of  fact  to  be  submitted  to  the  jury. 

3.  Railroads  ®=»327(l2)^AutOfflObile  occupant, 
net  negligent  In  falling  to  require  driver  to 
atop. 

Where  the  driver  of  an  automobile  and  a 
person  accompanying  him  are  not  engaged  in 
a  common  enterprise,  and  the  situation  is  such 
that  due  diligence  requires  the  driver  to  stop 
before  attempting  to  cross  a  railroad  track  to 
assure  himself  tbat  no  train  is  approaching  at 
a  dangerous  distance,  the  person  accompanying 
him  is  not  negligent  as  a  matter  of  law  In  fail- 
ing to  see  that  such  stop  is  made. 

4.  Railroads  ®=»350(2I)— Contributory  negli* 
gence  of  oconpant  of  automobile  held  for  jury. 

The  evidence  is  held  not  to  show  the  plain- 
tiff to  have  been  personally  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

5.  Railroads  ^=3348  (8)— Verdict  based  on  es- 
timate of  distance,  oonfliotlng  with  actual 
measurements,  set  aside. 

A  verdict  for  the  plaintiff  is  set  aside  be- 
cause it  is  necessarily  founded  on  a  mere  esti- 
mate of  a  distance  at  which  an  approaching 
train  could  be  seen  from  a  certain  point,  winch 
is  in  conflict  with  evidence  based  on  actual 
measurements  that  are  not  otherwise  contra- 
dicted. 

6.  Appeal  and  error  «=3843(l)— Unaeoessary 
matters  need  not  be  decided. 

Several  assignments  of  error  are  held  not 
to  require  a  ruling. 
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Appeal  from  District  Court,  Labette 
County. 

Action  by  C.  a.  Kessler  a^inst  James  Cox 
Davis,  Federal  Agent,  etc  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded  for  new  trlaL 

Waggener,  Challlss  &  Brown,  of  Atchison, 
and  E.  L.  Burton,'  of  Parsons,  for  appellant. 

C.  E.  Pile  and  L.  B.  Qoodrlcb,  ot  Parsons, 
for  appellee. 

MASON,  J.  While  0.  A.  Kessler  was  rid- 
ing in  an  automobile  belonging  to  and  driven 
by  Howard  Shearhart,  tlie  car  was  struck  at 
a  street  crossing  by  the  engine  of  a  Missouri 
Pacific  passenger  train  and  Kessler  was  se- 
verely injured.  He  sued  tbe  federal  agent, 
who  was  in  charge  of  the  road,  and  recovered 
a  Judgment,  from  which  tbe  defendant  ap> 
peals. 

[1  ]  1.  The  defendant  asserts  that  there  was 
no  evidence  that  the  railroad  management 
was  negligent  in  any  respect  Four  forms  of 
negligence  were  alleged,  and  the  jury  spe- 
dflcally  found  that  the  defendant  was  guilty 
of  all  of  them: 

"Maintaining  an  improper  crossing;  main- 
taicing  obstructions  on  the  right  of  way;  ap- 
proaching an  obstructed  crossing  at  excessive 
speed;  failing  to  sound  proper  crossing  sig- 
nals." 

There  was  evidence  that  the  crossing  was 
not  maintained  In  conformity  with  the  stat- 
ute, but  we  find  nothing  to  indicate  that  the 
collision  was  in  any  degree  due  to  its  defects. 
The  petition  charged  that  the  view  of  the 
track  from  the  street  near  the  crossing  was 
obstructed  by  unnecessary  buildings,  trees, 
and  fences.  The  plalntifT  testified  that  his 
view  of  the  approaching  train  was  cut  off 
by  a  section  bouse  on  the  right  of  way  and  by 
a  curve  in  the  track;  that 'otherwise  he 
could  have  seen  up  the  track  for  a  mile.  This 
testimony  practically  took  the  other  obstacles 
out  of  consideration  in  this  aspect  of  the 
matter.  The  section  house  was  a  necessary 
and  useful  building.  Its  position  on  the  right 
of  way  was  a  matter  to  be  taken  into  account 
in  connection  with  the  obligation  on  the  part 
of  tbe  railroad  management  to  give  signals 
and  with  regard  to  the  question  of  contrib- 
utory negligence,  but  we  do  not  think  it 
could  alone  constitute  actionable  negligence. 
See  Corley  y.  Railway  Co.,  90  Kan.  70,  71, 
133  Pac.  555,  Ann.  Cas.  1915B,  764.  There- 
fore the  Judgment  could  not  be  sustained  up- 
on either  of  the  two  grounds  already  dis- 
cussed. Their  elimination,  however,  does  not 
warrant  a  reversal.  If  either  of  the  other  two 
grounds  of  negligence  is  sustainable,  and  we 
think  there  was  evidence  to  support  both. 
Witnesses  estimated  tbe  speed  of  the  train  at 
20  to  40  miles  an  hour.  While  other  evidence 
tended  to  weaken  this,  the  matter  was  one 
to  be  submitted  to  the  Jury,  togetlier  with  the 
Question  whether  the  rate  found  was  in  ex- 


cess of  what  was  reasonably  prudent,  con- 
sidering all  the  circumstances,  including  tbe 
distance  of  th^  crossing  from  the  station- 
some  200  feet.  Evidence  of  witnesses  called 
by  the  plaintiff  seemed  to  establish  that  tbe 
whistle  was  sounded  as  the  train  approached 
the  station,  but  whether  the  conditions  called 
for  any  further  signal,  and  whether  the  bell 
was  in  fact  rung,  were  questions  properly 
submitted  to  the  Jury. 

[2]  2.  The  defendant  claims  that  the  evi- 
dence conclusively  established  that  the  col- 
lision was  due  to  the  negligence  of  Shear- 
hart,  the  driver  of  the  automobile,  which 
should  be  attributed  to  the  plaintiff,  because 
the  two  were  engaged  in  a  common  enter- 
prise. There  was  evidmce  to  this  effect: 
Tbe  plaintiff  and  Shearhart  were  neighbors, 
living  near  Edna.  Each  had  a  car.  They 
frequently  went  to  town  together,  sometimes 
in  one  car,  and  sometimes  in  the  other.  On 
the  day  of  the  accident  Shearhart  was  going 
to  town,  and  asked  the  plaintiff  to  go  with 
him.  The  plaintiff  had  some  produce  be 
wanted  to  take  In,  and  accepted  the  invita- 
tion on  that  account  They  reached  Edna  in 
the  morning,  and  stayed  there  until  4  or  5 
o'clock  in  the  afternoon,  when  they  started 
home;  the  collision  occurring  while  they  were 
still  in  town.  We  do  not  think  the  evidence 
conclusively  proved  that  the  two  were  en- 
gaged in  a  common  enterprise,  in  such  sense 
as  to  make  the  plaintiff  chargeable  with  the 
n^ligence  of  Shearhart  That  question  was 
one  to  be  left  (as  it  was)  to  the  Jury  under 
proper  instructions. 

[3]  3.  Under  various  assignments  of  error 
the  defendant  urges  that  Judgment  should  be 
rendered  against  the  plaintiff  on  the  ground 
that  his  own  personal  negligence  contributed 
to  the  injury.  The  rule  is  well  settled  that 
due  diligence  on  the  part  of  the  driver  of  a 
vehicle  requires  him  to  assure  himself  that 
no  train  is  approaching  within  a  dangerous 
distance  before  attempting  to  cross  a  rail- 
road, stopping  for  that  purpose,  if  necessary. 
The  defendant  takes  the  position  that  in  the 
present  situation  the  same  obligation  rested 
upon  the  plaintiff.  We  do  not  think  that  it 
can  be  said  as  a  matter  of  law  that  the  plain- 
tiff was  negligent  in  failing  to  see  to  it  that 
tbe  automobile  was  stopped,  assuming  that 
to  have  been  true  of  the  driver. 

[4]  4.  The  plaintiff,  however,  was  under  a 
positive  duty  to  take  reasonable  precaution 
for  bis  own  safety.  Whatever  else  this  may 
have  involved,  it  required  him  to  keep  an 
outlook  for  a  train,  particularly  on  his  side  of 
the  car,  and  to  give  the  driver  notice  as  soon 
as  he  discovered  one.  Knight  v.  Railway  Co. 
(Kan.)  206  Pac.  893,  decided  Bfay  6,  1922; 
Klrby  v.  Railway  Co.,  106  Kan.  163,  186  Pac. 
744.  As  the  two  drove  south  on  the  principal 
street  toward  the  railroad,  which  crossed  it 
at  right  angles,  their  view  to  the  west  from 
which  direction  the  train  was  coming,  was 
cut  off  to  a  considerable  extent  by  various 
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obstmcttons,  the  last  of  which  was  the  sec- 
tion bonse,  situated  at  Its  nearest  point  ap- 
proximately 125  feet  west  of  the  middle  of 
the  street  and  10%  feet  north  of  the  middle 
of  the  railroad  track.  This  distance  refers  to 
the  main  part  of  the  bnlldlng,  the  house  It- 
self;  a  small  porch,  consisting  of  a  floor  and 
a  roof,  supported  by  three  posts,  extending 
several  feet  to  the  south,  but  could  not  com- 
pletely cut  off  the  view  up  the  track.  The 
plaintiff  was  on  the  front  seat,  at  the  right 
of  the  driver.  He  testified  that  he  was  look- 
ing west  all  the  while,  but  saw  the  train  for 
the  first  time  when  he  was  10  or  12  feet  from 
the  track,  and  at  once  called  to.the  driver  to 
look  out;  that  the  reason  he  did  not  see  It 
when  he  was  25  feet  from  the  railroad  was 
on  account  of  the  section  house  and  a  curve 
in  the  track.  In  one  instance  Ee  spoke  as 
though  the  train  when  he  first  saw  it  was 
but  100  feet  away,  but  the  effect  of  his  whole 
testimony  Is  that  the  distance  was  about 
twice  that. 

If  the  plaintifTs  account  Is  correct,  this 
must  be  what  happened:  While  he  was  25 
feet  from  the  track-  he  could  and  did  see 
along  It  to  the  west  for  200  feet,  the  extent 
to  which  It  was  visible,  but  did  not  see  the 
train,  because  it  was  not  yet  within  that  dis- 
tance; he  kept  on  looking,  but  the  train  did 
not  come  In  sight — did  not  reach  his  field  of 
vision  along  the  track — ^unUl  he  was  within 
10  or  12  feet  of  the  track,  when,  owing  to 
the  imminence  of  the  peril,  be  could  do  noth- 
ing more  than  to  warn  the  driver.  This  ver- 
sion attributes  what  seems  a  most  improb- 
able speed  to  the  train,  but  we  cannot  say  it 
is  Impossible,  or  that,  if  it  is  true,  the  plain- 
tiff was  guilty  6t  contributory  negligence  as 
a  matter  of  law.  Therefore  Judgment  upon 
the  evidence  cannot  be  rendered  against  the 
plaintiff. 

[SI  6.  However,  we  think  the  defendant's 
motion  for  a  new  trial  should  be  sustained, 
for  these  reasons:  The  plaintiff's  case  rests 
upon  the  theory  that  at  a  distance  of  25  feet 
from  the  track  hf>  could  only  see  a  train  ap- 
proaching from  the  west  if  it  was  within  200 
feet.  He  testified  that  at  that  distance  he 
eonld  see  no  further  up  the  track  because  of 
the  section  house  and  because  of  the  curve 
In  the  track.  By  a  plat  drawn  to  a  scale  the 
section  house  is  shown  to  be  about  125  feet 
west  of  the  middle  of  the  street  and  19%  feet 
north  of  the  middle  of  the  track.  It  is  mani- 
fest that  if  these  measurements  are  correct, 
and  they  are  supported  by  the  other  evidence, 
a  train  coming  from  the  west  could  be  seen 
in  spite  of  the  section  house  at  a  distance  of 
something  like  500  feet,  if  the  track  Is 
straight.  There  was  no  testimony  as  to  Just 
where  the  curve  began,  but  the  plat,  which 
coverB  over  600  feet  west  of  the  street,  does 
not  show  It.  The  plat,  of  course,  is  not  to  be 
regarded  as  infallible;  but,  in  the  absence  of 
any  other  actual  measurements  in  conflict 
witli  it,  we  do  not  think  a  Judgment  incon- 
sistent with  it  should  be  allowed  to  stand, 
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the  matter  being  one  capable  of  exact  deter- 
mination. The  Jury,  in  answer  to  a  qoeelal 
question,  found  that  the  occupant  of  an  auto- 
mobile, when  he  was  25  feet  north  of  the 
track,  had  an  unobstinicted  view  along  the 
track  to  the  west  for  about  200  feet  In  view 
of  the  Issues  involved,,  this  must  be  interpret- 
ed as  meaning  that,  when  25  feet  from  the 
track,  he  could  not  see  an  approaching  train 
until  it  was  within  200  feet  of  him.  It  can- 
not be  said  that  the  finding  was  wholly  with- 
out support  in  the  evidence,  for  it  corre- 
sponded with  the  plaintiff's  estimate,  but  it 
was  in  conflict  with  the  plat,  against  which 
no  actual  measurements  were  offered. 

Moreover,  the  i^intlff's  Statement  was 
that  at  that  distance  the  curve  cut  off  the 
view,  when  there  was  no  substantial  evidence 
of  a  curve  within  that  distance.  A  photo- 
graph was  Introduced,  looking  west  from  the 
crossing  up  the  taiia  track,  showing  a 
freight  train  approaching  on  the  passing 
track  to  the  south,  the  rear  cars  of  which 
show  a  curve  to  the  north.  But  the  engine 
Itself  Is  standing  about  200  feet  west  of  the 
middle  of  the  street,  and  while  the  length 
of  the  train,  of  course,  cannot  be  closely  es- 
timated In  such  a  picture.  It  is  evident  that 
the  curve  does  not  begin  for  a  considerable 
distance  beyond  the  200  feet  fixed  by  the  Jury 
as  the  limit  of  vision  from  a  point  25  feet 
north  of  the  track.  The  special  finding  shows 
expressly  that  the  Jury  reached  a  conclusion 
(which  would  necessarily  have  been  implied 
from  the  general  verdict)  that  was  in  con- 
flict with  the  only  actual  measurements  sub- 
mitted, upon  vital  matters  that  are  capable 
of  being  ascertained  beyond  any  doubt  In 
this  situation  we  cannot  feel  that  the  Judg- 
ment should  be  allowed  to  stand. 

[8]  6.  The  defendant  submitted  10  special 
questions.  One  of  them  called  for  the  dis- 
tance the  occupant  of  an  automobile  could  sea 
west  up  the  track  when  he  was  distant  from 
it  25  feet,  50  feet  and  75  feet.  The  court 
treated  this  as  3  questions,  and  refused  to 
submit  more  than  10  on  that  basis.  The  de- 
fendant then  eliminated  the  question,  so  far 
as  concerned  the  50  and  75  feet,  and  com- 
plains of  being  required  to  do  so.  The  Jury 
having  fixed  200  feet  as  the  limit  of  vision 
from  a  distance  of  25  feet,  their  estimate  of 
the  limit  from  the  other  distances,  being  nec- 
essarily less,  became  practically  immaterial 
for  the  purposes  of  this  trlaL 

Questions  that  have  been  raised  with  re- 
spect to  instructions  given  and  refused  are 
practically  disposed  of  by  what  has  already 
been  decided  under  other  assignments. 

The  Judgment  was  for  $20,000.  The  defend- 
ant urges  that  the  amonnt  Is  excessive,  and 
it  appears  to  be  very  large^  but  inasmuch 
as  a  reversal  is  ordered  upon  other  grounds, 
it  is  not  necessary  to  rule  uiwn  this  question. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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BRADSHAW  et  nx.  v.  PAYNE,  DIreotor  Gen- 
eral  of  Railroads.    (No.  23381.) 

(Sapreme  Court  of  Kansas.     June  10,  1922. 
Behearint  Denied  July  8,  1922.) 

(SvUalnu  ty  the  Court.) 

1.  Raliroada  «=>348( I)— Finding  of  neoIIO«nM 
In  kloklng  car  ttnoontrolled  sustained. 

In  an  action  by  parents  against  a  railroad 
company  to  recoyer  for  the-  death  of  a  minor 
'son,  who  was  riding  as  a  guest  of  the  driver  of 
an  automobile  which  was  run  into  at  a  street 
crossing  by  a  freight  car,  it  is  held  that  the 
evidence  sustained  a  finding  of  negligence  in 
kicking  the  freight  car  over  a  public  street 
crossing  uncontrolled  and  without  a  brakeman 
on  top  of  the  car,  to  stop  it  with  the  hand 
brake,  if  necessary. 

2.  Negligence  ^=>I36(S0)— Imputed  negligence 
of  occupant  of  automobile  held  for  Jury. 

The  evidence  considered,  and  held  su£Scient 
to  sustain  a  finding  that  the  deceased,  who  was 
a  minor  about  17  years  of  age,  and  the  driver 
of  the  automobile,  were  not  engaged  in  a  com- 
mon enterprise,  so  as  to  render  the  fprmer 
chargeable  with  the  negligence  of  the  latter; 
the  question  being  one  of  fact  to  be  submitted 
to  the  jury. 

3.  Railroads  ^=9327(12)— Guest  of  automobile^ 
driver  not  negligent  In  failing  to  require  driv>" 
or  to  »top. 

Assuming  that  the  driver  of  the  automobile 
failed  to  exercise  due  diligence  to  stop  before 
attempting  to  cross  the  railroad  track  in  order 
to  discover  whether  there  was  a  car  or  train 
approaching,  the  deceased,  being  a  mere  guest 
of  the  driver,  was  noti  as  a  matter  of  law, 
negligent  in  failing  to  observe  the  approach 
of  the  car,  or  failing  to  insist  that  the  automo- 
bile be  stopped,  in  order  to  ascertain  whether 
the  car  was  approaching. 

4.  Negligence  <S=>I4I(I)— Trial  €=3244(4)— In- 
structions on  contributory  negligence  of  minor 
held  to  require  Jury  to  oonslder  age.  Intelli- 
gence, and  capacity. 

In  sach  a  case  it  was  not  error  for  the  court 
to  instruct  that  in  determining  the  question  of 
contributory  negligence  the  jury  must  take  into 
consideration  the  age,  intelligence,  and  capacity 
of  the  deceased,  nor  was  it  error  to  add  this 
qualification  to  the  statement  in  other  instruc- 
tions of  the  rule  respecting  contributory  negli- 
gence. 

5.  Railroads  ®=335l  (8)— Instruction  on  negli- 
gence In  kicking  oar  without  brakeman  on  It 
held  JustlDed  by  evidence. 

An  instruction  that,  in  breaking  up  freight 
trains,  it  is  very  common  for  switchmen  to 
kick  a  car  in  upon  a  trade  without  an  engine 
attached,  but  that  in  doing  so  ordinary  care  and 
diligence  require  that  at  least  one  man  ride  the 
car  and  be  in  a  position  to  and  give  timely 
warning  at  a  crossing,  and  in  i>osition  to  con- 
trol the  car  by  the  use  of  a  brake  or  otherwise 
held,  that  the  instruction  was  justified  by  the 
evidence  and  the  circumstances  concerning  the 
surroundings  of  the  crossing  and  the  time  of 
the  collision. 


6.  Death  «=»99(3)— $6,500  damages  for  deatli 
of  son  17  years  old  held  net  excessive. 
In  an  action  by  parents  to  recover  for  the 
death  of  a  son  about  17  years  of  age,  there 
was  evidence  showing  that  the  young  man  was 
of  more  than  ordinary  development,  mentally 
and  physically,  industrious,  healthy,  when  not 
in  school  earned  a  man's  wages  on  his  father's 
farm,  contributed  his  earnings  to  his  parents 
when  working  for  neighboring  farmers,  and 
had  frequently  said  he  intended  to  remain  with 
his  parents  until  the  farm  was  paid  for.  Beld, 
that  an  allowance  of  $1,500  for  his  probable 
earnings  from  the  time  of  his  death  until  he  was 
21  years  of  age,  and  $5,000  as  compensation  for 
the  loss  of  earnings  which  he  would  probably 
have  contributed  to  the  parents  after  his  ma- 
jority, is  not  excessive. 

Porter,  J.,  dissenting  in  part. 

Appeal  from  District  Coart,  Labette 
County. 

Action  by  James  W.  Bradahaw  and  wife 
against  John  Barton  Payne  (James  G.  Davis, 
Director  General  of  Railroads,  as  Agent,  etc, 
being  substituted).  Judgment  for  plaintiffs, 
and  defendant  appeals.  .Affirmed. 

W.  W.  Brown,  O.  T.  Atherton,  and  E.  L. 
Burton,  all  of  Parsons,  for  appellant. 
W.  D.  Atkinson,  of  Parsons,  for  appellees. 

POBTER,  J.  Claade  B.  Bradshaw,,  about 
17  years  of  age,  was  one  of  a  party  of  boys 
who  had  been  on  a  coon-hunting  trip  to  the 
Neosho  river  east  of  Farsons,  and  wtao  were 
returning  to  the  city  between  2  and  3  o'clodc 
in  the  morning,  traveling  in  an  automobile 
owned  and  operated  by  Frank  Miller,  when 
the  car  was  struck  at  a  street  crossing  by  a 
shunted  freight  car  of  defendant,  resulting 
In  the  death  of  young  Bradshaw.  In  this 
action  the  parents  recovered  a  judgment  for 
damages,  and  the  defendant  appeals. 

The  switchyards  of  defendant  In  the  city 
of  Parsons  extend  north  and  south  for  a 
distance  of  more  than  a  mile,  and  cross 
Crawford  avenue,  which  runs  east  and  west; 
24  tracks  cross  the  avenue,  and  are  in  use 
day  and  night  in  the  operation  of  engines  and 
switch  cars.  The  petition  alleged  that  the 
automobile  approached  the  street  crossing 
from  the  east  at  a  speed  of  about  5  miles  an 
hour;  that  a  large  building  immediately  on 
the  south  and  adjacent  to  the  track  obstruct- 
ed the  view  from  the  east;  that  a  freight 
car,  approaching  from  the  south  at  IS  miles 
an  hour,  collided  with  the  automobile.  It 
alleged  that  it  was  the  duty  of  defendant  to 
have  moved  the  car  at  a  less  rate  of  speed, 
coupled  and  controlled  by  a  switch  engine, 
and  to  have  rung  the  bell  of  the  engine,  and 
to  have  had  an  employee  on  top  of  the  car 
with  a  light  to  warn  persons,  and  who 
could  have  controlled  the  car  by  the  use  of 
the  band  brake.  The  negligence  charged  was 
kicking  the  car  across  the  avenue  uncon- 
trolled by  a  switch  engine  or  hand  brake,  and 
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wltbont  signal  or  warning,  and  failure  to 
maintain  a  watcliman.  The  answer,  besides 
a  general  denial,  alleged  that  Claude  Brad- 
shaw's  own  negligence  in  failing,  on  ap- 
proaching the  crossing,  to  look  or  listen,  or 
to  make  any  effort  to  have  the  automobile 
stopped.  In  order  to  make  proper  observa- 
tions, was  the  proximate  cause  of  his  death ; 
that  the  driver  was  likewise  negligent,  and 
that  deceased  and  the  driver  were  engaged 
in  a  common  enterprise ;  and  that  the  driver 
was  the  agent  of  the  deceased  in  operating 
the  automobile.  The  reply  was  a  verified 
general  denial,  alleging  further,  that  Claude 
Bradshaw  was  a  passenger,  with  no  control 
over  the  automobile,  and  denying  that  the 
driver  was  his  agent 

The  Jury  returned  a  verdict  ifi  the  sum  of 
16,500  in  plaintlfts*  favor,  and  special  findings 
that  the  acts  of  neglig^ice  on  which  they 
based  their  verdict  were:  "A  car  uncon- 
trolled; building^  obstructed  view."  The 
obstructions  of  the  view  by  buildings  was  not 
alleged  as  one  of  the  acts  of  negligence  re- 
lied upon.  The  Jury  also  found  that  the  auto- 
mobile approached  the  point  of  collision  at  6, 
and  the  freight  car  at  12.  miles  per  hour : 
tliat  the  automobile  could  have  been  stopped 
wltbin  10  feet  They  also  returned  the  fol- 
lowing answers  to  special  questions  asked  by 
the  defendant 

"(5)  How  far  south  of  said  crossing  could 
the  occupants  of  said  automobile  have  seen  a 
freight  car  approaching  on  the  east  house 
traclc,  from  the  following  point  eastward  along 
the  traveled  portion  of  Crawford  avenue:  From 
a  point  20  feet  eastward  of  the  point  of  colli- 
sion? Answer:  42  feet  south  of  point  of  col- 
lision. 

"(6)  How  far  south  of  said  crossing  could  the 
occupants-  of  said  automobile  have  seen  a 
freight  car  approaching  on  the  east  house  track, 
from  the  following  point  eastward  along  the 
traveled  portion  of  Crawford  avenue:  Prom  a 
point  30  feet  eastward  of  the  point  of  colli- 
sion? Answer:  32  feet  soath  of  point  of  col- 
lision. 

"(7)  State  what  efforts,  if  any,  deceased  made 
to  have  the  driver  stop  the  automobile  before 
going  upon  said  crossing.    Answer:  None. 

"(8)  If  you  find  for  the  plaintiffs,  state  what 
amount  yon  allow  for  loss  of  earnings  prior  to 
his  reaching  the  age  of  21  years?  Answer: 
$1,600. 

"(9)  What  prevented  the  driver  and  the  de- 
ceased from  seeing  the  approaching  freight  car 
in  time  to  have  stopped,  had  they  looked  to  a 
point  25  feet  east  of  the  point  of  collision?  An- 
swer: Swift's  building;  darkness  and  glare  of 
arc  light. 

"(10)  Was  the  driver  of  said  automobile,  and 
■aid  deceased,  engaged  in  a  mutual  pleasure  trip 
at  the  time  of  the  collision?    Answer:  Tes." 

TO  questions  submitted  by  plaintiffs  they 
answered  that  Claude  Bradshaw  was  at  the 
time  of  the  accident  a  guest  in  the  automo- 
bile, and  also  that  he  did  nothing  to  direct  its 
operation. 

(1J  The  track  on  which  the  box  car  moved 


was  17%  feet  west  from  the  northwest  cor- 
ner Of  Swift's  poultry  warehouse,  which  was 
located  east  of  the  tracks  and  was  the  last 
obstruction  which  prevented  a  vie*  toward 
the  .south  of  the  tracks  upon  which  the 
freight  car  approached.  The  testimony  of 
the  other  boys  who  were  In  the  car  shows 
that  as  they  approached  the  crossing  no  one 
in  the  car  saw  or  heard  the  freight  car  until 
the  switclmian  shouted  to  them,  when  they 
all  looked  up  and  saw  the  approaching  car 
and  the  switchman  hanging  on  the  side  with 
a  lantern  In  his  hand.  Their  testimony  was 
that  they  were  looking  to  the  north  and 
south  and  listening  for  approaching  cars. 
They  were  also  looking  ahead  and  expecting 
to  see  a  flagman;  none  was  there.  Brake- 
man  Crane,  an  employee  of  defendant  'vvho 
was  hanging  on  the  lower  step  of  the  north- 
east comer  of  the  approaching  car  with  a 
lantern  on  his  arm,  called  out  to  the  occu- 
pants of  the  automobile,  and  this  was  the 
first  warning  they  had  of  the  approach  of 
the  car.  Willie  Bradsliaw,  a  brother  of  the 
deceased,  said  that  when  he  saw  the  box  car 
it  was  25  or  30  feet  from  the  sidewalk  and 
their  automobile  was  8  or  10  feet  from  the 
track ;  the  automobile  slowed  down  when  the 
brakeman  called;  then  the  driver  thought  it 
was  better  to  increase  the  speed  and  try  to 
get  across.  The  freight  car  hit  the  rear 
wheel  of  the  automobile,  shoved  the  car 
around,  and  Claude  was  found  lying  on  the 
track  on  the  north  side  of  the  automobile. 
This  witness  testified  that: 

"Before  the  switchman  halloed,  I  hadn't  heard 
any  engine,  or  hadn't  seen  any  engine,  nor  had 
I  seen  any  cars  moving.  I  bad  not  seen  any^ 
body  in  town.  Frem  the  time  we  entered  town 
there  was  no  traSic  on  the  streets;  no  tra£Bc 
on  the  crossing." 

Ernest  Connelly,  brother-in-law  of  the  de- 
ceased, testified: 

"As  we  approached  the  crossing,  I  looked 
north  for  cngfaie  or  cars.  I  also  looked  for  a 
flagman;  Miller  was  looking  south  and  said  to 
me,  *One  look  each  way  as  we  come  up  to 
the  crossing.'  •  •  *  As  we  approached,  a 
switchman  banging  on  the  northeast  corner  of 
the  car  that  came  out  from  behind  Swift's 
building,  with  a  lantern  in  his  hand,  hollered. 
We  was  under  the  street  light  and  it  was  like 
a  man  in  a  house  looking  out  the  window  in  the 
dark;  the  box  car  came  up  under  the  shade 
of  the  light;  we  didn't  see  the  car  till  it  was 
right  on  us,'  cause  the  light  prevented." 

Otto  Koch  testified: 

"I  saw  no  flagman.  I  looked  north  and  south; 
didn't  see  or  hear  anything.  When  I  discovered 
the  box  car,  we  were  getting  right  on  the 
track;  we  couldn't  hardly  see  the  car.  It  was 
a  kind  of  a  gloomy  night  foggy  and  damp,  mist- 
ing, moonshine,  and  we  couldn't  hardly  see  the 
car  at  all.  E^nk  started  to  stop  the  car  when 
the  brakeman  hollered;  he  saw  we  were  going 
to  stop  on  the  track,  and  he  then  done  his  best 
trying  to  get  across.    I  stood  up  in  the  car  and 
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yelled  ont,  and  CUode  did,  too.  All  three  of 
oa  did.  I  don't  know  what  elae  I  did  do;  I  was 
too  scared." 

Crane  testlfled: 

That  he  had  thrown  the  switch  and  then 
C];08sed  over  to  the  east  side  and  got  on  the  car 
as  it  passed.  "As  we  were  going  northward  sm 
aatomobQe  came  from  the  east.  l%ere  were 
no  lights  on  it.  I  yelled  when  I  was  aboat  half 
way  ap  the  ladder,  and  I  went  on  np  to  the  top 
of  the  car.  The  automobile  came  right  up  to 
within  12  or  15  feet  from  the  track  before  it 
slowed  down.  Then  the  driver  almost  stopped^ 
then  he  shot  on  across  ahead  of  the  freight  cOt. 
When  I  halloed,  I  bad  my  band  on  the  top  stir- 
rup on  the  north  end  of  the  freight  car. 
*  *  *  After  I  shouted  to  the  people  in  the 
automobile,  I  went  np  the  ladder  and  got  on  the 
platform  of  the  brake.  •  •  •  Got  to  the 
brake  when  I  saw  a  collision  was  imminent,  and 
I  got  back  on  the  car.  At  the  time  of  the 
accident  I  had  been  to  the  brake  and  left  it. 
I  took  hold  of  the  brake  and  wound  up  the 
chain.  This  was  the  only  way  to  stop  the  car. 
I  commenced  to  wind  as  soon  as  I  got  around  to 
the  end.  I  had  to  get  to  the  brake  before  I 
could  wind  it  np." 

On  crosa-examinatlon  be  testified: 

"The  brake  was  on  the  north  end  of  this 
car.  The  car  was  running  fast  enough  to  reach 
the'  place  it  was  intended  to  go  without  any 
added  power.  I  was  to  control  the  car  by  the 
brake.  After  the  switch  engine  let  go  of  it,  it 
was  wholly  uncontrolled,  unless  I  controlled 
it  by  the  brake.  If  I  had  been  at  the  brake, 
I  could  have  controlled  the  car  and  stopped  it 
in  2.5  feet.  I  saw  the  boys  as  soon  as  they 
came  in  sight.  The  car  was  then  about  12  or 
15  feet  back  from  the  end  of  the  Swift  Packing 
Company's  house.  I  gave  the  signal  as  soon 
as  I  saw  them.  If  I  had  been  on  top  of  the 
car  then,  I  could  have  stopped  it  before  It 
reached  the  center  of  the  street.  The  car  I 
was  riding  was  a  loaded  car  and  made  no  noise. 
The  automobile  almost  cleared  the  car.  Just 
an  instant  more  would  have  cleared  it" 

HlB  testimony  that  be  climbed  to  the  top 
and  reached  the  brake  before  the  collision  is 
contradicted  by  Willie  Bradshaw,  who  said: 

"He  didn't  go  up  the  side  of  the  car  at  all. 
He  never  started  up." 

Frank  Miller,  on  rebuttal,  testified: 

"As  we  approached  the  crossing,  the  brake- 
man  who  hollered  out  to  us  was  hanging  on  the 
lower  step." 

Otto  Kocfa,  on  rebuttal,  testlfled: 

"The  brakeman  hanging  on  the  side  of  the  car 
as  we  approached  Crawford  avenue  crossing 
was  on  the  lower  or  bottom  step.  He  made 
only  one  step  after  I  saw  him." 

French,  a  witness  for  defendant,  who  was 
engine  foreman  in  charge  of  the  crew,  testi- 
fied on  cross-examination: 

"When  the  car  was  kicked  northward,  I  in- 
tended for  Mr.  Crane,  the  field  man,  to  take 
care  of  it.  It  was  his  duty  to  do  so  after  it 
was  cut  ofC    The  purpose  of  catching  ife  and 


riding  it  was  to  control  It.  He  would  not  be 
able  to  control  it  until  he  was  at  the  brake; 
then  to  control  it  be  would  have  to  have  it 
tightened  up  where  a  turn  of  the  wheel  would 
apply  the  brakes.  Crane  was  about  20  feet 
south  of  Crawford  avenue  viiien  he  caught  the 
car.  l%e  car  was  then  moving  toward  hioL 
The  purpose  of  Mr.  Crane  on  that  car  was  to 
stop  it,  if  it  need  be  stopped  for  any  purpose. 
That  was  his  duty.  It  was  the  duty  of  Mr. 
Crane,  after  he  caught  the  car,  to  go  up  the 
side  of  the  car  to  the  brake,  so  that  he  might 
have  the  car  under  control.  The  car  would  not 
be  under  control  nntil  he  was  at  the  brake  and 
had  the  brake  in  a  position  to  apply  it." 

The  evidence  shows  that  the  street  light 
at  the  comer  of  Swift's  building  was  lighted 
every  night  and  that  it  hong  about  26  feet 
above  the  street  Clande  Bradshaw  was  fa- 
miliar with  the  crossing;  his  sister  Uved 
near  the  railroad  tracks  oh  Crawford  avoine 
for  a  time,  and  he  had  frequoitly  vlaited 
her  there. 

The  defendant,  in  support  of  the  conten- 
tion that  the  deceased  was  negligent,  dtes 
cases  where  it  has  been  held  tikat  aa  auto- 
mobile driver  must  stop  and  go  to  a  point 
where  he  can  see,  if  there  is  no  other  way  to 
determine  whether  a  train  is  approaching  on 
a  track  which  he  is  about  to  cross.  It  is  in- 
sisted that  the  tesdmony  of  the  boys  who 
were  in  the  automobile  showed  that,  either 
because  of  the  condition  of  the  atmoq>bere 
or  the  existence  of  the  street  light  and  be- 
cause of  the  biuldings  near  the  right  at  waj, 
they  were  unable  to  observe  for  any  distance 
on  either  side  of  the  crossing,  and  therefore 
it  was  negligence  as  a  matter  of  law  for 
them  to  attempt  to  drive  over  the  crossinj; 
without  stopping  and  Investigating  whether 
a  car  was  coming.  The  defendant  also  lays 
stress  on  the  evidence  showing  that  at  this 
time  in  the  night  there  was  practically  no 
traffic  on  this  public  street,  and  insists  tbat, 
conceding  it  wonld  liave  beoi  negligence  to 
have  kicked  the  car  across  the  street  In  the 
daytime  Tn  a  thickly  populated  part  of  the 
city,  it  was  not  negligence  tS  do  bo  at  the 
time  and  under  the  circumstances.  We  think 
it  was  negligent  to  have  the  car  kicked  ot^' 
the  public  crossing  at  any  hour  of  the  night, 
because  it  was  a  public  street,  upon  whidi 
travelers  were  liable  to  appear  at  any  mo- 
ment, although  the  probability  that  there 
would  be  travel  over  the  crossing  at  tbmt 
hour  of  the  nlgtat  was  very  slight  The  evi- 
dence shows  that  the  car  might  as  well  have 
been  kicked  over  the  crossing  without  any 
attempt  to  control  It,  or  with  no  brakeman 
near  it 

The  only  conflict  in  the  testimony  as  to 
Crane's  movements  was  over  the  qneetlop 
whether  he  went  to  the  top  of  the  car  at  all; 
the  overwhelming  testimony  is  that  he  did 
not,  and  that  his  neglect  of  this  duty  was  one 
of  the  causes  of  the  collision.  Tlie  Jury  was 
warranted,  upon  the  testimony  of  the  fore- 
man, French,  and  of  Crane  himself,  in  find- 
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crossing  uncontrolled,  and-  that  this  negli- 
gence was  the  proximate  cause  of  the  colli- 
don.  On  the  facts  stated,  and  under  all  the 
circumstances,  it  cannot  be  said  as  a  matter 
of  law  that  the  deceased  was  guilty  of  con- 
tributory negligence  in  failing  to  observe  the 
approach  of  the  car,  or  failing  to  insist  that 
the  automobile  be  stopped  in  order  to  as- 
certain whether  a  car  was  approaching. 

[2-4]  The  evidence  shows  that  Claude 
Bradshaw  was  not  present  when  the  coon- 
hunting  ex];>editlon  was  arranged,  but  was  in- 
vited to  go  along.  The  findings  of  the  Jury 
are  that  he  was  a  guest  of  the  driver,  and 
that  be  did  not  direct  in  any  way  the  opera- 
tions of  the  car,  so  that,  even  though  the 
driver  may  have  been  negligent,  the  deceased 
was  not.  Williams  v.  Withington,  88  Kan. 
809,  129  Pac.  1148;  Denton  V.  RaUway  Co., 
90  Kan.  61,  133  Pac.  658,  47  L.  R.  A.  (N.  S.) 
820,  Ann.  Cas.  1915B,  639 ;  Corley  v.  Bailvf ay 
Co.,  90  Kan.  70,  133  Paa  656,  Ann.  Cas. 
1915B,  764;  Denton  v.  Railway  Co.,  97  Kan. 
498,  165  Pac.  812;  Kessler  v.  Davis  (Kan.) 
207  Paa  799.  The  deceased  was  a  minor 
slightly  under  17  years  of  age.  In  Angell  v. 
Raflway  Co.,  97  Kan.  688,  156  Pac.  763,  it 
was  held  that  it  cannot  be  said  as  a  matter 
of  law  that  a  19  year  old  girl,  riding  in  the 
rear  seat  of  an  automobile  driven  by  her 
brother-in-law,  is  bound  to  advise  him  in  ref- 
erence to  the  management  of  the  car  at  the 
approach  to  a  railroad  crossing. 

There  is  a  contention  that  instructions 
stressed  too  highly  the  fact  that  Claude 
Bradshaw  was  under  age.  In  each  instruc- 
tion which  referred  to  the  general  rule  that 
a  person  must  use  ordinary  care  and  dili- 
gence to  avoid  Injury  to  himself,  there  was 
attached  to  the  qualification,  in  substance, 
that  if  the  Jury  believed  from  the  evidence 
that  the  deceased  "was  a  youthof  immature 
Judgment  and  understanding  a'nd  inexperi- 
ence in  the  perils  of  undertaking  to  cross  the 
tracks  under  the  circumstances  surrounding 
him  at  the  time,  and  that  by  reason  of  such 
immature  Judgment,  lack  of  understanding, 
and  inexperience,  he  was  incapable  of  un- 
derstanding the  nature  and  extent  of  the 
hazard  and  peril  to  which  he  was  being  sub- 
jected," the  rule  would  not  apply;  in  sub- 
stance that,  in  order  to  prevent  a  recovery 
b(>cause  of  contributory  negligence  of  the  de- 
ceased, "the  Jury  must  find  and  believe  from 
the  evidence  that  the  deceased  failed  to  exer- 
cise that  degree  of  care  and  diligence  that 
persons  of  bis  age,  undeveloped  Judgment, 
and  inexperience  would  ordinarily  use  under 
the  same  or  similar  circumstances."  It  is 
Insisted  that  the  court  laid  too  much  stress 
upon  the  minority  of  the  deceased ;  especial- 
ly In  view  of  the  testimony  offered  by  idaln- 
tiCFs  to  show  that  be  was  a  young  man  of 
more  than  ordinary  development,  mentally 
and  jAyslcally.  The  evidence  showed  he  had 
attended  the  county  high  school ;  had  taken 


agriculture;  was  very  industrious,  intelli- 
gent, healthy,  and  well-developed;  that  he 
weighed  150  to  160  pounds,  and  was  able  to 
do  a  man's  work  on  the  farm  and  to  earn  a 
man's  wages  at  farm  work;  that  he  pos- 
sessed the  capacity  of  a  man  for  earning 
moneyvsnd  doing  work,  and  knew  the  loca- 
tion of  the  crossing  and  the  obstructions 
thereto,  and  was  familiar  with  the  situation 
and  conditions  surrounding  the  place.  It  is 
argued  that,  if  the  Jury  followed  the  instruc- 
tions, they  could  not  escape  the  conclusion 
that  the  fact  of  the  minority  of  the  deceased 
was  one  of  extreme  Importance  for  their  con- 
sideration in  determining  the  duty  he  owed  to 
care  for  his  own  safety.  It  was  not  error  for 
the  court  to  instruct  that,  in  determining  the 
question  of  contributory  negligence,  the  Jury 
must  take  into  consideration  the  age,  intelli- 
gence, and  capacity  of  the  deceased.  Was 
it  error  to  add  this  qualification  to  each  state- 
ment of  the  rule  respecting  contributory  neg- 
ligence? We  think  not.  The  Instructions  in 
this  respect,  taken  as  a  whole,  made  inca- 
pacity and  intelligence  the  test,  and  not  nec- 
essarily the  age  of  the  deceased. 

[G]  Complaint  is  made  of  an  Instruction 
that,  in  breaking  up  freight  trains,  it  is  very 
common  for  switchmen  to  kick  a  car  in  on  a 
track  without  an  engine  attached,  but  that 
in  doing  so  ordinary  care  and  diligence  re- 
quire that  at  least  one  man  ride  the  car,  and 
be  in  a  position  to  give  timely  warning  at 
the  crossing,  and  in  a  position  to  control  the 
kicked  car  at  all  times  by  the  use  of  a  brake 
or  otherwise.  This,  it  Is  insisted,  amounted 
to  an  instruction  that  the  failure  to  take  such 
precautions  was  negligence  per  se.  The  in- 
struction was  Justified  in  view  of  the  evi- 
dence showing  the  surroundings  of  the  cross- 
ing, the  obstructions  to  the  view  of  persons 
approaching  from  the  east,  and  the  uncontra- 
dicted testimony  of  the  engine  foreman,  in 
charge  of  the  car;  in  substance,  that  it  was 
the  duty  of  Crane,  the  field  man,  to  ride  the 
car  in  and  to  be  in  a  position  to  control  it  by 
hand  brake,  if  it  needed  to  be  stopped  for 
any  purpose.  On  the  conceded  facts,  the  Jury 
could  well  say  that  it  was  negligence  for  the 
defendant  to  permit  the  car  to  be  shunted 
across  this  public  street  in  the  nighttime  at 
grade,  without  any  warning,  and  with  the 
car  'uncontrolled. 

It  is  contended  that  the  answers  of  the 
jury  establish  the  contributory  negligence  of 
Claude  Bradshaw,  because  of  the  distance 
the  findings  show  an  approaching  freight  car 
could  have  been  seen.  If  this  were  a  case  in 
which  Miller,  the  driver,  were  seeking  recov- 
ery, the  point  might  be  well  taken ;  but,  since 
Bradshaw  was  merely  an  Invited  guest  of  the 
driver,  the  latter's  negligence  cannot  be  im- 
puted to  the  deceased.  The  findings  of  fact 
do  not  establish  as  a  matter  of  law  contrib- 
utory negligence,  and  the  general  verdict  de- 
termines that  issue  in  favor  of  the  plaintitCa. 


Digitized  by 


Google 


806 


207  PACIFIC  RBPORTBR 


(Ran. 


We  find  no  error  In  overmllng  the  motion 
for  a  new  trlaL 

[6]  There  Is  a  contention  that  the  verdict 
Is  excessive.  The  Jury  allowed  $1,1500  as  the 
probable  earnings  of  the  deceased  from  the 
time  of  his  death  nntil  he  was  21  years  of 
age,  a  period  of  substantially  4  years,  and 
$5,000  as  compensation  for  the  loss  of  earn- 
ings which  he  would  probably  have  contrib- 
uted to  the  parents  after  his  majority.  The 
life  expectancy  of  the  father  was  shown  to 
be  21  years;  that  of  the  mother  about  the 
same.  The  evidence  upon  the  question  of 
damages  offered  by  the  plaintifT  showed  that 
the  young  man,  In  addition  to  the  capacity 
and  intelligence  already  referred  to,  had 
contslbuted  to  plaintiffs  his  earnings  when 
working  for  neighboring  fanners;  that  he 
had  frequently  stated  that  he  Intended  to  be 
a  farmer,  and  to  remain  with  his  parents 
until  the  farm  was  paid  for;  and  that  he  In- 
tended always  to  stay  with  his  parents.  His 
conduct,  declarations,  and  disposition  toward 
his  parents,  his  capacity,  age,  and  intelli- 
gence, furnish  some  basis  for  a  reasonable 
expectation  that  he  would  continue  to  confer 
benefits  upon  them.  Railway  Co.  v.  E^Jardo, 
74  Kan.  314,  86  Pac.  301,  6  L.  R.  A.  (N.  S.) 
681;  Brick  Co.  v.  Fisher,  79  Kan.  576,  100 
Pac.  507.  The  Jury  could  only  speculate  from 
this  evidence  what  would  6e  a  reasonable 
sum  to  allow  for  damages.  The  majority  of 
the  court  are  of  the  opinion  that  the  amount 
of  the  Judgment  cannot  be  regarded  as  exces- 
sive in  this  case. 

It  follows  that  the  judgment  Is  affirmed. 

JOHNSTON,  C.  J.,  and  bURCH,  MASON, 
WEST,  MARSHALL,  and  DAWSON,  JJ., 
concurring. 

PORTER,  3  (dissenting  In  part).  In  my 
opinion  the  $1,500  allowed  as  the  prospective 
earnings  of  the  son,  over  and  above  the  cost 
of  his  maintenance,  education,  and  keeping 
for  the  four  years  until  he  would  have  ar- 
rived at  majority,  is  an  excessive  amount  ac- 
cording to  general  experience.  I  also  tblnX 
that  the  $5,000  allowed  in  addition  la  an  ex- 
cessive amount  and  that  the  Judgment  should 
be  reduced  to  $3,500. 


(lU  Kan.  GOD 

COURT   OF   INDUSTRIAL   RELATIONS  v. 

CHARLES  WOLFF  PACKING 

CO.    (No.  23702.) 

(Supreme  Court  of  Kansas.     June  10,   1922, 
Rehearing  Dented  July  8,  1922.) 

(BvttahuM  hy  th«  Court.) 

I.  Master  and  servaat  «s>l6,  69— Court  of  In- 
dustrial   Relations  authorized  to  llx  wages 
and  hoars  of  labor  In  packing  plant 
The  Court  of  Industrial  Relations  baa  au- 
thority to  make  an  order  establishing  wages  to 


be  paid  employees  and.  fixing  the  hours  of  la- 
bor to  be  observed  in  a  packing  bouse  plant 
employing  approximately  300  men,  where  • 
controversy  has  arisen  over  wages  and  boon 
of  labor  and  a  meeting  has  been  called  to  take 
a'  strike  vote,  and  where,  instead  of  voting  to 
strike,  the  employees  have  voted  to  submit  the 
controversy  to  the  Court  of  Industrial  Rela- 
tions and  have  submitted  that  controversy  to 
that  court. 

2.  Master  and  servant  ®=>I6— Court  of  Indas- 
trial  Relations  cannot  make  orders  beyond  no- 
tice. 

The  Court  of  Industrial  Relations  cannot 
make  orders  to  be  observed  by  tbe  operators 
of  a  packing  house  plant  beyond  the  matters 
embraced  within  the  notice  given,  unless  the 
operators  consent  that  matters  outside  the  no- 
tice may  be  investigated. 

3.  ConstltDtlonal  law  ®=»275(2)— Master  and 
servant  €=>69— Court  of  Industrial  Relatlos* 
can  make  temporary  order  raising  wages,  si- 
though  plant  Is  operated  at  a  loss. 

Under  proper  circumstances,  the  Court  of 
Industrial  Relations  can  make  an  order,  tem- 
porary in  effect,  slightly  raising  the  wages  of 
i  employees  in  a  packing  house  plant  and  fixing 
tbe  hours  of  labor,  although  the  plant  at  the 
time  the  order  is  made  is  being  operated  at  a 
loss. 

Burch  and  Porter,  JJ.,  dissenting. 

Original  proceeding  in  mandamus  by  the 
Court  of  Industrial  Relations  against  the 
Charles  Wolff  Packing  Company.  Peremp- 
tory writ  issued  to  compel  the  defendant  to 
put  Into  effect  certain  parts  of  the  order  of 
the  Court  of  Industrial  Relations. 

Baxter  D.  McClain,  of  lola,  for  appellant 
D.  R.  Kite,  of  Topeka,  for  appellee. 

MARSHALL,  J.  This  is  a  continuation  of 
Court  of  Industrial  Relations  v.  Packing  Co.. 
109  Kan.  629,  201  Pac.  418.  There  this 
court  said: 

"This  is  an  original  proceeding  in  manda- 
mus to  compel  the  Wolff  Packing  Company, 
hereinafter  named  the  defendant  to  put  in 
effect  a  scale  of  wages  to  be  paid  by  it  to  its 
employees  and  to  establish  hours  of  labor  aa 
ordered  by  the  Court  of  Industrial  Relatione, 
hereinafter  named  the  plaintiff." 

Tbe  former  opinion  disposed  of  a  number 
of  legal  questions.  This  Is  an  opinion  In  the 
same  action,  and  disposes  of  the  questions 
that  arise  on  the  evidence. 

[1]  1.  The  evidence,  wtdch  was  taken  by  A. 
L.  Noble,  of  Wichita,  who  was  by  this  court 
appointed  commissioner  to  take  the  evidence 
and  make  findings  of  fact  and  conduslons  of 
law,  shows  that  the  defendant  was  engaged 
in  operating  a  packing  plant  in  tbe  dty  of 
Topeka  for  the  purpose  of  slaughtering  ani- 
mals for  food ;  that  the  defendant  employed 
about  300  workmen  In  the  operation  of  its 
plant;  that  a  controversy  arose  between  tbe 
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defendant  and  Its  employees  concerning 
wages,  boars  of  labor,  and  certain  conditions 
nnder  wblch  the  employees  worked ;  that  a 
meeting  of  the  employees  was  called  for  the 
purpose  of  voting  on  a  proposition  to  strike 
on  account  of  the  controversy;  that  at  the 
meeting  thus  called  the  employees  voted  to 
present  the  controversy  to  the  plaintiff  rath- 
er than  to  strike;  and  that  thereafter  a 
complaint  was  filed  with  the  plaintiff.  It  Is 
now  insisted  that  the  evidence  does  not  show 
such  an  emergency  as  gives  to  the  plaintiff 
jurisdiction  to  make  any  order  on  the  com- 
plaint that  was  filed. 

On  the  former  hearing  It  was  contended  by 
the  defendant  that  the  pleadings  did  not  al- 
lege that  sudi  an  emergency  existed  as  gave 
to  the  plaintiff  the  extraordinary  power  of 
regulating  the  wages  to  be  paid  by  the  de- 
fendant to  its  employees.  This  court  in  the 
syllabus  to  the  former  opinion  said: 

"The  petition  filed  in  this  action  alleged  that 
sncfa  an  emergency  existed  as  justified  the 
Conrt  of  Indnstrial  Relations  in  making  an 
investigation." 

What  was  said  In  the  former  opinion  Is 
approved.  The  defendant's  plant  Is  a  small 
one,  and  It  may  be  admitted  that,  if  It 
should  cease  to  operate,  the  effect  on  the 
snpply  of  meat  and  food  in  this  state  would 
not  greatly  Inconvenience  the  i)eople  of  Kan- 
sas; yet  the  plant  manufactures  food  prod- 
ucts and  supplies  meat  to  a  part  of  the  peo- 
ple of  this  state,  and,  if  it  should  cease  to 
operate,  that  source  of  supply  would  be  cut 
off.  The  plant  comes  within  the  operation  of 
the  law,  and  the  Court  of  Industrial  Rela- 
tions has  power  to  make  the  orders  provided 
by  law  under  the  circumstances  named  in  the 
statute.  The  petition  alleged  facts  which 
show  that  such  an  emergency  as  the  law 
contemplates  existed,  and  gave  to  the  plain- 
tiff authority  to  inquire  concerning  the  mat- 
ters alleged  in  the  complaint  The  evidence 
established '  facts  sufficient  to  give  to  the 
Court  of  Industrial  Relations  authority  to 
make  proper  orders  thereunder. 

Another  matter  that  may  be  properly  men- 
tioned in  connection  with  the  discussion  of 
this  subject  is  that  there  is  a  presvunption 
that  the  plaintiff  made  Its  order  under  proper 
circumstances.  That  presumption^ is  not  con- 
clusive; it  Is  rebuttable;  yet  the  presumi>- 
tion  exists,  and  whatever  weight  it  has  must 
of  necessity  be  placed  in  support  of  the  order 
made  by  the  Court  of  Industrial  Relations, 
although,  In  an  action  to  compel  compliance 
with  an  order  of  that  court,  the  court  trying 
the  action  must  determine  the  matter  for 
itself. 

[2]  2.  The  plaintiff  has  filed  a  large  num- 
ber of  exceptions  to  the  report  of  the  com- 
missioner, both  as  to  matters  of  fact  and 
matters  of  law.  The  commissioner  reported, 
as  one  of  his  conclusions  of  law,  that  the 
orders  contained  in  paragraphs  1,  6,  6,  7, 


8,  10,  12,  13,  and  16  of  the  order  of  the  plain- 
tiff were  made  without  jurisdiction  and  are 
imenforceable.  This  makes  It  necessary  to 
set  out  those  orders.  The  plaintiff  ordered 
that— 

"(1)  In  this  industry  the  principles  of  the 
open  shop,  as  now  and  heretofore  existing  by 
agreement  of  the  parties,  are  approved  by  the 
court  and  shall  continue. 

"(2)  Employees,  whether  organized  or  nn- 
organized,  shall  receive  wages  as  shown  in 
schedules  liereinafter  set  out. 

"(3)  A  basic  working  day  of  eight  hours 
shall  be  olweryed  in  this  industry;  but  a 
9-hour  day  may  be  observed  not  to  exceed  two 
days  in  any  one  week  without  penalty:  Pro- 
vided, however,  that  if  the  working  hours  of 
the  week  shall  exceed  48  in  number,  all  over 
48  shall  be  paid  for  at  the  rate  of  time  and 
one-half.  Furthermore,  in  case  a  day  in  ex- 
cess of  the  8-hour  day  shall  be  ol>served  more 
than  two  days  in  any  one  week,  all  over  8  hours, 
except  for  said  two  days  in  said  week,  shall 
be  paid  for  at  the  rate  of  time  and  one-half, 
even  though  the  working  hours  of  the  week 
may  be  48  hours  or  fewer.        * 

"(4)  No  guaranty  of  time  per  week  is  spe- 
cifically ordered;  but  sufficient  work  shall  be 
offered  to  the  regular  employees  in  each  and 
every  month  so  that  the  monthly  earnings  of 
regular  workers  will  l>e  sufficient  to  constitute 
a  fair  wage  under  the  Kansas  industrial  law, 
as  heretofore  defined  by  this  court. 

"(6)  The  management  of  the  industry  shall. 
whenever  possible,  notify  the  workers  in  case 
the  plant  is  not  to  operate  the  following  day, 
by  bulletins  posted  at  the  time  clock  prior  to 
the  closing  hour,  and,  if  that  be  impossible, 
then  by  signal  from  the  steam  whistle  the  fol- 
lowing morning,  to  make  it  unnecessary  for 
workers  to  come  to  the  plant  when  there  will 
I)e  no  work. 

"(6)  Hours  of  beginning  work  shall  be  set 
by  the  management,  and  may  be  changed  when 
necessary;  but  reasonable  notice  shall  be  giv- 
en the  employees  of  changes. 

"(7)  The  seniority  rule  as  heretofore  ob- 
served in  the  industry  may  continue. 

"(8) '  Reasonable  rules  and  regulations  in  re- 
gard to  conduct  about  the  plant  may  be  made 
from  time  to  time  as  the  same  may  l>e  nec- 
essary, and  reasonable  notice  of  ail  such  shall 
l>e  given  by  posting  at  the  time  dock  or  per- 
sonal notice  to  eniployees. 

"(0)  Women  workers  shall  receive  the  same 
wages  as  men  engaged  in  the  same  class  and 
Idnd  of  work. 

"(10)  Toilets  and  dressing  rooms  used  by 
the  women  workers  shall  be  in  charge  of  a 
woman. 

"(11)  Piece-work  rates  shall  be  paid  in  ac- 
cordance with  piece-work  schedule  herein  set 
out. 

"(12)  Minor  details  in  regard  to  work  and 
wages  cannot  be  set  out  in  an  order  of  tills 
court;  but  whenever  differences  arise  at  any 
time  they  should  be  taken  up  by  the  grievance 
committee  of  the  employees  and  the  manage- 
ment, and  reasonable  time  shall  l>e  allowed  for 
consideration  and  adjustment  of  the  differ- 
ences. 

"(18)  The  total  working  time  for  women  em- 
ployees,  indusive   of  overtime,  shall  not  ex- 
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Med  54  hours  In  any  one  week  and  not  more 
than  9  honra  in  any  one  day. 

"(14)  Workers  paid  by  the  week  or  day,  it 
employed  within  the  plant  and  not  within  the 
office  or  sales  department,  shall  be  subject  to 
hours  of  work  and  overtime  as  other  em- 
ployees under  the  terms  of  finding  No.  3, 
hereof. 

"(15)  The  temporary  order  heretofore  made 
in  this  case  shall  stand  and  be  complied  with 
by  the  respondent  company,  beginning  on  the 
date  of  said  temporary  order  and  continuing 
until  May  1,  1021,  the  date  of  this  order. 

"(16)  The  respondent  company  shall,  with- 
in a  reasonable  time,  furnish  a  suitable  room 
for  its  employees  in  which  to  eat  their  midday 
lunch,  well  ventilated  and  apart  from  those 
portions  of  the  packing  house  in  which  the 
work  of  slaughtering  animals  and  dressing  and 
preparing  the  packing  products  are  carried  on, 
and  apart  from  toilets  and  dressing  rooms. 

"(17)  The  following  schedule  of  minimum 
wages  shall  be  paid  by  the  respondent  com- 
pany to  its  respective  employees,  to  wit:  [The 
details  of  the  schedule  are  immaterial.] 

"(18)  The  establishing  of  the  above  mini- 
mum wage  schedule  shall  not  in  any  way  be 
construed  as  restricting  or  preventing  the  re- 
spondent from  paying  a  higi^er  wage  when  the 
same  is  deemed  advisable. 

"(190  In  departments  operating  24  hours  a 
day  and  seven  days  a  week,  each  employee 
therein  shall  be  entitled  to  one  day  oS  each 
week.  In  other  departments  work  performed 
on  Sunday  and  legal  holidays  shall  be  paid  for 
•t  the  rate  of  time  and  one-half. 

"This  order  shall  take  effect  and  be  in  force 
on  the  1st  day  of  May,  1921,  and  shall  continue 
until  changed  by  the  court,  or  changed  by 
agreement  of  the  parties  with  the  approval  of 
the  court." 

The  conclusion  of  law  reached  by  the  com- 
missioner was  based  on  the  fact  that  the 
complaint  filed  with  the  plaintiff  did  not  al- 
lege anything  to  give  the  court  jurisdiction  to 
make  orders  concerning  the  subjects  men- 
tioned in  paragraphs  1,  6,  6,  7,  8,  10,  12,  13, 
and  16  of  the  order.  An  examination  of  the 
complaint  reveals  that  nothing  was  said  con- 
cerning any  of  these  matters. ' 

The  plaintiff  urges  that  those  matters  were 
embraced  within  the  complaint  because  they 
were  embraced  within  the  contract  t)etween 
the  defendant  and  its  employees,  and  that  a 
copy  of  the  contract  was  attached  to  the  com- 
plaint The  plaintiff  also  contends  that  .the 
defendant  waived  Its  right  to  object  to  those 
parts  of  the  order  being  put  Into  effect  be- 
cause the  defendant  insisted  on  the  contract 
being  Introduced  In  evidence  and  because  the 
defendant  through  its  attorney  stated  to  the 
Court  of  Industrial  Relations  that — 

He  was  "authorized  to  make  a  proposal  to 
the  court  that  it  is  not  prepared  to  accept  the 
terms  of  the  order  of  March  21,  1921,  making 
the  8-hour  day  as  the  basic  day,  with  time  and 
one-quarter  for  the  ninth  hour  and  time  and 
one-balf  thereafter,  but  as  a  counter  proposal 
the  Charles  Wolff  Paclsing  Company  proposed 
\»  adopt  the  48-hoar  week,  meaning  thereby 


that  employees  shall  be  paid  the  regular  sdied- 
ule  for  48  hours'  work,  and  all  time  employed 
over  48  hours'  work  shall  be  paid  for  at  the 
rate  of  time  and  one-half;  the  employees  K 
working  less  than  48  hours  shall  be  paid  at 
the  regular  schedule  for  the  time  actually  en- 
gaged, but  the  company  does  not  consent  to 
the  fixing  of  any  guaranty  of  hours  per  week." 

On  the  hearing  before  that  conrt,  the  de- 
fendant unqualifiedly  agreed  to  make  tbe 
wages  of  women  the  same  as  those  of  tbe 
men  for  the  same  kind  of  work.  That  agree- 
ment was  put  into  effect,  and  •there  la  now 
no  controversy  about  that  portion  of  the  or- 
der. Other  than  the  agreement  concerning 
the  wages  of  women,  it  does  not  appear  that 
tbe  defendant  sntoiitted  for  the  conslda«- 
tion  of  the  plaintiff  anything  except  what 
was  contained  In  the  complaint.  An  exam- 
ination of  the  complaint  reveals  titat  the  only 
questions  named  In  It  were  wages  and  hours 
of  labor. 

Section  10  of  chapter  29  of  the  Laws  of 
1920,  Special  Session,  the  Court  of  Industrial 
Relations  Act,  reads: 

"Before  any  hearing,  trial  or  Investigation 
shall  be  held  by  said  court,  such  notice  as  the 
court  shall  deem  necessary  shall  be  given  to 
all  parties  interested  by  registered  V.  S.  mafl 
addressed  to  said  parties  to  the  post  office  of 
the  usual  place  of  residence  or  bosiness  of  said 
interested  parties  when  same  Is  known,  or  by 
the  publication  of  notice  in  some  newspaper 
of  general  circulation  in  the  county  In  which 
said  industry  or  employment,  or  the  principal 
office  of  such  utility  or  common  carrier  is  lo- 
cated,  and  said  notice  shall  fix  the  time  and  ■ 
place  of  said  investigation  or  hearing.  The 
costs  of  publication  shall  be  paid  by  said  court 
out  of  any  funds  available  therefor.  Such  no- 
tice shall  contain  the  substance  of  the  matter 
to  be  investigated,  and  shall  notify  all  per- 
sons interested  in  said  matter  to  be  present  at 
the  time  and  place  named  to  give  such  testi- 
mony or  to  take  such  action  as  they  may  deem 
proper." 

The  notice  served  on  the  defendant  was  a 
copy  of  the  complaint,  with  a  copy  of  the 
contract  between  (be  defendant  and  Its  em- 
ployees. Such  a  notice  as  is  required  by  the 
statute  was  not  given  to  the  defendant  con- 
cerning the  subjects  named  in  paragraphs  1, 
5,  6,  7,  8,  10,  12,  13,  and  16  of  the  order  of 
the  Court  of  Industrial  Relations,  and  the 
defendant  did  not  voluntarily  submit  to  an 
inquiry  into  those  matters.  It  follows  that 
the  court  had  no  jurisdiction  to  make  any 
order  concerning  any  of  them.  However,  It 
should  be  stated  that  If  In  the  course  of  its 
investigation  matters  that  ought  to  be  con- 
sidered should  come  to  the  knowledge  of  the 
court.  It  may  Investigate  them  and  make  or- 
ders concerning  them  after  taking  the  neces- 
sary steps  to  acquire  jurisdiction. 

[3]  3.  The  commissioner  found  and  the 
evidence  shows  that  for  some  time  prior  to 
tbe  making  of  the  order  by  the  plalntUf,  the 
defendant  had  been  operating  Its  plant  at  a 
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loss,  bnt  the  evideace  does  not  show  what 
was  the  cause  of  the  loss.  The  order  made 
by  the  Court  of  Industrial  Relations  slightly 
raised  the  wages  of  the  employees  over  the 
wages  that  were  in  effect  at  the  time  the 
order  was  made. 

The  stock  of  the  defendant's  plant  Is 
largely  held  by  the  Allied  Packers,  a  Dela- 
ware corporation  with  headquarters  at  Chi- 
cago, ni.,  operating  six  other  meat-packing 
plants  situated  in  eastnn  dties  and  in 
Canada.  A  portion  of  the  proceeds  arising 
from  the  defendant's  plant  la  paid  over  to  the 
Allied  Packers.    How  much  does  not  appear. 

Section  8  of  chapter  29  of  the  Laws  of 
1920,  the  Court  of  Industrial  Relations  Act, 
provides  that — 

'If  either  party  to  sncb  eontroversy  shall  in 
good  faith  comply  with  any  order  of  said 
Court  of  Industrial  Relations  for  a  period  of 
sixty  days  or  more,  and  shall  find  said  order 
onjabt.  mireasonable  or  impracticable,  said 
party  may  apply  to  said  Court  of  Industrial 
Relations  for  a  modification  thereof  and  said 
Court  of  Industrial  Relations  shall  hear  and 
determine  said  application  and  make  findings 
and  orders  in  like  manner  and  with  like  effect 
as  originally.  In  such  case  the  evidence  taken 
and  submitted  in  the  original  hearing  may  be 
considered." 
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The  Court  of  Industrial  Relations,  in  Its 
opinion  on  which  the  order  was  based,  said: 

"Any  order  made  by  this  court,  after  having 
been  pot  into  force  and  effect  for  a  period  of 
60  days,  may  be  reviewed  at  the  instance  of 
either  party  and  additional  evidence  introduced 
to  show  its  practicability,  its  impracticability, 
its  reasonableness  or  its  unreasonableness. 
The  order  made  in  this  case  at  this  time  will 
be  made  in  view,  of  that  provision  of  the  law. 
The  business  conditions  of  the  day  are  unusual 
and  unstable,  and  60  days  or  80  days  may  bring 
about  such  changes  as  would  require  a  revision 
of  any  order  made  herein." 

Laws  and  orders  fixing  rates  for  a  period 
of  time  for  public  utilities  have  been  sustain- 
ed to  determine  their  effect  upon  the  revenue 
of  such  utility.  Wilcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  22,  65.  29  Sup.  Ct  192,  63  L. 
Ed.  382,  48  L.  R.  A.  (N.  S.)  1134,  15  Ann. 
Ca.<!.  1034:  Northern  Pacific  Ry.  v.  North 
Dakota,  216  U.  S.  579,  30  Sup.  Ct.  423,  54 
Lu  Ed.  624;  Lincoln  Gas  Co.  t.  Lincoln,  250 
U.  &  256,  269.  39  Sup.  Ct.  454,  63  L.  Ed.  968. 

The  defendant's  plant  is  being  operated  at 
a  loss,  and  the  order  of  the  Court  of  Indus- 
trial Relations  increases  the  wages  of  its  em- 
ployees. Is  the  order  invalid  for  that  rea- 
son? The  general  schedule  of  rates  charged 
by  public  service  corporations  cannot  be  de- 
creased by  lawfully  constituted  regulating 
bodies  when  the  business  of  that  corporation, 
otherwise  prudently  and  efficiently  conduct- 
ed, is  being  operated  at  a  loss.  This,  so  far 
as  state  regulation  is  concerned,  is  baaed  on 
the  Fourteenth  Amendment  to  the  Constitu- 
tion Of  the  United  States,  prohibiting  any 


state  from  depriving  any  person  of  property 
without  due  process  of  law,  and  from  denying 
to  any  person '  within  Its  Jurisdiction  the 
equal  protection  of  the  law.  Compelling  a 
public  service  corporation  to  render  service 
at  a  loss  is  a  violation  of  the  prohibitions 
contained  In  the  Fourteenth  Amendment; 
hut  rates  and  wages  are  not  the  same. 
Rates  are  compensation  paid  by  those  who 
desire  the  services  of  public  service  corpora- 
tions for  the  services  rendered  by  such  cor- 
porations. Wages,  for  the  purposes  now  un- 
der discussion,  are  that  part  of  the  cost  of 
the  finished  product  given  to  those  who  per- 
form service  in  its  production.  Another  way 
of  distinguishing  the  two  Is  that  rates  are 
the  prices  paid  to  public  service  corpora- 
tions for  their  finished  product;  wages  are 
that  part  of  the  cost  of  the  finished  product 
given  to  those  who  perform  service  in  its 
production. 

The  operators  of  a  packing  plant  cannot 
by  law  be  compelled  to  sell  the  finished  prod- 
uct of  their  plants  at  a  price  that  will  not 
allow  them  a  fair  return  upon  the  invest- 
ment, but  that  does  not  say  that  those  op- 
erating the  packing  plant  cannot  be  com- 
pelled by  law  to  pay  a  living  wage  to  their 
employees,  notwithstanding  the  fact  that  the 
plant  is  being  operated  at  a  loss.  An  indus- 
try of  any  kind  that  cannot  be  operated  ex- 
cept  at  the  sacrifice  of  Its  employees  ought 
to  quit  business.  An  industry  ought  not  be 
permitted  to  recoup  its  losses  out  of  the  wag- 
es of  Its  employees,  where  those  employees 
are  In  such  a  condition  that  they  cannot  pre- 
vent it.  It  may  be  argued  that  a  laboring 
man  is  not  compelled  to  work  for  any  partic- 
ular employer,  and  that  the  laboring  man 
can  quit  at  any  time  and  go  elsewhere.  So 
far  as  the  law  is  concerned,  this  is  true — ^he 
has  an  absolute  right  to  go  and  seek  work  in 
some  other  place ;  but  actually,  and  In  fact, 
it  is  often  impmslble  for  a  working  man  to 
quit  the  work  in  which  he  Is  engaged  and 
readily  find  other  work.  Economic  condi- 
tions are  such  that,  most  of  the  time,  whed 
a  working  man  finds  himself  out  of  work, 
he  must  remain  out  of  work  for  days,  weeks, 
and  months,  during  which  time  he  and  his 
family  suffer.  Many  a  working  man  can- 
not-quit  when  he  desires  so  to  do.  He  must 
continue  to  work  although  his  wages  are 
not  sufficient  to  properly  feed  and  clothe 
himself  and  his  family  and  educate  bis  chil- 
dren. Public  welfare  demands  that  all  in- 
dustries that  provide  food,  clothing,  fuel, 
and  transportation  shall  continue  to  operate 
because  without  their  operation  suffering 
must  result;  but  public  welfare  likewise  de- 
mands that  the  working  man  engaged  In  the 
production  of  the  things  that  minister  to 
the  comfort  of  all,  must  be  paid  such  com- 
pensation for  his  services  as  will  enable  him 
to  live  in  the  manner  described  in  the  Court 
of  Industrial  Relations  Act 
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The  defendant  Is  operating  Its  plant  at  a 
loss.  Why  does  not  appear  from  the  evi- 
dence. At  least  this  court  Is  unable  to  de- 
termine why,  and  for  the  purpose  of  this 
discussion  it  is  unnecessary  to  ascertain 
why.  The  plant  may  be  badly  located  on 
account  of  transportation  facilities.  There 
may  have  been  managerial  mismanagement, 
A  part  of  the  money  arising  out  of  the  op- 
eration of  this  plant  may  have  been  taken 
by  the  Allied  Packers  and  used  in  the  op- 
eration of  the  other  plants  conducted  by 
them.  It  may  have  been  that  the  loss  was 
due  to  unstable  conditions  in  live  stock  and 
meat  markets  prevailing  during  the  time 
covered  by  the  investigation  of  the  Court  of 
Industrial  Relations.  The  defendant  con- 
tends that  to  prevent  operating  its  plant  at 
a  loss,  it  must  have  its  employees  work  for 
less  than  what  the  Court  of  Industrial  Re- 
lations has  determined,  are  living  wages.  In 
oth^  words,  the  defendant  Is  trying  to  pre- 
vent loss  in  Its  business  by  putting  the  loss 
on  itis  employees.  That  should  not  be  done 
if  its  employees  are  thereby  compelled  to 
work  for  less  than  living  wages.  If  the 
plant  cannot  operate  without  so. doing,  it  is 
only  a  question  of  a  short  time  until  it  must 
stop.  If  the  plant  is  badly  located  on  ac- 
count of  transportation  to  its  market  or 
from  the  source  of  supply  of  its  raw  materi- 
al, it  ought  to  be  moved  to  where  these 
handicaps  will  not  exist.  If  the  loss  is 
caused  by  managerial  faults,  they  ought  to 
be  corrected.  Recoupmpnt  of  losses  caused 
by  either  of  these  matters  ought  not  be 
brought  about  by  compelling  the  working 
man  to  labor  for  less  than  a  living  wage. 

The  defendant  should  be  compelled  to  pay 
the  wages  fixed  in  the  order  made  by  the 
Court  of  Industrial  Relations,  and  should 
be  compelled  to  establish  the  hours  of  labor 
tbero  fixed,  and  should  look  elsewhere  to 
recoup  Its  los.ses  and  find  O^  means  of  op- 
erating its  plant  at  a  profit 

A  peremptory  writ  of  mandamus  will  is- 
sue to  compel  the  defendant  to  put  into  ef- 
fect those  parts  of  the  order  of  the  Court 
of  Industrial  Relations  numbered  2,  3,  4,  9, 
11,  14,  16,  17,  18,  and  19. 

JOHNSTON,  C.  J.,  and  MASON,  WEST, 
and  DAWSON,  JJ.,  concurring. 

BURCH,  J.  (dissenting).  I  find  myself 
halted  at  the  very  threshold  of  this  litiga- 
tion. So  far  as  it  is  involved  in  this  case, 
the  act  creating  the  Court  of  Industrial  Re- 
lations belongs  in  the  class  of  statutes  be- 
ginning to  be  known  in  the  field  of  constitu- 
tional law  as  emergency  statutes.  The  Court 
of  Industrial  Relations  is  to  do  for  this 
state,  by  means  of  orders  respecting  the 
conduct  of  essential  industries,  what  Con- 
gress did  for  the  United  States  when  it 
passed  the  Adamson  Law,  and  what  the 
Legislature  of  New  York  did  for  the  people 


of  that  state  when  it  passed  the  Emergency 
Housing  Laws.  The  statute  was  interpret- 
ed in  this  manner  in  the  case  of  State  ex  reL 
V.  Howat,  109  Kan.  876,  198  Pac.  686,  and 
in  the  original  opinion  in  this  case.  Court 
of  Industrial  Relations  v.  Packing  Co.,  109 
Kan.  629,  201  Pac.  418.  The  Legislature  did 
not  completely  socialize  the  manufacture  of 
food  products,  the  manufacture  of  clothing, 
and  the  production  of  fuel,  and  the  mere 
fact  that  the  defendant  conducts  one  of  the 
essential  Industries  is  not  enough  to  subject 
Its  business  to  state  control.  The  Legisla- 
ture had  in  mind  the  coal  strike  of  191^ 
1920,  and  merely  authorized  Intervention  by 
the  Court  of  Industrial  Relations  to  insure 
such  eflBciency  and  continuity  in  production 
of  the  necessaries  of  life  as  will  save  the 
people  from  annoyance  and  distress.  In  the 
Howat  Case  it  was  said: 

"Continuous  production,  and  production  ac- 
cording to  the  approval  of  an  efficiency  expert, 
are  not  required  at  all.  Only  that  continuity 
and  efficiency  are  required  which  will  secure 
the    people    from    priTation    and    oppression. 

*  *  *  A  controversy  between  employer  and 
workers,  or  between  groups  or  crafts  of  work- 
ers, which  endangers  production,  creates  an 
emergency,    with    which   the   court   may   deal. 

•  •    * 

"Section  9  does  not  authorize  a  general  re- 
vision of  labor  contracts."  109  Kan.  414,  415, 
108  Pac.  704. 

To  be  cognizable  by  the  Court  of  Indus- 
trial Relations,  the  nuisance  of  strife,  dl» 
order,  and  waste,  and  the  menace  to  public 
peace,  public  health,  and  public  welfare  gen- 
erally consequent  on  industrial  controversy 
must  be  related  to  the  utimate  object  of  the 
statute. 

Applying  the  foregoing  interpretation  of 
the  statute  to  the  present  case,  until  a  con- 
troversy brings  within  reasonable  contem- 
plation a  discomforting  shortage  in  the  sup- 
ply of  food  which  the  defradant  produces, 
public  interest  does  not  attach  to  the  con- 
duct of  its  business,  and  the  powers  confer- 
red by  the  statute  are  not  called  into  action. 

It  seems  quite  dear  the  Court  of  Industri- 
al Relations  did  not  act  on  this  interpreta- 
tion of  the  statute.  It  evidently  believed 
that  on  simple  complaint  it  could  regulate 
conduct  of  the  defendant's  business,  and  it 
even  went  far  beyond  the  complaint  present- 
ed to  it.  In  its  regulations. 

The  complaint  to  the  Court  of  Industrial 
Relations  alleged  broadly  that  the  contro- 
versy between  the  defendant  and  its  em- 
ployees was  one  which  endangered  contin- 
uous operation  and  efficiency  of  the  service 
rendered  by  the  defendant's  plant,  and  that 
the  controversy  aftected,  and  would  affect, 
the  manufacture  and  production  of  com- 
modities necessary  for  human  food  within 
the  state  of  Kansas.  The  petition  to  thla 
court  pleaded  this  complaint,  and  the  court 
pr<q;>erly  enough  held  that  the  petition  soffl- 
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dently  alleged  an  emergency  had  arisen 
which  JnstifiRd  the  Industrial  court  in  taking 
cognizance  of  the  complaint.  Court  of  In- 
dustrial Relations  t.  Packing  Co.,  109  Kan. 
629,  635,  201  Pac.  41&  The  court  now  says, 
In  effect,  that  the  evidence  taken  by  Commis- 
sioner Noble  established  the  fact  that  an 
emergency  had  arisen  such  as  the  statute 
contemplates.  Presumably  the  court  refers 
to  the  evidence  bearing  upon  the  meager 
facts  stated  In  the  opinion.  If  the  court  re- 
fers to  other  evidence  establishing  a  stat- 
ntory  emergency,  I  have  not  been  able  to 
discover  it  by  searching  the  record. 

Mr.  Charles  Wolff,  president  and  general 
manager  of  the  defendant,  testified  as  fol- 
lows: 

"Q.  Where  are  your  products  sold,  Mr. 
Woiai  A.  Throughout  the  United  SUtes;  al- 
so do  some  export  busioess. 

"Q.  What  proportion  of  your  sales  of  your 
products  is  made  in  the  state  of  Kansas,  as 
compared  with  the  whole  amount  of  the  busi- 
ness? A.  Well,  I  don't  know  exactly  what  the 
percentage  would  be,  but  of  course  it  would  be 
a  small  per  cent.    •    «    • 

"Q.  Is  there  any  competition  in  the  business 
in  which  this  company  is  engaged?  A.  Yes; 
we  have  plenty  of  competition." 

It  is  a  matter  of  common  knowledge  that 
the  packing  industry  of  Kansas  is  one  of 
Immense  magnitude.  It  is  not  necessary  to 
present  the  statistica  No  one  would  at- 
tempt to  deny  that  the  quantity  production 
of  packing  house  products  In  Kansas  is  enor- 
mous. Only  a  small  percentage  of  the  prod- 
uct of  the  defendant's  small  plant  is  sold 
in  Kansas,  and,  if  the  plant  were  to  close 
permanently,  the  defendant's  trade  would 
be  absorbed  by  competitors  so  quickly  the 
people  of  the  state  who  consume  Wolff  prod- 
ucts would  not  be  inconvenienced  for  a 
single  meal,  and  the  people  of  the  state  gen- 
erally would  not  be  affected  at  all. 

Approximately  300  of  the  defendant's  em- 
ployees are  members  of  a  local  union  of  the 
Amalgamated  Meat  Cutters  and  Butchers 
Workmen  of  North  America.  The  stock  of 
the  defendant  is  owned  by  the  Allied  Pack- 
ers, a  corporation  owning  packing  plants  in 
Boston,  Mass.,  Wheeling,  W.  Va.,  Macon, 
Ga.,  Richmond,  Va.,  Buffalo,  N.  T.,  and  one 
plant  in  Canada.  In  the  testimony  are  some 
allusions  to  a  threatened  strike  of  members 
of  the  meat  cutters  and  butchers  organiza- 
tion, on  account  of  controversies  with  pack- 
ing companies  other  than  the  Allied  Pack- 
ers, orer  violations  of  an  agreement  to  which 
the  Allied  Packers  was  not  a  party.  Possi- 
bility that  this  strike  might  occur  no  longer 
existed  whMi  the  order  of  the  Court  of  In- 
dustrial Relations  was  promulgated,  and  the 
oi>tnion  of  the  Court  of  Industrial  Relations 
accompanying  its  order  makes  no  reference 
whatever  to  any  emergency  respecting  the 
food  supply  of  the  people  of  this  state,  ex- 
cept  in  svJnmarizing  the  complaint  which 


initiated  the  investigation.  The  order  was 
not  based  on  any  menace  to  the  food  supply 
of  the  state,  and  could  not  be,  because  it 
was  not  possible  that  suspension  of  opera- 
tion of  the  defendant's  plant  could  appredft'- 
bly  affect  that  supply. 

Industries  concerned  with  furnishing  food, 
clothing,  and  fuel  are  segregated  by  the  stat- 
ute for  regulation.  A  controversy  cogniza- 
ble by  the  Court  of  Industrial  Relations,  for 
puriMses  not  merely  of  investigation  but  of* 
regulation,  must  be  definitely  related  to  the 
subject  of  supplying  the  state  with  the  nec- 
essaries of  life,  and  must  create  an  emer- 
gency respecting  that  supply,  or  basis  for 
the  classification  of  industries  fails,  and  the 
classification  becomes  arbitrary.  In  this  in- 
stance, not  only  was  the  fundamental  ele- 
mMit  of  emergency  lacking,  but  elements 
whidi,  under  other  circumstances,  might 
contribute  to  an  emergency,  were  not  pres- 
ent. 

Employees  of  the  defendant  testified  that 
what  they  wanted  was  an  8-hour  day,  re- 
gardless of  pay  for  extra  hours.  While  the 
defendant  has  yards  for  accommodating  live 
stock,  and  has  facilities  for  refrigerating  its 
products.  It  is  a  small,  local  plant,  depending 
on  an  Irregular  local  Uve-stoA  market, 
which  it  must  maintain,  or  lose  altogether, 
and  the  foUowing  finding  by  Commissioner 
Noble  Is  fully  sustained  by  the  evidence: 

"By  reason  of  the  limited  capacity  of  the 
plant,  especially  the  refrigeration  and  storage, 
and  the  limited  market  for  live  stock  at  To- 
peka,  it  is  impracticable  to  operate  this  plant 
with  shifts  of  workmen,  or  to  use  more  than 
one  set  or  shift  of  workers  in  its  general  op- 
eration. The  plant  is  the  oidy  quantity  pur- 
chaser at  Topeka  of  live  stock  for  killing,  and. 
except  to  a  limited  extent,  the  packing  company 
does  not  have  control  or  advance  notice  of 
the  quantity  of  live  stock  which  will  be  deliv- 
ered, or  when.  It  is  also  practically  necessary 
that  the  plant  purchase  all  of  the  live  stock 
offered  and  delivered  in  order  to  hold  the  mar- 
liet,  the  purchases  being  made  on  the  basis  as 
to  price  of  the  competitive  market  at  Kansas 
C^ty.  I^  is  also  practically  necessary  that  all 
live  stock  purchased  be  killed  within  a  limited 
time  after  it  is  received  at  the  yards,  and  when 
killed  it  is  necessary  that  the  operations  con- 
tinue without  cessation  until  the  meat  is  placed 
in  refrigeration.  Therefore,  on  some  days  the 
operation  of  the  greater  part  of  the  plant  will 
necessarily  occupy  only  a  few  hours,  and  on 
other  days  more  than  8i  or  even  0  hours,  de- 
pending largely  upon  the  amount  of  live  stock 
on  hand  for  killing,  and  the  condition  is  one 
that  cannot  practically  be  controlled  by  the 
respondent.  The  most  arduous  labor,  that  of 
the  killing  gang,  working  on  what  is  spoken 
of  in  the  evidence  as  the  'chain,'  is  not  contin- 
ued more  than  8  hours  a  day,  but  the  extra 
time  is  generally  consumed  in  the  deaning-np 
work  after  the  killing  is  over.  The  operation 
of  the  plant  would  not  afford  sufficient  work- 
ing hours  per  week  to  hold  the  men  if  those 
in  the  killing  gang  were  not  afforded  other 
worK  in  the  plant  besides  the  actual  kiOiiic. 
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Since  tbe  ftboUahment  of  extra  pay  for  time 
over  8  hours,  the  number  of  hours  of  work 
per  day  at  the  plant  haa  not  changed  material- 
ly from  those  which  obtained  during  the  period 
coTered  by  the  expired  contract." 

It  is  regrettable  that  men  and  women 
should  be  tempted,  in  order  to  earn  a  living, 
to  accept  employments  calling  upon  tbem  to 
overtax  their  strengtb.  In  this  instance, 
Jiowever,  we  are  confronted .  by  this  dilem- 
ma: Continuity  and  efficiency  of  operation 
of  tbe  defendant's  plant  most  be  maintained, 
in  order  that  the  people  of  the  state  may  be 
supplied  with  food;  the  defendant's  plant 
is  so  located,  is  of  such  size,  and  must  op- 
erate under  such  conditions,  that  its  em- 
ployees must  sometimes  work  more  than  8 
hours  per  day ;  because  overwork  ultimate- 
ly impairs  ability  to  produce,  this  fact  cre- 
ates an  emergency  under  the  statute  with 
which  the  Court  of  Industrial  Relations 
should  deal;  to  correct  the  evil  which  con- 
stitutes the  emergency,  working  more  than 
8  hours  a  day  must  be  prohibited;  to  pro- 
hibit working  more  than  8  hours  a  day  will 
close  the  defendant's  plant;  and  so  a  regu- 
lation nominally  in  the  Interest  of  continu- 
ity and  efficiency  of  production  puts  an  end 
to  the  defendant's  contribution  to  proda<N 
tlon. 

The  Court  of  Indnatrlal  Relations  recog- 
nized the  fact  that  the  defendant's  em- 
ployees must  work  extra  hours  when  neces- 
sary. In  the  opinion  accompanying  the  or- 
der It  was  said: 

"The  respondent's  evidence  shows  that  it  Is 
unable  to  control  the  supply  of  live  stock. 
Farmers  and  stock  raisers  will  ship  in  the  live 
stock  when  it  is  ready  to  ship;  and  so,  in 
spite  of  all  the  management  can  do  to  keep  up 
a  steady  supply,  there  will  be  times  when  the 
yards  fill  up  and  it  becomes  necessary,  in  order 
to  avoid  great  loss  to  the  company,  to  ran 
more  than  8  hours  a  day." 

The  Court  of  Industrial  Relations  theoriz; 
ed  on  the  subject  of  paying  time  and  a  half 
for  overtime  as  follows: 

"Overtime  shoold  not  be  considered  in  the 
light  of  extra  pay;  the  wage  should  be  fair  on 
the  8-hour  basic  day.  Overtime  should  be 
considered  as  *  penalty  upon  the  company  to 
prevent  the  long  hours  and  exhaustion  of  the 
workers." 

Commissioner  Noble,  sticking  to  the  facts, 
concluded  his  finding,  quoted  above,  as  fol- 
lows: 

"Therefore  the  commissioner  finds  that  the 
hours  of  employment  of  the  workers  generally 
in  the  plant  are  governed  by  conditions  over 
which  the  respondent  has  not  practical  control, 
and  that  the  only  effect  of  the  establishment 
of  a  basic  8-hour  day  in  the  court's  older 
would  be  upon  the  rate  of  wages  required  to 
be  paid;  that,  however  it  might  be  regarded  in 
other  cases,  the  basic  day  in  this  order  Is  a 
wage  provision  rather  than  a  working  condi- 
tion." 


This  takes  working  more  than  8  honrs  a 
day  out  of  the  case  aa  something  creating  aa 
emergency,  and  leads  to  conaideTation  of 
the  subject  of  wages  in  the  defendant's 
plant,  as  creating  an  emergency  in  the  food 
supply  of  the  people  of  this  state. 

Commissions  Noble  returned  the  follow- 
ing finding: 

"The  net  change  of  wages  put  into  effect  hr 
the  packing  company  on  January  17,  19Z1 
[which  brought  on  the  controversy],  was  alight 
beyond  the  abolishment  of  the  6  cent  per  iioar 
bonus  and  the  extra  pay  for  overtime.  Some 
wages  were  raised,  more  were  unchanged,  and 
the  remainder  were  lowered  from  2%  per 
cent,  to  14  per  cent,  making  an  average  redac- 
tion in  the  hourly  wage  throughout  the  plant 
of  less  than  a  half  cent  per  hour.    •    •   *  " 

The  Conrt  of  Industrial  Relations  con- 
tends the  reduction  was  greater.  In  any 
event,  the  reduction  was  small,  and  the  pre- 
siding Judge  of  the  Conrt  of  Industrial  Re- 
lations testified  before  Commissioner  Noble 
concerning  the  wage  scale  contained  In  the 
court's  order  as  follows: 

"In  the  final  wage  scale  that  wa  made  we 
believed  that  we  had  not  in  any  very  aerions, 
to  any  very  serious,  extent  increased  the  wage 
as  fixed  by  the  company  in  its  posted  notice. 
*  *  *  We  realized  that  we  possibly  had  in- 
creased some,  but  we  felt  not  sufficiently  to 
cripple  the  company  financially  in  any  serious 
way." 

The  actual  Increase  is  not  materiaL 
Whatever  It  may  have  been,  the  Court  of 
Industrial  Relations  did  not  regard  the 
wage  scale  of  the  defendant's  plant  as  so 
low  that,  by  degrading  labor,  it  limited  pro- 
duction of  one  of  the  necessaries  of  life  to 
such  an  extent  as  to  create  an  emergotcy, 
and  It  could  uot  have  been  so  regarded. 

Strikes  are  Infections  things.  They  may 
spread  from  plant  to  plant,  and  from  Indus- 
try to  Industry,  end  may  Invite  exercise  of 
all  the  power  the  Court  of  Industrial  Rela- 
tions possesses.  But  there  was  no  strike. 
Many  of  the  defendant's  employees  are  old 
residents  and  responsible  citizens  of  the  city 
of  Topeka,  and  the  testimony  shows  they 
were  not  under  domination  of  agitators. 
The  leaders  were  earnest,  sensible,  law-abid- 
ing men  and  women,  who  believed  they  woe 
unjustly  treated.  There  was  evidence  that 
the  supply  of  labor  available  to  the  defend- 
ant was  abundant,  and  a  previous  strike,  the 
only  one  In  the  history  of  the  plant,  was  lit- 
tle more  than  60  per  cent  effective,  and  last- 
ed but  a  short  time.  Sections  17  and  18  of 
the  Court  of  Industrial  Relations  Act,  pro- 
hibiting and  punishing  picketing,  indinlda- 
tloB,  and  other  trouble-making  Inddoits  of 
a  strike,  were  available  for  preservation  of 
the  public  i>eace,  had  a  strike  occurred. 

Taking  Into  account  the  relation  of  the  de 
fendant's  product  to  the  food  supply  of  the 
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State,  andtbe  entire  situation  existing  at  the 
defendant's  plant  when  the  controversy 
arose,  I  am  unable  to  discover  anything  ap- 
proaching an  emergency  sndi  as  the  stat- 
ute contemplates,  and  regard  the  order  of 
the  Court  of  Industrial  Relations  as  Im- 
provldently  made.  Since  I  do  not  reach 
consideration  of  the  legal  questions  raised 
by  assuming  an  emergency,  it  would  appear 
ofDclous  for  me  to  discuss  them. 

PORTER,  J.,  concurs  In  this  dissent 


(Ul  Kan.  680) 

CITY    OF   WINFIELD   V.   COURT   OF    IN- 

DUSTRIAL  RELATIONS  et  at. 

(No.  24140.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(Bfttabv*  hv  the  Court.) 

1.  Constltstlonai  law  «=>I35— Gas  <S=3l4(2)— 
Court  of  initattrial  Relations  or  Public  Utll- 
ttles  Commission  contd  change  gas  rate  for 

.city,  notwithstanding  Its  oontraet,  without 
violatino  the  federal  Constitution  so  far  as 
the  oi^  was  concented. 
During  the  time  the  Court  of  Industrial 
Relations  was  vested  with  the  duties  and  func- 
tions of  the  Public  Utilities  Commission,  that 
court,  and  the  commission  prior  to  and  sub- 
sequent to  that  Interval,  had  power  to  set 
aside  and  change  the  rate  for  natural  gas  fur- 
nished to  the  inhabitants  of  the  city  of  Wio- 
field,  notwithstanding  the  city's  objection  there- 
to, and  notwithstanding  the  existence  of  a 
contract  between  that  city  and  the  party  which 
supplied  the  natural  gas,  which  contract  had 
been  made  and  promulgated  by  a  city  ordinance 
prior  to  the  enactment  of  the  Public  Utilities 
Law;  and,  whatever  might  be  urged  against 
the  impairment  of  such  contract  by  the  other 
party  thereto,  the  changes  in  the  rates  and 
service  by  order  of  the  state  tribunal  did  not, 
as  against  the  city,  violate  the  contract  dause 
of  the  federal  Constitution. 

2.  Publlo  Service  Commissions  «=»7— Commis- 
sion with  assent  of  &, public  utility  may  alter 
contract  and  regulations  notwithstanding  the 
oHy  has  made  agreements  for  lower  rates. 

In  exerdsing  the  power  of  making  contracts 
with  public  utilities  and  in  enacting  ordinances 
with  reference  thereto,  a  city  acts  as  an  agent 
of  the  state  in  its  gorernmental  character,  and 
it  is  within  the  power  of  the  state  to  with- 
draw that  authority  and  confer  it  upon  another 
governmental  agencr,  such  as  the  Court  of 
Indnstrial  Relations  or  the  Public  UtiUties 
Conunission,  and  such  later  governmental  agen- 
cy has  the  power,  with  the  express  or  Implied 
assent  of  the  utility  concerned,  to  alter  the 
contract  and  other  incidental  regulations  there- 
tofore established  by  the  city. 
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3.  Gas  «s»l4(l)— Public  Utilities  Commission 
bad  original  Jurisdiction  nnder  regolatory  *nd 
supervisory  powers  to  regulate  rite  on  fa* 
transportMl  from  another  stata. 

Where  the  gas  supplied  to  a  dty  in  this 
state  through  a  local  distributing  company  Is 
furnished  by  a  gas  transportation  and  sales 
company  whidi  has  Its  chief  sources  of  sup- 
ply in  Oklahoma  and  which  similarly  trans- 
ports and  delivers  gas  to  many  other  dties  in 
Kansas,  the  rates  and  service  In  such  city  are 
subject  to  the  original  jurisdiction  of  the 
Public  Utilities  Commission  under  its  regula- 
tory and  supervisory  powers  conferred  by  stat- 
ute. 

4.  Gas  «=39— Public  Utilities  Commission  has 
power  to  order  the  iastallatlon  of  devices  for 
regulating  gas  pressure. 

The  Public  Utilities  Commission  has  power 
to  order  the  installation  of  devices  for  regu- 
lating gas  pressure,  end  the  fact  that  its  order 
to  that  effect  is  experimental  and  the  use  of 
the  pressure  regidating  devices  only  required 
for  six  months  does  not  affect  its  validity. 

5.  Gas  <&=>I4(2)— Power  to  regulate  rates  and 
gas  pressure  In  dty  held  within  original  Ju- 
risdiotioB  of  tribunal  exerdslng  powers  un- 
der  the  Public  UtllKles  Law. 

Under  authority  of  statute  the  dty  of 
Winfield  contracted  In  1906  for  natural  gas  at 
prescribed  rates  and  pressure,  and  enacted  an 
ordinance  to  the  same  effect.  Under  the  pow- 
ers vested  by  the  Public  Utilities  Act  of  1911, 
and  Acts  of  1919,  1920,  and  1921,  the  Court 
of  Industrial  Relations  and  the  Public  Utilities 
Commission  made  orders  which  changed  the 
rates  and  pressure  defined  by  the  contract  and 
city  ordinances  of  1906.  The  gas  supply  of 
Winfield  is  chiefly  derived  from  a  transpor- 
tation company  which  similarly  supplies  other 
ddes  In  that  part  of  the  state,  and  the  rptes 
and  gas  pressure  in  Winfidd  have  a  substan- 
tial and  consequential  effect  on  the  rates  and 
gas  pressure  in  otlier  dties.  Held,  that  the 
matter  of  regulating  gas  rates  and  gas  pres- 
sure in  Winfield  is  within  the  original  juris- 
diction of  the  tribunal  which  exercises  the 
powers  conferred  by  the  Public  Utilities  Act  and 
supplemental  legislation. 

Appeal  ftom  District  Court,  Shawnee 
County. 

Action  by  the  City  of  Winfield  against  the 
Court  of  Industrial  Relations  and  others. 
From  a  Judgment  of  the  District  Court  up- 
holding an  order  of  the  Court  of  Industrial 
Relations  Increasing  rates  for  natural  gas, 
the  plaintUT  aiq;>eals.    Affirmed. 

A.  M.  Jackson,  J.  E.  Torrance,  and  S.  O. 
Bloss,  all  of  Wintield,  for  appellant 

A.  B.  Helm,  of  Topeka,  and  H.  O.  Caster, 
of  BartlesTlUe,  OkL,  for  appellees. 

DAWSON,  J.  The  dty  of  Winfield  brings 
this  appeal  from  a  judgment  of  the  district 
court  of  Shawnee  county  upholding  an  order 
of  the  Court  of  Industrial  Relations  which 
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Increased  tbe  rates  for  natural  gas  which 
had  been  prescribed  by  ordinance  In  190<5, 
which  rates  were  also  prescribed  by  a  con- 
tract of  about  the  same  date  between  the 
city  and  one  Pattlson,  assignor  of  snccessive 
utility  companies  which  Imve  been  supplying 
the  city  with  that  commodity  pursuant  to 
such  ordinance  and  contract 

Another  matter  involved  herein  relates  to 
the  validity  of  an  order  Issued  by  the  Public 
Utilities  Commission  after  it  was  re-estab- 
lished and  reinvested  with  authority  over 
public  utUlties  by  the  act  of  1921,  Laws  1921, 
c.  260.  This  order  directed  that  a  certain 
device  for  regulating  and  limiting  the  gas 
pressure  be  supplied  to  the  patrons  of  the 
gas  company  in  WinUeld.  It  also  prescribed 
a  certain  gas  pressure,  substantially  less  than 
that  provided  by  the  city  ordinance  of  .1906. 
The  district  court  declined  to  interfere  with 
that  order,  and  its  propriety  Is  also  within 
the  scope  of  this  appeaL 

The  city's  main  contention  is  that  these 
official  state  boards,  the  Court -of  Industrial 
Relations  and  the  Public  Utilities  Commis- 
sion, had  no  power  to  make  the  orders  ap- 
pealed from,  because  such  orders  impaired 
the  contract  of  1906  between  the  city  and 
Pattlson  and  his  assignees.  Pattlson  had 
agreed  to  supply  the  city  with  gas  at  a  rate 
not  exceeding  30  cents  per  thousand  cubic 
feet.  The  details  of  the  contract  and  or- 
dinance need  not  be  stated.  The  order  of  the 
state  tribunal  created  certain  distributing 
zones  of  the  cities  supplied  by  the  Wichita 
Natural  Gas  Company,  the  trunk  line  com- 
pany wtiich  transports,  sells,  and  distributes 
natural  gas  throughout  that  section  of  the 
state.  Wintteld,  Arkansas  City,  and  neighbor- 
ing towns  were  put  in  zone  1;  Wellington, 
Wichita,  and  others  in  zone  2,  and  Newton, 
Hutchinson,  and  others  in  zone  3,  and  a 
charge  of  75  cents  per  month  per  customer, 
plus  a  rate  of  56  cents  per  thousand  cubic 
feet,  was  prescribed  for  customers  in  zone  1, 
and  higher  graduated  rates  in  zones  2  and  3, 
which  were  further  away  from  the  gas  trans- 
portation company's  sources  of  supply. 

[1]  Old  the  state  tribunal  have  power  to 
make  these  orders?  There  can  be  no  doubt 
that  the  Public  Utilities  Law  conferred  upon 
it  that  power,  unless  the  city  is  correct  in  its 
contention  that  the  order  impaired  tbe  con- 
tract of  1906  within  the  inbiblUons  of  the 
federal  Constitution.  In  our  own  cases  con- 
cerning orders  of  the  state  commission  over 
rates  and  service  of  public  utilities,  it  has 
not  hitherto  been  necessary  to  decide  this 
precise  point,  although  we  barely  avoided  it 
in  City  of  Cimarron  v.  Water,  Light  &  lee 
Co.,  110  Kan.  812,  205  Paa  603,  because 
there  the  contract  in  question  was  made  aft- 
er tbe  enactment  of  the  Public  Utilities 
Act.  Here  the  question  must  be  squarely  met 
and  decided,  because  this  contract  was  made 
in  1906,  and  the  public  utilities  statute,  ex- 
tending general  state  control  over  public  util- 


ities like  gas  companies  and  creating  a  state 
board  to  exercise  that  control,  was  not  en- 
acted untU  191L 

It  goes  without  saying  that  under  the  in- 
hibitions of  the  federal  Constitution  the  state 
may  not  enact  a  law  which  Impairs  the  obli- 
gation of  an  ordinary  contract  between  pri- 
vate individuals.  let  even  this  rule  Is  not 
without  its  exceptions.  Union  Dry  Goods 
Co.  ▼.  Georgia  P.  S.  Corp.,  248  U.  S.  372,  39 
Sup.  Ct  117,  63  U  Ed.  319,  9  A.  L.  R.  1423 
and  note.  It  has  also  been  declared  many 
times  that  when  the  state  authorizes  one  of 
its  municipal  corporations  to  make  a  contract 
with  private  parties  or  public  service  cor- 
porations for  ft  reasonable  term  of  years,  the 
state  cannot  by  subsequent  legislation  im- 
pair that  contract  to  the  prejudice  of  tbe 
party  with  whom  the  contract  was  made  nor 
without  the  assent  of  such  party  thereto. 
The  many  cases  declaring  this  principle  are 
the  ones  here  pressed  upon  our  attention  by 
counsel  for  the  city.  But  these  cases  do  not 
reach  the  matter  here  concerned.  Here  the 
state  authorized  its  own  subordinate  govern- 
mental agency,  the  city  of  WinUeld,  to  make 
a  contract  with  Pattlson  and  his  assignees. 
Now  the  state  by  further  legislation  says  in 
effect: 

"I  resume  this  power  and  confer  it  upon  an- 
other governmeatal  agent,  a  pnblic  utilities 
commission  or  an  industrial  court,  and  I  an- 
thorize  it  to  act  for  me  instead  of  my  munic- 
ipal corporation  at  Winfield." 

When  the  city  of  Winfield  made  that  con- 
tract with  Pattlson  it  was  acting  as  the 
agent  of  tbe  state  for  tbe  benefit  of  the  peo- 
ple of  that  municipality.  Until  the  Public 
Ltilities  Law  was  enacted,  tbe  city  and  Pattl- 
son might  have  amicably  changed  that  con- 
tract. In  the  act  of  1911  (Laws  19U.  c.  238) 
the  state  put  forward  another  agent  clothed 
with  pow^  to  deal  with  Pattlson;  and  that 
agent  of  the  state,  with  the  express  or  im- 
plied consent  of  Pattison's  present  assignee 
has  abrogated  and  changed  certain  leatures 
of  that  contract;  and  neither  the  federal  in- 
hibition concerning  the  sanctity  of  contracts 
nor  any  other  constitutional  principle  is  vi- 
olated thereby.  This  course  of  reasoning  is 
pursued  by  most.  If  not  all  of  the  courts 
which  have  had  occasion  to  consider  it  In 
the  Cimarron  Case,  supra,  the  leading  cases 
with  pertinent  annotations  which  deal  with 
this  subject  were  cited.  See,  also,  Sandpoint 
Water  &  Light  Co.  v.  Sandpoint  31  Idaho, 
498,  173  Pac.  972,  I*  R.  A.  1918F,  U06;  Ar- 
lington Board  of  Survey  v.  Bay  State  St  Ry., 
224  Mass.  463,  113  N.  E.  273,  5  A.  L.  R.  24; 
North  Wildwood  v.  Pnblic  UUllty  Comm'rs, 
88  N.  J.  Law,  81,  95  Atl.  749;  PorUand  v. 
Public  Service  Commission,  89  Or.  325,  173 
Pac.  1178;  City  of  Salem  v.  Salem  Water. 
Ugbt  &  Power  Co.,  255  Fed.  295,  166  C.  C.  A. 
465. 

[2]  Strictly  speaking,  these  cases  annoonce 
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no  new  principle.     The  state  creates  gov-^  stated  the  contentl<m  of  the  dty  of  Paw- 


ernmental  officers  and  agencies,  clothes  them 
with  authority,  alters  that  authority,  resumes 
it,  and  Imposes  it  on  other  functionaries  as 
experience  may  suggest.  A  good  example  of 
this  is  found  in  the  creation  of  the  Board  of 
Railroad  Commissioners  in  1883.  That  board 
was  given  regulatory  authority  over  rail- 
roads, the  only  pubUc  utiUties  of  Importance 
In  Kansas  at  that  time.  That  board  was 
abolished  in  1808.  It  was  recreated  with  the 
same  or  increased  powers  in  1901.  The  board 
and  its  functions  were  merged  In  the  Public 
Utilities  Commission  created  In  1811.  This 
commission  was  abolished  in  1920,  and  Its 
duties  and  powers  conferred  on  the  Court  of 
Industrial  Relations  created  at  that  time. 
In  1921  the  Public  Utilities  Commission  was 
re-established  and  reinvested  with  all  Its 
functions  which  included  most  of  the  duties 
and  powers  vested  in  the  Board  of  Railroad 
Commissioners  by  the  act  of  1901  (Laws 
1901,  c.  286). 

On  an  analogous  subject,  in  La  Harpe  v. 
Gas  Co.,  69  Kan.  97,  103,  104,  76  Pac.  448, 
450,  it  wsfs  said: 

'•The  general  statutes  relating  to  the  gov- 
ernment of  -cities  generally  place  the  power 
to  lay  out  and  improve  streets  and  public 
grounds,  and  to  regulate  their  use,  in  munic- 
ipal officers,  but  that  is  a  power  which  the 
state  may  exercise  directly  or  through  one  of 
its  agencies.  In  placing  the  control  of  streets 
and  public  grounds  in  cities,  the  Legislature 
surrendered  none  of  its  own  power,  nor  did 
it  vest  any  rights  to  such  cities  as  against 
the  public.  A  city  is  a  creation  of  the  Leg- 
islature— a  subordinate  agency  of  the  state, 
which  exercises  only  such  power  as  the  Leg- 
islature confers,  and  for  such  period  of  time 
as  the  Legislature  in  its  discretion  determines. 
The  state  gives,  and  the  state  can  take  away; 
and  the  Legislature  is  at  liberty  to  resume  so 
much  of  the  control  of  the  streets  and  alleys 
and  public  grounds  formerly  exercised  by  the 
city  as  it  deems  best,  and  this 'without  obtain- 
ing the  consent  of  either  the  officers  or  the 
inhabitants  of  the  dty." 

The  Supreme  Court  of  the  United  States 
In  Pawhuska  v.  Pawhuska  Oil  &  Uas  Co.,  250 
U.  S.  894,  39  Sup.  Ct.  526,  63  L.  Ed.  1064  a 
case  substantially  similar  to  the  one  we  are 
here  considering,  held  that  no  question  under 
the  contract  clause  of  the  federal  Constitu- 
tion arises  where  the  state  first  dothed  one 
of  its  cities  with  power  to  grant  a  franchise 
to  a  gas  company  under  terms  prescribed  by 
dty  ordinance,  and  afterwards  transferred 
the  dty'8  authority  over  such  matters  to  a 
«tate  corporation  commission,. which  abrogat- 
ed the  rates  and  rules  prescribed  in  the  fran- 
diise  contract  made  by  the  city,  and  pre- 
scribed higher  rates  and  other  rules  of  its 
own  making.  The  Supreme  Court  of  Okla- 
lioma  sustained  the  orders  of  the  state  com- 
mission (64  Okl.  214,  166  Pac  1058),  and  the 
<dty  sued  out  a  writ  of  error  to  the  federal 
^Supreme  Court.    Mr.  Justice  Van  Uevanter 


huska,  which  was  practically  identical  with 
the  present  contention  of  the  dty  of  Wlntleld: 

"The  dty  contended  in  that  court— and  it  so 
contends  here— that  at  the  time  the  franchise 
was  granted  it  alone  was  authorized  to  reg- 
ulate such  charges  and  service  within  its  mu-  - 
nidpal  limits,  that  the  Legislature  could  not 
transfer  that  authority  to  the  Corporation 
Commission  consistently  with  the  Constitu- 
tion of  the  state,  and  that,  in  consequence,  the 
act  under  which  the  commission  proceeded  and 
the  order  made  by  it  effected  an  impairment 
of  the  franchise  contract  between  the  city  and 
the  gas  company  in  violation  of  the  contract 
clause  of  the  Constitution  of '  the  United 
States."  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co.,  250  U.  a  804,  89  Sup.  Ct.  526,  63  L.  Ed. 
1054. 

In  the  opinion  showing  that  no  federal 
qu^tlon  was  involved  and  that  the  case 
would  necessarily  have  to  be  dismissed,  a 
pertinent  excerpt  from  an  earlier  case,  New 
Orleans  v.  New  Orleans  Waterworks  Co., 
142  U.  S.  79.  12  Sup.  Ct  142,  35  U  Ed.  943. 
was  quoted: 

"But  further  citations  of  authorities  upon 
this  point  are  unnecessary;  they  are  full  and 
condusive  to  the  point  that  the  munidpality, 
being  a  mere  agent  of  the  state,  stands  in 
its  governmental  or  public  character  in  no 
contract  relation  with  its  sovereign,  at  whose 
pleasure  its  charter  may  be  amended,  changed 
or  revoked,  without  the  impairment  of  any 
constitutional  obligation,  while  with  respect  to 
its  private  or  proprietary  rights  and  interests 
it  may  be  entitled  to  the  constitutional  pro- 
tection. In  this  case  the  dty  has  no  more 
right  to  daim  an  immunity  for  its  contract 
with  the  waterworks  company,  than  it  would 
have  had  if  such  contract  had  been  made  di- 
rectly with  the  state:  The  state,  having  au- 
thorized such  contract,  might  revoke  or  modify 
it  at  its  pleasure." 

Counsel  for  the  dty  argue  that  the  enact- 
ment of  the  PubUc  UtiUties  Law  of  1911  did 
not  repeal  the  statute  of  1903  (Geu.  Stat. 
1915,  {  862),  which  conferred  upon  cities  like 
Winfield  the  power  to  contract  for  and  hz 
rates  for  natural  gas  similar  utility  services, 
under  which  the  Winfield  ordinance  and  cour 
tract  with  Pattison  were  adopted.  This  con- 
tention is  only  measurably  correct.  The 
powers  <jbnferred  on  dties  by  that  statute 
have  been  superseded  and  withdrawn  in  so 
far  as  they  are  incohsistent  with  the  powers 
later  conferred  on  the  Public  Utilities  Com- 
mission. In  Street  Lighting  Co.  v.  Utilities 
Commission,  101  Kan.  774,  778,  169  Paa  205, 
206  (L.  R.  A.  19181),  310),  it  was  said: 

"The  cities  of  this  state  have  always  had 
the  power  to  regulate  annd  control  their  local 
public  service  corporations — assuming  that  the 
furnishing  of  lamp  posts,  etc.,  is  a  public  serv- 
ice. Gen.  Stat.  1868,  cc.  18,  19;  Gen.  Stat. 
1915,  cc  17-20.  Cities  stni  have  that  power 
except  where  they  have  been  stripped  of  it  by 
the  PubUc  Utilitiea  Act.     Laws  1911,  c.  238« 
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I  40;  Gen.  Stat  1915,  f  8388;  •  Humphrey  t. 
City  of  Pratt,  88  Kan.  418,  418,  144  Pae.  197. 
And  where  ttie  atOity  aerriee  ia  fnmtohed 
wholly  or  principally  within  one  dty,  the  power 
of  control  ia  expressly  reserved  to  the  dty. 
Sections  8  and  83,  PnUlc  Utilitiea  Act  If  the 
local  ntili^  company  and  the  dty  come  to  log- 
gerheads, then  the  Public  Utilities  Commis- 
^on  may  take  Jarisdiction  by  a  proceeding 
somewhat  In  the  nature  of  an  amieal  or  right 
of  review.  Laws  1911,  e.  238,  $  83;  Gen.  Stat 
1915,  i  8361." 

Oounsel  onote  from  a  note  to  Saratoga 
Springs  T.  Saratoga  Uaa,  etc.,  Co.,  191  N.  T. 
123,  83  N.  E.  693,  18  li.  R.  A.  [N.  S.]  713,  In 
14  Ann.  Gas.  614,  which  holds  that  rates  fixed 
by  Btatnte  can  only  be  abrogated  by  the  Leg- 
islature, and  cannot  be  altered  by  a  subordi- 
nate body  created  by  the  Legislature.  This 
conrt  has  bad  to  consider  this  point  in 
State  ex  reL  v.  Postal  Telegraph  Co.,  96  Kfm. 
298,  308, 150  Pac.  544,  where  a  telegraph  com- 
pany closed  its  station  to  the  county  seat  of 
Hamilton  county  without  the  consent  of  the 
Public  Ltilltlea  Commission  and  to  disre- 
gard of  a  statute  of  1893  (Laws  1893,  c.  152), 
requiring  all  telegraph  companies  operating 
their  Itoes  through  county  seat  towns  to 
maintain  telegraph  stations  therein.  a?be  ef- 
fect of  the  Public  Utilities  Act  upon  that 
earlier  statute  was  discussed,  and  reference 
was  made  to  certain  unreported  federal  cases 
which  had  dealt  with  the  effect  of  the  enact- 
ment of  the  Public  Utilities  Law  upon  the 
statutory  rates  on  oil  shipments,  and  It  was 
said: 

"The  telegraph  company  was  required  to 
maintain  its  station  at  Syracuse,  not  on  ac- 
count  of  any  remaining  potency  in  the  act  of 
1893,  bat  because  the  Public  UtOlties  Act  of 
1911  had  entirely  superseded  it,  and  that  act 
dealt  with  conditions  as  it  found  them  at  the 
time  of  its  enactment,  crystallizing  those  con- 
ditions, rates,  serrlce,  regulations,  and  the  like 
as  they  then  prevailed,  and  made  them  sub- 
ject to  diange,  alteration  and  amendment  by 
order  of  the  Commission.  The  necessary  in- 
ference is  that  important  changes  materially 
affecting  or  likely  to  affect  the  convenience  of 
the  public  were  not  to  be  made  without  the 
approval  of  the  Public  Utilities  Commission, 
except  as  its  orders  might  be  corrected  by  the 
courts.  We  hold,  therefore,  that  the  act  of 
1893  will  be  no  obstacle  to  the  abandonment 
of  the  telegraph  company's  office  at  Syracnse  if 
the  Public  Utilities  Commission  shall  see  fit,  in 
the  exercise  of  its  sound  discretion  and  with 
due  regard  to  the  rights  of  the  public  and  of 
the  telegraph  company,  to  sanction  it.  The 
powers  of  the  commission  are  no  less  com- 
prehensive In  dealing  with  telegraph  service 
at  county  seats  than  elsewhere." 

[3]  Another  contention  of  the  city  Is  that 
the  utility  which  served  It  was  one  which 
was  "operated  wholly  or  principally"  within 
the  city  of  Winheld,  which  made  It  subject 
to  the  first  Instance  to  city  control,  and  not 
to  the  state  commission  except  by  appeal. 
Uen.  Stat.  191S,  ii  8329,  8361.    It  is  true  that 


to  Wtofleld  the  gas  Is  dlstrlbnted  by  a  local 
corporation   whose  corporate  activltlea  are 
largely  confined  to  that  mnnldpollty ;    bat 
It  produces  no  gas  nor  has  It  any  consider- 
able source  of  supply  except  what  It  recdves 
from  tbe  Wldilta  Natural  Gas  Company,  tbe 
trunk  Itoe  gas,  transportation,  distribution, 
and  sales  company,  operating  to  Oklahoma 
and  toto  and  through  a  score  or  more  of 
towns  to  zones  1,  2,  and  3,  to  Soatbem  Kan- 
sas.   The  principal  <wder  complatoed  of  In 
this  lawsidf  is  the  one  which  prescrlbea  and 
dasslfles  tbe  rates  In  cities  (like  Winfield) 
in  eone  1,  whidi  rec^Ve  their  supply  of  gas 
from  tbe  Wi«diita  Natural  Gas  Company.    It 
Is  perfectly  obvious  that  If  there  Is  to  be  any 
reasonable  state  control  of  gas  rates  and  gas 
pressure,  the  state  commission  must  exercise 
control  to  the  situation  here  presented.    Tbe 
rates  and  pressure  at  Wtofleld  have  a  direct 
tofluence  on  what  rates  must  be  exacted  to 
the  other  dtles  served  by  tbe  trunk  Itoe  com- 
pany.   If  the  rates  and  pressure  prescribed 
at  Wtofleld  unduly  deplete  the  revenues  of 
the  utility,  the  other  towns  supplied  by  the 
Wichita  Natural  Gas  Company  woiild  bave 
to  pay  more  than  they  should,  or  tbe  com- 
pany would  have  to  go  out  of  bustoess,  and 
all  the  towns,  tocludlng  Wtofleld,  would  be 
deprived  of  this  public  service  commodity. 
In  the  case  of  the  dty  of  Scammon    Street 
Lighting    Co.    y.    Utilities    Commission,    101 
Kan.  438,  166  Pac.  514;    Id.,  101  Kan.  774. 
169  Pac.  205,  L.  K.  A.  1918D,  310,  there  was 
no  relation  between  the  public  service  being 
rendered  by  tbe  Welsbacb  Company  in  Scam- 
mon and  any  public  service  ttelng  rendered 
by   tbat   company   elsewhere,  and   ttaeiefore 
the  matter  In  controversy  was  vested  wlthto 
the  governmental  and   corporate  control   of 
the  dty,  except  as  It  might  come  before  tbe 
state  commission  by  proceedings  in  the  nature 
of  appeal  or  review.    But  In  this  case  the  gas 
rates  and  gas  pressure  service  to  Wtofleld  do 
have  a  very  potent  consequential  eftect  on 
the  rates  and  pressure  which  most  prevail 
in   other   dties   in   zones   1,  2,   and  3,    and 
therefore  these  matters  were  properly  sub- 
ject to  the  origtoal  Jurisdiction  of  the  state 
commission.    State  ex  reL  ▼.  Water  CX>.,  92 
Kan.  227,  140  Pac.  103. 

[4, 1]  Another  contention  of  the  city  to 
tbat  the  stote  commlssicni  did  not  have  power 
to  order  the  Installation  of  the  pressure  regu- 
lation devices.  In  view  of  the  broad  general 
powers  conferred  on  the  commission  over 
public  utility  services,  as  well  as  by  the  en- 
actment of  chapter  239,  Laws  ot  1918.  tbto 
contention  must  be  disapproved.  Anotber 
objection  Is  that  the  order  was  one  of  limit- 
ed duration — for  six  months.  With  tlie  ex- 
pansion of  governmental  control  over  public 
utilities  this  form  of  regulation  has  become 
common,  and  is  less  objectionable  than  or- 
ders which  perhaps  upon  insnUident  iufcwv 
matlon  might  be  promulgated  without  such 
limitation.    In  the  governmental  control  at 
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public  utilities  it  can  seldom  be  predeter- 
mined with  certainty  that  a  rate,  a  regula- 
tion, a  aerrlce,  will  be  compensatory,  prac- 
tical, satisfactory,  and  so  experimental  or- 
ders are  proper.  If  time  rlndicates  their 
wisdom  and  Justice,  their  duration  may  b« 
permanently  established;  If  not,  they  may 
terminate  without  farther  action  and  wltb- 
ont  provoking  needless  litigation.  In  the 
Conrt  of  Industrial  Relations  t.  Charles 
Wolff  Packing  Co.,  No.  23,702  (Kan.)  207 
Pac.  806,  Just  decided,  it  was  said: 

"Laws  and  orders  fixing  rates  for  a  period  of 
time  •  •  *  have  been  snstained  to  deter- 
mine their  effect  upon  the  revenue  of  such 
utility.  Wilcox  v.  Consolidated  Gas  Co.,  212 
XJ.  S.  22,  55;  Northern  Pacific  Ky.  t.  North 
Dakota,  216  U.  S.  579;  Lincoln  Gas  Co.  t.  Lin- 
coln, 250  U.  &  256,  260." 

The  other  details  covered  by  briefs  of 
counsel  have  not  been  overlooked,  but  need 
no  discussion.  It  Is  said  that  there  -was  no 
evidence  to  support  the  court's  finding: 

"(13)  That  the  amount  of  gas  supplied  each 
of  the  varioiu  towns  by  the  Wichita  Natural 
Gas  Company  affects  the  gas  service  of  each 
of  the  other  towns  along  said  pipe  line  and 
drawing  their  gas  from  that  common  scarce 
of  supply." 

Mayhap  there  was  no  item  of  direct  evi- 
dence on  that  specific  point,  but  the  whole 
plan  and  system  of  collecting  and  distribut- 
ing natural  gas  to  the  cities  of  sones  1,  2, 
and  3  was  explained  to  the  trial  court,  and 
has  been  explained  to  us  in  the  abstract  and 
oriefs  of  the  parties,  so  that  by  deduction  U 
Is  seen  that  the  finding  Is  obviously  true, 
and  indeed  it  is  not  and  cannot  be  denied 
that  the  finding  of  fact  Is  Itself  correct. 

The  record  contains  no  error,  and  the  judg- 
ment Is  afiirmed. 

All  the  Justices  concurring. 


(lU  Kan.  630) 

LYMAN  V.  GOLL  rt  ux.     (No.  23770.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Rehearing  Denied  July  8,  1022.) 

(SyUahiu  by  the  Court.) 

I.  Gifts  «=>9— Gift  Including  chattel  mortgage 

Interest  In  automobile  may  be  made  where 

there  Is  delivery  and  aooeptanoe. 

A  gift  of  property  including  a  chattel  mdrt- 

gage  interest  in  an  automobile  may  be  made 

where  there  is  a  delivery  of  the  same  by  the 

donor  and  an  acceptance  by  the  donee  with  the 

intention  to  make  a  transfer  of  ownership  to 

take  immediate  effect. 
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2.  Gifts  «s>33  (2)— Record  of  rdleaae  of  ekattel 
mortgage  i*  mrt  essential  to  eempleted  gift 
where  there  Is  a  delivery  of  aote  and  mart> 
gage  with  doaatlve  Inteat. 
The   recording   of  a  release  of  a   chattel 
mortgage  is  not  essential  to  a  completed  gift 
where  there   is  a   delivery   of  the   note   and 
mortgage  with  the  donative  intention  to  trans- 
fer Immediately  the  interest  or  property  to  the 
donor  and  vest  the  control  and  dominion  of  it 
in  the  donee. 

9.  Wttnesae*  «s>l40(  19)— Where  oae  defend- 
ant In  replevin  disclaims  Interest,  and  trial 
proceeds  against  other  defendant,  dlsoialmlng 
defendant  may  testify  as  to  transactions  with 
deceased  person  represeated  by  plaintiff. 

In  a  replevin  action,  where  one  who  was 
named  as  a  defendant  disclaims  interest  in  the 
property  involved  in  the  action,  and  the  trial 
proceeda  against  the  remaining  defendant,  the 
disclaiming  defendant  is  not  barred  from  tes- 
tifying as  to  transactions  or  communications 
with  a  deceased  person  represented  by  the 
plaintiff. 

4.  Replevin  «=>93— Speolal  findings  held  not 
inconsistent  with  general  verdict  for  defend- 
ant 

Special  findings  examined,  and  held  not  to 
be  inconsistent  with  the  general  verdict  or  to 
require  the  entry  of  judgment  for  the  plain- 
tiff. 


Appeal  from  District  Court.  Atchison 
County. 

Action  by  Anne  Lyman,  executrix  of  the 
estate  of  Josephine  Diebolt,  deceased,  against 
J.  H.  Goll  and  wife,  in  which  the  latter  dia- 
claimed  any  interest  In  the  property,  and 
the  trial  proceeded  against  J.  H.  (Soli  alona 
Judgment  for  defendant,  and  plaintiff  aih 
peals.    Affirmed. 

A.  R  Crane  and  R.  F.  Haydoi,  both  of  To- 
peka,  and  Maurice  O'Keefe,  of  Atchison,  for 
appellant 

Waggener,  Challlss  &  Brown  and  Oias. 
Conlon,  all  of  Atchison,  for  appellee. 

JOHNSTON,  C.  J.  The  plaintiff,  as  exe- 
cutrix of  the  estate  of  Josephine  Diebolt  de- 
ceased, brought  an  action  agalnA  J.  H.  Goll, 
and  his  wife,  Minnie  Goll,  to  recover  the  pos- 
session of  an  automobile.  After  the  action 
was  brought  Minnie  Goll  disclaimed  any  In- 
terest in  the  automobile,  after  which  the 
trial  proceeded  against  J.  H.  Goll  alone.  Xbe 
defendant  prevailed,  and  plaintiff  appeals. 

[1 , 2]  The  plaintiff  claimed  the  possession 
of  the  car  under  a  chattel  mortgage  executed 
by  the  defendants  for  money  advanced  by 
Josephine  Diebolt  to  pay  for  the  car.  Hie  de- 
fendant claimed  that  the  indebtedness  and 
mortgage  lien  were  forgiven,  that  a  gift  of 
the  interest  was  actually  made  by  her,  and 
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tbat  in  recognitton  of  q>eclal  attention  and 
nursing  given  to  ber  by  the  GoUs  she  re- 
leased her  Interest  and  made  a  complete  gift 
to  the  defendant  Mrs.  Diebolt  was  an  elder- 
ly widow  living  apart  from  her  children,  and 
in  June,  1917,  came  to  live  in  tlie  hotel  kept 
by  the  defendant  She  was  In  poor  health, 
had  many  attacks  of  Ulness,  and  daring  the 
11  months  that  she  was  with  the  defendant 
she  was  cared  for  and  nursed  by  Mrs.  GolL 
Shortly  after  she  came  to  the  hotel  she  as- 
sisted the  defendant  in  the  purchase  of  an 
automobile  by  Joining  him  in  the  execution  of 
a  note  for  |1,100,  being  the  greater  part  of  the 
purchase  price,  and  the  defendant  gave  her  a 
chattel  mortgage  to  secure  the  obligation 
which  she  had  assumed.  According  to  the 
testimony  in  behalf  of  the  plaintiff,  she  was 
frequently  taken  by  defendant  in  the  car  to 
fire  farms  owned  by  her  and  on  numerous 
trips  alxtut  the  city  of  Atchison,  and,  as  one 
witness  said,  rode  in  the  automobile  when- 
ever she  wanted  to  do  so.  She  paid  the  note 
when  it  became  due  and  held  It  and  the  mort- 
gage for  a  time.  The  testimony  for  plaintiff 
is  that  in  recognition  of  the  care  given  her 
she  made  a  will  devising  property  to  the 
Golls,  and  that  later  she  made  a  completed 
gift  of  the  note  and  mortgage  to  the  defend- 
ant Before  her  death  and  while  she  was  in 
a  hospital  in  Kansas  City  she  made  another 
wiU  leaving  no  property  to  the  Golls,  and  at 
the  same  time  gave  instructions  to  reclaim 
the  automobile  under  the  chattel  mortgage. 
It  appears  that  she  had  executed  a  release 
of  the  mortgage,  but  withheld  it  from  record. 
She  admitted  that  she  owed  the  Uolls  for  the 
special  attention  they  had  given  her  and  in- 
dicated a  willingness  to  pay  the  bill. 

The  controlling  question  in  the  case  is  the 
matter  of  the  gift  of  the  note  and  mortgage 
Interest  to  the  defendant  !The  matter  of  gift 
was  discussed  by  the  parties,  and  the  note 
and  mortgage  came  into  the  possession  of  the 
defendant,  but  the  plaintiff  contends  that  the 
gift  was  not  complete,  and  that  this  was 
shown  by  her  direction  that  the  release 
which  Mrs.  Diebolt  executed  was  not  to  be 
recorded  before  her  death,  and  was  recalled 
before  that  event  The  testimony  relating  to 
the  recording  of  the  release  was  competent' 
as  throwing  light  on  her  intention  as  to  the  na- 
ture of  the  £lf t  made  and  whether  or  not  the 
property  was  delivered  to  the  def«idant  with 
the  intention  of  releasing  the  defendant  from 
all  obligation  to  her.    A  record  of  the  release, 


however,  was  not  essential  to  a  valid  and  ef- 
fective gift  if  it  was  made  with  the  intention 
that  it  should  take  Immediate  effect  On  this 
question  the  evidence  was  conflicting,  and  we 
conclude  that  that  produced  by  the  defendant 
is  sufficient  to  uphold  the  verdict  of  the  Jury. 

The  court  instructed  the  Jury  as  to  what 
must  be  shown  to  establish  an  executed  gift 
and  also  with  respect  to  a  conditional  gift 
that  was  not  to  take  effect  until  the  death  of 
the  donor.  They  were  told  that,  if  Mrs.  Die- 
bolt  did  not  in  her  lifetime  make  a  completed 
gift  of  her  interest  in  the  automobile,  bat 
made  it  upon  the  condition  that  it  was  to 
take  effect  on  her  death,  she  was  at  liberty 
to  revoke  and  cancel  it  before  that  time,  and 
if  she  did  so  the  defendant  would  have  no 
right  to  claim  the  property.  The  issue  as  to 
whether  a  completed  gift  had  been  made  was 
fairly  submitted  to  the  Jury. 
,  [3]  Objection  was  made  to  the  testimony 
of  Mrs.  Goll,  the  wife  of  the  defendant  upon 
the  ground  that  she  was  not  a  competent  wit- 
ness to  testify  as  to  transactions  and  com- 
munications with  the  deceased  mortgagee. 
She  had  been  named  as  a  defendant  when  the 
action  was  instituted,  but  before  the  trial 
she  disclaimed  all  interest  in  the  property  In 
question,  and  the  trial  proceeded  as  tf  she 
was  out  of  the  case.  Thereafter  she  was  a 
competent  witness  and  could  testify  as  to 
transactions  and  communications  with  the 
deceased  mortgagee  to  the  same  extent  as  if 
she  had  not  originally  been  named  as  a  de- 
fendant. 

[4]  There  is  a  further  contention  that  cer- 
tain special  findings  as  to  the  recording  of 
the  release  required  a  Judgment  for  plaintiff 
The  Jury  found  that  Mr&  Diebolt  had  given 
a  release  to  one  L.  M.  Baker  and  had  told 
him  that  he  was  to  file  it  if  she  died,  but 
that  if  she  lived  she  might  want  to  recall  it 
That  she  afterwards  did  direct  its  return, 
and  it  was  returned  by  Baker  before  her 
death  and  was  never  recorded.  As  has  al- 
ready been  said,  the  testimony  as  to  record- 
ing the  release  and  its  recall  went  to  the  con- 
tention that  the  gift  was  incomplete,  bat  the 
recording  was  not  essential  to  an  executed 
gift  if  the  property  was  delivered  to  the  de- 
fendant by  the  donee  and  accepted  by  him 
with  the  intention  of  transferring  title  when 
it  was  given.  The  findings  in  this  regard  did 
not  entitle  the  plaintiff  to  a  Judgment 

Judgment  affirmed. 

All  the  Justices  concurring. 
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CORBETT  et  ■!.  v.  SKAGG8  at  al. 
(No.  23700.) 


(Snpreme  Conrt  of  Kansas.    Jnne  10,  1922.) 

(Bytlahu*  hv  the  Court.) 

1.  Wills  «s>523--LegaoleB  h«ld  rnado  to  bone- 
ficlarles  as  Individuals  and  not  as  classos. 

Althoogb  each  of  three  subdivisions  of  a 
will  began  with  the  statement  that  the  testator 
gave  to  the  children  of  a  deceased  brother  or 
sister  the  sum  of  $25,000,  to  be  divided  as 
specified,  and  this  fact  would  indicate  a  par- 
pose  to  treat  the  children  of  each  group  as  a 
class  rather  than  as  individuals,  it  is  held  that, 
bj  reason  of  other  provisions  of  the  will,  and 
especially  because  of  the  name  of  each  bene- 
fidarr  and  the  amount  allotted  to  him  being 
stated,  such  amounts  not  being  nniform  among 
the  members  of  any  of  the  groups,  the  legacies 
are  to  be  regarded  as  made  to  the  beneficiaries 
as  individuals  and  not  as  classes,  and  the 
death  of  one  of  them  without  issue  before  that 
of  the  testator  did  not  cause  his  share  to  go  to 
the  other  members  of  group  to  which  he  be- 
longed. 

2.  Wills  <&=>534,  863— Share  of  resldnary  lega- 
tee, who  dies  without  Issue  before  testator's 
death,  goes  to  surviving  residuary  legatees; 
where  under  will  certain  legatees  have  no 
share  In  residue,  the  rule  that  the  share  of 
a  residuary  legatee,  who  dies  without  Issue 
before  testator,  passes  as  In  ease  of  In- 
testacy does  not  apply. 

The  share  of  a  residuary  legatee,  who 
dies  (witbont  issue)  before  the  death  of  the 
testator,  goes  to  the  surviving  residuaries,  in 
the  absence  of  some  special  provision  of  the 
will  showing  a  diflferent  purpose.  The  rule 
that  such  share  shall  be  disposed  of  as  in  the 
case  of  intestacy  is  rejected,  as  being  in  con- 
flict with  the  established  policy  of  the  court 
to  ascertain  and  give  effect  to  the  actual  inten- 
tion of  the  maker  of  the  will.  Even  if  that 
nde  were  adopted,  it  would  not  be  held  ap- 
plicable where,  as  in  the  present  instance,  the 
will  expressly  provides  that  a  number  of  spe- 
cific legatees  (who  would  also  be  heirs)  shall 
have  no  share  in  the  residue  of  the  estate. 

3.  Wills  «=3863— Lapsed  specHIo  legacies  to 
legatees,  who  are  also  residuary  legatees, 
go  to  other  residuary  legatees. 

The  extension  of  the  rule  referred  to  so 
that  it  shall  require  lapsed  specific  legacies  to 
persons,  who  are  also  residuary  legatees,  to  be 
treated  as  property  undisposed  of  by  the  will, 
is  likewise  rejected  and  held  not  to  be  ap- 
plicable in  any  event  in  the  present  case,  upon 
the  same  grounds. 

Aiq;>eal  from  District  Court,  Barber  County. 

Action  by  Rachel  I*  Corbett  and  others 
against  John  H.  Skaggs,  as  executor,  and 
others.  From  tbe  Judgment  rendered,  defend- 
ants appeal.    Remanded,  wltb  directions. 

McCllntodc,  Quant  &  Logan,  of  Topeka, 
D.  H.  Anderson,  of  Donora,  Pa.,  and  Jobn 
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Bradley  and  B.  J.  Taggart,  both  of  TTelUng- 
ton,  for  appellants. 

Meld  &  Orr,  of  Medicine  Lodge,  and  W.  W. 
Scbwlim,  of  Wdllngton,  for  appellees. 


MASON,  J.  This  Is  an  action  to  obtain  a 
construction  of  the  will  of  Samuel  S.  Klncald. 
Two  nieces  to  whom  specific  legacies  were 
bequeathed,  and  who  were  also  named  among 
the  seven  residuary  legatees,  died  without 
Issue  before  tbe  testator,  and  the  questions  in- 
volved are  as  to  the  proper  disposition  of  tbe 
sliares  of  tbe  estate  which  would  bave  gone 
to  them  if  they  bad  survived  him.  The  trial ' 
court  decided  (1)  that  tbe  amount  of  their 
specific  legacies  should  be  paid  in  equal  parts 
to  their  sister  and  two  brothers  (who  are  the 
plaintiffs  herein),  on  the  theory  that  what 
they  were  to  receive  from  this  source  was  in- 
tended as  a  part  of  a  gift  to  a  clas?  composed 
of  tbe  two  brothers  and  tbe  three  sisters; 
and  (2)  that  what  they  would  bave  received 
as  residuary  legatees  should  be  distributed 
among  tbe  other  residuary  legatees  named  in 
the  will,  in  tlie  same  proportion  as  the  gener- 
al residue.  One  other  legatee  died  before  the 
testator,  but  be  was  survived  by  four  children 
who  take  bis  share  by  representation  (Gen, 
Stat.  1915,  f  11811),  and  for  simplicity  of 
statement  the  matter  will  be  discussed  aa 
though  he  were  still  alive. 

Tbe  plaintiffs,  as  already  Indicated,  are 
tbe  two  brothers  and  tbe  sister  of  tbe  lega- 
tees who  died.  They  appeal  from  tbe  second 
part  of  the  decision  and  contend  that  tbo 
shares  these  two  would  have  received  as  re- 
siduary legatees  -(including  their  specific  leg- 
acies, if  the  trial  court  shall  be  held  to  have 
erred  in  awarding  this  part  of  tbe  estate  to 
tbe  plaintiffs)  should  be  distributed  as  though, 
Samuel  S.  Kincald  had  died  intestate.  The 
defendants  are  the  residuary  legatees  other 
than  the  two  who  died.  They  appeal  from 
tbe  first  part  of  the  decision  and  contend  that 
they  are  entitled  to  all  tbe  property  that 
would  have  gone  to  the  two  legatees  who 
died,  if  they  bad  lived. 

The  testator  left  neither  wife  nor  children. 
Aside  from  a  number  of  minor  specific  lega- 
cies, wbicb  do  not  affect  the  matter  in  con- 
troversy, be  left  bis  whole  estate  to  tbe  three 
living  children  of  a  dead  brother,  James  O. 
Kincald,  one  of  whose  children  also  had  died 
before  the  execution  of  tbe  will,  leaving  a 
number  of  children  for  whom  no  provision 
was  made;  to  tbe  two  children  of  bis  dead 
sister,  Sarah  Bell;  and  to  the  five  children  of 
bis  dead  sister,  Rachel  Rinehart.  The  provi- 
sions wltb  reference  to  these  nephews  and 
nieces  were  ^contained  in  three  subdivisions, 
designated  as  the  fifth,  sixth,  and  seventh,-. 
each  relating  to  one  of  tbe  three  groups  and 
introduced  by  the  words: 

"I  give  and  bequeath  to  the  [now  living,  in 
one  instance]  children  of  my  [brother  in  one- 
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instance,  slater  in  the  otkers,  the  name  I>ein( 
given  in  each  case]  twenty-five  thousand  dol- 
lars, to  b«  divided  among  them  as  follows. 
•    •    ••• 

The  names  of  the  Individual  beneflciariea 
were  given  and  in  none  of  the  three  groapa 
were  the  shares  into  which  the  |2S,000  was 
divided  equal.  The  two  subdivisions  of  the 
will,  which  require  Interpretation,  read: 

"Sixth.  I  give  and  bequeath  to  the  children 
of  my  sister  Rachel  Binehart  twenty-five 
thousand  dollars  to  be  divided  as  follows: 
.  "Benjamin  K.  Binehart,  of  Castle  Bock, 
Montana,  is  to  have  twenty-five  hundred  dol- 
lars ($2,600)  absolutely.  But  he  is  to  have 
no  share  in  the  residue  and  remainder  of  my 
estate. 

"Winfleld  Binehart,  of  ,   Colorado,  is 

to  have  twenty-five  hundred  ($2,500)  dollars 
absolutely,  but  he  is  to  have  no  share  in  the 
residue  and'  remainder  of  my  estate. 

"Mattje  Binehart,  of  Tucson,  Arizona,  is  to 
have  sixty-five  hundred  dollars  ($6,!)00)  abso- 
lutely. 

"Prances  Binehart  of  Tneson,  Arizona,  is 
to  have  sixty-five  hundred  dollars  ($6,500)  ab- 
solutely. It  is  further  my  will  that  if  this 
legatee  (who  is  now  far  gone  with  consump- 
tion) should  die  before  my  estate  is  distributed, 
that  the  sixty-five  hundred  dollars  ($6,500)  be 
added  to  the  share  of  her  sister  Mattie  Bine- 
hart to  compensate  her  for  the  years  of  nurs- 
ing and  care  she  has  bestowed  on  her  sister 
during  her  sickness. 

"Bachel  I*  (commonly  called  Dolly)  Corbett 

of ,  Kentucky,  is  to  have  seven  thousand 

dollars  ($7,000)  absolutely,  but  is  to  have 
no  share  in  the  residue  and  remainder  of  my 
estate." 

"Ninth.  I  give  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate  whereso- 
ever the  same  may  be  situated  to  William  B. 
Kincaid,  Minnie  O.  Preemyer,  Thomas  P.  Kin- 
caid,  Thomas  K.  Bell,  Mrs.  M.  E.  Morse,  Mat- 
tie  Binehart  and  Frances  Binehart,  the  same 
to  be  divided  among  them  in  the  same  propor- 
tion as  their  former  bequests  bear  to  the  whole 
sum  bequeathed  them.  Sixty-three  thousand 
doUars  ($63,000)." 

[1]  The  ordinary  situation  In  which  a  leg- 
acy or  devise  is  regarded  as  made  to  a  class 
rather  than  to  the  individuals  composing  it 
(a  consequence  being  that,  on  the  death  of 
one  member  before  the  testator,  his  share 
goes  to  the  other  members  and  not  to  the  re- 
siduary legatees  or  heirs)  arises  where  a  gift 
Is  made  to  a  group  of  an  uncertain  number 
the  amount  each  is  to  receive  not  being  deter- 
mined. But,  even  if  the  beneficiaries  are 
named,  they  may  be  treated  as  a  class.  If  an 
intention  to  that  effect  is  otherwise  shown. 
40  Cyc.  1473-1475;  28  R.  O.  I/.  260-267.  The 
tests  are  discussed  and  Illustrative  cases  col- 
lected hi  a  note  in  L.  R.  A.  1918B,  234.  The 
effort  of  the  court  is,  of  course,  to  arrive  at 
the  probable  intention  of  the  testator  from  a 
consideration  of  ail  parts  of  the  will.  Here 
the  beneficiaries  are  definitely  ascertained 
and  named,  so  that  they  are  to  be  treated  as 


individuals,  unless  a  different  piorpose  Is  at- 
firmatively  shown  elsewhere  In  the  Instru- 
ment The  fact  that  the  testator  begins  the 
Bubdivisi(Hi  relating  to  each  group  by  stating 
that  he  gives  $25,000  to  the  children  of  bis 
dead  brother  or  sister  tends  to  show  a  col- 
lective treatment  But  in  our  Judgment  this 
is  overcome  by  the  circumstances  that  the 
legatees  are  not  only  individually  named,  the 
amount  each  Is  to  receive  being  stated,  but 
are  apportioned  different  sums,  indicating  a 
plan  not  to  treat  them  equally  or  merely  as 
members  of  a  group,  but,  in  accordance  with 
what  was  regarded  as  appropriate  in  the  case 
of  each  one  considered  individually.  This 
view  we  think  finds  further  support  in  these 
additional  provisions,  indicating  a  different 
treatment  of  the  members  of  each  group:  In 
the  case  of  the  three  children  of  Jhmes  O. 
Kincaid,  two  were  to  recrfve  only  the  Income 
of  the  $10,000  allotted  to  them,  the  principal 
at  his  death  to  go  to  their  children,  while 
the  third  was  given  $5,000  outright  In  the 
case  of  the  two  children  of  Sarah  Bell,  the 
share  of  the  daughter  ($10,000)  was  to  be  in- 
vested by  trustees  for  her  benefit  and,  if  she 
died  without  Issue,  the  principal  was  to  go 
to  the  son,,  to  whom  $15,000  was  given  out- 
right In  the  case  of  the  five  children  of 
Rachel  Binehart  three  were  explicitly  cut  off 
from  any  share  In  the  residue  and  remainder 
of  the  estate,  while  the  other  two  were  named 
as  residuary  legatees,  and  provision  was 
made  that.  If  one  of  them  died  before  the  es- 
tate was  distributed,  her  share  should  go  to 
the  other,  although  the  fact  that  both  died 
before  the  testator,  deprived  this  provision 
of  practical  effect- 

[2]  2.  A  lapsed  legacy  ordinarily  falls  Into 
the  residue  and  inures  to  the  benefit  of  the 
residuary  legatees.  It  is  a  rule  of  the  Kng- 
lisb  ctnnmon  law,  however,  which  has  met 
with  considerable  acceptance  in  this  country, 
that,  on  the  death  before  the  testator,  of  on« 
of  several  residuary  legatees  (who  do  not  take 
Jointly  or  as  members  of  a  class)  his  share 
goes,  not  to  the  others,  but  to  whoever  would 
have  inherited  the  property  In  case  no  will 
bad  been  made.  40  C^c.  1452,  note  68;  28  B. 
C.  U  338,  830,  notes  1  and  2 ;  note  44  Lw  R. 
A.  (N.  S.)  811-813.  In  one  state  the  court 
has  held  to  the  contrary,  but  without  dis- 
cussing the  cases  by  which  the  rule  Is  sup- 
ported. Gray  v.  Bailey,  42  Ind.  349;  Hol- 
brook  V.  McClearey,  79  Ind.  167;  West  ▼ 
West  89  Ind.  629.  See,  also,  Mann  y.  Hyde, 
71  Mich.  278,  39  N.  W.  78.  In  two  states 
the  rule  has  been  abrogated  by  statutes 
Woodward  v.  Congdon,  34  R.  I.  316,  323,  83 
AU.  266,  Ann.  Caa.  19140,  809;  In  re  Jack- 
son, 28  Pa.  DIst  R.  943.  Some  cases  cited 
in  support  of  the  rule  are  affected  by  distinc- 
tions between  lapsed  legacies  and  lapsed  de- 
vises and  some  by  a  failure  to  make  a  dis 
tinction  between  a  legacy  which  lapses  be- 
cause of  death,  which  the  testator  may  be 
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regarded  as  baring  anticipated,  and  one 
which  cannot  be  given  effect  because  void  In 
Itself,  a  condition  be  can  hardly  be  deemed  to 
have  taken  Into  account.  The  rule  has  been 
serorely  criticised  even  by  Judges  and  text- 
writers,  who  have  felt  constrained  to  follow 
It.  See  note  in  81  Yale  Law  Journal,  782; 
also  In  re  Wain's  Estate,  156  Pa.  184,  27  Atl. 
58 ;  Prison  Ass'n  v.  Bussell's  Adm'r,  103  Va. 
563,  49  S.  E.  966;  2  Jarman  on  ^mis  (6th 
Ed.)  1066-1068.  The  grounds  of  such  criU- 
dsm  are  Indicated  in  these  excerpts: 

**•  •  •  It  was  held,  in  Skrymsher  t. 
Northcote,  1  Swanst.  666  (1818),  that  a  lapsed 
portion  of  a  residaary  bequest  went  to  the  next 
of  kin,  and  not  to  the  other  residnary  legatees, 
on  the  gronnd  that  the  latter  were  giren  spe- 
cific portiona  of  the  residnam,  and  could  not 
take  more  by  the  Intent  of  the  will,  and  re- 
ceiving the  beqoest  lo  common  and  not  jointly, 
there  could  be  no  increase  by  survivorship. 
The  rule  thus  established  does  not  commend 
itself  to  soQDd  reasoning,  and  Is  a  sacrifice  of 
the  settled  presumption  that  a  testator  does 
not  mean  to  die  intestate  as  to  any  portion  of 
i^  estate,  and  also  of  his  plain  actnal  intent, 
shown  in  the  appointment  of  general  residn- 
ary legatees,  that  his  next  of  kin  shall  not 
participate  in  the  distribution  at  all.  The 
mle  is  in  fact  a  concession  to  the  set  policy 
of  EngUsb  law,  nowhere  more  severely  assert- 
ed than  in  chancery,  to  keep  the  devolution  of 
property  in  the  regular  channels,  to  the  heir 
and  the  next  of  kin,  whenever  it  can  be  done. 
If  the  question  were  new  in  this  state,  speak- 
ing for  myself  I  should  not  hesitate  to  reject 
the  English  rule  as  wrong  in  principle  and 
subversive  of  the  great  canon  of  construction, 
the  carrying  out  of  the  intent  of  the  testator." 
Cray's  Estate,  147  Pa.  67,  74,  75,  23  AtL  206, 
206. 

"The  English  mle,  as  we  said  in  Gray's  Es- 
tate, 147  Pa.  67,  does  not  commend  itself  to 
sound  reasoning,  or  to  the  preservation  of  the 
testator's  actual  intent,  but  we  found  it  rec- 
ognized and  accepted  in  our  own  cases  before 
these  particulars  in  its  application  arose,  and 
we  felt  ourselves  bound  by  it."  Wain's  Es- 
tate. 156  Pa.  194,  197,  27  Atl.  69,  60. 

"There  is  a  well-known  mle  that  where  resi- 
due is  given  to  tenants  in  common,  and  one  of 
the  tenants  in  common  dies  in  the  testator's 
lifetime,  the  lapsed  share  does  not  go  as  an 
accretion  to  the  gift  to  the  other  tenants  in 
common,  but  it  is  held  that  there  is  an  intes- 
tacy and  the  share  goes  amongst  the  next  of 
Mn.  Tba  is,  there  can  be  no  residue  of  a 
residue.  The  arguments  by  which  this  rule 
was  arrived  at  are  perfectly  intelligible  and, 
one  may  say,  plausible.  Nevertheless  I  think 
that  the  effect  of  it  is  to  defeat  the  testator's 
Intention  in  almost  every  case  in  which  it  is 
applied;  but  it  is  a  mle  by  which  I  am  un- 
doubtedly bound."  In  re  Dunster,  [1009]  1  Ch. 
103.  106,  106. 

In  Aitkin  v.  Sharn  (N.  J.  Ch.)  115  Atl.  912, 
the  rule  was  recognized  as  binding  upon  the 
court  by  reason  of  prior  decisions,  but  was 
held  not  to  be  applicable  in  the  case  there 
under  consideration,  because.  In  describing 
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the  property  disposed  of  by  the  residuary 
clause,  the  phrase  was  Inserted:  "Including 
lapsed  legacies."  Such  a  phrase  has  been 
said  to  be  superfluous,  Inasmuch  as  lapsed 
legacies  ordinarily  fall  Into  the  residue. 
Nlckerson  v.  Bragg,  21  B.  I.  296,  43  AU.  539. 
It  might  r^dily  "be  Interpreted  as  amounting 
merely  to  an  express  declaration  by  the  tes- 
tator that  his  meaning  is  Just  what  the  law 
would  presume  him  to  mean  were  the  phrase 
omitted.  In  the  opinion  in  the  New  Jersey 
case,  however,  it  was  said: 

"Neither  the  Industry  of  counsel  nor  my  own 
examination  have  discovered  any  case  in  this 
state  which  decides  that,  where  a  testator, 
either  by  express  words  or  plain  implication, 
provides  that  gifts  of  the  residue  shall  not 
lapse,  but  shall  sink  into  or  continue  therein, 
the  testator  shall  be  regarded  as  dying  intes- 
tate as  to  such  gifts.  I  feel,  therefore,  at 
liberty  to  give  effect  to  the  intent  of  the  tes- 
tator, regardless  of  the  earHer  English  de- 
cisions above  referred  to.  Taking  the  entire 
will  into  consideration,  it  is  quite  plain  that 
the  testatrix  did  not  intend  to  die  intestate 
as  to  any  portion  of  her  property.  She  an- 
ticipated that  some  of  her  beneficiaries  might 
die  in  her  lifetime,  and  made  provision  for 
such  event,  and  therefore,  in  the  third  para- 
graph, she  not  only  gave  to  her  residuary 
devisees  and  legatees  all  the  rest,  residue,  and 
remainder  of  her  estate,  both  real  and  per- 
sonal, in  certain  proportions,  but  she  expressly 
provided  tint  sucb  residue  should  include 
lapsed  legacies."     115  Atl.  015. 

This  court  has  not  heretofore  had  occasion 
to  decide  whether  to  follow  the  rule  requir- 
ing the  lapsed  share  of  one  of  several  residu- 
ary legatees  to  be  treated  as  property  undis- 
I)08ed  of  by  the  will.  We  might  now  avoid 
deciding  that  question  by  holding — as  we 
think  the  facts  Justify — that  In  any  event, 
there  are  special  features  of  the  wlQ  under 
consideration  which  would  require  a  decision 
in  favor  of  the  surviving  residuary  legatees. 
One  of  them  is  the  circumstance  that  the  res- 
idue of  the  estate  Is  larger  than  the  part  dis- 
posed of  by  specific  legacies,  which  gives  add- 
ed force  to  the  presumption  that  the  testator 
refrained  from  giving  all  his  property  to  the 
reslduarles  only  for  the  sake  of  the  partic- 
ular legatees.  More  important  however  is 
this  consideration:  Of  the  ten  nieces  and 
nephews  to  whom  specific  legacies  were  giv- 
en, seven  were  also  made  residuary  legatees. 
In  the  case  of  each  of  the  other  three,  the 
language  relating  to  the  specific  legacy  was 
followed  by  the  express  stat«nent  that  the 
legatee  "is  to  have  no  share  In  the  residue 
and  remainder  of  my  estate."  Although  this 
provision  might  be  open  to  interpretation  as 
a  mere  express  statement  of  what  would  be 
Implied  without  It,  we  regard  It  as  showing 
affirmatively  that  the  testator  did  not  wish 
the  three  legatees  referred  to  to  receive  more 
than  the  specific  amount  allotted  to  them. 
And  from  bis  expressly  indicating  that  these 
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tbred  were  to  receive  nothing  from  the  resi- 
due, It  may  be  inferred  that  It  was  not  his 
purpose  that  any  unnamed  heirs  should  be 
more  favored  In  this  regard.  But  while,  in 
our  view,  these  specific  provisions  of  the  will 
plainly  show  the  testator  Iqtended  that  the 
three  legatees,  who  were  not  Included'  among 
the  residuaries,  should  receive  no  more  of 
his  estate  than  the  sums  specifically  set  apart 
to  them,  we  think  If  these  provisions  had 
been  omitted  the  same  purpose  would  have 
been  sufficiently  clear.  We  prefer  to  rest  our 
decision  upon  the  general  principal  rather 
than  upon  exceptional  features  of  the  partic- 
ular case. 

[3]  We  re^rd  the  rule  that  lapsed  shares 
of  deceased  residuary  legatees  shall  be  treated 
as  Intestate  property  as  In  direct  conflict  with 
the  one  to  which  this  court  is  definitely  com- 
mitted, that  the  actual  purpose  of  the  tes- 
tator, so  far  as  it  can  be  ascertained,  must 
be  given  effect  The  presumption  against  in- 
testacy of  any  part  of  the  estate  is  a  means 
of  carrying  out  this  policy  which  is  disre- 
garded by  taking  lapsed  legacies  out  of  the 
residue  for  the  benefit  of  those  who  would 
inherit  from  the  decedent  in  the  absence  of 
a  will.  The  reasons  for  allowing  lapsed  spe- 
cific legacies  to  fall  into  the  residue  apply 
with  equal  force  in  favor  of  allowing  all  the 
residue  to  go  to  the  surviving  residuary  lega- 
tees in  the  case  of  the  death  of  one  of  them. 
Instead  of  turning  over  a  part  of  it  to  per- 
sons for  whom  other  provision  had  been 
made,  or  who  had  not  been  referred  to  in  the 
will  at  all.  The  statement  sometimes  made 
in  support  of  the  latter  practice — that  the 
share  of  a  deceased  residuary  legatee  cannot 
fall  into  the  residue,  because  it  is  itself  a 
part  of  the  residue — appears  rather  to  play 
upon  words  than  to  point  out  any  real  diffi- 
culty. The  result  of  these  views  is  the  ap- 
proval of  the  ruling  of  the  court,  distribut- 
ing the  residue  of  the  estate  among  the  re- 
siduary legatees  who  survived  the  testator. 

3.  It  remains  to  determine  the  disposal  of 
the  amounts  of  the  specific  legacies  to  the 
nieces  who  died  before  the  testator.  The 
plaintiffs  contend  that.  If  this  money  is  not  to 
be  paid  to  them  as  being  a  part  of  a  gift  to 
a  class  of  wlilch  they  are  members,  then  it 
should  be  treated  as  undisposed  of  property, 
and  descend  according  to  the  statute  in  case 
of  intestacy.  In  support  of  this  contention, 
they  invoke  a  rule  which  has  been  adopted 
by  some  state  courts  under  wliich,  where  one 


to  whom  a  specific  legacy  is  given,  and  who  H 
also  a  residuary  legatee,  dies  before  the  tes- 
tator without  issue,  the  specific  legacy  as 
well  as  the  share  of  the  residue  goes  to  tlie 
heirs.  40  Cyc.  1948,  note  42,  second  para- 
graph from  end;  28  B.  O.  L.  838,  note  3 :  note 
44  li.  B.  A.  (N.  S.)  814:  Schouler  on  WlUs.  | 
519,  note  7.  This  rule  is  but  an  extension 
or  special  application  of  that  already  dis- 
cussed and  must  fall  with  it  It  appears  to 
have  originated  in  Craighead  v.  Given,  10 
Serg.  &  R.  (Pa.)  351.  Of  the  only  two  cases 
there  dted  (which  were  said  to  be  directly  is 
point)  one  arose  upon  the  death  of  two  of  the 
four  persons  to  whom  the  entire  personal  es- 
tate was  given  and  the  other  upon  the  death 
of  a  residuary  legatee  to  whom  no  specific 
bequest  had  been  made.  In  the  (pinion  it 
was  said: 

"That  the  disposition  of  the  residue  con- 
templated a  residue  arising  from  the  death  of 
any  one,  is  inconsistent  with  the  division  of 
it  among  all  the  legatees.  To  bequeath  to 
fillza  Semple  [fo  whom  a  specific  snm  was  left 
and  who  was  also  one  of  several  residuary 
legatees]  a  portion  of  a  residue  happening  in 
consequence  of  her  own  death,  is  a  constnie- 
tion  which  can  never  be  supported;  yet  roch 
would  be  the  fact,  if  this  be  the  Jnst  con- 
struction."   10  Serg.  &  B.  354. 

We  regard  the  reasoning  as  artificial — the 
making  of  verbal  difficulties.  The  reduction 
of  the  number  of  those  who  are  to  share  the 
residue  does  not  afTect  the  force  of  the 
grounds  upon  which  a  lapsed  legacy  Is  held 
to  fall  into  it  Instead  of  becoming  intestate 
property.  However,  If  the  rule  that  lapsed 
portions  of  the  residuary  legacy  go  to  the 
heirs  should  not  only  be  accepted  but  also 
extended  so  as  to  apply  as  well  to  lapsed 
specific  legacies  to  persons  who  are  also  re- 
siduary legatees,  we  think  the  special  provi- 
sions of  the  will  under  consideration  already 
referred  to  are  sufficient  to  take  the  case  out 
of  the  extension  to  the  rule  as  well  as  the 
rule  itself.  The  lapsed  legacies,  both  spedflc 
and  residuary,  should  therefore  be  distribut- 
ed among  the  surviving  residuary  legatees  in 
the  proportion  indicated  in  the  will. 

The  cause  la  remanded,  with  directions  to 
modify  the  judgment  in  accordance  herewitlL 
The  costs  of  the  appeal  as  well  as  of  the  case 
in  the  district  court  may  properly  be  regard- 
ed as  a  part  of  the  expense  of  administration, 
and  will  be  taxed  against  the  executor,  to  bs 
paid  from  the  assets  of  the  estate. 

All  the  J^istices  concurring. 
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MARLER  V.  STEWART  FARM  MORTGAGE 
CO.  et  al.  FECHTER  v.  SAME.  CRUM- 
RiNE  V.  SAME.     (No«.  23636-23638.) 

(Supreme  Court  of  Kansas.     June  10,  1922. 
Rehearing  Denied  July  8,  1922.) 

(B»Uahu$  hy  the  Court.) 

1.  Appearance  ®s>26— Petition  to  sot  aside 
a  Judgment  avaiast  nonresident  on  ground 
tliat  affidavit  was  false  lield  properly  denied. 

A  petition  to  set  aside  a  judgment  ob- 
tained in  attachment  proceedings  against  a 
nonresident  on  the  grounds  that  the  afBdavit 
for  the  attachment  was  false  and  the  judgment 
therefor  void  held  to  have  been  properly  de- 
nied. 

2.  Appearance  <S=98 (8)— Defendant,  by  aileg- 
Ing  that  material  allegations  of  petition  were 
false,  and  denying  averment  of  ownership 
of  property  attached,  submitted  Mmself  to 
the  jurisdiction  of  the  oonrt. 

A  defendant  who  moves  to  set  aside  a  judg- 
ment for  want  of  juHsdiction  over  him,  and 
as  one  of  the  grounds  of  his  motion  alleges 
that  some  of  the  material  allegations  of  the 
petition  were  false,  and  denies  the  averment 
of  ownership  of  the  property  attached  as  set 
forth  in  the  petition,  is  held  thereby  to  submit 
himself  to  the  jurisdiction  of  the  court 

3.  Judgment  (8=>I7(9)— On  service  by  publica- 
tion not  void  because  affidavit  for  publication 
Is  false. 

The  settled  rule  is  followed  that  a  judg- 
ment obtained  on  publication  service  is  not 
void  because  the  affidavit  for  publication  is 
false. 

Appeal  from  District  Court,  Shawnee 
County;  James  A.  McOlure,  Judge. 

Suits  by  S.  C.  Marler,  A.  H.  Fechter,  and 
Sam  Crumrlne  against  the  Stewart  Farm 
Mortgage  Company  and  another.  From  Judg- 
ment denying  defendant's  petition  to  set 
aside  the  service  by  publication  and  the  judg- 
ment rendered  thereon  In  action  by  first- 
named  plaintiff,  and  from  the  judgments  ren- 
dered in  the  other  two  actions,  the  defend- 
ants aiq;>eaL    Affirmed. 

D.  B.  Hlte,  John  S.  Dean,  and  Harry  W. 
Colmery,  all  of  Topeka,  for  appellants. 

A.  E.  Crane  and  Ouy  Bradford,  botb  of  To- 
peka, for  appellee. 

WEST,  J.  The  plaintiff  sued  the  defend- 
ant land  company,  the  W.  E.  Stewart  Farm 
Mortgage  Ccxnpany,  and  W.  E.  Stewart,  al- 
leging that  the  land  company  was  a  nonresi- 
dent with  no  office  or  place  of  business  In 
Kansas;  that  the  farm  mortgage  company 
was  a  Missouri  corporation  having  Its  offices 
and  principal  place  of  business  at  Kansas 
City,  Missouri,  and  was  a  nonresident;  that 
tbe  defendant  W.  B.  Stewart  was  a  nonresi- 
dent of  Kansas;  that  the  land  company  was 
eugaged  In  the  sale  of  Texas  lands ;  that  tbe 


mortgage  company  was  organised  by  Its 
stockholdeis  and  Stewart  for  the  purpose  of 
holding  title  to  their  lands;  and  that  Stew- 
art was  an  officer  and  director  of  both  corpo- 
Tatlona  The  petition  stated  that  Jiist  prior 
to  October,  1917,  the  defendants,  for  the  pur- 
pose of  Inducing  the  plaintiff  to  purchase 
'some  of  their  Texas  lands  throogh  its  officers 
and  agents  and  Stewart,  personally,  fraudu- 
lently represented  to  him  that.  If  he  would 
purchase  a  certain  tract  of  land  containing 
40  acres,  he  could  raise  three  crops  of  broom 
com  thereon  each  year;  that,  under  the  wa- 
ter rights  and  rights  thereto  to  be  conveyed 
to  this  plaintiff  by  them,  the  plaintiff  could 
get  water  to  raise  such  crops  from  the  irriga- 
tion company  whenever  needed,  and  that  he 
would  not  have  to  pay  for  tbe  water  rigbts 
until  he  had  produced  $10,000  worth  of  prod- 
ucts on  the  land;  that  there  was  a  rural 
route  by  bis  place,  and  that  tbe  laud  was 
worth  $250  an  acre,  and  the  plaintiff  could 
raise  75  bushels  of  corn  an  acre,  and  In  addi- 
tion thereto  could  raise  a  winter  crop ;  that, 
relying  on  the  truth  of  these  representations, 
be  made  a  written  contract  for  the  purchase 
of  the  land ;  that  each  and  all  of  such  repre- 
sentations were  false,  and  not  Intended  to  bo 
carried  out  by  the  defendants,  and  made  for 
the  purpose  of  Inducing  him  to  sign  the  con- 
tract, and  the  defendants  knew,  or  ought  to 
have  known,  that  sadi  representations  were 
false  and  fraudulently  made,  and  that  he  re- 
lied on  them  without  knowing  of  their  falsi- 
ty, and  entered  Into  the  contract,  giving  In 
cash  and  notes  $10,000  for  the  land,  and  tbat 
he  had  been  damaged  in  that  sum,  for  which 
he  asked  judgment  He  alleged  that  the  de- 
fendants owned  certain  real  estate  In  Kan- 
sas, title  being  held  either  In  Stewart  or  tbe 
mortgage  company,  describing  certain  lands 
In  Shawnee  county. 

The  attorney  for  the  plaintiff  made  an  affi- 
davit for  publication,  settlug  forth  therein 
that  tbe  cause  of  action  was  based  upon  the 
deceitful  and  false  representations  by  which 
the  defendants  secured  from  tbe  plaintiff 
$10,000  in  cash  and  notes  for  little  or  no  con- 
sideration, and  that  be  believed  tbe  claim 
was  just  and  tbe  plaintiff  ought  to  recover 
substantially  that  amount;  that  the  defend- 
ants and  each  of  them  were  nonresidents  of 
Kansas,  and  tbat  the  defendant  corporations 
were  foreign  corporations,  organized  under 
the  laws  of  Missouri,  but  bad  been  doing 
business  In  Kansas.  Pursuant  to  this  affida- 
vit an  attachment  order  was  Issued  and  an 
affidavit  for  service  by  publication  was  filed 
by  tbe  same  attorney,  setting  forth  tbat  this 
was  an  action  brought  under  section  78  of 
the  Civil  Code  (Gen.  St  1015, 1 6969)  against 
a  nonresident  of  tbe  state  and  foreign  cor- 
porations; that  certain  lands  had  been  at- 
tached, describing  them;  that  the  plaintUt 
sought  to  sell  them  to  satisfy  his  claim,  and 
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averred  tbat  summonB  conM  not  be  had  npon 
them  within  this  state. 

On  Jnne  19,  1920,  proof  of  service  by  pub- 
lication was  filed  showing  tbat  constructive 
service  by  publication  had  been  had.  On 
August  23  Judgment  by  default  was  taken 
against  W.  E.  Stewart  Land  Company,  a  coi> 
poratlon,  the  Stewart  Farm  Mortgage  Com- 
pany, a  corporation,  and  W.  B.  Stewart  The 
journal  entry  recited  that  all  the  deftodants, 
except  W.  EL  Stewart,  made  default;  that 
the  plaintiff  offered  Us  evidence  In  support 
of  his  petition  and  rested  his  case.  fTbe 
court  found  that  due  service  had  been  had 
npon  the  Stewart  Mortgage  Company,  the 
land  company,  and  W.  E.  Stewart,  foreign 
corporations,  and  nonresidents,  by  publica- 
tion as  provided  by  law,  the  proof  of  which 
was  examined  and  approved.  The  court  fur- 
ther found  that  the  allegations  of  the  peti- 
tion were  true,  and  the  plaintiff  was  entitled 
to  recover  as  prayed  for  therein;  that  the 
defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  $11,950,  with  interest,  and  that 
the  property  should  be  sold  to  satisfy  such 
claim;  and  it  was  therefore  adjudged  that 
the  W.  E.  Stewart  Land  Company,  the  Stew- 
art Farm  Mortgage  Company,  and  W.  B, 
Stewart  were  each  Indebted  to  the  plaintiff 
in  the  sum  of  (11,950;  that  the  real  estate 
of  the  defendants  was  duly  and  legally  at- 
tached In  this  action,  and  the  same  should  be 
sold  to  satisfy  the  action.  The  cause  of  ac- 
tion was  ordered  to  t>e  continued  as  to  the 
W.  E.  Stewart  Investment  Company  for  fur- 
ther proceedings  and  trial. 

On  January  8,  1921,  W.  B.  Stewart  and  the 
Stewart  Farm  Mortgage  Company  filed  a  pe- 
tition to  set  aside  the  service  by  publication 
and  the  Judgment  rendered  thereon.  Among 
the  allegations  were  the  following: 

"(3)  That  in  Ms  petition  and  affidavit  for 
attachment  filed  in  this  cause  the  plaintiff 
fraudulently,  wrongfully,  and  falsely  alleged 
the  joinder  of  year  petitioners  with  the  W.  B. 
Stewart  Land  Company  in  respect  to  the  facts 
and  representations  therein  alleged  to  have 
been  made  to  plaintiff. 

"(4)  That  neither  W.  B.  Stewart  nor  any 
officer,  agent,  or  representative  of  the  Stewart 
Farm  Mortgage  Company  were  present  at  the 
making  of  any  of  the  alleged  representations 
stated  in  the  petition,  and  that  neither  your 
petitioner,  W.  B.  Stewart,  nor  any  officer, 
agent,  or  representative  of  the  Stewart  Farm 
Mortgage  Company  made  any  statements 
whatever  in  connection  with  the  facts  and  rep- 
resentations therein  alleged,  and  neither  of 
your  petitioners  have  now  or  ever  have  had 
any  real  or  substantia]  interest  in  the  pre- 
tended cause  of  action  set  out  in  said  petition 
adverse  to  the  plaintiff. 

"(6)  That  the  plaintiff  made  all  of  said 
(randnlent,  wrongful,  and  false  allegations  for 
the  purpose  of  causing  to  be  issued  out  of  this 
court  an  attachment  of  real  estate  of  said  W. 
E.  Stewart  in  Shawnee  county,  as  a  mere  pre- 
tense for  constructive  service  by  publication 
on  all  the  defendants  in  this  cause,  and  by 


such  abuse  of  Its  process  wrongfully  attempt- 
ed to  confer  Jurisdiction  npon  this  court  which 
otherwise  it  would  not  have." 

After  certain  other  allegations  came  the 
prayer  aa  follows: 

"Whereupon  your  petitioners,  appearing 
specially  for  the  purpose  of  this  petition  only, 
ask  tliis  court  to  set  aside  the  irabiication  no- 
tice for  service  and  the,  constmotive  service 
thereby  secured,  and  that  this  court  set  aside 
the  said  Judgment  entered  against  your  peti- 
tioners for  want  of  jurisdiction  in  this  court 
to  render  said  judgment." 

rhis  petition  was  properly  verified,  and  on 
January  14,  1921,  W.  El  Stewart  and  the 
Farm  Mortgage  Comi>aiiy  filed  an  amendment 
thereto  as  follows: 

"And  now  comes  W.  B.  Stewart,  and  the 
Stewart  Farm  Mortgage  Company,  and  by  way 
of  amendment  to  their  motion  and  special  ap- 
pearance filed  herein  on  January  8,  1921,  say 
that  inadvertently  the  allegation  is  made  in 
said  motion  that  the  real  estate  de8cril)ed  and 
mentioned  therein  was  owned  by  W.  B.  Stew- 
art; that  in  truth  and  in  fact  the  legal  title  of 
said  real  estate  is  in  the  said  W.  B.  Stewart, 
but  he  holds  the  same  In  trust  for  the  Stewart 
Farm  Mortgage  Company  mentioned  in  said 
affidavit;  and  these  moving  defendants  so  ap- 
pearing specially  and  for  the  purpose  only  of 
this  motion  and  amendment  asic  that  said 
motion  be  considered  as  amended  as  herein 
stated." 

This  amendment  was  supported  by  affida- 
vit 

On  January  22,  1921,  the  petition  of  W.  B. 
Stewart  and  the  Stewart  Farm  Mortgage 
Company  came  on  for  hearing.  The  attorney 
for  the  plaintiff  objected  to  any  evidence  In 
support  of  the  motion,  and  moved  the  court 
to  overrule  the  same,  for  the  reason  that  by 
these  motions  they  bad  entered  a  general  ap- 
pearance in  the  cases,  and  the  questions 
raised  by  the  petition  with  reference  to  the 
facts  alleged  therein  had  been  settled,  and 
the  Judgment  rendered  was  res  adjudlcata  of 
those  facts. 

On  February  19,  1921,  the  court  rendered 
Judgment  sustaining  the  objection  to  any 
evidence  in  support  of  the  petition,  and  over- 
ruled it  From  this  ruling  the  defendants  the 
Stewart  Farm  Mortgage  Company  and  W.  E, 
Stewart  appeal.  They  assign  aa  error  the 
sustaining  of  the  objection  to  the  introduc- 
tion of  evidence  and  the  overruling  of  the  pe- 
tition to  set  aside  service  by  publication,  and 
the  Judgment  rendered  theretm.  The  three 
cases,  Nos.  23636,  23637,  and  23638,  Involve 
the  same  questions,  and  will  be  eonaldered 
and  determined  together. 

The  defendants  argue  that  as  the  statute 
provides  for  service  by  publication  on  non- 
resident owners  and  attachment  only  when 
they  have  property  or  debts  owing  than  in 
this  state,  if  they  had  no  pnqporty  or  debts 
in  fact  they  are  not  subject  to  the  Jurisdic- 
tion of  our  courts.    While  they  concede  the 
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cxtstence  of  the  statutory  ground  against  the 
Stewart  Farm  Mortgage  Company,  they  con- 
tend the  Joinder  of  the  other  parties  was 
baseless,  and  therefore  void. 

The  plalntifr  refers  to  the  grounds  of  the 
motion  to  set  aside  the  Judgment,  and  says 
that  the  defendants,  by  incorporating  non- 
Jurisdictional  matters,  subjected  themselves 
to  the  Jurisdiction  of  the  court  farther, 
that  the  attachment  atHdavit  and  affidavit 
for  publication  must  now  be  taken  as  true, 
and  their  verity  cannot  be  inquired  into, 
since  the  court  considered  them  as  true,  and 
entered  Judgment  on  the  strength  thereof; 
that,  even  If,  as  a  matter  of  fact,  the  com- 
plaining defendants  had  no  property  here, 
this  would  not  render  the  Judgment  void,  or. 
In  other  words,  the  untruthfulness  of  the  af- 
fidavit could  not  have  that  effect  In  Cohen 
V.  {Trowbridge,  6  Kan.  385,  the  motion  to 
set  aside  the  Judgment  was  based  on  the 
grounds,  among  others,  that  the  affidavit  was 
defective,  the  publication  notice  was  defec- 
tive, and  that  the  defendant  had  no  interest 
In  the  property  taken  by  the  Judgment  The 
court,  speaking  by  Kingman,  C.  J.,  said: 

"The  fifth,  sixth,  seventh,  and  eighth  grounds 
of  his  motion  go  to  the  merits  of  the  case,  and 
to  qnestioDs  of  irresularity  in  the  proceed- 
ings, other  than  jurisdictional  ones;  therefore 
it  must  be  held  to  be  such  an  appearance 
as  waived  the  defective  notice  of  publication." 
6  Kan.  394. 

life  Association  v.  Lemke,  40  Kan.  142,  19 
Pac.  337,  is  to  the  same  effect.  In  National 
Bank  v.  Peters,  51  Kan.  62, 32  Pac.  637.  hold- 
ing that,  after  the  seizure  of  property  and 
Judgment  and  due  service  by  publication,  the 
Judgment  and  proceedings  are  conclusive  up- 
on the  parties  to  the  action  and  their  privies. 
It  was  said: 

"It  It  were  competent  for  Peters,  in  the  pro- 
ceedings to  determine  the  priority  of  the  at- 
tachment Hens,  to  show  by  ex  parte  affidavits 
that  he  had  no  interest  in  the  property  at- 
tached by  the  bank  which  was  seized  and  sold 
as  his  property,  then  Schaeffer  had  also  the 
right  to  make  proof  In  the  same  way,  and 
show  that  be  had  no  interest  in  the  property 
seized  and  sold.  The  result  would  be  that 
upon  ex  parte  affidavits  in  collateral  proceed- 
ings, after  seizure,  judgment  and  s^e,  such 
Judgment  and  all  proceedings  thereunder  might 
be  set  aside  and  vacated.  If  such  were  the 
law,  attachment  proceedings  against  nonresi- 
dents might  be  wholly  abortive."  51  Kan.  69, 
32  Pac.  638. 

In  Frazler  v.  Douglass,  57  Kan.  809,  48 
Pac.  36,  the  defendant  undertook  to  make  a 
special  appearance  to  set  aside  the  service  of 
summons,  but  in  bis  affidavit  be  said  be  was 
the  owner  In  fee  of  the  land  described,  and  In 
possession,  and'  that  the  plaintiff  had  no 
right  or  title  thereto.    The  court  said: 

"Where  a  defendant  alleges  and  submits  to 
the  court  matters  that  are  nonjurisdictional, 
he  recognizes  the  general  jurisdiction  of  the 
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court  and  waives  all  irregolarities  wUdi  may 

have   intervened  in  bringing  him  into  court" 

,57  Kan.  811,  48  Pac.  87. 

That  a  decree  quieting  title  to  real  estate 
upon  publication  service  Is  not  void  because 
the  affidavit  for  publication  is  untrue  was  de- 
cided in  Davis  v.  Land  Co.,  76  Kan.  27,  90 
Paa  766.  The  argument  was  made  that  stat- 
ute contemplated  publication  service  on  those 
only  who  are  in  fact  nonresidents  and  cannot 
apply  to  residents,  and  the  filing  of  false  affi- 
davits cannot  ccmfer  Jurisdiction,  but  it  was 
held: 

"Whether  a  defendant  Is  a  nonresident  or 
not  is  a  question  of  fact,  which  must  be  de- 
termined by  testimony  before  constructive  serv- 
ice can  be  completed;  and  the  only  evidence 
required  by  the  statute  to  establish  this  fact 
is  the  affidavit  prescribed  by  section  73  of  - 
the  Code.  •  *  *  When  snch  an  affidavit  has 
been  filed,  and  notice  given  as  provided  by  sec- 
tion 74  of  the  Code,  *  •  •  and  the  pro- 
ceeding has  been  examined  and  approved  by 
the  court  as  required  by  section  75  of  the 
Code,  •  •  •  then  jurisdiction  exists. 
*  *  *  The  question  whether  the  facts  stat- 
ed in  the  affidavit  are  true  or  not  is  immate- 
rial until  challenged  in  some  recognized  legal 
proceeding  for  the  vacation  of  valid  judg- 
ments."   76  Kan.  30-31,  90  Pac.  768. 

In  Bamett  v.  Insurance  Co.,  78  Kan.  630, 
97  Pac.  962,  10  years  after  a  foreclosure  bad 
been  taken  against  certain  minors  upon  de- 
fault, one  of  them  who  had  come  of  age 
moved  to  vacate  the  Judgment  one  ground 
being  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
motion  was  denied  because  the  second  ground 
constituted  a  general  appearance,  and  cured 
the  defective  service.  That  fraud  practiced 
by  a  successful  party  must  be  collateral  to 
the  Issues  involved  in  the  action  on  which 
Judgment  is  founded  was  decided  in  Garrett 
V.  Minard,  82  Kan.  838,  108  Pac.  80,  and  it 
was  held  that  the  defendant  In  such  a  Judg- 
ment taken  by  default  could  not  have  it  set 
aside  because  the  allegations  In  the  plaintiff's 
petition  were  untrue.  The  Chief  Justice  said 
in  the  opinion: 

"There  would  be  no  finality  in  a  judgment 
and  no  end  of  litigation  if  the  contrary  view 
were  taken."    82  Kan.  841,  108  Pac  81. 

In  Schultz  V.  Stlner,  97  Kan.  556,  156  Paa 
1073,  in  bis  motion  to  set  aside  the  Judgment 
the  defendant  undertook  to  appear  q)eciaUy 
to  ask  relief  on  the  ground  that  he  was  not 
liable  on  the  note  sued  on,  and  it  was  held 
that  he  thereby  placed  himself  in  the  same 
position  as  if  he  had  appeared  at  the  trial. 
See,  also,  Oooden  t.  Lewis,  101  Kan.  482, 167 
Pac.  1133. 

[1, 2]  Here,  in  the  petition  to  set  aside  the 
service  and  Judgmoit,  Stewart  and  the  farm 
mortgage  company  allege  that  neither  was 
present  at  the  making  of  the  alleged  false 
representations  set  up  in  the  petition,  and 
that  neither  of  them  had  ever  had  any  real 
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or  substantial  Interest  In  the  cause  of  action, 
and  that  tbe  property  in  troth  belongs  to 
Stewart  personally.  In  the  amendment  to 
the  motion  they  say  the  former  allegation 
that  the  property  belonged  to  Stewart  was  a 
mistake,  and  that  it  in  fact  belongs  to  him 
in  trust  for  the  Stewart  Farm  Mortgage  Com- 
pany. The  .affidavit  for  Jpublilcattion  was 
based  on  alleged  false  representations  and 
the  consequent  procurement  of  $10,000  from 
the  plaintiff,  the  nonresidence  oC  the  de- 
fendants, and  the  ownership  of  the  property 
attached;  and  the  court  not  only  approved 
the  service,  but  found  that  the  allegations  of 
the  petition  were  true.  So  the  petition  to  set 
aside  the  service  and  Judgment  presented 
the  issue  as  to  the  truthfulness  of  the  peti- 
tion and  the  .affidavit  for  publication,  and  al- 
'  so  the  question  as  to  who  owned  the  property 
attached. 

[3]  It  is  settled  law  in  this  state  that  a 
Judgment  is  not  void  l>ecause  obtained  by 
false  testimony,  and  that  the  Judgment  ren- 
dered on  publication  service  is  not  void  be- 
cause the  affidavit  for  publication  was  false. 
It  is  equally  well  settled  that,  when  a  defend- 
ant moves  to  set  aside  the  Judgment  on  non- 
Jurisdictional  as  well  as  Jurisdictional 
grounds,  he  can  no  longer  successfully  claim 
that  the  court  has  no  Jurisdiction  over  him. 

While,  therefore.  It  Is  true,  as  arg^ued  by 
the  defendants,  that  attachment  can  be  had 
only  when  the  debtor  has  property  in  this 
state,  it  is  equally  true  when  an  affidavit  in 
proper  form  is  presented  and  favorably 
passed  on  by  the  court  a  petition  alleging 
fraud,  nonresidence,  and  ownerslilp  of  the 
pr(^)erty  here  is  presented  to  and  passed  up- 
on by  the  court,  and  found  to  be  true,  and 
Judgment  thereupon  rendered,  the  actual  non- 
ownership  of  such  property  or  actual  falsity 
of  the  affidavit  do  not  render  the  Judgment 
void.  It  is  conceded  the  court  had  Jurisdic- 
tion of  one  of  the  defendants,  but  the  com- 
plaint is  that,  by  virtue  of  false  affidavits 
and  allegations,  the  complaining  dcfoidants 
were  wrongfully  Joined  as  parties.  But  the 
real  effect  of  such  allegations  and  affidavits, 
together  with  the  averments  of  the  defend- 
ants' motion,  was  as  already  indicated. 

The  ruling  of  the  trial  court  was  in  ac- 
cordance with  these  settled  principles,  and  is 
therefore  affirmed. 

All  the  Justices  concurring. 


(lU  Kan.  444) 
MILLER  et  al.  v.  PARVIN.    (No.  23820.) 

(Supreme  Court  of  Kansas.    Jnne  10,  1922.) 

(Syttaiu$  by  the  Court.) 

I.  Animals  «=»55  —  Evldeaee  held  to  sustain 
Judgment  for  trespass. 
Testimony  examined,  and  held  sufficient  to 
sustain  the  finding  as  to  the  sufficiency  of  the 


fence,  the  value  of  the  cane  destroyed,  and  the 
judgment  rendered. 

2.  Animals  <s=>53— Owner  bound  to  prevent 
trespass. 
In  herd  law  counties  the  liability  of  the 
owner  of  live  stocic  for  trespass  committed  by 
bis  cattle  upon  the  crops  of  an  adjoining  land- 
owner is  the  same  as  at  common  law,  such  own- 
er being  bound  at  tiia  pexil  to  keep  liis  cattle 
from  committing  such  trespass. 

Appeal  from  District  Court,  Ness  (bounty. 

Action  by  William  H.  Miller  and  another 
against  Ed  Parvin.  Judgment  for  plaintiffs, 
and  defendant  appeals.    AArmed. 

Madison  &  Van  Biper,  of  Dodge  City,  for 
appellant. 
Iiorin  T.  Peters,  of  Ness  City,  for  app^ees. 

WEST,  J.  The  defendant  appeals  from  a 
Judgment  for  damages  alleged  to  have  been 
caused  by  his  cattle  destroying  the  plain- 
tilTs  cane. 

The  petition  alleged  that  in  Deconber, 
1918,  he  allowed  his  cattle  to  escape  unlaw- 
fully and  trespass  on  the  plaintiffs*  land  and 
destroy  20  tons  of  cane,  to  the  plaintiffs' 
damage  of  $600.  The  answer  was  a  general 
denial. 

Claude  Miller  testified  that  on  December 
3d  he  found  S  or  6  steers  In  the  plaintiffs' 
field.  There  were  135  shocks  of  cane;  he 
saw  the  field  the  next  month,  and  there  was 
nothing  left  except  2  or  S  little  piles  that 
stuck  up  through  the  snow;  the  fence  sepa- 
rating the  plaintiffs'  field  from  the  defend- 
ant's pasture  was  made  of  two  wires  on  stone 
posts ;  about  the  17th  of  December  he  drove 
out  45  head  of  cattle  the  first  time  he  saw 
them  in  the  field,  and  there  were  close  to  a 
hundred  the  next  time. 

The  case  was  tried  by  the  court  and 
taken  under  advisement,  and  findings  of  fact 
were  made  to  the  effect  that  the  defendant's 
cattle  destroyed  a  large  part  of  the  plain- 
tiffs' crop  of  cane  of  20  acres,  which  pro- 
duced about  14  tons,  worth  $30  a  ton,  the 
total  value  of  the  cane  destroyed  being  $330; 
that  the  defendant's  fences  were  not  suffi- 
cient to  restrain  the  cattle,  and  that  the 
herd  law  was  in  effect;  that  they  were  run- 
ning at  large  within  the  meaning  thereof. 

The  court  found  that  there  were  20  acres 
producing  about  14  tonsr,  worth  $30  a  ton, 
and  gave  the  plaintiffs  Judgment  for  $330. 

[1  ]  The  defendant  complains  of  the  flndins 
that  the  fence  was  Insufficient.  He  asserts 
that  the  feed  was  not  worth  the  amount 
named,  and  for  which  Judgment  was  entered. 

CUude  MiUer  testified: 

That  the  40-acre  field  was  inclosed  with  three 
sides  of  fence,  but  orSi  side  Was  poor.  "That 
fence  did  belong  to  me,  it  belongs  to  the  rang* 
Mr.  Parvin  was  using.  I  presume  they  had  not 
fenced  that  yet.     It  was  two  wires  on  stone 
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P09t8.    That  was  on  the  north  8ld«  of  onr  field, 
separating  the  field  from  Parvin'a  paatnre." 

The  defendant  testified,  among  other 
things: 

"Immediately  south  of  my  pasture  and  north 
of  Miller's  field  there  was  hay  land  and  the 
east  side  was  field.  That  was  not  used  as  pas- 
ture land.  Between  that  and  Miller's  field  I 
think  there  were  two  wires  on  stone  posts.  It 
was  40  or  60  feet  between  most  of  them. 
*  *  *  I  saw  his  field  the  day  he  came  over 
to  see  me.  We  tried  to  keep  my  cattle  in  the 
pasture.  The  cattle  were  kept  in  the  pasture 
with  four  and  three  wire  fences  all  the  month 
of  Decemher,  and  were  not  turned  out  of  the 
pasture.  A  three-wire  fence  is  a  reasonably 
good  fence  to  (re)  strain  cattle.  I  have  three 
wires  every  place  in  the  pnstare,  except  where 
there  are  four  wires.  The  cattle  broke  the 
fence  down  and  got  out" 

Howard .  Norman  testified  that  the  fence 
was  not  sufficient  to  restrain  that  kind  of 
cattle  "because  it  was  not  kept  up.  There 
was  not  sufficient  wire  on  the  posts."  He 
said  these  cattle  gave  considerable  trouble 
on  the  ranch  the  whole  season.  "They  were 
real  breachy." 

The  case  seema  to  have  been  tried  on  the 
fence  and  herd  law  theory,  as  indicated  by  the 
evidence,  and  also  by  the  findings  of  the 
court  Railway  Co.  v.  Olden,  72  Kan.  110, 
83  Pac.  25,  Involved  damages  for  the  loss  of 
live  stock  which  had  gone  from  a  pasture 
field  upon  the  right  of  way  where  they  were 
killed  by  a  passing  train.  The  pasture  was 
not  Inclosed  with  a  statutory  legal  fence. 
It  was  contended  that  In  a  herd  law  county, 
if  the  stock  escape  from  an  inclosure  without 
the  owner's  fault  he  cannot  recover  against 
the  company  for  killing  them  unless  the  in- 
closure was  protected  by  a  legal  tence.  The 
court  said  the  effect  of  the  fence  law  was 
to  modify  the  common  law  so  the  owner  was 
not  liable  for  injuries  committed  by  trespass- 
ing stock  except  to  those  whose  lands  were 
indosed  with  a  legal  fence. 

"The  adoption  of  the  heird  law  ia  the  readop- 
tion  of  the  common  law  in  tliis  respect  and  the 
owner  of  cattle  is  liable  for  injuries  committed 
by  them  in  a  herd  law  county,  regardless  of 
the  fence  law.  *  *  *  If  the  stock  killed  he 
the  ordinary  farm  stock,  and  the  owner  have 
the  pasture  inclosed  with  an  ordinary  fence, 
such  as  is  generally  required  to  restrain  that 
kind  of  stock,  and  they  escape  without  his  fault 
he  is  not  guilty  of  negligence  and  is  not  guilty 
of  permitting  the  stock  to  run  at  large,  and  he 
may  recover  regardless  of  the  fence  law."  72 
Kan.  112,  113,  83  Pac.  26. 

That  is,  he  could  recover  against  the  rail- 
road company.  In  McAfee  v.  Walker,  82 
Kan.  182, 107  Pac.  637,  27  L.  R.  A.  (N.  S.)  226, 
the  controversy  was  between  the  occupants  of 
adjoining  land  regarding  a  partition  fence 
wliicn  had  been  maintained  between  them. 
It  was  said: 


"The  common  law  places  the  responsibility 
wholly  upon  the  owner  of  animals  to  keep  them 
from  his  neighbor's  premises,  and  makes  him 
liable  for  any  injury  resulting  from  his  fail- 
ore  to  do  so.  The  fencing  act  *  •  •  chang- 
es the  rule  and  requires  the  neighbor  to  pro- 
tect himself  from  such  injury  up  to  a  certain 
point  by  erecting  a  fence  of  a  fixed  power  of 
resistance.  The  adoption  of  the  herd  law  in 
turn  eliminates  the  intervening  statute  and  re- 
stores the  common  law,  by  canceling  that  re- 
quirement" 82  Kan.  186,  107  Pac.  638,  27  L. 
R.  A.  (N.  S.)  228. 

'■The  liability  of  the  owner  to  prevent  his 
animals  from  straying  upon  his  neighbor's 
premises  was  the  same  at  common  law  as  un- 
der the  herd  law.  He  was  under  a  positive  duty 
to  keep  them  up."  82  Kan.  186,  107  Pac.  638, 
27  L.  R.  A.  (N.  S.)  226. 

The  case  of  Hazel  wood  ▼.  Mendenhall,  97 
Kan.  635,  156  Pac.  696,  involved  the  question 
of  damages  committed  by  animals  permitted 
to  nm  at  large  and  injure  crops  upon  un- 
Inclosed  land  that  without  the  fault  of  the 
owner  had  escaped  from  a  pasture  sur- 
rounded by  a  ience  strong  enough  to  show 
the  exercise  of  reasonable  diligence  for  their 
restraint.  It  was  held  that  the  herd  law  did 
not  apply.  An  instruction  had  been  asked, 
the  action  being  brought  under  the  herd  law, 
that  no  recovery  could  be  had  for  injuries 
done  on  unindosed  land  by  animals  escaping 
without  the  fault  of  their  owner  from  a 
pasture  Inclosed  by  a  legal  fence.  This  was 
refused,  and  the  court  charged  that  the 
plalntifr  might  recover  even  if  the  cattle  had 
escaped  from  inclosure  surrounded  by  a 
l^al  fence,  and  Injured  crops  upon  the 
plaintitTs  uninclosed  land  before  they  could 
be  apprehended.  It  was  held  that  the  re- 
quested instruction  should  have  been  given, 
citing  the  Olden  and  Walker  Cases.  It  was 
said: 

"The  requirement  that  the  crops  shall  be 
protected  by  a  legal  fence  is  canceled  by  the 
herd  law  only  so  far  as  relates  to  animals  that 
are  'running  at  large.'  Any  that  without  fault 
of  their  owner  have  escaped  from  an  inclosure 
surrounded  by  a  barrier  reasonably  adapted  to 
their  restraint  are  not  regarded  as  within  that 
term,  and  the  definition  of  a  legal  fence  has 
reference  to  that  which  protects  crops,  and 
not  to  that  which  restrains  cattle  within  an  in- 
dosure."    97  Kan.  637,  156  Pac  698. 

The  expression  in  the  Olden  Case  was 
reiterated  that  the  fence  law  does  not  fur- 
nish a  rule  by  which  to  determine  whether 
the  owner  of  the  stock  in  herd  law  counties 
is  guilty  of  negligence  in  Inclosing  them. 

Ruling  Case  Law  states : 

"At  common  law  a  landowner  was  not  bound 
to  maintain  fences  between  himself  and  his 
neighbor  except  by  prescription  or  agreement 
nor  could  he,  without  such  agreement  or  pre- 
scription, be  held  to  contribute  to  the  expense 
of  fences  erected  by  his  neighbors.  As  has 
been  already  stated,  however,  each  owner  at  bis 
peril  was  bound 'to  keep  his  cattle  on  his  owi> 
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iands,  whether  the  lands  of  his  neighbor  were 
fenced  or  nnfenced."    U  B.  C.  L.  880,  |  11. 

"At  common  law  the  proprietor  or  tenant  of 
land  Is  not  obliged  to  fence  it,  bat  every  man 
is  boond  at  his  peril  to  keep  his  cattle  on  his 
own  premiseit,  This  he  may  do  in  any  manner 
he  chooses,  bat,  in  the  event  of  their  escape, 
he  is  held  liable  for  their  trespasses  on  the  Uind 
of  others,  whether  fenced  or  nnfenced,  no  man 
being  required  to  fence  against  the  cattle  of 
others,  in  the  absence  of  an  agreement,  pre- 
scription, or  statute  to  the  contrary."  Page 
873,  i  4. 

[2]  The  law  seems  to  be  settled  that  in  a 
herd  law  county  one  who  pastures  cattle 
upon  his  own  land  must  at  his  peril  keep 
them  from  trespassing  upon  the  crops  of  ad- 
joining landowners,  regardless  of  the  char- 
acter of  the  fence  separating  the  two  tracts. 

The  same  resnlt  having  been  reached  by 
the  trial  court,  and  the  evidence  fairly  show- 
ing the  trespass  and  damage  found  by  the 
court,  the  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ul  Kan.  425) 

BAKER  V.  CONTINENTAL  AUTO    INS. 
ASS'N.    (No.  23794.,) 

(Supreme  Court  of  Kansas.    Jane  10,  1922.) 

(Bylldbint  hy  the  Coui-t.) 

1.  Insnranos  «=s>629(l),  668(1)— Petition  al- 
leging plaintiff's  ownership  when  fire  policy 
was  Issned  and  Its  destruction  five  days  later 
held  sutncieat;  •videace  held  sufRoient  to 
oarry  questions  of  ownership  and  value  to 
Jury. 

In  an  action  upon  a  policy  insnring  a  tour- 
ing car  against  loss  by  fire,  the  petition  alleg- 
ed that  at  the  time  the  policy  was  issned  plain- 
tiff was  the  owner  of  the  car,  and  that  five  days 
later  while  it  was  in  his  garage  at  his  home  it 
was  destroyed  by  fire.  The  answer  denied 
that  plaintiff  owned  the  property  at  the  time 
the  policy  was  issued  or  when  the  loss  occur- 
red. The  reply  was  a  general  deniaL  There 
was  no  demurrer  to  the  petition.  No  objec- 
tion to  the  introduction  of  testimony.  Defend- 
ant offered  no  evidence,  waived  argument,  and 
contended  that  the  petition  was  fatally  defec- 
tive because  it  failed  to  allege  that  when  the 
loss  occurred  plaintiff  was  the  owner  of  the 
property  and  to  allege  the  value  of  the  car 
at  the  time  the  loss  occurred.  Held,  that  the 
objections  are  without  merit,  and  that  the  alle- 
gations of  the  petition  and  the  supporting  evi- 
dence were  sufficient  to  carry  the  case  to 
the  jury  on  the  question  of  ownership  and 
value. 

2.  Insuranoe  €=3612(3)— In  action  on  fire  In- 
surance policy,  arbitration  held  not  a  oondl- 
tion  precedent. 

The  policy  contained  an  arbitration  clause 
which  reads:  "4.  In  the  event  of  loss  or  dam- 
age to  the  property  insured  herein,  and  the  as- 
sured and  the  association  fail  to  agree  as  to 


the  amount  of  such  loss  or  damage,  then  sad 
loss  or  damage  shall  be  determined  by  ai^ 
praisers,  each  party  to  select  one  (1),  and,  in 
case  of  their  disagreement,  the  two  so  chosen 
shall  select  a  third,  and  the  award  in  writing 
of  two  of  them  shall  be  binding  as  to  the 
amount  of  sncb  loss  or  damage  only.  The  as- 
sodation  and  the  assured  shall  pay  the  ap- 
praisers respectively  selected  by  them  and 
share  equally  all  other  expenses  fai  connection 
with  such  appraisement."  Held,  on  the  facts 
stated  in  the  opinion,  and  because  there  was  no 
showing  that  any  difference  of  opinion  ever 
arose  between  the  parties  as  to  the  amount  of 
the  loss  or  damage,  arbitration  was  not  a  con- 
dition precedent. 

Appeal  from  District  Court,  Cherokee 
Covmty. 

Action  by  3.  J.  Baker  against  the  Con- 
tinental Auto  Insurance  Association.  Ver- 
dict and  Judgment  for  plaintUF,  motion  for 
new  trial  overruled,  and  defendant  appeals. 
Affirmed. 

Al  F.  WUUams,  of  Topeka,  and  Wilkinson, 
Wilkinson  ft  Dabbs,  of  Kansas  C^ty,  Mo.,  for 
appellant. 

C.  A.  McNelU.  of  Colnmbns,  and  B.  V.  Mc- 
Neill, of  Baxter  Springs,  for  appellee. 

PORTER,  J.  On  December  8,  1920,  the 
defendant  Issued  a  policy  insuring  plalntKTs 
touring  car  against  loss  by  fire  to  the  extent 
of  $1,500.  Five  days  later  the  car  was  de- 
stroyed by  fire.  The  defendant  refused  pay- 
ment, and  this  action  was  brought.  The  an- 
swer denied  that  the  plaintiff  owned  the 
property  at  the  time  the  policy  was  issued 
and  at  the  time  the  loss  occurred.  As  a 
further  defense  it  was  alleged  that  there 
was  a  change  of  ownership  in  the  car  and 
a  misrepresentation  and  concealment  of 
facts  in  reference  to  the  ownership.  The 
reply  was  a  general  deniaL  The  plaintiff  In- 
troduced his  evidence  tending  to  prove  the 
facts  alleged  in  the  petition.  The  defend- 
ant introduced  no  evidence  and  waived  argu- 
ment The  court  instructed  the  Jury  fully 
upon  the  issues,  and  a  verdict  was  returned 
finding  that  the  plaintiff  was  the  owner  of 
the  automobile  at  the  time  the  policy  was 
issued  and  when  it  was  destroyed.  The 
verdict  was  for  $1,288,  upon  which  Judgment 
was  rendered,  and  the  court  upon  the  testi- 
mony found  that  $300  was  a  reasonable  at- 
torney's fee,  and  that  plaintiff  was  entitled 
to  recover  that  amount.  A  motion  fbr  a 
new  trial  was  overruled. 

[1]  The  main  contention  Is  that  the  peti- 
tion was  so  detective  that  the  plaintiff  was 
not  entitled  to  recover,  ^e  defects  alleged 
are  the  failure  to  state  that  the  insurance 
was  in  force  when  the  car  was  destroyed: 
the  failure  to  state  that  the  plaintiff  was  the 
owner  at  the  time  the  loss  occurred;    the 
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failure  to  allege  the  valne  of  the  car  at  the 
time  of  the  loss  as  required  by  the  terms  of 
the  poUcy  attached  to  the  petltton.  There 
was  no  demurrer  to  the  petition,  no  objection 
to  the  introduction  of  testimony,  and  no  ob- 
jection to  anything  that  occurred  on  the 
trial  except  to  the  Judgment  rendered.  A. 
number  of  decisions  are  dted  from  Missouri 
courts  to  the  ^ect  that  a  petition  In  such  a 
case  t&ils  to  state  a  cause  of  action  unless 
it  alleges  that  the  ivoperty  was  covered  at 
the  time  of  the  Are,  and  other  decisions 
from  the  same  courts  holding  that  a  state- 1 
m«at'  in  the  petition  that  the  property  was  | 
plaintiff's  prcq;>erty  would  not  be  sufficient. 
We  hare  not  examined  the  cases  to  discover 
the  particular  facts  upon  which  the  decisions 
turned,  but  It  is  enough  to  say  that  the  rule 
of  pleading  stated  therdn  does  not  appeal  to 
us  as  persuasive,  and  that,  applied  to  the 
facts  here,  the  rule  seems  quite  tedinical. 
In  this  case  the  petition  alleged  that  at  the 
time  the  policy  was  Issued  the  plaintiff  was 
the  owner  of  the  car,  and  that  five  days  lat- 
er, while  it  was  in  his  garage  at  his  home, 
it  was  destroyed  by  fire.  Without  a  demur- 
■  rer  or  any  objection  to  the  petition,  we  think 
this  was  sufficient  to  carry  the  case  to  the 
Jury  on  the  question  of  ownership.  To  up- 
hold the  Judgment  courts  would  be  Justified 
in  indulging  the  presiunption  that  the  title 
having  been  shown  to  be  in  the  plaintiff 
on  the  5th  day  of  February,  and  the  car  still 
in  bis  possession  and  control  five  days  later, 
the  title  had  not  changed.  The  same  thing 
may  be  said  as  to  the  failure  to  allege  the 
value  of  the  car  five  days  after  the  policy 
was  Issued. 

[2]  One  other  question  relates  to  the  ar- 
bitration clause  which  reads: 

"4.  In  the  event  of  loss  or  damage  to  the 
property  insured  herein,  and  the  assured  and 
the  association  fail  to  agree  as  to  tlie  amount 
of  such  .loss  or  damage,  then  snch  loss  or  dam- 
age- shall  be  determined  by  appraisers,  each 
party  to  select  one  (1),  and,  in  case  of  their 
disagreement,  the  two  so  chosen  shall  select  a 
third,  and  the  award  in  writing  of  two  of  them 
shall  be  binding  as  to  the  amount  of  such  loss 
or  damage  only.  Tlie  asROciation  and  the  as- 
sured shall  pay  the  appraisers  respectively  se- 
lected by  them  and  share  equally  all  other  ex- 
penses in  connection  with  such  appraisement." 

It  is  insisted  that  arbitration  was  a  con- 
dition precedent  to  the  right  to  maiataln  the 
action.  The  defendant  cites  Insurance  Co. 
▼.'  Wallace,  48  Kan.  400,  29  Pac.  7S6.  The 
policy  in  that  case  provided  for  arbitration 
In  case  differences  arose  as  to. the  amount 
of  the  loss  or  damage  before  or  after  proof, 
and  upon  the  written  request  of  either 
party,  etc.  It  was  held  that,  because  there 
was  no  showing  that  any  dltFerence  of  opin- 
itm  ever  arose  as  to  the  amount  of  the  loss 
or  daxnage,  arbitration  was  not  a  condition 
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precedent  The  evidence  in  the  present  case 
shows  that  the  plaintiff  gave  notice  of  the 
loss  to  the  local  agent  and  sent  a  number  of 
communications  to  the  defendant  which,  so 
far  as  the  evidence  shows,  were  never  an- 
swered. At  all  events,  there  Is  no  showing 
that  any  dlffermces  arose  between  the  par- 
ties calling  for  an  arbitration.  Besides,  no 
defense  was  made  to  the  action  upon  that 
ground. 

Judgment  was  rendered  for  the  amount  of 
the  verdict  plus  $300  attorney  fees,  fixed 
by  the  court  upon  evidence  submitted  on  that 
question.  The  fees  should  be  taxed  as  costs 
instead  of  being  included  in  the  Judgment 

The  Judgment  Is  afllrmed. 

All  the  Justices  concurring. 


(m  Kan.  41E> 

FLYNN  V.  BROTHERHOOD  OF  RAILROAD 
TRAINMEN.     (No.  23782.) 

(Supreme  Court  of  Kansas.    June  10,  1922^) 

(ByUabu*  iy  tht  Court.) 

1.  Beaeflcial  assooiatioas  «s> 1 0(2)— By-law  of 
railroad  employeaa'  assoolatloa  held  suffloient 
autbority  for  •xpnlslon,  for  refusal  to  aMde 
by  actioa  of  it»  jeaeral  grievaace  oommittafl. 

A  by-law  of  a  mutual  benefit  association  of 
railroad  employees,  which  provides  that,  if  a 
member  refuses  to  abide  by  the  action  of  its 
general  grievance  committee,  he  shall  be  ex- 
pelled, is  sufficient  to  authorize  the  expulsion 
of  a  member  for  petitioning  a  railroad  official 
to  modify  a  rule  relating  to  seniority  among 
employees,  which  had  been  formulated  by  such 
grievance  committee  and  adopted  by  the  com- 
pany after  negotiations  with  it ' 

2.  Beaefloial  assoeiatlons  «s>5(l)  —  Constltu- 
tloaal  law  4=991— Agreemaat  of  employees  to 
eoadact  their  negotiations  collectively  and  not 
Indlvidnaiiy  held  not  void  t»  against  public 
policy  nor  as  against  oonstltntional  guaranty 
of  right  of  petition. 

The  action  of  a  group  of  employees  in 
agreeing  with  one  another  that  whatever  ne- 
gotiations they  have  with  their  employer  with 
reference  to  privileges  to  be  accorded  them 
shall  be  conducted  through  their  organization— 
collectively  and  not  individnally— is  not  void 
as  against  public  policy  or  in  conflict  with  the 
constitutional  guaranty  of  the  right  of  petition. 

3.  Beneficial  asBOcIatlons  «=3tl0(4,6),  20(7)— 
Whether  plaintiff's  husband  violated  rules  of 
association  held  a  question  for  order's  tri- 
bunal; beneflclal  order's  right  to  expel  mam- 
bers  held  dearly  granted  where  after  fair 
trial;  where  member  was  expelled  with  oth- 
ers who  were  afterwards  reinstated,  bad  faith 
not  shown  in  absence  of  showing  that  soch 
member  applied  for  restoration. 

Various  objections  to  the  validity  of  an  or- 
der of  expulsion  are  held  not  to  be  well  fonnded. 
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4.  BMieflolal  usodatlons  «=>  1 0(5)— Where  Ba< 
•essment  paid  was  returned  oa  greund  mem- 
ber had  been  expelled,  retention  of  other  pay- 
meat  made  at  same  time  held  not  waiver  of 
defensow 
Where  an  amoont  paid  as  an  assessment  or 
does  upon  a  beneficiary  certificate  is  returned 
for  the  stated  reason  that  the  holder  had  been 
expelled,  the  retention  of  a  payment  made  at 
the  same  time  for  an  additional  charge  of  $1 
for  another  purpose  does  not  effect  a  waiver  of 
a  defense  to  the  collection  of  the  certificate  on 
the  ground  of  such  expulsion,  especially  when 
there  is  no  showing  that  the  additional  charge 
was  not  due  prior  to  the  expulsion. 

,  Appeal  trom  District  Court,  Wyandotte 
County. 

Action  by  Mary  Flynn  against  the  Brother- 
hood of  Railroad  Trainmen.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  render 
Judgment  for  the  defendant. 

^  A.  L.  Berger,  of  Kansas  City,  Kan.,  L.  O. 
Boyle,  of  Washington,  D.  C,  and  A.  E.  Wat- 
son, of  Kansas  City,  Mo.,  for  appellant 

E.  A.  Enright,  of  Kansas  City,  Kan.,  tot 
appellee. 

MASON,  J.  The  widow  of  Patrick  J. 
Flynn.  who  was  a  yardman  in  the  employ 
of  the  Missouri  Pacific  Railway  Company, 
brought  tbls  action  against  the  Brotherhood 
of  Railroad  Trainmen,  upon  a  beneficiary 
certificate  issued  by  it  to  her  husband.  Pay- 
ment was  resisted,  the  defense  being  that 
be  had  been  expelled  from  that  organiza- 
tion several  years  before  his  death.  Judg- 
ment was  rendered  In  favor  of  the  plaintiff 
on  the  ground  that  the  expulsion  proceed- 
ings were  Invalid.     The  defendant  appeals. 

[1)1.  An  order  was  made  by  the  lodge  of 
which  the  plaintiff's  husband  was  a  member 
(No.  281)  expelling  him  from  the  brotherhood 
upon  written  charges  and  after  a  bearing,  of 
the  regularity  of  whlcti  no  complaint  is 
made  except  as  hereinafter  indicated.  Un- 
der the  laws  of  the  order  be  might  have  ap- 
pealed from  the  decision  against  him  first 
to  the  president  and  later,  if  he  desired,  to 
the  Grand  Lodge,  but  be  took  no  appeal. 
The  defendant  urges  that  he  was  bound  to 
exhaust  his  remedies  within  the  organiza- 
tion before  invoking  the  aid  of  the  courts. 
This  is  the  accepted  rule  with  respect  even  to 
associations,  membership  in  which  carries 
property  rights  (Modem  Woodmen  v.  Tay- 
lor, 67  Kan.  368,  71  Pac.  807)  subject  to  this 
exception — If  an  order  of  expulsion  is  made 
by  a  tribunal  of  the  society  acting  without 
Jurisdiction,  or  in  disregard  of  the  accused 
member's  fundamental  rights,  as  for  instance 
where  no  opportunity  for  a  hearing  has  been 
given  him,  relief  at  the  bands  of  a  court  may 
be  sought  in  the  first  instance.  Rueb  v. 
Rehder,  24  N.  M.   634,   174    Pac.   092,   and 


cases  there  cited.  See,  also,  19  R.  O.  !<■ 
1226-1230,  1283-1268;  6  C.  J.  1369;  7  C.  J. 
1123;  Supreme  Lodge  Kni(^ts  of  Pythias 
V.  Wilson,  66  Fed.  785,  14  C.  C.  A.  264 ;  Tw*- 
er  T.  Kirkpatrlck,  106  Kan.  881,  189  Pac. 
M6;*  Id.,  107  Kan.  541,  192  Pac.  834. 

The  charge  made  against  the  plaintiff's 
husband  was  that  he  co-operated  with  others 
"In  Interfering  with  the  working  of  the  local 
grievance  committee"  of  his  lodge;  that  he 
affixed  his  signature  with  others  (including 
members  of  other  organizations)  to  a  petition 
embodying  a  request  "that  the  seniority 
rights  of  foreman,  as  established  by*  local 
grievance  committee  of  B.  of  R.  T.  of  Miss- 
ing Link  Lodge,  No.  281,  be  changed  to  suit 
the  demands  ot  following  committee^'— ra 
committee  being  named  composed  of  three 
members  of  the  defendant  association  and 
three  of  the  Switchmen's  Union  of  North 
America.  The  charge  Included  a  recital  that 
the  petition  had  been  presented  to  the  su- 
perintendent about  July  6,  1913. 

ThQ  petition  referred  to  in  the  charge, 
which  was  signed  by  the  plaintiff's  husband, 
and  was  addressed  to  the  Missouri  Pacific 
superintendent,  read  as  follows: 

"We,  the  undersigned,  employees  of  the  Kan- 
sas Terminal  [a  phrase  which  was  explained 
as  referring  to  the  Kansas  City  terminals  of 
the  Missouri  Pacific]  hereby  petition  you  to  re- 
store to  us  our  seniority,  or  grant  us  a  hear- 
ing at  which  time  we  can  present  our  side  of 
the  question  to  you,  inasmuch  as  we  do  not 
think  the  prevailing  seniority  list  is  just  and 
fair." 

The  petition  had  reference  to  a  rule  of  the 
company  which  had  been  put  in  force  by  an 
agreement  between  the  brotherhood  and  the 
executive  officers  of  the  railroad,  having  been 
formulated  by  the  general  grievance  commit- 
tee of  the  former.    It  read: 

"Any  yardman  refusing  to  accept  promotion 
when  tendered  will  relinquish  his  rights  in  fa- 
vor of  the  next  senior  man  and  shall  ntft  be 
eligible  to  subsequent  promotion  until  another 
vacancy  occurs." 

There  was  evidence  that  of  some  7,000 
employees  who  were  affected  by  the  rule  only 
the  signers  of  the  petition,  some  7B  In  nom- 
ber,  were  dissatisfied  with  It. 

The  laws  of  the  order  contained  the  fol- 
lowing provisions: 

"Whatever  action  may  be  taken  by  the  gen- 
eral grievance  committee  or  board  of  adjust- 
ment of  any  system  within  the  meaning  of  the 
above  general  rules,  shall  be  law  to  the  lodges 
on  that  road  until  the  next  meeting  of  the 
Grand  Lodge,  and  if  any  member  refuses  to 
abide  by  the  action  of  said  general  grievance 
committee,  or  board  of  adjustment,  he  shall  b« 
expelled  from  the  brotherhood  for  violation  of 
obligation.'' 

"Any  member  considering  that  he  has  been 
unjustly  dealt  with  by  his  employer,  or  that  he 
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is  otherwise  aggrieved,  shall  make  a  statement 
of  the  grievance  in  writing  and  present  the 
same  at  a  meeting  of  the  lodge.  The  lodge 
■hall  then  determine  by  a  majority  vote  of  the 
members  present,  employees  of  the  division, 
whether  to  sustain  or  reject  the  grievance. 
Should  the  grievance  be  sustained,  the  local 
grievance  committee  shall  lay  the  matter  be- 
fore the  trainmaster,  superintendent,  or  other 
proper  officer  and  use  every  means  to  effect  a 
satisfactory  settlement  and  report  their  ac- 
tion and  an  things  pertaining  to  the  case  to 
the  lodge.  If  the  result  is  not  satisfactoiy,  it 
may  be  referred  to  the  general  grievance  com- 
mittee for  further  action.  A  member  of  a 
lodge  may  withdraw  a  grievance  placed  in  the 
hands  of  a  general  grievance  committee,  pro- 
rided  such  action  is  taken  before  said  grievance 
has  been  presented  by  the  general  grievance 
committee  to  the  officers  of  the  company,  but 
not  thereafter." 

The  district  court  made  this  finding: 

"That  the  expulsion  proceedings  against  Pat- 
rick J.  riynn  in  August,  1913,  were  invalid,  be- 
ing based  on  alleged  acts  of  Patrick  J.  Flynn, 
against  the  doing  of  which  the  constitution  and 
by-laws  of  the  defendant  provided  no  penalty  of 
expulsion." 

In  the  coarse  of  a  discnsslon  concerning 
the  Issues,  preliminary  to  the  Introduction  of 
evidence,  the  attorney  for  the  plaintiff  made 
this  statement: 

"This  thing  simmers  right  down,  I  am  frank 
to  say,  from  my  standpoint  it  is  wholly  a  ques- 
tion of  law.  If  those  charges  are  covered  by 
the  constitution,  I  think  the  suit  was  defeated. 
I  do  not  think  the  charges  were  provided  by 
the  constitution.  I  think  the  whole  net  y;aB 
void;  that  is  my  contention." 

We  think  It  was  competent  for  the  lodge, 
of  which  the  plaintiff's  husband  was  a  mem- 
ber, to  decide  that,  in  petitioning  an  official 
of  the  railroad  company  for  a  change  in  the 
practice  In  regard  to  seniority  rights  of  em- 
ployees, he  was  guilty  of  refusing  to  abide 
by  the  action  of  the  general  grievance  com- 
mittee— conduct  which  made  him  subject  to 
expulsion.  The  written  rule  on  the  subject, 
a  modification  of  which  was  sought,  was 
shown  to  have  been  the  result  of  the  action 
of  the  general  grievance  committee  in  con- 
sultation with  the  representatives  of  the  rail- 
road company.  It  has  been  argued  that  he 
had  not  refused  to  abide  by  the  order  of  the 
grievance  committee;  that  one  "may  wish 
to  have  a  law  changed  and  yet  he  may  not 
be  in  open  rebellion  against  the  law."  The 
signers  of  the  petition  did  not  indeed  by  that 
act  declare  that  they  would  not  be  bound 
by  the  rule  as  It  existed,  but  there  was  no 
way  In  which  they  could  resist  its  enforce- 
ment, which  did  not  rest  with  them.  Those 
of  them,  however,  who  were  members  of  the 
brotherhood  had  a  means  provided  within 
their  organization  for  endeavoring  to  obtain 
such  a  change  in  the  rule  tCs  might  be  de- 
sired.    And  when    they  declined   to  avail 


themselves  of  this  method  and  undertook  to 
go  over  the  heads  of  their  associates,  it  re- 
quired no  forced  or  unnatural  construction 
of  language  to  say  that  they  refused  to 
abide  by  the  action  of  the  general  griev- 
ance committee  of  the  order,  which  had 
decided  that  the  existing  rule  was  the  one 
for  which  the  organization  should  stand. 
A  member  of  the  brotherhood  can  hardly  be 
regarded  as  abiding  by  the  action  of  the 
grievance  committee  while  he  was  endeavor- 
ing through  outside  channels  to  procure  the 
undoing  of  the  results  it  had  accomplished 
In  obtaining  the  acceptance  by  the  railroad 
company  of  the  priority  rule  It  had  formu- 
lated. 

[2]  2.  In  b^alf  of  the  plaintiff  it  Is  argued 
that.  If  the  provision  quoted  Is  Interpreted 
as  Justifying  the  expulsion  of  a  member  of 
the  order  for  attempting  by  outside  means 
to  bring  about  a  change  on  the  i>art  of  the 
railroad  company.  In  a  method  of  treating 
Its  employees  which  had  been  adopted  at  the 
instance  of  the  order,  such  interpretation 
renders  it  void  and  unMJforceahle,  because 
in  conflict  with  the  constitutional  guaranty 
of  the  right  of  petition.  Spayd  v.  Ringing 
Rock  Lodge  No.  665,  270  Pa.  67,  113  Atl.  70, 
with  the  note  thereto  in  14  A.  L.  R.  1446,  is 
dted  Ii^  support  of  the  argument  In  that 
case  a  by-law  of  a  mutual  benefit  society 
authorizing  the  expulsion  of  a  member  for 
petitioning  the  Legislature  to  repeal  a  stat- 
ute was  held  to  be  void.  Our  state  Constitu- 
tion provides  that  "The  i>eople  have  the  right 
•  •  •  to  petition  the  government,  or  any 
department  thereof,  for  the  redress  of  griev- 
ances." Bill  of  Rights,  8  3.  The  petition 
here  involved  was  dated  June  10,  1913.  At 
that  time  the  railroads  were  not  in  the  hands 
of  the  government  and  a  railroad  superin- 
tendent was  not  a  public  official.  We  see  no 
sufficient  reason  for  consideriifg  it  against 
public  policy  for  a  group  of  employees  to 
agree  with  one  another  that  whatever  nego- 
tiations they  have  with  their  employer  with 
reference  to  privileges  to  be  accorded  them 
shall  be  conducted  through  their  organiza- 
tion  collectively   and    not   individually. 

[3]  3.  The  plaintiff  contends  that  It  was 
neither  charged  nor  proved  that  the  petition 
in  question  was  ever  presented  to  the  official 
addressed.  As  already  stated,  the  charge 
recited  such  presentation  to  have  been  made, 
and  there  was  sufficient  evidence  that  it 
reached  the  superintendait's  hands.  The 
question  of  fact,  moreover,  was  one  for  the 
determination  of  the  tribunal  provided  by 
the  order.  Burton  v.  Dld»on,  104  Kan.  694, 
600,  180  Pac.  216,  775.  The  suggestion  is 
made  that  the  by-laws  give  no  authority  for 
a  committee  to  prefer  charges  or  act  upon 
them.  The  right  to  expel  members  Is  clearly 
granted,  and,  In  the  absence  of  express  pro- 
visions, any  procedure  resulting  in  a  fair 
trial  is  unobjectionable.  .  It  was  admitted 
that  "charges  were  preferred  and  a  trial  was 
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had  before  a  committee  provided  by  the  by- 
laws and  that  tbey  pronounced  judgment 
against  Mr.  Flynn."  In  the  plaintilTa  brief 
It  is  said:  "It  is  unnecessary  herein  to  com- 
plain against  the  good  faith  of  the  Flynn 
expulsion  episode,  although  there  was  a 
wholesale  slaughter  of  about  80  benefit  cer- 
tificates In  a  moment  of  passion,  all  to  be 
restored  except  Flynn's."  The  reference 
doubtless  Is  to  other  members  of  the  broth- 
eriiood  who  signed  the  petition  to  the  super- 
intendent The  fact,  if  it  be  a  fact,  that  all 
excepting  the  plaintiff's  husband  were  re- 
stored does  not  suggest  bad  faith,  for  there 
is  no  sho^ng  that  he  applied  for  restoration. 

[4]  4.  After  the  expulsion  of  Flynn,  the 
plaintiff  made  a  payment  to  the  secretary  of 
the  lodge  of  $3.75,  $2.75  being  for  the  assess- 
ment or  dues,  and  $1  (as  she  testified)  for 
the  grievance  committee.  The  12.75  was  re- 
turned to  her.  It  is  contended  tliat  the  re- 
tention of  the  II  amounted  to  a  waiver  of  the 
defense  made.  The  amount  paid  on  the 
certificate*  was  returned  with  the  express 
statement  that  it  could  not  be  received  be- 
cause of  Flynn's  having  been  expelled  during 
the  month.  This  negatives  any  inference  of 
an  intention  to  treat  him  as  still  a  member 
of  the  order.  There  Is  nothing  to  indicate 
that  the  $1  ttiat  was  withheld  was  not  for 
a  charge  that  had  already  accrued, 'and  it 
Obviously  was  retained  upon  that  theory. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  render  judg- 
ment for  the  defendant. 

All  the  Jtistices  concurring. 


(Ill  Kan.  358) 

STATE  V.  OSWEILER.    (No.  23516.) 

(Supreme  Court  of  E^ansas.  June  10,  1922.) 

(ByUaiut   &y  th»  Court.) 

1.  Criminal  law  <&=>625— Where  defendant  Is  In- 
capable of  making  proper  defense,  because  of 
mental  diBability,  oourt  should  Investigate  be- 
fore proceeding. 

Role  applied  that,  when  it  is  brought  to  the 
attention  of  tue  court  that  a  defendant,  about 
to  be  proceeded  against  for  crime,  is  incapable, 
because  of  mental  disability,  to  make  proper 
uefense,  the  court  should  investigate  the  de- 
fendant's mental  condition  before  going  forward 
with  the  proceeding. 

2.  Criminal  law  0=>62S— The  court  should  find 
out  If  defendant  Is  In  fit  mental  condition  to 
be  tried  upon  showing  of  mental  disability. 

It  is  not  material  that  the  showing  of  pres- 
ent mental  disability  be  in  affidavits  made  in 
support  of  an  application  for  continuance  only, 
and  it  is  not  necessary  that  cotmsel,  either  for 
the  state  or  for  the  defendant,  make  formal 
application  for  an  investigation  of  the  defend- 
ant's sanity.  In  effect,  the  law  makes  the  ap- 
plication for  the  defendant,  and  it  is  the  court's 


duty  to  find  out,  by  one  of  the  statutory  meth- 
ods, whether  be  is  in  fit  mental  condition  to  be 
tried. 

3.  Insane  persons  «=»86— Defendant  saffarlag 
from  Insanity  should  be  committed  to  hospi- 
tal for  dangerous  Insane,  but  If  feeble-minded 
should  be  remanded  to  probate  court. 

Should  the  court  find  the  defendant  to  be 
suffering  from  mental  defect  other  than  feeble- 
mindedness, he  should  be  committed  to  the  hos- 
pital for  dangerous  insane,  under  the  provisions 
of  section  4  of  chapter  299  of  the  Iiaws  of 
1911.  Should  he  be  suffering  from  feeble- 
mindedness, he  shonld  be  remanded  to  the  pro- 
t>ate  court,  under  the  provisions  of  section  2 
of  chapter  299  of  the  Laws  of  1919. 

4.  Criminal  law  «=>625— Affidavits  for  eontlna- 
anoe  held  sufficient  to  challenge  court's  attan* 
tlon  to  defendant's  mental  Inability  to  make 
bis  defense. 

Affidavits  of  responsible  persons,  filed  in 
support  of  an  application  for  continuance,  con- 
sidered, and  held  to  contain  expressions  of  opin- 
ion and  statements  of  fact  sufficient  to  chal- 
lenge the  attention  of  the  court  to  the  sub- 
ject of  the  defendant's  inability  to  comprehend 
his  position  and  to  make  his  defense. 

Appeal  from  District  Goort,  Sedgwidc 
County ;  J.  D.  Wall,  Judge. 

Theodore  OsweiI«r  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeal& 
Reversed  and  remanded  for  further  proceed- 
ings. 

Amidon,  Buckland,  Hart  ft  Porta,  of 
Wichita,  for  appellant. 

hichard  J.  Hopkins,  Atty.  Gen.,  and  J.  A. 
Conly,  Co.  Atty.,  I.  N.  Williams,  and  Sidney 
L.  Foulston,  all  of  Wichita,  for  the  State. 

BURCH,  J.  The  defendant,  whose  educa- 
tion had  been  for  the  priesthood,  and  who, 
from  religious  zeal,  had  taken  the  novitiate 
for  the  most  austere  monastic  order,  the  Pas- 
sionists,  shot  and  killed  Caroline  Cunning- 
ham, the  only  girl  he  ever  cared  for,  on  the 
steps  of  St  Mary's  Cathedral  In  Wichita, 
immediately  after  he  had  attended  early 
mass  on  Sunday  morning  August  1,  1920. 
He  was  convicted  of  murder  in  the  second 
degree,  and  appeals. 

As  a  child,  the  defendant  lacked  the  play 
instinct,  indispensable  to  normal  develop- 
ment of  the  human  mind.  As  a  youth,  ho 
was  slow  in  liis  studies,  morose  in  disposi- 
tion, did  not  participate  in  sports  and  games, 
and  formed  no  youthful  companionships.  As 
a  young  man,  he  was  morbid,  subject  to  fits 
of  depression,  and  unstable  in  purpose.  He 
displayed  great  religious  fervor,  and  studied 
to  be  a  priest.  He  changed  his  mind,  con- 
cluded he  would  become  a  lawyer  and 
went  to  law  school  for  four  weeks..  1%«i 
for  a  year  and  a  half  he  studied  phllosopby, 
preparatory  to  entering  the  priesthood. 
Within  three  months  of  the  time  he  would 
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bare  completed  bis  course  In  phllosopby,  he 
decided  he  would  become  a  monk,  and  sought 
refuge  with  the  Passlonists,  in  order  to  save 
bis  Immortal  soul.  He  was  affiliated  with 
the  Passlonists  for  less  than  two  yeats,  and 
whoi  be  left  their  retreat  be  was  a  nervous 
wreck.  On  successive  mornings  be  would  go 
a  mile  to  church  in  inclement  weather,  scant- 
ily clad,  so  that  he  might  contract  pneu- 
monia and  die.  He  was  easily  excited  to 
rage,  and  bis  father  testified  that  only  from 
a  sense  of  hnmiliatioQ  did  he  refrain  from 
placing  his  son  in  an  asylum.  Later  the 
young  man  seemed  to  improve,  and  was  em- 
ployed in  a  bank  In  Wichita.  Officers  of  the 
bank  testified  he  was  intrusted  with  no  work 
involving  initiative  or  discretion,  could  not 
grasp  Instructions,  was  forgetful,  and  dis- 
played the  mentality  of  a  boy  of  12  or  14,  al- 
though he  was  26  years  old.  He  enlisted  In 
the  army,  and  In  August,  1918,  was  sent  to 
France,  where  be  remained  until  June,  1919. 
He  did  not  enlist  from  patriotic  motives ;  he 
hoped  be  might  be  killed.  In  France,  he  was 
orderly  for  a  Roman  Catholic  priest,  who 
was  chaplain  of  his  regiment.  In  iin  a.'fidavit 
for  continuance.  It  was  stated  the  priest.  If 
present  at  the  trial,  would  testify  that  the 
defoidant,  although  very  religious,  was  not 
merely  queer  and  melancholy,  but  was  men- 
taUy  deranged.  In  the  fall  of  1919,  the  de- 
fendant was  placed  in  his  father's  bank  in 
the  little  town  of  Schulte,  near  Wichita. 
His  conduct  at  Schulte  was  strange,  and 
witnesses  for  the  state  who  knew  him  there 


same.  It  was  grief  and  sorrow  that  made  me 
80  cmeL  But  to-day  I  am  writing  yon  to  ask 
your  forgiveness.  I  take  back  the  curse  I 
pronounced  on  you,  and  tlie  evils  I  wished  you. 
Tea,  Caroline,  I'll  try  once  more  to  forgive  you, 
and  ask  your  forgiveness.  I  hope  and  pray 
that  God  win  bless  yon  once  more,  and  make 
you  the  happiest  girl  in  this  world.  I  ask  yon 
to  pray  that  Qod  may  give  me  the  grace  to  come 
back  to  the  church  and  lead  a  good  life  again. 
I  intend  to  go  to  confession  next  Saturday. 
Henceforth  111  try  to  bear  my  sorrows  patient- 
ly and  with  resignation.  You  can  marry  Jim- 
mie,  if  you  like  him,  and  m  ask  Ood's  blessing 
upon  your  union.  Oh  how  I  would  have  Uked 
to  realize  my  fond  hopes.  There  is  bat  one 
thing  I  would  like  to  ask  yon.  It  has  been  and 
still  is  a  mystery  to  me,  why  you  Jilted  me. 
Don't  be  afraid  of  bnrting  my  feelings.  My 
heart  is  broken  already,  and  your  telling  me 
the  truth  will  not  make  me  unhappier.  Let  ma 
hear  from  you  soon.  With  love  and  good  wish- 
es, I  am 

"Your  Heartbroken  Teddy." 

On  Friday  before  Sunday,  August  1,  the  de- 
fendant told  his  sister  his  nerves  were  giving 
out,  and  he  would  be  obliged  to  leave  the 
bank. 

After  he  fired  the  fatal  shot,  the  defendant 
uttered  a  prayer,  and  leaned  against  a  pillar 
of  the  cathedral,  trembling  violently.  The 
pistol  was  in  his  coat  pocket,  and  be  had 
fired  through  bis  coat  He  offered  no  resist- 
ance when  the  pistol  was  taken  from  him, 
and.  In  answer  to  horrified  inquiries,  said  he 
did  not  know  why  he  shot  the  girl.    He  was 


testified  he  was  of  unsound  mind.  Before  t*'^^  '°t<»  custody  without  protest,  and  in 
going  Into  the  army,  the  defendant  became  i  the  afternoon  was  questioned  by  the  chief 
engaged  to  marry  Caroline  Cunningham,  but  |  o'  P«"<*  ^nd  the  county  attorney.  He  said 
soon  after  he  returned  from  France  she  j  •>«  arrived  in  Wichita  about  7  in  the  morning, 
broke  the  engagement  Sometimes,  in  fits  of  I  «nd  ^ent  to  8  o'clock  mass.  After  the  service 
passion,  he  displayed  a  tendency  to  do  per- 1  ^^  ^^>o^  o"*  *«  steps  of  the  cathedral,  simply 
eonal  violence,  and  on  one  occasion,  for  a  I  looking  about  for  any  one  be  might  know. 
funded  grievance,  he  threatened  his  father   He  was  not  waiting  for  Miss  Cunningham. 


with  an  axe.  In  May,  1920,  be  purchased  a 
pistol,  which  he  carried  about  with  him  con- 
tinuously. In  May  and  June  he  told  differ- 
ent persons  he  was  worried  and  troubled, 
and  said  he  intended  to  kill  Miss  Cunning- 
ham. He  said  be  might  Just  as  well  be  lying 
in  the  penitentiary  as  to  be  in  the  bank  at 
Schalte.  The  latter  part  of  June  he  wrote 
Miss  Cunningham  a  letter  in  which  he  said : 

"My  love  has  turned  to  hate,  and  I  hate  you 
and  I  curse  you  and  hope  ail  the  bad  luck 
possible  will  fall  upon  you  if  yoa  ever  marry 
any  one." 

On  July  12  he  wrote  her  the  following 
lettn: 

"My  dear  Caroline:  It's  a  year  since  you 
broke  my  heart,  and  I  feel  the  disappohitment 
as  keenly  as  ever.  Life  has  been  a  vale  of 
tears  and  sorrows  for  me.  I  would  have  put 
an  end  to  my  life  long  ago,  but  for  the  thought 
of  an  after  life.  Dear  Caroline,  I  have  been 
mean  to  you,  and  wished  you  every  evil  possi- 
ble, but  an  the  while  I  have  loved  you  just  the 
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When  he  saw  her  coming  up  the  steps  of  the 
cathedral  to  the  9:15  service,  he  wanted  to 
talk  to  her,  but  shot  without  speaking.  A 
portion  of  his  statement  to  the  oflicers  fol- 
lowed: 

"Q.  What  led  np  to  this  shooting?  A.  Why, 
there  was  various  things  led  up  to  it. 

"Q.  Well,  what  were  they?  A.  Well,  I  don't 
know— 

"Q.  Don't  yon  want  to  teU  them?  A.  No, 
they  are  more  or  less  personal  matters. 

"Q.  You  don't  want  to  teU  them?  A.  I  am 
willing  to  confess  that  I  shot  her,  and  of  course 
the  law  can  take  its  coarse  that  way.  Of  course 
it  is  aU  over^it  is  personal  matters  that  have 
led  me  to  it 

"Q.  Personal  matters  between  you  and  her? 
A.  Well,  then  other  things— different  other 
things  that — not  only  her,  but  different  other 
things  that  came  up  in  my  life  that—    •    •    • 

"Q.  Didn't  you  realize  what  you  were  doing 
this  morning  when  you  shot  her?  A.  Well,  I 
didn't  Intend  to  do  it— I  didn't  know— because  I 
was  going  to  talk  to  her- and  jast  all  at  once 
I  took  a  notion  and  done  it  so  fast,  I  didn't— 
I  went  up  to  her  with  the  intention— I  went  up 
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to  her  with  the  intention— walked  np  to  her 
with  the  intention  of  talking  to  her,  and  I  just— 

"Q.  Instead  of  talking  to  her,  you  shot  her- 
is  that  the  idea?    A.  Yes.    •    •    • 

"Q.  Well,  now,  Theodore,  yon  said  something 
—that  it  was  a  personal  matter  between  her 
and  yon — this  trouble  came  ap— yon  don't  mean 
that  there  was  anything  wrong  with  her  do 
you?  A.  No,  not  at  alL  *  *  *  I  thought  she 
was  an  ideal  girl  all  the  time,  but  I  didn't 
think  Tery  much  of  her  breaking  her  promise 
without  a  reason,  and  I  found  out  she  gave  it 
to  me  in  bad  faith.  That  is  what  grieved  me 
BO  much,  to  think  that  for  two  long  years  she 
gave  me  her  promise  in  bad  faith. 

"Q.  Well,  that  really  was  what  was  back  of 
the  biggest  part  of  this  affair,  this  trouble 
wasn't  it?  A.  Well,  I  don't  know,  I  had  so 
many  troubles.  I  don't  know  just  what  caused 
me  to  do  it  It  wasn't  this  matter  alone,  but 
I  have  worried  all  my  life,  but  I  don't  Icnow 
what  it  is — it's  just  foolishness  sometimes — I 
don't  Imow  whether  I  inherited  it  or  not.  But 
I  have  never  been  satisfied  anywhere,  never 
been  happy  anywhere.  And  the  responsibility 
of  the  bank  mnii  it  so  much  worse,  and  I  never 
had  anybody  at  home  or  had  anybody  myself. 
I  brooded  alone  about  all  my  troubles,  and  I 
was  always  inclined  to  get  in  the  blues  quite 
often.  Sometimes  it  would  stick  with  me  for 
a  couple  of  days.  If  it  hadn't  been  for  her,  I 
wouldn't  probably  have  been  here  now;  for  I 
went  into  the  army  in  the  expectation  of  get- 
ting killed.  I  was  glad  to  go  over  there  just 
to  get  out  of  my  troubles.  Of  tourse  she 
cheered  me  np,  and  all  that,  but— I  don't  think 
I — if  I  didn't — if  everything  else  had  been  all 
right,  I  am  very  sure  I  wouldn't  have  shot  her 
I  guess— I  thought  too  much  of  her  to  harm  her 
in  that  way. 

"Q.  Theodore,  if  you  thought  so  much  of  her 
what  was  the  idea  of  shooting  her?  A.  I  don't 
know;   I  don't  just  luiow  why  I  did  it  cither." 

At  the  trial,  eminent  alienists  who  had  ex- 
amined the  defendant,  and  the  only  special- 
ists in  nervous  and  mental  diseases  who  were 
called  as  witnesses,  testified  the  defendant  is 
a  constitutional  psychopath,  which  is  the 
euphonious  equivalent  of  Lombroso's  "moral 
Idiot."  The  alienists  discovered  in  the  de- 
fendant's mind  a  delusion  that  he  might 
properly  be  the  instrument  of  God  to  kill  the 
girl  for  her  sin  in  breaking  her  engagement 

The  Information  was  filed  on  September 
30,  1920.  On  December  6,  the  defendant  was 
arraigned,  and  stood  mute.  On  December  9 
a  motion  to  quash  the  information  was  de- 
nied, and  the  case  was  set  for  trial  on  De- 
cember 14.  The  defendant's  father  emplojod 
counsel  to  represent  him.  On  December  14 
and  15  the  following  affidavits  were  filed  in 
the  case: 

"S.  B.  Amidon,  of  lawful  age,  being  first  duly 
sworn,  upon  oath  deposes  and  says: 

"That  he  is  now  and  for  more  than  33  years 
last  past  has  been  actually  engaged  in  the 
practice  of  law  in  the  city  of  Wicliita,  Kan., 
and  for  the  30  years  last  past  he  has  been  ac- 
quainted with  the  father  of  Theodore  Osweiler, 
and  has  been  lus  attorney  during  such  time; 


that  he  has  known  Theodore  Osweiler,  Jr., 
practically  all  of  the  tifae  since  his  birth;  that 
he  has  been  employed  by  Theodore  Osweiler 
to  defend  his  son,  the  defendant  in  the  above 
entitled  .cause:  and  that  he  has  been  intimate- 
ly acquainted  with  the  said  defendant  daring 
the  times  herein  mentioned. 

"Affiant  states  that  he  is  vice  president,  and 
was  vice  president  during  the  times  mentioned, 
of  the  Southwest  State  Bank  of  Wichita,  Kan.. 
and  that  both  prior  to  the  time  the  defendant 
engaged  in  the  World  War  and  after  his  return 
from  France,  said  defendant  worked  for  a 
time  in  said  bank,  and  affiant  states  that  he 
noticed  at  said  time  that  the  said  defendant  was 
queer,  odd,  morose,  forgetful,  and  incapable  of 
attending  to  business,  and  that  in  the  judgment 
of  this  affiant  during  said  time  said  defendant 
was  a  person  of  unsound  mind;  that  this  affi- 
ant saw  the  said  defendant  frequently,  observed 
him  carefully;  that  be  knew  of  the  said  de- 
fendant studying  for  a  time  for  the  priesthood 
and  following  various  other  kinds  of  study, 
but  that,  by  reason  of  the  condition  of  his 
mind,  he  was  unable  to  accomplish  in  his  studies 
that  which  he  set  out  to  accomplish. 

"Affiant  states  that,  since  the  let  day  of  Au- 
gust, 1920.  he  has  had  frequent  audiences  with 
the  defendant,  and  has  talked  with  him  fre- 
quently, and  affiant  states  that  in  his  opin- 
ion, said  defendant  is  not  at  this  time  capable 
of  making  this  affidavit,  and  is  not  mentally 
competent  to  make  this  affidavit  and  that,  in 
the  judgment  of  this  affiant,  said  defendant  is 
insane  and  was  insane  on  the  1st  day  of  Au- 
gust, and  is  now  insane,  and  at  this  time  is 
feeble-minded  and  incompetent  mentally  to 
make  a  rational  defense,  and  that  the  defend- 
ant is  unable  to  give  this  affiant  a  rational  ac- 
count of  the  occurrences  on  the  1st  day  of 
August,  1920,  and  of  how  the  occurrence  hap- 
pened and  why  it  happened,  and  of  the  various 
facto  leading  up  thereto  and  concluding  there- 
with, and  that,  in  the  judgment  of  this  affiant, 
said  defendant  does  not  understand  the  differ- 
ence between  right  and  wrong,  and  does  not  at 
this  time  understand  the  moral  effect  or  turpi- 
tude of  the  crime  which  he  is  charged  to  have 
committed  in  this  cause  or  the  nature  and  con- 
sequence of  said  act;  that  if  said  defendant 
committed  said  crime,  he  did  it  while  in  a  state 
of  insanity,  and  while  he  was  unable  to  under- 
stand the  difference  between  right  and  wronr; 
that  affiant  makes  this  affidavit  for  and  on  be- 
half of  the  defendant  and  that  in  the  opinion 
of  this  affiant  and  in  the  judgment  of  this  affi- 
ant, said  defendant  is  incompetent  to  make  this 
affidavit  or  to  make  any  defense  in  said  cause, 
by  reason  of  the  fact  that  said  defendant  is 
feeble-minded  and  insane  and  does  not  under- 
stand what  is  being  done  in  this  cause,  and  does 
not  understand  the  difference  between  right  and 
wrong,  and  does  not  know  the  nature  and  ef- 
fect of  the  trial  now  about  to  be  proceeded 
with.  Affiant  states  that  he  has  had  full 
charge  of  the  defense  in  this  case,  and  that  he 
has  consulted  with  the  father  of  the  defendant 
very  frequently  in  order  to  secure  the  presence 
of  witnesses  for  the  defense,  and  affiant  states 
that  said  defendant  cannot  safely  proceed  to 
the  trial  of  this  cause  at  this  time  on  account 
of  the  absence  of  material  witnesses  to  tbe 
said  defendant    [The  remainder  of  this  affida- 
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Tit  was  in  dne  form  as  an  affidavit  for  a  con 
tinuance  on  account  of  the  absence  of  material 
witnesses.]" 

"Theodore  Osweiler,  of  lawful  age,  being 
first  duly  sworn,  upon  oath  deposes  and  says: 

"That  he  is  a  resident  of  Sedgwick  county, 
Kan.,  and  has  been  a  resident  of  said  county 
and  state  for  42  years;  that  he  is  the  father 
of  the  defendant  in  this  the  above-entitled 
cause,  and  affiant  states  that  the  defendant  is 
now  and  has  been,  in  the  judgment  of  this  af- 
fiant, and  was  on  the  1st  day  of  August,  IQSO, 
and  ever  since  has  been  and  is  now,  insane  and 
unable  to  make  a  rational  defense  in  this  the 
above-entitled  cause,  is  feeble-minded  and  men- 
tally incompetent  to  make  a  rational  defense; 
and  that  he  is  now  and  has  been  since  the  said 
Ist  day  of  August,  and  was  on  said  1st  day 
of  August,  1920,  insane;  that  he  employed  the 
firm  of  Dale,  Amidon,  Buckland  &  Hart  to  de- 
fend the  defendant  in  the  above-entitled  cause; 
that  be  has  given  them  such  information  as  is 
within  bis  knowledge;  and  affiant  further  states 
that  in  his  judgment  defendant  does  not  possess 
the  necessary  knowledge  to  determine  the  na- 
ture of  the  proceedings  now  being  had  in  this 
the  above-entitled  cause,  and  bis  mental  con- 
dition is  such  that  he  cannot  unde'rstand  and 
does  not  understand  the  nature  of  the  proceed- 
ings now  taking  place  in  this  cause,  and  the 
nature  of  the  proceedings  in  this  cause,  and 
that  he  is  not  mentally  capable  of  making  bis 
defense  in  this  cause,  and  for  that  reason  his 
attorneys  have  been  unable  to  properly  pre- 
pare a  defense  in  this  cause,  and  are  unable 
to  go  to  trial  at  this  time;  that  said  defend- 
ant is  now  unable  to  recall  the  facts  of  the 
transactions  involved  in  the  charges  against  him 
so  as  to  assist  his  counsel  in  the  preparation 
of  his  defense  or  to  testify  as  a  witness  or  even 
to  remember  events  from  day  to  day." 
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Following  filing  of  these  affidavits,  a  col- 
loquy ensued  between  the  court  and  counsel 
for  the  state  concerning  what  should  1>e  dcme. 
The  court  and  counsel  for  the  state  sought  to 
have  counsel  representing  the  defendant  ad- 
mit he  was  applying  for  an  Inquiry  respecting 
the  defendant's  present  sanity,  or  else  admit 
he  was  applying  for  a  continuance  only.  He 
stood  on  the  affidavits.  The  record  shows  the 
following: 

"By  the  Court:  Do  you  care  to  say  anything 
further  on  the  matter? 

•Defendant's  Counsel:    No,  your  honor. 

"By  the  Court:  Ton  asked  for  a  few  mo- 
ments for  conference;  are  you  ready  to  pro- 
ceed? 

"Defendant's  Counsel:   We  are  ready. 

"By  the  Court:  Has  the  state  anything  fur- 
ther to  state? 

"PlaintifTs  Counsel:    Nothing. 

"Defendant's  Counsel:  Except,  If  the  state 
attorney  wants  the  court  to  make  a  finding- 
Judgment,  that  the  defendant  is  insane,  and  send 
him  to  the  asylum  for  the  insane,  we  have  no 
objection  to  it. 

"Plaintiff's  Counsel:  But  we  are  not  asking 
for  that. 

"Defendant'*  Counsel:  Then  we  reoffer  our 
afHdavita. 


"By  the  Court:   What  has  the  state  to  say? 

"Plaintilfs  Counsel:  We  have  nothing  further 
to  say. 

"Defendant's  Counsel:  Our  afBdavits  are  con- 
sidered as  filed  and  admitted,  are  they? 

"PiaintitTs  Counsel:  We  understood  as  an 
application  for  continuance.  I  believe  that  was 
counsel's  statement 

"Defendant's  Counsel:  Under  the  statement 
of  Mr.  Elcock,  assistant  county  attorney,  as  to 
what  he  thought  the  court's  duty  was— to  make 
a  finding— we  will  reoffer  the  afBdavits  for  that 
purpose,  on  the  question  of  the  defendant's 
present  sanity  or  Insanity." 

Another  colloquy  ensued,  In  which  counsel 
representing  the  defendant  refused  to  be 
placed  In  the  attitude  of  making  application 
for  an  investigation  of  the  defendant's  pres- 
ent sanity.  The  colloquy  was  brought  to  a 
conclusion  as  follows: 

"By  the  Conrt:  I  imagine,  nnder  this  stat- 
ute, the  application  is  made  for  the  purpose  of 
continuance,  on  the  ground  that  the  defendant 
is  insane  at  this  time  and  unable  to  proceed  to 
trial  for  that  reason,  that  the  court  has  the 
power  to  appoint  a  commission  to  examine  into 
bis  sanity,  or  to  empanel  the  jury  to  try  the 
issue. 

"Plaintiff's  Counsel:  Or  try  It  yourself  as  a 
court. 

"By  the  Court:  I  rather  imagine  the  method 
of  procedure  is  largely  to  the  discretion  of  the 
county  attorney  as  to  whether  it  shall  be  a 
commission  or  whether  the  jury  shall  determine 
the  matter. 

"Plaintiff's  Counsel:  A  commission  Is  satis- 
factory to  me. 

"Defendant's  Counsel:  If  the  commission  is 
appointed,  I  want  [the  record]  to  show  that 
the  commission  is  appointed  on  the  application 
of  the  state.  We  are  not  applying  for  the  com- 
mission. 

"Plaintiff's  Counsel:  As  I  understood,  here  is 
an  affidavit  that  purports  to  show  that  this  de- 
fendant is  now  Insane.  He  is  in  that  condi- 
tion where  he  Is  unable  to  properly  prepare 
for  a  defense  or  make  a  defense.  That  is  a 
showing  before  the  court  on  the  part  of  the 
defendant.  If  the  court  determines  to  try 
this  at  this  time,  why  it  Is  Immaterial  to  the 
state  which  way  it  is  tried.  I  merely  suggest 
the  commission  as  probably  a  briefer  way  to 
get  at  it,  and  a  quicker  way.  I  am  not  asking, 
particularly,  for  a  commission,  or  court,  or 
jury. 

"Defendant's  Counsel:  Iiet  the  record  show 
that  we  are  ready  to  go  ahead  with  the  trial 
of  the  case. 

"Plaintiff's  Counsel;   We  are  ready. 

"Defendant's  Counsel:  Let  the  record  show 
that,  in  announcing  ourselves  ready  for  trial, 
we  do  so,  not  waiving  any  of  our  rights  In  our 
affidavit  for  continuance. 

"By  the  Court:  The  applications  for  continu- 
ance are  overruled." 

[1]  In  the  case  of  In  re  Wright,  74  Kan. 
409,  89  Pac.  678,  the  third  paragraph  of  the 
syllabus  reads  as  follows: 

"Where  upon  the  trial  of  a  person  diarged 
with  a  crime  it  Is  claimed  that  he  is  then  ona- 
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ble  to  make  answer  and  defense  thereto  in  a 
rational  manner,  becanse  of  mental  incapacity 
which  has  arisen  since  the  alleged  commission 
of  the  offense,  it  is,  the  duty  of  the  court  where 
such  trial  is  pending  to  make  inquiry  concern- 
ing such  disability,  and,  if  found  to  exist,  to 
stop  further  proceedings  in  the  trial  until  such 
disability  has  been  .removed.  Failure  in  this 
respect,  whereby  an  insane  person  is  forced  in- 
to trial,  will  render  all  subsequent  proceedings 
Toid." 

In  the  Wright  Case,  the  petitioner  was 
charged  with  felony,  arrested,  and  bronght  be- 
fore the  Judge  of  the  city  court  of  Wichita 
for  preliminary  examination.  The  examina- 
tion was  postponed  until  April  4.  On  April  3 
the  petitioner  was  adjudged 'insane,  as  the 
result  of  proceedings  in  the  probate  court. 
On  April  4  a  motion  called  a  plea  in  bar  was 
filed  in  the  city  court,  to  discharge  the  pe- 
titioner, on  the  ground  the  city  court  had  lost 
Jurisdiction.  The  proceedings  in  the  probate 
court.  Including  the  verdict  of  lunacy,  were 
set  out  in  the  motion.  The  court  denied  the 
motion,  held  a  preliminary  examination, 
bound  the  accused  over  to  the  district  court 
and,  In  default  of  bail,  committed  him  to  Jail. 
In  holding  the  city  court  did  not  lose  Juris- 
diction, the  court  said: 

"It  is  the  law  of  this  country,  independent  of 
any  statute,  that  a  defendant  shall  not  be  com- 
pelled to  answer  to,  or  defend  against,  a  crim- 
inal charge  if  mentally  or  physically  unable  at 
the  time  to  do  so  in  a  rational  manner,  when 
such  disability  has  developed  after  the  alleged 
commiBsion  of  such  crime;  but,  in  the  absence 
of  a  statute  to  the  contrary,  the  duty  of  deter- 
mining whether  or  not  such  disability  exists 
rests  with  the  court  whose  duty  it  is  to  hear 
such  answer  or  defense. 

"When  the  attention  of  a  court  is  called  to 
the  fact  that  the  defendant  about  to  be  ar- 
raigned before  A  is  unable,  because  of  mental 
disability,  to  make  proper  defense  to  the  ac- 
cusation against  him,  it  is  doubtless  the  duty 
of  the  court  to  take  notice  of  the  suggestion  and 
make  such  inquiry  concerning  it  as  will  fully 
protect  the  rights  of  the  accused.  Upon  such 
an  inquiry  the  findings  of  a  court  in  a  lunacy 
proceeding,  and  any  other  proper  evidence,  may 
be  received  and  considered.  The  verdict  and 
proceedings  presented  to  the  magistrate  in 
this  case  can  only  be  considered  as  evidence 
tending  to  show  the  present  mental  condition 
of  the  petitioner.  It  appears  that  this  evi- 
dence was  offered  for  another  and  different 
purpose,  but  the  object  and  manner  of  its  pres- 
entation are  immaterial.  It  was  sufficient  to 
call  the  attention  of  the  court  to  the  claim 
that  the  defendant  was  insane  and  incapable  of 
making  proper  answer  to  the  charge  pending 
against  him.  This  was  a  matter  of  too  much 
gravity  to  be  ignored  because  of  any  supposed 
irregularity  in  the  form  of  its  presentation.  It 
was  the  duty  of  the  magistrate  to  take  notice 
of  this  claim  and  determine  the  defendant's 
mental  condition  before  proceeding  further  with 
the  examination."    74  Kan.  411,  89  Pac.  679. 


[2, 3]  Although  authorlttes  were  not  re- 
viewed In  this  question,  they  were  carefully 
examined  before  it  was  written,  and  the  de- 
cision established  the  practice  to  be  followed 
In  this  state.  Since  the  decision  was  rai- 
dered,  it  has  been  supplemoited  by  two  stat- 
utes: 

Section  4  of  chapter  299  of  the  Laws  of 
1911  reads  as  follows: 

"Whenever  any  person  nnder  indictment  or 
information,  and  before  or  during  the  trial 
thereon,  and  before  verdict  is  rendered,  shall 
be  found  by  the  court  in  which  such  indictment 
or  information  is  filed,  or  by  a  commission  or 
another  jury  empaneled  for  the  purpose  of 
trying  such  question,  to  be  insane,  an  idiot 
or  an  imbecile  and  unable  to  comprehend  Eis 
position,  and  to  make  his  defense,  the  court 
shall  forthwith  commit  him  to  the  state  asylum 
for  the  dangerous  insane,  for  safe  keeping  and 
treatment:  and  such  person  shall  be  received 
and  cared  for  at  the  said  Institution  until  he 
shall  recover,  when  he  shall  be  returned  to  the 
court  from  which  he  was  received  to  be  placed 
on  trial  upon  said  indictment  or  information." 
Gen.  Stat.  1915,  {  10O43. 

Section '2  of  chapter  299  of  the  Laws  of 
1919  reads  as  follows: 

"That  whenever  in  a  court  of  record,  during 
the  hearing  of  any  person  charged  with  a  mis- 
demeanor or  crime,  it  shall  be  made  to  appear 
to  the  court  that  the  person  is  feeble-minded 
the  court  shall  summarily  remand  such  person 
to  the  probate  court  of  the  county  for  examina- 
tion under  the  provisions  of  this  act." 

The  statute  of  1919  took  feeble-mindedness 
out  of  the  statute  of  1916.  Should  the  court 
find  the  defendant  to  be  suffering  from  men- 
tal defect  other  than  feeble-mindedness,  he 
should  be  committed  to  the  hospital  for  dan- 
gerous insane;  should  he  be  suffering  from 
feeble-mindedness,  he  should  be  remanded  to 
the  probate  court 

[4]  There  can  be  no  doubt  about  the  suffi- 
ciency of  the  affidavits  filed  on  December  14 
and  15  to  challenge  the  attention  of  the  court 
and  move  it  to  investigate  the  defendant's 
mental  condition.  The  statPments  contained 
In  the  affidavits  were  made  under  the  oaths  of 
responsible  persons,  one  of  them  subject  to  dis- 
cipline by  the  court,  and  both  of  them  subject 
to  the  penalties  for  perjury.  The  affidavits 
contained,  not  merely  expressions  of  opinion, 
but  statements  of  fact  which  placed  Uie  de- 
fendant within  the  protection  of  the  court. 
As  indicated  hi  the  Wright  Case,  it  made  no 
difference  that  the  showing  of  present  in- 
sanity was  made  in  affidavits  supporting  an 
application  for  continuance  only.  Whoi  the 
showing  was  presented,  it  was  the  court's 
duty  to  find  out  if  the  defendant  was  In  fit 
mental  condition  to  be  tried,  whether  coun- 
sel for  either  side  made  application  for  the 
inquiry  or  not  In  effect,  the  law  made  the 
application  for  the  defendant  and,  however 
the  attorneys  might  fence  about  the  matter. 
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tbe  conrt  was  not  antborlsed  to  proceed  with 
a  trial  on  the  merits  nntll  it  had  ascertained, 
by  one  of  the  statutory  methods,  whether  the 
defendant  was  capable  of  making  a  rational 
defense.  Trial  on  the  merits  Is,  of  course,  no 
substitute  for  the  preliminary  investigation. 
The  question  of  capacity  to  commit  crime  on 
August  1  bears  no  relation  to  the  question  of 
capacity  on  December  15  following  to  defend 
against  a  charge  of  crime. 

Tbe  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceeding. 

All  the  Justices  concurring. 


(Ill  Kan.  650) 
JONES  V.  WEBBER  Ct  al.     (No.  23694.) 

(Supreme  Conrt  of  Kansas.    July  8,  1082.) 

(Syllaius  Iv  fh«  Court.) 

1.  Judoment  «=>2S5— In  action  to  eaaoel  note, 
Hem  of  damage  added  by  supplemental  peti- 
tion, and  not  proved,  held  properly  excluded. 

In  an  action  to  cancel  a  note  given  for  the 
purchase  ot  a  stallion,  on  the  ground  that  the 
animal  was  worthless  as  a  breeder,  when  the 
case  was  called  for  trial  the  plaintiff  sought  to 
add  an  item  of  damage  for  care  and  feed  for 
tbe  horse  by  what  be  called  a  supplemental  pe- 
tition. This  was  excluded  by  the  court,  and  on 
the  motion  for  a  new  trial  no  showing  was 
made  as  to  any  evidence  on  this  point.  Beld, 
no  error  to  exclude  such  item  of  damage. 

2.  Appeal  and  error  Qsxl 005(3)— Finding  by 
Jury  OR  conflicting  evidence  must  stand. 

The  plaintiff  claimed  a  warranty  that  the 
horse  was  a  90  per  cent,  foal-getter.  Much  of 
the  evidence  was  to  tbe  effect  that  he  was  rep- 
resented as  one  whose  fluid  test  was  90  per 
cent.  pure.  There  was  evidence  of  a  physical 
defect.  The  jury  on  conflicting  testimony  found 
for  the  defendant  Beld,  that  such  finding,  hav- 
ing been  approved  by  tbe  trial  court,  must 
stand. 

3.  New  trial  «=9|43(5)  —  Jurors  cannot  Im- 
peaeb  own  verdict  by  disclosing  reasons  there- 
for. 

Jurors  cannot  be  beard  to  impeach  their 
verdicts  by  disclosing  the  mental  operations 
and  sentimental  considerations  by  which  their 
conclusions  were  reached. 

Appeal  from  EHstrlet  Court,  Seward  Coun- 
ty. 

Action  by  Sam  Jones  against  Anne  B.  Web- 
ber and  others.  From  a  Judgment  for  de- 
fendants, plalntlfr  appeals.    Affirmed. 

hi.  W.  Davis,  of  Liberal,  for  appellant. 
Sawyer  &  King  and  V.  H.  Grlnstead,  all  of 
Liberal,  for  appellees. 

WBST,  J.    Tbe  plalnticr  bought  a  stallion  at 
the  defendant  Anna  B.  Webber's  sale,  gave 


his  note  for  $276,  found  the  animal  worth- 
less as  a  breeder,  sought  rescission,  failed, 
and  sued  to  cancel  the  note.  The  defendant 
banlc  bougbt  the  note  before  maturity,  but 
the  plaintiff  claims  it  was  nonnegotlable  be- 
cause it  had  written  thereon,  "This  note 
given  for  stallion  under  guaranty  as  given 
at  Webber  sale."  The  plaintiff  alleged  that 
as  part  of  the  transaction  by  wliich  he  bought 
the  horse  tbe  defendant  by  her  agent  tbe 
auctioneer  warranted  and  guaranteed  the 
horse  to  be  a  good  foal-getter,  first  class  for 
breeding  purposes,  which  warranty  and  guar- 
anty proved  false. 

The  defendant  Mrs.  Webber  answered  by 
general  denial,  and  also  alleged  that  she 
made  the  sale  as  administratrix,  and,  being 
Inexperienced  In  business  affairs,  bad  her 
brother.  Will  Brier,  look  after  the  sale;  that 
the  derk  of  the  sale,  T.  A.  Tegarden,  looked 
after  the  notes  taken,  but  she  did  not  know 
under  what  condition  this  note  was  executed : 
that  no  express  warranty  or  guaranty  was 
made  or  authorized  by  her;  that  it  was  an- 
nounced that  this  horse  had  a  record  which 
record  would  go  with  him;  that  his  fluid 
tested  90  per  cent,  pure,  and  that  a  pur- 
chaser could  look  up  his  record  and  be  sat- 
isfied before  taking  him  that  he  would  iiot 
be  guaranteed  as  a  foal-getter;  that  such 
fluid  test  for  the  previous  year  was  correct; 
that  when  the  plaintiff  came  for  the  horse 
after  the  sale  he  said  he  guessed  he  was  all 
right,  and  thereupon  t6ok  him;  that  she  did 
not  authorize  Will  Brier  nor  the  auctioneer 
to  warrant  or  guarantee  the  horse  as  first 
class  for  breeding  purposes,  and,  if  any  such 
warranty  were  made,  it  was  without  her 
knowledge;  and  that  the  words  on  the  note 
were  placed  there  without  her  knowledge  or 
consent 

[1]  When  the  case  was  called  for  trial,  tbe 
plaintiff  sought  by  what  he  calls  a  supple- 
mental petition  to  include  damages  for  $150 
for  feeding  the  horse.  The  Jury  found  for 
the  defendant  The  plaintiff  moved  for  a 
new  trial  and  presented  an  affidavit  that 
several  of  the  Jurors  found  for  the  defendant 
because  she  was  a  "widow  woman,"  and  that 
there  was  no  question  that  the  horse  had 
been  warranted  as  claimed  by  Mr.  Jones. 

It  appears  that  when  the  opening  state- 
ment was  made  plaintUTs  counsel  Included  a 
claim  for  the  feed'  and  care  of  tbe  horse,  and 
on  objection  the  court  stated  that  this  would 
not  be  considered.  - 

There  was  testimony  that  the  auctioneer 
had  stated  that  the  horse  was  a  90  per  cent, 
foal-getter.  But  a  number  testified  that  no 
such  statement  was  made,  but  that  he  was 
prodaimed  as  a  horse  whose  fluid  tested  90 
per  cent  pure.  There  was  abundant  evi- ' 
dence  of  his  worthlessness  as  a  foal-getter. 
An  Interesting  item  of  evidence  was  that  the 
banker  who  acted  as  cleilc  of  the  sale  stated 
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he  made  the  Indorsement  on  the  note  at  the 
time  Mr.  Jones  signed  it;  "that  he  would 
not  have  placed  the  indorsement  on  the  note 
if  be  bad  not  known  the  horse  had  been 
guaranteed,  and  that  he  absolutely  knew 
what  Mr.  Jones  had  in  mind  when  he  [Jones] 
signed  the  note."  No  claim  of  authority  to 
make  such  Indorsement  was  even  hinted  at. 
There  was  convincing  evidence  that,  regard- 
less of  any  fluid  test,  the  horse  was  practi- 
cally inefficient. 

While  the  feed  bill  might  have  been  a 
proper  element  of  damages  if  it  had  been 
included  in  the  original  petition  (Hostetler  v. 
Bartholomew,  05  Kan.  217,  147  Pac.  1134; 
Cooper  ▼.  Bagsdale,  96  Kan.  772,  153  Pac. 
516),  still  no  excuse  was  shown  for  present- 
ing it  for  the  first  time  when  the  case  was 
called  for  trial  under  the  guise  of  a  "supple- 
mental" petition,  and,  moreover,  no  showing 
was  made  on  the  motion  for  a  new  trial  as 
to  any  evidence  on  that  point ;  hence  for  that 
reason  no  error  was  committed  in  denying 
the  motion.  Civ.  Code,  S  307  (Gen.  St  1015, 
17200). 

We  find  no  error  In  respect  to  the  admis- 
sion or  exdnsion  of  evidence  or  in  the  in- 
struction. 

[3]  Of  course.  Jurors  cannot  be  heard  to 
Impeach  their  verdict  by  statements  that 
they  violated  their  oaths  as  jurors,  and  de- 
cided for  the  defendant  because  she  was  a 
"widow  woman."  Things  that  inhere  In  the 
verdict  belong  to  the  inner  sanctum  are  not 
to  be  spread  out  for  the  gaze  of  the  losing 
party  to  a  lawsuit,  else  there  might  never 
be  an  end  to  litigation. 

[2]  The  Jury  evidently  believed  the  witness 
who  said  the  horse  was  not  stated  to  be  a 
90  per  cent,  foal-getter,  but  to  have  a  90 
per  cent  pure  fluid  test,  a  thing  compatible 
with  such  utter  worthlessnoss  as  he  seemed 
to  have  manifested,  a  physical  defect  tesU- 
fled  to,  possibly  accounting  for  the  difiiculty. 

At  any  rate,  there  was  the  usual  conflict 
of  evidence,  which  the  Jury  and  trial  court 
settled  in  favor  of  the  defendant,  and,  finding 
no  material  error,  the  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(Ill  Kan.  688) 

STATE  V.  AVERY. 


(No.  24152.) 


(Supreme  Ck>urt  of  Kansas.    June  10,  1922.) 

(ByUatnu  by  the  Court.) 

I.  Banks  aad  banking  «=>2 1— Worthless  Check 

Aot  not  related  to  the  false  token,   liogus 

eheok,  and  false  pretense  group  of  orimes. 

The  offense  created  by  the  Worthless  Clieck 

Act   (Laws   1915,  c.  92),  making  it  unlawful 

to  issoe  a  check  on  a  bank,  knowing  at  the  time 

there  are  no  funds  on  deposit  to  meet  the  check 

on  presentation,  and  providing  punishment  for 


any  one  Who  willfully  violates  the  act,  Is  not 
rekted  to  the  false  token,  bogus  check,  and 
false  pretense  group  of  crimes,  the  porpose  of 
the  act  being  to  discourage  overdrafts  and  re- 
sulting bad  banking,  to  stop  the  practice  at 
"check  kiting,"  and  generally  to  avert  the  mis- 
chief to  trade,  commerce,  and  banking  which 
the  circulation  of  worthless  checks  inflicts. 

2.  Banks  and  banking  «=32 1— intent  to  Mrut 
not  an  element  of  the  offense  of  drawing  ■ 
check  without  sufficient  funds. 

Intent  to  defraud  and  accomplishment  of 
fraud  are  not  elements  of  the  offense,  and  are 
not  essential  to  validity  of  the  act 

3.  Banks  and  banking  (S=32l— Constltntleul 
law  «=383(3)— Wortbiess  check  act  held  not 
to  sanction  imprisonment  for  debt  nor  com- 
poonding  a  felony. 

The  statute  does  not  sanction  imprisonment 
for  debt  nor  compounding  of  felony. 

4.  Banks  and  banking  «=>2I— In  proseoutloi 
for  passing  worthless  check.  It  was  no  d«- 
fense  that  defendant  told  payee  that  bo  bad 
no  funds  to  meet  cheek. 

All  the  elements  of  the  offense  being  pres- 
ent the  maker  of  check  is  not  relieved  from 
punishment  by  the  fact  be  told  the  payee,  when 
check  was  issued,  he  had  no  funds  in  the  bank 
to  meet  it 

5.  Banks  and  banking  «=>2I— Worthless  eheok 
statutes  held  applioabie  to  postdated  chocks. 

The  act  applies  to  postdated  checks. 

Appeal  from  District  (3ourt  Pawnee 
County. 

Frank  Avery  was  convicted  of  drawing  a 
check  on  a  bank  knowing  that  he  had  no 
funds  on  deposit  to  meet  the  check  when 
presented,  and  he  appeals,  and  from  Judg- 
ment quashing  two  counts  of  the  information 
the  State  appeals.  Judgment  denying  mo- 
tion in  arrest  of  Judgment  affirmed.  Judg- 
ment sustaining  motion  to  quash  reversed, 
and  cause  remanded  for  further  proceedings. 

Cline  &  Cline,  of  Lamed,  for  appellant 
Bicbard  J.  Hopkins,  Atty.  Gen.,  and  H.  S. 

Rogers  and    Bicbard   H.   Browne,   both  of 

Lamed,  for  the  State. 

BUBCH,  J.  The  defendant  was  convicted 
of  violating  the  statute  prohibiting  a  person 
from  drawing  a  check  on  a  bank,  knowing  he 
has  no  funds  on  deposit  to  meet  the  check 
when  presented,  and  appeals.  Two  counts 
of  the  information  were  quashed,  and  the 
state  also  appeals. 

Section  1  of  the  statute  reads  aa  follows: 

"It  shall  be  unlawful  for  any  person,  corpora- 
tion, or  partnership,  to  draw,  make,  utter,  is- 
sue or  deliver  to  another  any  check  or  draft 
on  any  bank  or  depository  for  the  payment  of 
money  or  its  equivalent,  knowing,  at  the  time  of 
the  making,  drawing,  uttering,  or  delivery  of 
any  such  check  or  draft  as  aforesaid  that  he 
has  no  funds  on  deposit  in  or  credits  with  such 
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bank  or  depoaitofr  with  wliich  to  pay  such 
check  or  draft  upon  presentation."  Laws  1915, 
c.  92,  (1;  Oen.  Stat  1915,  {  3471. 

Section  2,  as  amended  In  1917,  provides  a 
penalty  for  "willfully  violating"  any  of  the 
provisions  of  section  1  (Laws  1917,  c.  170). 

Section  8  reads  as  follows: 

"That  in  any  case  where  •  prosecntion  is 
begun  under  this  act,  the  defendant  shall  have  a 
right,  open  application  made  for  that  purpose 
before  trial,  to  have  said  action  abated  by  show- 
ing to  the  court  or  judge  that  he  has  had  an 
account  in  said  bank  upon  which  said  check  or 
draft  was  drawn,  thirty  days  next  prior  to  the 
time  said  check  or  draft  was  delivered  and  that 
said  check  or  draft  was  drawn  upon  said  bank 
without  intent  to  defraud  the  party  receiving 
the  same,  and  if  the  court  shall  so  find,  said  ac- 
tion shall  be  abated  and  the  defendant  shall  be 
discharged  upon 'paying  into  court  the  amount 
of  such  check  and  the  costs  in  said  case."  Laws 
1915,  c.  92,  S  3;  Gen.  Stat.  1915,  {  3473. 

Another  section  defines  the  term  credits: 
another  makes  the  statute  inapplicable  in 
case  the  check  be  paid;  and  another  dis- 
tinguishes the  statute  from  the  false  token 
statute  and  other  existing  laws.  At  the 
same  session  the  Legislature  passed  ah  act 
which  provides  punishment  for  obtaining 
money  or  other  valuable  thing  by  cheats, 
frauds,  and  bogus  checks.  I>aws  1915,  c. 
203,  S  1;  Cen.  Stat.  1915,  f  3470. 

The  first  count  of  the  information  was 
based  on  a  check  to  the  Dodge  City  Whole- 
sale Grocery  Company,  for  1133.44,  dated 
August  9,  1920.  The  second  count  was  based 
on  a  check  to  the  Dodge  City  Wholesale 
Grocery  Company,  for  $96.57,  dated  Septem- 
ber 7,  1920,  and  the  count  contained  an  al- 
legation that,  when  the  check  was  delivered 
to  the  payee,  the  defendant  told  the  payee 
he  had  no  funds  on  deposit  to  meet  it.  The 
third  count  was  based  on  a  check  to  the 
McCord-Kistler  Mercantile  Company,  for 
$129.04,  dated  November  22,  1920,  but  drawn 
and  delivered  to  the  payee  on  November  20, 
1920.  All  the  checks  were'  drawn  on  the 
Fanners'  State  Bank  of  Lamed. 

The  defendant  filed  a  motion  to  quash  the 
Information,  on  the  ground  it  did  not  state 
facts  sufilcient  to  constitute  a  public  offense. 
The  motion  was  overruled  as  to  the  first 
count,  and  sustained  as  to  the  second  and 
third  counta  The  defendant  'then  pleaded 
guilty  to  the  first  count,  but  moved  the  court 
to  arrest  Judgment,  on  the  ground  the  first 
ooant  did  not  state  facts  sufficient  to  con- 
stitute a  public  offense. 

[2]  The  defendant  contends  the  criterion 
of  g:uilt  in  criminal  law  is  wrongful  Intent, 
and  the  statute  does  not  require  criminal  In- 
tent in  order  to  constitute  the  felony  de- 
noanced.  The  statement  is  entirely  too 
broad.  The  worthless  check  must  be  will- 
fully drawn,  knowing  at  the  time  there  are 
no  funds  on  deposit  to  meet  it    Beyond  that. 
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the  Legislature  may,  for  protectlMi  of  the 
public  interest,  require  persons  to  act  at 
their  peril,  and  may  punish  the  doing  of  a 
forbidden  act  without  regard  to  the  knowl- 
edge, intention,  motive,  or  moral  turpitude  of 
the  doer.  There  is  no  constitutional  objec- 
tion to  such  legislation,  the  necessity  for 
which  the  Legislature  is'  authorized  to  de- 
termine. State  V.  Brown,  38  Kan.  390,  393, 
16  Pac.  269;  16  C.  J.  •76-78.  Whether  or  not 
the  Legislature  has  enacted  such  a  statute 
is  a  matter  of  interpretation. 

[1]  The  defendant  contends  the  offense  of 
giving  a  worthless  check  is'  related  to  the 
false  token  and  false  pretense  group  of 
crimes,  and  consequently,  in  order  to  con- 
stitute a  crime,  the  check  must  be  given  with 
intent  to  defraud,  and  fraud  must  be  accom- 
plished by  procuring  money  or  other  valuable 
thing.  That  the  Legislature  was  not  adding 
to  the  list  of  punishable  deceits  and  frauds 
is  manifest  from  the  interpretative  section  of 
the  statute,  and  from  the  fact  the  Legislature 
at  the  same  session  passed  the  bogus  check 
act  The  purpose  of  the  statute  was  to  dis- 
courage overdrafts  and  resulting  bad  bank- 
ing (Saylors  v.  Bank,  99  Kan.  615,  618,  163 
Pac.  454)  to  stop  the  practice  of  "check 
kiting,"  and  generally  to  avert  the  mischief 
to  trade,  commerce,  and  banking  which  the 
circulation  of  worthless  checks  inflicts.  Al- 
though the  statute  tends  to  suppress  fraud 
committed  by  the  worthless  check  method, 
the  evils  referred  to  are  all  quite  distinct 
from  those  consequent  on  fraud,  and  the 
statute  is  to  be  regarded  as  creating  a  new 
and  distinct  offense. 

In  Kentucky,  the  worthless  dieck  act 
makes  the  giving  of  such  a  check,  with  in- 
tent to  defraud,  a  crime.  In  the  case  of 
Commonwealth  v.  McCnll,  186  Ky.  301,  217  S. 
W.  109,  the  court  distinguished  the  worthless 
check  act  from  the  statute  relating  to  obtain- 
ing money  or  property  by  false  pretense  or 
false  token,  as  follows: 

"This  section  creates  a  new  and  distinct  of- 
fense, the  commission  of  which  is  accomplished 
by  giving  a  chedc  with  the  intent  to  defraud 
on  a  bank  in  which  the  maker  knows  he  has  not 
sufficient  funds  to  pay  the  check,  and  it  is  not 
essential  to  constitute  an  offense  under  this 
section  that  any  false  representation,  state- 
ment or  pretense  should  be  made  by  the  mak- 
er of  the  check  concerning  the  state  of  his  ac- 
count in  the  bank,  on  which  the  check  is  given, 
or  in  connection  with  the  transaction.  No  ques- 
tions need  be  asked  by  the  person  to  whom  the 
check  is  given  or  information  volunteered  by 
the  person  giving  the  check.  The  mere  giving 
of  such  a  check  with  the  intent  to  defraud,  will 
constitute  the  offense,  and  the  intent  to  de- 
fraud will  be  present  whenever  money,  proper- 
ty or  other  thing  of  value  is  parted  with  by  the 
person  to  whom  the  check  is  given."  180  B^. 
805,  217  S.  W.  110. 

In  the  case  of  State  t.  Miller,  74  Kan.  667, 
87  Pac  723,  cited  by  the  defendant,  the  court 


Digitized  by 


Google 


840 


207  PAOiPIO  HEPORTEB 


(EaiL 


concluded,  from  the  title  of  the  act  and  the 
language  of  the  section  nnder  consideration, 
that  the  statute  forbidding  sale  of  mortgaged 
property  without  written  consent  of  the  mort- 
gagee, contemplated  Intent  to  defraud.  In 
the  recent  case  of  State  t.  Taylor  (S.  D.) 
183  N.  W.  998  (decision  not  yet  officially  re- 
ported), the  leglslatlTe  Intention  was  indl-. 
cated  by  a  change  of,  definition.  In  that 
case,  the  substance  of  the  charge  was  that 
the  defendant  willfully,  knowingly,  unlawful- 
ly, and  feloniously  obtained  money,  by  giving 
a  check  on  a  bank  which  he  knew  did  not 
exist  The  Supreme  Court  of  South  Dakota 
held  the  words  "willfully,  knowingly,  unlaw- 
fully, and  feloniously,"  were  equivalent  in 
meaning  to  "designedly,"  and  said : 

"The  crime  of  false  pretenses,  as  defined  by 
section  646  of  the  Revised  Penal  Code  1903, 
was  changed  by  section  4249,  Code  of  1919,  by 
omission  of  the  words  'with  intent  to  cheat  and 
defMud.'  The  new  section,  so  far  as  material 
here,  reads: 

"'Every  person  who  designedly,  by  color  or 
aid  of  any  false  token  or  writing,  •  »  »  ob- 
tains from  any  person  any  money  or  property. 
Is  punishable,'  etc. 

"Under  this  section  a  specific  allegation  that 
the  act  was  done  'with  intent  to  cheat  or  de- 
fraud' is  not  required,  and  such  intent  is  not 
a  necessary  element  of  the  crime  defined  by  this 
statute.  The  statute  requires  only  that  the 
act  shall  have  been  done  'designedly.'"  183 
N.  W.  999. 

In  this  instance  it  seems  clear  that  fraud- 
ulent intent  was  purposely  omitted  from  the 
enumeration  of  elements  of  the  crime. 

[3]  The  defendant  contend^  the  statute  Is 
in  conflict  with  section  16  of  the  Bill  of 
Rights,  which  forbids  imprisonment  for  debt 
except  in  case  of  fraud.  It  is  said  the  check 
was  given  to  pay  an  acknowledged  debt,  long 
past  due,  and  neither  debtor  nor  creditor 
made  or  lost  anything,  but  the  debtor  must 
be  imprisoned  because  the  debt  was  not  dis- 
charged by  the  check.  The  Information  does 
not  disclose  the  consideration  for  the  check. 
It  may  be  conceded,  however,  the  statute  ap- 
plies to  a  transaction  of  the  character  de- 
scribed. Nevertheless,  the  statute  does  not 
Impose  imprisonment  for  debt.  This  subject 
was  considered  by  the  Supreme  Court  of 
Oeorgia,  in  the  case  of  Hollis  v.  State  (Ga. 
Sup.)  108  8.  B.  783  (decision  not  yet  officially 
reported).  The  Constitution  of  the  state  of 
Oeorgia  declares  "there  shall  be  no  imprison* 
ment  for  debt."  The  Worthless  Check  Act  of 
1919  resembles  the  statute  of  this  state,  ex- 
cept that  the  check  must  be  drawn  with  in- 
tent to  defraud.  The  court  said  the  drawer 
of  tlie  check  is  not  imprisoned  for  debt,  but 
for  fraud,  and  cited  the  case  of  Smith  r. 
State,  141  Ga.  482,  81  S.  K  220,  Ann.  Caa. 
1915C,  999.  In  the  cited  case,  the  Court  bad 
under  consideration  the  act  designed  to  pun- 
ish fraudulent  practices  in'  obtaining  board, 
lodging,  and  other  accommodation  at  hotels. 


inns,  boarding  houses,  and  eating  houses,  and 
held  imprisonment  was  not  imposed  for  debt, 
but  for  the  forbidden  practices.  Under  the 
statute  of  this  state,  the  offense  does  not 
consist  in  nonpayment  of  debt,  but  In  re- 
sorting to  a  practice  which  the  Legislature 
regarded  as  demoralizing  to  business. 

[4]  The  second  count  of  the  information 
was  not  vitiated  by  the  allegation  that,  when 
the  check  was  given,  the  defendant  told  the 
payee  he  had  no  funds  in  the  bank  to  meet  it 
The  payee  was  not  deceived,  but  deception  of 
the  payee  of  a  worthless  check  is  not  the 
primary  evil  which  the  statute  was  designed 
to  frustrate. 

[5]  The  third  count  of  the  Information  was 
based  on  a  postdated  check.  The  specific 
evils  which  the  statute  was  designed  to  rem- 
edy follow  from  the  giving,  of  a  worthless 
postdated  check,  and  no  reason  Is  apparent 
for  excepting  such  a  check  from  operation  of 
the  statute  If,  when  it  is  given,  the  drawn 
knows  it  Is  worthless  for  want  of  funds. 

In  the  case  of  Neidlinger  y.  State,  17  Ga. 
App.  811,  88  S.  B.  687,  the  court  had  under 
consideration  the  Worthless  Check  Act  of 
1914  (Acts  1014,  p.  86)  of  the  state  of  Georgia, 
which  read  as  follows: 

"Any  person  who  shall  draw  and  titter  any 
check,  draft  or  order  for  present  considera- 
tion upon  a  bank,  person,  firm  or  corporation 
with  which  such  drawer  has  not  at  tiie  time 
sufficient  funds  to  meet  such  checlc  draft  or 
order,  and  shall  thereby  obtain  from  another, 
money  or  other  thing  of  value,  or  induce  such 
person  to  postpone  any  remedy  he  may  have 
against  such  drawer,  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  punish- 
ed as  prescribed  in  section  1065,  of  the  Code^ 
provided,  that  if  such  drawer  shall  deposit  wifn 
such  drawee  of  such  paper,  within  thirty  days 
thereafter,  funds  sufficient  to  meet  such  check, 
draft  or  order  together  with  interest  wliich 
may  have  accrued,  there  shall  be  no  proseca> 
tion  under  the  provisions  of  this  act."  17  Oa. 
App.  812,  88  S.  E.  687. 

The  court  held  the  act  was  not  Intended 
to  cover  postdated  cbe<&s.  The  court  rea- 
soned as  follows :  A  fraudulent  Intent  mtist 
exist  and  be  operative  before  the  giving  ot 
a  worthless  check  could  constitute  a  crime; 
the  statute  penalized  conduct  similar  to 
forms  of  cheating  and  swindling,  and  conse- 
quently the  C9urt  should  assume  the  elements 
of  the  offense  were  similar  to  those  of  cheat- 
ing and  swindling;  otherwise,  the  statute 
would  simply  afford  means  of  crtlectlng  debts 
throu^  the  instrumentality  of  the  criminal 
law;  one  who  knowingly  takes  a  postdated 
check  for  an  article  of  value  relies,  not  <n 
funds  in  bank  to  meet  the  check,  but  on 
ability  of  the  drawer  to  have  funds  on  de- 
posit when  the  check  is  presented;  there  is 
an  implication  that  the  drawer  does  not  haw 
present  funds  on  which  to  draw;  and  the 
payee  is  apprised  that  the  paper  constitntea 
no  more  than  a  promise  to  iwy  In  the  future 
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Tbe  major  proolse  of  this  argiiment  la  on- 
soond,  and,  U  the  statute  were  passed  as  tbe 
result  of  activities  of  bankers  and  business 
men's  associations,  as  in  this  and  other 
states,  the  conrt  failed  to  view  the  statute 
from  their  standpoint.  The  offense  Is  not 
committed  against  the  payee  of  the  check, 
but  consists  in  the  public  nuisance  resulting 
from  tbe  practice  of  putting  worthless  checks 
In  drculatian. 

In  1919,  the  Legislature  of  Georgia  passed 
a  new  worthless  check  act  which  by  express 
declaration  made  intent  to  defraud  an  ele- 
ment of  the  offense.  In  the  case  of  Strick- 
land T.  State  (Ga.  Ap<p.)  110  S.  E.  39,  the 
maker  of  the  check  told  the  payee  he  did  not 
have  money  to  8i>are,  and  wishec^  to  date  tbe 
check  ahead.  In  holding  the  maker  not  sub- 
ject to  prosecution,  the  Court  of  Ai^)eal8  fol- 
lowed tbe  Neidllnger  Case. 

The  defendant  contends  the  statute  is  Ibad 
because  it  sanctions  compounding  of  felony. 
Dse  of  tbe  expression  "compounding  of  fel- 
ony" is  fallacions  in  this  connection.  The 
Legislature  could  affix  such  punishment,  mild 
or  severe,  as  it  desired,  and  could  provide  for 
relief  from  prosecution  on  such  terms  as  it 
desired  without  offending  against  any  guar- 
anty which  the  drawer  of  a  worthless  check 
is  authorized  to  invoke. 

In  the  case  of  Commonwealth  v.  McCall, 
186  Ky.  301,  304,  217  S.  W.  109,  the  court 
had  under  consideration  tbe  Kentucky  "cold- 
cbeck"  law,  which  contains  this  provision : 

"Provided,  however,  that  If  the  perton  who 
makes,  issues,  utters,  or  delivers  any  such 
check,  draft,  or  order,  shall  pay  the  same  with- 
in twenty  days  from  the  time  he  receives  actual 
notice,  verbal  or  written,  of  the  dishonor  of 
such  check,  draft,  or  order,  he  shall  not  be 
prosecuted  under  this  section,  and  any  prosecu- 
tion that  may  have  been  instituted  within  the 
time  above  mentioned,  shall,  if  payment  of 
said  check  be  made  as  aforesaid,  be  dismissed 
at  the  cost  of  defendant." 

This  provision  was  Interpreted  as  follows : 

"It  is  clear  under  this  statute,  in  fact  so  pro- 
vided, that  if  the  maker  of  the  check  'shall 
pay  tbe  same  within  twenty  days  from  the  time 
he  receives  actnal  notice,  verbal  or  written, 
of  the  dishonor,'  be  cannot  be  punished  for  giv- 
ing the  check,  and  that  If  any  prosecution  has 
been  instituted  before  the  expiration  of  the 
twenty  days  it  shall  be  dismissed  if  the  check 
within  that  time  is  paid.  But  the  maker  of 
the  check  cannot  save  himself  from  tbe  pen- 
alty of  the  statute  by  returning  property  re- 
ceived on  the  faith  of  it,  or  any  property  or 
other  thing  of  value  except  money,  in  the  full 
amount  of  the  cheek.    •    *    * 

"Nothing  short  of  this  will  acquit  the  maker, 
no  matter  what  he  and  tbe  payee  have  agreed 
to.  Their  agreement  to  settle  the  matter  in 
any  other  way  than  as  provided  in  tbe  statute 
wiC  not  be  allowed  to  stay  the  prosecution  or 
prevent  the  enforcement  of  tbe  penalty."  186 
Ky.  306,  307,  217  8.  W.  111. 


The  worthless  check  act  of  Florida  pro>- 
vides  punishment  for  a  person  who  gives  a 
worthless  check,  who  shall  not,  within  24 
hours  after  written  notice  of  presentaticm 
and  nonpayment,  make  full  and  complete 
restitution  by  returning  the  consideration  re- 
ceived for  the  check.  In  the  case  of  Mc- 
Quagge  V.  State,  80  Fla.  768,  87  South.  60, 
the  Supreme  Court  of  Florida  held  this  stat- 
ute to  be  constitutional,  without,  however, 
stating  the  objections  to  constitntionality  or 
tbe  reasons  for  the  dedsicm. 

The  Judgment  of  the  district  court  denying 
the  motion  in  arrest  of  Judgment  is  affirmed. 
Tbe  judgment  sustaining  the  motion  to  quash 
counts  2  and  3  of  tbe  Information  is  reversed, 
and  tbe  cause  is  remanded  for  further  pro- 
ceedings. 

All  the  Justices  concurring. 


(Ul  Kan.  730) 

HOLLINGSWORTH  v.  BERRY  «t  al. 

(No.  23863.) 

(Supreme  Conrt  of  Kansas.    July  8,  1922.) 
(Syllabus  by  the  Court.) 

Master  aid  aarvant  <s=3297(2)— Speeial  ftadlaga 
held  act  lacoaslsteat  with  venltot. 
In  an  action  by  a  servant  against  his  mas- 
ter for  damages  for  personal  injury  caused  hj 
the  negligence  of  the  latter,  it  is  not  error  for 
the  court  to  deny  a  motion  for  judgment  on  the 
answers  to  special  questions  submitted  to  the 
jury  where  those  answers  are  not  inconsistent 
with  the  general  verdict. 


District  Court,  Montgomery 


Appeal  from 
County. 

Action  by  Bay  Holllngsworth  against 
George  D.  Berry  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Tbos.  E.  Wagstafl;  of  Independence,  for  ap- 
pellants. 

Chas.  D.  Wcldi,  of  Coffeyvllle,  for  AppeU 
lee. 

MABSHALL,  J.  Tbe  defendants  appeal 
from  a  Judgment  against  them  for  damages 
sustained  by  tbe  plaintiff  on  account  of  per- 
scHial  injuries  received  by  him  while  working 
for  the  defendants  in  drilling  an  oil  wdl. 

Tne  petition  alleged  that  the  defendants 
were  negligent  In  giving  him  an  unsafe  place 
in  which  to  work;  that  tbe  defendant  Her- 
man H.  Fisher,  one  of  tbe  employers  of  tbe 
plaintiff,  was  working  with  tbe  latter;  and 
that  Fisher  was  guilty  of  negligence  in  the 
manner  in  which  he  handled  a  sledge  ham- 
mer with  which  he  was  working.  The  de- 
fendants pleaded  contributory  negligence  on 
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the  part  of  tbe  plaintUF  and  the  assumption 
of  risk  by  him. 

Trial  was  by  a  Jury,  and  verdict  was  ren- 
dered for  the  plaintiff.  Special  questions 
were  answered  as  follows: 

"Q.  1.  Do  you  find  that  the  defendant,  Fish- 
er, was  in  charge  of  and  directing  tbe  work  at 
and  prior  to  the  time  of  plaintiff's  injury?  A. 
Yea. 

"Q.  2.  Do  you  find  that  the  tools  were  cansed 
to  fall  on  account  of  the  striking  of  the  chain 
which  held  the  brake?    A.  Tea. 

"Q.  8.  If  the  above  question  is  answered 
Tes,'  please  state  who  held  the  sledge  at  thr 
time  it  struck  the  chain.    A.  Fisher. 

"Q.  4.  Do  you  find  that  tbe  defendant  Fisber 
by  the  exercise  of  reasonable  care  and  prudence 
could  have  prevented  said  chain  from  being 
struck  with  the  sledge?    A.  Yes. 

"Q.  6.  Do  you  find  that  the  place  where 
plaintiff  was  working  at  the  time  of  his  injury 
was  a  safe  place  to  work?    A.  No. 

"Q.  6.  Do  you  find  that  tbe  defendants  by  the 
exercise  of  reasonable  care  and  prudence  could 
have  rendered  said  place  a  safe  place  to  work? 
A.  Yes. 

"Q.  7.  Do  yon  find  that  the  defendants  used 
reasonable  care  to  adopt  a  safe  method  of  do- 
ing the  work  on  which  Ray  Hollingsworth  was 
engaged  at  the  time  of  his  injury?    A.  No. 

"Q.  8.  How  much  time  do  you  find  that  plain- 
tiff lost  by  reason  of  his  injury?  A.  Don't 
know. 

"Q.  9.  If  you  find  that  Ray  Hollingsworth 
was  guilty  of  any  negligence  which  contributed 
to  his  injury,  please  set  oat  and  describe  hi& 
said  negligence.    A.  No. 

"First.  Do  you  find  plaintiff  was  an  experi- 
enced tool  dresser  at  the  time  he  was  injured? 
A.  Yes. 

"Second.  Do  you  find  that  the  plaintiff  knew 
the  tools  were  suspended  above  the  casing  while 
plaintiff  was  assisting  defendant  Herman  H. 
Fisher  to  set  said  casing?    A.  Yes. 

"Third.  Do  you  find  that  it  was  the  usual 
cnstom  established  by  the  defendants  to  hoist 
the  tools  above  tbe  (wsing  and  bold  them  there 
while  ripping  or  cutting  off  the  casing  at  the 
top  of  the  well?    A.  Yes. 

"Fourth.  Do  you  find  it  was  the  customary 
and  usual  method  in  the  oil  field  to  suspend  the 
tools  above  while  cutting  the  casing  beneath 
the  same?    A.  Yes. 

"Fifth.  Do  yon  find  that  tbe  plaintiff  was  per- 
fectly familiar  with  the  operation  of  a  Lidecker 
drilling  machine  at  the  time  of  his  injury? 
A.  No. 

"Sixth.  Do  you  find  that  the  Injuries  plain- 
tiff sustained  were  tbe  result  of  an  unavoidable 
accident?    A.  No. 

"Seventh.  If  you  answer  question  No.  6  in  tbe 
negative,  then  do  you  find  from  tbe  evidence 
that  the  plaintiff  knew  the  brake  was  so  tight- 
ened down  by  the  chain  that  if  the  chain  was 
struck  suddenly  the  machinery  would  be  re- 
leased and  the  tools  fall?    A.  Yes. 

"Eighth.  If  you  answer  question  No.  6  in  the 
negative,  state  whether  plaintiff  without  direc- 
tion of  the  defendants  tightened  down  the  chain 
attached  to  the  brake.    A.  Yes." 


The  defendants  moved  for  Judgment  in 
their  favw  on  the  answers  to  tbe  special 
questions.  That  motion  was  denied,  and  Judg- 
ment waa  rendered  for  the  plaintiff  on  tbe 
verdict  There  was  no  motion  for  a  new 
trial.  All  questions  concerning  the  evidence 
or  instructions  are  therefore  eliminated.  No 
question  concerning  the  pleadings  Is  argued. 
Nothing  remains  for  discussion  except  the 
order  denying  the  motion  for  Judgment  on 
the  special  findings  of  tbe  Jury. 

The  rule  Is: 

"Where  the  general  verdict  of  a  jury  and 
their  special  findings  of  fact  can  be  harmonized 
and  made  to  agree  by  taking  into  consideration 
the  entire  record  of  the  case,  and  construing 
the  same  liberally  for  that  purpose,  it  is  tbe 
duty  of  the  court  to  so  harmonize  them.**  Bev- 
ens  V.  Smith,  42  Kan.  250,  21  Pac.  1064. 

See,  also,  Osburn  v.  Ry.  Co.,  75  Kan.  746, 90 
Pac.  289 ;  Lewellen  ▼.  Gas  Co.,  85  Kan.  117, 
116  Pac.  221:  McGlain  v.  Railway  Co.,  89 
Kan.  24,  28,  130  Paa  646,  Ann.  Cas.  1914G, 
600;  Tarin  v.  Railway  Co.,  98  Kan.  606,  608. 
158  Pac.  874;  Burzio  v.  Railway  Co.,  102 
Kan.  287,  292,  171  Paa  351,  L,  R.  A.  1918C. 
997. 

In  Osburn  v.  Railway  Co..  76  Kan.  746,  90 
Pac.  289,  It  was  said: 

"It  is  error  for  a  court  to  set  aside  a  general 
verdict  and  enter  judgment  on  the  special  find- 
ings, unless  the  special  findings  compel  such 
action.  Where  it  is  possible  to  harmonize  the 
special  findings  with  tbe  general  verdict  the 
latter  is  controlling."  Young  v.  Railway  Co., 
82  Kan.  832,  837,  106  Pac.  99. 

See,  also,  Wurtenberger  t.  Railway  Co., 
68  Kan.  642.  76  Pac.  1049;  RaUway  Co.  v. 
Morris,  76  Kan.  836,  03  Paa  153,  13  L.  R. 
A.  (N.  S.)  1100;  Bamett  v.  Cement  Co.,  91 
Kan.  719,  725,  139  Pac.  484;  Whetzell  r. 
Railway  Co.,  106  Kan.  289,  182  Paa  409. 

From  Emporia  v.  Kowalskia,  66  Kan.  64. 
71  Paa  232;  Plaster  Co.  v.  Reedy,  74  Kan. 
57,  85  Pac.  824;  Railway  Co.  v.  Green,  75 
Kan.  501.  89  Paa  1042;  Railway  Co.  v. 
Loosley,  76  Kan.  103,  113,  90  Pac.  990;  and 
Bamett  v.  Cement  Co.,  91  Kan.  719,  725,  1S9 
Pac.  484 — this  rule  may  be  deduced:  (That  a 
servant  does  not  assume  the  risk  of  Injury 
from  the  master's  negligence  unlmown  to 
the  servant.  In  the  present  case  the  Injury 
was  sustained  at  the  time  the  negligent  act 
occurred. 

The  Jury  speclflcally  found  that  the  plain- 
tiff was  not  guilty  of  any  negligence  which 
contributed  to  his  injury.  The  answers  to 
the  questions  did  not  show  that  the  plaintiff 
assumed  the  risk  of  injury  to  him  and  were 
not  inconsistent  with  the  general  verdict 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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(Supreme  Conrt  of  Eansaa.     Jaly  8,  1822.) 

^fivUa&iM  hv  <fte  Court.) 
Action  «S950(3)— For  violation  of  eovenant 
to  fully  davalop  oil  lease  and  to  reader 
atlpalated  oil  royalty  not  misjoinder. 
Tbe  lessor  in  an  oil  and  (as  lease  assigned 
an  undivided  one-tenth  interest  in  tiie  lease 
to  each  of  his  seven  chQdren.  The  lessee  as- 
signed to  operating  companies.  The  implied 
covenants  of  the  lease,  to  develop  fully  and 
with  diligence  the  oQ  resources  of  the  land, 
and  to  ifrevent  the  land  from  heing  drained  of 
oil  by  wells  drilled  on  adjoining  land,  were 
broken,  and  the  express  covenant  to  render  a 
atipulated  oil  royalty  was  broken.  Hie  lessor 
and  his  assignees  joined  in  an  action  for  dam- 
ages against  the  lessee  and  his  assignees.  The 
district  court  sustained  a  demurrer  to  the  peti- 
tion, on  the  ground  of  misjoinder  of  causes 
of  action.    Beld,  the  district  court  erred. 

Appeal  from  District  Court,  Maj)oa 
County. 

Actions  by  Jules  Gillet  and  others  against 
the  Elmhurst  Investment  Company  and  oth- 
ers and  against  the  Orlando  Petroleum  Com- 
pany and  others.  From  dismissal  of  the  ac- 
tions. plaintifTs  appeal.  Reversed  and  re- 
manded, with  directions. 

Madden  &  Madden,  of  Wichita,  for  appel- 
lants. 

Carpenter  &  Carpenter,  pf  Marlon,  and 
Godard  &  Myers,  of  Topeba,  for  appellees. 

BURCH,  J.  These  actions  were  com- 
menced to  recover  damagefti  for  breach  of 
the  covenants  embraced  In  an  oil  lease.  De- 
murrers to  the  petitions  were  sustained,  on 
the  sole  ground  of  misjoinder  of  causes  of 
action.    The  plaintiff  appeals. 

The  land  covered  by  lease  is  the  south  half 
of  the  southeast  quarter  and  the  south  half 
of  the  southwest  quarter  of  a  described  sec- 
tion. The  lease  was  given  by  the  owner, 
Jules  Gillet,  and  bis  wife.  Rose  Gillet,  to  S. 
W.  Forrester.  So  far  as  It  applied  to  the 
east  80  acres,  Forrester's  Interest  In  the 
lease  camci  Into  the  hands  of  the  Elmhurst 
Investment  Company,  the  principal  defend- 
ant In  case  No.  23874.  So  far  as  It  applied 
to  the  west  80  acres,  Forrester's  Interest  in 
the  lease  came  into  the  hands  of  the  Orlando 
Petroleum  Company,  the  principal  defendant 
In  case  No.  23875.  The  petitions  alleged 
these  companies  were  under  the  same  of- 
ficers, operated  in  conjunction  with  each 
other  under  the  same  managing  representa- 
tive, and  controlled  the  leases  on  the  land 


(J07  p.) 

north,  south,  and  west  of  the  Forrester  lease. 
A  well  was  drilled  on  the  west  80  acres, 
which  produced  1,000  barrels  of  oil  per  day. 
The  lessors  then  deeded  to  each  one  of  their 
seven  children  an  undivided  one-eighth  of 
the  nilneral  In  place  on  the  two  tracts,  sub- 
ject, however,  to  the  Forrester  lease,  and 
by  the  same  Instrument  fully  vested  In  each 
grantee  an  undivided  one-tenth  Interest  In 
the  Forrester  lease.  Its  rents  and  royalties, 
to  the  same  extent  as  If  each  grantee  were 
lessor.  The  petitions  alleged  failure  to  de- 
liver oil  produced  and  saved.  Inexcusable 
waste  of  produced  oU,  and  calculated  waste 
by  the  Elmhurst  and  Orlando  Companies  of 
stores  of  oil  in  the  ground,  by  refraining 
from  caring  for  and  operating  drilled  wells, 
and  by  refraining  from  drilling  wells  neces- 
sary to  prevent  the  land  from  being  drained 
by  wells  of  great  capacity  outside  its  bor- 
ders. The  lessor  and  his  assignees  Joined  as 
plaintifTs.  The  court  held  the  lietltlon  stated 
a  cause  of  action,  but  held  several  causes  of 
action  were  Improperly  Joined.  The  plain- 
tiffs asked  leave  to  file  separate  petitions, 
each  one  stating  a  single  canse  of  action,  but 
the  court  would  not  permit,  and  dismissed 
the  actions  at  the  cost  of  the  plaintifTs. 

The  Joinder  did  not  consist  In  uniting  sev- 
eral causes  of  action  dlfTerent  In  nature,  un- 
related to  each  other,  and  afTectIng  the  par- 
ties In  different  ways,  but  In  the  Joining  of 
several  plaintifTs  In  prraenting  a  common 
cause  of  action,  for  relief  on  account  of  a 
common  Injury,  measured  by  damages  in  a 
common  sum.  In  which  each  plaintiff  had  a 
share;  and  It  would  be  a  reproach  to  our 
system  of  procedure  If  It  required  going 
through  the  maneuvers  of  bringing  eight 
separate  lawsuits,  with  eight  attendant  cost 
bills,  to  establish  the  same  state  of  tacts 
before  eight  Juries,  at  eight  trials,  so  that 
each  plaintiff  might  receive  bis  proportionate 
share  of  the  damages  which  the  defendants 
caused. 

The  Forrester  lease  was  given,  as  It  stated, 
for  the  sole  purpose  of  drilling  and  operating 
for  and  producing  oil.  The  lessee  Impliedly 
covenanted  that  be  would  fully  develop  the 
oil  resources  of  the  land  with  diligence,  and 
impliedly  covenanted  that  he  would  prevent 
escape  of  oil  from  the  land;  by  drilling  a  suf- 
ficient nnmber  of  wells  to  offset  those  drilled 
by  others  outside  the  lease  boundaries.  How- 
erton  v.  Gas  Co.,  81  Kan.  '553,  106  Pac.  47, 
34  L.  R.  A.  (N.  S.)  34;  1  Thornton,  The  Law 
of  OU  and  Gas  (3d  Ed.)  p.  166.  The  lessee 
also  covenanted  to  render  a  stipulated  t>I1 
royalty,  and  the  case  Is  one  for  damages  for 
breach  of  covenant 

Tenants  In  common,  by  acquisition  of  un- 
divided Interests  from  a  lessor,  stand  on  the 
same  footing  as  the  lessor.  Assignment  of 
undivided  interests  in  the  lease  by  the  lessor 
did  not  split  the  covenants;   they  remained 
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entire.  Breach  of  the  coTenants  as  to  one 
tenant  In  common  with  the  lessor  was  a 
breach  as  to  all ;  they  were  all  equally  affect- 
ed by  breach,  and  hi  snch  cases  all  may  Join, 
although  the  damages  recovered  may  be  ap- 
portioned between  them.  Cantwell  v.  Moore, 
44  111.  App.  656;  Wall  and  another  r.  Hinds, 
4  Gray  (70  Mass.)  256,  64  Am.  Dec.  64;  Tylee 
▼.  McLean,  10  Wend.  (N.  Y.)  873;  MarshaU 
▼.  Mosdey,  21  N.  T.  280. 

In  the  Massachusetts  case  the  head  note 
reads  as  follows: 

"Tenants  in  common  may  maintain  a  Joint 
action  for  the  rent  due  under  a  sealed  lease 
of  the  joint  estate,  all  the  covenants  in  which 
are  with  them  Jointly,  although  by  an  agree- 
ment annexed  to  the  lease,  and  made  part 
thereof,  it  is  stipnlated  that  half  of  the  rent 
shall  be  paid  to  each."  4  Gray  (70  Mass.)  266, 
64  Am.  Dee.  64. 

The  result  is  the  case  is  covered  precisely 
by  section  34  of  the  Civil  Ode,  which  reads : 

"All  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except 
as  otherwise  provided  in  this  artide."  Gen. 
Stat  1915,  S  6924. 

No  other  provision  of  the  article  is  per- 
tinent to  the  present  controversy. 

The  plaintiffs  dte  the  cases  of  Palmer  ▼. 
Waddell,  22  Kan.  352,  and  Jeffers  v.  Forbes, 
28  Kan.  174.  The  defendants  assert  the  de- 
dsions  In  those  cases  are  favorable  to  them. 

In  Palmer  v.  Waddell,  John,  John  W.,  and 
James  W.  Palmer,  sued  Waddell  for  damages 
resulting  from  the  flooding  of  land  and  the 
destruction  of  crope  consequent  on  diversion 
of  a  water  course,  and  for  equitable  relief  by 
way  of  injunction  and  abatement  of  nuisance. 
It  was  held  each  plaintlfl  should  sue  sepa- 
rately for  damage  to  his  own  crops;  all 
might  Join  for  abatement  of  nuisance  com- 
mon to  several  tracts  of  land  owned  indi- 
vidually. The  distinction  was  between  sepa- 
rate interests  as  the  subjects  of  action  lead- 
ing to  sei)arate  relief,  and  common  causes 
of  action  for  a  common  injury  redressible  by 
common  relief.  The  distinction  was  made 
clear  by  the  decision  in  Jeffers  v.  Forbes.  In 
that  case,  landowners  by  inheritance  from 
the  same  ancestor  executed  separate  deeds  to 
a  grantee  who  procured  all  the  deeds  by 
fraud.  It  was  held  the  grantors  could  not 
Join  in  an  action  to  set  aside  the  deeds. 
There  was  no  imity  of  cause  of  action  or  in 
the  relief  demanded.  The  fraud  on  one  in- 
duced a  separate  deed  of  his  separate  inter- 
est in  the  land,  but  did  not  injure  any  of  the 
others,  and  no  one  was  interested  in  having 
the  deed  of  any  one  else  set  aside.  In  this 
instance,  the  plaintiffs  were  authorized  to 
join.  Just  as  the  Palmers  were  authorized  to 
join  in  suing  Waddell  for  damages  resulting 
from  flooding  the  crop  of  wheat  which  the 
Palmers  owned  in  common. 


The  defendants  suggest  a  misjoinder  of 
causes  of  action  because  of  diversity  of  in- 
terest on  the  part  of  the  defaidanta.  For- 
rester la  liable  on  the  covenants,  becanae  be 
made  them.  Other  defendants  are  liable  on 
the  covenants,  because  they  stand  in  For- 
rester's shoes.  Other  subjects  discussed  by 
the  defendants  are  not  open  to  consideration, 
because  the  defendants  did  not  appeal. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  tlie  causes  are  remanded,  vitli 
direction  to  overrule  the  demorreES. 

All  the  Justices  concurring. 


(UlKan-ttO 
GRILLEY  V.  MYER&    (No.  23809.) 

(Supreme  Oonrt  of  Kansas.    June  10|,  1922.) 

(Bvtlahiu  by  the  Court.) 

1.  Contracts  9=3175(3)— I*  action  for  damagao 
for  breach,  evldenoe  held  to  support  aliofa- 
tlons  of  petition. 

The  evidence  examined,  and  found  soffident 
to  support  the  alTegations  of  the  petition  touch- 
ing the  contract  sued  on,  to  thrash  the  plain- 
tiff%  wheat  as  soon  as  cut 

2.  Damages  «=>I89— In  action  for  breaek  of 
contract,  evidenco  held  to  support  verdict  as 
to  amount  of  damages. 

The  evidence  is  found  to  support  the  ver- 
dict as  to  the  amount  of  damages  stated  therein. 

3.  Contracts  «=390— In  action  for  broach  of  al- 
leged contract  consideration  and  acooptanoo 
held  fairly  established. 

Ck>Ds!deration  tor  the  alleged  contract,  and 
acceptance  thereof,  A«Id  to  be  fairly  established. 

4.  Damages  «=al89— In  action  for  hreaeb,  evU 
donee  held  suflloieat  basis  for  damagoo 
awarded. 

Sufficient  basis  appears  for  the  damages 
awarded  by  the  Jury, 

5.  Appeal  and  error  «s>i050(l)  —  Witness' 
statement  of  oondnslons  held  not  arroneoasiy 
admitted,  whore  he  had  previously  given  coa- 
venations  from  which  they  were  drawa. 

No  material  error  appears  touching  the  ad- 
mission of  evidence. 

Appeal  from  District  Court.  W^randotte 
County. 

Action  by  H.  V.  Orllley  against  Charles 
Myers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  O.  Emerson  and  James  F.  Getty,  both 
of  Kansas  City,  for  appellanL 

Carson  &  Miller,  of  Kansas  (31ty,  for  ap- 
pellee. 

WEST,  X  The  defendant  appeals  from 
a  judgment  recovered  against  him  for  dam- 
ages   for   failure   to   thresh   the   plaintiff's 

wheat 
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The  plaintiff  lired  In  tbe  nortb  bottoms 
near.  Kansas  City,  Kan.,  and  rented  wbcat 
land  there,'  and  the  defpjidant  owned  a 
threshing  machine.  It  ai^>eara  that  In  these 
bottoms  the  soli  is  very  rich,  and  that  after 
the  wheat  is  pnt  in  shock,  nnless  speedily 
threshed,  dampness  and  growth  of  heavy 
Tines  usually  cause  considerable  damage. 

The  plaintiff  alleged  that  In  the  summer 
of  1918  he  entered  into  an  oral  contract  with 
the  defendant  that  as  soon  as  the  plaintUTs 
wheat  was  cut  and  ready  for  threshing  the 
defendant  would  Immediately  begin  to  thresh 
the  same  and  complete  the'  work  without 
delay.  A  rteumfi  of  tliis  agreement  was  giv- 
en by  the  plaintiff  on  the  stand;  that  the 
defendant  asked  him  if  there  was  any  ground 
In  the  bottoms  that  he  could  get: 

"  'Now,  if  I  could  get  ground  down  there,  I 
would  bring  my  thresher  down  there  just  as 
soon  as  the  last  bundle  was  cut,  and  would 
thresh 'it'  So  I  talked  with  Mr.  Reimer  in  re- 
gard to  his  field.  The  next  day  we  made  a  deal. 
I  talked  to  Mr.  Reimer  about  it,  and  Mr.  Beim- 
er  and  I  came  to  a  condusion  as  to  what  we 
would  do,  whidi  was  afterwards  presented  to 
Mr.  Myers.  •  •  *  Mr.  Reimer,  Mr.  Myers, 
and  myself  afterwards  bad  a  conversation  with 
reference  to  that  piece  of  land  Mr.  Reimer  and 
I  rented  from  Mr.  Stanley.  •  •  •  I  took 
Mr.  Stanley  out  there,  and  Mr.  Myers  told 
as  if  we  would  turn  him  over  this  ground  to 
pnt  in  wheat,  as  soon  as  the  last  bundle  was 
cut  there  he  would  be  there  witU  bis  machine 
to  thresh  It.  He  told  me  that  if  I  wonld  turn 
over  this  ground  he  would  come  and  thresh  my 
grain  as  soon  as  the  last  bundle  was  cut,  which 
I  did,  between  40  and  50  acres." 

He  further  testified  that  he  finished  catting 
his  wheat  in  July,  shocked  it  well,  but  It 
was  tangled  and  was  heavy,  well-grained 
wheat;  that  he  had  about  115  acres;  that 
it  was  left  shocked  according  to  the  custom 
there ;  that  the  defendant  failed  to  como  and 
thresh  it  snd  it  turned  out  that  he  had 
moved  away,  and  it  was  claimed  he  had  sold 
his  machine.  The  plaintiff  stated  be  made 
an  effort  to  get  his  threshing  done;  that  he 
knew  of  one  other  machine  in  that  part  of 
the  country,  but  could  not  get  it;  finally 
another  man  came  with  the  same  machine 
the  defendant  had  had  and  did  tbe  work; 
that  by  that  time  the  wheat  was  growing 
over  with  vines,  and  there  had  been  rains 
and  heavy  dews;  that  the  wheat  had  begim 
to  sprout  and  It  was  very  wet,  nnd  the  price 
was  greaUy  diminished.  He  finally  got  1,200 
bushels  out  of  the  crop,  and  he  had  60 
bushels  too  wet  to  sell  to  the  elevator.  He 
testified  to  renting  from  Mr.  Stanley  40  acres 
of  the  land,  which  was  a  part  of  the  land 
tbe  defendant  afterwards  put  in  wheat 

Henry  Reimer  testified  that  he  had  been 
Krowldg  wheat  in  these  bottoms  for  the  last 
few  years,  and  was  present  when  some  con- 
Tersatlon  was  had  between  the  parties  in, 
tbe  presence  of  others  about  threshing  the 
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crop  In  the  season  In  1919.  Myera  said  he 
would  like  to  have  some  wheat  land,  and 
witness  and  Mr.  Grilley  talked  the  matter 
over  and  came  to  an  agreement: 

"We  got  together  over  there  by  the  threshing 
machine.  When  Mr.  Myers  was  present  Mr. 
Myera,  Mr.  Griliey,  and  I  talked  over  tiie  mat- 
ter of  the  fall  threshing  of  1919.  •  •  • 
And  Myers  said  then  that  if  he  would  get  that 
land,  we  sure  wouldn't  have  to  wait  for  a 
threshing  machine — when  the  last  bundle  was 
cut  he  would  be  right  down  there  and  thresh 
for  us.  He  got  the  land.  I  had  50  acres  of 
the  land  rented.  I  would  not  have  given  up 
the  land  if  Mr.  Myers  had  not  made  the  agree- 
ment to  come  and  thresh  immediately  as  soon 
as  the  last  shock  was  cut  Mr.  Myers  got  the 
land  with  the  consent  of  Mr.  Stanley,  who  was 
present" 


Witness  said  that  he  rented  60  acrea  from 
Stanley,  the  same  BO  acres  Myers  put  in 
wheat 

"I  rented  that  60  acres  of  Stanley  some  time 
when  we  were  cutting  wheat  in  July.  I  rented 
it  from  him  myself,  and  I  am  the  man  that  had 
tbe  SO  acres  that  was  finally  given  ap  to  Mr. 
Myers.    Stanley  rented  it  to  me. 

"Mr.  Griliey  also  bad  some  land  down  there 
that  he  rented  from  Stanley.  Mr..  Grilley  rent- 
ed about  43  or  40  acres  from  Mr.  Stanley;  I 
don't  know  the  exact  number.  Both  what  I 
had  and  what  Mr.  Griliey  had  was  turned  over 
to  Mr.  Myers." 

A.  C.  Bates  testified  among  other  things 
that— 

He  helped  work  in  this  wheat  after  it  was 
shocked;  that  he  and  several  others  worked 
together.  •  "When  we  first  started,  tbe  vines 
was  all  that  was  necessary  to  be  tore  off.  The 
wheat  was  in  fairly  good  enough  shape  to 
thresh  then.  After  the  rain  come,  and  the 
wheat  got  to  growing,  of  course,  it  growed  and 
matted  together.  Then  we  bad  to  take  and  tear 
the  shocks  all  apart  and  scatter  them  around, 
so  the  sun  would  dry  them  out.  We  put  in 
about  two  or  three  days  doing  this;  probably 
four  days.  The  threshing  was  going  on  while 
we  were  doing  this.  Monday  morning  we  got 
started  to  threshing,  and  we  just  threshed 
about  three  hours,  and  that  was  when  the  rain 
come;  and  from  that  time  then  when  we  got 
started  threshing  again  it  was  between  seven 
and  eight  days.  I  saw  the  first  wheat  that  was 
threshed  on  that  first  morning.  It  was  in  good 
shape.    •    ♦  .  • 

"I  observed  the  wheat  after  It  was  threshed 
and  all  excepting  what  they  threshed  the  first 
morning  that  the  machine  started  on  Mr.  Gril- 
ley's  wheat  was  all  wet  wheat  and  sprouted. 
*  *  *  That  was  all  damp  and  sprouted. 
There  was  anyway  two-thirds  of  the  grain 
spronted.  This  is  tme  of  all  the  wheat  except 
the  wheat  that  was  threshed  the  first  two 
hours." 

An  elevator  employee  testified  that  he 
made  a  record  showing  the  grade  of  plain- 
tlfTs  wheat  which  tested  55  pounds  to  the 
bushel,  moisture  12.2,  graded  4  on  account 
of  test  weight;   Out  5S  pounds  to  a  bushel 
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represaits  a  low  quality  of  wheat;  4,720 
pounds  of  OrUIey's  wheat  graded  No.  4  and 
brought  $2.06;  the  goyermnent  price  on  No. 
1  was  $2.18,  No.  2,  $2.15,  and  No.  3,  $2.12. 

Jack  Adair  testified  that  he  helped  get  the 
Grilley  wheat  ready  for  threshing,  and  when 
they  took  the  Tines  oft  the  wlieat  It  had 
sprouted  and  the  wheat  was  damp  all  the 
way  down  through  the  shock.  Some  of  it 
would  not  go  through  the  machine,  and  they 
liad  to  throw  out  one  or  two  or  three  bundles 
out  of  every  shock. 

J.  P.  Jobe  testified  that— 

He  helped  through  the  threshing  of  the  Gril- 
ley  wheat,  which  was  four  or  five  weeks  after 
the  catting  was  finished;  that  when  the  thresh- 
ing was  begun  the  wheat  was  in  pretty  fair 
shape,  and  then  came  the  rain,  and  it  began  to 
grow  and  sprout  "The  wheat  was  wet  and 
sprouted,  and  it  choked  np  the  separator.  They 
would  haye  to  pull  the  straw  out  at  the  back 
end  of  the  machine.  I  noticed  that  the  wheat 
was  being  blown  out  through  the  blower;  the 
wheat  went  through  the  blower  and  choked  it." 
He  Judged  between  a  third  and  a  half  of  the 
wheat  was  wasted  by  the  bundles  thrown  away. 

The  plaintiff's  son  swore  to  substantially 
the  same  matter. 

Mr.  Stanley  who  had  diarge  of  the  land 
testified  about  the  conversation  touching  the 
renting  of  this  land  to  the  defendant:  that 
Myers  and  Grlllej  said  they  thought  it  would 
be  the  best  for  everybody  if  they  could  get 
this  threshing  machine  down  there  first,  and 
the  witness  said  they  made  arrangements  to 
rent  the  land  to  Mr.  Myers  and  Kopfer. 

"Mr.  Grilley  and  Mr.  Reimer  told  me  that  Mr. 
Myers  and  his  engineer  Kopfer  wanted  to  rent 
some  wheat  land,  and  they,  Reimer  and  Grilley, 
would  relinquish  the  land  I  had  rented  to  them 
to  Myers  and  Kopfer  on  condition  that  Myers 
would  thresh  there  first  next  year.  •  •  • 
I  agreed  on  behalf  of  F.  N.  Clark  to  rent  that 
available  wheat  land  to  Mr.  Myers  and  Mr. 
Kopfer  on  the  basis  of  one-third  of  the 
grain.    •    •    • " 

On  cross-examination,  he  testified: 

"During  June  or  July,  1&18,  I  rented  the  land 
to  Reimer  and  Grilley  that  Kopfer  and  Myers 
afterwards  put  in." 

The  defendant  assigns  as  error  the  admis- 
sion of  incompetent  evidence,  the  exclusion 
of  competent  evidence,  the  overruling  of  the 
demurrer  to  the  plaintiffs  evidence,  the  re- 
fusal of  certain  instructions,  the  giving  of 
others,  and  the  denial  of  a  new  trial. 

[1]  It  is  first  contended  in  the  brief  that 
no  valid  contract  was  proved;  that  the  ar- 
rangement testified  to  was  too  uncertain  and 
indefinite  to  amoimt  to'  a  binding  agreement, 
and  authorities  are  dted  touching  the  cer- 
tainty and  definiteness  necessary  to  con- 
stitute a  valid  contract.  We  find  no  diffi- 
culty, however,  in  believing  from  the  testi- 
mony that  the  defendant  wanted  some  of  this 


bottom  land  to  put  in  wheat,  and  agreed 
with  the  plaintiff  if  he  would  rent  him  some- 
thing like  40  acres  be  would  begia  threshing- 
as  soon  as  the  wheat  was  cat. 

It  is  argued  that  there  was  no  acceptance 
of  the  provisions  shown,  but  the  testimony 
indicates  that  the  proposition  came  from  the 
defendant,  and  was  accepted  by  the  plain- 
tiff, and  that  an  arrangement  was  made  by 
which  something  like  40  acres  of  plaintifrs 
leased  land  was  turned  over  to  the  defend- 
ant, so  that  be  might  sow  It  in  wheat 

The  trouble  seems  to  be  that  after  getting 
the  land  the  defendant  sold  his  machine,  and 
apparently  went  out  of  the  threshing  busi- 
ness, paying  no  attention  to  the  contract  by 
virtue  of  which  he  had  secured  the  land. 

[3]  It  Is  further  contended  that  no  consid- 
eration passed  from  the  plaintiff  to  the  de- 
fendant to  sustain  the  alleged  contract,  but 
one  of  the  primer  principles  of  contract  law 
is  that  a  promise  is  a  good  consideration  for 
another  promise,  and  the  plaintiff  testified 
that  the  defendant  promised  to  thresh  his 
wheat  promptly.  In  consideration  of  which 
the  plaintiff  promised  to  turn  the  land  over 
to  him,  and  did  so. 

Some  difficulty  is  professed  to  be  found  in 
giving  proper  significance  to  the  phrasi*  "turn 
him  over  the  land,"  but  the  testimony  mad<» 
it  quite  clear  that  after  the  plaintiff  had 
rented  certain  land  he  allowed  the  defradant 
to  step  into  his  shoes  as  lessee,-  thereby 
"turning  it  over"  to  him,  and  allowed  him 
to  sow  wheat  as  plaintiff  intended  to  do. 

It  is  further  suggested  that  if  the  plain- 
tiff was  to  transfer  the  right  to  the  use  of 
the  land  for  the  ensuing  year  he  had  do 
assignable  or  transferable  interest,  and  In 
support  of  this  suggestion  it  is  pointed  out 
that  the  defendant  proceeded  to  lease  the 
land  of  Mr.  Stanley,  agent  of  the  owner. 
Very  true,  but  Mr.  Stanley  testified  tliat  It 
was  in  pursuance  of  the  agreement  on  ths 
part  of  the  i^aintlff  that  the  land  which  be 
had  already  rented  to  Grilley  and  Reimer 
should  be  turned  over  to  the  defendant. 

(2,  4]  It  is  argued  that  there  is  no  eviden- 
tial basis  for  the  amount  of  damages  as- 
sessed. It  is  pointed  out  that  one  of  the 
plaintifTs  claims  was  for  $2,616,  or  ono-balf 
the  wheat  worth  $2.18,  and  another  that 
about  1,200  bushels  were  damaged  to  the 
amount  of  $340,  and  It  is  argued  that  the 
$1,800  returned  must  have  been  based,  or 
partly  based,  upon  the  first  claim.  From  the 
evidence,  however,  the  Jury  might  well  have 
concluded  that  had  the  contract  been  lived 
up  to,  and  the  threshing  done  as  soon  as  the 
wheat  was  cut,  a  very  different  yield  and 
price  would  have  resulted  to  the  plaintiff, 
and  the  testimony  toudiin;  the  result  of  the 
delay,  the  grade  of  the  wheat,  its  dampness, 
and  its  price  afforded  substantial  baals  for 
the  verdict  returned. 

[S]  The  objections  to  certain  rulings  on 
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evidence  hare  been  examined  and  considered, 
and  we  find  no  materially  prejudicial  error 
therein.  The  complaint  that  Mr.  Stanley 
was  permitted  to  state  that  he  had  rented 
the  land  to  Myers  that  he  had  preyiously 
rented  to  the  idalntlff  and  Rdmer  who  "re- 
linquished" it  are  not  serious  in  view  of  the 
fact  that  he  bad  already  goae  aU  over  this 
matter,  giving  In  substance  the  conTersatlona 
from  which  these  conduslons  as  to  "renting" 
and  "relinquishing"  are  fairly  to  be  drawn. 

Finding  no  error  atfectlng  the  substantial 
rights  of  the  defendant,  'the  judgment  Is 
affirmed. 

All  the  Justices  concurring. 


(lU  Kan.  770) 
MOODY  V.  WICRERSHAM.    (No.  23887.) 

(Supreme  C!oart  of  Kansas.   July  8,  1922.) 

(Svllabus  bv  the  Court.) 

1.  Limitation  of  actions  ®=3|2I(2)  —  Tardy 
amended  petition,  merely  eliminating  parties, 
held  not  to  affoot  limitation. 

The  second  amended  petition,  filed  in  time, 
made  the  defendant  a  party,  and  charged  him 
substantially  as  the  third  amended  petition  did. 
Seld,  that  although  such  third  amended  peti- 
tion was  not  filed  till  more  than  two  years  after 
the  injury  complained  of,  it  was  a  mere  elimi- 
nation of  other  parties  defendant,  and  did  not 
materially  change  the  charge  against  the  re- 
maining defendant,  and  hence  the  action  was 
not  barred. 

2.  Health  <g=s>  1 8— Health  offloer  held  liable  for 
treatment  to  quarantine  patient. 

The  defendant,  a  local  health  officer,  in 
quarantining  a  patient  whom  a  physician  had 
pronounced  suffering  from  smallpox,  was  act- 
ing in  a  ministerial  and  not  in  a  judicial  or 
quasi  judicial  capacity,  and  was  liable  for  dam- 
ages caused  such  patient  by  bis  treatment. 

3.  Record  shows  no  material  trial  error. 

The  record  furnishes  no  showing  of  ma- 
terial error  touching  instructions  refused  or 
given,  in  the  conduct  of  the  court,  or  in  reach- 
ing the  verdict. 

4.  Health  <S=>I8— $50  actual,  and  $1,162.50  pu- 
nitive damages  held  properly  awarded. 

Actual  damages  were  shown,  and  punitive 
damages  were  properly  awarded. 

5.  Health  ^=97(3)— Offloers,  quarantining  pa- 
tients In  times  of  epidemics,  must  be  reason- 
ably humane  and  oonslderate. 

Health  officers,  in  quarantining  patients  in 
time  of  smallpox  or  other  epidemics,  must  act 
in  a  reasonably  humane  and  considerate  man- 
ner. 

Appeal  from  District  Cburt,  Montgomery 
Cotinty. 

Action  by  Elizabeth  G.  Moody  against  B.  O. 
Wlchersham.  From  judgment  for  plaintiff, 
defendant  ai^>eal8.    Affirmed. 


ThOB.  E.  WagstafF  and  C!bester  Stevens, 
both  of  Independence,  and  B.  D.  McKeever. 
of  Topeka,  for  appellant 

Lamb  &  Reed,  of  Coffeyrille,  for  appellee. 

WEST,  J.  The  plaintiff  was  a  housekeep- 
er for  the  Carl  Leon  Hotel  in  Independence, 
Kan.  Prior  to  February  14,  1018,  she  had 
been  sick,  and  on  the  ISth  she  began  to  break 
out,  and  on  the  morning  of  the  I4th  the  man- 
ager said  she  had  better  call  a  physician.  Dr. 
Aldrich  was  called,  and  pronounced  the  case 
smallpox,  and  said  he  would  have  to  see  the 
health  officer,  and  sent  for  or  called  the  de- 
fendant. Dr.  Wickersbam,  secretary  of  the 
board  of  health  and  acting  health  officer. 

The  plaintiff's  story,  in  brief,  was  that  Dr. 
Wickersbam  came  to  the  hotel  and  took  her 
away,  giving  her  no  reason,  but  said  he  would 
give  her  15  minutes  in  which  to  get  ready. 
He  took  her  In  an  open  car  on  a  very  cold 
day,  and  in  passing  through  the  cemetery  he 
said: 

"  'You  had  better  pick  yon  a  headstone,  cause 
here's  where  I  am  going  to  take  you  next' " 

He  stopped  at  the  door  of  a  small  cabin: 

"I  stepped  up  to  the  door,  and  there  sat  this 
stranger  in  the  room;  I  just  felt  I  couldn't  go 
in.  I  said  to  Dr.  Wickersbam:  'You  can't 
leave  me  here.  I  just  couldn't  stay.'  The  con- 
dition of  the  house  was  dirty  and  nasty,  and  I 
told  him  I  couldn't  sleep  in  those  beds;  that 
they  were  too  dirty.  The  beds  were  so  dirty 
that  they  were  blue." 

He  told  her  she  could  dean  It  up  if  she 
wanted  to,  but  she  had  nothing  to  dean  with. 
There  was  a  box  for  a  table,  off  which  they 
ate  dinner,  a  little  coal  stove  to  cook  on,  and 
two  beds  in  the  one-room  shanty,  sitting  end 
to  end.  The  house  was  boarded  up  and  down, 
and  no  paper  on  the  walls;  the  windows 
were  small. 

"We  put  qnilts  up  around  the  bed  to  keep 
the  wind  out  because  the  boards  did  not  fit  to- 
gether, and  there  'were  cracks.  Tiie  wind  was 
awful  cold,  and  we  burned  coal.  The  floor  was 
a  naked  floor,  made  out  of  big  boards  and  there 
was  no  foundation  under  the  house." 

A  very  unkempt  man,  weighing  about  180 
pounds,  was  in  charge  of  the  shanty,  and 
with  this  man  the  plaintiff  was  left  alone. 

"There  were  no  conveniences  to  answer  the 
calls  of  nature.  The  man  went  out  Of  course 
I  worried  and  fretted,  and  that  night  I  had  a 
bigh  fever,  and  I  wasn't  np  much.  The  man 
carried  the  slop  jar  out  for  me." 

When  the  plaintiff  told  the  doctor  she  was 
afraid  she  would  catch  cold,  as  she  was  used 
to  steam  heat  he  turned  to  the  man  and  told 
him  that  she  had  come  from  the  hotel  where 
she  expected  it  to  be  a  hundred.  There  were 
no  screens  or  curtains  between  the  beds,  and 
there  the  plaintiff  was  left  and  at  night  a 
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anne  came  and  took  care  of  ber  untO  sbe  waa 
removed. 

"I  raffered  reir  mverely  with  the  cold.  Dr. 
'WIekersham  nerer  talked  kind  to  me  whfle  I 
waa  there.  He  apoke  harah.  He  talked  gmff 
and  short. 

"The  Borae  tamed  the  pillow  al^  wrong  aide 
oat)  and  I  pat  my  apron  over  so  I  wouldn't 
haTe  to  breathe  the  dirt;  I  ondressed  and  went 
to  bed;  the  nnrse  went  to  bed  too,  and  we  slept 
together,  although  I  didn't  sleep  a  bit;  the 
nnrse  slept,  but  I  was  afraid  there  waa  some 
kind  of  a  germ,  disease  or  loose  or  itch  or 
something  in  the  bed.    •    •    • 

"I  stared  at  this  place  three  dars.  The  doc- 
tor came  out  quite  late  in  the  evening,  and  said 
he  would  take  me  to  a  better  place;  at  that 
time  I  was  broken  out  pretty  bad  and  was  sick, 
and  felt  awfully  bad  and  had  a  high  fever.  I 
lay  on  the  bed  all  the  time,  but  did  not  go  to 
bed  because  I  was  afraid  to;   it  was  so  dirty." 

After  three  days  Dr.  WIckerabam  came  and 
took  her  in^tbe  same  car  that  she  had  been 
brought  to  the  shanty  in,  a  distance  of  about 
14  blocks  to  a  home  on  another  street  She 
got  very  cold  In  the  chilly  wind  which  pre- 
vailed. The  people  with  whom  she  was  left 
aald  they  could  not  keep  ber,  but  the  doctor 
went  away  and  left  her  there,  where  sbe 
chilled  all  the  rest  of  the  evening.  The  peo- 
ple did  take  care  of  her,  however,  although 
she  was  for  much  of  the  time  for  several 
days  in  a  sinking  condition.  Before  her 
sickness  she  had  been  earning  $50  a  month. 

The  defendant's  version  of  the  affair  was 
that  be  diagnosed  the  plaintUTs  case  as 
smallpox  and  told  her  she  would  have  to  be 
Isolated  and  to  get  ready  as  quickly  as  she 
could: 

"I  went  back  right  away,  and  she  was  ready; 
she  was  dressed  warmly.  I  took  her  out  to  the 
pesthouse  in  my  automobile.  It  was  cold;  the 
top  was  up,  but  the  curtains  were  not  on.  She 
was  very  patient  going  out,  and  I  jocolarly 
said,  'Well,  now,  here  ia  the  cemetery  right 
handy  if  anything  happens.'  She  laughed. 
When  we  got  to  the  pesthouse  she  looked  very 
much  awe-atricken  and  displeased.  The  place 
was  not  sanitary;  it  was  very  crude.  I  knew 
of  no  other  place  to  segregate  people  having 
contagious  diseases.  *  *  *  At  the  time  I 
took  ber  to  the  pesthouse,  I  told  her  I  would 
remove  her  to  a  better  place  as  soon  as  one 
could  be  obtained.  At  the  time  she  was  re- 
moved from  the  pesthouse  she  was  in  the  pus- 
tular stage;  •  •  •  she  had  secondary  fever. 
The  ordinary  and  nsual  course  of  smallpoz  in- 
cludes sinking  spells;  the  respiration  is  dimin- 
ished; the  heart  action  ia  weakened;  the  pulse 
is  more  rapid;  and  the  patient  is  in  a  condi- 
tion of  lassitude." 

Alice  Butler  testified  that  sbe  went-out  to 
the  pesthouse  on  the  evening  of  the  14th: 

"The  pesthouse  was  dirty.  The  only  occu- 
pants were  a  man  and  the  plaintiff.  The  man 
waa  a  gentleman,  and  treated  us  all  right.    The 


day  I  went  oat  material  was  sent  for  a  enrtain, 
and  I  sewed  it  and  the  man  put  it  vp.  lite 
day  the  plaintiff  was  taken  from  the  pesthonae 
it  was  cold.  I  had  been  at  the  pesthouse  along 
in  the  summer.  The  beds  and  pHlowcasea  and 
Uanketa  and  towels  were  still  there  when  the 
lAaintiff  waa  quarantined.  The  boarda  on  the 
walls  were  wide  enough  apart  that  yon  coold 
pat  your  fingers  through.  In  the  summer  there 
was  some  paper  on  the  walls,  bat  the  wind  had 
blown  it  off,  I  hung  np  a  blanket  or  comforter 
to  keep  it  off." 

Th6  jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  $1,212.50,  and  by  their  anawers 
to  special  questions  said  the  defendant  did 
not  act  in  good  faith;  that  be  was  not  con- 
siderate towards  her  at  all  times  in  removing 
ber  from  the  hotel  to  the  pesthouse  and  from 
there  to  the  Smith  home;  that  abe  suffered 
tmnsual  inconvenience,  and  that  the  defend- 
ant was  negligent  towards  ber ;  that  the  neg- 
ligence consisted  of  Improper  conveniences 
and  being  confined  with  a  man  alone  for  12 
hours  In  an  unsanitary  pesthouse.  l%ey  al- 
lowed ber  $25  for  pain  and  suffering,  $26  for 
loss  of  time,  and  $1,162.50  for  punitive  dam- 
ages. 

[1]  The  defendant  appeals  from  the  Judg- 
ment, bis  principal  complaint  being  that  the 
court  erred  in  giving  and  refusing  Instruc- 
tions, in  submitting  the  question  of  punitive 
damages,  and  in  denying  a  new  trial,  one 
ground  on  which  It  was  asked  being  that  the 
Jury  reached  the  verdict  by  the  quotient 
method.  It  Is  also  argued  that  the  action 
was  barred  by  the  two-year  statute  of  limi- 
tation, and  hence  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  The  in- 
Jury  complained  of  occurred  in  February, 
1918.  On  the  20tb  of  the  following  April  the 
plaintiff  sued  the  city  of  Independence.  A 
demurrer  was  sustained  to  the  petition,  and 
an  amended  petition  was  filed  December  12, 
1918,  making  the  city  and  Dr,  Wickerstaam 
defendants.  A  demurrer  being  sustained  to 
this  pleading,  a  second  amended  petition  was 
filed  July  16,  1919,  Joining  with  the  city  the 
board  of  county  commissioners  and  the  de- 
fendant, Wickersham.  Both  of  these  plead- 
ings told  practically  the  same  story  about  the 
conduct  of  the  health  ofilcer  as  was  contained 
In  the  final  petition  which  was  filed  Septem- 
ber 8,  1920,  making  Bl  C.  Wickersham  the 
sole  defendant.  The  second  amended  i)eti- 
tion  alleged,  among  other  things,  that  Wick- 
ersham acted  under  the  general  direction  of 
the  board  of  county  commissioners  as  the  lo- 
cal board  of  health  and  also  in  conjunction 
with  the  city  commissioners  and  the  city 
health  officer,  and  charged  the  defendants 
with  gross  and  wanton  negligence  and  care- 
lessness. In  the  third  amended  petition,  the 
plaintiff  alleged  the  same  gross  conduct  on 
the  part  of  the  defendant  and  told  the  same 
story  and  alleged  carelessness  and  wanton 
conduct  on  his  part.    Hence,  so  far  as  he  is 
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concerned,  tbe  case  had  been  pending  8(Hne 
time  before  tbe  two-year  statute  of  limita- 
tion had  run,  and  the  last  amended  petittcm 
did  not  operate  to  suspend  the  statute. 

['2-i]  A  health  officer,  while  required  to 
obey  his  lawful  orders  and  perform  his  offi- 
cial duty,  is  never  excused  for  wanton  ccmdnct 
and  inhuman  treatment  to  patients  suffering 
from  serious  illness,  and  it  does  not  militate 
in  the  defendant's  faTor  that  by  amendments 
the  other  defendants  were  eliminated  from 
the  case. 

It  is  argued  that  as  the  defendant  was  a 
quasi  judicial  officer  he  was  not  responsible 
in  damages  for  liis  acts,  and  It  Is  pointed  out 
that  it  is  the  duty  of  health  officers  to  segre- 
gate from  the  public  and  to  quarantine  all 
persons  sick  with  smallpox,  and  It  is  said 
that  in  moving  the  plaintifF  from  the  hotel 
he  was  exercising  quasi  judicial  powers  and 
performing  a  governmental  function.  A  phy- 
sician had  already  pronounced  the  case  small- 
pox, and  it  took  no  exercise  of  judicial  pow- 
er on  the  part  of  the  health  officer  to  move 
the  patient  to  a  place  where  guests  and  oc- 
cupants of  the  hotd  would  be  free  from  dan- 
ger of  infection.  Of  course,  in  removing  her 
he  was  acting  in  a  governmental  capacity, 
but  persons  who  act  In  that  capacity  are  re- 
quired to  treat  other  human  beings  in  a  rea- 
sonably himiane  and  considerate  manner. 
The  law  no  less  than  humanity  re<iuires  hu- 
mane and  decent  treatment  of  those  who 
must  be  segregated  from  their  usual  conven- 
iences and  friends,  and  whoever  acts  with  ut- 
ter disregard  of  this  requirement  renders 
himself  liable.  Murphy  v.  Falrmount  Tovni- 
ship,  89  Kan.  760.  133  Pac.  169 :  fficks  v.  Da- 
vis, 100  Kan.  4, 163  Pac.  799;  Throop  on  Pub- 
lic Officers,  H  724-726;  Beers  v.  Board  of 
Health  et  als.,  35  La.  Ann.  1132,  48  Am.  Rep. 
256;  Barry  v.  Smith,  191  Mass.  78,  87-90, 
77  N.  B.  1099.  6  L.  B.  A.  (N.  S.)  1028,  6  Ann. 
Cas.  817;  Beeks  v.  Dickinson  Ounty,  131 
Iowa,  244,  108  N.  W.  311,  6  L.  B.  A.  (N.  S.) 
831,  9  Ann.  Cas.  812 ;  21  Cyc.  405 ;  12  R.  C. 
h.  1267.  i  5. 

It  is  contended  that  the  evidence  was  in- 
sufficient to  establish  a  cause  of  action.  This 
suggestion  needs  no  discussion. 

Fault  is  found  with  the  court  for  certain 
comments  made  during  the  trial,  but  we  find 
nothing  of  substance  in  this  complaint. 

We  have  examined  the  instructions  refused 
and  those  given,  and  And  no  error  whatever 
touching  these  matters. 

It  is  argued  that  there  was  no  evidence  to 
show  that  the  defendant  acted  carelessly, 
wantonly,  or  maliciously,  but  the  jury  found 
otherwise,  and  the  evidence  warranted  the 
finding. 

There  was  an  attempt  to  show  that  the 
verdict  was  arrived  at  by  the  quotient  pro- 
cess, but  after  bearing  all  the  testimony  on 
this    point   the   trial:   court   found   notliing 


wrong  with  the  verdict,  and  we  .ate  satisfied 
with  'that  conclusion. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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(Supreme  Court  of  Kansas.     Jtme  10,  1922. 
Behearing  Denied  July  8,  1922.) 

fSyllahus  by  the  Court.) 

I.  Matter  and  servant  «=>277— 'Evidence  held 
to  show  circus  enploy6  worked  for  defend- 
ant 

In  an  action  for  damages  for  negligence 
to  an  employ^  of  a  traveling  circus,  the  evi- 
dence examined,  and  held  to  show  that  the 
defendant  corporation  was  the  proper  party 
defendant,  and  properly  held  liable  for  the 
negligence  which  caused  his  injuries. 

2l  DepositlMs  «=»8I— Certlfloote  of  notaiy 
and  stenographer  who  took  depositions  that 
he  made  mistake  In  copying  notes  held  In- 
admissible. 

A  statement  or  supplementary  certificate 
of  a  notary  and  EteDographer,  who  took  deposi- 
tions reciting  that  he  bad  made  a  mistake  in 
copying  the  questions  and  answers,  which 
conformed  to  no  rule  of  evidence,  was  properly 
held  inadmissible. 

3.  Master  and  servant  ^=»268— Cross-exami- 
nation as  to  transfers  of  drous  property  held 
admissible  on  Issue  of  employment. 

Cross-examination  of  witnesses  to  show 
possible  explanations  of  nominal  transfers  of 
title  to  corporate  property  was  properly  per- 
mitted. 

4.  Evidence  «=:3207(l),  208(1)— Files  In  the 
action  held  admissible. 

Certain  files  in'  the  action,  tbe  summons, 
sheriff's  return,  and  answer  of  defendant,  and 
the  testimony  of  the  clerk  of  the  court  touch- 
ing what  pleadings  bad  been  filed,  were  ad- 
missible in  evidence. 

5.  Master  and  servant  ^s>284(2)— Employ* 
ment  by  defendant  held  for  Jury. 

Demurrer  to  evidence  and  motion  for  di- 
rected verdict,  filed  in  defendant's  behalf,  were 
properly  overruled. 

6.  Trial  ®=>352(5)— Special  question  assum- 
ing truth  of  disputed  fact  properly  refused. 

A  special  question  which  assumed  the  truth 
of  a  disputed  fact  was  properly  refused  sub- 
mission  to  the  jory. 

7.  Evidence  ®=347l  (26)— Exclusion  of  testi- 
mony that  witness  told  sheriff  that  be  was 
attaching  property  that  did  not  belong  to 
defendant  held  not  ground  for  reversal. 

Matters  offered  in  evidence,  and  rejected, 
and  brought  on  the  record  in  support  of  the 
motion  for  a  new  trial,  examined,  and  lield 
not  to  require  the  granting  of  a  new  tritd. 
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8.  Attachinents  «=9l9t,  263— Difference  be- 
tween forthcoming  bond  and  a  bond  to  pay 
a  Judgment  stated. 

The  difference  between  a  forthcoming  bond 
and  a  bond  to  pay  a  judgment  whicli  discharged 
an  attachment  discussed. 

0.  New  trial  «=>73— Special  findings  on  perti- 
nent   Issues    of   faict    not    set    aside    where 
supported  by  evidence. 
Special  findings  of  a  jury  on  pertinent  is- 
sues of  fact,  when  supported  by  evidence,  need 
not  be  set  aside  on  a  motion  to  that  effect. 

10.  Trial  <s=3260(8)— Refusal  to  Instruct  as 
to  significance  of  documentary  evidence 
touching  the  corporate  existence  of  suocee- 
slve  owners  and  lessors  held  not  error. 

Instructions  given  and  refused  examined, 
and  no  error  discerned  therein. 

11.  Master  and  servant  «=>9I— Circus  employ- 
er held  negligent  as  to  minor  sleeping  on  flat 
car. 

An  employer  who  hires  a  boy  of  14  years  to 
travel  with  a  drcus,  on  a  promise  to  pay  him 
wages,  board,  and  lodging,  but  the  only  lodg- 
ing furnished  him  is  a  pile  of  canvas  under 
circus  wagons  on  a  flat  car  without  sides, 
whereby  the  lad  while  asleep  is  flung  from  the 
flat  car  as  the  circus  train  travels  around 
a  curve  on  the  railway,  is  guilty  of  actionable 
negligence. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  John  Toelle,  a  minor,  by  Kather- 
ine  Toelle,  his  next  friend,  against  the  Sells- 
Floto  Shows  Company.  Judgment  for  plain- 
tiff and  defendant  appeals.    Affirmed. 

Herrod  &  Roberts,  of  Kansas  City,  Kan., 
and  Frank  M.  Lowe,  of  Kansas  City,  Mo.,  for 
appellant. 

J.  H.  Brady  and  T.  F.  Railsback,  both  of 
Kansas  City,  Kan.,  and  J.  Francis  O'SuIU- 
Tan,  of  Kansas  City,  Mo.,  for  appellee. 

DAWSON,  J.  This  was  an  action  by  a  boy 
of  14  years  for  injuries  sustained  through  the 
alleged  negligence  of  the  defendant,  a  con- 
cern engaged  in  operating  a  circus  through- 
out the  country. 

Without  the  knowledge  or  consent  of  his 
parents,  a  foreman  of  the  circus  engaged  his 
services  at  an  agreed  compensation  of  $5.80 
per  week,  together  with  his  board  and  lodg- 
ing. He  was  given  a  meal  ticket  which  enti- 
tled him  to  eat  with  the  circus  employes,  and 
a  "bunk  car"  was  provided  as  sleeping  quar- 
ters, but  it  was  fully  occupied  by  other  em- 
ployes, and  when  bedtime  came  the  foreman 
told  the  lad:  "Xou  haven't  been  here  long 
enough  to  have  a  bunk.  Xou  got  to  be  here 
three  weeks  before  you  get  a  regular  bunk." 
The  foreman  directed  another  employ^  to 
take  the  plaintiff  to  a  flat  car  which  was  to 
be  bis  temporary  sleeping  quarters ;  and  for 
a  few  nights,  as  the  circus  traveled  and  ex- 


hibited In  Topeka,  Junction  City,  Hastings, 
and  elsewhere,  he  slept  on  some  canvas  in 
the  flat  car  under  the  tdrcus  wagons.  There 
were  no  sideboards  on  this  flat  car,  and  one 
night  In  Nebraska,  while  the  railway  train 
carrying  the  circus  was  rounding  a  curve, 
the  boy  was  flung  from  the  flat  car,  and  was 
severely  injured.  Next  morning  he  was  dis- 
covered by  some  witnesses  who  saw  him  leav- 
ing the  railway  track,  walking  as  If  he  were 
dazed,  "as  though  he  was  drunk,  staggering 
and  stumbling  back  and  forth  across  tbe 
road."    A  witness  testified: 

"Boy  was  walking  like  he  was  all  in— dazed; 
boy  walked  past  us  and  stopped  and  sat  down 
in  a  ditch;  be  laid  down  there  and  then  got 
up  and  started  toward  us;  his  nose  was  cat, 
and  bis  eye  along  the  top  was  cut;  had  blood  all 
over  him,  and  he  was  weak;  his  arm  was  hnrt: 
Joe  Budd  and  my  dad  took  him  to  town  and 
to  the  doctor's  office." 

The  boy's  skull  was  fractured,  his  eyelid 
cut,  his  collar  bone  broken,  likewise  his  nose 
and  left  arm,  and  three  of  his  ribs  were  frac- 
tured. Some  days  later  his  mother  came  and 
took  him  home,  and  this  lawsuit  followed. 
The  plaintiff  prevailed,  and  defendant  ap- 
peals, assigning  various  errors,  the  chief  of 
which  raises  the  question  whether  the  plain- 
tiff sued  the  right  party — ^whether  the  liabil- 
ity did  not  rest  on  some  one  other  than  the 
Sells-Floto  Shows  Company,  defendant  here- 
in. At  the  trial  this  was  a  perplexing  ques- 
tion of  fact.  The  evidence  on  this  point  was 
lengthy,  complicated,  and  contradictory. 

It  appears  that  the  beneficial  ownership  and 
control  of  the  property  known  as  the  Sells-Flo- 
to Circus  have  been  vested  for  many  years  in 
one  way  or  another  in  two  enterprising  Den- 
ver capitalists,  F.  O.  Bonfils  and  Harry  A. 
Tammen.  These  two  men  have  put  large 
sums  of  money  Into  the  circus,  and  at  various 
times  have  placed  its  nominal  ovniership  In 
one  or  another  of  several  corporations  or  sim- 
ilar business  concerns  wbicb  they  have 
caused  to  be  created.  In  1907  the  titular 
holder  of  the  property  was  the  American 
Amusement  Company,  and  at  that  time  Bon- 
fils and  Tammen  caused  the  corporate  name 
of  the  concern  to  be  changed  to  tbe  Sells- 
Floto  Shows  Company.  Under  that  name,  or 
a  popular  abbreviation  of  It,  the  Sells-Floto 
Circus,  the  concern  became  widely  known 
throughout  the  country;  and  notwithstand- 
ing some  nominal  changes  in  titular  owner- 
ship, tbe  institution  has  preserved  as  valu- 
able its  trade-name,  "Sells-Floto  Circus." 
Because  the  beneficial  interest  of  Messrs. 
Bonfils  and  Tammen  in  the  circus  property 
has  always  been  virtually  complete  and  ex- 
clusive, there  was  little  necessity  to  maintain 
the  same  careful  records  and  transfers  of 
nominal  title,  such  as  would  have  been  reor 
uisite  if  there  had  been  other  partners  <»' 
fellow  stockholders  holding  a  substantial  In- 
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terest  In  the  concern.  There  was  evidence  to 
show  that  at  one  time  the  property  was  mort- 
gaged by  Bonfils  and  Tammen  as  officers  and 
directors  of  the  Sells-Floto  Shows  Company, 
a  Colorado  corporation,  to  Bonfils  and  Tam- 
men, as  Individuals,  for  over  half  a  million 
dollars,  which  was  computed  to  be  the 
amount  which  these  men  had  put  Into  the 
circus,  and  later  this  mortgage  was  fore- 
closed and  bought  In  by  the  mortgagees. 
Bonfils  and  Tamtnen  then  gave  Henry  Gen- 
try an  option  to  lease  the  circus.  Then  Bon- 
fils and  Tammen  transferred  the  ownership, 
of  the  circus  to  a  nominal  corporation  of 
their  creation,  the  Continental  Investment 
Company.  Then  the  attorney  for  Bonfils 
and  Tammen  organized  another  nominal  cor- 
iwratlon,  the  Champion  Shows  Company, 
naming  Gentry  and  certain  employes  of  Bon- 
fils and  Tammen  as  the  stockholders,  with  a 
nominal  capital  of  $25,000,  but  no  money  or 
other  assets;  and  a  lease  of  the^circus  prop- 
erty was  made  in  the  name  of  the  Continen- 
tal Investment  Company,  a  lessor,  to  the 
Champion  Shows  Company.  Under  this 
nominal  arrangement  the  circus  property  was 
oi>erated  for  two  or  three  years,  but  also  un- 
der an  arrangement  whereby  Bonfils  and 
Tammen  financed  the  business  and  had  su- 
pervision of  its  finances,  and  under  which 
arrangement  the  nominal  lessee  made  no 
money  for  Itself.  On  cross-examination 
Tammen's  testimony,  abridged,  reads: 

"I  was  very  mnch  interested  in  its  (the 
circus')  success;  had  a  great  interest  in  it; 
since  1902  the  witness  bad  bad  something  to 
do  with  this  property;  sometimes  it  was  run  in 
the  name  of  the  American  Amusement  Com- 
pany, sometimes  Sells-Floto  Shows  Company; 
sometimes  Continental  Investment  Company, 
sometimes  by  just  the  witness'  brother  and 
himself  as  individuals,  sometimes  by  the  Cham- 
pion Shows  Company.  •  •  •  The  Continen- 
tal Investment  Company  was  organized  about 
1916,  and  it  consisted  of  Bonfils  and  the  wit- 
ness as  principal  owners.  That  they  owned 
all  of  the  stock  in  it.  That  their  lawyer, 
Bottom,  got  np  the  Champion  Shows  Com- 
pany's papers.  •  *  •  He  and  Bonfils  own 
the  Continental  Shows  Company.  •  *  * 
That  this  was  'our*  circus,  'my  adopted  thing,* 
and  it  will  be  mine  as  long  as  I  live;  that  the 
witness  owns  an  interest  in  the  physical  prop- 
erty of  the  show.  •  •  *  That  he  bad  a  man 
to  go  around  with  the  Champion  Shows  Com- 
pany to  checlc  up  and  see  bow  much  was  being 
made  and  spent.    *    *    • 

"The  minutes  of  the  meeting  of  the  Con- 
tinental Investment  Company  were  drawn  by 
witness'  attorney  either  at  the  meetings  or 
afterwards:  witness  did  not  remember  when 
the  last  meeting  of  the  Continental  Invest- 
ment Company  was  held;  couldn't  tell  what 
was  before  the  meeting;  the  Sells-Floto  Circus 
is  now  in  witness'  individual  name.  Witness, 
when  asked  why  he  had  testified  yesterday  that 
the  Continental  Investment  Company  owned 
tiie  property,  when  it  had  been  taken  out  and 
placed  in  his  name,  answering,  said,  'Some 
time  the  end  of  the  season;  I  think  in  Novem- 


ber.' There  was  no  lease  upon  the  property 
given  any  one  at  the  time  of  the  trial.  Wit- 
ness said  he  had  authority  to  make  a  lease, 
but  none  had  been  made;  the  Continental 
turned  the  whole  business  of  this  circus  over 
to  the  witness  to  operate,  just  like  the  'Sells- 
Floto  Shows  Company'  did." 

Neither  the  Continental  Investment  Com- 
pany, nominal  lessor,  nor  the  Champion 
Shows  Company,  nominal  lessee,  nor  Messrs. 
Bonfils  and  Tammen,  the  beneficial  owners 
of  the  circus  property,  have  Intervened  In 
this  lawsuit.  The  attachment  of  the  circus 
proi)erty  promptly  brought  this  defendant  In- 
to court  for  all  purposes,  without  tactical  or 
dilatory  pleas  of  any  sort.  A  bond  was 
promptly  given  In  Its  behalf  to  pay  the  Judg- 
ment ;  by  whom  Is  not  shown,  but  it  was  not 
given  by  the  lessee  in  whom  the  possession 
and  operation  of  the  circus  were  nominally 
vested.  If,  Indeed,  the  Sells-Floto  Shows 
Company  went  out  of  business  in  1916,  that 
fact  could  readily  have  been  shown  beyond 
cavil  by  the  record  of  surrendered  or  can- 
celed charters  in  the  state  of  Its  creation.  If 
this  circus  property  were  a  tract  of  valuable 
real  estate,  it  would  baffle  an  expert  in  the 
law  of  conveyancing  to  tell  who  holds  the  fee 
title  at  this  time,  although  It  Is  perfectly 
clear  that  Messrs.  Bonfils  and  Tammen  are 
and  always  have  been  the  beneficial  owners ; 
but,  since  they  have  put  forth  such  nominal 
title  holders,  one  after  the  other,  as  suited 
their  business  convenience,  with  little  or  no 
regard  to  formalities  of  transfer,  the  Sells- 
Floto  Shows  Company,  one  of  their  corpo- 
rate creatures,  which  has  had  more  to  do 
with  the  circus  than  any  other,  can  be  held 
to  answer  as  a  defendant  in  this  lawsuit 
In  so  holding  we  do  not  minimize  or  dispar- 
age the  familiar  principle  of  corporation  law 
that  formally  organized  and  independently 
conducted  corporations  are  separate  legal  en- 
tities, each  having  a  sqtarate  legal  statute, 
although  the  organizers  and  stockholders 
may  be  the  same  persons.  -  State  v.  Harvest- 
er Co.,  81  Kan.  610,  615,  106  Pac.  1053. 

John  Eberle  was  the  foreman  who  em- 
ployed the  plaintiff  In  July,  1920,  and  when 
he  was  injured.  Tammen,  one  of  the  pro- 
prietors of  the  circus,  testified: 

"Q.  (Counsel  for  defendant) :  I  will  ask  you 
to  state  whether  or  not  John  Eberle  was  em- 
ployed or  in  the  employ  of  the  'Sells  Floto 
Shows  Company'  during  the  years  1918,  1019, 
1920,  and  19217     A.  Yes,  sir." 

Eberle'a  deposition  was  takoi  by  the  de> 
fendant: 

"Q.  Mr.  Eberle,  what  Is  your  position  with 
the  Sells-Floto  Shows  Company?  A.  Boss 
canvas  man." 

Another  witness,  William  (Connors,  deposed 
for  the  defendant : 

"Q.  Do  yoo  work  for  the  Sells-Floto  Shows 
Company?    A.  Yes,  sir. 
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"Q.  How  lonf  IiBTe  you  been  working  for 
them?  A.  Ever  since  the;  left  Boston,  about 
four  or  five  months  ago." 

[1]  There  was  much  testlmonr  to  the  effect 
that  the  circus  wagons  and  circus  advertis- 
ing bills  bore  the  words  "Sells-Floto  Shows 
Company,"  although  the  accuracy  of  that 
testimony  was  persuasively  disputed  by  tes- 
timony and  evidmce  to  the  contrary,  which 
included  photograiAs  of  circus  wagons  bear- 
ing the  words  "Sell»-Moto  Circus,"  and 
checks,  meal  tickets,  and  other  business  pa- 
pers which  bore  the  legend,  "Sells-Floto  Cir- 
cus," in  large  type,  followed  in  less  conspic- 
uous type  with  the  words  "The  Champion 
Shows  Co."  But  it  cannot  be  gainsaid  that 
under  the  evld^ice  the  jury  had  a  right  to 
determine  this  stontly  contested  question, 
and  to  find  that  this  defendant,  the  Sells- 
Floto  Shows  Company,  was  operating  the 
circus  at  the  time  the  plaintiff  was  injured. 
Bruington  v.  Wagoner,  100  Kan.  439,  164 
Pac.  1057. 

[2]  Defendant  complains  because  of  the 
trial  court's  refusal  to  permit  it  to  correct 
the  depositions  of  John  Eberle  and  William 
Connors  in  which  they  deposed  that  they 
were  working  for  the  Sells-Floto  Shows  Com- 
pany. Defendant  took  these  depositions,  but 
wanted  the  answers  changed  to  say  that  the 
deponents  were  working  for  the  Sells-Floto 
Circus.  To  effect  this  correction,  the  defend- 
ant ottered  a  certificate  of  the  notary,  who 
was  also  the  stenographer  who  wrote  the 
depositions,  reciting  that  he  had  made  a  mis- 
take in  copying  his  stenographic  notes,  and 
that  the  words  "Sells-Floto  Shows  Company" 
in  these  depositlcms  should  have  been  written 
"Sells-Floto  Circus."  This  certificate  was 
properly  rejected.  It  conformed  to  none  of 
the  rules  of  evidence.  18  Cyc.  722.  Further- 
more, once  the  depositions  were  taken  the 
plaintiff  had  as  much  right  to  use  and  rely 
«n  th^n  as  the  defendant.  Oolder  t.  Golder, 
102  Kan.  486.  170  Pac.  803. 

[S]  Error  is  assigned  because  the  plaintiff 
was  permitted  to  cross-examine  defendant's 
witnesses  touching  certain  damage  or  dam- 
age claims  in  Missouri  against  the  Sells- 
Floto  Shows  Company  which  grew  out  of  the 
collapse  of  some  circus  seats,  l^e  purpose 
was  to  develop  a  possible  explanation  of 
some  of  the  transfers  of  title  to  the  circus 
property.  Although  the  court  first  ruled 
against  this  evidence,  yet  as  the  trial  de- 
veloped It  changed  Its  ruling,  and  we  see  no 
error  in  permitting  a  limited  inquiry  of  this 
sort. 

[4]  Objection  Is  also  made  because  the  sum- 
mons, the  return  of  the  sheriff,  and  defend- 
ant's answer  were  admitted  In  evidence.  De- 
toidant  says; 

"The  only  reason  that  is  now  and  was  at 
the  time  of  the  trial  discernible  by  us  was  the 
eifort  on  the  part  of  counsel  for  appellee  to 


do  everything  within  their  power  to  prejnfica 
the  jury." 

When  these  were  offered,  the  court  said: 

"The  Court:  I  don't  understand  what  it  is 
for." 

"Counsel  for  Plaintiff:  It  was  issned  and 
they  have  answered  this  summons  by  filing  an 
answer.  I  next  propose  to  introduce  Uie  an- 
swer and  the  record  showing  that  no  other 
motion  was  filed  to  this  snmmons. 

"The  Court:   If  that  is  all  it  is  for,  all  right 

"Counsel  for  Defendant:  It  isn't  evidence  in 
the  case. 

"Counsel  for  Plaintiff:  Will  y«n  admit  that 
yon  answered  without  filing  any  demurrer  or 
motions  to  quash? 

"Counsel  for  Defendant:  The  record  will 
show  whatever  we  did. 

"Counsel  for  Plaintiff:  Ton  don't  care  to 
admit  it,  then?  We  can  find  the  answer.  We 
offer  in  evidence  the  answer,  Plaintiff's  Exhibit 
3,  a  general  denial. 

"Counsel  for  Defendant:  To  which  defend- 
ants make  the  same  objection. 

"The  Court:    Overruled.    •    •    • 

"The  Court:  Well,  I  don't  know  whether 
the  record  should  be  read  or  not.  What  do 
you  want  to  prove? 

"Counsel  for  Plaintiff:  To  show  that  there 
wasn't  any  motion  filed  prior  to  the  filing  of 
the  answer.  If  they  will  admit  that,  we  won't 
have  to  prove  it. 

"B.  J.  McFarland,  •  •  •  derk  of  the  dis- 
trict court  of  Wyandotte  county,  •  •  •  pro- 
duced the  appearance  docket,  •  •  •  and 
then  testified,  over  the  objection  of  the  de- 
fendant, which  was  overruled  by  the  court, 
that  prior  to  the  filing  of  the  answer  in  this 
case,  on  the  13th  of  September,  neither  a  de- 
murrer nor  any  motion  of  any  Idnd  was  filed 
by  the  defendant  in  this  case." 

In  view  of  the  defense  that  the  Sells-Floto 
Shows  Company  had  been  out  of  business 
since  1010,  and  was  not  operating  the  drcus 
when  ,the  plaintiff  was  injured,  we  think 
these  matters  were  competent.  2  R.  O.  !>, 
845,  850.  They  tended  to  show  that  when 
the  action  was  begun  the  real  defendant 
came  promptly  Into  court  In  a  general  ap- 
pearance, and  that  the  defense  afterwards 
set  up  was  not  then  seriously  contemplated 
by  the  defendant  and  Its  managing  officers. 

[5]  Error  Is  also  assigned  in  overruUns  de- 
fendant's demurrer  to  the  evidence  and  de- 
fendant's motion  for  a  directed  verdict,  t>ut. 
In  view  of  what  we  have  set  down  abore^ 
these  rulings  were  obviously  correct,  and  re- 
quire no  discussion. 

Defendant  also  complains  of  the  ooorf s  re- 
fusal to  submit  a  question  touching  the  possi- 
ble extension  of  a  lease  of  the  circus  proper- 
ty. Some  other  questions,  more  In  point, 
were  submitted  and  answered: 

"Question  1,  Who  was  the  owner  of  the 
Sells-Floto  Circus  at  the  time  plaintiff  alleges 
to  have  been  injured?  Ans.  Sells-Floto  Sbowe 
Co.    •    •    • 

"Question  8.    At  the  time  plaintiff  received 
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his  alleged  Injuries  was  the  circus  being  op- 
erated under  lease?     Ans.  No.    •    •    • 

"Question  7.  Was  the  drcns  property  trans- 
ferred by  Bonfils  and  Tammen  to  the  Con- 
tinental Investment  Company?  Ans.  Do  not 
know." 

[6]  Since  these  findings  sliow  that  tbe  de- 
fendant owned  the  property,  and  it  was  not 
under  lease,  and  the  finding,  "Do  not  know,7 
means  "No"  (Bank  v.  Claypool,  91  Kan.  248, 
137  Pac.  949;  Sheerer  t.  Kanavel,  106  Kan. 
220,  187  Pac.  658),  the  question  refused  was 
as  effectually  answered  as  if  it  had  t)een  pro- 
pounded. Moreover,  the  question  was  ob- 
jectionable because  it  assumed  the  earlier 
existence  of  a  bona  fide  lease,  which  was  ope 
of  the  contested  questions  in  this  lawsuit. 
Elliott  T.  Beynolds,  38  Kan.  274,  16  Pac.  698. 

Defendant's  next  complaint  relates  to  the 
rejected  prcrffer  of  evidence  in  its  behalf. 
That  part  of  it  which  pertained  to  the  correc- 
tion of  alleged  errors  in  the  depositions  of 
Eberle  and  Connors  has  already  been  dis- 
cussed. Touching  tbe  proffered  evidence  of 
Otto  Floto,  Max  Levand,  and  H.  S.  Roberts, 
this  evidence  was  submitted  as  affidavits  in 
support  of  the  motion  for  a  new  trial.  In 
these  it  was  shown  that  if  permitted  Floto 
would  have  testified  that  he  told  the  sheriff 
"That  he  was  attaching  tbe  property  of  the 
Continental  Investment  Company:  that  the 
property  did  not  belong  to  the  Sells-FIoto 
Shows  Company." 

"Counsel  for  Defendant:  Is  your  honor 
holding  that  we  haven't  any  right  to  introduce 
evidence  to  impeach  this  return  or  attack  it? 

"The  Court:  Introduce  all  tbe  evidence  you 
want  to  be  on  the  fact,  but  you  cannot  come 
in  here  and  testify  to  a  lot  of  stuff  somebody 
told  somebody  else.  If  the  sheriff  was  on  the 
stand,  it  would  be  another  matter. 

"Counsel  for  Defendant:  His  return  is  here. 

"The  Court:  Yes;  but  his  return  can't  be 
attacked  that  way. 

"Counsel  for  flaintlff:  Yon  had  a  chance  to 
do  that  five  months  ago." 

[7, 1]  The  rejected  testimony  of  Levand 
and  Roberts  was  to  the  same  general  effect 
We  do  not  think  the  rejection  of  this  testl- 
mony  was  prejudicial.  Certainly  the  ques- 
tion as  to  the  ownership  of  the  property,  and 
who  was  oi)erating  it  at  the  time  of  plain- 
titPs  injury,  and  at  the  time  of  the  trial, 
was  not  unduly  limited ;  rather  the  contrary; 
and,  regardless  of  what  these  witnesses  told 
the  sheriff,  that  officer  did  not  have  to  believe 
them,  and  apparently  he  did  not  err  in  at- 
taching the  circus  as  the  property  of  the 
Sells-Floto  Shows  Company,  for  that  attach- 
ment very  speedily  brought  this  defendant 
Into  court,  not  ^>ecially,  but  generally,  and  in 
Its  b^alf  a  bcmd  was  given  to  pay  any  Judg- 
ment entered  against  this  defendant  (Civ. 
Code,  t  201  [6en.  St  1915,  |  7093)),  which 
was  a  vnstly  different  thing  from  a  forthcom- 
ing or  riedellvery  bond,  such  as  provided  in 


section  200  of  the  dvll  Code  (Oen.  St  1915, 
S  7002).  McKinney  v.  Purcell,  28  Kan.  446. 
A  forthcoftiing  bond  would  have  served  mere- 
ly In  lieu  of  the  sherifTs  physical  custody  of 
the  property  until  the  question  of  the  propri- 
ety of  the  attachment  could  Iiave  been  deter- 
mined. (Tyler  v.  Safford,  24  Kan.  580,  682) ; 
but  this  bond  to  pay  the  Judgment  waived  all 
question  as  to  the  legality  of  the  attachment, 
and  discharged  it  (Washer  v.  Campbell,  40 
Kan.  398, 747, 19  Pac  868, 21  Pac.  671 ;  Stow 
V.  Shay,  64  Kan.  674,  88  Pac.  784;  6  C.  J. 
327,  336-337 ;  2  R.  C.  L.  868).  ffhe  evidence 
adduced  in  support  of  the  motion  for  a  new 
trial  did  not  require  that  such  motion  be 
sustained. 

[S]  Another  error  is  urged  because  tlie 
trial  court  refused  to  set  aside  the  special 
findings  of  the  jury.  This  ccmtention  is  mere- 
ly a  Jury  argument  that  the  evidence  did  not 
show  facts  upon  which  these  findings  depend- 
ed. It  is  fairly  clear,  and  not  di£t>uted,  that 
the  defendant  company  owned  the  circus  for 
a  number  of  years,  and  that  its  prestige  was 
built  up  during  that  time.  It  is  far  from 
clear  that  the  subsequent  transfers  of  title 
were  regular  and  complete.  It  la  far  from 
clear  that  the  lease  to  the  so-called  (Champion 
Shows  Company  was  bona  fide.  It  had  many 
earmarks  of  being  spurious.  It  is  far  from 
clear  that  the  Continental  Amusement  Com- 
pany was  a  regularly  organized  and  Inde- 
pendent corporation,  capable  of  giving  an 
outright  lease  of  the  circus  property,  and 
more  than  doubtful  that  the  property  was 
ever  vested  or  operated  in  recent  years  by 
anybody  except  the  Sells-Floto  Shows  Com- 
pany and' Messrs.  Bonfils  and  Tammen,  who 
owned  that  concern.  The  findings,  being  per- 
tinent and  suitported  by  substantial  though 
much-disputed  testimony  and  conflicting  evi- 
dence, were  not  improperly  permitted  to 
stand,  and  the  overruling  of  the  motion  to 
set  aside  was  not  error. 

[10]  A  final  complaint  relates  to  the  trial 
court's  refusal  to  instruct  the  Jury  concern- 
ing the  significance  to  be  attached  to  the  doc- 
umentary evidence  touching  the  corporate  ex- 
istence of  the  successive  owners  and  lessors 
of  the  circus  property.  In  view  of  the  in- 
formal character  of  these  concerns,  and  in 
view  of  the  fact  that  some  of  the  records  of 
these  alleged  corporate  transactltms  were  not 
made  at  the  time,  and  some  of  them  were 
only  recorded  shortly  before  the  trial,  the 
rule  that  written  records  are  better  evidence 
than  oral  testimony  was  inapplicable.  A 
very  fair  and  pertinent  Instruction  which 
the  court  did  give  sufficiently  covered  the 
main  question  in  this  lawsuit    It  reads: 

"(15)  Yon  are  instructed  that,  even  though 
you  find  from  the  evidence  that  plaintiff,  at 
the  time  of  his  injury,  if  any,  worked  for  what 
was  known  as  'Sells-Floto  (Circus,'  yet  before 
you  can  find  for  the  plaintiff  in  this  case  yon 
must  find  from  the  preponderance  of  the  evi- 
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dence  that  tbe  defendant,  Sells-Floto  Showa 
Company,  was  operating  and  in  charge  of  the 
property  that  has  been  commonly  referred  to 
in  this  case  as  the  Sells-Floto  Circus,  and,  if 
you  do  not  find  from  the  preponderance  of  the 
evidence  that  the  Sells-Floto  Shows  Company 
was  in  the  actual  operation  of  said  property 
at  the  time  plaintiff  claims  he  was  injured, 
then  your  verdict  should  be  for  the  defendant." 

[11]  The  foregoing  disposes  of  the  princi- 
pal point  urged  upon  our  attention.  Otber 
matters  discussed  In  tbe  briefs  have  had  our 
patient  attention.  We  discern  no  prejudicial 
error  In  the  record;  and  certainly,  In  view  of 
the  negligence  of  the  defendant  and  Its  fore- 
man In  requiring  the  plaintiff,  a  boy  of  14 
years,  to  sleep  on  a  circus  flat  car  with  prac- 
tically no  sideboards  to  keep  him  from  roll- 
ing off  the  circus  train  as  It  traveled  about 
die  country,  and  In  view  of  his  serious  and 
lasting  Injuries,  the  defendant  was  guilty  ot 
actionable  negligence,  and  there  Is  no  In- 
justice In  the  net  result. 

Affirmed. 

All  the  Jnstlces  concurring. 


(lU  Kan.  601) 

STATE  V.  NIXON.    (No.  24018.) 

(Supreme  Court  of  Kansas.     June  23,  1922.) 

(BylUbtu  hp  the  Court.) 

1.  Witnesses  «=»20l( I)— Statement  by  dlent 
admissible  where  not  connected  with  subject* 
matter  aiiout  which  client  was  consulting  at- 
torney. 

A  statement  made  by  a  client  to  an  attorney 
daring  consultation  may  be  introduced  in  evi- 
dence against  tbe  client  over  his  objection 
where  the  statement  had  no  connection  with  tbe 
subject-matter  about  which  the  client  was  icon- 
suiting  the  attorney. 

2.  Criminal  law  «=9lll5(2)  —  On  motion  for 
new  trial,  where  the  truth  of  juror's  voir  dire 
answers  Is  questloneil,  the  court's  flndlng  of 
qualification  will  not  bo  disturbed. 

On  a  motion  for  a  new  trial,  where  the 
truth  of  the  answers  given  by  a  juror  concern- 
ing his  qualifications  to  sit  as  such  is  ques- 
tioned and  evidence  is  introduced  tending  to 
show  that  the  juror  had  not  answered  correct- 
ly, and  other  evidence  that  be  had  answered 
truthfully  is  presented,  the  finding  of  the  trial 
court  that  the  juror  was  qualified  will  not  be 
disturbed  in  this  court. 

3.  Criminal  law  €=9939(1)— Order  denying  mo- 
tion  for  new  trial  for  newly  discovered  evi- 
dence will  not  be  reversed  where  diligence 
was  not  shown. 

An  order  denying  a  motion  for  new  trial, 
requested  on  the  ground  of  newly  discovered 
evidence,  will  not  be  reversed  where  there  was 
no  showing  of  diligence  to  secure  the  evi- 
dence for  use  on  the  trial. 


4.  Criminal  law  «=»386— Witness  may  Identify 
person  by  voice  over  telephone. 

A  witness  may  identify  another  person  by 
the  latter's  voice  over  a  telephone  in  conver- 
sation with  him.  The  completeness  of  the  iden- 
tification goes  to  the  weight  of  the  evidence, 
not  to  its  admissibility. 

5.  Criminal  law  ^s»l  172(8)— It  Is  not  orror  to 
fail  to  Instruct  on  second-degree  murder,  and 
manslaughter  where  not  requested,  and  the 
evidence  established  that,  If  guilty  at  all,  de- 
fendant Is  guilty  of  flrst-degree  murder. 

Where  a  defendant  on  trial,  charged  with 
murder  In  tbe  first  degree,  does  not  request 
any  instruction  concerning  murder  in  the  sec- 
ond degree,  nor  any  instruction  concerning  any- 
of  the  degrees  of  manslaughter,  and  the  evi- 
dence establishes  that,  if  he  is  guilty  at  all,  he 
is  guilty  of  murder  in  the  first  degree,  it  Is 
not  error  for  the  court  to  fail  to  instruct  the 
jury  concerning  murder  In  the  second  degree 
or  manslaughter. 

6.  Homioide  «=9S05— Evidence  held  to  Jvstify 
Instructions  on  murder  resulting  from  con- 
spiracy. 

There  was  evidence  sufficient  to  justify  the- 
court  in  giving  instructions  concerning  the  law 
of  murder  resulting  from  conspiracy. 

7.  Homicide  ®=p348— To  reverse  conviction  of 
murder  In  the  first  degree,  reversible  error 
must  be  shown. 

To  secure  a  reversal  of  a  conviction  of  mur- 
der in  the  first  degree,  reversible  jerror  must 
be  shown. 

Appeal  from  District  Court,  Barton  County. 

W.'  A.  Nixon  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.     AtBrmed. 

Eustace  Smith,  F.  Dumont  Smith,  and 
Carr  W.  Taylor,  all  of  Hutchinson,  for  ap- 
pellant 

Richard  J.  Hopkins,  Atty.  Gen.,  O.  B.  Grif- 
fith, of  Topeka,  W.  J.  Weber,  of  Ellen  wood, 
and  B.  C.  Cole  and  R.  O.  Russell,  both  ot 
Great  Bend,  for  the  State.      • 

MARSHALL,  J.  The  defendant  was  tried 
for  the  murder  of  Arthur  C.  Banta,  was  con- 
victed of  murder  in  the  first  degree,  and  ap- 
peals. 

[1]  1.  Complaint  Is  madex>f  the  admissioQ 
of  the  evidence  of  R.  C.  Russell,  an  attorney 
at  law.  The  defendant  contends  that  the 
evidence  of  Russell  was  admitted  in  viola- 
tion of  the  fourth  subdivision  of  section  321 
of  the  Code  of  Civil  Procedure,  which  in  part 
reads: 

"Tlie  following  persons  shall  be  ineompetent- 
to  testify:  •  •  •  Fourth,  an  attorney,  con- 
cerning any  communicatioBS  made  to  him  by 
his  client  in  that  relation,  or  his  advice  there- 
on, without  the  cUent's  consent." 

It  Is  argued  that  tbe  part  of  the  con- 
versation detailed  by  the  witness  came  with- 
in this  prohibition.    A.  It,  Wallace  operated 
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a  restaurant  In  Great  Bend.  The  defendant 
had  a  chattel  mortgage  on  the  restaurant. 
It  seems  that  one  Shepler  had  commenced  an 
action  of  forcible  entry  and  detainer  to  ob- 
tain possession  of  the  property.  The  defend- 
ant went  to  Russell  to  talk  about  the  matter. 
On  the  trial  Russell  was  questioned  concern- 
ing the  conversation  between  them  as  fol- 
lows: 

"Q.  Before  he  advised  with  yon,  did  you  have 
any  conversation  with  him,  or  overbear  any 
conversation  relative  to  the  deceased,  Arthur 
Banta?    A.  Tea,  sir. 

"Q.  Did  that  conversation  that  you  bad  with 
defendant,  Nixon,  at  that  time  have  anything 
to  do  with  the  advice  that  yon  had  to  give 
to  him  that  afternoon?  A.  Well,  I  didnt  so 
consider  it. 

"Q.  Yon  may  state  what  that  conversatiim 
waa." 

After  these  questions  the  Jury  retired,  and 
Mr.  Russell  made  the  following  statement  to 
the  court: 

"Dr.  Nixon  came  into  my  office  and  came 
right  into  my  private  office.  I  was  at  my  desk, 
and  be  says,  "This  man  Banta  is  double-cross- 
ing everybody.  I  didn't  think  he  would  double- 
cross  me,  but  I  am  thoroughly  satisfied  that  he 

is,  and  he  is  a  double-crossing  ,  and  is 

trying  to  do  it  again,'  and  we  had  some  little 
conversation  about  that  side  of  it — in  other 
words,  that  is  the  substance  of  it — and  then  he 
went  into  the  legal  matter  he  came  up  to  advise 
about.  The  legal  matter  was  with  reference 
to  the  forcible  entry  and  detainer  of  Curly  Wal- 
lace from  his  restaurant  building  that  was  being 
prosecuted  by  Mr.  Shepler,  and  we  talked 
there  about  the  forcible  entry  and  detainer 
suit,  and  be  told  me  that  Banta  had  told  him 
that  he  could  keep  them  in  that  building  until 
December  without  any  question;  he  would 
guarantee  that  be  could  do  that  without  giving 
bond  for  double  the  rent;  and  I  told  him  that 
I  did  not  know  of  any  law  by  which  that  could 
be  done,  and  we  got  down  the  statutes  and  oth- 
er books,  and  went  into  that,  and  then  be  tried 
to  get  Curly  Wallace  by  phone;  phoned  to  his 
office  and  Curly's  restaurant  four  or  five  times. 
I  told  him  I  didn't  want  to  advise  him  posi- 
tively, as  I  didn't  know  of  any  way  they  could 
stay  in  there  until  December  without  giving 
bond  for  doubly  the  rent.    Well,  be  said  that 

he  can  do  it;   he  will  show  all  you some 

new  law.  I  said,  "Well,  it  will  be  new  law  to 
me,  and  he  might  be  able  to  do  it,  I  don't  know,' 
and  he  stayed  there  about  an  hour,  and  when 
be  got  through  he  said,  'What  do  I  owe  you,' 
and  I  said,  'You  don't  owe  me  anything,'  and 
he  went  oat;  he  took  a  $5  Inll  out  and  put  it 
on  my  desk." 

After  the  Jury  returned,  Mr.  Russell  an- 
swered as  follows: 

"Dr.  Nixon  came  into  my  office  and  said  sub- 
stantially as  follows:  'I  always  knew  that  Ar- 
thur Banta  was  a  double-crossing  and 

that  he  double-crossed  everybody,  but  I  didn't 
tbink  he  would  double-cross  me,'  or  words  to 
that  effect" 
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On  the  hearing  of  the  motion  for  a  new 
trial,  in  discussing  this  proposition,  the  court 
said: 

"The  evidence  of  Mr.  Russell  as  to  a  state- 
ment that  Dr.  Dixon  had  made  to  him  regarding^ 
Mr.  Banta,  it  is  urged  that  that  is  error.  I 
looked  that  matter  up  rather  carefully  before 
I  made  the  ruling  on  it,  and  I  am  not  inclined 
to  change  the  ruling  made  at  this  time.  I 
don't  think  that  a  man  may  come  into  a  law- 
yer's office  and  talk  about  matter's  that  have 
nothing  whatever  to  do  with  his  business  that 
he  is  there  upon,  and  come  in  and  claim  that  it 
ia  a  confidential  communication,  so  that  the  at* 
tomey  cannot  testify.  In  this  case  I  think  this 
evidence  was  just  as  competent,  as  I  don't 
think  anybody  would  claim  that,  if  the  defend- 
ant had  gone  into  Mr.  Russell's  office,  and  said 
to  him,  *I  am  going  to  kill  Banta,'  and  then 
consulted  with  him,  it  would  claim  such  a  mat- 
ter was  privileged;  ao  I  am  satisfied  with 
that  ruling." 

In  40  Cyc.  2371,  this  language  is  found; 

"In  order  for  a  communication  between  at- 
torney and  client  to  be  privileged  it  must  relate 
to  the  subject-matter  of  the  employment,  and 
be  made  for  the  purpose  of  enabling  the  at- 
torney to  correctly  understand  the  matter  in 
which  he  is  employed,  and  of  obtaining  profes- 
sional advice  or  assistance." 

The  rule  as  there  stated  is  supported  by 
State  V.  Mewherter,  46  Iowa,  88;  Moyers  v. 
Fogarty,  140  Iowa,  701,  119  N.  W.  159;  De- 
nunzio's  Receiver  v.  Scholtz,  117  Ky.  182,  77 
S.  W.  715,  4  Ann.  Cas.  529,  531 ;  Marsh-  v. 
Howe,  3e  Barb.  (N.  Y.)  649;  Dixon  v.  Par- 
melee,  2  Vt.  186,  and  note.  The  trial  court 
rightly  concluded  that  the  coiumunlcation  so 
far  as  it  was  admitted  in  evidence  was  not 
privileged  under  the  statute. 

[2]  2.  Complaint  is  made  concerning  a 
Juror  named  Elridge  York.  The  defendant 
says: 

"The  man  York  not  only  swore  that  he  had 
no  opinion,  but  went  farther  and  swore  that 
be  had  not  recently  talked  with  any  one  con- 
cerning the  case,  when  the  truth  was  that  he 
was  talking  about  the  case  with  his  neighbors 
at  the  very  moment  he  was  called  aa  a  venire- 
man." 

A  witness,  Frank  Case,  testified  on  the 
hearing  of  the  motion  for  a  new  trial  as 
follows: 

"I  was  standing  in  front  of  the  courthouse 
while  the  jury  was  being  impaneled  in  the  case 
of  State  V.  Nixon,  and  while  standing  talking  to 
some  gentlemen  Mr.  B.  York  came  along.  Mr. 
Gardner,  one  of  the  gentlemen  to  whom  I  was 
talking,  said,  "Mr.  York,  yon  had  better  look 
out  or  they  will  get  you  on  the  jury.'  Mr. 
York  replied,  'No;  they  won't.  I  can't  sit  on 
the  jury  because  I  have  formed  an  opinion  in 
this  case.'  Just  then  Mr.  Sam  Kellam,  clerk  of 
the  court,  called  Mr.  York,  and  said  that  the 
sheriff  wanted  him."        ' 
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York,  on  hta  voir  dire,  testified: 

*?  remember  the  drcumstances  of  the  killiiis 
of  Mr.  Banta.  The  drcamstanceB  were  diacasa- 
ed  among  my  neighbors  and  friends.  From 
what  I  read  and  heard  I  did  not  form  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  defend- 
ant, and  I  have  not  any  opinion  now.  I  never 
talked  to  any  one  who  claimed  to  know  anything 
about  this  case.  No  one  has  tallied  to  me  about 
the  case  lately.  I  know  of  no  reason  irtiy  I 
should  not  be  permitted  to  sit  as  a  Jnror  in 
this  case." 

From  the  briefs  of  the  defendant,  it  may 
be  gathered  that  York  on  the  bearing  of  the 
motion  for  a  new  trial  testified  as  to  ttie 
conversation  bad  by  him,  as  follows: 

"I  know  C3iff  Oardner  and  Frank  Case.  I 
saw. them  on  the  comer  there  by  the  Citizens' 
National  Bank,  just  before  I  was  summoned  as 
a  Juror.  There  was  quite  a  little  crowd  there. 
Cliff  Gardner  came  np,  and  he  said,  They  can't 
get  us  on  this  Jury  in  the  Nixon  Case,  can 
they,  York,  because  we  have  all  formed  our 
opinion,'  and  I  said,  'I  guess  so.'  Just  at  that 
time  Sam  Kellam  came  across  and  said,  There 
ia  Mr.  York.    Your  name  is  drawn.' " 

The  conrt  on  the  hearing  of  the  motion 
said: 

"I  believed  Mr.  York  when  be  stated  he  had 
no  opinion  of  the  guilt  or  innocence  of  the  de- 
fendant when  he  was  qualified  as  a  Juror  in 
this  case,  and  I  believed  his  remarks  that  he 
made  to-day  that  he  entertained  no  opinion  of  it 
at  that  time;  so  I  think  he  is  not  guilty  of 
any  misconduct  in  this  case  to  procure  his 
8ea.t  on  the  jury,  or  afterwards." 

A  similar  complaint  is  made  of  a  Jtiror 
named  Ehmest  Miller.  The  defendant  states 
that  Miller  "swore  that  he  had  no  opinion 
and  had  not  talked  with  anybody  about  the 
case."  The  defendant  contends  that  this 
statement  was  not  correct,  and  that  Miller 
had  said  to  one  Frank  Grommes  about  the 
middle  of  September,  "Well,  I  think  Dr. 
Nixon  is  as  guilty  as  the  other  two."  When 
the  motion  for  a  new  trial  was  heard,  Frank 
Grommes  testified  to  having  such  a  conversa- 
tion with  Miller.  Miller  on  that  bearing  tes- 
tified: 

"Q.  That  night  you  were  playing  at  Dan 
Casey's,  or  at  any  other  time  prior  to  the  Nixon 
trial,  had  you  formed  or  expressed  any  opinion 
as  to  the  guilt  or  innocence  of  Dr.  Dixon?  A. 
No,  sir;   not  that  I  remember  of. 

"Q.  Did  you  tell  any  one  at  that  dance  at 
Dan  Casey's  or  at  any  other  dance,  that  Dr. 
Nixon  was  Just  as  guilty  as  the  others?  A. 
No,  sir. 

"Q.  Did  yon  say  anything  of  that  kind  or 
character?    A.  No,  sir." 

The  court,  after  the  motion  for  a  new  trial 
had  been  presented,  said  that  his  statement 
concerning  Elrldge  York  applied  to  Ernest 
MiUer. 

On  the  examination  of  the  jurors  nothing 
appeared  to  show  that  either  York  or  Miller 


was  in  any  way  dlsQnalifled.  From  the  evi- 
dence introduced  on  the  hearing  of  the  mo- 
tion for  a  new  trial,  the  court  might  have 
concluded  that  either  had  formed  an  opinion 
in  the  case;  but  the  court  was  entirely  Jus- 
tlfled  in  the  condnsion  that  was  reached,  and 
in  holding  that  both  were  competent  Jurors. 
That  finding  of  the  trial  conrt  is  Just  as  con- 
clusive as  any  other  finding  made  by  the 
triers  of  fact  on  evidence  from  whidi  rea- 
sonable minds  might  reach  different  contu- 
sions. 

[S]  8.  A.  L.  Wallace  and  Roy  Bayes  testi- 
fied as  witnesses  for  the  state.  They  were 
charged  with  the  murder  of  A.  0.  Banta,  and 
had  been  confined  in  the  Jail  of  Barton  coun- 
ty. The  defendant  argues  that  these  men 
were  guilty  of  the  murder  of  Banta,  and  that 
they  conspired  to  fasten  the  crime  on  the 
defendant  On  behalf  of  the  state  evtAence 
was  introduced  tending  to  show  that,  during 
the  absence  of  the  oflScers,  Wallace  and 
Hayes  had  not  communicated  with  eadi  oth- 
er, and  had  no  opportunity  of  so  conmiunl- 
cating,  for  the  reason  that  they  were  con- 
fined in  different  parts  of  the  JaJl,  and  were 
not  allowed  to  be  together.  Two  other  per^ 
sons,  Willie  Rippey  and  Harry  Bamett,  were 
prisoners  in  the  Jail  during  all  or  a  portion 
of  the  time  that  A,  L.  Wallace  and  Roy 
Hayes  were  confined  therein  prior  to  the 
trial  of  the  defendant.  Willie  Rippey  and 
Harry  Bamett  were  not  produced  as  wltneasea 
on  the  trial,  but  they  were  produced  on  the 
hearing  of  the  motion  for  a  new  triaL  No 
showing  was  made  as  to  why  they  were  not 
produced  on  the  trial.  They  testified  that 
Wallace  and  Hayes  were  with  each  other  re- 
peatedly, and  that  they  talked  to  each  other. 
Rippey  testified  that  he  heard  Wallace  say 
that  he  did  the  killing.  Bamett  testified 
that  he  was  frightened  away  by  the  officers, 
who  told  him  that,  if  he  oame  to  the  coort- 
house,  he  was  liable  to  get  into  trouble.  The 
court  held  that  diligence  to  obtain  that  evi- 
dence was  not  shown.  It  was  incumbent  on 
the  defendant  to  show  that  he  had  exerdsed 
diligence  to  procure  that  evidence.  That 
showing  was  not  made. 

[4]  4.  Complaint  is  made  of  the  admission 
of  the  testimony  of  Earl  Jordan.  He  testi- 
fied that  he  had  a  telephone  conversation 
with  a  man  whom  he  identified  as  W.  A.  Nix- 
on on  the  night  that  Banta  was  killed ;  that 
Jordan  was  at  the  Elks'  Club;  that  he  an- 
swered the  telephone  when  it  rang,  and  that 
the  iwrson  at  the  other  end  of  the  line  called 
for  Arthur  Banta,  the  deceased.  Jordan  was 
questioned  concerning  his  recognition  of  the 
voice  on  the  telephone  line.  He  stated  that 
be  would  not  swear  to  a  man's  voice  over 
the  telephone,  but  that  he  was  satisfied  In  bis 
own  mind  who  it  was  that  talked  to  him,  and 
stated  that  the  voice  was  that  of  the  defend- 
ant, W.  A.  Nixon.  A  person  can  be  recc^- 
nized  by  lils  voice  the  same  as  by  his  face  or 
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Us  form,  alfhbngh  recognition  by  tbe  voice 
may  not  be  as  easy  over  the  telephone  as  by 
talking  face  to  face.  The  testimony  of  Mr. 
Jordan  showed  that  in  his  judgment  the 
person  talking  to  him  was  W.  A.  Nixon. 
That  rendered  his  testimony  competent,  al- 
thongb  his  hesitancy  may  have  aftected  its 
weight ;  that,  however,  was  a  matter  for  the 
Jury. 

[6]  6.  The  Jnry  was  not  instrncted  concern- 
ing murder  in  the  second  degree,  nor  any  of 
the  degrees  of  manslaughter.  The  defend- 
ant complains  of  the  failure  of  the  court  to 
80  instruct  tbe  jury.  No  suCh  Instructions 
were  requested. 

Arthur  C.  Banta  was  killed  about  four  and 
one-tialf  miles  west  of  Great  Bend,  on  a 
cross-country  road  whi(di  was  not  much 
traveled.  His  body  was  left  by  the  side  of 
the  road  near  his  automobile.  Four  shots 
had  been  fired  Into  bis  body;  one  woimded 
a  thumb,  one  entered  bis  arm,  and  two  were 
llred  into  bis  breast.  He  was  a  small  man, 
weigttlng  about  119  pounds.  There  was  evi- 
dence which  tended  to  show  that  he  wss 
Idlled  soon  after  9  o'clock  in  the  evening^ 
ttiat  shortly  previous  to  that  time  the  defend- 
ant telephoned  to  Banta,  who  was  then  at 
tbe  Elks'  Club,  and  asked  him  to  come  to 
Nixon's  office;  that  Banta  went  to  Nixon's 
office ;  'ttiat  the  two  got  into  Banta's  car,  and 
drove  west  in  the  dty  of  Great  Bend ;  that 
Banta  was  recognized  in  the  car  while  it 
was  going  west;  that  Nbcon  also  was  rec- 
ognized, not  directly,  but  by  the  coat  that  he 
wore,  which  was  produced  and  identified  on 
the  trial;  that  Nixon  bad  made  arrange- 
ments with  Hayes  to  go  in  Nixon's  automo- 
bile to  the  place  where  Banta's  body  was 
found,  and  to  approach  the  place  with  dim- 
med lights  on  the  car ;  that  Hayes  was  sig- 
naled to  go  by  Nixoii  when  the  latter  and 
Banta  started  to  leave  Great  Bend;  that 
Hayes  did  as  he  was  signaled,  and  drove  to 
tbe  place  named  by  the  defendant,  where  he 
saw  Banta's  car ;  tliat  Nixon  there  got  into 
the  car  with  Hayes;  that  Nixon  told  Hayes 
to  sit  over,  took  the  wheel,  and  drove  rapid- 
ly into  Great  Bend :  and  that  Nixon  stated 
to  Hayes  that  Banta  would  not  owe  anybody 
else.  Nixon  denied  l)elng  at  the  place  when 
Banta  was  killed,  and  introduced  evldoice 
tending  to  prove  that  fact.  The  evidence 
tended  to  show  that  the  bullets — ^three  of 
them — taken  from  Banta's  body  had  been 
fired  from  a  32-20  Ckilt's  revolver,  and  that  the 
defendant  owned  such  a  revolver.  There  was 
evidence  which  tended  to  show  that  A.  L. 
Wallace  and  Boy  Hayes  were  connected  with 
the  defendant  in  the  killing  of  Banta,  but 
tliat  evidence  did  not  tend  to  reduce  the  de- 
cree of  the  crime  of  which  the  defendant  was 
guilty,  if  he  were  guilty. 

From  the  evidence  presented  to  this  court 
as  above  briefly  summarized,  it  appears  that 
the  defendant  must  have  been  guilty  of  mur- 
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der  in  the  first  degree,  or  that  be  was  not 
guilty  at  all.  Tbe  defendant's  counsel,  by 
their  failure  to  request  an  instruction  of  mur- 
der in  the  second  degree  or  of  manslaughter, 
must  have  recognized  this  fact,  and  must  have 
felt  that  It  would  be  better  for  the  defendant 
to  go  to  the  jury  <m  a  charge  of  first-degree 
murder  alone,  and  attempt  to  secure  an  ac- 
quittal, rather  than  risk  a  verdict  of  murder 
in  tbe  sec(Mid  degree  or  some  degree  of  man- 
slaughter. Under  the  evidence,  anffby  reason 
of  the  failure  of  the  defendant  to  request  such 
an  instruction.  It  was  not  reversilde  error  for 
the  court  to  fail  to  instruct  the  jury  con- 
cerning murder  in  the  second  degree  or  the 
several  degrees  of  manslaughter.  State  v. 
Newton,  74  Kan.  561,  87  Pac.  757;  State  v. 
Winters,  81  Kan.  414,  105  Pac  516;  State  v. 
Truskett,  86  Kan.  804,  820,  118  Pac.  1047; 
State  V.  Curtis,  93  Kan.  743, 752, 146  Pac.  858 ; 
State  V.  Roselli,  109  Kan.  88,  40,  198  Pac. 
105;  State  v.  Young,  109  Kan.  S26,  200  Pac. 
285. 

[6]  6b  The  defendant  contends  that  error 
was  committed  by  the  court  in  giving  in- 
structions numbered  4  and  14.  The  fourth 
instruction  reads: 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  Nixon 
and  Hayes,  or  Nlzon,  Hayes,  and  Wallace,  en- 
tered into  an  agreement  or  arrangement  by 
which  they  were  to  take  money  or  other  per- 
sonal property  from  the  person  of  Arthur  C. 
Banta,  the  deceased,  by  force  or  putting  him  in 
fear,  which  acts  would  constitute  robbery,  and, 
in  furtherance  of  such  agreement,  in  an  at- 
tempt to  carry  out  to  completion  such  arrange- 
ment, Arthur  C.  Banta  came  to  hia  death  at  tbe 
hands  of  either  of  said  parties  to  such  agree- 
ment at  the  time  and  place  and  in  the  manner 
charged  in  the  information,  a  killing  of  the  de- 
ceased in  furtherance  of  such  agreement  would 
constitute  murder  in  tbe  first  degree,  and  the 
defendant,  Nixon,  would  be  guilty  even  though 
he  did  not  personally  fire  the  alleged  shots  which 
killed  Banta,  and  although  he  might  not  have 
even  been  present  when  such  alleged  act  was 
committed;  all  of  tbe  parties  participating  un- 
der such  circumstances  are  principals,  and 
equally  guilty.  In  such  event  as  before  detail- 
ed, none  of  the  parties  may  have  intended  to 
kill  Banta,  but  if,  in  attempting  to  carry  out 
such  agreement  or  arrangement,  he  met  his 
death,  it  would  constitute  murder  in  the  first 
degree,  and  tbe  state,  under  such  circumstanc- 
es, need  not  prove  that  the  actnal  killing,  if 
any,  was  deliberated  upon  or  premeditated  up- 
on and  planned  in  advance." 

The  part  of  the  fourteenth  instruction 
material  for  the  consideration  of  this  com- 
plaint reads  as  follows: 

"If  you  have  a  reasonable  doubt  in  yonr  minds 
as  to  the  presence  of  the  defendant  at  the  place 
of  the  killing  of  Arthur  Bants,  and  his  partici- 
pation therein,  you  should  acquit  the  defendant, 
unless  you  shall  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  an  agreement  or 
arrangement  had  been  entered  into  between  the 
defendant,  Nixon,  and  Hayes  and  Wallace,  or 
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either  of  them,  to  take  money  or  personal  prop- 
erty from  the  deceased  by  force  or  putting  bbn 
in  fear,  and  that,  in  furtherance  of  said  agree- 
ment, Arthur  Banta  was  killed,  then,  as  herein- 
before instructed,  the  defendant  would  be  a 
principal,  and  equally  guilty  whether  be  was 
present  or  not  at  the  time  of  the  actual  killing 
of  said  Banta." 

The  argument  of  the  defendant  Is  that 
there  was  no  evidence  on  which  to  base 
these  Instructions.  The  defendant's  brief 
contains  the  following  language: 

"Hayea  testified  that  Dr.  Nixon  went  out  with 
Banta  and  killed  him,  and  he  went  out  and 
picked  the  doctor  up,  and  the  crime  was  then 
complete;  no  one  else  there.  Wallace  testified 
that  Dr.  Nixon  told  him  that  Hayes  first  shot 
Banta  while  he  (Nixon)  was  over  in  the  wheat 
field,  and  when  be  came  back  he  held  Banta 
while  Hayes  finished  the  killing." 

Wallace  testified  that  he  had  a  conversa- 
tion with  the  defendant  shortly  previous  to 
the  time  defendant  left  Great  Bend  on  the 
evening  that  Banta  Was  killed.  That  con- 
versation Is  abstracted  by  the  defendant  as 
follows: 

"He  [the  defendant]  said,  'Al,  you  aren't  go- 
ing?' I  said,  'No.'  He  said,  'Xou  have  got  cold 
feet?'  I  said,  'No.'  I  got  out  of  the  car,  open- 
ed up  the  door,  started  over,  and  got  over,  and 
he  kind  of  honked  the  horn,  and  we  stood  there 
and  talked  a  few  minutes;  several  words 
passed;  I  don't  know;  he  honked  the  horn; 
he  said,  'Come  here'— motioned  for  me.  I 
went  back,  and  he  said,  'You  fix  an  alibi.'  I 
said,  'Very  well'  and  I  went  in  and  fixed  an 
alibi." 

Another  part  of  the  evidence  of  Wallace 
Is  abstracted  by  the  defendant  as  follows: 

"He  [the  defendant]  said,  'Curly,  he  owes  me 
this  money,  and  I  am  going  to  have  It.*  I  said, 
'In  what  way  are  you  going  to  get  it?'  and  he 
picked  up  a  piece  of  paper— oh, 'I  am  ahead  of 
my  story  there.     He  said  to  me,  'I  am  going 

to  get  it  if  I  have  got  to  kill  the  X    1 

said,  'Well,  Doctor,  that  won't  gain  you  any- 
thing.' He  said,  'I  can  mark  the  bill  paid,'  or 
something  like  that,  and  pretty  soon  we  talked 
around  and  there,  and  he  picked  up  a  piece  of 
paper,  which  was  a  note,  and  he  said,  'I  am 
going  to  make  him  sign  this  note,'  and  bit  his 
hand  on  the  desk,  and  I  said,  'Doctor,  you  can't 
make  liim  sign  that  note,  because  be  is  an  at- 
torney, and  it  would  just  mean  barm  to  you 
to  undertake  to  try  It,'  and  be  said,  'I  don't 
see  bow,  if  be  ever  signs  this  note,  bow  it  will 
mean  harm  to  me.'  I  said,  'Very  well.'  I 
fooled  around  and  went  out." 


There  was  evidence  sufficient  to  JuatU^  tbe 
court  In  giving  Instructions  4  and  14. 

[7]  7.  Another  proposition  urged  by  the 
defendant  is  as  follows : 

"This  court  within  very  recent  years  has 
twice  reversed  criminal  eases,  not  because  there 
was  error  enough  in  the  records  to  have  re- 
versed the  cases,  but  because  there  was  error, 
and  coupled  with  that  error  was  the  fact  that 
this  court,  after  reading  the  record,  felt  a 
strong  doubt  of  the  defendant's  guilt." 

The  defendant  cites  State  v.  Alexander, 
89  Kan.  422,  131  Pac.  139,  and  State  v.  Hen- 
son,  105  Kan.  581,  185  Pac  1059.  In  State 
V.  Alexander,  supra,  this  court  said: 

"The  testimony  relied  on  to  support  the  ver- 
dict does  not  show  who  fired  the  fatal  shot,  and 
seems  inconclusive  as  to  the  part  taken  by  the 
defendants  in  the  tragedy.  A  careful  examina- 
tion of  the  record  has  been  made  to  determine 
whether  the  errors  referred  to  probably  led 
to  a  result  which  otherwise  would  not  have 
be6n  reached,  although  in  other  circumstances 
they  might  perhaps  be  disregarded.  The  dis- 
t(ict  court,  it  appears,  approved  the  verdict 
«dth  hesitancy.  This  court  is  not  satisfied  that 
justice  has  been  done  and  it  is  concluded  that 
the  errors  referred  to  should  not  be  disregard- 
ed."   89  Kan.  429,  131  Pac.  142. 

In  State  t.  Henson,  supra,  the  court  said : 

"We  are  unable  to  say  that  there  is  no  rea- 
sonable probability  that  the  verdict  was  influ- 
enced by  the  rulings,  held  to  have  been  errone- 
ous, relating  to  the  admission  and  exclusion  of 
evidence  bearing  upon  the  vital  matters  in  con- 
troversy. Their  cumulative  effect  increases  the 
likelihood  of  the  actual  prejudice  having  result- 
ed The  conviction  must  therefore  be  set 
aside."    105  Kan.  591,  185  Pac  1063. 

The  defendant's  argument  Is  necessarily 
based  on  the  theory  that  this  court  may  be 
dissatisfied  with  the  correctness  of  the  ver- 
dict, and  would  be  disposed  to  reverse  the 
judgment  on  slight  error.  The  jury  heard 
the  evidence,  and  returned  a  verdict  of  guilty 
of  murder  In  the  first  degree;  the  trial  court 
approved  that  verdict;  and  this  court,  after 
reviewing  the  evidence  as  set  out  in  the  ab- 
stracts, must  say  that  it,  too,  is  satisfied 
with  the  verdict.  The  evidence  that  has  hem 
summarized  In  this  opinion  compels  the  con- 
tusion that  the  defendant  deliberately  muD- 
dered  Arthur  C.  Banta. 

No  error  has  -  been  found,  and  the  judg- 
ment is  affirmed. 

All  the  Justices  concurring. 
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DOYLE  V.  BENTRUP.    (N».  23815.) 

(Supreme  Court  of  KaoMs.    Jane  10,  1922.) 

(8]/JJabu»  hv  the  Court.) 

1.  Chattel  mortgages  «=>34— BUI  of  sale  and 
instrument  in  form  of  a  title  note  lield  to  evl> 
dence  aale  and  oreate  lien  on  property  tolik 

A  bQI  of  sale  given  to  bnyers,  and  an  in- 
stmment  in  form  a  title  note,  given  by  one  of 
the  buyers  to  the  seller,  as  part  of  the  same 
transaction  of  sale,  constmed  together,  and 
held  to  evidence  a  sale  and  to  create  a  lien  on 
the  property  described  in  the  bill  of  sale. 

2.  Chattel  mertgauas  ^zs' 1 39— Buyer  privy  to 
giving  of  title  note  to  secure  part  of  prioe 
ooald  not  aoqutre  siperlor  Hen  by  subsequent 
mortgage. 

One  of  the  buyers,  privy  to  the  giving  of 
the  title  note  as  security  for  part  of  the  price, 
could  not,  by  subsequent  mortgage,  acquire  a 
superior  lien  on  the  property. 

At^>eal  from  District  Court,  Kearny 
County. 

Action  by  W.  U.  Doyle  against  Charles 
Bentmp.  Judgment  for  plaintiff,  and  the 
defendant  appeals.    Afllrmed. 

H.  O.  Trinkle,  of  Garden  City,  for  appel- 
lant 
E.  R.  Thorpe,  of  Lekln,  for  appellee. 

BURCH,  J.  The  action  was  one  by  a  lien- 
holder  to  recover  damages  for  appropriation 
of  personal  property  subject  to  the  lien.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

The  plaintiff  sold  to  Bentmp  and  Harry 
Doyle  certain  cane,  straw,  and  other  prop- 
erty, and  gave  them  a  bill  of  sale  In  which 
the  property  was  correctly  described.  The 
consideration  was  $1,660.  Bentmp  paid  $500 
in  cash.  Bentmp  and  Harry  Doyle  gave 
their  note  for  $450,  which  Bentmp  after- 
wards paid.  Harry  Doyle  delivered  to  the 
seller  a  team  of  horses  valued  at  $275.  The 
balance  of  the  consideration  was  represented 
by  a  note  for  $425,  given  by  Harry  Doyle, 
which  contained  the  following  provision: 

"The  condition  of  the  sale  of  the  cane,  straw, 
and  pasture,  for  which  this  note  is  given,  is 
such  that  the  ownership,  title  or  right  of  pos- 
session does  not  pass  from  said  W.  H.  Doyle, 
▼endor,  until  this  note,  original  or  renewal,  is 
paid,  and  that  in  case  of  nonpayment  thereof, 
or  the  sale,  incumbrance  or  removal  of  said 
property  from  the  vendee's  premises  In  Deer- 
field,  Kan.,  without  the  written  consent  of  the 
holder  of  this  note,  or  in  case  such  holder  shall 
at  any  time  deem  himself  or  his  debt  iusecnre, 
he  shall  have  the  power  to  declare  and  make 
this  debt  wholly  due  and  payable,  to  take  pos- 
session of  said  property  and  hold  the  sam;e  or 
sell  at  public  or  private  sale  and  apply  the 
proceeds  thereof  to  the  coet  of  talung  and  sale, 
then     toward     the     payment    of    this     note. 
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This  Instrnment  was  filed  for'  record  No- 
vember 26,  19ia  Harry  Doyle  gave  to  Ben- 
trap  a  chattel  mortgage  on  the  property  de- 
scribed In  the  bill  of  sale,  to  secure  an  in- 
debtedness to  Bentrup.  Bentmp  filed  his 
mortgage  for  record  December  6,  1918,  and 
subsequently  appropriated  the  property. 

[1,  2]  Bentmp  contends  the  Instrument,  in 
form  a  title  note,  could  not  create  a  lien,  be- 
cause, as  part  of  the  same  transaction,  an 
outright  bill  of  sale  was  given.  Because  the 
two  Instruments  were  part  of  the  same  trans- 
action, they  are  to  be  constmed  together  as 
evidencing  a  sale  and  creating  a  lien.  Ben- 
trup also  t^ontenda  the  title  note  was  void  as 
a  lien  instrnment  for  lack  of  a  description 
of  property.  The  Instrument  referred  to  the 
sale,  In  consideration  of  which  It  was  given, 
and,  read  with  the  bill  of  sale,  was  not  open 
to  the  objection  urged.  The  evidence  was 
that  Bentmp  was  privy  to  the  giving  of  the 
title  note  as  security  for  payment  of  i>art 
of  the  purchase  price  of  the  property,  and 
he  cannot  assume  the  position  of  a  stranger 
who  became  an  Innocent  mortgagee. 

There  is  nothing  else  of  importance  in  the 
case,  and  the  Judgment  of  the  district  court 
Is  affirmed. 

All  the  Justices  concurring. 

"^~"  (71  Colo.  428) 

HOEHNE  DITCH  CO.  et  al.  v.  MARTINEZ 
et  al.     (No.   10079.) 

(Supreme  Court  of  Colorado.    June  6,  1922.) 

1.  Waters  and  water  eourses  «=» I S2 (7)— Re- 
fusal to  permit  evidence  regarding  the 
amount  of  water  being  used  and  amount  of 
land  under  Irrigation  held  error. 

In  a  proceeding  to  change  the  point  of 
diversion  of  decreed  water  rights  from  the 
headgate  of  one  ditch  to  the  headgate  of  an- 
other farther  down  the  river,  the  refusal  to 
permit  protestants  to  offer  evidence  that  water 
was  used  from  the  first  ditch  only  two  hours 
a  day,  that  petitioners  had  irrigated  only  17 
acres  of  land,  and  that  petitioners'  land  is  lo- 
cated in  the  river  bed  and  only  3  acres  of  it 
can  be  irrigated,  heli  error. 

2.  Waters  and  water  courses  ^s*  1 52  (8)— Evi- 
dence held  Insufficient  to  show  that  pro- 
posed change  in  point  of  diversion  of  decreed 
water  rights  would  cause  no  Injury  to  vest- 
ed rights  of  other  appropriators. 

In  a  proceeding  to  change  the  point  of 
diversion  of  decreed  water  rights  from  one 
ditch  to  another  farther  down  the  river,  peti- 
tioners held  not  to  have  sustained  the  burden 
of  showing  that  the  proposed  change  would 
work  no  injury  to  tiie  vested  rights  of  other 
appropriators  from   the   stream. 

Dq;>artment  1. 

Error  to  the  District  CJourt,  Las  Animas 
Ounty;  A.  F.  Hollenbeck,  Judge. 

Proceeding  by  P.  J.  Martinez  and  others 
to   change  the  diversion   of  decreed  water 
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rights,  in  which  the  Hoehne  Ditch  Company 
and  others  protested.  Judgment  for  peti- 
tioners, and  protestants  bring  error.  Revers- 
ed, and  cause  remanded,  with  directions. 

Northcutt,  Freeman  &  Northcntt,  of  Den- 
ver, for  plaintiffs  In  error. 

A.  W.  McHendrie  and  B.  H.  Shattuck,  both 
of  Trinidad,  for  defendants  In  error. 

TELLER,  J.  The  defendants  in  error  be- 
gan a  statutory  proceeding  to  change  the 
point  -of  diversion  of  1.8  cubic  feet  of  water 
per  second  of  time  from  the  Antonio  Lopez 
Ditcli,  having  Priority  No.  2  from  the  Las 
Animas  river,  to  the  headgate  of --the  Baca 
Ditch,  a  point  seven  miles  down  tiie  river. 

PlaintUh  In  error,  owners  of  and  users  of 
water  from  the  Hoehne  Ditch,  the  headgate 
of  which  Is  three  miles  down  the  river  from 
the  Baca  Ditch,  protested  the  change.  The 
court  found  that  the  change  would  not  Ix'  In- 
Jurions  to  the  vested  rights  of  the  protest- 
ants, and  entered  Judgment  allowing  the 
change  to  be  made.  E<rror  Is  alleged  in  the 
rejection  of  evidence  as  to  the  amount  of  wa- 
ter used  from  the  Lopez  Ditch,  and  the  time 
of  such  use.  It  is  also  urged  that  the  find- 
ings are  not  supported  by  the  evidence. 

[1]  PlaintieC  in  error  offered  evidence  to 
prove  that  water  was  used  from  the  Lopez 
Ditch  only  two  hoars  a  day,  and  that  frdbi 
the  date  of  the  decree  to  the  day  of  trial,  the 
petitioners  and  their  grantors  have  never  ir- 
rigated more  than  17  acres  of  land,  and  have 
never  applied  water  to  more  than  3  acres  of 
alfalfa.  They  offered  also  to  show  that  all 
of  the  lands  owned  by  petitioners  are  lo- 
cated in  the  river  bed,  and  that  only  3  acres 
.  of  it  can  be  Irrigated.  The  court  sustained 
objections  to  all  these  offers.  The  objection 
was  founded,  as  stated  by  the  objecting  coun- 
sel, upon  the  proposition  that  the  question  of 
abandonment  and  nonuse,  either  before  or 
subsequent  to  the  decree,  could  not  be  con- 
sidered. 

This  objection  overlooks  a  distlnctlMi  sev- 
eral times  made  by  this  court  We  have  held 
that  while  a  decree  may  not  be  modified  aft- 
er the  time  fixed  In  the  statute  for  question- 
ing it,  yet  Into  every  decree  must  be  read  a 
provision  that  only  so  much  water  is  to  be 
used  as  Is  necessary:  that  a  decree  for  an 
excessive  amount  does  not  authorize  waste 
or  excessive  use.  It  is  also  well  settled  that 
while  an  issue  on  abandonment  may  not  be 
tried  in  a  case  like  this,  the  question  of  the 
use  or  the  nonnse  of  decreed  water,  a  part 
of  which  appropriation  is  sought  to  be  chang- 
ed, may  be  considered. 

Manifestly,  if  a  portl<m  of  a  decreed  prior- 
ity is  not  used,  or  is  used  excessively  so  that 
there  is  an  appreciable  return  of  water  to 
the  stream,  and  it  Is  sought  to  take  a  por- 
tion of  the  decreed  water  out  at  a  lower 
point  interrupting  the.  flow  of  the  return  wa- 
ters which  may  be  used  to  satisfy  Junior 
priorities,  the  amount  of  such  return  wa- 


ters becomes  very  important  The  court 
erred  in  sustaining  these  objections,  as  the 
protestants  had  the  right  to  show  the  mat- 
ters offered  to  be  proved,  as  bearing  npon  the 
question  above  stated. 

[2]  The  court's  findings  relate  wholly  to 
seepage  or  return  waters,  and  entirdy  Ignm^ 
the  matter  of  waters  left  in  the  river  becauao 
of  the  fact  that  the  consumers  nnder  the 
Lopez  Ditch  nsed  water  to  only  a  small  ex- 
tent of  the  decreed  appropriation.  Hanifest- 
ly,  if  they  used  water  but  two  or  three  hours 
a  day,  and  upon  a  small  acreage,  the  greater 
part  of  the  eight  cubic  feet  belonging  to  that 
appropriation  was  left  In  the  river.  It  can 
hardly  be  said  that  they  were  using  the  id^i- 
tical  1.8  cubic  feet  now  sought  to  be  diverted. 

The  court's  findings  are,  of  course,  consist- 
ent with  his  rulings  on  the  evidence.  He 
having  excluded  the  testimony  as  to  what 
portion  of  the  decreed  appropriation  was 
used,  there  was  no  reason  to  consider  the 
effect  of  taking  from  the  river  through  the 
Baca  Ditch  this  excess  water  which  has 
heretofore  passed  the  Baca  Dltdi  headgate, 
and  been  available  at  the  headgate  of  the 
Hoehne  Ditch. 

The  evidence  in  behalf  of  the  petitioners 
was  only  the  testimony  of  an  engineer,  who 
testified  as  an  expert,  and  gave  it  as  his 
opinion  that  the  change  would  not  affect  the 
protestants'  rights.  On  the  other  hand,  the 
protestants,  by  testimony,  showed  a  consid- 
erable seepage  from  the  land  irrigated  from 
the  Lopez  Ditch,  and  farther  that  the  amount 
diverted  to  the  Baca  Ditch  would  be  divert- 
ed at  all  times,  24  hours  a  day.  In  a  ques- 
tion of  this  kind  it  Is  proper  and  material  to 
show  the  use  of  the  water  proposed  to  be 
changed  as  originally  diverted,  and  its  use  at 
the  new  point  of  diversion.  The  testimony 
is  undisputed  that  a  part-of  Priority  No.  2  Is 
and  always  has  been  used  on  sandy  soil  with 
a  gravelly  subsoil  which  naturally  drains  to 
the  river. 

Witnesses  testified  to  having  seen  seepage 
from  this  water  entering  the  river;  and  that 
the  protestant  ditch  company  did  not  at  all 
times  get  the  amount  of  water  decreed  to  it 
and  needed.  The  case  is.  In  its  general  fea- 
tures, very  like  that  of  the  Baca  Ditch  Oo. 
V,  Ctonlson,  70  Colo.  192,  198  Pae  272,  re<>ent- 
ly  decided  by  this  court  The  testimony  that 
there  is  seepage  from  these  lands  is  not  dis- 
puted, and  regardless  of  the  excluded  evi- 
dence, the  findings  of  the  court  that  the 
change  would  not  injuriously  affect  the  pro- 
testants is  not  supported  by  the  evidence. 
The  petitioners  had  the  burden  of  proving 
that  there  would  be  no  injury,  and  that  bur- 
den has  not  been  sustained. 

The  Jndgment  Is  reversed,  and  the  canss 
remanded,  with  directions  for  further  pro- 
ceedings in  accordance  with  the  views  bertin 
expressed. 

ALLEN  and  DENISON,  JJ.,  cpncor. 
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DARROW  V.  ROHRER.     (No.  9041.) 

(Snpreme  Court  of  Colorado.    June  5,  1922.) 

Insane  persons  9=>S1— County  court  authoriz- 
ed to  allow  conservator  to  compromise  "des- 
perate" claims. 
Where  a  conserrator  of  a  person  adjudged 
Insane  brought  suit  to  set  aside  a  deed  exe- 
cuted by  the  latter,  and  the  district  court  held 
that  the  deed  was  valid,  grantee  being  sane  at 
time  of  delivery,  nnlSer  Rev.  St  1908,  8  7161, 
providing  that  the  connty  court  may  authorize 
a  sale   or  compounding  of  a  desperate   claim 
of  an  estate,  the  county  court  had  the  discre- 
tion to  decide  whether  it  was  desirable  to  com- 
promise,   "desperate"    meaning   without    hope, 
and  hope  denoting  some  degree  of  expectation. 

E2n  Banc. 

Error  to  County  Court,  City  and  Coionty  of 
Denver;  Ira  O.  Rothgerber,  Judge. 

Petition  by  0.  W.  Darrow,  as  conservator 
of  the  estate  of  Elizabeth  M.  Rohrer,  Insane, 
for  leave  to  compromise  suit  against  estate. 
Elizabeth  M.  Rohrer,  by  Margaret  H.  Mur- 
phy, her  next  friend,  and  Margaret  H.  Mur- 
phy, individually,  opposed  the  petition. 
From  an  order  denying  petitioner  the  right 
to  compromise,  petitioner  brings  error.  Re- 
versed, with  directions. 

0.  W.  Darrow,  of  Glenwood  Springs,  and 
Dana,  Blount  &  Sllversteln,  of  Denver,  for 
plaintifF  in  error. 

Barnwell  S.  Stuart  and  John  J.  Morrissey, 
both  of  Denver,  for  defendants  in  error. 


DENISON,  J.  Da*row,  plaintiff  in  error. 
Is  conservator  of  the  estate  of  tho  defendant 
in  error,  Elizabeth  M.  Rohrer,  appointed  by 
the  county  court  of  Denver.  He  brought  a 
suit  against  one  Mrs.  Wagenblast  to  set 
aside  a  deed  from  his  ward  to  ber,  on  the 
ground  that  it  was  the  deed  of  a  lunatic. 

Pending  that  suit  he  applied  to  the  county 
court  and  obtained  leave  to  compromise  the 
suit  by  the  payment  to  him  of  $2,500  and  the 
conveyance  of  a  small  house  worth  $600. 
The  payment  was  made  and  the  conveyance 
executed,  and  they  are  still  held  by  the  con- 
servator. That  order  of  the  county  court 
was  brought  here  on  error,  and  we  reversed 
ft  on  the  ground  that  the  claim  was  not 
shown  to  be  desperate  (R.  S.  {  7161).  and 
that  the  purpose  of  the  compromise,  which 
was  stated  to  be  to  enable  the  estate  of  the 
lunatic's  deceased  husband  to  more  readUy 
defend  against  certain  unjust  claims  through 
Mrs.  Wagenblasfs  evidence,  was  an  Illegal 
purpose.  We  declined  to  determine  whether 
Mrs.  Rohrer,  was  actually  insane,  or  whether 
sbe  having  been  adjudged  insane,  her  insan- 
ity could  be  questioned  in  the  case  in  the 
district  court ;  but  we  directed  that  that  case 
be  tried  on  Its  merits.  Rohrer  v.  Darrow,  66 
Colo.  463,  182  Pac.  18. 
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0318  case  was  tried  on  its  merits.  The 
district  court  took  up  the  question  of  Mrs. 
Rohrer's  sanity,  found  that  she  was  sane  at 
the  time  of  the  delivery  of  the  deed,  and 
that  the  deed  was  in  effect  a  release  of  a 
mortgage  and  was  valid,  and  rendered  a  de- 
cree in  favor  of  Wagenblast.  Thereupon  the 
conservator  again  applied  to  the  county  court 
for  leave  to  compromise  as  before.  The 
Judge  of  that  court  stated  that  he  considered 
it  for  the  best  interest  of  the  estate  to  make 
the  compromise,  but  that  he  regarded  his 
court  as  CMitrolled  by  the  opinion  of  this 
court,  and  therefore  he  directed  the  conser- 
vator to  bring  tlie  district  court  case  here 
and  also  to  sue  out  a  writ  of  error  upon  his 
own  Judgment  denying  the  petition  for  leave 
to  compromise.  The  case  now  before  us  is 
on  error  to  the  county  court  upon  said  de- 
nial. The  district  court  case  is  also  here 
and  is  determined  with  this. 

The  county  court  was  not  concluded  by  our 
former  decision  from  granting  the  second 
petition  to  compromise.  Neither  of  the  rea- 
sons for  our  decision  necessarily  existed 
when  that  petition  was  presented.  The  de- 
cision of  the  district  court  had  put  the  daim 
against  Wagenblast  in  a  different  position, 
and  we  cannot  say  that  the  county  court 
might  not  Justly  regard  it  as  desperate. 
"Desperate"  means  without  hope.  Hope  de- 
notes some  degree  of  expectation.  If  there 
was  no  expectation  whatever,  the  case  would 
be  desperate,  even  though  success  might  still 
be  regarded  as  possible;  and.  If  the  settle- 
ment appeared  to  be  for  the  benefit  of  the 
estate  without  regard  to  the  question  of  Mrs. 
Wagenblasfs  testimony,  tbea  it  would  be 
proper  to  grant  the  relief. 

Our  conclusion  is  that  the  county  court 
should  have  exercised  .its  discretion  and 
should  have  directed  the  conservator  to  con- 
summate the  compromise,  if,  as  it  seems 
was  the  fact.  It  regarded  that  as  desirable 
and  proper. 

We  are  affirming  the  Judgment  of  the  dis- 
trict court  on  its  finding  that  the  transaction 
between  Wagenblast  and  Rohrer  was  a  mort- 
gage and  had  been  fully  paid.  We  assume 
that  the  said  paym«it  of  $2,500  by  way  of 
compromise  was  regarded  by  the  district 
court  as  fully  discharging  the  claims  of  Mrs. 
Rohrer  as  heir  of  her  husband  under  the 
contract  shown  in  that  case.  If  so,  from  the 
facts  now  before  us,  we  can  see  no  reason 
why  the  compromise  should  not  be  consum- 
mated. 

The  Judgment  is  reversed,  with  directions 
to  the  court  to  consider,  upon  such  facts  as 
may  be  brought  t>efore  it,  whether  the  com- 
promise is  desirable  and  proper  and  exercise 
its  Judgment 


TELLER,  Acting  Chief  Justice,  and  AL- 
LEN, BURKE,  and  WHITFOBD,  JJ.,  con- 
cur. 
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ROHRER  V.  WAGENBLAST  et  al. 
(No.  1001 1.) 

(Supreme  Court  of  Colorado.    June  5,  1922.) 

1.  Insane  persons  «=>73— Mortgagee  entitled 
to  release  on  paymeat  of  debt. 

In  an  action  to  set  aside  a  deed  which  was 
In  effect  a  release  of  a  mortgage  on  the  ground 
that  grantor  was  Insane,  the  mortgagee,  hav- 
ing paid  the  debt,  was  entitled  to  the  release, 
whether  grantor  was  sane  or  insane. 

2.  Appeal  and  error  (3s»IOIO(l)— Conrt's  find, 
ing  that  a  deed  was  a  mortgage  not  shown 
■nauthorlzed. 

The  trial  court's  finding  that  a  deed  was  a 
mortgage  cannot  be  disturbed  where  it  does 
not  appear  that  the  court  might  not  have  been 
justly  so  convinced  beyond  a  reasonable  doubt. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;   Greeley  W.  Whltford,  Judge. 

Action  by  Elizabeth  M.  Rohrer,  by  her  next 
friend  Margaret  H.  Murphy,  substituted  for 
Charles  W.  Darrow,  as  conservator  of  tlie 
estate  of  Elizabeth  M.  Robrer,  lunatic, 
against  Martha  L.  Wagenblast  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    At&rmed. 

Barnwell  S.  Stuart  and  John  J.  Morrissey, 
botb  of  Denver,  for  plaintiff  in  error. 

Sabin  &  McQlashan,  of  Denver,  for  defend- 
ants in  error. 

DENISON,  J.  EUzabetb  M.  Rohrer  brings 
error  upon  a  decree  of  the  district  court  of 
Denver  declaring  valid  a  deed  from  her  to 
'^be  .defendant  in  error  Wagenblast.  Sec 
Robrer  v.  Darrow,  66  Colo.  463,  182  Pac.  13, 
and  Darrow  v.  Rohrer,  207  Pac  861,  decided 
at  the  present  term. 

[1]  'Ibe  essential  tacts  are  as  follows: 
Darrow,  as  conservator  for  the  present  plain- 
tiff in  error,  brought  a  suit  in  the  district 
court  to  set  aside  a  deed  from  his  ward  to 
Mrs.  Wagenblast,  on  the  ground  that  the 
grantor,  at  the  time  of  the  execution  of  the 
deed,  was  an  adjudged  lunatic.  The  decree 
found  that,  though  adjudged  a  lunatic,  she, 
at  the  time  of  the  execution  of  the  deed,  was 
not  such,  that  the  title  to  the  property  de- 
scribed in  the  deed  had  been  in  ber  to  secure 
an  indebtedness  which  had  been  fully  paid, 
and  that  she  had  no  further  interest  therein. 
The  effect  of  this  decree  was,  of  course,  that 
she  was  a  mortgagee  and  that  the  deed  in 
question  was  a  release,  and,  since  Rohrer  was 
a  mortgagee  and  the  debt  was  paid,  Mrs. 
Wagenblast  was  entitled  to  a  release,  wheth- 
er Mrs.  Robrer  was  sane  or  insane.  If  there 
had  been  no  deed,  with  these  facts  before  the 
court,  it  could  not  have  refused  a  decree  for 
a  release.  It  is  Immaterial,  therefore,  wheth- 
er it  was  error  to  try  the  question  of  the 
sanity  of  the  adjudged  lunatic,  or  whether 


the  evidence  was  sufficient  to  show  Mrs. 
Robrer  to  be  sane,  or  whether  the  deed  was 
valid.  Even  if  all  these  things  were  errone- 
ously determiped,  there  is  no  prejudice,  be- 
cause in  any  event  the  title  to  the  property 
must  be  held  to  be  In  Mrs.  Wagenblast. 

[2]  It  is  urged  that  the  proof  that  the 
transaction  was  a  mortgage  must  be  beyond 
a  reasonable  doubt,  and  that  no  such  proof 
is  shown;  but  it  does  not  appear  from  the 
record  that  the  judge  below,  where  the  wit- 
nesses all  appeared,  might  not  justly  have 
been  convinced  beyond  a  reasonable  (Ktubt, 
and  so  we  cannot  say  be  was  wrong:  ahd^ 
so  far  as  payment  Is  concerned,  the  defend- 
ant in  error  has  paid,  including  the  12.500 
mentioned  in  Rohrer  v.  Darrow,  supra, 
enough  to  justify  the  court  in  finding  that 
she  has  fully  discharged  aU  liability  secured 
by  the  contract  between  her  and  Mrs.  Wagen- 
blast which  is  shown  in  the  record. 

We  find  nothing  Incompetent  In  the  testi- 
mony of  the  witnesses  Howard  and  Parsons. 
It  is  not  necessary  to  discuss  these  matters 
because  tbey  depend  on  elonentary  princi- 
ples. 

Judgment  affirmed. 

TELLER,  Acting  Chief  Justice,  and  AL- 
LEN, BURKE,  and  WHITFORD,  JJ.,  con- 
cur. 


(n  Colo.  4¥n 
GROMER  et  al.  v.  PAPKE.    (No.  10135.) 

(Supreme  Court  of  Colorado.    June  S,  1922.) 

1.  Municipal  corporations  <S;=3653— Deed  of  va- 
cation admissible  to  deny  allegation  that 
street  was  a  highway. 

In  a  suit  to  enjoin  obstruction  of  a  street, 
where  the  complaint  alleged  the  street  was  a 
public  highway,  a  deed  of  vacation,  offered  l>y 
defendants,  purporting,  under  Rev.  St.  1908,  | 
6621,  to  vacate  the  street,  was  competent  to 
disprove  under  an  allegation  that  the  street 
was  a  highway. 

2.  Pleading  «=98(ll)— AvenuMrt  that  premises 
are  highway  avers  nltlmate  fact. 

An  allegation  that  certain  property  ia  a 
highway  is.  one  of  ultimate  fact. 

3.  Pleading  <&=» 1 23— Allegation  that  street  la 
a  highway  traversable  ay  general  denial. 

In  a  suit  to  enjoin  obstruction  of  a  street 
on  the  ground  that  it  is  a  public  highway,  Md, 
that  the  allegation  that  the  street  is  a  high- 
way may  be  traversed  by  general  denial,  and 
in  such  case  a  deed  of  vacation  ia  not  matter 
of  confession  and  avoidance. 

4.  Pleading  ®=3ll  —  AllegatiM  of  ewnerWiip 
of  highway  held  evidentiary  fact  not  affeot- 
Ing  answer  denying  street  was  a  highway. 

Where  the  issue  was  whether  a  street  wcs 
a  liigbway,  in  a  suit  to  enjoin  obstruction  of 
a  street  on  the  groimd  that  it  is  a  public  high, 
way,  an  allegation  in  the  answer  that  defend- 
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ants  were  absolnte  owners  of  the  land  in  ques- 
tion did  not  improve  their  answer  denying  that 
the  street  was  a  highway;  such  ownership  be- 
iag  a  mere  evidentiary  fact  on  the  issue  of 
whether  or  not  the  street  was  a  highway. 

Department  2. 

Error  to  District  CJourt,  Lincoln  County; 
Arthur  Comforth,  Judge. 

Suit  by  Paul  B.  Fapke  against  J.  0. 
Gromer  and  others.  From  Judgment  for 
plaintiff,  defendants  bring  error.  Reversed 
and  remanded. 

Floyd  J.  Wilson,  of  Denver,  Charles  B. 
Beeler,  of  Hugo,  and  Frederick  Sass,  of 
Denver,    for   plaintiffs   In   error. 

John  G.  Reld,  of  Hugo,  and  Charles  H. 
Haines,  of  Denver,  for  defendant  In  error. 

DENISON,  3.  The  defendant  In  error  ob- 
tained a  permanent  injunction  against  the 
plaintiffs  in  error  forbidding  the  obstruction 
of  Boyd  street.  In  the  town  of  Hugo,  and 
they  bring  error. 

The  complaint  alleged  that  one  Clarke, 
In  1886,  filed  a  plat  with  a  number  of  blocks 
subdivided  Into  lots,  which  dedicated  streets, 
including  Boyd  street,  and  that  ever  since 
that  time  Boyd  street  had  been  and  remained 
a  public  highway ;  that  the  plaintiffs  owned 
lots  fronting  thereon  and  that  the  defend- 
ants bad  obstructed  said  street  with  a  fence ; 
and  prayed  for  temporary  and  permanent 
injunction.     Both  were  granted. 

The  answer  contained  a  general  denial  and 
a  statement  that  the  defendants  were  the 
absolute  and  unqualified  owners  in  fee  of 
the  obstructed  portion  of  the  street  Tbld 
was  denied  by  replication. 

On  the  trial  the  plaintiff  introduced  the 
Clarke  ^lat,  proved  the  building  of  the  fence 
by  defendants,  gave  evidence  of  damages, 
and  rested. 

[1-3]  The  defendants  offered  in  evidence  a 
deed  of  vacation,  recorded  November  16, 
1907,  which  purports  to  vacate  various 
streets  and  alleys  in  accordance  with  Rev. 
Stats.  1908,  {  6521,  including  the  obstructed 
portion  of  Boyd  street.  This  was  objected  to 
and  was  excluded  by  the  court  on  the 
ground  that  the  vacation  had  not  been  plead- 
ed. This  was  error.  The  allegation  that 
Boyd  street  was  a  highway  was  an  ultimate 
fact,  like  an  allegation  of  ownership.  See 
Baker  ▼.  Cordwell,  6  Colo.  199;  Elliott  et  al. 
T.  First  Nat'l  Bank  of  Greeley,  80  Colo. 
279,  70  Pac.  421;  Updegrafl  v.  Lescm,  15 
Oolo.  App.  297,  302,  62  Pac.  842.  The  plat 
and  dedication  were  one  kind  of  evidence  of 
that  fact,  like  the  conveyances  by  which  a 
plaintiff  acquired  ownership.  Averments  of 
a  series  of  facts  by  which  plaintiff  acquired 
title  are  mere  evidence.  Clink  v.  Thurston, 
47  Cal.  21;  Cuenln  v.  Halbouer  et  al.,  32 
Colo.  51,  74  Pac.  885.     See,  also.  Pike  et  aL 
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V.  Sutton  et  al.,  21  Colo.  8^  39  Pac.  1084. 
So  of  the  facts  by  which  the  land  in  Boyd 
street  became  a  highway.  Highway  or  not 
was  the  real  issue.  The  general  dental  per- 
mitted the  introduction  of  any  evidence 
tending  to  disprove  the  allegation,  and  the 
deed  of  vacation  was  competent  to  that  end. 
Payne  v.  Williams,  62  Colo.  86,  01,  160  Pac. 
196;  Sylvia  v.  Sylvls,  11  Colo.  819,  17  Pac. 
912;  Pike  et  al.  v.  Sutton,  21  Colo.  84, 
39  Pac.  1084.  See,  also,  Cuenln  t.  Halbouer 
et  al.,  32  Colo.  61,  74  Pac.  885;  Swanson 
Theater  Co.  v.  Pueblo  Opera  Block  Inv.  Co., 
70  Colo.  83,  197  Pac.  762;  Hallack-Sayer- 
Newton  Lumber  Co.  t.  Blake,  4  Colo.  App. 
486,  36  Pac.  554;  Mott  v.  Baxter,  29  Colo. 
418,  421,  68  Pac.  220;  St.  Louis  L.  B.  B. 
Co.  T.  Colo.  Nat'l.  Bank,  8  Colo.  70,  72,  5 
Pac.  800.  It  was  not  a  matter  of  confession 
and  avoidance. 

[41  Defendants'  allegation  that  they  were 
owners  of  the  portion  of  Boyd  street  In  ques- 
tion did  not  Improve  their  answer;  on  the 
contrary,  it  tended  to  raise  an  issue  of  owner- 
ship, whereas  ownership  by  defendants  was, 
at  most,  merely  evidence  tending  to  dis- 
prove the  status  as  a  highway. 

It  appears  from  the  record  that  at  the 
date  of  said  vacation  the  defendants  or  some 
of  them  owned  the  lots  now  owned  by  the 
plaintiff,  but  the  deed  by  which  they  con- 
veyed them,  which  was  of  a  later  date  than 
the  vacation,  is  not  shown;  we  cannot,  there- 
fore, consider  Its  effect. 

Reversed  and  remanded. 

TELLER,  Acting  O,  J.,  and  WHITFORD, 
J.,  concur. 


(105  Or.  1) 
BRISTOW  et  al.  v.  JENNINGS. 
(Supreme  Court  of  Oregon.    June  27,  1022.) 

1.  Wills  <g=s»792(l)— Acts  of  widow  held  not 
sufflclent  to  establish  eleetloa  aoalnst  will. 

The  refusal  of  the  widow  to  qualify  as 
executrix  under  the  will  on  the  ground  that  it 
might  compromise  her  right  to  take  her  stat- 
utory third  in  the  husband's  property,  and  her 
statements  to  another  executor  and  others  that 
she  intended  to  take  her  statutory  interest, 
and  not  the  devise  under  the  will,  are  not  suf- 
ficient to  establish  an  election  by  the  widow 
under  Laws  1917,  p.  687,  H  1,  8,  amending 
L.  O.  L.  H  7286,  7316. 

2.  Wilis  <s=>782(2)— Devisa  Inoonslsteat  with 
dower  requires  election  by  widow. 

Laws  1917,  p.  687,  SS  1>  3,  which  enlarged 
the  rights  of  widows  by  permitting  them  to 
elect  to  take  in  lieu  of  dower  the  fee  in  one- 
third  of  the  property  of  which  the  husband  was 
seized  during  marriage,  and  protected  such 
right  against  a  devise  by  the  husband,  does  not 
manifest  an  intention  to  permit  the  widow  to 
take  one-third  of  the  husband's  real  estate  in 
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fee  !n  addition  to  the  deyise  made  to  her  by 
the  will,  80  that  she  will  be  required  to  elect 
between  the  prorislon  made  for  her  by  the 
will  and  her  statutory  right,  where  the  will 
expressly  declares,  or  It  appears  by  dear  im- 
plication, that  its  provisions  were  intended  to 
be  in  lien  of  the  statutory  right 

3.  Wilts  (S=3782(2)— Statnte  requiring  eleotloa 
between  will  and  dower  changes  equitable 
rule  as  to  preeumptlon  that  provision  Is  In 
addition  to  dower. 

Or.  li.  §{  10070,  10071,  requiring  the  widow 
in  all  cases  to  elect  between  the  provisions  of 
her  husband's  will,  and  her  dower,  unless  it 
plainly  appears  from  the  wiO  she  was  entitled 
to  both,  and  mailing  the  failure  to  apply  for 
dower  within  a  year  after  the  husband's  death 
equivalent  to  an  election  to  take  under  the 
will,  changed  the  rule  in  equity  prevailing  in 
the  absence  of  statute  that  every  devise  or 
bequest  to  the  wife  is  presumed  to  be  in  addi- 
tion to  her  dower  right,  and  she  is  required  to 
elect  only  where  the  testator  expressly  de- 
clares the  gift  to  b«  in  lien  of  dower. 

4.  Wills  «s»802(5)— DevKe  to  widow  electing 
to  take  under  statute  is  applied  to  compen- 
sate beneficiaries  disappointed  by  the  elec- 
tion. 

The  devise  made  to  a  widow  who  elected 
to  take  under  the  statute  instead  of  under  the 
will -is  applied  to  compensate  the  beneficiaries 
under  the  will  who  may  be  disappointed  as  a 
result  of  her  election. 

5.  Wills  ®=>790— Widow  has  reasonable  time 
within  which  to  elect  between  devise  and 
statutory  third. 

Since  Laws  1917,  p.  687,  §§  1,  S,  giving 
a  widow  the  right  to  take  a  fee  in  one-third  of 
her  husband's  estate  in  lieu  of  dower,  and 
providing  that,  in  the  absence  of  a  contrary  in- 
tent or  election,  she  is  presumed  to  have  elect- 
ed to  take  the  statutory  third,  but  creating  no 
presumption  as  to  election  between  her  rights 
under  the  will  and  her  statutory  third,  as  is 
made  for  election  between  her  dower  right  and 
her  rights  under  the  will  by  Or.  L.  H  10070, 
10071,  the  widow  has  a  reasonable  time  after 
the  death  of  her  husband  within  which  to  make 
her  election  to  take  under  the  statute. 

6.  Wills  ®=>794— Widow's  answer  to  suit  by 
beneflclarles  held  •uffiolent  election  to  take 
statutory  third. 

Where  the  beneficiaries  under  a  will  which 
gave  a  widow  a  life  interest  in  the  property  in 
which  she  was  living,  and  which  she  continued 
to  occupy  without  objection  by  the  heirs,  as  she 
was  permitted  to  do  by  Or.  L.  Sf  10064,  10075, 
brought  suit  to  quiet  the  title  of  the  benefi- 
ciaries to  other  property  devised  to  them 
under  the  will,  the  answer  of  the  widow  in 
•och  suit  claiming  her  statutory  interest  in 
one-third  of  all-her  husband's  estate  was  a  suf- 
ficient election  on  her  part  to  take  under  the 
statute,  and  not  under  the  wiU. 

Department  2. 

Appeal  from  Circuit  Conrt,  Lane  Connty; 
G.  F.  Skipworth,  Judge. 


Suit  by  Darwin  Brlstow  and  others  against 
Sadie  L.  Jennings  to  quiet  title.  Decree  for 
complainants,  and  defendant  aiweala.  De- 
cree modified. 

L.  Bilyeu  and  A.  O.  Woodco<^  both  of 
Eugene,  for  appellant. 

E.  K.  Bryson,  of  Eugene  (Smith  &  Bryson, 
of  Eugene,  on  the  brief),  for  respondents. 

McOOUBT,  J.  Plaintiffs  commenced  this 
suit  to  quiet  the  title  to  several  parcels  of 
land  in  Lane  county.  Defendant  has  appealed 
from  a  decree  of  the  circuit  court  quletiiig 
the  title  and  rights  of  the  plaintiffs  to  the 
lands  in  suit  as  against  all  claims  and  de- 
mands of  defendant. 

Augustus  O.  Jennings  died  December  23, 
1917,  leaving  a  widow,  the  defendant  herein, 
and  also  10  children  by  a  previous  marriage. 
By  his  last  will  and  testament  he  devlaed 
and  bequeathed  to  the  defendant  for  use 
during  her  natural  Ufe  the  real  property 
upon  which  decedent  and  the  defaidant  re- 
sided, consisting  of  one  lot  and  a  fractional 
lot  in  the  city  of  Eugene,  also  all  household 
furniture  In  the  premises  mentioned,  Includ- 
ing family  supplies  and  feed  for  cow  and 
chickens  on  hand  at  the  time  of  the  testa  tor'a 
death.  It  was  also  provided  in  the  will  that, 
in  the  event  of  defendant's  remarriage  with- 
in two  years  after  the  testator's  death,  de- 
fendant should  have  the  free  use  of  the 
premises  devised  to  her  for  two  years  there- 
after, or,  In  the  event  of  her  death,  the  prop- 
erty should  at  once  revert  to  the  10  children 
of  the  testator,  or  the  Issue  of  their  bodies, 
share  and  share  alike.  An  undivided  one- 
tenth  of  all  the  remainder  of  the  testator's 
property,  after  payment  of  debts,  expenses 
of  administration,  and  special  bequests,  was 
devised  to  each  of  the  10  children  xif  the 
testator.  The  property  left  by  decedent,  oth- 
er than  that  devised  to  defendant,  consisted 
of  two  lots  and  a  fractional  lot  In  the  dty  of 
Eugene  and  260  acres  of  land  in  Lane  connty 
and  personal  property  of  the  approximate 
value  of  $750. 

Plaintiffs  Bristow  and  Snodgrass  are  the 
executors,  and  plaintiff  Sarah  Mildred  Flint 
the  executrix,  of  the  last  will  of  decedmt. 
The  other  plaintiffs,  and  also  the  said  Sarah 
Mildred  Flint,  are  the  chfldrra  of  the  testator 
and  devisees  under  his  will. 

This  suit  Involves  the  real  property  devlaed 
by  the  will  other  than  that  In  which  defend- 
ant was  given  a  conditional  life  estate.  Z>e- 
fendant  contends  that  she  Is  the  owner  In 
fee  simple  of  an  undivided  one-third  of  all 
the  real  property  described  in  plaintifTs  com- 
plaint, and  that  title  thereto  vested  In  ber 
by  virtue  of  the  provisions  of  chapter  S31, 
Laws  of  1917,  which  so  far  as  applicable  to 
this  case,  reads  as  follows: 

"Section  1.  The  widow  of  every  deceased  per- 
son shall  be  entitled  to  dower,  or  the  use,  dur- 
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iiiC  tier  natural  life,  of  one-half  part  of  all  the 
land  whereof  her  husband  was  seized  of  an  es- 
tate of  inheritance  at  any  time  during  the  mar- 
riage, nnless  she  is  lawfully  barred  thereof; 
(provided,  however,  that  any  woman  entitled  to 
dower,  may,  at  her  election,  take  in  lien  of  such 
dower  the  undivided  third  part  in  her  individual 
right  in  fee  of  the  whole  of  the  land  whereof 
the  husband  was  seized  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage,  unless 
■he  is  lawfully  barred  thereof.  And  provided 
further,  that  when  a  widow  shall  be  entitled  to 
an  election  under  this  section,  she  shall  be 
deemed  to  have  elected  to  take  the  undivided 
third  of  such  lands  unless  within  one  year  after 
the  death  of  her  husband  she  shall  commence 
proceedings  for  the  assignment  or  recovery  of 
her  dower.)" 

"Sec.  3.  Elrery  person  of  twenty-one  years  of 
age  and  upward,  of  sound  mind,  may,  by  last 
will,  devise  all  his  estate,  real  and  personal, 
saving  to  the  widow  her  dower  or  her  election 
thereitnder." 

Section  1  of  chapter  331,  Laws  of  1917, 
above  set  out,  amended  section  7286,  L.  O.  Jm, 
by  adding  thereto  that  portion  in  parentheses, 
and  section  3  amended  section  7316,  L.  O.  IJ., 
by  adding  thereto  the  portion  underscored. 
The  above-mentioded  amendatory  provisions 
have  been  repealed  and  the  statutes  restored 
to  their  previous  form  by  chapter  351,  Laws 
of  1919  (secOons  10053,  10092,  Or.  L.) 

Defendant  was  nominated  by  the  will  as 
executrix  thereof  to  serve  jointly  with  plain- 
tiff Darwin  Bristow  and  plaintiff  Sarah  Mil- 
dred Flint,  and  on  February  14,  1918,  defend- 
ant, in  writing,  refused  and  declined  to  ac- 
cept the  appointment  or  to  qualify  and  serve 
■s  snch  executrix.  The  will  was  admitted 
to  probate  February  21,  1918,  and  the  plain- 
tiff P.  "B.  Snodgrass,  under  authority  given 
in  the  will,  was  appointed  as  executor,  to 
serve  instead  of  defendant. 

At  or  about  the  time  defendant  executed  In 
writing  her  refusal  to  qualify  or  serve  as 
executrix,  she  Informed  plaintiffs  Bristow 
and  Flint  and  E.  R.  Bryson,  attorney  for 
the  estate,  that  she  would  not  accept  the 
provisions  made  for  her  in  the  will,  and  that 
she  declined  to  act  as  executrix  for  the  rea- 
son that  it  might  affect  her  right  to  take 
what  the  law  allowed  her,  in  preference  to 
the  will.  After  the  will  wag  admitted  to  pro- 
bate, defendant  had  several  conversations 
witb  the  plaintiff  Bristow,  in  which  defend- 
ant informed  Bristow  that  she  never  would 
accept  of  the  will,  In  response  to  which  Bris- 
tow said  in  effect  that  he  would  not  accept 
the  provisions  of  the  will  if  be  were  In  de- 
fendant's place.  Defendant  also  discussed 
tbe  matter  With  the  plaintiffs  Flint  and  Har- 
bangb  on  several  occasions,  in  each  of  which 
defendant  stated  that  she  could  not  accept 
tbe  provisions  of  tbe  will,  and  to  the  plain- 
tiff Harbaugh  defendant  stated  that  she  did 
not  want  to  take  under  tbe  will;  that  she 
wanted  her  one-third  interest. 

Defendant  used  the  household  goods  and 
provisions  bequeathed  to  her  and  continued 
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to  occupy  the  real  property  devised  to  ber  by 

the  will  of  her  husband,  to  which  plaintiffs 

made  no  objection. 

In  support  of  the  decree  of  the  circuit 
court,  plaintiffs  insist  that  defendant  waa 
compelled  to  elect  between  the  provisions 
made  for  her  by  the  will  and  the  rights  given 
her  by  statute,  and  that,  having  failed  to 
commence  proceedings  for  tbe  recovery  of 
her  dower,  she  is  conclusively  presumed  to 
have  taken  under  the  will,  and  that  by  such 
action  she  relinquished  or  waived  her  right 
to  dower,  and  with  it,  the  right  given  her  by 
statute  to  take  in  lieu  of  dower  tbe  undivided 
one-third  part  of  the  lands  of  ber  husband. 
In  su|^)ort  of  their  position,  plaintiffs  cite 
Or.  li.  H  10070  and  10071: 

"Sec.  10070.  If  any  lands  be  devised  to  a  wo- 
man, or  other  provision  be  made  for  her  in  the 
will  of  ber  husband,  she  shall  make  her  elec- 
tion whether  she  will  take  the  lands  so  devised 
or  the  provisions  so  made,  or  whether  she  will 
be  endowed  by  the  lands  of  ber  husband;  but 
she  shall  not  he  entitled  to  both  nnless  it  plain- 
ly appears  by  tbe  will  to  have  been  so  intended 
by  the  testator. 

"Sec.  10071.  When  a  widow  shall  be  entitled 
to  an  election  under  [section  10070]  •  •  • 
she  shall  be  deemed  to  have  elected  to  take  snch 
•  •  •  devise,  or  other  provision  unless  within 
one  year  after  the  death  of  her  husband  she 
shall  commence  proceedings  for  tbe  assignment' 
or  recovery  of  her  dower." 

[1]  The  acts  and  conduct  of  the  defendant 
above  mentioned  are  insufficient  to  consti- 
tute an  election  between  the  provisions  of 
tbe  will  and  defendant's  dower  rights.  The 
statute  permitted  defendant  to  occupy  the 
dwelling  and  to  have  sustenance  out  of  the 
estate,  in  the  absence  of  objection  by  the 
heirs,  whether  her  husband  died  testate  or  in- 
testate.   Or.  L.  f  §  10064,  10075. 

Defendant's  refusal  to  act  as  executrix  was 
not  conclusive  on  the  qnestton  of  election. 
The  statute  allowed  ber  a  year  to  determine 
whether  or  not  she  would  reject  the  provi- 
sions of  the  will  and  be  endowed  by  the  lands 
of  ber  husband,  and,  in  the  absence  of  pro- 
ceedings within  that  time  commenced  by  de- 
fendant to  recover  her  dower,  nothing  short 
of  conduct  <constituting  an  estoppel  would 
amount  to  an  election  within  that  period. 
Breta  v.  Matney,  60  Mo.  444;  Spratt  v.  Law- 
son,  176  Mo.  176,  180,  75  8.  W.  642;  Owens 
V.  Andrews,  17  N.  M.  597,  131  Pac.  1004,  49 
L.  R.  A.  (N.  S.)  1072,  and  note;  Alexander 
on  WUls,  H  826,  828. 

However,  upon  tbe  expiration  of  one  year 
after  the  death  of  her  husband,  defendant 
is  presumed  to  have  elected  to  take  the  pro- 
visions of  the  will  and  to  have  relinquished 
or  waived  her  right  to  dower.    Or.  L.  {  10071. 

Chapter  331.  Laws  of  1917,  created  a  right 
which  the  widow  might  take  at  ber  election 
as  a  substitute  for  dower,  and  in  section  3 
placed  upon  tbe  power  of  tbe  husband  to  dis- 
pose of  that  right  by  will,  without  tbe  con- 
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sent  of  fbe  Tclfe,  the  same  restrictions  that 
apply  to  dower.  The  language  of  the  stat^ 
nte  Is  "saving  to  the  widow  her  dower  or  her 
election  thereunder." 

The  statutes  (Or.  Ii.  H  10070  and  10071) 
provide  for  an  election  by  the  widow  between 
the  provisions  of  the  will  of  the  husband  and 
dower,  and  section  1  of  chapter  331,  Laws  of 
1917,  provides  for  an  election  by  the  widow 
between  her  primary  right  to  the  dower  and 
her  alternative  right  to  an  undivided  third 
part  In  fee  in  the  lands  in  lieu  of  dower, 
but  no  statutory  provision  is  made  for  an 
election  between  the  latter  right  and  testa* 
mentary  provisions  in   favor  of   the  wife. 

[2]  Nevertheless  It  is  obvious  that  in  any 
case  where  the  will  of  the  husband  devises 
real  property  to  another  in  which  his  wife, 
irarsuant  to  the  statute,  is  entitled  to  claim 
an  undivided  third  part  in  fee,  and  in  the 
same  instrument  devises  property  of  his  own 
to  his  wife,  which  expressly  or  by  clear  im- 
plication is  Intended  to  be  in  lien  of  such 
statutory  rights,  there  are  presented  at  the 
death  of  the  testator  all  of  the  conditions 
which  generally,  if  not  universally,  impose 
upon  a  widow  the  obligation  to  elect  between 
the  provisicms  given  to  her  by  the  will  of  her 
husband  and  the  rights  given  her  by  law, 
Pomeroy  Eq.  Juris.  (4th  Ed.)  §§  395,  462,  487, 
492-494. 

[3]  It  does  not  plainly  appear  by  the  will 
tCat  the  testator  intended  that  the  defend- 
ant should  have  the  devise  and  provision 
made  for  her  In  the  will,  and  also  that  she 
should  be  endowed  by  the  lands  of  her  hus- 
band. In  that  situation  the  defendant  was 
obliged  by  the  plain  directions  of  the  statute 
to  make  her  election  whether  she  would 
take  the  provisions  of  the  will  or  whether  she 
would  be  so  endowed.  She  could  not  take 
both.    Or.  Ii.  S  10070. 

The  rule  established  by  the  statute  last 
dted  is  contrary  to  the  rule  in  equity,  which 
prevails  in  the  absence  of  statute,  that  every 
devise  or  bequest  made  to  the  wife  la  pre- 
sumed to  be  intended  to  be  In  addition  to 
her  dower  right,  and  she  is  required  to  elect 
only  in  those  cases  where,  the  testator  ex- 
pressly declares  the  testamentary  gift  to  be 
in  lieu  of  dower,  or  such  aiq;)ears  to  be  his 
intention  from  clear,  unequivocal  language 
making  testamentary  provision  Inconsistent 
with  the  claim  of  dower.  Pomeroy  Eq.  Juris. 
(4th  Ed.)  H  492^94. 

[4]  In  either  case,  if  the  widow  elects  to 
take  under  the  will,  she  relinquishes  and 
waives  her  dower  right,  and,  on  the  other 
hand,  if  she  elects  to  take  the  right  given 
her  by  the  statute,  thereby  renouncing  the 
will,  she  retains  the  benefits  arising  out  of 
those  rights,  and  the  property  donated  to  her 
under  the  will  Is  applied  to  compensate  the 
beneficiaries  under  the  will  who  may  be  dis- 
appointed as  a  result  of  her  election.  Pom- 
eroy Eq.  Juris.  (4th  Ed.)  $§  468,  469,  517. 

Defendant  did  not  take  any  steps  to  re- 


cover dower,  and,  as  between  her  right  to 
take  the  provisions  of  the  will  and  her  right 
to  dower,  defendant  Is  deemed  to  have  elected 
to  take  under  the  will ;  the  statute  declares 
that  to  be  her  choice  of  those  rights,  "unless 
within  one  year  after  the  death  of  her  bus- 
band  she  shall  commence  proceedings  for  the 
assignment  or  recovery  of  her  dower."  Or. 
U  S  10071. 

Likewise,  as  between  her  primary  right 
to  dower  and  her  alternative  right  to  take 
in  lieu  thereof  an  undivided  one-third  In  fee 
of  the  lands  of  her  husband,  defendant  is 
deemed  to  have  elected  to  take  the  fee.  Sec- 
tion 1,  c.  331,  Laws  of  1917,  adopts  the  lan- 
guage last  above  quoted,  and  provides  that 
a  widow  "shall  be  deemed  to  have  elected 
to  have  taken  the  nndirided  third  of  such 
lands  unless  within  one  year  after  the  death 
of  her  husband  she  shall  commence  proceed- 
Ings  for  the  assignment  or  recovery  of  her 
dower." 

By  force  of  these  statutes,  dower  is  simul- 
taneously relinquished  or  waived  in  both 
cases.  In  the  one  case  the  provisions  of  th« 
will  are  accepted  in  preference  to  dowe^, 
while  in  the  other  dower  is  rejected,  and  in 
lieu  thereof  the  right  to  an  undivided  third 
part  in  fee  of  the  lands  of  the  husband  is 
taken.  But  in  all  this  no  choice  or  electl<»k 
was  made  by  defendant  between  the  provi- 
sions of  the  will  and  her  statutory  right  to 
an  undivided  third  part  in  fee  of  the  lands  of 
her  husband. 

It  is  reasonable  to  suppose  that  the  Legis- 
lature intended  by  chapter  331,  Laws  of  1917, 
to  enlarge  the  rights  of  widows,  but  the  ex- 
tent to  which  those  rights  were  enlarged  must 
be  gathered  not  only  from  the  enactment 
itself,  but  by  a  consideration  of  related  stat- 
utes and  the  general  rules  of  law  which  ap- 
ply to  such  cases.  Cases  may  arise  where  a 
widow  put  to  her  election  may  have  elected 
to  take  the  provisions  of  the  will  In  prefer- 
ence to  dower,  but  who,  having  a  choice  be- 
tween the  provisions  of  the  will  and  the  one- 
third  part  in  fee  of  the  lands  of  her  husband, 
will  elect  in  favor  of  the  latter  right  In 
the  absence,  as  here,  of  a  Clear  and  unmis- 
takable Intention  of  the  Legislature  to  so 
provide,  it  will  not  be  presumed  that  the 
Legislature  intended  that  a  widow  should 
take  both  the  provisions  of  the  will  and  her 
statutory  right  to  an  undivided  third  inrt 
in  fee  of  the  lands,  where  the  will  of  the  hus- 
band expressly  declares,  or  it  appears  by 
clear  implication,  that  the  provisions  of  tbe 
will  were  intended  to  be  in  lieu  of  such  stat- 
utory right.  In  cases  such  as  those  last 
mentioned  the  widow  must  elect  between  the 
provisions  of  the  will  and  her  statutory  right 
to  take  an  nndivlded  third  part  In  fee  of  tbe 
lands,  and  without  a  statute,  controlling  tbe 
obligation,  time,  and  manner  of  election  in 
such  cases,  the  general  mlea  of  equity  In 
respect  to  the  doctrine  of  elec^on  apply. 

[S]  Under  those  rules  the  election  most 
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be  made  within  snch  time  as  Is  reasonable 
under  all  the  circumstances  of  the  particular 
case.    40  Cyc.  1975. 

Statutory  proTisions  are  found  In  many 
states  which  g:lye  to  a  widow  the  right  to 
take  an  Interest  in  fee  In  the  lands  of  her 
husband,'  either  In  addition  to,  or  as  a  sub- 
stitute for,  her  right  to  dower.  In  cases  aris- 
ing upon  wills  purxMrtlng  to  dispose  of  the 
statutory  rights  or  estate  created  by  the  stat- 
utes mentioned  the  great  majority  of  the 
courts  in  such  states,  In  the  absence  of  con- 
trolling statutes,  proceed  upon  the  analogy 
between  those  rights  or  estates  and  the  com- 
mon-law right  of  dower,  and  determine  the 
necessity  for  an  election  In  any  such  cases  by 
application  of  the  general  doctrine  estab- 
lished In  England  and  many  of  the  states 
concerning  election  between  claims  of  dower 
and  the  proTlsIons  of  the  will  of  a  husband. 
Pomeroy  Eq.  Juris.  (4th  Ed.)  S§  493,  504. 

[6]  In  the  Instant  case  It  is  unnecessary  to 
determine  whether  the  will  Imiwsed  upon 
defendant  the  obligation  to  elect  between  the 
testamentary  provisions  in  her  favor  and  the 
right  to  an  undivided  part  In  fee  of  the  lands 
of  the  testator.  The  lands  in  which  defend- 
ant was  devised  a  life  estate  are  not  involved 
in  this  suit  If  no  election  was  required,  de- 
fendant takes  both  the  benefits  given  her  by 
the  will  and  those  flowing  from  her  statutory 
rights,  and,  If  defendant  was  required  to 
make  snch  an  election,  her  answer  In  this 
case  and  her  assertion  and  prosecution  of  a 
claim  to  an  undivided  one-third  part  In  fee 
of  the  lands  in  suit  constitutes  an  election 
to  take  her  statutory  rights,  which  election 
under  the  circumstances  of  this  case  was 
made  within  a  reasonable  time.  In  either 
case  defendant  is  entitled  to,  and  Is  the 
owner  of,  an  undivided  third  part  In  her  In- 
dividual right  In  fee  of  the  lands  descrllted 
In  plaintlfts'  comi>Iaint 

The  decree  of  the  circuit  court  Is  modified 
to  provide  that  the  plalntlfTs  are  the  owners 
of  an  undivided  two-thirds  part  In  fee  of  the 
real  property  described  In  the  complaint,  in- 
stead of  the  whole  thereof,  and  that  the  de- 
fendant is  the  owner  of  an  undivided  third 
part  in  her  individual  right  In  fee  of  the 
lands  mentioned. 


867 


BITRNETT,  O.  J.,  and  BEAN  and  BROWN, 
33^  eancat. 
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RUNNELLS  v.  LEFFEL  et  al. 

(Supreme  Court  of  Oregon.    Jane  27,  1922.) 

I.  Courts     «=990(2)— Oaclston     of    Supreme 
Court,  stars  deolsts  upon  questions  Involved 
though  court  divided. 
The    deliberate    decision    of   the    Supreme 

Conrt,  altliougli  prooounced  by  a  divided  court, 


must  be  considered  as  stare  decisis  upon  the 
qnestions  involved. 

2.  Judgment  «s>590(2)— Where  former  Judg- 
ment barred  action,  that  allegations  in  second 
action  that  partner  was  conspirator  and  falaU 
tier  did  not  remove  bar. 
Where  a  sale  of  realty  was  made,  and  the 
agents   were   to   receive   a   commission   when 
notes  ^ven  by  the  purchaser  were  paid  in  cash 
to    the   vendor,   in   an   action   by    one    agent 
against  his  partner  for  his  share  of  commis- 
sions  alleged   to  have  been   collected   by   the 
partner,  a  decree,  finding  that  the  agent  bad 
failed  to  prove  that  the  notes  had  been  paid  in 
cash,  and  that  there  was  no  sum  owing  the 
agent  from  his  partner,  was  a  bar  to  a  subse- 
quent action  between  the  parties,  and  an  aver- 
ment   that    his    former    partner    was    a    con- 
spirator and  falsifier  did  not  remove  the  bar 
of  the  former  judgment. 

In  Bana  . 

Appeal  from  Circuit  Court,  Union  Coun- 
ty;  J.  W.  Knowles,  Judge. 

Action  by  A.  M.  Runnells  against  W.  B. 
Leffel  and  another.  From  judgment  for 
plaintiff  against  defendant  named,  he  ap- 
peals.   Reversed. 

See,  also,  93  Or.  342,  176  Pac.  802,  183  Pac. 
756. 

This  Is  an  ai^>eal  from  the  judgment  rm- 
dered  In  an  action  at  law  prosecuted  by  A. 
M.  Runnells  against  W.  E.  Leffel  and  O.  B. 
Hays,  as  defendants,  wherein  the  plaintiff 
recovered  judgment  for  |2,950  against  the  de- 
fendant Leffel.  The  action  grew  out  of  the 
partnership  businesss  of  W.  E.  Leffel  and  A. 
M.  Runnells  as  real  estate  agents.  During 
the  life  of  the  partnership,  a  contract  was 
made  and  entered  into  by  and  between  the 
plaintiff  herein  and  defendant  Leffel  as  part- 
ners, and  the  defendant  O.  B.  Itfays,  for  the 
sale  of  lands  and  farm  macliinery  Iielonging 
to  him,  for  the  sum  of  $38,000,  the  partners 
to  receive  as  commlssicm  any  sum  in  excess 
thereof.  The  firm  of  Leffel  &  Runnells  sold 
the  lands,  consisting  of  2,400  acres,  to  one 

0.  P.  Higlnbotham,  for  $4)5,000,  and  In  con- 
sideration of  certain  expense  incurred  by 
Hays  it  was  then  agreed  between  Mays  and 
the  agents  that  they  should  receive  as  com- 
mission the  sum  of  $5,900. 

The  sale  was  made  In  1915.    On  November 

1,  1915,  Higlnbotham  paid  $3,000  on  the  pur- 
chase price  of  the  lands.  On  November  24th 
$400  of  the  commission  was  paid  to  the  part- 
ners, which  they  divided  equally.  On  De- 
cember 11,  1915,  Higlnbotham  made  and  de- 
livered to  Mays,  as  part  of  the  considera- 
tion for  the  purchase  of  these  lands,  three 
notes,  aggregating  the  sum  of  $20,000,  bear- 
ing Interest  at  the  rate  of  8  per  cent  per  an- 
num, and  due  Noveml>er  1,  1916,  November 
1,  1917,  and  January  1,  1918,  respectively. 
These  notes  were  delivered  to  one  J.  E.  Len- 
hart  as  escrow  holder.    Thereafter  Ben  F. 


^siFor  o^er  cases  see  same  topic  and  KBY-NUMBBR  in  all  Kejr-Numbered  DlgesU  and  Indexes 
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Bvans  wu  snbatltnted  for  IJenhart  as  es- 
crow holder  of  the  notes,  which  were  later 
delivered  by  Erans  to  Volney  Lee. 

It  Is  averred  that  upon  the  collection  of 
these  notes  the  partners  were  to  be  paid 
$5,500  of  the  principal,  and  Mays,  the  owner, 
$14,500  thereof. 

On  the  date  of  the  execution  of  the  three 
notes  above  referred  to,  Hlginbotham  execut- 
ed other  notes,  aggregating  the  sum  of  $16,- 
000  as  a  part  of  the  purchase  price.  These 
notes  were  delivered  to  Mays.  On  March 
1,  1916.  Hlginbotliam  paid  an  additional 
$6,000  on  the  purchase  price. 

The  amended  complaint  avers,  among  oth- 
er things,  that  on  July  7,  1917,  it  was  agreed 
between  Hlginbotham  and  Maggie  Hlginbo- 
tham, his  wife,  and  I«ffel,  and  afterwards 
consented  to  by  Mays,  that  Maggie  Hlgin- 
botham should  loan  to  her  husband,  or  pay 
for  him  to  Mays,  the  sum  of  $39,000,  as  full 
payment  of  all  the  notes,  principal  and  in- 
terest, and  that  the  land  should  be  conveyed 
to  Maggie  Higrinbotham,  she  to  hold  the  same 
as  security  for  the  sums  of  money  to  be 
paid  by  her  for  Hlginbotham.  It  was  further 
agreed  between  Leffel,  Mays,  G.  P.  Hlgin- 
botham, and  Maggie  Hlginbotham  that  the 
money  advanced  by  her  for  her  husband 
should  be  repaid  by  him  to  her,  and  that  up- 
on such  repayment  she  was  to  convey  the 
land  to  him. 

On  July  7,  1917,  the  Interest  accrued  on 
the  balance  of  the  commission  of  $5,500  was 
computed  and  a  part  of  It  deducted,  and  it 
was  then  agreed  between  liCfTel  and  Mays 
that  upon  payment  by  Maggie  Hlginbotham 
the  sum  of  $5,900  should  be  paid  by  Mays  as 
the  balance  of  the  commission  on  account  of 
the  sale  of  the  land. 

On  August  6,  1917,  and  pursuant  to  the 
agreement  of  July  7,  1917,  Maggie  Hlgin- 
botham paid  Mays  $17,000,  whereupon  Mays 
and  wife  conveyed  the  land  to  her,  and  she 
and  her  husband  made,  executed,  and  deliv- 
ered to  Mays  and  wife  a  note  for  $22,000, 
securing  payment  of  the  same  by  a  mort- 
gage on  the  land.  The  payment  of  $17,000, 
together  with  the  note  and  mortgage  of  $22,- 
000,  constituted  payment  of  the  notes  execut- 
ed and  delivered  by  Hlginbotham  to  Mays, 
and  the  deed  so  executed  and  delivered  to 
Maggie  Hlginbotham  was  executed  and  de- 
livered to  her  as  a  mortgage  in  order  that 
she  might  hold  the  land  as  security  for  the 
sums  of  money  advanced  and  paid  by  her 
for  Hlginbotham. 

On  August  6,  1917,  Mays  paid  Leffel  the 
sum  of  $4,400,  and  on  that  date  Leffel  pre- 
tended to  loan  to  Maggie  Hlginbotham  $!,• 
500.  In  consideration  thereof,  she  and  O. 
P.  Hlginbotham  made  and  delivered  to  Lef- 
fel a  note  for  $1,500,  which  was  afterwards 
paid.  This  $4,400  and  note  of  $1,500  were 
paid,  and  made  as  full  payment  of  the  bal- 
ance of  commission  owing  by  Mays  to  the 


partners  on  account  of  the  sale  of  the  land 
to  Hlginbotham. 

The  amended  complaint  further  avers  that 
by  reason' of  the  completion  of  the  sale  of 
the  land  to  Hlginbotham,  plalntifT  was  en- 
titled to  have  and  receive  one-half  of  the 
sum  of  $5,900,  with  Interest  from  August 
6,  1917;  that  at  the  time  of  the  making  of 
the  sale  of  the  land  to  Hlginbotham,  it  was 
agreed  between  Mays,  Leffel,  HIglntwtbam 
and  plaintiff  that  a  loan  should  be  secured 
on  the  land  by  Hlginbotham,  in  order  that 
he  might  complete  the  payment  of  the  pur- 
chase price,  and  that  plaintiff  and  Leffel 
should  assist  him  in  securing  such  loan  in 
order  that  the  partners  might  secure  and  re- 
ceive the  balance  of  their  commission  as 
real  estate  agents;  that  on  June  30,  1917. 
It  was  agreed  between  plaintiff,  Leffel,  and 
one  F.  H.  Gaulke  that  Leffel  and  Gaulke 
should  go  upon  the  lands  for  the  purpose  of 
examining  the  same,  and  if  the  land,  was 
found  to  be  suflJcient  security  Gaulke  would 
make  a  loan  of  $25,000  to  Hlginbotham  -in 
order  that  he  might  complete  paymoit  for 
the  land. 

The  plaintiff  further  averred  a  conspiracy 
between  Leffel  and  Mays  to  cheat  and  de- 
fraud plaintiff  of  the  sum  of  money  that 
would  be  owing  him  upon  payment  of  th* 
notes  herein  referred  to;  that  pursuant  to 
the  conspiracy  and  with  the  design  of  cheat- 
ing and  defrauding  plaintiff  and  preventing 
GaulUe  from  making  the  loan,  Leffel,  with- 
out plaintiff's  knowledge  or  consent,  failed 
and  refused  to  take  Gaulke  to  see  the  land, 
and  advised  him  that  they  would  not  exam- 
ine it ;  that  without  the  Icnowledge  or  ctm- 
sent  of  plaintiff,  and  in  pursuance  of  the 
conspiracy,  and  with  the  design  of  defraud- 
ing the  plaintiff,  Leffel  and  Mays  caused  the 
escrow  holder  to  surrender  and  deliver  to 
them  the  notes  in  his  possession;  that  la 
July  or  August,  1917,  pursuant  to  the  con- 
spiracy, and  with  the  design  and  purpose  ot 
(Seating  and  defrauding  the  plaintiff,  Leffti 
and  Mays  agreed  tliat  they,  and  each  of  them, 
should  make  it  appear,  and  they  did  make 
it  appear,  that  the  notes  were  surrendered 
and  delivered  to  Mays  on  July  7,  1917,  and 
that  on  that  date  the  contract  l>etween  Mays 
and  Hlginbotham  was  surrendered  and  de- 
livered to  'Mays,  and  ttiat  thereupon  Hlgin- 
botham turned  the  land  back  to  Mays,  and 
thereby  lost  his  interest  in  the  contract  and. 
in  the  land,  and  that  after  the  surrender  oT 
the  notes  and  contract  the  land  was  sold 
to  Maggie  Hlginbotham  by  virtue  of  a  new 
contract  of  sale  with  her;  that,  in  truth. 
Hlginbotham  did  not  surrender  the  contract 
or  receive  the  notes  on  July  7,  1917,  and  tbe 
notes  were  not  surrendered  nor  delivered  to 
Hlginbotham  until  August  6,  1917,  the  date 
of  execution  and  delivery  of  the  deed  to  Mag- 
gie Hlginbotham,  and  a  new  contract  of.  sale 
of  the  land  to  Maggie  Hlginbotham  was  not 
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made  on  Jnly  7,  1917;  tbat  on  Angnst  6, 
1917,  or  at  some  later  date  to  plaintiff  un- 
known. Mays  prepared  and '  Leffel  signed  a 
receipt  purporting  to  show  that  the  land 
had  been  sold  to  Maggie  Eiginbotham,  and 
tbat  a  commission  in  the  sum  of  $5,900  had 
been  paid  by  Mays  to  Leffel  on  account  of 
such  sale.  But  defendants  knew  that  the 
land  had  been  sold  to  O.  P.  Hlglnbotham, 
and  tbat  Maggie  Hlglnbotham  bad  loaned 
to  blm  money  for  payment  of  the  notes  and 
had  taken  a  deed  as  security  therefor,  and 
the  receipt  was  made  and  signnd  only  for 
the  purpose  of  making  it  appear  that  the 
land  had  been  sold  to  Maggie  Hlglnbotham, 
and  not  to  O.  P.  Hlglnbotham. 

On  August  6,  1917,  Maggie  Hlglnbotham, 
in  the  presence  of  Leffel  and  Mays,  asked 
that  a  contract  be  made  for  the  purpose  of 
showing  that  Hlglnbotham  was  indebted  to 
her  for  the  money  advanced  by  her  for  him, 
but  defendant  I^effel  advised  her  that  she 
should  not  have  such  contract,  and  did  not 
need  It  This  advice  was  given  by  Leffel  in 
order  that  there  might  not  be  any  written 
contract  showing  the  loan,  and  in  pursuance 
of  the  conspiracy  and  with  the  purpose  and 
intention  of  defrauding  plaintiff. 

The  complaint  further  avers  that  Alice 
leffel  and  defendant  W.  B.  Leffel  are  hus- 
band and  wife,  and  that  on  August  6,  1917, 
the  14,400  paid  by  Mays  to  Leffel  was  de- 
posited to  the  credit  of  Alice  Leffel  In  order 
to  prevent  the  plaintiff  from  securing  the 
same,  or  any  part  thereof,  and  In  further- 
ance of  the  conspiracy  and  for  the  purpose  of 
defrauding  plaintiff. 

Plaintiff  brought  suit  on  the  31st  day  of 
August,  1917,  in  the  circuit  court  of  the 
state  of  Oregon  for  Wallowa  county,  in  which 
W.  K.  Leffel  and  his  wife,  Alice  Leffel,  the 
First  Bank  of  Joseph,  and  the  First  Nation- 
al Bank  cf  Jo.sepb  were  defendants.  The 
Judgment  roll  in  that  suit  is  PlaintltTs  Ex- 
hibit A  herein. 

The  complaint  further  avers: 

"Tbat  said  suit  was  brought' by  this  plaintiff 
against  the  defendants  in  said  suit  for  the  pur- 
pose of  seenriog  au  accounting  between  plain- 
tiff and  said  defendant  I^effel  on  account  of  the 
sale  of  said  lands  to  G.  P.  HigiDbotham,  and 
for  the  purpose  of  prevertins  the  defendant 
Alice  Leffel  and  the  said  defendant  First  Bank 
of  Joseph  and  said  defendant  First  National 
Bank  of  Joseph  from  disposing  of  the  money, 
or  any  part  thereof,  until  such  accounting 
sboold  be  bad  and  the  amount  owing  from  said 
defendant  Leffel  to  plaintiff  determined,  and  for 
the  purpose  of  securing  a  Jecree  of  the  said 
circuit  court  of  Wallowa  county,  Or.,  requiring 
the  money  received  as  commission  on  the  sale 
of  paid  lands  and  deposited  to  the  credit  of 
■aid  Alice  Leffel  with  said  banks  to  be  ap- 
plied in  satisfaction  of  such  decree  as  might  be 
obtained  by  plaintiff  in  said  suit 

"That  in  the  amended  complaint  filed  in  said 
■nit  it  is  alleged  that  .said  defendant  W.  E!. 
Leffel  and  Alice  Leffel  are  husband  and  wife; 
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that  each  of  said  banks  Is  a  corporation;  that 
said  partnership  existed  from  some  time  in  the 
year  1915  until  some  time  in  the  year  1016; 
*  *  *  and  in  said  amended  complaint  it  is 
alleged  that  It  was  agreed  between  said 
Mays  and  said  partners  that  they  should  have 
a  commission  of  $5,900  for  the  sale  of  said 
lands;  that  $400  of  said  commission  was  paid 
oil  or  abont  November  24,  1915.    ♦    •    • 

"And  it"  is  alleged  to  said  amended  complaint 
that  in  1917  the  said  lands  were  conveyed  to 
said  Maggie  Higinbotham  under  and  by  virtue 
of  the  terms  and  conditions  of  the  contract  be- 
tween said  Mays  and  the  said  partners,  and 
under  and  by  virtue  of  the  terms  and  conditions 
of  said  contract  between  said  Mays  and  said 
G.  P.  Higinbotham;  and  that  upon  such  con- 
veyance being  made  the  balance  of  the  purchase 
price  was  paid  after  the  deduction  of  a  part  of 
the  interest  accrued  thereon,  and  that  said  de- 
fendant  Mays  paid  to  defendant  Leffel  a  cer- 
tain sum  of  money  as  the  balance  of  said  com- 
mission; but  that  plaintiff  does  not  know  what 
amount  of  money  was  paid  by  Mays  to  the 
said  Leffel;  *  *  *  and  that  said  money  was 
deposited  to  the  credit  of  Alice  Leffel  with  said 
banks  for  the  purpose  *  *  *  of  defrauding 
plaintiff.    •    •    • 

"That  answers  and  replies  were  filed  in  said 
suit  and  issues  formed  therein,  and  said  suit 
came  on  for  trial  and  taking  of  evidence  there- 
in in  said  circuit  conr^  for  Wallowa  county; 
and,  upon  the  trial  of  said  suit,  the  same  waa 
dismissed,  with  judgment  to  the  defend- 
ants.   •    •    •" 

The  complaint  in  this  action  avers  that 
upon  the  trial  of  that  suit  defendant  Maya 
herein  falsely  testified  that  the  notes  were 
surrendered  and  delivered  to  G.  P.  Higlnbo- 
thani  on  the  7th  day  of  July,  1917,  and  the 
contract  between  Mays  and  Higinbotham  sur- 
rendered and  delivered  to  Mays  on  that  date ; 
that  the  land  was  turned  back  by  Higinbo- 
tham to  Mays,  and  that  Higinbotham  there- 
by lost  Ids  interest  in  and  to  the  contract  and 
to  the  lands,  and  that  thereafter  the  land 
was  sold  to  Maggie  Higinbotham  by  virtue 
of  a  new  contract  of  sale  with  her;  that 
Mays'  testimony  was  knowingly  false;  that 
the  contract  was  not  surrendered ;  and  that 
Higinbotham  did  not  receive  the  notes  on 
that  date,  nor  were  they  surrendered  to  him 
until  August  6,  1917. 

The  complaint  further  avers  that  defend- 
ant Leffel  knowingly  testified  falsely  that  the 
notes  were  surrendered  and  delivered  to  Hig- 
inbotham on  July  7,  1917,  and  that  the  con- 
tract between  defendant  Mays  and  Higin- 
botham was  surrendered  and  delivered  to 
Mays  on  tbat  date ;  that  thereafter  the  land 
was  turned  back  to  Mays,  and  tbat  Higin- 
botham lost  all  Interest  in  his  contract  and 
in  and  to  the  land,  and  that  thereafter  the 
land  was  sold  to  Maggie  Higinbotham  under 
a  new  contract;  that  at  the  time  of  giving 
the  false  testimony  In  the  trial  of  that  suit, 
Leffel  well  knew  that  Maggie  Higinbotham 
did  not  at  any  time  purchase  the  land,  or 
any  part  thereof;  that  such  false  testimony 
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was  given  pursuant  to  and  In  furtherance  of 
a  conspiracy  and  agreement  for  the  purpose 
and  with  the  Intention  of  defrauding  plain- 
tiff by  preventing  him  from  securing  or  re- 
ceiving any  part  of  the  commisslcm  for  the 
sale  of  the  lands  to  Higlnbotham.  Plaintiff 
demanded  Judgment  against  the  defendants 
for  the  sum  of  $2,950. 

On  June  21,  1920,  defendant  Leffel  filed  bis 
motion  to  strike  the  amended  complaint, 
which  was  denied  by  order  of  the  court  on 
September  24,  1920.  Thereafter  Leffel  de- 
murred to  plaintiff's  amended  complaint,  al- 
leging that  it  appeared  upon  the  face  there- 
of: (1)  That  the  court  had  no  jurisdiction; 
(2)  that  several  causes  of  action  bad  been 
improperly  united:  conspiracy,  an  alleged 
action  on  the  case  for  damages,  action  for 
perjury  in  Judicial  proceedings,  action  for 
sabornadon  of  perjury ;  (3)  defect  of  parties 
defendant;  (4)  failure  of  complaint  to  state 
cause  of  action. 

On  December  7,  1920,  the  court  entered  its 
order  overruling  the  demurrer,  and  defend- 
ant Leffel  answered,  admitting  the  allega- 
tions of  paragraphs  1  and  2  of  the  amended 
complaint,  and  denying  paragraphs  8  to  49, 
inclusive,  thereof. 

For  a  first  further  and  separate  answer 
and  defense  defendant  averred,  among  other 
things,  that  on  or  about  November  29,  1915, 
defendant  Mays  and  wife  contracted  with 
Higlnbotham  to  sell  to  him  the  land  describ- 
ed in  the  amended  complaint,  for  the  sum  of 
$45,000,  the  purchase  price  to  be  paid  as  fol- 
lows :  $3,000  np(Hi  the  execution  of  the  con- 
tract; $6,000  on  or  before  March  1,  1916; 
$6,000  on  or  b<efore  November  1,  1916;  $5,- 
000  on  or  before  November  1,  1917;  $10,000 
on  or  before  January  1,  1919;  $10,000  on  or 
before  January  1,  1920;  and  $6,000  on  or 
before  January  1,  1921 ;  payments  to  be  se- 
cured by  notes  bearing  f»ate  November  1, 
1916,  with  interest  at  8  per  cent,  per  an- 
num; that  on  or  about  the  11th  day  of  De- 
c«nber,  1915.  Mays  contracted  with  Runnells 
and  Leffel  for  the  payment  of  the  commis- 
sion of  $6,000  for  the  sale  of  the  land  to  Hig- 
lnbotham, the  agreement  providing  for  the 
discharge  of  the  commission  due  the  real  es- 
tate agents  upon  the  payment  by  Higln- 
botham of  certain  notes  described  therein, 
and  further  providing  that  In  case  Higln- 
botham failed  to  make  the  payments  set 
forth  in  the  contract  of  sale  of  the  land,  or 
In  case  Mays  should  be  compelled  to  take 
the  ranch  back  in  lieu  of  payment  of  the 
notes  made  by  Higlnbotham  to  him,  then  the 
interest  of  Leffel  and  Runnells  in  the  notes 
would  cease ;  that  the  notes  of  Higlnbotham 
are  the  notes  described  in  paragraphs  8  to  13 
of  plalntitr*s  complaint ;  that  they  were  nev- 
er paid  in  cash,  or  otherwise,  by  Higinbo- 
tham,  or  at  all;  that  the  partnership  be- 
tween Leffel  and  Runnells  terminated  in  De- 
cember, 1016,  Leffel  continuing  in  the  busi- 


ness ;  that  on  or  about  July  7,  1917,  Higln- 
botham, being  in  default  in  the  payment  of 
his  obligations,  refused  and  neglected  to  pay 
the  amount  stipulated  in  the  contract  of  sale 
and  represented  by  the  notes,  and,  on  demand 
of  Mays,  returned  to  him  the  contract  of 
sale,  and  thereupon  such  notes  were  returned 
to  Higlnbotham ;  that  thereafter,  and  on  the 
7tb  day  of  July,  1917,  defendant  sold  the  real 
estate  described  in  plaintiff's  amended  com- 
plaint to  Maggie  Higlnbotham  for  $39,000, 
and  on  that  date  Mays  agreed  to  pay  the 
defendant  his  commission  for  the  sale  of  the 
land,  wbidi  amounted  to  $5,900;  that  the 
sale  of  the  land  to  Maggie  Higlnbotham  was 
a  bona  fide  transaction ;  that  the  notes  plac- 
ed in  the  hands  of  the  escrow  holder  were 
taken  from  him  on  July  7th  for  the  purpose 
of  returning  them  to  Hl^nbotham  upon  the 
surrender  of  his  agreement 

For  a  second  further  and  separate  answer 
and  defense,  Leffel  alleged: 

The  beginning  of  a  suit  wherein  "the  plain- 
tiff herein  was  plaintiff,  and  W'.  E.  Leffel,  the 
defendant  herein,  was  defendant,  together  with 
Alice  Leffel,  First  National  Bank  of  Joseph, 
Or.,  and  First  Bank  of  Joseph,  Or.,  and  that 
in  said  suit  the  plaintiff  sued  to  recover  and 
collect  from  the  defendant  W.  B.  leffel  $2,950. 
being  the  same  and  identical  claim  and  money 
demand  of  said  defendant  that  is  sned  npoa  in 
this  action";  that  in  said  suit  Rannells,  the 
plaintiff  herein,  sned  apon  the  contract  set 
forth  in  his  amended  complaint  in  tliis  action; 
"that  the  issues  presented  by  said  suit  were  the 
same  issues  as  those  presented  by  the  pres- 
ent action,  and  that  the  subject-matter  and 
claim  of  said  suit  was  the  same  sabject-mat- 
ter  and  claim  as  that  presented  by  the  within 
case,  and  that  all  the  questions  herein  songht 
to  be  litigated  by  the  plaintiff  were  qaestions 
and  claims  which  either  were  or  could  have 
been  litigated  in  said  salt" 

The  defendant  avers  that  plaintiff  Is  es- 
topped and  barred  from  prosecuting  this  ac- 
tion, and  refers  to  tlie  pleadings  and  decree 
entered  in  the  former  suit,  copies  of  which 
are  attached  to  the  answer  as  exhibits. 

A  demurrer  to  the  defense  of  former  Judg- 
ment was  filed  by  the  plaintiff  and  sustained 
by  the  court.  Plaintiff  filed  his  reply.  At 
the  conclusion  of  plaintiffs  case,  Leffel  mov- 
ed the  court  for  a  nonsuit,  which  was  de- 
nied. A  verdict  for  $2,950  was  returned 
against  the  defendant 

Defendant  appeals  from  Judgment  In  favor 
of  the  plaintiff,  assigning  as  error  varloas 
rulings  of  the  court  invcdring  the  question  of 
res  judicata,  the  admission  of  certain  testi- 
mony, and  the  giving  and  refusing  ot  certain 
instructions. 

A.  W.  Scbauppk  of  Joseph,  and  Colon  R. 
Eberbard,  of  La  Grande  (Cochran  &  £%er- 
hard,  of  La  Grande,  and  A.  W.  Schanpp,  of 
Joseph,  on  the  brief),  for  appellant 

A.  S.  Cooley,  ot  Eoterpriaat  for  respond- 
ent 


Digitized  by 


Google 


OrJ  BUNNEIXS 

(t»7 

BROWN,  X  (after  stating  the  facts  as 
above).  [1, 2]  This  Is  the  second  Judicial  pro- 
ceeding between  Bunnells,  plaintiff,  and  Lef- 
tel,  defendant,  arising  out  of  tlie  retention 
by  Leffel  of  tlie  commission  received  for  the 
sale  of  real  estate.  E\>r  the  decision  in  prior 
case,  see  Bunnells  v.  Leffel,  93  Or.  342.  176 
Pac.  802,  183  Pac.  756.  In  the  former  case, 
it  was  decided  by  the  lower  court,  and  af- 
firmed by  this  court,  that  no  sum  of  money 
was  due  from  Bunnells  to  Leffel  on  account 
of  their  real  estate  transactions.  The  de- 
liberate decision  of  tills  coxirt,  although  pro- 
nounced by  a  divided  court,  must  be  consid- 
ered as  stare  decisis  upon  the  questions  in- 
volved. 15  C.  J.  088.  This  court  adjudged, 
after  having  "duly  examined  the  allegations 
of  the  parties  and  the  testimiHiy  produced 
and  the  decree  of  the  court  below"  in  that 
cause,  "that  said  decree  correctly  adjudicates 
the  rights  of  the  parties."  The  decree  af- 
firmed reads,  in  part: 

'^The  conrt  finds  that  the  plaintiff  has  failed 
to  establish  by  competent  testimony  the  allega- 
tioiis  of  the  amended  complaint  and  reply,  and 
that  the  plaintiff  has  failed  to  prove  by  a  pre- 
ponderance of  the  evidence,  or  at  all,  that  the 
three  notes  mentioned  in  the  amended  com- 
plaint of  plaintiff  made,  executed,  and  de- 
livered by  O.  P.  Higinbotham  to  C.  B.  Mays 
were  ever  paid  in  cash  or  otherwise  by  O.  P. 
Higinbotham,  or  any  other  person,  or  at  all; 
ond  the  oowrt  further  find*  that  there  is  no 
turn  or  turns  of  money  due  or  owing  from  the 
defendant  W.  B.  Leffel,  and  AUoe  Leffei,  or 
mther  of  them,  to  the  plaintiff." 

It  will  be  remembered  that  the  partner- 
ship was  to  receive  its  commissicm  upon  the 
payment  of  the  three  notes  mentioned  In  the 
above  excerpt. 

The  prevailing  opinion  says,  at  pages  848 
and  349  of  93  Or.,  at  page  804  of  176  Pac. : 

"We  have  read  all  of  the  evidence  carefully 
bnt  fail  to  find  such  contention  supported. 
The  evidence  shows  that  the  oriRinnI  contract 
between  C.  B.  Mays  and  0.  P.  Higinbotham 
was  canceled  and  the  notes  surrendered  and 
that  a  new  contract  was  made  with  Maggie 
HigintMtham  and  consummated.  •  •  •  The 
evidence  of  the  plaintiff  clearly  shows  that 
these  notes  were  not  paid,  and  that  no  pro- 
ceeds were  received  under  the  terms  of  said 
eontract." 

If  there  la  any  obscurity  In  the  decree, 
this  expression  from  the  opinion  clarifies  it 
Taylor  v.  Taylor,  64  Or.  560,  103  Pac.  524. 

An  aqalysis  of  the  complaint  in  the  second 
action  discloses  that  plaintiff's  right  of  ac- 
tion Is  based  upon  the  assertion  that  $5,900 
was  received  by  Leffel  as  commission  due 
the  partnership  by  reason  of  the  sale  of  the 
Mays'  real  property  to  Higinbotliam,  and 
that  Leffel  designedly  and  wrongfully  de- 
frauded plaintiff  out  of  his  one-half  interest 
tbereln,  to  liis  damage  in  the  sum  of  (2,950. 

The  prindpal  question  for  as  to  determine 
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Is  this :  Is  the  plaintiff  barred  by  the  former 
adjudication? 

Discussing  two  main  roles  witich  govern 
the  snbject  of  estoppel  by  Judgments,  Mr. 
Bladk,  in  his  work  on  Judgments,  at  section 
504  says: 

"The  first  of  these  chief  rules  is  as  follows: 
A  point  which  was  actually  and  directly  in  is- 
sue  in  a  former  suit,  and  was  there  jadidally 
passed  apon  and  determined  by  a  domestic 
court  of  competent  jurisdiction,  cannot  be  again 
drawn  in  question  in  any  future  action  be- 
tween the  same  parties  or  their  privies,  wheth- 
er the  causes  of  action  in  the  two  suits  be 
identical  or  different.  *  *  *  The  second  of 
the  main  rules  on  the  subject  may  be  thus 
stated:  A  judgment  rendered  by  a  court  of 
competent  jurisdiction,  on  the  merits,  is  a  bar 
to  any  future  suit  between  the  same  parties  or 
their  privies,  upon  the  same  cause  of  action,  so 
long  as  it  remains  unreversed." 

These  rules  are  supported  by  many  deci- 
sions of  this  and  other  courts. 

In  the  recent  case  of  United  Shoe  Machin- 
ery Corporation  v.  United  States,  257  U.  S. 

,  42  Sup.  Ct.  363,  365,  366,  66  L.  Ed. , 

Mr.  Justice  Day,  in  delivering  the  opinion  of 
the  court,  faid  of  a  decision  tlmt  lias  fre- 
quently been  cited  and  followed  by  this 
court : 

"Perhaps  the  leading  case  in  this  conrt  upon 
the  subject  of  estoppel  by  former  judgment 
is  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  352 
(24  L.  Ed.  195),  in  which  this  court,  speaking 
by  Mr.  Justice  Field,  laid  down  the  general 
rule  of  law,  which  has  been  followed  in  sul>- 
eequent  cases:  •  •  •  •  There  is  a  difference 
between  the  effect  of  a  judgment  as  a  Imr  or 
estoppel  against  the  prosecution  of  a  second 
action  upon  the  same  claim  or  demand,  and  its 
effect  as  an  estoppel  in  another  action  be- 
tween the  same  parties  upon  a  different  claim 
or  cause  of  action.  In  the  former  case,  the 
judgment,  if  rendered  upon  the  merits,  con- 
stitutes an  absolute  bar  to  a  subsequent  ac- 
tion, •  •  •  concluding  parties  and  those  in 
privity  with  them,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  which  might  have  been  of- 
fered for  that  purpose.  *  •  *  Bnt  where 
the  second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  inquiry 
must  always  be  as  to  the  point  or  question  ac- 
tually Utigated  and  determined  in  the  original 
action,  not  what  might  have  been  thus  litigated 
and  determined."* 

After  quoting  tlie  above^  the  learned  Jus* 
tloe  then  says: 
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"In  other  words,  to  determine  the  effect  of  a ' 
former  jadgment  pleaded  as  an  estoppel,  two 
questions  mast  be  answered:  (1)  Was  the 
former  jadgment  rendered  on  the  same  cause 
of  action?  (2)  If  not,  was  some  matter  liti- 
gated  in  the  former  suit  determinative  of  a 
matter  in  controversy  in  the  second  suit?  To 
answer  these  questions,  we  must  look  to  the 
pleadings  making  the  issues,  and  examine  the 
record  to  determine  the  questions  essential  to 
the  decision  of  the  former  controversy." 

The  doctrine  thus  announced  runs  through 
the  opinions  of  many  cases  decided  by  this 
court. 

Cromwell  v.  County  of  Sac,  94  U.  S.  381, 
24  Ii.  Ed.  195,  supra,  was  an  action  on  four 
bonds  of  the  county  of  Sac,  Iowa,  for  $1,000 
each,  and  four  Interest  coupons  for  $100 
each.  To  defeat  tbat  action,  the  defendant 
relied  upon  the  estoppel  of  a  Judgment  ren- 
dered In  favor  of  the  county  in  a  prior  ac- 
tion brought  by  one  Smith  upon  certain  ear- 
lier maturing  coupons  on  the  same  bonds. 
Proof  was  also  offered  that  Cromwell  was 
the  owner  of  the  coupons  in  the  prior  action, 
and  that  it  was  prosecuted  for  his  benefit 

In  the  case  of  Caseday  v.  Llndstrom,  44 
Or.  309,  75  Pac.  222,  this  court  affirms  the 
general  rule  that  a  Jadgment  or  decree  ren- 
dered upon  a  different  claim  or  demand 
than  the  one  being  presently  litigated  oper' 
ates  as  an  estoppel  against  matters  actual- 
ly litigated  or  facts  distinctly  In  issue,  and 
dtes  in  support  thereof  Glenn  v.  Savage,  14 
Or.  507,  13  Paa  442;  Applegate  v.  Dowell, 
15  Or.  513.  16  Pac.  651 ;  White  v.  Ladd,  41 
Or.  324,  68  Pac.  739,  93  Am.  St  Rep.  732 ; 
La  FoUett  v.  MitcheU,  42  Or.  466,  69  Pac. 
916,  95  Am.  St  Rep.  780.  The  opinion  of 
the  court  quotes  the  following : 

"The  rule  is  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  not  only  con- 
clusive oh  all  questions  actually  and  formally 
litigated,  but  as  to  all  questions  within  the  is- 
sue, whether  formally  litignted  or  not"  Bar- 
rett T.  Failing,  8  Or.  152,  156. 

Also: 

"A  fact  or  matter  at  issue  is  that  upon  whldi 
the  plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  in  his  pleadings." 
Garwood  y.  Garwood,  29  Cal.  614. 

The  court  further  said: 

"This  is  the  utterance,  also,  of  the  court  in 
King  V.  Chase,  15  N.  H.  9  (41  Am.  Dec.  675)": 
'It  may  be  stated  generally  that  the  ultimate 
facts  upon  which  the  recovery  is  had— facta 
which,  if  found  the  other  way,  the  recovery 
must  have  been  different— are  facts  in  issue.' 
Marshall  r.  Shatter,  32  Cal.  176,  193." 

In  the  case  of  Ruckman  v.  Union  Railway 
Co.,  45  Or.  578,  78  Pac.  748,  69  I*  R.  A.  480, 
the  court  states  the  general  rule  in  this  state 
to  the  effect  that  a  decree  rendered  upon  the 
merits  Is  a  final  and  conclusive  determination 


of  the  rights  of  the  parties  and  a  bar  to  fu- 
ture litigation  upon  the  same  cause,  not  only 
as  to  matters  actually  decided,  but  as  to 
every  other  matter  which  the  party  might 
have  litigated  and  had  decided  as  an  Inci- 
dent thereto,  or  essentially  connected  there- 
with, and  quotes  largely  from  an  opinion  In 
Patterson  v.  Wold  (0.  O.)  S3  Fed.  791,  aa  fol- 
lows: 

"The  court  (Mr.  Justice  Brewer  presiding) 
held  tbat  the  first  Judgment  was  a  bar  to  the 
second,  although  the  grounds  of  recovery  were 
different  After  quoting  Mr.  Pomeroy'a 
analysis  of  the  elements  which  constitute  'a 
cause  of  action'  (Pomeroy,  Rem.  &  Rights,  | 
619),  he  says:  'Now,  what  is  the  plaintifTa 
primary  right  as  alleged  in  these  cases?  Ob- 
viously, in  each  the  same — the  right  to  have  the 
land;  and  the  defendant's  corresponding  pri- 
mary duty  is  to  let  him  have  the  land ;  and  the 
defendant's  delict  or  wrongful  act  is  the  failure 
to  let  him  have  the  land.  These  exist  in  each 
case,  and  in  each  case  alike.  It  is  true,  the 
basis  of  complainant's  primary  right  is,  as  al- 
leged, different  in  one  case  from  that  in  the 
other;  but  this  is  mere  difference,  in  the  lan- 
guage of  the  Supreme  Court  in  the  ground  of 
recovery.'  The  mere  fact  that  different  tes- 
timony would  be  necessary  to  sustain  the  dif- 
ferent allegations  in  the  two  bills  does  not  of 
itself  necessarily  make  two  distinct  causes  of 
action.  Take  this  illustration:  Suppose  a 
party  bring  suit  to  recover  possession  of  real 
estate,  and  alleges  in  his  complaint  that  he  is 
the  owner  by  virtue  of  a  patent  from  the  gov- 
ernment. After  a  judgment  against  him,  would 
he  be  permitted  to  maintain  a  second  action, 
alleging  that  he  was  the  owner  by  virtue  of 
certain  tax  proceedings  or  by  virtue  of  a  judi- 
cial sale?  Yet  different  testimony  would  be 
required  to  sustain  his  allegations  in  the  two 
actions.  In  both  of  such  actions  plaintiffs 
primary  right — that  of  possession  based  on 
ownership — would  be  the  same,  the  only  differ- 
ence being  in  the  ground  of  recovery.  All  the 
grounds  of  recovery,  all  the  bases  of  plaintiff's 
title,  must  be  present  in  the  first  action,  or 
they  are  lost  to  him  forever,  exactly  the  same 
as  when  a  party  sued  upon  a  note,  and  having 
several  defenses,  pleads  only  one— the  balance 
are  as  though  they  never  existed.  The  party 
who  has  bis  day  in  court  must  make  his  en- 
tire showing.  He  cannot  support  a  claim  or 
defense  in  different  actions  on  different 
grounds.' " 

The  court  then  quotes  an  opinion  written 
by  Mr.  Justice  Holmes,  in  United  States  ▼. 
California  Land  Co.,  192  U.  S.  355,  24  Sui>. 
Ct.  266,  48  L.  Ed.  476: 

"  •  •  •  But  the  whole  tendency  of  our 
decisions  is  to  require  a  plaintiff  to  try  his 
whole  cause  of  action  and  his  whole  case  at 
one  time.  He  cannot  even  split  up  his  claim; 
*  *  *  and,  a  fortiori,  he  cannot  divide  the 
grounds  of  recovery." 

In  the  case  of  White  y.  Ladd,  supra,  Mr. 
Justice  Wolverton,  speaking  for  the  court, 
said: 
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"Tkt  potencT  of  •  Judgment  as  an  estoppel 
concludes  every  fact  -necessary  to  npbold  it, 
and  extends,  not  only  to  matters  actually  de- 
termined, but  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  had 
decided  as  incident  to  and  essentially  con- 
nected with  the  subject-matter  of  the  Utig«- 
tion." 

In  Peacock  v.  Kirkland,  74  Or.  279,  284, 
285,  145  Pac.  281,  282,  Mr.  Justice  Burnett 
wrote: 

"In  the  replevin  action  here  Involved  there 
was  an  opportunity  offered  by  sections  15S 
and  198,  L.  O.  U,  to  settle  the  status  of  the 
property  and  the  amount  of  damages  to  be  as- 
sessed against  the  plaintiff  there  if  such  was 
the  right  adjudication  of  the  issue.  The  judg- 
ment there  is  conclusive  of  the  rights  of  the 
parties  on  the  merits  of  the  action,  and,  while 
that  decision  stands,  we  cannot  go  behind  it  and 
determine  questions  that  should  have  been 
litigated  in  that  action." 

In  United  States  Nat.  Bank  v.  Shehan,  98 
Or.  156,  161,  193  Pac.  658,  660,  the  court, 
speaking  through  Mr.  Justice  McBrlde,  said : 

"We  have  referred  to  the  opinion  in  the  case 
because  no  findings  were  specifically  made  be- 
yond the  general  one  that  the  equities  are  with 
the  defendants,'  and  in  such  cases  the  court 
may  have  recourse  to  the  opinion  to  show  what 
actually  was  decided.  Gentry  v.  Pacific  Live 
Stock  Co.,  45  Or.  233  (77  Pac.  115).  But  be- 
yond this  we  take  it  that  the  rule  is  firmly  es- 
tablished that  a  fact  properly  in  issue  between 
parties,  necessary  to  the  determination  of  the 
case,  will  be  finally  concluded  from  re-examina- 
tion in  any  subsequent  suit  or  action  between 
the  same  parties.  Freeman  on  Judgments  (4th 
Ed.)  §  249,  p.  441  et  seq.;  and  authorities  there 
dted;  Underwood  v.  French,  6  Or.  67  (25  Am. 
Rep.  500) ;  Barrett  v.  Failing,  8  Or.  152;  Glenn 
▼.  Savage,  14  Or.  567,  13  Pac.  442;  Applegate 
T.  Dowell,  16  Or.  613,  16  Pac.  651;  La  Follett 
T.  MitcbeU,  42  Or.  465,  69  Pac.  916,  95  Am. 
St.  Rep.  780;  Caseday  v.  Undstrom,  44  Or. 
■  809,  315,  76  Pac.  222;  Wales  v.  Lyon,  2 
Mich.  276;  King  v.  Chase,  15  N.  H.  0  (41  Am. 
Dec  675).  Nor  is  the  form  in  which  the  sub- 
sequent action  is  prosecuted  material.  It 
would  be  intolerable  if  a  party,  having  chosen 
his  forum  and  presented  an  issue  for  trial, 
should  be  permitted '  after  defeat,  by  simply 
changing  the  form  of  his  action,  to  relitigate 
the  same  matter  in  a  new  form  of  action; 
Simpson  ▼.  Hart,  1  Johns.  C!h.  (N.  Y.)  91; 
Putnam  r.  Clark,  34  N.  J.  Eq.  532;  Phillips  v. 
Pollen.  4S  N.  J.  Eq.  830,  18  AU.  849." 

In  the  former  case  'between  these  parties, 
the  decree  speaks  for  Itself.  In  plain  words. 
It  adjudged  that  Leftel  owed  Kunneils  noth- 
ing. That  Judgment  cats  the  ground  from 
under  the  plaintiff's  feet.  If  we  were  un- 
certain as  to  the  meaning  of  the  decree  in 
that  case,  the  language  of  the  prevaUing  and 
dissenting  opinions  would  take  away  ali 
doubt.  The  plaintiff  has  bad  bis  day  in 
court.    He  chose  his  remedy  and  his  forum. 


PlalntUTs  averment  that  his  former  partner 
Is  a  conspirator  and  a  falsifier  does  not  re- 
move the  bar  of  a  former  Judgment    The 
defendant's  plea  in  law  waa  good. 
This  case  is  reversed. 


SMITH  V.  STATE. 


(24  Ariz.  180) 
(No.  536.) 


(Supreme  0>urt  of  Arizona.    June  28,  1922.) 

Witnesses  ®=36t(l) — Prosecutrix  In  statirtory 
rape  competeat  even  though  subsequent  to 
commission  of  offense  she  married  accused. 
Under  the  express  provisions  of  Pen.  Code 
1913,  S  248,  in  a  prosecution  for  statutory  rape, 
the    prosecutrix    was    a    competent    witness 
against  accused,  even  though  subsequent  to  the 
commission  of  the  offense  she  liecame  his  law- 
ful wife. 

Appeal  from  Superior  Conrt,  Maricopa 
County;  R.  O.  Stanford,  Judge. 

Greer  Smith  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

David  A.  Keener,  of  CSiandler,  for  anwl- 
lant. 

R.  B.  L.  SheiAerd,  0>.  Atty.,  of  Phoenix, 
and  W.  J.  Galbraith,  Atty.  Gen.,  for  the 
State. 

ROSS,  0.  X  Greier  Smith  appeals  from 
an  order  overruling  a  motion  for  a  new  trial, 
and  from  a  Judgment  of  conviction  of  the 
crime  of  rape.  The  information  charged  the 
offense  as  having  been  connnitted  on  or  about 
the  18th  day  of  January,  1921,  against  a 
fenmle  person  of  the  age  of  14  years.  There- 
after, and  before  the  trial,  but  not  before 
his  arrest,  appellant  and  the  prosecutrix 
were  married,  and  at  the  time  of  the  trial 
it  is  conceded  by  the  state  they  were 
hufiband  and  wife.  The  prosecutrix  was 
called  by  the  state  as  a  witness,  and  over 
the  objections  of  the  appellant  was  per- 
mitted to  testify  to  acts  of  sexual  inter- 
course between  herself  and  appellant  at 
times  before  they  were  married.  This  is  as- 
signed as  error,  it  being  contended  by  appel- 
lant that,  being  then  his  wife,  the  prosecu- 
trix was  not  competent  to  testify  to  the 
criminal  acts  committed  against  her  before 
she  became  his  wife.  The  solution  of  this 
question  Involves  the  construction  of  our 
statute  uiM>n  the  competency  of  witnesses  in 
criminal  cases. 

"According  to  the  common-law  rule  the  hus- 
band or  wife  was  regarded  as  incompetent  to 
testify  either  for  or  against  the  other.  Such 
persons  were  exduded  upon  what  were  deemed 
to  be  reasons  of  public  policy.  The  exclusion 
rested  not  alone  upon  the  fact  of  Uieir  inter- . 
ests  being  considered  identical.  It  was  thought 
that  by  not  permitting  their  testimony  to  be 
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received  dissensions  and  ffiatmst-between  them 
woald  be  avoided,  wliich  result  it  was  believed 
would  not  ensue  in  many  cases  if  tlier  testified 
to  the  truth.  Furthermore  their  desire  fre- 
quently to  avoid  such  a  result  or  to  protect 
each  other  was  regarded  as  a  strong  incentive 
to  the  commission  of  perjury.  In  view  of  such 
considerations  as  these,  variously  expressed  by 
the  courts,  it  was  considered  that  the  policy  of 
the  law  would  be  better  served  by  refusing  to 
permit  tbem  to  testify  under  such  drcomstanc- 
es."  6  Chamberlayne,  Modern  Law  of  Evi- 
dence, (  3655;  4  Jones,  C!ommentary  on  Evi- 
dence, 5  734. 

The  comnfon-law  rule  thus  stated  has  been 
materially  changed  by  our  statute.  Section 
1228  of  Penal  Code  1913  has  made  the  fol- 
lowing exceptions  to  the  common-law  rule: 
First,  where  one  of  the  spouses  is  being 
tried  for  a  crime  committed  during  the  mar- 
ital relation  against  the  other,  the  latter  is 
a  competent  witness.  Second,  the  wife  is  a 
competent  witness  against  her  husband  up- 
on the  criminal  diiarge  of  abandonment  or 
failure  to  provide  for  her  or  their  chil- 
dren. By  section  1228,  supra,  the  conftnon- 
law  rule  is  further  modified,  so  that  the 
spouses  are  not  compellable  to  testify  for 
or  against  each  other,  but  may  do  so  upon 
consent  or  request :  (1)  Upon  consent  of  the 
spouse  on  trial  for  crime,  the  other  may 
testify  in  all  cases.  (2)  Upon  request  a 
spouse  may  be  a  witness  for  or  against  the 
other  when  the  latter  is  being  tried  "for 
bigamy  or  adultery  committed  by  either  bus- 
band  or  wife,  or  for  rape,  seduction  or  the 
crime  against  nature,  or  any  similar  offense, 
comndtted  by  the  husband."  Without  de- 
temlning  whether  the  present  case  falls  with- 
in any  of  the  exceptions  numerated  in  sec- 
tion 1228  of  the  Penal  Code,  we  think  it 
quite  clear  the  wife  was  competent  to  tes- 
tify under  the  provisions  of  section  248  of 
the  Penal  Code^  which  reads  as  follows: 

"Any  such  female  referred  to  in  the  fore- 
going shall  be  a  competent  witness  in  any  pros- 
ecution under  this  chapter  to  testify  to  any 
and  all  matters,  including  conversation  with 
the  accused,  or  by  him,  with  or  by  third  per- 
sons in  her  presence  notwithstanding  her  hav- 
ing married  the  accused  either  before  or  after 
the  violation  of  any  of  the  provisions  of  this 
chapter." 

"This  chapter"  referred  to  in  section  248, 
Is  chapter  1  of  title  9,  entitled,  "Rape,  Ab- 
duction, Carnal  Abuse  of  Children,  and  Se- 
duction." This  chapter,  as  it  appears  in  the 
Penal  Code  of  1913,  is  made  up  of  chapter 
1,  title  9,  of  the  Penal  Code  of  1901,  and 
chapter  31,  Laws  of  Special  Session  of  1912, 
entitled,  "An  act  in  relation  to  pandering,  to 
define  and  prohibit  the  same,  and  to  pro- 
vide for  the  punishment  thereof."  In  other 
words,  chapter  1,  tit.  9,  of  the  Penal  Code 
of  1918,  Is  made  up  of  the  two  chapters 
named  above.    There  is  no  question  but  that 


section  248,  supra,  as  it  was  originally  writ- 
ten, limited  the  testimonial  competency  of 
the  female  suffering  wrongs  to  those  enunKr- 
ated  In  chapter  31.  It  is,  however,  quite  as 
clear,  from  its  present  position,  that  Its 
terms  have  been  extended,  so  that  such 
female  Is  a  competent  witness  to  any  of  the 
wrongs  committed  against  her  enumerated  in 
sections  231  to  241  of  such  chapter,  as  much 
so  as  any  wrongs  to  her  enumerated  in  sec- 
tions 242  to  246  of  said  chapter.  As  to  the 
Intention  of  the  Legislature,  It  would  seem 
that  there  would  be  no  doubt.  The  language 
employed  is  plain  and  comprehensive — ^not 
to  be  mistaken  as  to  its  meaning.  It  makes 
a  competent  witness  of  any  female  who  has 
suffered  any  of  the  wrongs  enumo'ated  in 
chapter  1,  tit.  9,  of  the  Laws  of  1913,  -to 
testify  to  any  and  all  matters,  including  con- 
versation with  the  accused,  or  by  him,  with 
or  by  third  persons  In  her  iH-eseuce  notwith- 
standing her  having  married  the  accused, 
either  before  or  after  the  violation  of  any  of 
the  provisions  of  this  chapter." 

Counsel  for  appellant  very  ably  insists 
that  section  248  should  be  given  its  mean- 
ing as  It  originally  appeared  in  chapter  ."Jl. 
Xaws  of  Special  Session  of  1912,  basing  his 
contention  on  the  application  of  the  well- 
known  principle  that  revisers  of  the  law  are 
presumed  not  to  change  the  law  aniess  it 
clearly  appears  that  It  was  the  Intention  to 
do  so.  But  a  mere  statement  of  the  prin- 
ciple, we  think,  disposes  of  the  contention. 
Section  248  is  identical  with  section  7,  c 
31,  supra,  except  the  words  "this  chapter" 
are  substituted  In  section  248  for  the  words 
"this  act,"  as  they  appear  in  section  7.  If 
this  change  had  not  been  made  in  the  com- 
pilation and  revision  of  the  criminal  laws, 
there  would  be  reasons  to  sustain  appel- 
lant's contention.  By  the  change  it  Is  made 
to  affirmatively  appear  that  the  Legislature 
Intended  that  a  female  wronged  in  any  of  the 
ways  mentioned  in  chapter  1,  tit.  9,  Peial 
Code  1913,  should  be  competent  to  testify  to 
such  wrongs,  whether  committed  against  h^ 
before  or  after  marriage. 

The  offense  for  which  appellant  was 
tried,  to  wit,  statutory  rape.  Is  one  of  the 
offenses  defined  In  said  chapter  1,  tit.  9,  of 
the  Penal  Code  1913,  and  is  therefore  an 
offense  In  which  the  prosecutrix  was  a  com- 
petent witness,  even  though  subsequent  to 
Its  commission  she  became  the  lawful  wife 
of  appellant. 

The  otbo:  assignments  of  error  ttecome  liD- 
material  in  view  of  the  court's  ruling  on  the 
competency  of  the  prosecutrix  to  testify, 
since  In  no  aspect  of  the  case  could  they  pr«}- 
udlce  appellant's  rights. 
The  Judgment  is  affirmed. 

McALISTER  and    FLANIOAN,    JJ.,    con- 
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GAROANIER  et  al.  v.  CELADA. 


(Supreme  Conrt  of  Arison*. 


(No.  1957.) 
Juae  28,  1922.) 


War    «=»l  0(2)— Allen    aneny    held    to    have 

persona  staadl  In  Judiclo  after  issuance  of 

federal  license  to  trade  wtth  enemy. 

In  an  action  on  t>rote8ted  check  drawn  after 

issuance  by  federal  goTermnent  of  license  to 

trade  with  the  enemy,  held,  that  the  Trading 

with  the  Enemy  Act  (U.  8.  Comp.  St.  1918, 

n.  S.  (Tomp.  St.  Ann.  Snpp.  1919,  S§  3115%a- 

SllS^j),  no  longer  applied,  and  that  alien  ene- 

mies  had  a  legal  right  to  maintain  the  action, 

notwithstanding  that  the  government  was  still 

technically    at    war    with    the    government    of 

plaintiff's  allegiance. 

Appeal  from  Superior  Court,  Santa  Ornz. 
County;    W.  A.  O'Connor,  Judge. 

Action  by  S.  A.  Oardanier  and  others,  sub- 
stituted as  plaintUTs  against  Juan  (3elada. 
From  Judgment  for  defendant,  plaintiffs  ai>- 
peaL    Bevfersed  and  remanded. 

Duffy  &  Purdum,  of  Nogales,  and  E.  Wm. 
Kramer,  of  Phcenix,  for  appellants. 
Frank  J.  Barry,  of  Nogales,  for  appellee. 
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subjects  of  the  German  Emplf  e  and  alien  ene- 
mies of  the  United  States  abiding  outside  its 
territory;  that  prior  to  the  commraicement 
of  the  action  and  continuing  up  to  the  day  of 
the  trial  they  were  listed  by  the  government 
of  the  United  States  In  the  Enemy  Trading 
List  of  the  War  Trade  Board  of  the  United 
States ;  and  that  the  indorsement  and  trans- 
fer of  the  check  was  made  by  them  during 
the  pendency  of  the  war  between  the  United 
States  and  Germany  and  was  an  attempted 
contract  by  an  alien  enemy  of  the  United 
States,  and  therefore  void. 

A  demurrer  to  the  plea  in  abat«nent  was 
Interposed  and  overruled,  whereupon  testi- 
mony in  substantiation  of  the  plea  was  In- 
troduced, and  upon  this  the  court  made  the 
following  finding  of  fact: 

"Tb.it  at  the  time  of  filing  of  the  complaint 
by  Melcher  Sues.,  the  original  plaintiffs  in  said 
action,  said  Melcher  Sacs,  were,  and  are  now, 
German  subjects  and  alien  enemies  of  the 
United  States  of  America;  that  subsequent  to 
the  commencement  of  said  action  said  Melcher 
Sues,  transferred  and  assigned  their  interest 
in  the  subject-matter  of  said  action  to  the 
present  plaintiffs  herein,  who  on  motion  of 
counsel  for  said  Melcher  Sues,  were  substituted 
for  aaid  Melcher  Sues,  in  said  action." 


McAUSTER,  J.  This  action  was  institut- 
ed In  the  superior  court  of  Santa  Cruz  coun- 
ty, this  state,  to  recover  from  J.  Celada, 
defendant-appellee,  |6,130,  the  amount  of  a 
check  dated  August  2,  1919,  and  drawn  by 
him  on  the  First  National  Bank  of  Nogales, 
Ariz.,  In  favor  of  Octavlo  Gaxiola.  F.  Unger 
and  G.  B.  Burmister,  residents  of  Mazatlan, 
Slnaloa,  Mexico,  copartners  doing  business 
there  under  the  firm  name  and  style  of  Mel- 
cher Sues.,  were  the  original  plaintiffs,  but 
after  the  suit  was  Qled,  to  wit,  on  January 
24,  1921,  S.  A.  Gardanler,  Ignado  Soto,  and 
P.  J,  B.  Gonzales,  composing  a  co-partnership 
known  as  the  International  Commission  Com- 
pany, were  substituted  for  them,  upon  mo- 
tion of  Unger  and  Burmister,  the  check  hav- 
ing been  indorsed  to  them  on  November  29, 
1920,  by  Melcher  Sues.,  who  were  at  the  time 
of  the  filing  of  the  action  its  owners  and 
holders,  having  ttecome  such  in  the  due  course 
of  business  through  the  successive  indorse- 
ments of  Gaxiola  and  one  Eduardo  Amarlllas. 
In  their  complaint  Unger  and  Burmister  al- 
leged that  the  bank  refused  to  pay  the  check 
when  it  was  presented  for  that  purpose  on  or 
about  August  10,  1919,  because  the  drawer 
did  not  have  to  his  credit  sufficient  funds  to 
meet  it 

The  defense,  raised  both  by  plea  in  abate- 
ment and  by  answer.  Is  that  during  all  the 
times  mentioned  in  plaintiffs'  complaint  the 
United  States  and  the  German  Empire  were 
at  war  with  each  other,  and  that  F.  Unger 
and  G.  B.  Burmister,  from  the  date  the  check 
was  transferred  to  them  through  indorsement 
up  to  the  day  of  the  trial,  were  citizens  and 


From  this  the  conrt  concluded  as  a  matter 
of  law  that  at  the  time  the  complaint  wa» 
filed  the  plaintiffs  F.  Unger  and  G.  B.  Bur- 
mister had  no  standing  in  the  courts  of  the 
United  States,  and  that  their  successors  in 
Interest  or  indorsees,  the  present  plaintiffs, 
acquired  from  them  and  had  no  greater  rights 
than  they.  Thereupon  the  plea  In  abatement 
was  sustained  and  the  action  dismissed.  The 
assignments  are  based  on  these  two  orders, 
but  it  is  necessary  to  discuss  only  the  one 
sustaining  the  plea  in  abatement,  for  a  cor- 
rect disposition  of  it  is  decisive  of  the  case. 

Under  date  of  October  6, 1917,  the  Congress 
of  the  United  States  passed  an  act  entitled 
"Trading  with  the  Enemy  Act"  (U.  S.  Comp. 
St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  H 
3115V4a-3115%J).  which  defined  as  an  "ei»- 
my,"  among  others,  the  following: 

"(a)  Any  individual  •  •  •  of  any  nation- 
ality, resident  within  the  territory  *  •  •  of 
any  nation  •  •  •  with  which  the  United 
States  is  at  war,  or  resident  outside  the  United 
States  and  doing  business  within  such  terri- 
tory.   •    •    • 

"(c)  Such  other  individuals  •  •  •  as  may 
be  natives,  citizens,  or  subjects  of  any  na- 
tion •  •  •  with  which  the  United  States  is 
at  war,  •  •  •  wherever  resident  or  where- 
ever  doing  business,  as  the  President,  if  he 
shall  find  the  safety  of  the  United  States  or 
the  successful  prosecution  of  the  war  shall  so 
require,  may,  by  proclamation^  include  within 
the  term    •    •    •    'enemy.' "     ■ 

On  May  SI,  1918,  the  President  of  the  Unit- 
ed States  found  that  the  safety  of  the  United 
States  and  the  successful  prosecution  of  the 
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war  required  that  certain  other  persons  be 
included  "within  the  meaning  of  the  word 
'enemy*  for  the  purposes  of  the  Trading  With 
the  Enemy  Act'  and  of  such  trading,"  and  iB> 
sued  a  proclamation  designating,  among  oth- 
ers, the  following  as  enemies: 

"(4)  Such  other  individaals  or  body  or  class 
of  individaals  as  may  be  dtizens  or  subjects 
of  any  nation  with  which  the  United  States  is 
at  war  wherever  resident  outside  of  the  United 
States,  or  wherever  doing  business  ontside  of 
the  United  States,  who  are  or  may  hereafter 
be  included  in  a  publication  issued  by  the  War 
Trade  Board  of  tbe  United  States  of  America, 
entitled  'Enemy  Trading  list' "    40  Stat  1787. 

The  evidence  discloses  that  MelCher  Suca., 
the  copartnership  composed  of  F.  Unger  and 
G.  B.  Burmister,  the  original  plaintiffs  in  this 
case,  were,  in  pursuance  of  the  authority  con- 
ferred by  the  foregoing  proclamation,  placed 
on  the  Enemy  Trading  List  by  the  War  Trade 
Board  of  the  United  States,  but  that  on  April 
28,  1919,  acting  concurrently  with  the  proper 
authorities  of  the  associated  governments, 
the  War  Trade  Board  abolished  all  Enemy 
Trading  Lists  compiled  or  Issued  by  It  ex- 
cept as  they  referred  to  subjects  of  Germany 
or  Hungary.  But  on  July  14,  1919,  the  De- 
partment of  State,  to  which  tbe  President 
had  by  proclamation  granted  this  power,  is- 
sued, through  the  Chief  of  Its  War  Trade 
Board  Section,  in  the  following  language,  a 
general  license  to  trade  with  the  enemy: 

"Pursuant  to  the  power  vested  in  the  Presi- 
dent of  the  United  States  under  section  6  (a) 
of  the  Trading  with  the  Enemy  Act  and  by  the 
President  delegated  to  the  Department  of 
State,  the  Department  of  State,  acting  through 
the  War  Trade  Board  Section,  hereby  issues  a 
general  enemy  trade  license  to  all  persons  in 
the  United  States,  authorizing  said  persons,  for 
all  p.urposes  connected  with  the  provisions  of 
sections  3  (a)  and  S  (c)  of  the  Trading  with 
the  Enemy  Act,  on  and  after  July  14,  1919, 
to  trade  and  communicate,  as  defined  in  sec- 
tions and  3  (c)  of  said  act  with  persons  re- 
siding in  Germany,  and  to  trade  and  communi- 
cate with  all  persons  with  whom  trade  and 
communication  is  prohibited  by  the  Trading 
with  the  Enemy  Act" 

It  will  be  observed  that  the  license  contain- 
ed in  the  foregoing  and  issued  before  this 
case  was  instituted  or  the  cbecic  in  question 
dated,  drawn,  or  transferred  to  Melcber 
Suc&  anthorlzes  the  people  of  the  United 
States  to  trade  or  communicate  with  persons 
residing  in  Germany  as  well  as  with  all  per- 
sons with  whom  trade  and  communication 
had  theretofore  been  prohibited  by  the  Trad- 
ing with  the  Enemy  Act  The  authority  thus 
conferred  enabled  them  to  do,  after  July  14, 
1919,  what  they  bad  been  denied  the  right  to 
do  previous  thereto,  and  carried  with  It  the 
right  to  enforce  in  court  any  contract  enter- 
ed into  or  obligation  incurred  as  a  result  of 
any  business  transactions  consummated  in 
pursuance  thereof. 


"If  the  contract  on  wUch  the  suit  Is 
brought,"  says  Justice  Washington  in  Craw- 
ford T.  The  William  Pcnn,  Fed.  Case  No.  3372, 
"arise  directly  or  collaterally  out  of  a  trade 
licensed  by  tbe  sovereign  authority  of  the  gov- 
ernment in  whose  conrts  redress  is  songht, 
enemy  interest  in  the  subject  in  controversy 
will  not  defeat  the  action  depending  in  the 
name  of  the  subject  as  trustee.  •  •  •  The 
end  being  licensed^  the  ordinary  legitimate 
means  of  attaining  that  end  is  considered  as 
being  also  licensed.  *  •  •  Where  com- 
merce is  permitted  amongst  enemies,  contracts 
and  actions  founded  upon  them  are  permitted; 
for  who,'  [Bynkershoek]  asks,  'will  sell  and 
carry  goods  to  an  enemy,  without  the  right  of 
recovering  the  price  of  them,  and  what  hope 
can  there  be  of  recovering  that  price,  if  one 
cannot  judicially  compel  payment  from  his 
enemy  purchaser.'  In  cases  of  this  nature,  ia 
courts  proceeding  according  to  the  ravO  law, 
the  only  question  is:  Has  the  plaintiff  a  per- 
sona standi  in  judiclo?  Can  he  be  heard  as  a 
plaintiff  in  that  court?  Bynkershoek,  in  the 
above  quotation,  gives  the  answer.  The  right 
to  sue  and  to  compel  payment  is  a  necessary 
incident  to  his  right  to  trade  and  to  contract" 

It  is  appellee's  contention,  however,  that 
inasmuch  as  Unger  and  Burmister  were  Ger- 
man subjects,  and  the  United  States  was  still 
at  war  with  Germany  when  the  check  was 
presented  for  payment  and  this  action  insti- 
tuted, the  application  of  the  common-law  rule 
prohibiting  an  alien  enemy  from  suing  In  tbe 
courts  of  the  country  with  which  his  own 
country  is  at  war  compels  a  dismissal  of  the 
action.  But  the  Trading  with  the  Enemy  Act 
defines  enemies  for  tbe  purpose  of  trade  and 
fixed  their  status,  and  its  provisions  pn  that 
subject  are  exclusive  and  controlling,  since  it 
was  clearly  within  the  power  of  Congress  to 
do  this,  and,  if  this  act  had  the  effect  of 
modifying  tbe  common  law  in  any  x>articu- 
lar,  the  latter  would  necessarily  give  way. 
So,  whether  Unger  and  Burmister,  German 
subjects  residing  in  Mexico,  were  alien  ene- 
mies within  the  meaning  of  the  common  law. 
or  whether  they  came  within  the  exception  to 
that  rule  which  permits  an  alien  enemy  re- 
siding in  the  country  or  who  may  come  into 
it  by  license  of  ite  sovereign  to  maintain  an 
action,  is  immaterial,  since  the  license  "to 
trade  and  communicate  with  all  persons  with 
whom  trade  and  communication  la  prohibited 
by  the  Trading  with  the  Enemy  Act,"  Issued 
in  conformity  with  and  In  pursuance  of  thia 
act,  bad  tbe  effect  of  giving  them  tbe  right 
to  sue  in  tbe  courts  of  this  country  and  of 
setting  aside  by  Implication  any  rule  of  tbe 
common  law  which  may  have  denied  them 
such  right,  for  the  act  of  Congress  must  un- 
questionably govern  the  matter.  The  fact 
that  the  general  license  to  trade  wAs  issued 
during  the  existence  of  only  a  technical  state 
of  war  months  after  victory  had  l)een  won 
and  actnal  hostiUties  ceased,  when  tbe  reason 
for  the  rule  denying  enemies  the  rig^t  to  sue 
in  tbe  courts  of  thia  country  ao  longer  ap- 
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piled,  would  Indicate  that  It  was  the  Inten- 
tion of  the  government  that  the  business  of 
the  country  should  not  be  further  hampered 
by  such  restrictions. 

The  order  sustaining  the  plea  In  abatement 
upon  the  ground  that  the  original  idaintUfft 
were  alien  enemies,  and  therefore  without 
status  in  the  courts  of  the  country,  at  the 
time  the  action  was  filed,  as  well  as  that  dis- 
missing the  action,  was  error. 

The  Judgment  is  reversed,  and  the  case  re- 
manded for  further  proceedings  In  conformi- 
ty with  the  Tlewa  herein  expressed. 

ROSS,  0.  J.,  and  FLANIOAN,  J.,  concur. 


(24  Ariz.  191) 

SKAOGS  V.  STATE.     (No.  532.) 

(Supreme  Court  of  Arizona.    June  28,  1922.) 

1.  Bastards  «=>92— Appellate  JarisdMlon  must 
be  based  or  statutory  provlsloa. 

The  iariadiction  of  the  appellate  court  to 
consider  a  case  of  bastardy  mast  be  based  on 
statutory  provision. 

2.  Bastards  «s392— No  right  of  appeal  confer- 
red by  Paaal  Code. 

No  rigbt  of  appeal  in  bastardy  cases  is  con- 
ferred by  Pen.  Code  1913,  gf  1151-1163,  incln- 
sive,  because  under  the  express  terms  of  tlie 
bastardy  statute  the  prosecution  thereunder 
proceeds  upon  the  complaint  originally  filed 
by  the  woman  complainant  in  the  justice  court, 
and  section  1151  provides  for  an  appeal  only 
in  criminal  cases  presented  by  indictment  and 
information. 

3.  Bastards  «=>  1 9— Proceedings  ef  statute  olvll 
in  nature. 

The  bastardy  statute  is  civil  in  its  nature, 
and  the  proceedings  anthorized  tliereby  are 
governed  by  the  rules  applicable  to  civil  actions. 

4.  Statutes  «=>226— Construction  of  statutes 
adopted  from  another  state  adopted  with  stat- 
nte. 

The  Legislature  by  adopting  the  bastardy 
statute  from  the  state  of  Minnesota  adopted 
also  the  well-settled  constmction  placed  upon 
It  by  the  courts  of  the  state  from  which  the 
law  was  taken. 

5.  Statutes  «=9M8( I)— Bastardy  Law  Incorpo- 
rated In  Penal  Code  hehl  void  as  not  within 
title. 

The  Incorporation  of  Bastardy  Law  in  Pe- 
nal Code,  under  title,  "An  act  to  establish  a 
penal  code,"  violated  Const,  art.  4,  pt.  2,  {  13, 
as  embracing  within  the  title  quoted  a  subject 
and  matters  connected  therewith  not  express- 
ed in  the  title,  and  is  therefore  void. 

Appeal   from    Superior   Court,    Maricopa 
County;  R.  O.  Stanford,  Judge. 

O.  J.  Skaggs  was  convicted  of  bastardy, 
and  he  fcM>eals.    Dismissed. 


Baker  ft  Whitney,  of  Phceniz,  for  appel- 
lant. 

W.  J.  Oalbralth,  Atty.  Gen.,  and  George 
R.  Hill  and  F.  W.  Perkins,  Asst.  Attys.  (Sen., 
and  R.  B.  L.  Shepherd.  Ck>.  Atty^  of  Phoenix, 
for  the  State. 

FLANIOAN,  J.  In  proceedings  brought 
under  the  provisions  of  title  10,  pt  1  (sec- 
tions 389  to  881,  inclusive),  of  the  Penal  Code, 
entitled  "Bastards,"  the  appellant  was  ad- 
Judged  guilty  of  being  the  father  of  the  un- 
born child  of  an  unmarried  woman,  and  an 
order  was  accordingly  made  charging  him 
with  the  maintenance  of  such  child.  If  it 
should  be  bom,  and  requiring  him  to  give 
bond  to  secure  his  performance  of  such  Judg- 
ment and  order.  Thereafter  the  appellant 
moved  for  a  new  trial  and  In  arrest  of  Judg- 
ment, and  from  the  orders  denying  said  mo- 
tions, and  the  Judgment  and  order  of  the 
court  charging  him  with  the  maintenance  of 
the  child,  he  gave  notice  of  appeal  to  this 
court. 

The  appellant  has  made  and  argued  many 
assignments  of  error.  Including  an  assign- 
ment that  the  Judgment  and  order  of  main- 
tenance appealed  from  are  void  because  of 
the  unconstitutionality  of  the  Bastardy  Law 
for  conflict  with  section  13,  pt  2,  art  4,  of 
the  institution.  The  argument  on  that  as- 
signment iwesented  In  the  briefs  for  the  ap- 
pellant and  the  state  will  be  noticed  in  con- 
nection with  the  determinative  question  of 
whether  any  appeal  lies  to  this  court  from 
such  Judgment  and  order. 

[1]  Our  Jurisdiction  to  consider  this  case 
on  appeal  must  be  based  upon  the  authority 
of  some  statutory  provision.  Mohave  Coun- 
ty V.  Stephens,  17  Ariz.  165,  149  Pac.  670. 

[2]  No  right  of  appeal  is  conferred  by  the 
provisions  of  chapter  1,  title  11,  pt  2,  of  the 
Penal  Code  (sections  1151  to  1163,  inclusive), 
because  under  the  express  terms  of  the  Bas- 
tardy Law  prosecution  thereunder  proceeds 
upon  the  complaint  originally  filed  by  the 
woman  complainant  In  the  Justice  court  (see 
the  statute  and  State  v.  Brathovde,  81  Minn. 
501,  84  N.  W.  340);  and  the  Code  (section 
1151)  provides  for  an  appeal  only  in  criminal 
cases  prosecuted  by  indictmoit  or  informa- 
tion. 

Assuming  that  under  the  provisions  of 
paragraphs  1227,  1228,  of  the  Civil  Code,  an 
appeal  would  lie  from  such  Judgment  or  or- 
der as  rendered  In  a  civil  action  or  proceed- 
ing (paragraph  1226),  the  questions  are  di- 
rectly presented  whether  the.  bastardy  stat- 
ute provides  for  a  civil  action  or  proceeding, 
and  whether,  if  it  so  provides,  it  is  constitu- 
tional under  the  terms  of  section  18,  pt  2, 
art  4,  of  the  Constitution. 

Upon  the  .assumption  that  the  case  is  prop- 
erly in  this  court  on  appeal,  the  parties  have 
presented  the  constitutional  question  Just  re- 
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ferred  to,  and  we  shall  advert  to  audi  of 
the  arguments  offered  on  that  head  as  will 
aid  in  the  clear  development  of  the  matters 
necessary  to  the  decision  of  the  determina- 
tive question  of  oar  Jurisdiction. 

Section  13,  pt  2,  art  4,  of  the  C<nstltutl<Hi 
reads  as  follows: 

"Every  act  shall  embrace  bat  one  subject  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expreaeed  in  the  title;  but 
U  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall 
not  be  embraced  in  the  title." 

The  contention  is  that  the  title  nnder 
which  the  Penal  Code  was  enacted,  being 
"An  act  to  establish  a  penal  code,"  of  which 
Code  the  Bastardy  Act  is  a  part,  is  not  suf- 
ficiently comprehensive  to  embrace  the  law, 
inasmuch  as  proceedings  under  it  must  be  re- 
garded as  civil  in  character,  so  that  the  law 
can  constitutionally  have  no  place  in  the 
Penal  Code. 

t31  The  bastardy  statute  was  adopted  from 
the  Revised  Laws  of  Minnesota  1905,  being 
chapter  17  of  such  laws  (sections  1567  to 
1579,  inclusive),  and  for  all  practical  pur- 
poses is  a  substantial  >  rescript  of  such  chap- 
ter. This  Minnesota  act  has  been  on  the 
Statute  books  of  that  state  since  at  least 
the  year  1866,  appearing  In  the  Revision  of 
that  year  and  of  1878  as  chapter  17,  and 
has  been  many  times  construed  by  the  Su- 
preme Court  of  Minnesota.  Under  these  de- 
cisions there  is  no  doubt  that  the  proceedings 
authorized  by  this  statute  are  to  be  con- 
sidered civil  in  nature,  and  governed  by  the 
rules  of  procedure  applicable  to  civil  ac- 
tions. 

In  State  v.  Becht,  23  Minn.  1,  It  Is  said: 

"Onr  statute  upon  the  subject  of  bastardy 
seems  to  have  been  borrowed  from  the  state 
of  Wisconsin.  The  supreme  court  of  that  state, 
m  referring  to  proceedings  nnder  this  and  sim- 
ilar statutes,  correctly  say:  'They  are  not 
strictly  of  a  criminal  character,  tbongb  they 
have  always  been  coosidered  as  quasi  criminal, 
and  tlie  view  undoubtedly  taken  of  them  by 
courts  in  modem  times  is  that  they  are  neither 
wholly  civil  nor  wholly  criminal,  but  have  many 
of  the  features  and  inddents  of '  both.'  State 
V.  Jager,  19  Wis.  235,  and  cases  there  cited. 
Statutes  of  this  character  are  in  the  nature  of 
police  regulations,  having,  as  their  principal  ob- 
ject and  purpose,  the  enforcement,  upon  the 
putative  father  of  a  bastard  child,  of  the  moral 
and  natural  duty  resting  upon  him  to  furnish 
it  adequate  support  and  maintenance,  and  to 
Indemnify  the  community  against  its  becoming 
a  public  charge  and  burden.  Hawes  v.  Cooksey, 
13  Ohio,  242;  Musser  v.  Stewart,  21  Ohio  St. 
353;  liower  v.  Wallick,  25  Ind.  68,  followed 
and  approved  in  Bx  parte  Teague,  41  Ind. 
278.  The  infliction,  upon  the  father,  of  a  pun- 
ishment for  the  act  of  begetting  a  bastard  child, 
as  for  a  criminal  offense,  is  not  the  purpose  of 
our  statute,  nor  is  such  its  effect.  It  is  rather 
against  the  consequences  of  the  act,  both  as  re- 


spects the  diild  and  the  pnUic.tliat  its  pro- 
visions are  directed  and  intended  to  operate." 

It  has  accordingly  been  held  by  the  Min- 
nesota court  that  In  bastardy  proceeding* 
proof  beyond  a  reasonable  doubt  la  not  re- 
quired In  order  to  convict  the  defendant,  bnt 
merely  proof  by  a  preponderance  of  the 
evidence;  that  the  testimony  of  the  com- 
plainant, the  mother,  need  not  be  corrobo- 
rated by  other  evidence  (State  v.  Nichols, 
29  Minn.  357, 13  N.  W.  163) ;  that  the  county 
attorney  in  his  argument  to  the  Joty  is  at 
liberty  to  comment  upon  the  omission  of 
the  defendant  to  be  sworn  in  his  own  bdialf 
(State  V.  Snnre,  29  Minn.  132,  12  N.  W.  347); 
that  the  oath  prescribed  for  the  Jury  in  civil 
cases 'is  the  proper  one  in  such  proceedings 
(State  T.  Worthlngham,  23  Minn.  628);  that 
an  appeal  from  the  district  court  In  bastardy 
proceedings  is  to  be  effected  in  the  sanae 
manner  as  an  appeal  in  civil  actions  (State 
v.  Klltzke,  46  Minn.  343,  49  N.  W.  54) ;  and 
that  the  sufficiency  of  the  complaint  in  sacta 
actions  Is  to  be  determined  by  the  rules  ai>- 
pllcable  to  civil  causes  (State  v.  Bratbovde, 
81  Minn.  601,  84  N.  W.  340).  See,  also,  to 
the  same  effect  generally  the  cases  of  State 
V.  Hausewedell,  94  Minn.  177.  102  N.  W.  204; 
McKlttrick  v.  Gaboon,  89  Minn.  388,  95  N.  W. 
223,  62  L.  B.  A.  757,  99  Am.  St.  Rep.  606; 
State  V.  Nestaval,  72  Minn.  415,  75  N.  W. 
723;  State  v.  Wenz,  41  Minn.  196,  42  N.  W. 
933;  State  v.  EichmUler,  86  Minn.  240,  28  N. 
W.  503. 

[4]  The  constmction  of  the  act  so  made 
by  the  Minnesota  court  was  well  settled  at 
the  time  of  the  enactment  of  our  Penal  Code, 
and  as,  under  the  decisions  of  this  court,  the 
Legislature  of  this  state  by  adopting  the  law 
adopted  also  the  well-settled  construction 
placed  upon  it  by  the  conrts  of  the  state  from 
which  the  law  was  taken  (see  Territory  t. 
Delinquent  Tax  List,  8  Ariz.  117,  21  Pac.  768: 
Cheda  ▼.  Skinner,  6  Ariz.  196,  67  Pac.  64; 
Goldman  v.  Sotelo,  8  Ariz.  86,  68  Paa  558; 
Ellas  V.  Territory,  9  Ariz.  1,  76  Pac.  605.  11 
Ann.  Cas.  1153 ;  Anderson  ▼.  Territory,  9  Ariz. 
50,  76  Pac.  636;  Copper  Queen  C.  M.  Co.  ▼. 
Territory,  9  Ariz.  383,  84  Pac.  511;  Costco 
V.  Muheim,  9  Ariz.  422,  84  Pac.  906;  Terri- 
tory V.  C!opper  Queen  C.  M.  Co.,  13  Ariz. 
198,  108  Pae  960;  Pertlg  v.  State,  14  Aria. 
540,  133  Pac.  99),  it  Is  claimed  that  the  con- 
clusion follows  that  the  bastardy  act  Is  void 
under  the  constitutional  provisions  referred 
to.  In  further  support  of  this  contention, 
there  Is  cited  the  case  of  State  v.  Tie- 
man,  32  Wash.  294,  73  Paa  375,  98  Am  St. 
Rep.  854,  in  which  It  Is  held  that  the  Inclu- 
sion within  the  general  Penal  Code  of  the 
territory  of  Washington,  whidi  C!ode  was 
entitled,  "An  act  relative  to  crimes  and  pun- 
ishments, and  proceedings  in  criminal  cases^" 
of  a  statute  on  bastardy  offended  against  the 
act  of  Congress  providing  for  the  organiza- 
tion of  the  territory  of  Washington,  whldi 
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provided  that  "ererjr  latr  shall  embrace  bat 
one  object,  and  that  shall  be  expressed  In 
the  title,"  because  soCh  atatote  did  not  pro- 
vide for  a  criminal  proceeding.  After  re- 
ferring to  the  decisions  from  otha:  states  to 
the  effect  that  the  same  or  similar  statutes 
had  been  held  with  onlformlty  to  give  rise 
to  a  civil,  and  not  a  criminal,  liability,  the 
ooort  fdt  constrained  to  hold  that  the  stat- 
ute in  question,  being  dvU  in  character, 
oonld  not  lawfully  be  enacted  as  a  part  of  a 
general  enactment  having  f<»  its  title  a 
reference  to  criminal  objects  and  procedure 
only,  and  that  the  statute  was  repugnant  to 
the  constitutional  provision  referred  to,  and 
therefore  void. 

[i]  In  State  v.  Brandner,  21  N.  £>.  310. 
130  N.  W.  941,  it  is  held  that,  as  the  Bas- 
tardy Law  of  that  state  provided  for  the  ar- 
rest <of  the  defendant  at  public  expense 
npon  a  criminal  complaint,  in  criminal  pro- 
ceedings brought  in  the  name  of  the  state, 
and  for  his  imprisonment  if  he  failed  to 
obey  the  final  order  of  the  court,  the  pro- 
ceedings were  quasi  criminal,  at  least,  and 
the  inclusion  of  such  law  within  the  Code 
of  criminal  procedure  under  the  title,  "An 
act  to  establish  a  code  of  criminal  procedure 
for  the  state  of  North  Dakota,"  did  not 
violate  section  61  of  the  Constitution  of  that 
state,  to  the  effect  that  no  bill  should  embrace 
more  than  one  subject,  which  should  be  ex- 
pressed in  its  title.  This  case  dtes  and 
differentiates  the  decision  in  the  Tleman 
Case  on  the  ground  that  the  Bastardy  law 
of  Washingtcm,  under  the  holding  of  Its 
Supreme  Court,  was  in  truth  a  civil  proceed- 
ing. Both  cases — ^the  Tleman  Case  express- 
ly, and  the  Brandner  Case  by  implication— 
■  bold  that  the  incorporation  of  a  statute  pro- 
viding for  proceedings  of  a  purely  dvll  na- 
tdre  in  a  code  devoted  to  criminal  proceed- 
ings, and  enacted  under  a  title  embracing 
only  criminal  subjects  or  objects,  is  repug- 
nant to  the  paramount  law  of  these  Jurisdic- 
tions. 

These  decisions,  so  far  as  they  determine 
the  cdassification  of  a  bastardy  statute  as 
related  to  the  title  under  which  a  code  of 
•criminal  procedure  was  enacted,  are  of  little, 
if  any,  aid  in  the  determination  of  the  ques- 
tion we  are  now  considering.  This  is  true 
because  the  character  of  the  proceedings  pro- 
vided by  our  own  statute  seems  to  us  to  be 
foreclosed  by  the  Minnesota  decisions.  Un- 
■der  the  authority  of  the  Tleman  and  Brand- 
ner Cases,  if  the  rights  and  remedies  created 
and  conferred  by  our  statute,  and  the  pro- 
ceedings thereunder,  are  of  a  civil  nature, 
there  would  seem  to  be  no  escape  from  hold- 
.ing  the  statute  unconstitutional  as  violative 
of  oar  mandatory  constitutional  provision 
'that  every  act  shall  embrace  but  one  subject, 
-and  matters  properly  connected  therewith, 
-which  subject  shall  be  expressed  in  the  title. 


The  gravity  of  the  eonsqnences  following 
such  a  determination,  the  respect  we  owe 
to  the  lawmaking  power  as  a  co-ordinate 
branch  of  the  govemmoit  equally  bound  with 
us  to  obey  the  law,  and  the  necessity  of  up- 
holding all  enactments  of  that  power  where 
it  is  possible  so  to  do  admonish  us  that 
every  avenue  of  escape  from  the  ctmclusion 
of  invalidity  must  be  explored  before  pro- 
nouncing such  determination. 

We  therefore  inquire  whether  the  embodi- 
ment of  this  statute  in  the  Penal  Code  in 
any  wise  shows  the  Implied  legislative  intent 
to  adopt  the  Minnesota  construction  not  to 
have  existed,  or,  at  least,  whether  b;  "such 
incorporation  a  purpose  was  evinced  to  a/a 
far  modify  such  construction  as  to  place  the 
statute  in  harmony  with  the  other  enact- 
ments of  the  Penal  Code,  so  that  the  statute 
may  be  npheld. 

The  Penal  Code  of  this  state  is  divided 
Into  three  parts.  Part  1  relates  to  crimes 
and  punishments,  part  2  to  criminal  proce- 
dure, and  part  8  to  prisons  and  Jails.  The 
bastardy  statute  is  included  In  part  1,  and 
an  inspection  of  the  titles  of  that  part  of  the 
Code  (20  in  number)  discloses  that,  with  the 
exception  of  title  10  (the  Bastardy  Act),  the 
general  scope  and  purpose  thereof  is  to  de- 
fine and  denounce  certain  acts  and  omissions 
as  criminal  offenses,  and  to  provide  appropri- 
ate punishments  therefor  by  way  of  fine  and 
Imprisonment.  The  bastardy  statute  does 
not  in  terms  prohibit  or  denounce  any  act 
or  omission  as  a  crime,  nor  purport  to  au- 
thorize the  punishment  of  ahy  person  as  a 
criminal  offender. 

With  few  exceptions,  unimportant  to  be 
noted,  the  provisions  of  part  2  of  the  Penal 
Code  are  concerned  with  the  procedure  to 
be  bad  in  criminal  prosecutions.  None  of 
the  provisions  of  this  part  of  the  Code  have 
any  pertinency  to  a  proceeding  under  the 
bastardy  statute,  there  being  secured  to  the 
accused  in  such  proceeding  none  of  the 
guaranties  provided  by  our  Constitution  or 
by  the  Code  itself  in  favor  of  those  charged 
with  criminal  offenses. 

We  hare  already  seen  that  the  right  of 
appeal  from  the  Judgment  of  the  superior 
court  is  secured  to  the  defendant  in  proceed- 
ings prosecuted  only  by  indictment  or  in- 
formation (section  1151,  P.  C),  and  that 
therefore  the  defendant  in  this  case  may 
under  no  provision  of  the  Penal  Code  bring 
the  Judgment  and  order  of  the  court  below 
to  this  court  for  revision.  Article  2,  {  30,  of 
the  Constitution  provides  that  no  person 
shall  be  prosecuted  criminally  .In  any  court 
of  record  for  felony  or  misdemeanor  other- 
wise jthan  by  Information  or  indictment. 
And  by  section  24  of  the  same  article  It  is 
provided  that  in  criminal  prosecutions  the 
accused  shall  have  the  right  to  appeal  In  all 
This  failure  to  secure  to  the  d^end- 
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ant  in  a  bastardy  proceedings  any  of  the 
rights  accorded  by  the  Constitution  or  the 
Pmal  Code  to  those  charged  with  crime,  and 
the  other  attributes  of  the  proceedings  ad- 
verted to,  m&ke  it  plain  that  the  Bastardy 
Law  does  not  provide  for  criminal  proceed- 
ings as  such,  and  could  not  have  l>een  in- 
tended so  to  provide.  Whether  the  confine- 
ment of  the' defendant  imder  the  terms  of 
this  act  for  failure  to  furnish  the  recogni- 
zance, upon  being  held  to  answer  to  the  com- 
plaint by  the  Justice  of  the  peace,  or  by 
the  superior  court  upon  failure  to  pay  or 
to  secure  payment  of  moneys  as  required 
by  the  order  of  the  court  upon  or  after  final 
Judgment,  where  such  failure  is  not  due  to 
contumacy,  but  merely  to  the  actual  in- 
ability of  the  defendant  to  comply,  could  be 
in  any  event  properly  authorized,  may  be 
doubted.  See  State  v.  Reese,  43  Utah,  447, 
135  Pac.  270. 

Disregarding,  therefore,  mere  forms  and 
nomenclature,  and  looking  to  the  substance 
of  the  rights  and  remedies  conferred  by  the 
statute,  it  will  be  seen  that  the  only  feature 
of  the  bastardy  statute  which  may  be  sup- 
posed to  bring  it  within  the  category  of 
criminal  proceedings  Is  contained  in  those 
sections  thereof  which  authorize  the  Im- 
prisonment of  the  accused  upon  failure  to 
give  the  recognizance  required  by  law  for 
his  appearance  to  answer  the  charge  in  the 
superior  court,  or  failure  to  comply  with  the 
orders  of  the  superior  court  upon  or  after 
final  Judgment  of  conviction.  It  is  evident 
that  the  imprisonment  to  which  the  putative 
father  may  thus  be  subjected  is  not  referable 
to  the  proceeding  as  one  authorized  to  be 
brought  under  the  criminal  laws  of  this  state 
for  the  punishment  of  a  crime  or  offense,  and 
that  the  sole  reason  and  warrant  for  includ- 
ing what  is  manifestly  a  civil  proceeding  la 
the  Penal  Code,  incongruously  to  the  other 
terms  and  provisions  of  that  Code,  must  be 
based  upon  the  single  feature  of  the  formal- 
ly conferred  authority  to  imprison  the  ac- 
cused as  an  Incident  to  the  enforcement  of  a 
purely  civil  obligation,  the  actual  legal  ex- 
istence of  that  authority  being,  as  we  have 
seen,  in  some  doubt  if  the  failure  of  the  ac- 
cused to  comply  with  the  order  of  the  court 
be  other  than  contumacious.  It  follows  that 
the  incorporation  of  the  Bastardy  Law  In 
the  Penal  Code  can  by  no  stretch  of  construc- 
tion be  held  to  have  affected  or  modified  its 
essential  attributes  as  fixed  by  the  Minnesota 
decisions,  but  rather  that  the  divergencies 
of  the  Bastardy  Law  from  laws  concerned 
with  the  definition  of  acts  and  omissions  as 
crimes,  and  providing  the  procedure  for  the 
prevention  and  punishment  thereof,  have 
been  only  the  more  emphasized  by  the  mani- 


fest incongnilty  of  the  Bastardy  Law  there- 
with. 

It  seems  incontrovertible,  therefore,  that 
the  Bastardy  Act,  viewed  as  a  whole,  is  an 
attempted  authorization  of  proceedings 
against  the  father  of  a  bastard  child  to  en- 
force the  natural  obligation  he  is  under  to 
support  and  provide  for  his  Illegitimate  off- 
spring, and  that  the  infiiction  upon  him  of  a 
punishment  for  the  act  of  begetting  such  child, 
or  for  failure  to  comply  with  any  order  of 
the  court  made  in  such  proceeding  as  for  a 
criminal  offense,  is  not  the  inirpose  of  the 
statute,  nor  is  such  its  effect;  that  in  such 
proceedings  proof  of  the  guilt  of  the  putative 
father  is  not  required  to  be  made  beyond  a 
reasonable  doubt,  but  may  be  shown  by  a 
mere  preponderance  of  the  evidence;  that 
the  failure  of  the  defendant  to  take  the  stand 
in  his  own  behalf  may  be  commented  upon 
by  the  county  attorney  as  In  civil  actions; 
that  the  sufficiency  of  the  complaint  is  to  be 
determined  by  the  rules  applicable  to  dvll 
causes;  that  the  testimony  of  the  prosecutrix 
need  not  be  corroborated  by  other  evidence; 
that  no  act  or  omission  of  the  defendant  Is 
by  such  act  denounced,  defined  nor  made 
punishable  as  a  crime,  and  that  the  provi- 
sions of  our  Constitution  and  statutes  in 
favor  of  persons  accused  of  crime  cannot  be 
extended  to  the  case  of  the  defendant  In  a 
bastardy  proceeding,  but  that,  on  the  con- 
trarj",  there  are  expressly  withheld  from  him 
the  specific  constitutional  guaranties  to  an  ac- 
cused person  in  a  criminal  case  of  the  right 
to  appeal  from  a  Judgment  against  him,  and 
the  right  also  to  be  prosecuted  by  indictment 
or  information  under  the  procedure  estab- 
lished by  the  Penal  Code. 

We  are  therefore  compelled  to  hold  that 
title  10,  pt.  1,  of  our  Penal  Code,  denom- 
inated "Bastards,"  Is,  because  of  the  rights 
and  remedies  it  attempts  to  create,  and  in  its 
incidents,  attributes,  and  consequences,  mani- 
festly a  civil  proceeding;  that  Its  character 
as  such  renders  It  inconsistent  with  the  title 
of  the  Penal  Code,  both  as  tested  by  the 
language  and  meaning  of  the  title  itself  and 
by  the  remaining  provisions  of  the  Penal 
Code  incongruous  with  the  bastardy  statute; 
that  the  incorporation  of  the  Bastardy  Law 
in  such  Code  under  the  title,  "An  act  to  es- 
tablish a  penal  code,"  is  so  clearly,  and  un- 
mistakably a  violation  of  section  13,  pt.  2, 
art.  4,  of  the  Constitution,  as  embracing 
within  the  title  quoted  a  subject,  and  matters 
connected  therewith,  not  expressed  in  the 
title,  as  renders  the  bastardy  statute  void. 

The  appeal  is  therefore  dismissed  for  lack 
of  Jurisdiction. 

ROSS,  0.  J.,  and  McALISTER,  3^  concur. 
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PEOPLE  V.  LEW  FAT.    (Cp.  2400.) 

(Supreme  Gonrt  of  California.    Joly  S,  1922.) 

1.  Criminal  law  «s>407(l)— Deoeased'a  ao- 
cBsatory  statements  In  defendant's  presence 
properly  admitted  to  show  letter's  acts  and 
conduct  on  hearino  them. 

In  a  prosecutirai  for  murder,  acensator; 
statements  by  deceased  in  the  presence  and 
hearini;  of  defendant,  who  made  no  reply,  were 
properly  admitted,  not  as  evidence  of  the  truth 
of  the  facts  stated,  but  to  show  defendant's 
acta  and  conduct  on  hearing  such  accusations. 

2.  Criminal  law  $=>l  1 37(5)— Defendant  can- 
not  oonplain  of  refusal  to  strike  hearsay 
testimony  elicited  by  his  own  counsel  by 
Improper  cross-examination. 

In  a  prosecution  for  murder,  where  de- 
fendant's counsel,  on  cross-examination  of  a 
police  officer,  who  had  not  testified  in  chief  re- 
specting defendant's  membership  in  a  Chinese 
tong,  invited  him  to  give  a  general  dissertation 
on  tongs  before  asking  him  whether  defendant 
was  a  member  of  a  particular  tong,  to  which  he 
replied  that  he  had  always  understood  him  to 
be  a  member  and  was  informed  by  an  officer 
thereof  that  he  had  been  expelled  after  the 
shooting,  and,  after  a  motion  to  strike  out 
such  testimony  as  hearsay  was  denied,  per- 
sisted in  pursuing  such  inquiries  on  the  ex- 
press assumption  of  defendant's  membership 
therein,  defendant  could  not  complain  of  the 
court's  refusal  to  strike  out  the  testimony. 

3.  Criminal  law  &=>730(8)— Refusal  to  direct 
Jury  to  disregard  state's  attorney's  remarks 
as  to  existence  and  location  of  bullet  hole 
near  place  of  homicide  held  not  erroneous. 

In  a  prosecution  for  murder,  where  a  dia- 
gram showing  a  bullet  hole,  the  existence  of 
which  defendant  claimed  was  not  shown,  in  or 
near  a  door  of  the  room  in  which  the  shooting 
took  place,  was  in  evidence  and  being  exhibited 
to  the  jury  when  objection  was  made  to  re- 
marks relative  to  the  fact  and  location  thereof 
by  the  state's  attorney  and  the  jury  had  in- 
spected the  premises  with  particular  regard  to 
its  location,  the  court  did  not  err  in  refusing 
to  direct  the  jury  to  disregard  such  remarks; 
defendant  not  being  injuriously  affected  thereby. 

4.  Criminal  law  «=»829(l 2)— Refusal  to  give 
Instruction  substantially  covered  by  those 
given  not  erroneous. 

In  a  prosecution  for  murder,  where  the 
court  gave  instructions  in  the  usual  and  ap- 
proved forms  that  defendant's  guilt  must  be 
proved  to  a  moral  certainty  and  beyond  a  rea- 
sonable doubt  and  clearly  and  correctly  charged 
aa  to  the  presumption  of  innocence,  its  refusal 
to  give  requested  instructions  with  respect 
thereto  in  more  diffuse  and  amplified  forms  was 
not  error. 

6.  Homicide  «=»2S3(2)— Evidence  heW  suffl- 
dent  to  sustain  conviction. 

Evidence,  though  circumstantial,  held  suffi- 
cient to  sustain  a  conviction  of  murder  in  the 
first  degree. 


LEW  FAT  881 

P.) 

In  Bank. 

Appeal  from  Superior  (Tonrt,  Clt;  and 
County  of  San  Francisco;  Louis  H.  Ward, 
Judge. 

Lew  Fat  was  convicted  of  murder  in  the 
first  degree,  and  he  appeals.     Affirmed. 

George  R.  Perkins  and  R.  Porter  Ashe, 
both  of  San  Francisco,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Biordan, 
Deputy!  Atty.  Gen.,  Matthew  Brady,  DisU 
Atty.,  Stanislaus  A.  Riley,  Asst.  Dist.  Atty., 
and  Harry  E.  Michael,  Special  Prosecutor, 
all  of  San  Francisco,  for  the  People. 

PER  CURIAM.  The  appeUant  herein  was 
convicted  of  murder  in  the  first  degree;  his 
crime  consisting  in  the  alleged  slaying  of 
one  Lum  Bing,  an  elderly  Chinese,  in  a 
building  in  Chinatown  in  the  city  and  coun- 
ty of  San  Francisco,  on  the  afternoon  of  May 
18,  1921.  He  at^teals  from  the  judgment 
following  such  conviction  and  urges  several 
grounds  of  error  upon  bis  said  appeal. 

[1]  His  first  ground  of  alleged  error  is 
that  the  trial  court  erred  in  the  admissicm  of 
evidence  of  certain  accusatory  declarations 
made  by  the  dying  decedent  in  the  presence 
of  the  arresting  officers  and  of  the  defend- 
ant, and  of  the  acts  and  conduct  of  the  lat- 
ter at  the  time  such  accusations  were  made. 
The  first  of  these  occurred  within  a  few 
moments  after  the  deceased  had  been  shot 
and  mortally  wounded  and  after  the  defend- 
ant had  been  arrested  within  a  short  dis- 
tance of  the  scene  of  the  crime  with  a  dis- 
charged and  still  smoking  weapon  in  his 
hand.  The  arresting  ofticer  took  the  de- 
fendant into  the  presence  of  the  wounded 
man,  and  he  testified  that  when  the  latter 
saw  the  defendant  he  pointed  his  finger  at 
him  and  said  in  the  English  language,  "That 
mau  shot  me,"  to  which  accusation  the  de- 
fendant made  no  reply.  A  short  time  there- 
after, when  the  mortally  wounded  man  had 
been  taken  to  the  harbor  emergency  hospi- 
tal, the  defendant  and  an  alleged  accom- 
plice were  again  brought  into  his  presence, 
and,  when  asked  by  one  of  the  arresting  of- 
ficers who  shot  him,  the  dying  man  pointed 
at  the  defendant  and  said  in  English,  "That 
was  the  man."  To  all  of  this  evidence  the 
defendant  objected  on  the  ground  that  it 
was  not  shown  that  the  defendant  imder- 
stood  the  English  language.  He  urges  the 
same  objection  here,  but  the  record .  before 
us  does  not  sustain  him  in  that  regard. 
Prior  to  the  introduction  of  the  evidence 
thus  objected  to,  a  police  officer  had  testi- 
fied to  having  held  conversations  at  various 
times  with  the  defendant  in  English  and  to 
having  received  replies  in  that  language. 
Another  officer  had  also  testified  to  numer- 
ous occasions  in  which  he  had  spoken  to 
the  defendant  in  English  and  received  re- 
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piles  from  blm  in  that  language,  lliere  was 
also  some  testimony  to  the  effect  that  dur- 
ing the  trial  of  the  cause  the  defendant  and 
his  attorney  held  conferences  In  the  court- 
room in  the  Elnglish  language.  This  evi- 
dence brings  the  case  fully  within  the  rule 
laid  down  by  this  court  in  People  t.  Ong 
Mon  Foo,  182  CaL  697,  wherein  upon  a  much 
less  satisfactory  showing  of  a  know;ledge 
of  the  English  language  on  the  part  of  the 
defendant  in  that  case  this  court  held  that 
the  evidence  of  accusatory  statements  made 
by  the  deceased  in  the  presence  and  hear- 
ing of  the  defendant  were  properly  admitted 
in  evidence  for  the  limited  puriMse  for  which 
this  class  of  evidence  is  admissible.  It  Is 
to  be  noted  that  the  trial  court  In  Its  In- 
structions to  the  jury  herein  carefully  lim- 
ited the  purpose  for  which  such  evidence 
was  admissible  and  was  to  be  considered  by 
the  jury,  viz.  not  as  evidence  of  the  truth 
of  the  facts  stated  In  the  accusation,  but 
only  for  the  purpose  of  showing  the  acts 
and  conduct  of  the  defendant  in  the  pres- 
ence of  the  accusation.  The  action  of  the 
trial  court  was  not  erroneous  In  the  admis- 
sion of  this  evidence  for  the  purpose  to 
which  it  was  thus  confined. 

[2}  The  next  contention  of  the  appellant 
is  that  the  trial  court  committed  prejudldal 
error  in  refusing  to  strike  out  as  hearsay 
certain  evidence  given  by  a  police  officer  as 
to  defendant's  membership  in  the  Suey  Sing 
Tong.  The  evidence  and  ruling  of  the  court 
thus  assailed  arose  during  the  cross-exam- 
ination of  a  police  o£Bcer  by  counsel  for  the 
defendant,  who  asked  the  witness  this  ques- 
tion: "Q.  Do  you  know  whether  this  de- 
fendant is  a  member  of  the  Suey  Sing 
Tong?"  It  is  to  be  noted  that  the  witness 
who  was  asked  this  question  had  given  no 
testimony  upon  his  examination  in  chief  re- 
spectlhg  the  defendant's  membership  in  the 
Suey  Sing  Tong;  his  only  reference  to  this 
particular  society  consisting  in  the  state- 
ment that  he  had  once  seen  the  defendant 
in  a  building  belonging  to  this  society  and 
had  held  some  conversation  with  him  there. 
It  is  thus  evident  that  the  question  was  not 
cross-examination,  but  was  apparently  an 
independent  Inquiry  upon  the  part  of  the 
defendant's  counsel  for  the  purpose  of  learn- 
ing what  knowledge  the  witness  had  of  the 
defendant'9  membership  in  this  particular 
tong.    The  answer  of  the  witness  was: 

"I  have  always  understood  him  to  be  a  mem- 
ber of  the  Suey  Sing  Tong  and  in  fact  I  was 
informed  by  •  •  •  Tom  Wah,  member  of 
the  Suey  Sing  Tong  and  also  one  of  its  officers, 
that  following  the  shooting,  this  man  [the  de- 
fendant] was  thrown  out  of  the  society." 

The  defendant's  counsel  moved  to  strike 
out  this  answer  as  hearsay,  which,  after 
some  discussion,  the  court  denied.  Preced- 
ing this  question  and  answer,  the  defend- 


ant's counsel  had  Invited  the  witness  to  give 
a  general  dissertation  as  to  wliat  Chinese 
tongs  were  and  as  to  the  nature  and  quali- 
ties of  their  membership  and  their  porpoaes 
la  general.  After  the  foregoing  question 
had  been  asked  and  answered  and  said  mo- 
tion made  and  denied,  the  defendant's  coun- 
sel persisted  In  pursuing  these  inquiries  up- 
on the  express  assumption  of  the  defendant's 
membership  in  this  particular  toag.  Under 
the  foregoing  drcnmstances,  the  entire  in- 
quiry of  the  defendant's  counsel  being  an 
excursion  outside  the  limits  of  cross-exami- 
nation, and  being  in  part  predicated  at  least 
upon  the  assumption  of  the  defendant's 
membership  in  this  tcmg,  we  fall  to  see . 
what  basis  of  complaint  he  can  have  over 
this  bit  of  hearsay  evidence  elicited  on  his 
own  initiative  and  in  the  course  of  an  in- 
quiry which  was  not  properly  cross-exami- 
nation, and  which,  In  the  main,  called  for  in- 
formation  on  the  part  of  the  witness  which 
was  in  the  nature  of  things  chiefly  hearsay. 

[3]  The  next  contention  of  the  appellant 
is  that  the  trial  court  was  in  error  in  its 
refusal  to  direct  the  jury  to  disregard  cer- 
tain remarks  made  by  the  deputy  district 
attorney  with  respect  to  the  fact  and  loca- 
tion of  a  certain  bullet  hole  in  or  near  a 
door  of  the  room  in  which  the  shooting  of 
the  deceased  bad  taken  place,  and  in  the 
drawing  of  certain  inferences  by  him  from 
the  fact  and  location  of  the  said  bullet  hole 
at  said  point.  The  appellant  claims  that 
there  was  no  showing  of  the  existence  of 
any  such  buUct  hole,  but,  in  the  colloquy 
which  occurred  between  defendant's  coun- 
sel and  the  court  at  the  time  of  making  the 
objection.  It  appeared  that  there  was  in  evi- 
dence, and  then  being  exhibited  to  the  Jury, 
a  diagram  of  the  premises  upon  whidb  a 
bullet  hole  at  the  indicated  point  was  shown, 
and  It  was  upon  this  showing  that  the  trial 
court  allowed  the  deputy  district  attorney 
to  proceed  with  his  argument.  The  record 
also  discloses  that  the  Jury  had  been  taken 
to  the  premises  and  had  inspected  the  same 
with  particular  regard  to  the  location  of 
the  bullet  hole.  This  being  so,  it  is  appar- 
ent that  the  defendant  could  not  have  been 
Injuriously  affected  by  any  remarks  or  Inffer- 
ences  which  the  prosecuting  officer  might  in- 
dulge in  with  respect  to  a  nonexistent  bullet 
hole.  If  such  were  the  fact.  We  see  no  error 
in  the  action  of  the  trial  court  in  refusing  to 
give  the  requested  direction  to  the  jury. 

[4]  The  appellant's  next  cbntention  is  that 
the  trial  court  erred  in  its  refusal  to  give 
certain  instructions  requested  by  the  de- 
fendant The  first  group  of  these  inatrac- 
tions  whidt  the  appellant  insists  shonld 
have  been  given  undertake  to  set  forth  In 
various  forms  the  familiar  rule  that  the 
guilt  of  the  defendant  must  be  proved  to  a 
moral  certainty  and  beyond  a  reasonable 
doubt.    The  reason  assigned  by  the  judge  of 


Digitized  by 


Google 


CaL) 


MICOLOS  HEBNANDEZ  ft  CO.  v.  W.  T.  WELISCH  A  00. 
(J07  p.) 


88S 


the  trial  court  for  bis  refusal  to  give  these 
fnstructicms  were  that  they  liad  be«i  glvefi 
bi  substance  elsewhere  In  the  g«ieral  body 
of  bis  Instructions.  The  record  fully  bears 
out  this  assertion  as  to  eacb  one  of  these 
Instructions,  showing  them  to  have  been 
framed  and  given  in  the  usual  and  ordinary 
and  approved  forms  of  expression  of  the 
rule.  Ttie  defendant  was  entitled  to  no 
more  than  this.  The  next  group  of  liis  re- 
quested instructions  which  the  defendant 
claims  should  have  been  given  refer  to  the 
presumption  of  innocence  to  the  benefit  of 
which  the  defendant  was  entitled  throu^- 
out  his  trial  and  up  to  the  moment  of  the 
determination  by  the  jury  of  his  guilt  or 
innocence.  But  an  examination  of  the  in- 
structions which  the  court  gave  discloses 
that  it  covered  the  entire  matter  of  these 
instructions  with  a  clear,  concise,  and  cor- 
rect diarge.  It  was  not  required  to  repeat 
the  rule  in  the  more  diflhise  and  amplified 
form  of  the  defendant's  requested  instruc- 
tions. 

l$]  Finally,  the  appellant  contends  that 
the  evidence  is  insufficient  to  sustain  the 
verdict,  but  as  to  this  point  the  appellant 
concedes  that  the  evidence  is  substantially 
conflicting  as  to  the  main  circumstances  of  the 
case  upon  which  the-  appellant's,  conviction 
rests.  In  view  of  the  fact,  however,  that  this 
is  a  capital  case,  we  have  carefully  scruti- 
nized the  record  and  are  entirely  satlsfled 
that  the  evidence  sustains  the  verdict  With- 
out attempting  to  review  all  of  the  facts  elic- 
ited at  the  trial,  a  single  set  of  circumstances 
may  be  adverted  to  as  indicating  the  seri- 
ousness of  the  cajse  against  the  defendant 
The  deceased,  an  aged  and  InotFensIve  Chi- 
nese, living  with  his  wife  in  a  building  in 
San  Francisco's  Chinatown,  and  seldom 
leaving  his  own  room  except  to  go  to  an- 
other room  in  the  same  building  to  play 
with  two  little  ctiildren  who  lived  there, 
was  going  from  or  returning  to  his  own 
room  aa  the  afternoon  on  the  day  of  Ills  mur- 
der, when  he  was  shot  six  times  through  the 
body.  At  the  report  of  these  shots  two  po- 
lice officers,  who  happened  to  be  passing  the 
building,  rushed  in  and  dashed  up  the  stairs, 
at  the  top  of  which  they  met  two  Chinese, 
each  with  a  revolver  in  his  hand.  One  of 
these  pointed  his  weapon  at  the  approach- 
ing officers,  who  promptly  knoclced  him 
down  and  arrested  him.  The  other  defend- 
ant the  defendant  herein,  threw  away  his 
still  smoking  revolver  just  before  his  ar- 
rest, whidi,  being  recovered,  was  found  to 
be  still  hot  and  smoking,  with  all  of  its 
cartridges  exploded,  and  which  weapon  was 
also  found  to  be  of  the  same  caliber  as  tliat 
with  which  the  deceased  had  been  mortally 
wounded.  Wtien  taken  immediately  into  the 
presence  of  the  victim  he  was  identified  by 
him  as  the  man  who  bad  shot  him,  to  which 


aocnsatton  he  made  no  reply.  There  were 
many  other  circumstances  tending  to  show 
the  defendant's  motive  for  the  conunls8l<»i  of 
the  crimen  while  his  explanations  of  his 
I»'esenc8  with  a  smoking  revolver  so  near 
the  place  and  moment  of  the  homicide  were 
neither  probable  nor  convincing.  The  evi- 
dence, while  circumstantial,  was  overwhelm- 
ing as  to  the  defendant's  puilt  of  the  crime 
The  judgment  is  affirmed. 

SHAW,  C.  J.,  and  LAWLOK,  WILBUB. 
LBNNON,  SliOANE,  and  WASTE,  JJ.,  and 
RICHARDS,  Justice  pro  tem.  concur. 


(US  Cal.  14») 
NICOLAS  HERNANDEZ  &  CO.  V.  W.  T. 
WELISCH  &  CO.     (S.  F.  9941.) 

(Snprema  Court  of  California.    Jons  15, 1922.) 

1.  Broken  «=s>66  —  Under  oontract  between 
broker  la  Porto  Rloo  and  broker  In  United 
States,  former  bald  entitled  to  share  In  com- 
missions on  sales  made  in  United  States. 

Under  a  contract  between  plaintiff  broker 
in  Porto  Bico  and  defendant  broker  in  United 
States,  plaintiff  "to  receive  your  share  of  the 
profits  on  all  orders  received  directly  or  indi- 
rectly from  your  territory,"  plaintiff  was  enti- 
tled to  its  share  of  commisBioDs  earned  by  de- 
fendant on  sales  to  the  Porto  Rico  Food  Com- 
mission, thongh  the  execution  of  the  contracts 
on  the  part  of  such  purchaser  were  made  with- 
in the  United  States. 

2.  Brokers  «=366— Brokers  held  to  share  equal- 
ly In  profits  under  contract 

Under  a  contract  between  two  brokers  deal- 
ing in  rice,  whereby  one  of  them  was  to  receive 
"five  cents  per  pocket  of  100  pounds,  which  is 
one-half  of  oar  profit  as  soon  as  we  receive 
same  from  the  seller,"  held  that  the  brokers 
intended  that  there  should  be  an  equal  division 
of  the  commission  where  it  amounted  to  less 
than  10  cents  per  pocket  the  brokerage  usnaUy 
received. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss,  Judge. 

Action  by  Nicolas  Hernandez  &  Co.  against 
W.  T.  Welisch  &  Co.  From  a  Judgment  for 
part  of  the  relief  demanded,  plaintUT  ap- 
peals.   Reversed,  with  directions. 

Hadsell,  Sweet  &  Ingalls,  of  San  Francis- 
co, for  appellant 

Percy  B.  Towne,  of  San  Francisco,  for  re- 
spondent 

PER  CURIAM.  We  approve  the  condo- 
sion  of  the  District  Court  of  Appeal  in  this 
case  that,  under  the  contract  made  between 
the  plaintill  and  the  defendant,  the  piaintUf's 
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share  of  the  profits  on  orders  received  di- 
rectly or  Indirectly  from  tbe  Island  of  Porto 
Rico  was  not  to  be  more  than  one-half  of  the 
amount  of  commissions  or  profits  received  by 
the  defendant  In  making  the  calculation, 
however,  the  District  Conrt  indnded,  as  a 
part  of  the  profits,  the  sum  of  $650,  being  6^ 
cents  per  podtet  on  100  pounds  on  tbe  sale 
of  10,000  pockets  made  on  June  16,  1918. 
It  appears  from  the  findings  that  the  defend- 
ant did  not  receive  $650,  either  as  commis- 
sions or  as  profits,  on  that  sale,  but  received 
only  one-half  thereof;  that  is,  $325.  The 
result  is  that  the  computation  made  by  the 
District  Court  of  Appeal  allows  the  plalntifF 
$162.50  in  excess  of  the  amount  it  is  entitled 
to.  The  opinion  stated  that  the  amount 
shown  by  the  findings  as  due  to  the  plaintlfT 
was  $3,325 ;  that  being  one-half  of  the  total 
sum  of  $6,650.  It  should  have  stated  that 
the  amount  for  which  the  plaintiff  was  en- 
titled to  Judgment  was  the  sum  of  $3,162.50, 
being  one-half  of  $6,325,  which  the  findings 
show  to  be  the  total  amount  received  by  de- 
fendant, and  that  he  was  entitled  to  interest 
on  $2,000  thereof  at  7  per  cent  per  annum 
from  May  10,  1918,  and  interest  on  the  bal- 
ance from  the  date  of  the  commencement  of 
the  action.  With  this  modification,  the  opin- 
ion of  the  District  Court  is  adopted.  Ex- 
cepting the  last  paragraph  thereof,  which,  as 
above  stated,  we  find  erroneous,  the  remain- 
der of  the  opinion  is  as  follows: 

"This  is  an  appeal  by  plaintiflf  from  a  jndg- 
ment  in  its  favor  in  the  sum  of  $2,420;  its  con- 
tention being  tltat  the  judgment  should  have 
been  for  a  greater  sum. 

"Both  the  plaintiff  and  tbe  defendant  are  rice 
brolcers;  tbe  former  doing  business  in  t^e 
island  of  Porto  Rico,  and  the  latter  in  San 
Frandsco,  Cal.  They  entered  into  a  written 
contract  hj  which  the  plaintiff  agreed  to  con- 
duct in  Porto  Rico  a  branch  office  of  and  for 
the  defendant,  the  contract  being  in  the  form 
of  a  letter  addressed  by  the  defendant  to  the 
plaintiff,  the  terms  of  which  the  latter  accept- 
ed. Among  the  provisions  of  said  contract 
were  the  following: 

"  'Division  of  profits.  On  all  sales  confirmed 
by  us  we  will  allow  you  5  cents  per  pocket  of 
100  pounds,  which  is  one-half  of  our  profit  as 
soon  as  we  receive  same  from  seller. 

"  'Exclusive  arrangement  It  is  agreed  that 
you  will  not  offer  rice  from  any  other  source 
than  ours  with  the  present  exception  of  South- 
em  rice  (La.  Tex.  Ark.).  •  •  •  We,  in  turn 
will  not  offer  rice  in  your  territory  (hereinafter 
described)  excepting  through  you.  You  to  re- 
ceive yonr  share  of  the  profits  on  all  orders 
received  directly  or  indirectly  from  your  terri- 
tory. 

"  'Territory.  Tour  territory  will  be  the  en- 
tire island  of  Porto  Rico.' 

"According  to  tbe  findings  of  the  court  the 
defendant  during  the  existence  of  this  contract 
as  broker,  sold  to  the  'Porto  Rico  Food  Com- 
mission, of  San  Juan,  Porto  Rico,'  four  several 
lots  of  rice,  namely,  40,000  pockets  on  Novem- 
ber 2,  1917,  two  lots  of  20,000  pockets  each 


on  April  22,  1918,  and  10,000  pockets  oa  Jane 
iS,  1918,  and  received  as  brokerage  on  miA 
sales  a  total  sum  of  $6,660,  being  $2,000  oa 
each  of  the  three  lota  first  enumerated,  and 
$650  upon  the  last  It  credited  the  account  of 
plaintiff  with  one-half  the  brokerage  so  received 
upon  the  second  and  third  of  said  lots,  which 
it  claims  to  have  done  by  error,  and  refused  to 
pay  the  plaintiff  either  the  amount  so  credited 
or  any  part  of  the  brokerage  received  upon  tht 
remaining  two  lots.  The  court  also  found  tliat 
the  contracts  for  the  sale  of  said  four  lots  of 
rice  were  made  and  executed  by  the  seller  and 
an  officer  of  said  Porto  Rico  Food  Commission, 
of  San  Juan,  Porto  Rico,  within  the  liordera 
of  the  United  States,  and  were  negotiated  b; 
defendant  without  assistance  from  the  plaintiff. 

"As  a  conclusion  of  law  from  the  facts  so 
found  the  trial  court  decreed  that  the  plaintiff 
was  entitled  to  judgment  for  $2,000,  with  in- 
terest thereon  from  the  10th  day  of  May,  1918 
—the  date  upon  which  the  defendant  had  cred- 
ited the  plaintifTa  account  with  said  sum,  and 
judgment  was  accordingly  entered.  Thereafter 
the  plaintiff  moved  to  set  aside  and  vacate  said 
judgment  and  for  an  order  entering  another 
and  different  judgment,  upon  the  ground  that 
the  conclusions  of  law  upon  which  it  was  enter- 
ed were  not  consistent  with  and  not  supported 
by  the  findings  of  fact  This  motion  was  de- 
nied, and  the  sole  question  on  this  appeal  is 
whether  the  judgment  entered  waa  correct  in 
view  of  the  court's  finding  as  to  the  facts  in  the 
case. 

( I  ]  "It  seems  dear  to  us  that  the  fonr  sales 
above  referred  to  come  within  the  terms  of  the 
contract  They  were  made  to  the  'Porto  Rico 
Food  Commission,  of  San  Jnan,  Porto  Rico'; 
and  although  the  execution  of  the  contracts  on 
the  part  of  said  purchaser  was  made  within  the 
territory  of  the  United  States  by  one  of  its  of- 
ficers, the  provision  of  the  contract  giving  to 
the  plaintiff  the  right  to  share  with  tbe  defend- 
ant 'the  profits  on  all  orders  received  directly 
or  indirectly'  from  its  territory  would  seem  to 
be  designed  to  cover  a  sale  made  under  these 
drcumstances.  That  this  is  the  true  construc- 
tion of  the  contract  is  strongly  suggested  by 
the  action  of  the  defendant  in  crediting  the 
account  of  the  plaintiff  with  one-half  the  bro- 
kerage on  two  of  these  sales,  and  the  fact  that 
it  afterwards  changed  its  mind  would  not  affect 
the  plaintiff's  right  And  in  any  event  these 
four  sales  having  been  made  under  precisely 
similar  conditions.  If  the  plaintiff  was  entitled 
to  recover  upon  two  of  them  (as  the  court 
found),  its  right  to  recover  upon  the  remain- 
ing two  cannot  be  denied. 

[2]  "The  appellant  contends  that  K  should 
have  judgment  at  the  rate  of  6  cents -per  pocket 
upon  the  90,000  pockets  forming  the  aggregate 
of  the  sales  in  question;  but  we  think  that 
reading  the  contract  as  a  whole,  the  plaintiff's 
share  was  limited  to  one-half  the  amonnt  re- 
ceived by  the  defendant  Tbe  language  is,  'We 
will  allow  you  5  cents  per  pocket  of  100  pounds, 
which  it  one-half  of  our  profit  as  soon  as  we  re- 
ceive same  from  the  seller;  and  in  the  next 
paragraph,  Tou  to  receive  your  share  of  the 
profits  on  all  orders  received  directly  or  indi- 
rectly from  your  territory.'  Upon  one  of  such 
sales  the  defendant's  commission  only  amounted 
to  5  cents,  and  upon  another  one  of  them  t* 
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«nl7  9%  eenta  per  pockefc.  Tlie  brokerage  asu- 
ally  received  by  the  defendant  was  10  cents,  and 
it  was  doubtless  expected  that  most  of  the 
transactions  between  the  parties  woald  be  gov- 
erned by  this  figure;  bat  the  statement  that  5 
cents  was  one-half  the  brokerage,  construed 
with  the  later  provision  of  the  contract  giving 
to  the  plaintiff  the  right  to  share  with  the  de- 
fendant brokerage  upon  sales  coming  indirectly 
from  the  plaintiff's  territory,  sufficiently  indi- 
cates that  the  plaintiff's  share  could  not  hi  more 
than  one-half  th«  amount  received  by  the  de- 
fendant." 

The  Judgment  Is  reveraed.  and  the  trial 
court  Is  directed  to  enter  Judgment  in  accord- 
ance with  this  oplnlcm. 

SHAW,  O.  J.,  and  SliOANB,  WII/BDB, 
LAWLOR,  LKNNON,  and  WASTE,  JJ.,  con- 
cur. 


(18»  Cal.  226) 
BARNES  at  al.  v.  FOLEY.    (L.  A.  7222.) 

(Supreme  Court  of  California.    June  29, 1922.) 

1.  Appeal  and  error  «=5>345(l)— Prematare  no- 
tice of  motion  for  a  new  trial  after  verdict, 
but  before  findings,  does  not  extend  time  for 
appeal. 

Where  the  trial  embraced  several  issues, 
some  of  which  were  tried  by  the  court  and  some 
by  a  jury,  a  notice  of  intention  to  move  for 
a  new  trial,  served  and  filed  after  the  ver- 
dict on  the  issues  submitted  to  the  jury,  but  be- 
fore the  decision  on  the  issues  tried  by  the 
court,  is  premature,  and  does  not  prolong  the 
time  for  appeal,  under  Code  Civ.  Proc  8 
939,  giving  30  days  after  the  termination  of  a 
motion  for  a  new  trial  witliin  which  to  appeaL 

2.  New  trial  «=» 1 53— Statute,  requiring  no- 
tioe  within  10  days  alter  verdict,  applies  only 
where  all  Issues  are  determined  by  a  Jury. 

In  the  amendment  of  Code  Civ.  Proc.  {  669, 
hj  the  Act  of  1915,  the  phrase  "within  ten 
days  after  verdict  if  the  trial  was  by  a  Jury" 
refers  to  cases  where  all  the  issues  were  8ni>- 
mitted  to  the  Jury,  and  does  not  apply  where 
a  part  of  them  were  tried  by  the  jury  and  the 
rest  by  the  court. 

In  Bank. 

Appeal  from  Superior  Court,  Ventura 
County;   Merle  J.  Rogers,  Judge. 

Action  by  J.  B.  Barnes  and  others  against 

3.  T.  Foley  to  enjoin  tre^ass  and  to  recover 
damages  for  trespass  already  committed. 
Judgment  for  the  plaintiffs,  and  the  defend- 
ant appeals.     Appeal  dismissed. 

Walter  E.  Barry  and  Barry  ft  McReynolds, 
all   of  Ventura,  for  appellant. 

F.  B.  Borton,  of  Bakerstleld,  for  respond- 
ents. 

SHAW,  C.  J.  The  plaintiffs  move  the  court 
to  dismiss  the  appeal  taken  by  the  defendant 
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from  the  Judgment  In  this  action  upon 
the  ground  that  the  appeal  was  not  taken 
within  the  time  allowed  by  law.  The  com- 
plaint states  a  cause  of  action  to  enjoin 
trespasses  by  the  d^endant  upon  land 
of  the  plaintiffs,  and  to  recover  damages 
caused  by  trespasses  already  committed.  A 
trial  by  Jury  of  the  Issues  as  to  damages  was 
demanded  by  the  defendant.  A  Jury  was 
Impaneled  to  try  that  issue,  and  on  Septem- 
ber 29, 1921,  a  verdict  was  returned  thereon. 
The  court  proceeded  with  the  trial  of  the 
cause  of  action  for  injunction,  and  on  Octo- 
ber 26, 1921,  filed  findings  and  rendered  Judg- 
ment granting  the  injunction  and  for  the  re- 
covery of  damages.  The  Judgment  was  en- 
tered on  that  day.  Notice  of  the  Judgment 
was  served  on  the  defendant  on  the  follow- 
ing day,  October  27,  1921. 

[1]  On  October  8,  1921,  which  was  after 
the  rendition  of  the  rerdlct,  but  before  the 
filing  of  the  findings  and  the  entry  of  Judg- 
ment tber<K>n,  the  defendant  filed  a  notice  of 
Intention  to  move  for  a  new  trial.  On  De- 
cemlier  27,  1921,  the  court  below  made  an  or- 
der denying  the  motion  for  a  new  trial.  The 
notice  of  apx)eal  was  filed  on  January  4, 1922, 
stating  that  the  defendant  appeals  from  the 
judgment  rendered  against  him  on  October 
26, 1921.  Where  the  motion  embraces  several 
issues,  some  of  which  are  tried  by  the  court 
and  some  by  a  Jury,  a  notice  of  Intention  to 
move  for  a  new  trial,  served  and  filed  after 
the  verdict  on  the  issues  submitted  to  the 
Jury,  but  before  the  decision  on  the  Issues 
tried  by  the  court,  is  premature,  and  gives 
"to  the  court  no  power  to  act  upon  the  mo- 
tion which  should  thereafter  be  made  under 
the  notice."  Reclamation  District  v.  Thisby, 
131  Cal.  574,  63  Pac.  918.  See,  also.  Bell  v. 
Marsh,  80  Cal.  414,  22  Pac.  170 ;  Warring  v. 
Freear,  64  Cal.  66,  28  Pac.  115;  Bates  t. 
Gage,  49  Cal.  126. 

[2]  The  language  of  the  amendment  of  1915 
to  section  659  did  not  change  this  rule.  The 
phrase  "within  ten  days  after  verdict,  if  the 
trial  was  by  Jury,"  inserted  by  that  amend- 
ment, refers  to  cases  where  all  the  Issues 
Joined  In  the  action  are  submitted  to  a  Jury, 
and  does  not  apply  where  only  a  part  of  such 
issues  are  tried  by  the  Jury.  This  proposi- 
tion was  elaborately  discussed  and  deter- 
mined by  the  District  Court  of  Appeal  in 
San  Joaquin,  etc.,  Co.  v.  Stevlnson,  30  CaL 
App.  405,  158  Pac.  768,  and  was  approved 
by  the  Supreme  Court  by  denying  a  petition 
for  rehearing  thereof. 

The  consequence  is  that  the  notice  of  In- 
tention In  this  case  did  not  constitute  a  valid 
proceeding  for  new  trial  sufficient  to  prolong 
the  time  for  appeal  under  the  provisions  of 
section  939,  Code  of  Civil  Procedure,  giving 
30  days'  time  after  the  termination  of  the 
motion  for  new  trial  within  which  to  appeal. 
The  appeal,  taken  more  than  60  days  after 
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October  26, 1921,  the  date  of  the  entry  of  the 
Judgment,  was  therefore  too  late. 
The  appeal  is  dismissed. 

We  concur-..  LENNON,  J.;  WILBUR,  X; 
IiAWLOR,J.;  SLOANS,  J.;  SHURTLEFr, 
J.;   WASTE,  J. 


(186  Cal.  US) 

STEIN  V.  LACASSIE.     (8.  F.  9544.) 

(Snpreme  Court  of  California.    Jnne  12, 1822.) 

1.  Appeal  and  error  4=91002— Verdict  on  con« 
fllcting  evidence  not  disturbed. 

Where  the  evidence  was  conflicting  as  to 
many  of  the  essential  features  of  the  case,  and 
a  verdict  either  way  would  find  a  sabstantial 
support  therein,  the  Supreme  Court  cannot 
disturb  the  verdict  because  of  the  insufficiency 
of  the  evidence,  even  though  It  might  conclude 
that  the  evidence  preponderates  against  it. 

2.  Appeal  and  error  «=9l03l( I)— Verdict  ap- 
parently against  evidence  reqalres  careful 
scrutiny  for  error. 

Where  the  evidence  apparently  preponder- 
ates against  the  verdict,  it  is  the  duty  of  the 
Supreme  Court  carefully  to  scrutinize  the  rul- 
ings and  instructions  of  the  trial  court  in  mat- 
ters of  law,  to  determine  whether  any  errors 
alleged  to  have  occurred  therein  had  prejudi- 
cial influence  upon  the  verdict. 

3.  Trial  «=3253 (3)— Instruction  deflnlng  lack 
of  probable  cause  regardless  of  faots  known 
bold  erroneous. 

In  an  action  for  malicious  prosecution,  an 
instruction  that,  if  the  proceedings  against 
plaintiff  wore  instituted  by  defendant  over  a 
fixed  and  malicious  determination  of  her  own, 
and  not  from  the  advice  of  counsel,  or  that  she 
did  not  communicate  a  fair  statement  of  all 
facts  known  to  her  to  the  sheriff  and  district 
attorney,  and  that  the  district  attorney  did  not 
advise  her  there  was  probable  cause,  such  con- 
duct would  constitute  lack  of  probable  cause, 
was  erroneous  as  excluding  probable  cause 
which  defendant  herself  might  have  bad,  re- 
gardless of  the  advice  of  others,  to  institute  the 
proceedings. 

4.  Trial  €=>296(2)— Short  erroneous  taistruo- 
tlon  held  not  cured  by  long,  complicated  one. 

A  short,  erroneous  instruction,  requiring 
the  juiy  to  find  lack  of  probable  cause,  though 
facts  known  to  defendant  might  have  amounted 
to  probable  cause,  was  not  cured  by  a  later  in- 
struction reviewing  the  evidence  from  defend- 
ant's point  of  view,  which  was  much  involved 
in  detail  and  concluded  with  a  direction  to  find 
for  defendant  if  they  found  the  facts  as  therehi 
stated. 

5.  Malicious  prosecution  «=>72( I)— Instruction 
on  motive  held  erroneous. 

Where  the  trial  court  had  correctly  in- 
structed the  jury  that  malicious  prosecution  in- 
volved both  the  elements  of  malice  and  want 
of  probable  cause,  an  instruction  that  the  pros- 
ecution of  a  person  with  any  other  motive  than 


to  bring  the  guiltj  person  to  Jnstlce  is  in  law  « 
malicious  prosecution  was  erroneous  as  imply- 
ing that  the  presence  of  another  motive  was 
sufficient  to  establish  want  of  probable  cause, 
as  well  aa  malice. 

In  Bank. 

Appeal  from  Superior  Court,  Contra  Oosta 
County;   R.  H.  Latimer,  Judge. 

Action  for  malicious  prosecution  by  Loreny 
Btnin  against  Mary  £.  Liacaasie.  Judgment 
for  plaintlfl,  and  defendant  appeals.  Ue- 
versed. 

Cbas.  B.  Snook,  and  Snook  &  Brown,  all  of 
Oakland  (F.  P.  Tattle,  of  Oakland,  of  conn- 
sel),  for  appellant 

J.  E.  Rodgers  and  A.  F.  Bray,  both  of 
Martinesi,  for  respondent 

RICHARDS,  Justice  pro  tern.  This  In  an 
am>eal  from  a  judgment  in  plaintitT's  favor 
in  an  action  to  recover  damages  for  alleged 
malicious  prosecution.  The  cause  was  tried 
before  a  jury.  The  evidence  in  the  case  may 
be  briefly  summarized  as  follows:  During  the 
year  IttlS,  and  for  some  time  prior  thereto, 
the  plaintiff  and  the  defendant  lived  upon 
adjoining  ranches  near  Walnut  Creek,  in  the 
county  of  Contra  Costa.  Plaintiff  was  ot 
German  extraction,  but  was  a  naturalized 
citizen  of  the  United  States.  Ibe  defend- 
ant's husband  was  of  French  extraction. 
She  bad  herself  never  met  the  plaintiff,  and 
the  evidence  is  in  dispute  as  to  whether  there 
bad  been  prior  Instances  of  discord  between 
the  two  famlUes.  Un  April  2ii,  1918.  the 
dead  body  of  a  horse  belonging  to  the  de- 
fendant was  found  by  her  in  an  Inclosure 
adjoining  the  land  of  the  plalntitt.  The 
animal  had  been  last  seen  alive  two  days  be- 
fore and  was  then  in  good  health.  Upon  tb» 
discovery  of  the  death  of  the  horse  the  de- 
fendant sent  for  a  veterinary  surgeon,  who, 
on  the  following  day,  came  to  the  defendant's 
premises  and  examined  the  body  of  the  an- 
imal, cutting  ,it  open  and  finding  the  intestines 
punctured,  and  finding  also  other  evidences 
01  corrosive  poisoning,  he  concluded  that  tbm 
death  of  the  animal  had  been  caused  by  phos- 
porus  poisoning,  and  so  informed  the  hus- 
band of  the  defendant,  who,  in  torn,  told 
her.  In  the  colon  of  the  animal  the  veteri- 
narian also  found  a  dark  green  substance 
similar  to  filaree  or  clover.  On  the  following 
day  the  veterinarian  informed  Sheriff  Veale 
and  his  son,  who  was  his  undersheriff,  ttiat 
the  horse  had  been  poisoned  by  phosphorus, 
and  stated  his  reasons  for  this  condoslon. 
The  defendant  and  her  husband  tracked  the 
animal  to  a  point  near  the  line  fence  of  tbe 
philntiff  and  noticed  that  certain  strands  of 
wire  upon  said  fence  were  broken  near  the 
point  where  the  tracks  of  the  animal  were 
to  be  seen. 

On  April  26,  1018,  the  nnderaherlff  and  •» 
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deputy  sheriff  came  to  tbe  defendant's  prem- 
ises and  examined  the  dead  animal  and  were 
Informed  by  the  defendant  that  the  horse 
bad  been  traced  to  a  point  near  the  line  fence 
and  had  been  poisoned  with  pho^horus,  and 
that  she  thought  that  the  plaintiff  might 
have  poisoned  the  horse.    The  two  officials 
then  made  an  examination  of  the  carcass, 
which  led  them  to  believe  and  state  that  the 
horse  had  been  poisoned  with  phosphoms. 
They  also  notice^  the  dark  green  substance 
In  the  colon  of  the  animal,  which  had  the  ap- 
pearance of  chopped  alfalfa.     The  officials 
then  went  over  to  the  premises  of  the  plain- 
tiff, where  they  saw  some  alfalfa  In  a  pig 
pen  similar  to  that  found  In  the  stomach  of 
the  horse.    They  then  Interviewed  the  plain- 
tiff,  who  made  some  conflicting  statements 
as  to  his  possession '  of  phosphorus  and  also 
as  to  his  luiowledge  of  the  fact  that  the  horse 
of   Lacassie  was  dead.     During   this  Inter- 
view with  the  plaintiff,  the  undersberiff  told 
him  tbat  he  believed  he  had  poisoned  La- 
oassie's  horse  with  phosphorus,   and  upon 
his  return  to  the  Lacassie  premises  this  of- 
ficial Informed  the  defendant  as  to  what  he 
had  found  upon  the  plaintiff's  premises  and 
of  the  fact  that  he  believed  and  had  stated 
that    the    plaintiff    had    knowledge    of    the 
poisoning  of  the  horse.    The  defendant,  upon 
learning   these  facts,  desired   to   have   the 
plaintiff  arrested,  but  the  undersberiff  In- 
formed ber  that  It  would  be  necessary  for 
her  to  swear  to  a  complaint  and  that  she  had 
better  go  to  Martinez  on  the  next  day  and 
confer  with   the   district  attorney   and   her 
«wn  attorney  regarding  the  matter.    He  also, 
on  the  same  evening,  Informed  the  district 
attorney  of  his  discoveries  and  belief.     On 
die    following   day    the   sheriff,   the   under- 
aberiff,  and  a  deputy  sheriff  went  to  the  La- 
cassie ranch,  and  on  their  way  thltber  met 
the  defendant  and  her  husband  coming  to 
Martinez  to  swear  to  a  complaint,  out  the 
undersberiff  advised  the  defendant  that  she 
had  better  wait  for  a  chemist's  report  be- 
fore swearing  to  a  complaint    On  April  29, 
1918,  several  samples  from  the  body  of  the 
horse   were   submitted  to  a   chemist,  who, 
some  three  weeks  later,  made  a  report  which 
waa  rather  negative  upon  the  question  of  the 
existence  of  alfalfa  or  of  signs  of  phosphor- 
us in  the  exhibit  submitted  to  him  as  com- 
ing from  the  body  of  the  dead  animal.    Dur- 
ing the  Intervening  period  some  correspond- 
ence passed  between  the  undersheriff  and  the 
-defendant,  the  latter  complaining  of  the  tardi- 
ness of  the  chemist's  report,  and  after  It 
arrived  declined  to  swear  to  a  complaint  in 
the  face  of  its  negative  finding. 

On  June  10,  1918,  matters  were  brought 
to  a  crisis  by  the  discovery  of  a  cow  of  the 
defendant  lying  dead  within  the  premises  of 
the  plaintiff,  its  death  having  been  caused 
by  violence  Inflicted  upon  it  In  some  manner. 
Upon  learning  of  the  death  of  her  cow  the 
•defendant  again  called  In  the  veterinarian, 


who  examined  its  body.  She  also  sent  for 
the  undersheriff,  who  looked  over  the  body 
of  the  cow  and  Interviewed  the  plaintiff  as 
to  his  knowledge  of  the  cause  of  its  death, 
and  after  doing  so  advised  the  defendant  to 
go  to  Martinez  and  lay  the  facts  before  the 
district  attorney.  She  went  to  the  county 
seat  and  had  an  interview  with  the  district 
attorney,  who  offered  to  draw  a  complaint 
for  her  to  sign.  She  had  an  angry  dispute 
with  the  undersheriff  over  some  of  the  facts 
in  the  case,  and  flnally  left  the  office  of  the 
district  attorney  without  signing  the  com- 
plaint, but  later  returned  and  had  a  further 
interview  with  the  district  attorney,  who  told 
her  that  If  she  wanted  to  swear  to  a  com- 
plaint he  would  draw  It  up,  but  it  would  be 
difficult  to  get  a  conviction.  The  complaint 
was  flnally  drawn  in  the  district  attorney's 
office;  whereupon  the  undersheriff,  the  de- 
fendant, and  her  husband  went  to  the  office 
of  a  Justice  of  the  peace,  where  the  com- 
plaint was  sworn  to  and  filed,  and  a  warrant 
for  the  arrest  of  the  plaintiff  upon  the  charge 
of  poisoning  the  dedCendant's  horse  was  Is- 
sued. The  plaintiff  was  arrested  thereon  and 
put  to  trial,  when  he  was  acquitted  of  the 
charge.  Thereupon  b«  commenced  this  ac- 
tion. 

[1-3]  The  foregoing  is  merely  a  summary 
of  certain  salient  facts  of  the  case.  There 
Is  much  other  evidence  l>earing  upon  the  de- 
fendant's mental  attitude  toward  the  plain- 
tiff herein  and  her  good  faith  In  instituting 
the  proceedings  against  him.  The  evidence 
was  conflicting  as  to  many  of  the  essential 
features  of  the  case.  It  Is  one  of  those  cases 
wherein  the  verdict  of  the  Jury  either  way 
would  find  substantial  support  in  the  evi- 
dence. This  being  so.  It  is  not  the  province 
of  thia  court  to  usurp  the  function  of  the 
jury  in  cases  of  this  character.  Rimo  v. 
Williams,  162  Oal.  449,  122  Fac.  1082.  We 
cannot,  therefore,  uphold  the  appellant's  con- 
tenUon  that  the  evidence  is  insufllclent  to 
Justify  the  verdict,  even  though  we  might  be 
disposed  to  conclude  from  a  review  of  the 
record  that  the  evidence  preponderates  In  the 
appellant's  favor.  In  such  a  case,  however, 
it  becomes  the  duty  of  this  court  to  care- 
fully scrutinize  the  rulings  and  instructions 
of  the  trial  court  upon  matters  of  law  In 
order  to  determine  whether  any  errors  al- 
leged to  have  occurred  therein  had  a  prejudi- 
cial influence  upon  the  verdict.  The  trial 
court,  at  the  plaintiff's  request,  gave  the  fol- 
lowing Instruction: 

"Yon  are  instructed  that  if  yon  find  from 
the  evidence  in  thia  case  that  the  criminal  pro- 
ceedings against  plaintiff  were  instituted  by  de- 
fendant over  a  fixed  and  malicious  determina- 
tion of  her  own,  and  not  from  the  advice  of 
counsel,  or  that  she  did  not  communicate  a  full, 
fair  and  true  statement  of  all  the  facts  known 
to  her  to  the  slieriff  and  the  district  attorney, 
and  that  the  district  attorney  did  not  advise 
her  there  was  probable  cause  for  the  arrest. 
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then  such  wonid  constitute  lack  of  probable 
cause." 

[4]  It  would  seem  to  require  no  argument 
to  sbow  tliat  this  instruction  Is  erroneous, 
and  is  prejudicially  so,  since  It  miglit  well 
be  that  the  defendant  herself  might  have 
had  abundant  cause  for  insisting  upon  and 
procuring  the  plaint!  flfs  arrest  upon  the 
charge  of  having  poisoned  her  horse,  even 
though,  In  so  doing,  she  was  acting  upon  a 
Uxed  and  malicious  determination  of  ber  own 
and  without  the  advice  of  counsel;  and  even 
though  she  had  not  communicated  all  of  the 
facts  known  to  her  to  the  sheriff  and  district 
attorney,  or  made  a  full,  fair,  and  true  state- 
ment of  the  facts  to  these  officials;  and  even 
though  the  district  attorney  had  not  advised 
her  that  there  was  probable  cause  for  the 
plaintiff's  arrest  Nor  do  we  find  that  this 
error  has  been  corrected  in  any  other  or  later 
instruction.  There  is  a  later  Instruction  in 
which  the  trial  court  makes  a  review  of  the 
evidence  in  the  case  from  the  defendant's 
point  of  view.  It  occupies  several  pages  of 
the  record.  Is  much  involved  in  detail,  and 
concludes  with  the  direction  to  the  Jury  that, 
if  they  shall  find  all  of  its  asserted  facts  to 
be  true,  they  should  And  a  verdict  for  the  de- 
fendant. But  this  Instruction  cannot  be  held 
to  have  removed  the  sting  of  the  fwmer  In- 
struction wherein  the  court  had  already  er- 
roneously charged  the  Jury  that,  upon  a  few 
facts  clearly  and  tersely  stated,  they  were 
bound  to  find  that  the  defendant  had  acted 
without  probable  cause  in  bringing  about  the 
plaintiff's  arrest 

[6]  The  trial  court  wandered  further  In 
the  path  of  error  in  giving  the  following  in- 
struction: 

"You  are  instructed  that  the  prosecution  of 
a  person  with  any  other  motive  than  to  bring 
the  guilty  person  to  justice  is  in  law  a  malicious 
prosecution." 

The  chief  vice  of  this  Instruction  consists 
In  its  use  of  the  term  "malicious  prosecu- 
tion," since  this  term  has  in  law  a  tectmlcal 
meaning,  embracing  the  twofold  elements  of 
malice  and  want  of  probable  cause.  The 
court  had  already,  in  substance,  charged  the 
Jury  that  both  of  these  elements  must  l>e 
found  by  the  Jury  to  exist  before  it  could 
render  a  verdict  In  the  plaintiff's  favor ;  yet, 
in  the  instruction  last  above  quoted,  the  Jury 
is  told  in  plain  terms  that  the  prosecution  of 
a  person  with  any  other  motive  than  to  bring 
the  guilty  person  to  Justice  is  sutticient  in 
Itself  to  constitute,  in  point  of  law,  a  mali- 
cious prosecution;  or,  in  other  words,  to  fur- 
nish sufficient  proof  of  both  of  the  foregoing 
elements  to  Justify  a  verdict  in  the  plaintiff's 
faror.  It  cannot  with  reason  be  contended 
that  instructions  such  as  these,  so  obviously 
erroneous,  and  yet  so  tersely  put  as  to  be 
easily  comprehensible  by  the  Jury,  were  not{ 


prejudicial,  or  that  the  verdict  of  the  Jnry, 
in  a  close  case  like  this,  would  not  be  injti- 
riously  affected  thereby.  In  the  case  of  Bono 
V.  Williams,  supra,  this  court  has  stated: 

"The  law  is  dearly  and  definitely  settled  how 
a  jury  shall  be  instructed  in  the  cases  of  Oua 
character.  Grant  v.  Moore,  29  Gal.  644;  Hark- 
rader  v.  Moore,  44  CaL  144;  Bastin  v.  Bank 
of  Stockton,  66  CaL  123,  4  Pac.  1106,  56  Am. 
Rep.  77;  Fulton  v.  Onesti,  66  CaL  575,  6 
Pac.  491;  Ball  v.  Bawles,  S3  CaL  222,  28  Pac. 
937,  27  Am.  St  Rep.  174;  Smith  v.  Liverpool 
Ins.  Co.,  107  CaL  433.  40  Pac.  640;  Scrivani 
V.  Dondero,  128  CaL  81,  60  Pac.  463." 

To  this  list  of  cases  may  be  added  the 
recent  decisions  of  this  court  in  Burke  v. 
Watts,  204  Pac  678,  and  Michel  v.  Smith, 
205  Pac.  113. 

Since  this  case  must  go  back  for  a  new 
triaL  the  parties  and  the  court  should  have 
no  difficulty  whatever,  in  the  light  of  the 
foregoing  authorities,  in  formulating  and  giv- 
ing to  the  Jury  clear  and  definite  instruc- 
tions governing  their  duties  in  considering 
their  verdict 

The  Judgment  is  reversed. 

We  concur:  SHAW,  C.  J.;  WILBUR,  J.; 
SIX)ANE.  J.:  LENNON,  J.;  LAWLOR,  J.; 
SHURTLBFF,  J. 
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8ILVA  V.  8ILVA  et  al.    (8.  F.  9831.) 

(Supreme  Court  of  California.     Jane  SO, 
1922.) 

1.  Husbaad  and  wife  «=s>272(6)— Hnsbaad  eas. 
not  avoid  property  settlement  la  absence  of 
fraud  or  mntual  mistake. 

A  husband  cannot  avoid  property  settle- 
ment with  wife  in  the  absence  of  a  showing  of 
fraud  or  mutual  mistake. 

2.  Husband  and  wife  «=»272(5)— That  wife 
realized  on  notes  more  than  valuation  placed 
thereon  In  making  settlement  notjironnd  for 
setting  aside  of  settlement 

Where  husband,  in  making  property  settle- 
ment with  wife,  agreed  to  accept  specified  sum 
in  cash,  leaving  the  wife  what  was  left,  includ- 
ing certain  notes,  the-  mere  fact  that  the  wife 
realized  on  the  notes  more  than  it  was  thought 
thnt  she  would  realize  at  the  time  the  settle- 
ment was  entered  into  was  not  ground  for  set- 
ting aside  of  the  agreement  in  the  absence  of 
fraud  OT  misrepresentation. 

3.  Husband  and  wife  «=>272(5)— Sums  wtth- 
drawn  from  mutual  bank  aceounts  by  wife 
without  husband's  consent  held  not  groand 
for  setting  aside  of  property  settlemeet 

Husband  could  not  avoid  a  property  set- 
tlement made  with  wife  on  the  ground  of  with- 
drawals previously  made  by  the  wife  from  the 
mutual  bank  accounts  without  the  husband's 
knowledge  or  consent,  in  the  absence  of  a 
showing  that  the  amount  so  withdrawn   was 
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not  need  for  community  porposei  or  that  the 
withdrawals  were  not  considered  by  the  par- 
ties in  making  the  settlement. 

In  Bank. 

Appeal  from  Superior  Conrt,  Alamedu 
County;   Fred  V.  Wood,  Judge. 

Action  by  Joseph  Silva  against  Mary  Ann 
Sllra  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

James  P.  Montgomery,  of  Oakland  (Georgo 
v.  Sharp,  of  Oakland,  of  counsel),  for  appel- 
lant 

F.  L.  De  Freitas  and  John  L.  McVey,  both 
of  Oakland,  for  respondents. 

SLOAME,  J.  Plaintiff  brought  this  action 
for  an  accounting  and  to  recover  from  de- 
fendants, his  wife  and  stepson,  money  which 
he  claimed  was  wrongfully  and  fraudulent- 
ly withheld  from  tilm  in  a  settlement  pre- 
'^ously  bad  between  plaintiff  and  bis  wife. 
Judgment  was  for  defendants,  and  plaintiff 
appeals. 

The  trial  court  found  that  in  the  settle- 
ment referred  to  property  affairs  of  the  mar- 
ital oonmiunity  were  determined  and  adjust- 
ed by  mutual  agreement  between  the  parties, 
and  that  the  plaintiff  bad  entered  into  such 
agreement  Toluntarily  and  with  full  knowl- 
edge of  all  the  facts  and  uninfluenced  by 
fraud  or  mistake,  and  that  such  ^ttlement 
was  final  and  conduslTe  as  to  plainturs 
^ghts. 

The  property  consisted  of  bank  accounts 
and  certain  notes  and  mortgages  aggregat- 
ing in  value  about  $9,000  or  $10,000.  This 
property  was  the  accumulation  of  the  earn- 
ings of  plaintiff  and  his  wife  during  a  peri- 
od of  30  years  of  married  life,  mostly  from 
the  wages  and  earnings  of  plaintiff.  The 
deposits  of  earnings  were  made  in  bank  In 
the  joint  names  of  plaintiff  annd  his  wife, 
but,  the  plaintiff  being  constantly  «npIoyed 
and  unable  to  read  or  write,  the  manage- 
ment of  the  account  was  left  to  the  wife  and 
the  defendant  Manuel  J.  Sllra,  her  son  by 
a  former  marriage,  and  all  deposits  and 
withdrawals  were  made  by  the  wife. 

Some  differences  having  arisen  betwem 
the  parties  over  the  management  of  the 
property,  the  plaintiff  demanded  a  division 
and  employed  a  Inw.rer  to  represent  him  In 
Meeting  such  settlement 

All  the  parties  met  at  the  lawyer's  office. 
The  plaintiff  at  that  time,  though  without 
any  definite  knowledge  or  information  on 
the  subject,  estimated  the  whole  amount  of 
deposits  and  loans  at  a  value  of  $12,000,  and 
proposed  an  equal  division.  The  wife  ob- 
jected to  an  equal  division  and  threatened 
to  obtain  a  divorce  if  she  did  not  receive 
more  than  half.  A  basis  of  settlement  was 
finally  agreed  to  by  which  the  plaintiff  re- 
ceived as  his  share  $4,574.36  in  money,  and 
bis  wife  received  a  small  balance  In  money 
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and  the  notes  and  mortgages,  amounting  at 
their  face  value  to  $4,700. 

It  does  not  appear  either  from  the  findings 
or  the  evidence  at  what  actual  valuation  the 
notes  were  estimated  in  the  settlement,  or 
what  amount  of  cash  the  wife  received  in 
addition  to  the  notes,  but  the  court  finds 
that  the  share  of  the  wife  amounted  to 
from  $150  to  $200  more  than  the  $4,574.36 
received  by  plaintiff,  which  would  make  her 
portion  of  a  valuation  of  $4,724  or  $4,774. 
Plaintiff  himself  only-  claims  that  the  wife's 
share  exceeded  bis  own  by  $500. 

There  is  testimony  in  the  record  that  the 
plaintiff  on  the  recommendation  of  his  at- 
torney agreed  to  making  his  wife's  share 
from  $150  to  $200  more  than  bis  own,  and  it 
is  a  fair  inference  that  the  notes  were  put 
in  at  a  figure  which  would  give  such  result 
in  the  settlement  At  their  full  face  value 
it  is  claimed  that  Mrs.  Silva  received  $502.- 
64  excess.  It  is  a  reasonable  assumption 
that  in  taking  notes  instead  of  money,  with 
the  risk  attending  upon  converting  them  in- 
to cash,  that  they  were  estimated  at  some- 
thing less  than  their  face  in  the  settlement 
and  there  was  testimony  that  the  plaintiff 
expressed  a  preference  for  cash  as  his  share 
in  the  division.  At  any  rate,  the  plaintiff, 
with  the  counsel  of  his  attorney  who  was 
present  and  advising  him,  accepted  the  $4,- 
574.26  in  cash  as  ills  share,  and  turned  over 
the  balance  of  the  property  to  his  wife  in 
full  satisfaction  of  their  respective  claims. 
There  can  be  no  question  from  all  the  evi- 
dence in  the  case  but  that  this  division  was 
intended  to  vest  a  separate  iwoperty  in  each 
to  the  amount  agreed  upon. 

[1]  Plaintiff  cannot  go  back  of  this  settle- 
ment in  the  absence  of  a  showing  of  fraud 
or  mutual  mistake.  TSiereareonly  two  aver- 
ments In  his  alleged  cause  of  action  whidi 
give  any  color  to  such  a  showing,  and  the 
findings,  supported  by  the  evidence,  are 
against  plaintiff  on  both  of  these.  He  claims 
that  be  was  induced  to  make  tbis  settlement 
by  the  understanding  that  bis  wife  was  to 
receive  only  $150  or  $200  more  than  be. 
That  was  not  however,  the  Insls  of  the  di- 
vision. The  division  was  made  by  plaintiff 
accepting  $4,574.26  in  cash  and  turning  over 
to  bis  wife  what  was  left,  and  it  must  be 
presumed  that  the  notes  were  included  on  a 
valuation  which  brought  their  shares  to  the 
proportion  agreed  upon.  All  of  the  money 
and  property  was  before  them,  and  the  flhal 
terms  of  settlement  were  that  plaintiff  took 
the  agreed  sum  of  money  and  his  wife  took 
what  was  left  There  is  nothing  to  indicate 
that  It  was  not  at  the  time,  and  in  view  of 
the  values  before  them  and  the  agreed  ex- 
cess in  the  wife's  favor,  a  fair  settlement. 

[2]  The  finding  by  the  trial  court  that  the 
wife's  share  exceeded  that  of  the  plaintiff  by 
only  $150  or  $200,  even  if  not  supiwrted  by 
the  evidence,  cannot  affect  the  judgment,  b*' 
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catise  tbe  dirision  was  made  npon  a  Ta;iua- 
tlon  fixed  by  tbe  parties  at  the  time  the  di- 
vision was  made,  and  the  circumstance  that 
Mrs.  Sllva  realized  $200  or  $300  more  than 
was  estimated  cannot  defeat  the  settlement, 
in  the  absence  of  fraud  or  misrepresenta- 
tion, and  there  is  no  evidence  of  any. 

[3]  The  other  point  of  appellant's  conten- 
tion is  that  prior  to  the  date  of  the  division 
Mrs.  Silva  bad  drawn  from  the  mutual  bank 
accounts  sums  aggregating  $2,872.06  without 
plaintiff's  knowledge  or  consent,  that  plain- 
tiff was  Ignorant  as  to  the  amount  of  the  de- 
posits, and  that  the  settlement  made  with' 
Mrs.  Sltva  did  not  Include  or  take  Into  ac- 
count any  of  these  withdrawals,  and  it  is 
the  claim  of  plaintiff  that  the  defendants 
bad  wrongfully  and  fraudulently  appropri- 
ated these  sums  to  their  own  us& 

Tbe  bank  books  Introduced  in  evidence 
disclose  the  fact  that  such  withdrawals  had 
been  nfade  l^om  this  mutual  deposit  account 
by  Mrs.  Silva  from  time  to  time  as  follows: 
January  10,  1006,  $100;  February  12,  1908, 
$422.06;  Jnly  29,  1910,  $1,100;  Mardi  13, 
1913,  $600;  October  1,  1913,  $650. 

llie  settlement  and  division  of  property 
between  plaintiff  and  his  wife  was  on  or 
about  July  30,  1914.  Plaintiff  testifies  that 
he  had  no  knowledge  or  notice  of  the  with- 
drawal of  these  Items  and  received  no  part 
of  the  money.  It  is  conceded  that  the  han- 
dling of  all  the  community  earnings  was  dur- 
ing all  the  period  covered  by  these  transac- 
tions Intrusted  to  the  wife,  who  evidently 
paid  therefrom  the  household  expenses,  de- 
posited the  savings,  and  drew  upon  the  ac- 
coimt  in  her  own  name.  While  there  is  no 
exidleit  evidence  accounting  for  the  dispo- 
sition of  tbe  amounts  checked  out  of  this  ac- 
count, there  is  evidence  that  loans  of  money 
from  the  community  funds  were  made  from 
time  to  time,  some  of  them  corresponding 
closely  with  the  dates  of  the  larger  with' 
drawal.  ^niere  was,  Indeed,  no  source  dis- 
closed other  than  the  community  savings 
from  which  the  several  thousands  of  dollars 
represented  by  the  notes  which  were  allotted 
to  Mrs.  Silva  in  the  settlement  could  have 
been  derived.  Mrs.  Silva  was  legally  the 
custodian  and  dispenser  of  these  funds,  and 
there  Is  not  the  slightest  evidence  In  the  rec- 
ord of  any  appropriation  or  application  of 
any  money  to  other  than  community  debts 
and  Investments,  and  there  is  no  ground  for 
presumption  or  Inference  of  any  such  mis- 
appropriation. 

The  finding  of  the  trial  court  Is  that  It 
Sm  not  true  that  any  of  these  amounts  "were 


withdrawn  from  depoelt  In  the  bank  hj  ei- 
ther said  defendant,  Mary  Ann  Sllva,  or 
Manuel  J.  Sllva,  in  frand  or  wrong  of  plain- 
tiff." 

Moreover,  It  Is  not  shown  In  OTldenoe  that 
all  these  items  were  not  considered  by  the 
parties  in  the  settlement.  It  is  true  that  the 
plaintiff  is  unlettered  and  lacking  in  busi- 
ness acumen,  and  he  testifies  that  tbe  fact 
of  these  withdrawals  was  not  known  to  him 
at  the  time  the  division  was  made,  but  be 
was  at  the  time  represented  by  a  competent 
and  trustworthy  lawyer.  This  attorney, 
when  asked  on  the  trial  If  at  the  time  of 
the  settlement  the  plaintiff  was  Informed  ai* 
to  the  withdrawals  from  the  bank  account, 
answered: 

"Not  in  detail,  bat  I  think  the  total  amonnt*, 
whatever  the  books  show,  were  known  at  the 
time.    Of  course,  we  went  to  tbe  bank." 

With  the  books  and  accounts  before  fbem 
it  must  be  presumed  that  the  agreement  ar- 
rived at  took  Into  consideration  all  that  was 
there  disclosed. 

Considering  the  apparent  Ignorance  and 
Incompetence  of  tbe  plaintiff,  we  haye  not 
confined  ourselves  in  reviewing  this  matter 
to  the  portions  of  the  evidence  set  out  In  the 
synopsis  of  the  briefs,  but  have  carefully 
read  the  entire  typewritten  record  <m  ap- 
peal, and  have  been  unable  to  disoover  any- 
thing to  Indicate  that  the  settlement  between 
the  parties  was  not  the  result  of  "opea  cove- 
nants openly  arrived  at." 

Indeed,  It  is  dlfflcult  to  conceive  how  the 
Community  property,  under  the  plaintiff's 
own  testimony  that  the  entire  Income  of  this 
couple  during  the  30  years  of  Its  accaronla- 
tlon,  derived  from  plaintiff's  meager  earn- 
ings of  but  $60  per  month  during  most  of 
the  time,  and  after  deducting  thebr  necessary 
household  expenses,  could  have  amounted 
to  the  respectable  sum  of  $10,000. 

There  is  no  ground  for  doubting  that  Mn. 
Silva  was  a  frugal  and  careful  steward  ot 
the  family  affairs,  and  that  the  defendant 
Manuel  Silva  acted  the  part  of  a  duttful 
son  to  both  his  mother  and  steptather. 

It  is  an  interesting  circumstance  that.  In 
the  face  of  the  years  of  litigation  that  has 
attended  these  differences  over  property  af- 
fairs, the  plaintiff  and  Mrs.  Silva  have  con- 
tinued to  live  together  in  the  aame  house  na 
man  and  wife. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  C.  J.;  WASTB^  J.j 
I;ENN0NT.  J.;  WILBUR,  J.;  lAWLOB,  J. : 
SHURTIEPP,  J. 
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WAER  V.  WAER  C«  al. 


(Supreme  Court  of  California. 
1922.)' 


(L.  A.  6737.) 

June  17, 


1.  Evldenoe  ^=>S97— Positive  testimony  of 
grantor  h«  did  not  deliver  deed  supports  find- 
ing against  delivery. 

Positive  testimonr  by  tlie  grantor  that, 
after  executing  tlie  deed,  he  did  not  deliver  it, 
but  retained  it  and  placed  it  in  a  drawer  from 
which  it  was  surreptitioutiy  taken  by  one  of 
the  grantees,  is  not  a  mere  general  statement 
or  assertion,  and  is  sofBcient  to  support  a  find- 
ing against  delivery,  aotwlthstanding  con- 
flicting evidence  on  the  part  of  the  grantees 
tliat  it  was  delivered. 

2.  Appeal  and  error  ^»IOII(l)->Findlag  oa 
eonflleting  evidence  not  set  aside,  though  ap> 
peltate  oourt  would  have  found  otherwise. 

A  jndgment  may  not  be  reversed  for  insuffi- 
ciency of  evidence,  when  the  evidence  is  in 
conflict,  though  it  may  seem  to  be  against  the 
weight  of  the  evidence,  and  the  Supreme  Court, 
if  sitting  in  place  of  the  trial  judge,  might 
have  found  the  facts  differently. 

8.  New  trial  «=> 1 05— Impeaching  evldenoe 
newly  discovered  does  not  raquire  new  trial. 
In  so  far  as  the  evidence  set  forth  in  an 
affidavit  in  support  of  a  motion  for  a  new  trial 
merely  narrated  a  statement  of  plaintiff  in- 
consistent with  his  testimony  at  the  trial,  it 
was  impeaching  in  its  character  and  insufficient 
to  require  the  granting  of  a  new  trial. 

4.  New  trial  «=3l04(l)— Affidavit  of  new  evi- 
dence as  to  declarations  of  plaintiff  not  In- 
oonslstent  with  testimony  does  not  require 
new  trial. 

An  affidavit  setting  forth  newly  discovered 
evidence  which,  except  in  so  far  as  it  consisted 
of  statements  by  plaintiff  inconsistent  with  his 
testimony,  consisted  of  declarations  by  him  cor- 
roborating his  testimony,  does  not  require  the 
granting  of  a  new  triaL 

5.  New  trial  «=»  1 05— Affidavit  as  to  admission 
of  party  against  Interest  Is  not  Impeaohlng. 

An  affidavit  setting  forth  as  newly  dis- 
covered evidence  an  admission  by  plaintiff  that 
he  had  deeded  bis  property,  is  not  merely  im- 
peaching evidence,  since  such  an  admission 
would  be  competent  as  a  declaration  against 
plaintiffs  interest  under  Code  Civ.  Proc.  ( 
1870,  even  though  plaintiff  had  not  been  a  wit- 
ness in  Ilia  own  behalf. 

6.  Appeid  and  error  <S=366 1— Sufficiency  of 
evidence  to  require  new  trial  Is  within  trial 
eourt's  discretion. 

Even  though  the  newly  discovered  evi- 
dence on  which  a  motion  for  a  new  trial  was 
based  was  not  solely  impeaching  or  cumulative 
as  additional  evidence  of  the  same  character 
to  the  same  point,  under  Code  Civ.  Proc.  {  183S, 
its  efficacy  to  change  the  result  is  a  question 
peculiarly  addressed  to  the  discretion  of  the 
trial  court,  and  the  exercise  of  that  discretion 
will  not  be  disturbed  except  in  case  of  manifest 
abuse. 
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7.  New  trial  «S9I5I— Affltfavlts  ••  to  aewly  dlt< 
ooveretf  evlilsiioe  o«n  be  controverted. 

Not  only  is  the  introduction  of  connter 
affidavits  proper  upon  the  hearing  of  a  motion 
for  a  new  trial  for  newly  discovered  evidence, 
but  the  truth  of  the  evidence  itself,  as  well  as 
the  weight  thereof  and  the  credibility  of  the 
witnesses  may  be  contested  by  such  counter 
affidavits. 


8.  New  trial  «=»  1 5 1— Denial  for  new  evldenoe 
oontradlcted  by  controverting  evldenoe  held 
not  abuse  of  discretion. 

Where  the  affidavit  in  support  of  a  motion 
for  new  trial,  setting  forth  an  admission  by 
plaintiff  contrary  to  his  interest  was  denied  by 
plaintiff's  controverting  affidavits,  the  tri^ 
court's  decision  in  favor  of  the  credibility  of 
plaintiff's  affidavit  was  not  a  manifest  abuse  of 
his  discretion,  so  as  to  require  reversal  of  his 
denial  of  the  new  trial. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Jolin  W.  Shenk,  Judge. 

Action  to  quiet  title  by  Robert  Waer 
against  Charles  R.  Waer  and  others.  Judg- 
ment for  plalntifr,  and  defendants  appeaL 
AfUrnied. 

Manning  &  Thompson,  of  Los  Angeles,  for 
appellants. 

Walters  &  Anderson,  of  Los  Angeles,  Moore 
&  Woods,  of  Whittier,  Walters  &  Mauk,  of 
Los  Angeles,  and  A.  Moore,  of  Whittier,  for 
respmident 

LENNON,  J.  The  plaintiff  In  this  action 
sought  and  secured  a  jndgment  quieting  his 
title  as  against  the  def^dants  to  certain 
real  property,  and  annulling  a  recorded  deed 
thereto,  which  purported  to  convey  title  there- 
in to  the  defendants  and  to  have  been  made 
and  delivered  by  i^alntifl  to  the  defendants. 
Briefly  stated,  the  facts  of  the  case  are 
these:  The  plaintiff,  an  elderly  widower 
with  several  children,  contemplating  matri- 
mony, made  and  signed  a  deed,  giving  to  his 
children,  the  defendants  herein,  the  title  to 
the  property  in  suit,  reserving,  however,  to 
himself  a  life  estate  therein. 

Plaintiff  admitted  that  he  bad  made  the 
deed  in  question,  but  testified,  as  a  witness 
in  his  own  behalf,  that  he  did  not  at  any 
time  dellTer  the  same  to  the  defendants,  or 
any  of  them,  and  that,  after  making  the 
deed,  he  placed  it  in  a  bureau  drawer  in  his 
home  from  wtilch  it  was  surreptitiously  tak- 
en by  one  of  the  defendants  and  recorded 
without  his  knowledge  and  consent.  The  de- 
fendants, on  the  other  hand,  claimed,  and  one 
of  them  testified,  that  the  plaintiff  had  de- 
livered the  deed  to  the  defendants  ■&  short 
time  after  its  making.  The  trial  court  found 
that  the  deed  had  never  been  delivered  and 
the  controversy  here  involves  In  part  the 
question  as  to  whether  or  not  the  evidence 


^=;>For  otliar  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


892 


207  PACIFIC  RB3P0RTEE 


(Cal. 


adduced  upon  the  whole  caae  Is  sufficient  to 
support  this  finding. 

[1]  Apparently  the  finding  of  the  trial 
court  was  made  and  based  upon  the  testi- 
mony of  the  plaintiff  concerning  the  making 
of  the  deed,  coupled  with  evidence  of  the 
circumstances  preceding,  attending,  and  fol- 
lowing its  making.  The  testimony  of  the 
plaintiff  consists  of  much  more  than  "mere 
general  statements  or  assettions"  and,  taken 
as  a  whole,  sufficiently  supports  the  finding. 
Much  may  be  said  argumentatively  against 
the  persuasiveness  of  the  plaintifTs  testi- 
mony, but,  after  all  has  thus  been  said,  there 
still  remains  a  conflict  in  the  evidence  ad- 
duced upon  the  whole  case,  which  cannot  be 
dissipated  by  arguments  which  do  no  more 
than  weigh  the  evidence  ui>on  which  the  find- 
ings In  question  rest,  and  assail  the  credibil- 
ity of  the  witness  giving- such  testimony. 

[2]  It  is  the  well-settled  and  generally 
well-understood  rule  that  a  Judgment  may 
not  be  reversed  for  Insufficiency  of  evidence 
when  the  evidence  adduced  upon  the  whole 
case  is  in  confilct  and  that,  upon  appeal  with 
the  evidence  in  that  situation,  no  inquiry 
may  be  made  concerning  the  preponderance 
of  the  evidence.  The  fact  that  a  Judgment 
may  seem  to  this  court  to  be  against  the 
weight  of  the  evidence  and  that  this  court. 
If  sitting  in  the  place  of  the  trial  Judge, 
might  have  found  the  foots  different,  will 
not  avail  to  obviate  the  application  and  op- 
eration of  the  rule.  Webster  v.  Lowe,  177 
Cal.  385,  170  Pac.  860;  Levi  v.  Chesley,  178 
Cal.  145,  172  Pac.  607;  Boss*  Estate,  171 
Cal.  64,  ,151  Pac.  1138;  Lick  v.  Madden,  86 
Cal.  208.  213,  95  Am-  Dec  175;  Helnlen  t. 
Hellbron,  97  Oal.  101,  81  Pac.  838;  Mpyer  v. 
Great  Western  Ins.  Co.,  104  Cal.  381,  38  Pac. 
82.  In  the  face  of  a  substantial  conflict  In 
the  evidence,  in  the  instant  case,  the  trial 
court's  finding  of  nondelivery  of  the  deed 
In  controversy  will  not  be  disturbed. 

[3,4]  In  support  of  a  motion  for  a  new 
trial  grounded,  in  part,  upon  alleged  newly 
discovered  evidence,  the  defendants  present- 
ed In  evidence  upon  the  hearing  of  the  mo- 
tion an  affidavit  of  one  Flora  Smith,  which 
alleged  that  in  January,  1920,  after  the  con- 
troversy over  the  deed  had  arisen,  in  a  con- 
versation with  her  concerning  the  loss  of  the 
deed,  the  plaintiff  said  that  "it  was  taken 
out  of  his  possession,  that  four  or  five  days 
after  the  deed  was  executed  he  discovered 
the  deed  was  gone,  that  Elva  (meaning  de- 
fendant EUva  Luella  Smith)  had  seen  the 
deed  and  notified  Charles  Waer  (one  of  the 
defendants)  and  they  had  concocted  to  steal 
It  and  had  stolen  it."  It  was  an  admitted 
fact  in  the  case  that  the  deed  in  question  had 
been  made  and  signed  by  plaintiff  on  or  about 
May  10, 1919,  and,  upon  the  trial  of  the  case, 
plaintiff  testified  that  be  had  not  discovered 
the  loss  of  the  deed  until  December,  1919,  at 
which  time  he  had  made  a  search  for  the  deed 


and  failed  to  find  It  In  so  far  as  the  affidavit 
immediately  under  consideration  purported 
to  narrate  a  statement  of  the  plaintiff  wbidi 
in  effect  was  contradictory  of  something  he 
had  testified  to  at  the  trial.  It  was  Impeach- 
ing in  Its  character  and,  therefore,  insuffi- 
cient on  appeal  as  the  basis  of  review  of  a 
motion  for  a  new  trial,  for  It  Is  the  rule  in 
this  state  that  "newly  discovered  evidence 
which  Is  merely  •  •  •  designed  to  con- 
tradict a  witness  is  not  of  a  character  to. 
warrant  a  new  trial."  People  v.  Anthony,  Sd 
Cal.  397;  Chalmers  t.  Sheehy,  132  CaL  459. 
64  Pac.  709,  84  Am.  St  Rep.  62;  Hanton  t. 
Pacific  Electric  Railway  Co.,  178  Cal.  616,  174 
Pac.  61.  Moreover,  the  affidavit  in  question. 
In  addition  to  being  impeaching  in  Its  nature, 
purported  to  embody  evidence  which  had  It 
been  produced  at  the  trial  of  the  case  would 
have  had  no  probative  force  against  the  tes- 
timony of  the  plaintiff  concerning  the  non- 
delivery of  the  deed,  for  the  reason  that  It 
was  In  harmony  with  and  corroborative  of 
the  plaintiff's  testimony  that  the  deed  In 
question  had  been,  purloined  from  him  and 
not  by  him  or  any  one  in  his  behalf  delivered 
to  the  defendants.  Upon  the  whole,  there- 
fore, the  affidavit  in  question,  standing  alone, 
was  valueless  as  a  support  for  the  motion 
for  a  new  trial. 

[S]  In  addition  to  the  affidavit  last  men- 
tioned, the  defendants  offered  and  there  was 
received  In  evidence  upon  the  hearing  of  the 
motion  for  a  new  trial  the  affidavit  of  one 
Caroline  Boring,  which  averred  that  plain- 
tiff, subsequent  to  the  time  of  the  alle;;ed 
delivery  of  the  deed  to  the  defendants,  told 
her  "that  he  had  deeded  his  home  and  prop- 
erty to  his  children  but  that  he  had  a  home 
there  as  long  as  he  lived  and  a  pension  and 
that  ,lf  she  would  marry  him  she  could  have 
a  home  there  as  long  as  she  lived."  This  al- 
leged newly  discovered  evidence  embodied  a 
direct  admission  of  the  plaintiff  that  he  had 
"deeded"  his  home  to  his  children  and  It 
would  have  been  competent  evidence  in  be- 
half of  the  defendants  upon  the  original 
trial  of  the  case,  because  It  tended  to  show 
declarations  of  the  plaintiff  which  were 
against  his  Interest  It  was  obviously  ma- 
terial to  the  jKiramount  issue  in  the  case 
and  It  was  not  solely  impeaching  within  the 
meaning  of  the^  rule  whldi  prevents  the 
granting  of  a  new  trial  where  the  newly  dis- 
covered evidence  Is  merely  cumnlatlve  and 
Impeaching.  It  was  not  solely  impeaching 
for  it  would  have  been  admissible  even  if  the 
plaintiff  had  not  been  a  witness  in  his  own 
behalf.  C>)de  Civ.  Proc.  i  1870;  Kenezleber 
V.  Wahl,  92  Cal.  202,  208,  28  Pac.  228. 

[8-8]  But  conceding  all  this  and  that  It 
was  not  cumulative  for  the  reason  that  It  la 
not  "additional  evidence  of  the  same  char- 
acter to  the  same  point"  (Code  (3Iv.  Proc.  | 
1838),  nevertheless  It  does  not  follow  that, 
because  the  affidavit  last  in  discussion  did 
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not  fall  wltblo  the  Inhibition  of  the  rule 
which  ordinarily  rejects  newly  discovered 
evidence,  which  is  merely  cnmnlatlve  and  )m- 
peaddng,  that  the  court  below  erred  in  re- 
fusing to  grant  the  defendants  a  new  trial. 
Tlie  question  as  to  the  efficacy  of  newly  dis- 
covered evidence  is  peculiarly  one  which  is 
addressed  to  the  discretion  of  the  trial  court 
(People  V.  Oxnain,  ITO  CaL  211,  216,  149  Paa 
165),  and  the  exercise  of  this  discretion  will 
not  be  disturbed  except  in  case  of  a  manifest 
abuse  (People  v.  Sln?r  Yow,  145  Cal.  1,  78 
Pac.  236;  People  v.  Feld,  149  Cal.  464.  86 
Pac.  1100).  While  the  alleged  newly  discov- 
ered evidence,  in  the  instant  case,  was  com- 
petent and  material  and  not  solely  impeach- 
ing and  perhaps  not  cumulative  and  would 
probably  have  Justified  an  order  granting  a 
new  trial  on  the  ground  that  such  evidence 
was  of  sufficient  importance  as  to  render  a 
different  result  llfeely  on  a  retrial  of  the 
case,  still  the  fact  remains  that  the  affidavit 
of  Caroline  Boring  was  contradicted  by  the 
counter  affidavit  of  the  plaintiff.  Not  only 
is  the  introduction  of  counter  affidavits  prop- 
er and  permissible  upon  the  hearing  of  a 
motion  for  a  new  trial,  grounded  upon  newly 
discovered  evidence  (People  v.  Flee.  97  Cal. 
459,  32  Pac.  531;  People  v.  Sing  Yow,  1,45 
Cal.  1.  78  Pac.  235),  but  It  Is  well  settled  that 
the  truth  of  the  evidence  Itself,  or  the  truth 
of  the  facts  as  alleged,  as  well  as  the  weight 
thereof  and  the  credibility  of  the  witnesses 
may  be  contested  by  counter  affidavits  (Peo- 
ple V.  Vitro  [Cal.  App.]  201  Pac.  610).  The 
trial  court  In  the  instant  case  evidently  bal- 
anced the  affidavits  one  against  the  other 
and,  deciding  in  fbvor  of  the  credibility  of 
the  plaintifTs  affidavit,  denied  the  motion  for 
a  new  trial.  This  being  so,  this  court  is  not 
prepared  to  say  that  there  was  a  manifest 
abuse  of  discretion  on  the  part  of  the  trial 
court  in  denying  the  motion,  for  a  new  trial. 
The  Judgment  is  affirmed. 

We  concur:  SHAW,  C.  J. ;  LAWLOR,  J. ; 
WILBUB,  J.;  SHURTLEFF,  J.;  WASTE, 
J.;    SLOANE,  J. 


(18»  Cal.  163) 

PEOPLE  V.  SAMA.    (Cr.  2415.) 

(Snpreme  Court  of  California.    June  16,  1922. 
Rehearing  Denied  July  13,  1922.) 

I.  Criminal    law    <S=>I208(9)  —  IndetermlMte 
tenteace  for  attempted  robbery  is  for  maxl> 
■am  term  of  half  of  defendant's  life. 
Under  Pen.  Code,  §§  213,  671,  the  mazimnm 
penalty  for  robbery  is  imprisonment  for  life, 
and  under  section  664,  a  person  convicted  of 
attempted  robbery  may  be  sentenced  for  half 
the  maximum  sentence  permitted  for  the  com- 
pleted offense,  so  that  the  maximum  sentence 
for  attempt  to   rob  would  be  half  of  defend- 


ant's natural  life,  and  an  Indeterminate  sen- 
tence imposed  under  Pen.  Code,  S  1168,  as 
added  by  St.  1917,  p.  665,  can  be  sustabied  only 
as  a  sentence  for  the  mazimnm  punishment  per- 
mitted. 

2.  Constltutloaal  law  «=»80(2)— Criminal  law 
«=s>l208(9)— Prison  directors  eannot  be  giv- 
en power  to  fix  the  sentence. 

In  BO  far  as  Pen.  Code,  (  1168,  as  added 
by  St.  1917,  p.  665,  authorizing  indeterminate 
sentences,  purports  to  vest  in  the  state  board 
of  prison  directors  the  power  to  fix  the  sen- 
tence, it  is  invalid  as  an  invasion  of  the  judicial 
powers,  contrary  to  Const,  art.  8,  §  1. 

3.  Criminal  law  «=» 1 208(9) —  Indeterminate 
Sentence  Law  does  not  apply  where  maximum 
sentence  Is  half  of  defendanft  life. 

Where  the  maximum  sentence  that  could 
be  imposed  is  half  of  the  sentence  for  life, 
which  is  obviously  impossible  of  ascertainment, 
the  Indeterminate  Sentence  Law,  which  can  be 
sustained  only  as  an  imposition  of  the  maximum 
sentence,  cannot  apply. 

4.-Crlmlnal    law    «=> 1 208 (3) —Court   can    fix 
term  where  maximum  sentence  Is  half  of  de- 
fendant's life  and  unenforceable. 
Where    the    Indeterminate    Sentence    Law 
cannot  apply  because  the   maximum  sentence 
would  be  lialf  of  defendant's  life  and  unenforce- 
able, but  the  imposition  of  the  maximum  sen- 
tence is  not  required,  the  court  has  authority, 
under  Pen.  Code,  §§  264,  664,  671,  to  sentence 
the  defendant  for  a  definite  term  of  years. 

5.  Pardon  «=»2— Indeterminate  Sentence  Act 
did  not  Impliedly  repeal  Parole  Law. 

The  Indeterminate  Sentence  Act  did  not, 
in  terms  or  by  implication,  repeal  the  provi- 
sions of  the  Parole  Law,  so  that  a  defendant 
who  cannot  be  sentenced  under  the  Indetermi- 
nate Sentence  Act  may  be  paroled  under  the 
Parole  Law  after  sentence  for  a  definite  term. 

In  Bank. 

Appeal  from  Superior  (Tourt,  Alameda 
County;   George  Samuels,  Judge. 

Joe  Sama  was  convicted  of  attempt  to 
commit  robbery,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded,  with  instruc- 
tions to  impose  proper  sentence. 

Rehearing  denied ;   Sloan,  J.,  not  voting. 

Milton  W.  Sevier,  of  San  Francisco,  and 
Geo.  M.  Maus  and  Chester  H.  Case,  both  of 
Oakland,  for  appellant. 

U.  S.  Webb,  Atty.  Oen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

LAWLOR,  J.  Appellant  was  accused,  by 
information  filed  on  January  5,  1921,  of  the 
crime  of  attempt  to  commit  robbery,  to  which 
he  pleaded  not  guilty,  and  upon  the  trial 
was  found  "guilty  of  an  attempt  to  commit 
robbery  as  charged  in  the  Information."  The 
Judgment  purports  to  be  rendered  under  the 
Indeterminate  Sentence  Law  (St.  1917,  p. 
665),  and   provides  that  appellant  "be  con- 
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fined  In  the  state  prison  of  the  state  of  Cal- 
ifornia as  prescribed  by  law."  From  that 
Jutlgment. appellant  takes  this  appeal. 

The  only  question  presented  on  appeal  Is 
whether  the  judgment  is  invalid  because  un- 
der the  sentence  a  definite  maximum  punish- 
ment was  not  In  legal  effect  Imposed.  Ap- 
pellant contends  that  It  is  void  for  uncer- 
tainty, because  "it  sentences  appellant  to  be 
imprisoned  for  one-half  of  his  life,  and  no 
one  knows,  or  can  know,  before  appellant's 
death,  what  one-half  of  his  life  wiU  be."  It 
is  insisted  the  decisions  are  unanimous  that 
an  indeterminate  sentence  is  really  one  for 
the  maximum  sentence ;  that  the  prison  board 
in  fixing  the  term  at  less  than'  the  maximum 
Is  merely  exercising  executive  clemency; 
that  the  maximum  sentence  in  this  case  is 
one-half  of  appellant's  life ;  that  such  a  sen- 
tence has  always  been  held  void  for  uncer- 
tainty ;  that,  therefore,  there  is  no  valid  pen- 
alty provided  In  this  case,  and  the  court  can- 
not impose  any  punlslunent  for  the  commis- 
sion of  the  crime,  and  that  appellant  should 
be  discharged.  Respondent's  contention  is 
that  there  is  a  definite  minimum  term  of  six 
months;  that  when  the  minimum  sentence 
has  been  served  it  becomes  the  duty  of  the 
state  board  of  prison  directors  to  determine 
what  length  of  time  appellafit  shall  serve; 
that  there  is,  therefore  no  time  during  which 
the  penalty  is  vague  or  uncertain;  that  the 
maximum  term  of  imprisonment  for  this 
crime  was  the  same  before  the  adoption  of 
the  Indeterminate  Sentence  Law  as  it  is 
now,  and  that  then  the  trial  court  had  power 
to  fix  a  term  of  imprisonment; '  that  the  Inde- 
terminate Sentence  Law  has  transferred  this 
power  to  the  s&id  board;  that  the  statement' 
that  an  indeterminate  sentence  is  a  sentence 
for  the  maximum  term  is  but  a  theory. 

The  Penal  Code  provides: 

"Robbery  is  ponishable  by  imprisonment  in 
the  state  prison  not  less  than  one  year."  Sec- 
tion 213.  "Every  person  who  attempts  to  com- 
mit any  crime,  but  fails,  or  is  prevented  or 
intercepted  in  the  perpetration  thereof,  is  pun- 
ishable, where  no  provision  is  made  by  law  for 
the  punishment  of  such  attempts,  as  follows: 
1.  If  the  offense  so  attempted  is  punishable  by 
imprisonment  in  the  state  prison  for  five  years, 
or  more,  •  •  •  the  person  guilty  of  sucli 
attempt  is  punishable  by  imprisonment  in  the 
state  prison,  *  •  •  for  a  term  not  exceed- 
ing one-half  the  longest  term  of  imprisonment 
prescrit>ed  upon  a  conviction  of  the  offense  so 
attempted."  Section  664.  "Whenever  any  per- 
son is  declared  punishable  for  a  crime  by  im- 
prisonment in  the  state  [prison]  for  a  term  not 
less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment 
is  declared,  the  court  authorized  to  pronounce 
judgment  upon  such  conviction  may,  in  its  dis- 
cretion, sentence  sach  offender  to  imprisonment 
during  his  natural  life,  or  for  any  number  of 
years  not  less  than  that  prescribed."  Section 
671.  From  these  statutory  provisions  it  would 
appear  that  the  longest  term  of  imprisonment 


for  an  attempt  to  commit  roVbetr  la  one-half 
the  natnral  life  of  the  offender. 

[1]  The  problem  presented  la.  Does  the  In- 
determinate Sentence  Law  have  any  appUo- 
abUity  to  this  case? ,  Section  1168  of  the  Pen- 
al Code,  as  added  by  St.  1017,  p.  665,  de- 
clares: 

"Every  person  convicted  of  a  pabUe  off«t8«, 
for  which  public  offense  punishment  by  im- 
prisonment in  any  reformatory  or  the  stats 
prison  is  now  prescribed  by  law,  if  such  con- 
victed person  shall  not  be  placed  on  probation, 
a  new  trial  granted,  or  imposing  of  sentence 
suspended,  shall  be  sentenced  to  be  confined  in 
the  state  prison,  but  the  court  in  imposing  andi 
sentence  sliall  not  fix  the  term  or  duration  ot 
the  period  of  imprisonment." 

In  the  case  of  In  re  Lee,  177  Cat  690,  171 
Pac.  958,  the  prisoner  was  granted  relief  on 
habeas  corpus  from  a  purported  IndetermU 
nate  sentence  of  from  1  to  10  years'  impris- 
onment for  the  crime  of  manslaughter,  up- 
on the  ground  that  section  1168  was  ex  post 
facto  as  to  him.  In  discussing  the  constitu- 
tionality ot  section  1168  generally,  the  court 
declared: 

"It  has  nniformly  been  held  that  the  indeter- 
minate sentence  is  in  legal  effect  a  sentence  for 
the  maximum  term.  It  is  on  this  basis  that 
such  sentences  have  been  held  to  be  certain 
and  definite,  and  therefore  not  void  for  un- 
certainty. [Citing  cases.]  In  answering  the 
claim  that  the  authority  vested  by  the  Indeter- 
minate Sentence  Law  in  the  I>oard  of  prison 
directors  is  a  delegation  of  either  legislative  or 
judicial  powers  to  an  executive  body,  it  is  point- 
ed out  that  the  legislative  function  is  filled 
by  providing  the  sentence  which  is  to  be  fan- 
posed  by  the  judidal  branch  upon  the  determi- 
nation of  the  guilt  of  the  offender.  This  is  done 
by  the  enactment  of  the  Indeterminate  Sentence 
Law.  The  judicial  branch  of  the  government 
is  intrusted  with ,  the  function  of  determining 
the  guilt  of  the  individual  and  of  imposing  the 
sentence  provided  by  law  for  the  offense  ot 
which  the  individual  has  been  found  guilty. 
The  actual  carrying  out  of  the  sentence  and 
the  application  of  the  various  provisions  tor 
ameliorating  the  same  are  administrative  in 
character  and  properly  exercised  by  an  admin- 
istrative body." 

[2]  This  being  the  settled  law,  It  follows 
that  the  sentence  Imposed  in  the  case  at  bar 
is  one  for  the  maximum  term  prescribed  by 
law,  which,  as  already  indicated,  would  be 
for  one-half  of  appellant's  life.  It  also  follows 
from  In  re  Lee,  supra,  that  the  function  which 
the  state  board  of  prison  directors  would 
perform  in  determining  what  term  of  years 
appellant  must  serve  is  no  part  ot  the  ac- 
tual fixing  of  the  sentence  Itself,  and  that  It 
it  were  so  regarded  it  would  be  the  exercise 
of  a  Judicial  function  by  an  executive  board, 
and  void  under  section  1,  article  3,  ot  tlie 
Constitution.  The  Legislature  has  no  author- 
ity to  vest  this  Judicial  power  in  the  state 
board  of  prison  directors,  and  in  so  tar  as 
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secdon  1168  of  the  Penal  Oode  purports  to 
do  so  It  Is  in  violation  of  that  section. 
Hence,  In  determining  whether  or  not  this 
sentence  Is  valid  the  test  Is  the  term  of  Im- 
prisonment called  for  by  the  Judgment— one- 
half  of  appellant's  life — and  not  the  term  of 
years  which  would  be  fixed  by  the  state  board 
of  prison  directors  at  the  expiration  of  the 
minimum  twm. 

[S]  In  People  v.  Burns,  138  Cal.  159,  89 
Pac.  16,  70  Pac.  1087,  60  I/.  R.  A.  270,  the 
defendant  was  convicted  of  an  attempt  to 
commit  robbery,  and  admitted  having  suf- 
fered the  two  previous  convictions  of  felony 
alleged  In  the  Information.  In  that  case  it 
was  held  that,  under  subdivision  1  of  section 
668  of  the  Penal  Code,  the  court  might,  for 
the  offense  there  In  question,  sentence  the 
defendant  to  any  term  of  imprisonment  be- 
tween the  minimum  of  10  years  and  life. 
Discussing  a  sentence  of  imprisonment  for 
one-half  the  defendant's  life,  the  court  said 

"What  the  actnal  life  of  a  particular  person 
would  be,  and  what  would  be  the  half  of  it, 
cannot  t>e  known;  and  if  one-half  of  the  life 
of  the  appellant  were  the  only  punishment  pre- 
scribed for  the  crime  of  which  he  was  con- 
victed, such  punishment  would  be  too  vague  and 
indefinite  to  be  possible  of  enforcement,  and  no 
judgment  could  be  rendered  against  him." 

Since  a  sentence  for  half  a  life  would  be 
invalid,  authority  to  sentence  appellant  must 
be  found  apart  from  section  1168.  This  view 
of  that  section  does  not  mean  that  It  may  not 
operate  in  cases  where  it  is  applicable,  for 
it  is  not  necessary  that  the  provision,  to  be 
uniform  in  its  application,  shall  apply  unl- 
v»saUy.  It  is  sufficient  that  the  law  bear 
equally,  in  its  burdens  and  b«ieflts,  upon 
persons  in  the  same  category,  and  this  de- 
pends upon  the  facts  that  characterize  the 
offense.  People  v.  Judge  of  the  Twelfth  Dis- 
trict, 17  CaL  549,  654 

It  follows  that  section  1168  of  the  Penal 
Code  makes  no  provision  for  an  indetermi- 
nate sentence  in  the  case  of  a  conviction  of 
an  attempt  to  conunit  robbery,  and  for  that 
reason  the  sections  of  the  Penal  Code  pro- 
viding for  the  sentencing  of  persons  ai^lic- 
able  before  its  adoption  remain  in  full  force 
and  effect 

[4]  In  the  case  of  People  v.  Gardner,  98 
OaL  127,  32  Pac.  880,  the  defendant  was 
sentenced  to  serve  a  term  of  6  years  in  the 


penitentiary  for  an  attempt  to  commit  rape. 
Under  sections  264,  664,  and  671,  the  mazl- 
mum  punishment  for  that  offense  was  not 
more  than  one-half  of  the  def«idant's  nat- 
ural life,  but  the  maximum  was  not  required 
The  sentence  of  6  years  was  upheld  on  the 
grounds  that,  inasmuch  as.  a  defendant  con- 
victed of  the  complete  crime  of  rape  might, 
under  section  671,  be  Imprisoned  for  the  term 
of  his  natural  life  or  for  any  term  not  less 
than  the  minimum,  the  court  had  power  to 
impose  either  the  maximum  pimishment,  or 
any  term  of  years  between  the  minimum  and 
the  maximum;  that  for  an  attempt  to  com- 
mit rape  the  sentence,  under  sections  664  and 
671,  might  be  one-half  of  the  defendant's 
life,  or  any  term  of  years  less  than  that  pe- 
riod; that  whether  a  s«itence  for  a  term  of 
years  were  regarded  as  longer  or  shorter 
than  erne  for  the  defendant's  life,  imprison- 
ment for  a  term  of  years  would  be  less  than 
one-half  the  maximum  term  which  might  be 
imposed,  and  would  be  proper  under  sections 
664  and  671.  This  reasoning  was  adopted  in 
People  V.  Bums,  supra.  There  is  no  differ- 
ence in  the  punishment  between  the  case  at 
bar  and  People  v.  Gardner,  supra,  save  in 
the  minimum.  It  follows  from  the  latter 
case  that  the  trial  court  had  authority  to 
sentence  appellant  for  a  definite  term  of 
years. 

[t]  As  section  1168  has  no  appUcatlon,  the 
state  board  of  prison  directors  is  without 
authority  under  that  section  to  determine  the 
length  of  time  appellant  shall  be  confined. 
We  are  not  to  be  understood  as  intimating 
that  appellant,  while  undergoing  punishment, 
may  not  apply  for,  nor  the  state  board  of 
prison  directors  have  authority  to  grant, 
such  relief  as  was  afforded  before  the  adop- 
tion of  section  1168.  In  this  connection  it 
may  be  remarked  that  neither  section  1168 
nor  any  other  provision  has  in  terms  or  by 
implication  repealed  the  provisions  of  the 
"Parole  Law."  St.  1913,  p.  1048,  as  amended 
by  St  1915,  p.  981. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  superior 
court  to  render  a  judgment  sentencing  ap- 
pellant to  imprisonment  in  the  state  prison 
for  sudi  a  term  of  years  as,  In  its  opInl(», 
would  be  a  Just  and  fair  punishment 

We  concur:  SHAW,  0.  J.;  WILBUR,  J.; 
LENNON,  J.;  SHURTLEFF,  J.;  WASTE,  J. 
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8PAULDINQ  V.  DESMOND  et  al. 
(S.  F.  10057.) 

(Snpreme  Court  of  California.    Ma?  26,  1022. 
Behearing  Denied  June  23,  1922.) 

1.  Mandamus  €=>77( I)— Mandamus  Is  proper 
remedy  to  compel  city  derk  to  file  oath  of 
offloe  of  dty  tax  collector. 

Mandamus  is  the  proper  proceeding  to  com- 
pel a  city  derlc  to  file  an  official  oatli  of  office 
of  a  dty  tax  collector. 

2.  Municipal  oorporatlens  9=948(2)  —  Charter 
adopted  by  dty,  approved  by  Legislature,  Is 
organio  law  of  dty. 

Under  Const,  art.  11,  §  8,  a  charter  adopt- 
ed by  the  qualified  voters  of  a  dty  and  ap- 
proved by  the  Legislature  by  concurrent  reso- 
lution beconies  the  organic  law  of  the  dty, 
and  supersedes  an  existing  charter  and  all  laws 
inconsistent  with  the  charter,  so  adopted. 

3.  Municipal  corporations  «s»48 (2)— Charter 
of  olty  passed  hy  concurrent  resolution  of 
Legislature  and  enrolled  Is  oondnslve  as  to 
form  of  charter  adoptedi 

Under  Const,  art  11,  S  8,  providing  that  a 
charter  adopted  by  a  Legislature  of  qualified 
voters  of  a  dty  and  approved  by  concurrent 
resolution  of  the  Legislature  shall  become  the 
organic  law  of  the  dty  and  that  one  copy  shall 
be  filed  with  the  secretary  of  state  and  that 
thereafter  the  conrts  shall  take  judicial  notice 
of  the  provisions  of  the  charter,  a  charter 
adopted  by  the  dty  of  Sacramento  and  ap- 
proved by  concurrent  resolution  of  the  Legis- 
lature, enrolled  and  authenticated  by  the  offi- 
cers thereof,  and  filed  in  the  office  of  the 
secretary  of  state,  is  condusive  as  to  the  form 
of  charter  adopted. 

4.  Statutes  $=>28S— Act  signed,  enrolled,  and 
filed  constitutes  a  record  which  Is  condusive 
evidence  of  Its  passage. 

Where  an  act  has  been  passed  by  the  Legis- 
lature, signed  by  the  proper  officers  of  the  sen- 
ate and  assembly,  approved  by  the  Governor  and 
properly  enrolled  and  authenticated,  and  filed 
In  the  office  of  the  secretary  of  state,  it  con- 
stitutes a  record  which  is  condusive  evidence 
of  its  passage  and  of  its  terms  and  provisions, 
and  neither  the  journals  of  either  house  nor 
the  bill  as  originally  introduced,  nor  any  of  the 
amendments  thereof,  nor  parol  evidence  can  be 
received  to  show  that  it  did  not  become  a  law 
in  accordance  with  the  prescribed  forms  or  as 
so  enrolled. 

5.  Evidence  «s>l— "Judidal  knowledge^  de- 
fined. 

"Jndidal  knowledge"  is  not  reached  by  the 
use  of  evidence;  it  is  a  matter  pertaining  to 
the  judidal  function,  and  its  existence,  like 
that  of  an  admission,  stipulation,  or  rule  of 
presumption,  dispenses  with  evidence  as  to 
the  point  covered. 

6.  Evidence  ®=»3I— No  Judicial  notice  taken  of 
dty  charter  not  authenticated  by  officers  of 
either  house  thereof. 

Under  Const,  art  11,  S  8,  providing  that 
the   courts   shall   take   judidal   notice   of   the 
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provisions  Of  a  diarter  of  a  dty  adopted  by  a 
majority  of  the  qualified  voters  and  passed 
by  concurrent  resolution  of  both  honsea  of  the 
Legislature  and  filed  in  the  office  of  the  secre- 
tary of  state,  no  judidal  notice  can  be  taken  of 
a  charter  of  a  dty  authenticated  by  the  mayor 
and  the  dty  clerk  of  the  dty,  but  not  au- 
thenticated by  officers  of  either  house  of  the 
Legislature. 

7.  Munldpal  corporations  «=348  (2)— Charter 
of  dty  of  Sacramento  filed  In  office  of  sec- 
retary of  state  held  to  supersede  former 
diarter  and  laws  Inconsistent  therewith. 

Under  Const  art  11,  §  8,  providing  that  a 
charter,  adopted  by  a  majority  of  the  qualified 
voters  of  a  dty  and  passed  by  concurrent  res- 
olution of  both  houses  of  the  Legislature  and 
filed  in  the  office  of  the  secretary  of  state, 
shall  be  the  organic  law  of  the  dty,  the  char- 
ter of  the  dty  of  Sacramento  so  adopted  and 
so  approved  and  filed  in  the  office  of  the  sec- 
retary of  state  January  24,  1921,  is  the  exist- 
ing and  valid  charter  of  that  dty,  superseding 
the  charter  of  1911  and  all  laws  inconsistent 
with  the  provisions  of  tiie  charter  so  adopted 
and  80  filed. 

On  Rehearing. 

8.  Evidence  «=33 1— Courts  must  take  Judicial 
notion  of  dty  diarter  ratified  liy  people  of 
dty  and  approved  by  concurrent  resolution 
of  Legislature  and  filed  with  secretary  ef 
state. 

Under  Const  art  11,  {  8,  dedaring  that, 
when  a  dty  charter  is  ratified  by  the  people 
of  the  dty  and  approved  by  concurrent  reso- 
lution of  the  Legislature,  one  copy  thereof 
shall  be  filed  with  the  secretary  of  state,  one 
with  the  recorder  of  the  county  in  which  the 
dty  is  located,  and  one  in  the  archives  of  the 
city,  and  that  thereafter  the  courts  shall  take 
judidal  notice  of  the  provisions  of  the  charter, 
the  conrts  must  take  judicial  notice  of  the 
charter,  a  copy  of  which  is  so  filed. 

9.  Evidence  ®=3328— Only  competent  evidence 
as  to  form  of  olty  charter  ratMed  by  people 
Is  copy  attached  to  or  induded  In  concur- 
rent resolution  of  the  Legisiatare  and  ooplaa 
filed  as  direcfted. 

Under  Const  art.  11,  |  8,  providing  that, 
when  a  dty  charter  is  ratified  by  the  people  of 
the  city  and  approved  by  concurrent  resolution 
of  the  Legislature,  one  copy  of  the  charter  so 
ratified  and  so  approved  shall  be  filed  with  the 
secretary  of  state,  one  with  the  recorder  of  the 
county  in  which  the  city  Is  located,  and  one  in 
the  archives  of  the  dty,  and  that  the  conrts 
must  take  judicial  notice  thereof,  the  only 
competent  evidence  of  the  contents  of  the 
charter  is  either  the  copy  attached  to  or  in- 
cluded in  the  copy  of  the  concurrent  resolution 
and  the  copies  filed  as  spedfied  in  the  Constita- 
tion,  and,  in  case  of  conflict  between  the  copies 
so  filed  and  the  copy  attached  to  the  concur- 
rent resolution,  the  latter  prevails. 

10.  Constitutional  law  «=s68( I)— Remedy  for 
mistake  In  enacting  charter  of  municipal 
government  Is  for  Legislature. 

Where  a  city  charter  is  adopted  under 
Const  art  11,  {  8,  providing  that  a  charter 
ratified  by  the  people  of  a  dty  and  adopted 
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by  coDonrrent  resolntion  of  the  Legislatare 
shall  become  the  organic  law  of  the  city,  if  by 
mistake  the  charter  adopted  by  the  Legislature 
is  different  from  the  one  ratified  by  the  people, 
the  question  of  correcting  the  error  is  one  for 
the  Legislature,  since  the  matter  of  the  for- 
mation and  government  of  such  municipal  cor- 
poration is  political  and  does  not  determine  pri- 
yate  rights  nor  involve  due  process  of  law,  so 
as  to  bring  the  question  of  the  mistake  in 
adopting  the  charter  within  the  jurisdiction  of 
the  courts. 

In  Bank. 

Application  by  L.  H.  Spaulding  for  writ  of 
mandate,  to  be  directed  to  M.  J.  Desmond, 
as  Clerk  of  tbe  City  of  Sacramento,  and  the 
City  of  Sacramento.    Writ  denied. 

B.  Platnaaer,  of  Sacramento,  for  petition- 
er. 

R.  L.  Shinn  and  Devlin  &  Devlin,  all-  of 
Sacramento,  for  respondents.  ' 

SHtJRTLEFF,  J.  This  Is  an  original  ap* 
plication  for  the  issnance  of  a  writ  of  man- 
damus directed  to  Harry  6.  Denton,  who  has 
been  regularly  substituted  as  a  defendant  In 
the  place  and  stead  of  M.  J.  Desmond,  deceas- 
ed, directing  the  said  Denton,  as  clerk  of  tbe 
city  of  Sacramento,  to  file  the  oath  of  plain- 
tiff as  the  alleged  dty  collector  of  said  city. 
Plaintiff  bases  his  right  to  have  such  oatn 
filed  upon  tbe  provisions  of  the  charter  of 
said  city,  known  and  hereinafter  referred  to 
as  the  charter  of  1911  (Statutes  1911,  Estra 
Session,  p.  SOS),  which  provided  for  a  city 
commission  in  which  was  vested  the  power 
of  appointing  a  city  collector,  and  which 
charter  plaintiff  contends  Is  still  in  force. 
It  would,  we  think,  conduce  to  a  better  un- 
derstanding of  tbe  questions  arising  upon 
this  application  to  state  at  this  point  that, 
on  November  30,  1920,  the  electors  of  said 
dty  of  Sacramento  ratified  a  new  charter, 
hereinafter  designated  as  the  charter  of 
1920,  which  provided  for  a  municipal  gov- 
erning body  termed  the  dty  council,  and 
which  charter.  If  legally  adopted,  became 
operative  on  June  30,  1921,  with  the  one  ex- 
ception that,  for  the  sole  purpose  of  the  elec- 
tion of  said  dty  council,  the  members  of 
whtcb  were  the  only  ofiScers  under  said  char- 
ter to  be  elected  by  the  people,  it  should  go 
Into  effect  immediately  after  its  approval  by 
the  Legislature,  which  approval,  it  is  claim- 
ed by  defendants,  was  accorded  on  January 
20.  1921.    Stats.  1921,  p.  1919. 

The  petition,  in  substance,  alleges:  That, 
at  all  the  times  In  it  mentioned,  the  dty  of 
Sacramento  was  a  munidpal  corporation  of 
the  state  of  California,  organized  and  exist- 
ing under  the  laws  of  said  state,  governed  inr 
accordance  with  the  provisions  of  a  charter 
adopted  and  approved  by  the  Legislature  in 
1911,  in  the  manner  provided  by  the  Consti- 
tution.   That  the  defendant  M.  J.  Desmond 


from  July,  1913,  up  to  the  time  of  his  death 
on  December  27, 1921,  was  the  duly  appoint- 
ed, qualified,  and  acting  dty  derk  of  said 
city.  That,  on  tbe  15tb  day  of  November, 
1921,  which,  it  will  be  noted,  was  after  the 
charter  of  1920,  If  valid,  became  fully  oper- 
ative, the  said  commission  of  said  city  of 
Sacramento,  which  derived  its  authority  as' 
previously  stated,  if  any  it  had  tor  such  act, 
from  the  charter  of  1911,  appointed  the 
plaintiff  dty  collector  of  said  dty,  and  that, 
in  compliance  with  tbe  provisions  of  an  or- 
dinance of  said  dty,  adopted  in  January, 

1919,  he  executed  his  bond  as  such  collector, 
with  BuflSdent  sureties  to  said  city  in  the 
penal  sum  required,  which  bond  was  approv- 
ed and  filed  with  the  auditor  of  said  dty. 
That,  on  the  18th  of  November,  1921,  and 
after  such  approval  of  said  bond,  plaintiff, 
as  such  dty  collector,  regularly  subscribed 
and  took  his  ofDdal  oath  in  writing,  and  pre- 
sented it  to  M.  J.  Desmond,  the  then  clerk 
of  the  dty  of  Sacramento,  as  such  clerk,  and 
demanded  that  it  be  filed,  which  demand 
was  refused.  That  the  reason  assigned  by 
said  Desmond  for  such  refusal  was  that  the 
charter  of  1911  was  superseded  and  abrogat- 
ed by  the  charter  of  1920,  and  that  there 
was  no  longer  a  city  collector  or  any  law  cre- 
ating such  an  office.  That,  on  the  30th  day 
of  November,  1920,.  tbe  qualified  electors  of 
said  dty  ratified  a  proposed  charter  for  the 
government  of  said  city,  framed  as  provided 
by  section  8  of  article  11  of  the  Constitution 
of  California.  That  the  last-mentioned  char- 
ter was  never  submitted  to  the  Legislature 
of  the  state  of  California  for  its  approval  or 
rejection,  and  was  never  approved  by  tbe 
Legislature.  That  the  Legislature,  at  its 
session  In  1921,  by  concurrent  resolution; 
passed  by  a  majority  of  the  members  elect- 
ed to  each  house  thereof,  approved  what 
purported  to  be  a  copy  of  the  charter  of  1920 
as  ratified,  but  which  in  truth  and  in  fact 
was  not  a  complete  copy  thereof. 

The  dty  makes  two  appearances,  one  by 
answer  of  tbe  dty  commission,  admitting  all 
the  allegations  of  the  petition,  and  the  other 
through  or  by  the  dty  council,  which  demur- 
red and  answered  at  the  same  time.  We. 
have  therefore  separate  appearances  of  the 
alleged  governing  bodies  created  respective- 
ly by  the  charter  of  1911  and  the  charter  of 

1920.  It  Is  not  necessary  to  give  any  con- 
sideration to  the  answer  of  the  city  commis- 
sion, for  it  raises  no  Issues  in  that  it  con- 
cedes the  correctness  of  plaintiff's  conten- 
tions. We  will  therefore  confine  the  discus- 
sion to  the  petition  and  pleadings  of  tbe  city 
council,  and  it  will  be  understood,  unless  oth- 
erwise stated,  that  the  use  of  the  term  de- 
fendants refers  to  the  dty  thus  appearing 
and  the  defendant  Denton. 

.  The  demurrer  alleges,  first,  that  the  peti- 
tion does  not  state  facts  suffident  to  consti- 
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tnte  a  cause  of  action,  or  a  cause  "for  the 
issnance  of  a  writ  of  mandamus";  and,  sec- 
ond, that  It  appears  upon  the  face  of  the  pe- 
tition that  the  only  possible  cause  of  action 
stated  therein  Is  one  In  favor  of  the  people 
of  the  state  of  California,  which  must  be 
made  the  subject  of  a  proceeding  by  the 
state  In  quo  warranto.  The  answer  of  the 
defendants.  In  substance,  avers:  That  the 
charter  of  1911  was  superseded  by  the  char- 
ter of  1920,  and  that,  ever  since  the  20th  day 
of  January,  1921,  the  last-named  charter  has 
been  and  is  the  organic  law  of  said  city; 
that,  on  November  18,  1921,  a  copy  of  the 
charter  of  1920,  so  ratified  and  approved, 
was  filed  respectively  with  the  secretary  of 
state  of  the  state  of  California,  the  county 
recorder  of  the  county  of  Sacramento,  and 
In  the  archives  of  said  dty  of  Sacramento. 
That  said  M.  J.  Desmond  was  the  city  clerk 
of  the  city  of  Sacramento  under  said  char- 
ter of  1911,  from  July,  1913,  the  exact  date 
not  appearing  In  any  of  the  pleadings,  until 
the  30th  day  of  June,  1921,  upon  which  lat- 
ter date  the  (barter  of  1911  ceased  to  have 
any  operative  effect'  That,  upon  said  last- 
mentioned  date,  the  said  M.  J.  Desmond  vol- 
untarily surrendered  his  office  as  city  clerk 
under  the  charter  of  1911,  and  ever  since  the 
30th  day  of  June,  1921,  neither  he  nor  ei- 
ther of  bis  successors  has  been  city  clerk  of 
the  city  of  Sacramento  under  said  charter 
of  1911.  That  on  said  30th  day  of  June, 
1821,  said  M.  J.  Desmond  was  elected  city 
clerk  of  said  city  by  the  city  council  of  said 
city,  pur.suant  to,  and  charged  with  the  duties 
provided  In,  the  charter  of  1920,  and  that 
thereupon  he  duly  qualified  as  such  city 
clerk  under  said  charter  of  1920,  and  that 
ever  since  said  30th  day  of  June,  1921,  he, 
or  a  successor  to  him,  of  whom  tlie  defend- 
ant Denton  was  one,  has  been  the  duly  ap- 
pointed, qualified,  and  acting  city  clerk  of 
the  city  of  Sacramento,  with  the  duties  pro- 
vided for  In  the  said  charter  of  1920.  That 
the  ordinance,  pursuant  to  which  plaintiff 
alleges  that  he  filed  his  bond  and  took  his  of- 
fice, is  not  and  has  not  been  in  effect  at  any 
time  since  June  30,  1921,  and  that  since  said 
date  there  has  not  been  any  such  office  as 
city  collector  of  said  city.  The  answer  fur- 
ther denies  that  the  charter  of  1920  was 
never  submitted  to  the  Legislature  for  Its  ap- 
proval or  rejection,  but  avers  that  It  was 
so  submitted,  and,  by  concurrent  resolution 
passed  by  each  house  of  the  Legislature, 
was,  on  January  20.  1921,  approved,  and  that 
the  charter  so  approved  by  the  Legislature 
was  the  same  charter  ratified  by  the  quali- 
fied electors  of  said  city  of  Sacramento  on 
November  30,  1920.  The  answer  admits  the 
averments  of  the  petition  touching  the  oath 
by  plaintiff  as  city  collector,  his  attempt  to 
file  the  same  with  the  city  clerk,  the  latter^ 
refusal  to  make  such  filing,  and  the  reasons 
assigned  for  such  refusal.    It  Is  alleged  as 


a  separate  defense  that  tl^ere  Is  another  ac- 
tion, In  the  nature  of  quo  warranto,  pend- 
ing between  the  same  parties  and  involving 
the  same  subject-matter,  but,  in  view  of  the 
conclusions  which  follow.  It  is  not  necessary 
for  us  to  consider  this  special  defense,  and 
we  express  no  opinion  concerning  it  To  the 
defendant's  answer,  plaintiff  demurs  upon 
the  ground  of  its  insufficiency.  Inasmuch 
as  the  questions,  the  decision  of  which  Is  la 
our  opinion  determinative  of  this  controver- 
sy, are  raised  by  the  petition  and  answer  as 
well  as  by  the  demurrers,  we  will  not  sepa- 
rately consider  the  latter  pleadings,  but  dis- 
pose of  the  matter  upon  Its  merits. 

The  record  shows  that  an  enrolled  copy  of 
the  concurrent  resolution,  approving  the 
charter  of  1920,  authenticated  by  the  proper 
officers  of  the  senate  and  assembly,  was  filetf 
in  tjie  office  of  the  secretary  of  state  on  Jan- 
nary  24, 1921. 

[1]  What  we  regard  as-  the  controlling 
questions  raised  by  the  pleadings  are:  First, 
do  the  facts  alleged  in  the  petition  support 
a  proceeding  in  mandamus?  And,  second,  is 
the  charter  of  1920  the  organic  law  of  ttaf 
city  of  Sacramento,  and,  if  so,  can  we.  In 
this  proceeding,  question  the  verity  or  va- 
lidity of  the  enrolled  copy  thereof  filed  with 
the  secretary  of  state?  The  first  of  these 
propositions  must  be  answered  in  the  affirm- 
ative. The  plaintiff  is  not,  as  contended  by 
defendants,  attempting  In  this  application  to 
try  the  title  to  his  alleged  office  or  to  have 
himself  judicially  declared  to  be  the  dty  col- 
lector of  the  city  of  Sacramento,  but,  as  al- 
ready stated.  Is  asking  for  an  order  direct- 
ing the  defendant,  as  dty  derk,  to  file  his 
official  oath  as  such  city  collector,  whldt  he 
claims  Is  essential  In  order  for  him  to  be 
fully  dothed  with  official  authority.  That 
this  is  the  proper  proceeding  to  accomplish 
such  result.  If  he  Is  legally  entitled  to  have 
such  oath  filed,  and  it  is  the  duty  of  the  dty 
clerk,  under  the  law,  to  file  it,  does  not  ad- 
mit of  doubt,  for  it  is  well  settled  in  this 
state  that  mandamus  Is  proper  to  compel  the 
performance  of  a  duty  especially  enjoined 
by  law.  KeUy  v.  Edwards,  69  CaL  460-*62, 
11  Pac.  1;  Peck  v.  Board  of  Supervisors  of 
Los  Angeles  Co.,  90  Cal.  384,  27  Pac.  301; 
Bannerman  v.  Boyle,  160  Cal.  203,  116  Pac. 
732;  Fox  v.  Workman,  6  Cal.  App.  683,  92 
Pac.  742;   Code  Civ.  Proc^  S  1085. 

[2]  We  pass  to  the  discussion  of  the  sec- 
ond and  more  Important  question.  The  pro- 
vision of  the  Constitution  with  which  we 
are  directly  concerned  is  the  following: 

"If  a  majority  of  the  qualified  voters  voting 
thereon  at  such  general  or  spedal  dectlon  shall 
vote  in  favor  of  such  proposed  charter,  it  shall 
be  deemed  to  be  ratified,  and  shall  be  sub- 
mitted to  the  Legislature,  if  then  in  session,  or 
at  the  next  regular  or  special  session  of  the 
Legislature.  The  Legislature  shall  by  concur- 
rent resolution  approve  or  reject  such  charter 
as  a  whole,  without  power  of  alteration  or 
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amendment;  and  if  approved  by  a  majority  of 
the  members  elected  to  eadi  house  it  shall  be- 
come the  organic  law  of  snch  city  or  city  and 
county,  and  supersede  any  existing  charter  and 
all  laws  Inconsistent  therewith.  One  copy  of 
the  charter  so  ratified  and  approved  shall  be 
filed  with  the  Secretary  of  State,  one  with  the 
recorder  of  the  connty  in  which  such  city  is 
located,  and  one  in  the  archives  of  the  city; 
and  thereafter  the  courts  ihall  take  judicial 
notice  of  the  provinoiu  of  tueh  oharte^."  Ar- 
ticle 11,  {  8.    (Italics  ours.) 

In  speaking  of  this  provision  and  the  le- 
gal status  of  a  charter  approved  thereunder, 
this  court,  in  Brooks  v.  Fischer,  79  Cal.  173- 
176,  21  Pac.  652,  653  (4  L.  H.  A.  429),  said: 

"It  provides:  1.  For  submission  [of  the 
ratified  charter]  to  the  Legislature  for  its  ap- 
proval or  rejection.  2.  That  if  approved  by  a 
majority  vote  of  the  members  elected  to  each 
house,  it  shall  become  the  charter  of  said  city. 
This  does  not  in  terms  require  any  action  on 
the  part  of  the  governor,  but  expressly  pro- 
vides that,  immediately  upon  its  being  approved 
by  a  majority  of  the  members  of  the  two  hous- 
es of  the  Legislature,  it  shall  become  the  char- 
ter of  the  city.  •  •  •  It  seems  to  us  that 
tliis  language  is  so  plain  and  unequivocal  that 
it  cannot  call  for  a  construction  by  this  court. 
It  is  enough  that  the  Constitution  has  so  pro- 
vided." 

Afntin,  In  a  more  recent  case,  addressing 
Itself  to  the  same  subject,  this  court  used  the 
following  language: 

"It  is  now  expressly  provided  that  the  char- 
ter may  be  approved  by  concurrent  resolution, 
and  that  then  such  charter  'shall  become  the 
organic  law  thereor— that  is,  it  is  a  special 
mode  for  the  enactment  of  a  law  by  the  Leg- 
islature. It  is  clear  that  it  is  made  a  law  by 
the  Legislature,  and  becomes  a  law  by  this 
expression  of  the  sovereign  will  of  the  state. 
It  prevails  and  has  force  as  a  law  of  the  state, 
and  is  not  made  a  law  by  the  people  of  the 
municipality  by  virtue  of  authority  delegated 
to  them.  It  is  proposed  by  the  municipality, 
and  Is  accepted  and  passed  into  a  law  by  the 
Legislature  or  rejected,  as  it  shall  see  fit." 
Ex  parte  Sparks,  120  Cal.  395-399,  52  Pac. 
715,  716. 

I3-S]  It  is.  therefore,  settled  that  it  is  the 
charter  adopted  by  the  T^egislature  which 
becomes  the  organic  law  of  the  city  by  which 
it  was  ratified  and  submitted  for  approval. 
The  correctness  of  this  proposition  is  not 
contested  by  any  of  the  parties  to  this  pro- 
ceeding, but  plaintiff  affirms  that  he  can  im- 
peach the  validity  of  the  charter  filed  with 
the  secretary  of  state,  or  either  of  the  other 
depositaries  designated  in  the  Constitution, 
by  showing,  through  the  means  of  compari- 
son or  otherwise,  that  It  Is  not  a  correct  copy 
of  tbe  charter  ratified  by  the  electors;  and 
the  defendants  assert  that  they  have  tbe 
right  to  prove  by  the  journal  of  tbe  respec- 
tive branches  of  the  Legislature  that,  in 
facf.  the  charter  adopted  was  the  one  rati- 
fied, und  that  they  are  not  precluded  by  the 


copy.  But  in  onr  opinion  taeitber  of 
these  contentions  can  be  sustained.'  It  has 
long  been  tbe  law  of  this  state  that,  where 
an  act  has  been  passed  by  the  Legislature, 
signed  by  the  proper  ofiScers  of  the  senate 
and  assembly,  approved  by  the  Governor 
and  properly  enrolled  and  authenticated, 
and  filed  in  the  office  of  the  secretary  of 
state,  it  constitutes  a  record  which  is  con- 
clusive evidence  of  its  passage  and  of  its 
terms  and  provisions,  and  that  neither  the 
journals  of  either  house,  nor  the  bill  as  orig- 
inally introduced,  *  nor  any  of  the  amend- 
ments thereof,  nor  parol  evidence,  can  be  re- 
ceived In  order  to  show  that  it  did  riot  be- 
come a  law  in  accordance  with  ^e  prescrib- 
ed forms  or  as  so  enrolled.  Sherman  ▼. 
Story,  30  Cal.  253,  89  Am.  Dec.  93 ;  County 
of  Tolo  V.  Colgan,  132  Cal.  265,  64  Pac.  401, 
84  Am.  St.  Rep.  41.  While,  so  far  as  the 
briefs  and  our  research  disclose,  it  h^s  nev- 
er been  held  that  this  rule  applies  to  an  en- 
rolled and  authenticated  copy  of  a  concur- 
rent resolution  filed  with  tiie  secretary  of 
state,  we  can  see  no  reason,  resting  upon 
principle,  why  It  is  not  applicable  here. 
That  it  is  controlling  finds  support  in  that 
portion  of  the  Constitution  quoted,  which  af- 
firms that,  when  the  charter  is  filed  as  di- 
rected, the  courts  shall  take  judicial  notice 
of  Its  provisions.  We  think  this-  mandate, 
reinforced  by  the  foregoing  rule,  precludes 
us  in  this  hearing  from  going  behind  the  en- 
rolled and  filed  charter. 

"Judicial  knowledge  [notice]  is  not  reached 
by  tbe  use  of  evidence;  it  is  a  matter  pertain- 
ing to  the  judicial  function  and  its  existence, 
like  that  of  an  admission,  stipulation,  or  rule  of 
presumption,  dispenses  with  evidence  as  to  the 
point  covered"     18  Cyc.    {  850. 

The  Constitution  goes  even  further  than 
the  quoted  text  and,  in  effect,  declares  that, 
when  the  controversy  involves  a  provision  of 
the  diarter,  tbe  courts  shall  determine  it 
from  what  appears  in  the  copy  filed  wittf 
the  secretary  of  state  or  with  the  other  de- 
positaries mentioned  in  the  Constitution. 
It  would  practically  nullify  this  provision 
of  the  Constitution  to  construe  It  as  meaning 
that  the  courts  must  take  Judicial  notice  of 
the  contents  of  the  filed  copy,  except  wheris 
the  issue  Is  that  such  copy  is  Invalid  be- 
cause not  an  exact  reproduction  of  tbe  char* 
ter  as  ratified  by  the  electors  and  approved 
by  the  Legislature.  Taking  Judicial  notice 
of  tbe  contents  of  tbe  charter  is  taking  no- 
tice of  such  contents  as  a  whole — as  a  com- 
pleted document — as  well  as  of  some  spe- 
cific part  thereof.  Tbe  wisdom  and  purpose 
of  this  requirement  of  tbe  Constitution  are 
manifest  It  is  essential,  commercially  and 
otherwise,  that  there  exist  some  established 
memorial,  some  authoritative  and  perma- 
nent record  of  the  charter,  whidi  is  conclu- 
sive and  Tinimpeachable,  at  least  against  an 
attack  such  as  tbe  one  made  bere,  and  to 
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wblch  tbose '  desiring  to  be  advised  of  its 
terms  may  with  security  and  confidence  re- 
sort. Were  it  otherwise,  a  mnniclpal  gov- 
emment  would  be  constantly  exposed  to  the 
possibility  of  having  its  organic  law  assailed 
upon  the  ground  that  the  enrolled  and  filed 
copy  of  the  concurroit  resolution  approving 
it  is  defective  by  reason  of  the  asserted 
omission  therefrom  of  some  portion  of  the 
ratified  and  approved  charter. 

Sherman  r.  Story,  supra,  although  decided 
under  the  Constitution  of  1S49,  contains  lan- 
guage in  point  here.  We  quote  the  follow- 
ing from  the  (q[>inioa  (30  CaL  278,  89  Am. 
Dec.  93): 

"There     is    nothing    In    the     Constitution 

•  •  •  that  reqaires  or  authorizes  us  to 
avoid,  oorrect  or  in  any  way  modify,  by  aid  of 
the  Journals,  the  acts  of  the  Legislature  prop- 
erly enrolled,  authenticated  and  deposited  with 
the  secretary  of  state  as  records  of  the  act. 

•  •  •  Much  less  is  there  any  authority  for 
resorting  to  the  bill  as  originally  introduced, 

•  •  *  or  to  parol  evidence  for  the  purpose 
of  impeacliing  the  record.  •  •  •  The  qnes- 
Won,  then,  whether  an  important  pnbUc  law, 
upon  which  the  rights  of  all  our  citiKenB  de- 
pend or  may  depend  was  ever  passed,  is  to  rest, 
through  all  time,  upon  equivocal  memoranda 
upon  amendment  tags  and  the  frail  recollection 
and  veracity  of  man."     (Italics  ours.) 

And  this  question  the  court  there  answers 
emphatically  in  the  negative.  County  of 
Tolo  V.  Colgan,  supra,  decides  that  the 
change  from  the  old  to  the  new  Constitution 
did  not  abrogate  or  afFect  the  rule  that  the 
record  of  the  authenticated  and  enrolled 
statute  in  the  office  of  the  secretary  of  state 
cannot  be  impeached  by  evidence  of  any  fact 
outside  of  such  record. 

The  late  Chief  Justice  Beatty,  speaking 
for  the  Supreme  Court  of  Nevada,  of  which 
court  he  was  tben  a  member,  used  these 
words: 

"How  is  a  court  to  be  satisfied  as  to  the  ex- 
istence and  terms  of  a  statute?  Is  it  bound 
by  the  statute-roll,  or  can  it  look  beyond  the 
record?  And  if  so,  how  far  can  the  investiga- 
tion be  extended?  •  •  •  Whoever  engages 
in  any  transaction  the  validity  or  construction 
of  which  depends  upon  statutory  provisions, 
whoever  holds  or  acquires  any  sort  of  prop- 
erty, or  right,  the  titie  or  enjoyment  of  which 
may  be  affected  by  the  operation  of  any  law,  is 
bound  to  take  notice,  at  his  peril,  what  the  law 
is.  And  it  is  not  enough  for  him  to  know  what 
the  law  is  after  a  court  of  last  resort  has  made 
an  Investigation  and  determined  what  part  of 
the  statute-roil  is  to  stand  and  what  part  to 
fall,  but  he  must  know  in  advance  of  litigation, 
and  govern  his  conduct  accordingly.  If  there 
is  any  record  or  document  outside  of  the  stat- 
ute-roll to  which  a  court  will  resort  for  the 
purpose  of  testing  the  validity  of  an  enrolled 
law,  he  must  not  overlook  it.  If  a  court  will 
hear  oral  testimony  to  impeach  the  record,  he 
must  be  able  to  conjecture  in  advance  what  the 
testimony  \rill  be,  and  what  weight  will  be  al- 
lowed to  it.     Considering  the  exigency  of  this 


rule  it  Is  easy  to  perceive  of  what  extreme 
importance  it  Is  that  there  should  be  some 
high,  authentic  and  unquestionable  record  to 
whidi  not  only  courts  and  public  officers,  but 
private  citizens,  may  resort,  and,  by  a  simple 
inspection,  determine  for  themsdves  with  in- 
fallible certainty  what  are  the  statutes  of  the 
state,  and  what  are  their  terms."  Nevada  t. 
Swift.  10  Nev.  176-182. 

[6]  As  before  noted,  defendants  In  fbelr 
answer  aver,  that  on  November  18,  1921,  a 
copy  of  the  charter  of  1920,  as  ratified  and 
approved,  was  filed  in  the  office  of  tbe  sec- 
retary of  state,  and,  while  the  demurrer  to 
the  answer  would  ordinarily  admit  the  truth 
of  this  averment,  we  treat  it  as  denied  in 
obedience  to  the  rule  that  the  averments  of 
the  answer  are  deemed  denied.  The  answer 
sets  forth  a  copy  of  the  charter,  which  It 
avers  was  filed  on  November  18,  1921,  as 
aforesaid,  but  it  is  not  authenticated  by  the 
officers  of  either  house  of  the  Legislature, 
but  by  the  mayor  and  city  derk  of  the  city 
of  Sacramento.  We  know  of  no  law  author- 
iztng  the  filing  of  this  dociunent,  so  attest- 
ed, and  we  regard  it  as  of  no  potency  wiiat- 
ever.  Clearly,  it  Is  not  a  record  of  which 
this  court  can  take  judicial  notice,  or  a  cer- 
tified copy  of  which  would  be  admissible 
here.  As  we  have  said,  it  Is  the  copy  at- 
tested by  the  proper  officers  of  the  respec- 
tive legislative  bodies  approving  the  diarter. 
filed  with  the  secretary  of  state,  and  no  oth- 
er, of  which  the  courts  take  judicial  notice, 
which,  in  this  instance,  is  the  one  so  filed  on 
January  24,  1921. 

[7]  Our  conclusion  is  that.  In  this  Inquiry, 
we  are  precluded  from  going  l>ehlnd  the  said 
copy  of  the  charter  of  1920,  which  was  filed 
in  the  office  of  the  secretary  of  state  on  Jan- 
uary 24,  1921,  and  that,  as  so  filed.  It  la  the 
existing  and  valid  charts  of  the  dty  of 
Sacramento,  superseding  the  charter  of  1911 
and  all  laws  Inconsistrait  with  the  provlsionB 
of  said  charter  of  1920.  It  follows,  there- 
fore, and  we  so  hold,  that  there  Is  no  sndi 
office  as  dty  collector  of  the  dty  of  Sacra- 
mento, and  that  plaintiff  has  failed  to  es- 
tablish his  right  to  have  his  oath  as  such  al- 
leged dty  collector  filed  In  the  records  of 
said  dty  as  demanded  by  him  or  otherwise. 

In  view  of  what  precedes.  It  Is  unneces- 
sary to  consider  the  additional  points  urged 
in  the  briefs. 

The  application  for  a  writ  of  mandate  ts 
denied. 

We  concur:  SHAW,  C.  J.;  UBNNON,  J.; 
WILBUR,  J.;  SLOANE,  J.;  LAWLOK,  J.; 
RICHARDS,  Justice,  pro  tem. 

On  Rehearing. 

SHAW,  O.  J.  Th«  respondent  has  fQed  • 
petition  asking  the  coort  to  modify  In  cer- 
tain particulars  the  opinion  fa^einbefore 
rendered^ 
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[1,1]  upon  farther  consideration  of  the 
matter,  we  are  satisfied  that  the  modifica- 
tion should  be  made.  The  Constitution  (art. 
11,  S  8)  declares  that,  when  a  city  char- 
ter ratified  by  the  people  of  the  dty  has 
been  submitted  to  the  Legislature  and  has 
been  approved  by  concnrr^it  resolution,  "one 
copy  of  the  charter  so  ratified  and  approved 
shall  be  filed  with  the  secretary  of  state,  one 
with  the  recorder  of  the  county  in  which 
such  dty  is  located,  and  one  in  the  archives 
of  the  dty;  and  thereafter  the  courts  shall 
take  Judldal  notice  of  the  provisions  of  suctf 
diarter."  The  natural  meaning  of  this  lan- 
guage is  that  the  courts  must  take  Judicial 
notice  of  the  charter,  the  copy  of  whidi  is 
so  filed.  We  have  held,  and  we  adhere  to 
that  opinion,  that  the  doctrine  ot  the  ded- 
sion  in  Sherman  v.  Story,  30  Cal.  253,  89  Am. 
Dec.  93,  and  Tolo  Ooun^  v.  Ck>lgan,  132  CaL 
266,  64  Pac.  403,  84  Am.  St  Rep.  41.  is  ap- 
plicable to  dty  charters  approved  by  the 
Legislature,  certified  and  filed  with  the  sec- 
retary of  state,  as  fully  as  it  is  to  statutes 
enacted  by  the  Legislature,  and  enrolled,  au- 
thenticated, and  filed  with  the  secretary  of 
state.  Under  that  doctrine  the  only  compe- 
tent evidence  of  the  contents  of  such  charter 
is  either  the,  copy  attached  to  or  included  in' 
the  concurrent  resolution,  if  any  copy  was 
so  attached  or  included,  and  the  copies  so 
filed,  as  spedfied  in  the  part  of  the  Consti- 
tution above  quoted.  In  case  of  a  conflict 
between  the  copies  so  filed,  and  the  copy,  if 
any,  attadied  to  the  concurrent  resolution, 
the  latter  would  prevail.  No  judidal  pro- 
ceeding has  been  provided  in  which  the  in- 
quiry whether  or  not  such  copy  is  a  true 
copy  can  be  made  or  in  which  the  question 
can  be  determined,  or  in  which  a  mistake,  if 
one  was  made,  can  be  corrected.  The  im- 
perative reasons  upon  which  that  doctrine 
rests  are  clearly  and  fordbly  set  forth  in 
the  two  decisions  dted,  and  need  not  be  re- 
peated here. 

rit]  The  petitioner  suggests  that  under 
this  doctrine  It  would  be  within  the  physical 
power  of  the  Legislature,  if  it  were  disposed 
to  act  in  bad  faith,  to  Impose  upon  a  city  a' 
diarter  for  ite  government  wholly  different 
from  the  one  which  the  people  of  the  city 
bad  ratified.  One  answer  to  this  objection  is 
that  the  ccnrta  will  not  impute  bad  faith  to 
the  legislative  department  of  the  state.  An- 
other 1b  that,  even  assuming  that  the  same 
result  might  be  caused  by  a  mistake,  the 


matter  of  the  formation  and  government  of 
such  municipal  corporations  is  political; 
that  it  does  not  determine  private  rlghta  nor 
involve  due  process  of  law  (People  v.  Ontar- 
io, 148  Cel.  634,  84  Pac.  205 ;  People  v.  Cal. 
Fish  Co.,  166  Cal.  606, 138  Pac.  79),  and  that 
the  remedy,  if  any  is  desired,  is  to  be  pro- 
vided by  the  Legislature.  In  view  of  the  fact 
that  during  the  72  years  of  the  exist«)ce  of 
this  state,  in  the  vast  mass  of  laws  enacted, 
no  instance  of  such  bad  faith,  nor  any  seri- 
ous mistake,  has  occurred,  the  necessity  for 
a  remedy  does  not  seem  urgent.  The  possi- 
bilities of  dangers  from  such  occurrences 
are  inconceivably  less  detrimental  to  the 
public  good  than  would  be  the  difllcuUies 
produced  by  the  doctrine  that  extrinsic  evi- 
dence could  be  given  to  show  an  error  in  the 
official  record  of  general  or  local  laws  and 
that  no  one  could  be  assured  that  he  was 
acting  in  accordance  with  law  at  any  time, 
because  he  could  not  foresee  that  some  other 
person  would  not  be  able  to  discover  and 
prove  an  error  whtdi  had  eluded  his  own 
search. 

The  dedsion  in  People  v.  Gunn,  86  Cal.  238. 
24  Pac.  718,  as  we  understand  It,  is  not  con- 
trary to  the  above.  It  holds  that,  in  a  quo 
warranto  proceeding  the  validity  of  such 
charter  may  be  disputed,  not  by  showing 
that  the  copies  thereof  officially  filed  atf 
aforesaid  are  erroneous,  but  by  showing  that 
the  election  at  which  it  was  ratified  by  the 
people  of  the  dty  was  not  lawfully  held,  ancf 
that  point  was  put  upon  the  ground  that 
such  ratification  was  a  condition  precedent 
to  the  power  of  the  Legislature  to  approve 
the  charter,  one  for  which  the  Legislature 
was  not  responsible,  and  one  into  which  if 
could  not  inquire,  and,  hence,  that  it  was  a 
Judicial  question  for  the  courta  to  determine. 
If  there  is  anything  in  that  dedsion  that  la 
contrary  to  the  doctrine  of  Sherman  v.  Story 
it  must  be  deemed  to  have  been  overruled 
by  the  decision  in  Yolo  County  v.  Colgan,  su- 
pra. 

Anything  in  the  opinion  hereinbefore  ren- 
dered suggesting  that  the  accuracy  of  such 
copies  might  be  disputable  in  some  other 
proceeding  and  leaving  that  question  open 
la  to  be  considered  as  withdrawn. 

The  application  by  the  petitioner  for  a  re- 
hearing is  denied. 

We  concur:  WILBUR,  J.;  LAWLOR,  J.; 
LBNNON,  J.;   SLOANH,  J.;   WASTE,  J. 
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(l»  Cal.  US) 
BARRY  V.  HANDLIN  St  al.     (S«C.  3172.) 

(Supreme  Conrt  of  California.    June  20, 1922.) 

1.  Partnership  «=>2I— Contract  for  admission 
as  iMrtner  could  not  be  terminated  by  de- 
fendants without  creating  liability  for  dam- 
ages. 

Under  a  contract  between  defendant8,_  who 
furnished  money  for  a  basiness,  and  plaintiff, 
who  was  employed  for  two  years  at  a  certain 
salary,  with  a  provision  that  he  should  be  ad- 
mitted as  a  partner  when  one-third  of  the  prof- 
its reached  a  certain  amount,  held,  that  plain- 
tiff was  to  have  one-third  of  the  profits,  sub- 
ject only  to  the  contingency  that  he  remain  in 
the  employment  of  the  firm,  and  that  his  rights 
could  not  be  terminated  by  the  defendants  with- 
out creating  a  liability  for  damages. 

2.  Partnership  «=92l— Employee  wrongfully  de- 
prived of  right  under  contract  to  become 
partner  In  business  entitled  to  damage*  suf- 
fered. 

One  employed  by  others  forming  a  partner- 
ship, with  the  provision  that  he  be  made  a 
partner  when  the  profits  reached  a  certain 
amount,  was  entitled  to  such,  damages  as  he 
could  show  he  suffered  by  reason  of  being 
wrongfully  deprived  of  his  prospective  interest 
in  the  profits  of  the  business,  where  his  em- 
ployers wrongfully  terminated  the  relation  with- 
out cause. 

In  Bank. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busiclj;  Judge. 

Action  by  W.  E.  Barry  against  L.  F.  Hand- 
Un  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Ralph  H.  Lewis,  of  Sacramento,  for  appel- 
lant. 

Chas.  A.  Bliss  and  Thomas  B.  Leeper, 
both  of  Sacramento,  for  respondents. 

WILBUR,  J.  Plaintiff  brought  this  action 
to  recover  the  sum  of  $13,500  damages  for  a 
breach  of  contract  Defendants  had  judg- 
ment on  demurrer,  and  the  plaintiff  appeals. 
The  breached  contract  la  an  exhibit  to  the 
complaint  It  Is  an  agreement  by  Barry, 
Handlln,  and  Barton  to  form  a  copartner- 
ship. Handlin  and  Barton  were  to  advance 
the  siun  of  $10,000  for  the  purchase  of  a  wall 
paper  business,  and  were  to  constitute  the  co- 
partnership until  the  plaintiff  under  the 
terms  of  the  contract  had  secured  an  equal 
Interest  therein  as  a  copartner.  The  plaintiff 
was  to  be  manager  of  the  business,  and  re- 
ceive $150  per  month,  and  to  be  credited  with 
a  third  Interest  in  the  profits  as  hereafter 
stated.  This  third  Interest  in  the  profits 
was  to  be  carried  on  the  books  as  the  "Barry 
reserve  fund."  It  was  provided  that  when 
this  fund  amounted  to  $3,333.33  one-half  of 
this  fund  should  be  paid  to  Handlin  and 
one-half  to  Barton,  and  thereupon  the  part- 


nership should  be  c(Hnposed  of  Barton, 
Handlin,  and  Barry.  The  contract  was  en- 
tered into  on  the  2d  day  of  June,  1919,  and 
on  the  4tfa  day  of  October,  1919,  the  plaintiff 
waa  discharged,  and  his  further  participa- 
tion in  the  business  was  prevented  by  the 
defendants.  Plaintiff  alleges  that  at  the 
time  of  his  discharge  the  profits  of  the 
business  amounted  to  $8,000.  The  defendants 
demurred  to  plaintifrs  complaint  generally, 
and  for  lack  of  jurisdiction.  The  defendants' 
contention  is,  in  effect,  that  plaintiff's  em- 
ployment was  to  continue  for  two  years;  that 
unless  at  the  end  of  that  term  the  Barry  re- 
serve fund  then  amounted  to  $3,333.33  or 
more  plaintiff  was  not  entitled  to  enter  into 
the  copartnership  or  to  any  pert  of  the  prof- 
Its;  that  if.  In  the  meantime,  for  any  reason 
plaintiff  ceased  his  connection  with  the  busi- 
ness he  was  not  entitled  to  any  part  of  the 
profits;  and  upon  this  hypothesis  they  claim 
the  only  Injury  sustained  by  reason  of  his 
discharge  is  the  sum  of  one  month's  salary 
accruing  between  the  date  of  discharge  and 
the  date  when  plaintiff  secured  other  «n- 
ployment  and  that  this  amount  ($150)  waa 
not  sufficient  to  give  the  superior  court  juris- 
diction. 

It  will  be  observed  that  at  the  date  of  the 
discharge  one-third  of  the  profits  amounted 
to  $2,166.66,  and  that  if  the  profits  bad  been 
continued  for  another  month  at  that  rate, 
one-third  of  the  profits  would  have  been  $3,- 
333.33.    The  contract  provided: 

"7.  When  said  Barry  reserve  fund  shall  have 
amounted  to  thirty-three  hundred  thirty-three 
and  one-third  dollars  ($3,3331^),  one-half  there- 
of shall  be  paid  to  the  party  of  the  first  part 
and  one-half  thereof  to  the  party  of  the  second 
part  and  thereupon  and  thereafter  the  party  of 
the  third  part  shall  be  let  into  and  become  an 
equal  partner  with  the  parties  of  the  first  and 
second  parts  in  said  business,  provided  he  shall 
have  continued  in  the  employ  of  said  partner- 
ship as  hereinabove  provided,  and  shall  have 
daring  said  time,  in  all  matters  and  things,  pro- 
moted and  worked  for  the  best  interests  of  said 
partnership,  and  in  all  other  particulars  com- 
plied with  bis  obligations  and  duties  under  this 
agreement" 

It  l8  clear  that  Barry's  third  interest  in 
the  copartnership  was  to  begin  as  soon  as  the 
profits  amounted  to  $10,000,  unless  there  are 
other  provisions  of  the  contract  modifying 
paragraph  7.  Paragraph  6  of  the  contract 
with  relation  to  the  profits  is  as  follows : 

"5.  Upon  the  let  day  of  January  of  each  year 
after  the  signing  of  this  agreement  an  inven- 
tory of  said  business  shall  be  taken,  and  bal- 
ance shall  be  struck,  and  the  net  profit  of  the 
previous  year  shall  be  ascertained  and  deter- 
mined, and  thereupon  said  profit  shall  be  dis- 
posed of  as  follows: 

"(a)  One-third  thereof  shall  be  paid  to  the 
party  of  the  first  part 
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"(b)  One-third  thereof  shall  be  paid  to  the 
party  of  the  second  part. 

"(c)  One-third  thereof  shall  be  pnt  in  a  fund 
to  be  known  as  'Barry  reserve  fund';  said  re- 
serve fund  shall  be  carried  on  said  books  as 
cash  on  hand,  but  the  same  may  be  used  by 
said  partnership  for  the  purpose  of  carrying 
on  said  business,  discounting  bills,  etc.,  pro- 
vided, hoTrever,  that  before  a  balance  shall  be 
struck  for  the  succeeding  year  said  reserve  fund 
shall  be  restored  and  be  intact  at  the  time  of 
ascertaining  the  profit  for  such  year." 

Paragraph  3  is  as  follows: 

"3.  The  party  of  the  third  part  shall  be  em- 
ployed by  said  partnership  at  a  salary  of  one 
hundred  and  fifty  dollars  ($150)  per  month,  be- 
ginning with  the  1st  day  of  June,  1919,  and 
shall  give  his  entire  time  and  attention,  and  his 
best  energy  and  efforts  in  promoting  the  wel- 
fare of  said  business  and  the  interests  of  said 
partnership;  and  agrees  to  continue  in  such 
employment  for  a  period  of  two  years,  and 
thereafter  until  this  agreement  has  been  fully 
carried  out,  and  has  become  an  e.qnal  partner 
in  said  business  enterprise  as  hereinafter  pro- 
vided." ^ 

It  is  not  necessary  for  ns  to  determine 
whether  if  the  profits  had  continued  at  the 
rate  of  $2,000  per  month  for  another  month 
the  plaintiff  would  have  been  entitled  to  his 
partnership  Interest  aa  November  4th  or 
wonld  have  been  compelled  to  have  waited 
until  the  first  of  the  next  January,  when  the 
Inventory  whs  to  be  taken,  subject  to  the  post- 
ponement of  his  partnership  interest  In  the 
event  that  during  the  period  of  November 
4,  1919,  to  January  1, 1920,  there  were  losses 
Instead  of  profits.  It  Is  sufiiclently  clear 
from  the  paragraphs  quoted  that  the  plaintiff 
suffered  a  substantial  damage  by  reason  of 
the  loss  of  his  contingent  Interest  in  the 
profits  of  the  business,  and  that  if  his  dis- 
missal was  wrongful  he  was  entitled  to  such 
damages. 

[1,2]  The  defendants  claim  that  section  9 
deprives  plaintiff  of  any  interest  In  the  profits 
or  in  the  Barry  reserve  fund  in  the  event  that 
his  employment  is  terminated  from  any  cause, 
even  tbongh  such  termination  may  have  been 
wholly  without  his  fault  and  wrongful  on 
their  part.  We  do  not  think  that  the  con- 
tract iB  reasonably  susceptible  of  such  con- 
struction. There  was  a  definite  agreement 
that  the  plaintiff  was  to  be  employed  for  two 
years  at  $160  per  month.  It  was  also  clear 
that  he  was  to  have  one-third  of  the  profits, 
subject  only  to  the  contingency  that  he  re- 
main in  the  employment  of  the  company,  and 
that  snch  profits  amount  in  the  aggregate  to 
$10;00O.  It  is  clearly  not  contemplated  that 
the  plaintiff  should  be  penalized  for  the 
wrongful  conduct  of  the  defendants.  That  is 
to  say,  the  termination  of  the  employment 
referred  to  in  subdivision  9  of  the  contract 
which  terminates  plalntlfTs  right  In  the  prof- 
Its  must  be  caused  by  the  fault  of  the  plain- 


tiff or  by  agreement  It  is  not  a  reasonable 
construction  of  the  contract  to  hold  that  It 
was  agreed  that  the  defendants  reserved  the 
right  to  discharge  the  plaintiff  at  their  whim 
at  any  time,  and  that  this  discharge  might 
occur  the  day  before  an  Inventory  is  taken, 
which  inventory  would  disclose  that  the 
plaintiff  Is  then  entitled  to  a  third  interest 
In  the  partnership.  Plaintiff  was  entitled  to 
such  damages  as  be  could  show  he  suffered 
by  reason  of  being  wrongfully  deprived  of 
his  prospective  Interest  In  the  profits  of  the 
business.  He  alleges  his  damages  at  $15,- 
000,  and  asks  judgment  for  this  amount,  and 
this  brings  the  case  within  the  jurisdiction 
of  the  superior  court.  The  demurrer  should 
have  been  overruled. 

The  judgment  is  reversed,  with  Instructions 
to  the  trial  court  to  overrule  the  demurrer 
to  the  complaint 

We  concur:  SHAW,  C.  J.;  I>B»fNON,  J.; 
SLOANB,  J.;  LAWtOR,  J.;  SHURTLBFP, 
J.;  BI(3HAItDS,  Justice  pro  tern. 


(18S  Cal.  228) 
VAN    HOOSEAR    v.    RAILROAD    COMMIS- 
SION OF  CALIFORNIA.    (8.  F.  10076.) 

(Supreme  Court  of  California.    June  30,  1922. 
Rehearing  Denied  Jnly  27,  1922.) 

1.  Contempt  (S=>24  — Jurisdiction  to  punish 
rests  on  ability  of  accused  to  comp^  with  or- 
der. 

It  is  essential  to  the  jurisdiction  to  punish 
for  contempt  for  disobeying  the  order  of  the 
court  that  the  party  charged  shall  have  been 
able  to  comply  with  such  order,  unless  he  has 
voluntarily  and  contumaciously  disabled  himself. 

2.  Contempt  «=363(4)  —  Adjudication  must 
show  power  of  guilty  party  to  perform  order. 

Adjudication  of  contempt  for  failure  to  per- 
form an  act  directed  by  the  court  is  void  as  a 
basis  for  the  imposition  of  punishment,  unless 
it  appears  therefrom  that  it  is  within  the  power 
of  the  guilty  person  to  perform  the  act 

3.  PuMlo  service  commissions  €=3l9(4)— Lack 
of  frankness  In  daalino  with  tribunal  Is  not 
disregard  afTordlng  basis  for  contempt  pro- 
ceodlngs. 

That  a  party  fails  to  act  with  frankness 
in  dealing  with  the  Railroad  Commission,  as  in 
appearing  at  hearings  concerning  public  util- 
ities involved  in  certain  properties  without  dis- 
closing that  he  was  not  their  owner,  is  not  a 
contumacious  disabling  of  himself  from  comply- 
ing with  the  Commission's  order  such  as  to  ren- 
der him  punishable  for  contempt. 

4.  Prohibition  «=sll— Dees  nvt  lie  to  correct 
errors  of  tribunals  having  Jurisdiction. 

Prohibition  does  not  lie  to  prevent  a  subor- 
dinate court  from  deciding  erroneously  or  from 
enforcing  an  erroneous  judgment  in  a  case 
over  which  it  has  jurisdiction,  and  in  such  cases 
the   superior  court  will  leave   the   party  ag- 
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Krieved    to   bis  'ordinarr    remediei,    snch    •■ 
writ  of  error  or  certiorari. 

5.  Prohibition  «=»28— Record  will  Im  axanilned 
to  aaeertalB  petitioner's  ability  to  olMy  order 
of  the  Railroad  Commission  In  proceeding  to 
restrain    enforoement  of  Jndgnent  of   oon- 
tempt. 
An  application  for  writ  of  prohiUtion  to 
restrain  tlie  Railroad  Commission  from  enforc- 
ing its  judgment  of  contempt,  bringing  np  a 
complete  record,  will  be  treated  as  application 
for  writ  of  review,  and  tiie  conrt  will  determine 
jurisdictional    facts   and    give   the   relief    that 
the  record  warrants,  notwithstanding  the  Pub- 
lic Utilities  Act  limits  all  review  of  the  Com- 
mission's  rulings    to   writ   of  certiorari,   and 
where  the  evidence  shows  petitioner's  inability 
to  obey  the  order  upon  which  the  contempt  is 
founded,  as  where  the  Commission  had  not  ad- 
judicated the  extent  of  his  control  over  a  wa- 
ter system  regarding  which  its  order  was  is- 
sued, relief  from  the  judgment  of  contempt  will 
be  granted. 

In  Bank. 

Application  for  writ  of  prohibition  by  WU- 
liam  S.  Van  Hoosear,  petitioner,  prayed  to 
be  directed  against  the  Railroad  Commission 
of  the  State  of  Oallfomla,  respondent,  to 
prevent  the  enforcement  of  a  judgment  of 
commitment  for  contempt  Order  convict- 
ing petitioner  of  contempt  annulled. 

H.  S.  Craig,  of  Oakland,  for  petitioner. 
Hugh  Gordon  and  William  W.  Clary,  both 
of  San  Francisco,  for  respondent 

SLOANB,  J.  This  ia  a  proceeding  to  pro- 
hibit the  oiforcement  of  a  judgment  com- 
mitting the  petitioner  for  contempt  in  dis- 
obeying an  order  of  the  State  Railroad  Com- 
mission. 

In  proceedings  duly  bad  the  Railroad  Com- 
mission determined  on  December  2S,  1919,  by 
the  decision  of  said  Commission,  that  the 
petitioner,  William  S.  Van  Hoosear,  was  In 
the  control  of  a  certain  public  utility  water 
system  within  this  state,  consisting  of  a 
flowing  spring  and  pipe  line  therefrom,  used 
and  operated  for  the  purpose  of  supplying 
water  for  domestic  and  other  purposes  to 
several  consumers;  that  without  authority 
of  law  he  had  discontinued  such  service,  and 
it  was  by  the  Commission  adjudged  as  fol- 
lows: 

"It  is  hereby  ordered  that  said  William  & 
Van  Hoosear  be  and  he  is  hereby  directed  to 
re-establish  the  public  utility  service  of  water 
to  his  consumers  in  Castro  Valley  witliin  (5) 
five  days  of  the  date  of  this  order  and  to  con- 
tinue such  public  utility  service  at  the  rates 
herein  found  to  be  the  legal  rates  in  effect 

"It  is  hereby  ordered  that  William  S.  Van 
Hoosear  be  and  he  is  hereby  directed  to  file 
the  above  rates  with  this  commission  within 
10  days  of  the  date  of  this  order." 

This  proceeding  and  order  of  the  Railroad 
Commission    was    afterwards    before    this 


court  on  a  writ  of  review,  and  on  December 
22,  1920,  an  opinion  and  order  was  filed 
therein,  affirming  the  order  and  decision  of 
the  Commission.     194  Pac  1003. 

The  foregoing  order  of  the  Railroad  Com- 
mission, thus  approved  and  affirmed,  is  the 
basis  for  the  contempt  proceedings  now  be; 
fore  us.  Van  Hoosear,  the  petitioner  here, 
was  cited  for  contempt  for  failing  and  re- 
fusing to  comply  with  the  order  to  restore 
the  water  service. 

Proceedings  in  due  form  were  had  before 
the  Commission,  and  petitioner  was  found 
guilty  of  contempt  for  disobeying  the  ord» 
of  the  Commission,  and  on  the  Ist  of  De- 
c^nber,  1921,  it  was  adjudged  by  the  Rail- 
road Commission  that  he  be  punished  there- 
for by  paying  a  fine  of  |2S0,  and  in  default 
thereof  that  he  be  Imprisoned  In  the  county 
jail  for  30  days. 

Petitioner  seeks  to  restrain  the  enforce- 
ment of  this  Judgment  on  the  ground  that 
the  Railroad  Commission  has  exceeded  its 
Jurisdiction  In  imposing  this  penalty. 

The  fa^  In  the  case  are  practically  un- 
disputed, and  we  will  proceed  to  consider 
such  Issues  as  are  presented  which  are  es- 
sential to  determining  petitioner's  right  to 
the  relief  demanded  withont  reference  to  the 
manner  or  order  in  which  they  are  pleaded. 

That  the  Railroad  Commission  has  Juris- 
diction to  punish  for  contempt  Is  sufficiently 
manifest  Const,  art  12,  f  22 ;  Public  Ctlli- 
Ues  Act  (St  [Ex.  Sess.]  1911,  pp.  48,  62)  H 
54,  81;  Pacific  Telephone,  etc..  Go.  ▼.  Eshd- 
man,  166  Cal.  640,  660,  137  Pac  llld,  50  U 
R.  A.  (N.  S.)  652,  Ann.  Cas.  1915C.  822.  The 
Jurisdiction  of  the  Railroad  Commission  in 
this  matter  is  sustained  on  the  face  of  the 
record  so  far  as  concerns  the  validity  of  the 
order  which  ipetitioner  la  charged  with  dis- 
ot)eylng,  and  the  right  of  the  Commission  to 
enforce  it,  and  the  citation  and  proceedings 
for  contempt  were  regularly  had  and  con- 
ducted. 

So  far  as  we  are  able  to  discover,  the  only 
question  of  Jurisdiction  to  punish  petitioner 
arises  upon  the  sufficiency  of  the  record  to 
show  that  petitioner  was  legally  able  to  com- 
ply with  the  order  at  the  time  the  citation 
for  contempt  was  Issued.  By  his  verified 
answer  to  the  affidavit  and  citation  Cor  con- 
tempt petitioner  alleged  that  he  had  not 
been  the  owner  of  said  water  system,  or  the 
land  on  which  it  was  situated,  since  the 
month  of  June,  1910.  That  on  that  date  he 
had  conveyed  all  of  this  property  to  his  wife, 
Margaret  P.  Van  Hoosear,  and  that  she  had 
ever  since  continued  as  the  sole  owner  in 
possession  of  the  same  to  the  16th  day  of 
November,  1919,  at  which  date  she  sold  and 
transferred  said  real  property,  with  the 
springs  located  thereon,  to  one  F.  J.  Lewift 
who  had  ever  since  been  the  owner  thereof. 

The  Public  Utility  Act  under  which  tfar 
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Railroad  Commlasion  obtained  control  of 
water  serrlce  atUitles  was  not  in  existence 
at  the  time  of  the  alleged  conveyance  of  this 
property  to  petitioner's  wife,  and  petition- 
er was  not,  according  to  his  answer,  the 
owner  thereof  at  the  time  'the  water  service 
was  discontinued  or  at  the  time  the  order  of 
December  23,  1019,  to  re-establish  such  serv- 
ice was  made,  or  during  any  of  the  proceed- 
ings culminating  in  the  Judgment  for  con- 
tempt In  short,  if  the  deeds  pleaded  in  the 
answer  herein  are  recognized  as  valid  trans- 
fers of  title,  the  petitioner  at  no  time  cov- 
ered by  the  proceedings  shown  In  this  record 
was  the  owner  of  this  water  sjrstMn. 

In  this  connection  it  may  be  said  that  the 
evidence  produced  before  the  Commission  in 
the  contempt  proceedings,  without  dispute, 
bears  out  the  allegations  of  the  answer  as 
to  the  transfers  of  this  property,  and  there 
seems  to  be  no  ground  to  question  that 
Margaret  P.  Van  Hoosear,  and  later,  F.  3. 
Lewis,  and  not  the  petitioner  here,  were, 
at  all  times  covered  by  claim  of  Jurisdiction 
by  the  Railroad  Commission,  the  legal  own- 
ers of  the  property  constituting  the  alleged 
water  system.  So  ftir  as  the  rights  of  Mrs. 
Van  Hoosear  and  O.  F.  Lewis  are  concerned, 
It  is  apparent  that  they  are  not  affected  by 
any  of  the  proceedings  before  or  on  behalf  of 
the  Railroad  Commission,  as  neither  of  them 
was  at  any  time  made  a  party  thereto. 

Regarding  the  effect  of  the  Jodgment  and 
order  of  December  23,  1919,  as  fixing  the 
status  of  (bis  property  as  a  public  utility  wa- 
ter system  as  to  petitioner,  William  S.  Van 
Hoosear,  there  can  be  no  doubt.  He  appear- 
ed in  the  proceedings,  submitted  himself  to 
the  Jurisdiction  of  the  Commission,  and  at 
no  time  prior  to  the  citation  for  contempt  in 
any  way  disclaimed  owner^lp  and  control 
of  the  property. 

Nothing  has  occurred  since  the  Judgment 
of  December  28,  1919,  so  far  as  disclosed,  to 
alter  the  situation  as  regards  the  petitioner. 
There  was  available  at  that  time  the  same 
defense  to  the  order  requiring  him  to  resume 
the  water  service,  as  that  Interposed  to  the 
Judgment  in  contempt  for  disobeying  that 
order. 

It  may  be  noted,  however,  that  in  the  Judg- 
ment directing  a  resumption  of  the  water 
service  there  was  no  adjudication  of  the 
nature  and  extent  of  petitioner's  interest  in 
or  control  over  the  water  system.  And  we 
know  of  nothing  to  estop  him  from  showing 
as  an  excuse  for  failing  to  obey  the  conunis- 
stoner's  order  that  he  had  no  legal  rights  in 
the  premises  that  would  permit  him  to  re- 
sume the  operation  of  the  system,  which  the 
former  decision  of  the  Railroad  Oommlssion 
showed  that  he  had  discontinued  and  aban- 
doned. 

As  already  Indicated,  It  appears  beyond 
dispute  that  the  petitioner  at  no  time  cov- 
ered by  the  proceedings  of  the  Railroad  Com- 


mission bad  any  title  or  ownership  of  the 
physical  properties  constituting  the  water 
system.  The  title  was  in  his  wife,  and  pend- 
ing the  proceedings  she  conveyed  her  title 
to  O.  F.  Lewis.  This  she  could  do  without 
permission  from  the  Railroad  Commission, 
as  she  was  at  no  time  a  party  to  the  pro- 
ceedings taken  by  the  Commission.  After 
the  sale  of  the  premises  to  Lewis  the  record 
before  us  shows  without  controversy  that 
the  latter  took  possession  of  the  land  and  the 
springs,  and  that  petitioner  no  longer  had 
any  right,  interest,  or  possession  under  which 
he  could  obey  the  order  to  resume  the  opera- 
tion of  the  water  system.  Be  testified  that 
upon  the  transfer  of  this  property  by  his 
wife  to  Lewis  there  was  no  reservation  of 
any  kind  relating  to  the  water,  and  that  he 
thereafter  had  or  exercised  no  rights  of  own- 
ership or  control  therein.  Whatever  con- 
trol he  may  have  reserved  or  exercised  while 
his  wife  owned  the  premises  was  terminated 
on  the  sale  to  Lewis.  This  testimony,  as  well 
as  the  presumptions  arising  from  transfer  of 
title,  were  not  disputed.  Under  this  state 
of  facts  It  is  clear  that  at  the  time  the  con- 
tempt was  charged  the  petitioner  here  was 
without  right  or  power  to  obey  the  order  of 
the  Railroad  Commission  to  resume  the  dis- 
tribution of  water. 

[1,2]  It  is  essential  to  the  Jorisdlctlon  to 
punish  for  contempt  for  disobeying  the  or- 
der of  a  court  that  the  party  charged  shall 
have  been  able  to  comply  with  such  order, 
unless  he  baa  voluntarily  and  conttuiaclonsly 
disabled  himself  from  complying.  Ex  parte 
Cohen,  6  CaL  318;  GaUand  v.  Oalland,  44 
CaL  476,  13  Am.  Rep.  167;  Ex  parte  Silvia, 
128  Cal.  293,  55  Pac.  988,  69  Am.  St  R^. 
S8 ;  Bs  parte  Todd,  119  CaL  67,  60  Pac.  1071. 
And  an  order  "adjudging  one  guilty  of  con- 
tempt for  failure  to  perform  an  act  directed 
by  the  court  Is  void  as  a  basis  for  the  im- 
position of  punishment,  unless  it  appears 
therefrom  that  it  is  within  the  power  of 
sudi  person  to  perform  the  act"  (Bakeman 
V.  Superior  Court,  37  Cal.  App.  785,  174  Paa 
911),  and  a  mere  recital  in  the  order  that 
obedience  thereto  is  willfully  refused  is  not 
Bufllcient  In  re  Cowden,  139  CaL  244,  78 
Pac.  166. 

[3]  In  the  present  case  the  petitioner  can- 
not be  held  to  have  contumaciously  disabled 
himself  to  obey  the  order  of  the  Commission, 
unless  he  can  be  held  responsible  for  the  act 
of  his  vflte  in  disposing  of  the  property,  and 
there  is  no  evidence  to  support  such  a  con- 
clusion. It  may  t>e  true  that  he  did  not  act 
with  frankness  or  fairness  to  the  Commis- 
sion in  failing  to  disclose  before  the  original 
order  was  made  that  this  property  had  been 
conveyed  to  Lewis,  but  that  is  another  mat- 
ter. He  is  not  charged  with  having  con- 
tumaciously put  it  out  of  his  iwwer  to  obey 
the  order  of  the  Commission. 

In  Bgilbert  v.  Superior  Court  6  CaL  App^ 
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190,  &1  Pac.  748,  on  petition  for  writ  of  re- 
view of  an  order  committing  for  contempt  of 
court,  the  petitioner  had  been  ordered  to  pro- 
duce certain  books  of  a  corporation  of  which 
be  was  secretary.  He  had  resigned  as  such 
secretary  before  the  order  had  been  served 
on  him.  In  the  absence  of  a  showing  that 
such  resignation  was  brought  about  to  avoid 
compliance  with  the  order,  the  court  was 
held  without  Jurisdiction  to  punish  for  con- 
tempt. As  Justice  Chipraan  says  in  the 
opinion: 

'*The  fact  that  Egilbert  withheld  from  thtf 
court  the  fact  of  his  resignation  oil  May  20th, 
and  allowed  the  court  to  grant  the  writ  under 
the  impression  that  Bgiibert  was  then  the  sec- 
retary, is  not  the  ground-  on  which  the  contempt 
judgment  is  based.  That  judgment  rested  on 
his  failure  and  refusal  to  produce  the  books  of 
the  company." 

[4]  A  more  serious  question  presented  on 
the  consideration  of  this  petition  Is  whether 
prohibition  Is  the  proper  remedy.  Prohibi- 
tion is  directed  only  to  the  jurisdiction  of 
the  court  or  tribunal  to  act  in  the  premises, 
rather  than  to  the  question  as  to  whether  it 
has  acted  in  the  proper  exercise  of  its  juris- 
diction. In  the  present  case  the  judicial 
function  of  the  Railroad  Commission  had 
terminated.  Its  judgment  of  commitment 
had  been  made,  and  it  is  only  sought  here 
to  restrain  the  ministerial  act  of  enforcing 
the  penalty. 

Moreover,  there  is  room  for  contention 
that  the  judgment  on  its  face  shows  juris- 
diction. As  heretofore  stated,  the  only 
ground  for  attacliing  the  judgment  of  the 
Coinmisisidn  is  on  the  question  of  the  ability 
of  the  petitioner  to  comply  with  the  order  on 
which  the  contempt  is  based.  The  finding  of 
the  Commission  in  the  contempt  proceeding 
Is  that  at  all  times  in  said  finding  specified 
petitioner  was  the  owner  of  this  water  sys- 
tem, and  th&t  during  said  time  he  operated 
and  managed  said  system  for  compensation. 
If  this  finding  can  be  construed  as  including 
the  period  covered  by  the  contempt  proceed- 
ings, as  it  was  apparently  Intended  to  do,  it 
is.  In  effect,  a  finding  that  petitioner  was  at 
the  time  able  to  comply  with  the  order  of 
the  Commission.  This  was  one  of  the  facts 
which  the  Commission  had  jurisdiction  to 
try,  and  it  Is  contended '  that  as  against  a 
writ  of  prohibition  Us  finding  is  conclusive. 
The  general  rule  applicable  to  prohibition  is 
thus  stated  In  High  on  Extraordinary  Reme- 
dies, J  772: 

The  writ  of  prohibition  "is  never  allowed  to 
usurp  the  functions  of  a  writ  of  error  or  cer- 
tiorari, and  It  is  never  employed  as  a  process 
for  the  correction  of  errors  of  inferior  tribu- 
nals. And  the  courts  will  not  permit  the  writ 
of  prohibition,  which  proceeds  upon  the  ground 
of  an  excess  of  jurisdiction,  to  take  the  place 
of  or  be  confounded  with  a  writ  of  error,  which 
proceeds  uppn  the  ground  of  error  in  the  exer- 
cise of  jurisdiction  wliicb  is  conceded. 


"The  propet  functions  of  •  proliibition  being 
to  check  the  usurpation  by  inferior  tribunals, 
and  to  confine  them  within  the  limits  prescribed 
for  their  operation  by  law,  it  does  not  Ue  to 
prevent  a  subordinate  court  from  deciding  er- 
roneously, or  from  enforcing  an  erroneous  judg- 
ment in  a  case  in  which  it  has  a  right  to  ad- 
judicate. In  ail  cases,  therefore,  where  the 
inferior  court  has  jurisdiction  of  the  the  matter 
in  controversy,  the  superior  court  will  refuse 
to  interfere  by  prohibition,  and  will  leave  the 
party  aggrieved  to  pursue  the  ordinary  remedies 
for  the  correction  of  errors,  such  aa  the  writ 
of  error  or  certiorari." 

This  court  lias  sustained  this  rule  In  recent 
decisions  in  denying  prohibition  to  restrain 
a  superior  court  from  granting  letters  of  ad- 
ministration, upon  a  profl'ered  showing  tliat 
the  decedent  was  not  a  resident  of  the  state, 
or  that  there  was  no  propety  of  the  decedent 
within  the  jurisdiction.  Dungan  v.  Superior 
Court,  149  Cal.  102,  84  Pac.  767,  117  Am.  St 
Rep.  119.  Similar  rulings  have  been  made 
denying  prohibition  where  a  complaint  fails 
to  state  a  cause  of  action,  or  where  the  evi- 
dence is  alleged  to  be  insufficient  to  sustain 
a  judgment  Brush  v.  Smith,  141  Cal.  469, 
75  Pac.  55;  Lange  v.  Superior  Court,  11 
Cal.  App.  1,  103  Pac.  90&  These,  however, 
were  cases  where  there  was  a  remedy  by  ap- 
peal. In  a  contempt  proceeding  there  is  no 
remedy  by  appeal,  and  unless  the  jurisdiction 
can  be  attacked  by  a  showing  that  there  is 
no  evidence  to  support  the  judgment  it  would 
appear  that  the  defendant  is  without  rem- 
edy, unless  it  can  be  provided  under  a  writ 
of  review. 

There  is  also  the  question  as  to  the  au- 
thority of  this  court  to  restrain  the  action 
of  the  Railroad  Commission  by  proUbltlon. 
even  in  the  matter  of  contempt  proceedings, 
in  the  light  of  the  general  limitation  by  the 
Public  Utilities  Act  of  all  review  of  the  rul- 
ings of  the  Commission  to  the  writ  of  cer^ 
tiorarl. 

[5]  We  do  not  deem  it  necessary,  however, 
to  attempt  to  solve  these  doubts  as  to  the 
application  of  prohibition  to  this  matter,  as 
we  are  satisfied  that  the  record  before  as 
presents  a  case  for  consideration  as  under 
application  for  a  writ  of  review.  The  peti- 
tion was  made  in  time,  and  a  complete  record 
has  been  brought  up  on  this  hearing.  Includ- 
ing a  transcript  of  the  evidence.  Under 
these  circumstances,  although  the  petition' 
may  have  demanded  the  wrong  relief,'  there 
is  no  reason  why,  with  the  facts  before  us, 
this  court  should  not  give  such  relief  as  the 
record  so  presented  warrants.  Johnson  v. 
Poihemus,  99  Cal.  240,  244,  33  Pac.  908;  Zel- 
lerbach  v.  Ailenberg,  99  Cal.  57,  68,  33  Pac. 
786:  Code  Civ.  Proc.  {  580. 

That  under  a  writ  of  review  the  evidence 
of  facts  upon  which  the  lower  court  or  tribu- 
nal depended  for  its  jurisdiction  may  be  con- 
sidered, and  its  judgment  set  aside  If  Juris- 
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dlctlmt  'Is  iHtbout  Support  In  the  evidence,  is 
beyond  dispute. 

In  McClatdiy  t.  Superior  Court,  119  Cat. 
413,  at  page  418,  SI  Pac.  696,  698  (39  L.  B. 
A.  691)  it  is  said: 

"While  the  writ  of  certiorari  is  not  a  vrit  of 
error,  It  is  nevertheless,'  as  suggested  in 
Schwan  v.  Soperior  Court,  111  Cal.  112,  'a 
means  by  which  the  {lower  of  the  court  in  the 
premises  can  be  inquired  into;  and  for  this 
purpose  the  review  extends,  not  only  to  the 
whole  of  the  record  of  the  court  below,  but 
even  to  the  evidence  itself,  when  necessary  to 
determine  the  jurisdiction^  fact.'  If,  then,  by 
looking  at  the  evidence  we  can  See  that  the 
court  exceeded  its  power,  we  have  a  right  to 
examine  the  evidence  for  that  purpose." 

To  the  same  effect :  Great  Western  Pow- 
er Co.  ▼.  Pillsbury,  170  Cal.  180,  149  Pac.  35; 
Federal  Construction  Co.  v.  Graham,  33  Cal. 
App.  Dec.  698.1 

As  already  pointed  out,  the  evidence  show- 
ing petitioner's  inability  to  obey  the  order 
of  the  Commission  stands  without  conflict. 

The  order  convicting  petitioner  of  contempt 
was  therefore  in  excess  of  the  Jurisdiction  of 
the  Railroad  Commission,  and  must  be  an- 
nulled.   It  is  so  ordered. 

We  concur:  SHAW,  C.  J.;  I/BNNON,  J.; 
WAST.B,  J.;  WILBUR,  J.;  SHURT- 
LEPP,  J. 


(5S  Cal.  App.  96) 

PEOPLE  V.  SAPASR.     (Cr.  628.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  5,  1922.) 

Crlmiaal  law  «=>l  182— No  brief  being  filed,  bo 
error  appearing  In  reoord,  and  counsel  falling 
to  appear  for  argument,  eonvlctlon  affirmed. 
Where  no  brief  was  filed  on  behalf  of  an 
appellant,  convicted  of  receiving  stolen  goods, 
his  counsel  failed  to  appear  at  the  time  set 
for  oral  argument,  and  an  examination  of  the 
record  disclosed  no  error,  the  case  will  be  af- 
firmed. 

Appeal  from  Superior  Court,  Sacramento 
County;  Malcolm  C.  Glenn,  Judge. 

John  Safasr  was  convicted  of  receiving 
stolen  goods,  and  he  appeals.    Affirmed. 

S.  Luke  Howe,  James  F.  Gaffney,  and  J. 
R.  Connelly,  all  of  Sacramento,  for  appel- 
lant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  The  defendant  was  convict- 
ed of  the  crime  of  receiving  stolen  prc^erty, 
and  appeals  from  the  Judgment  and  from 


>  Hearing  granted  br  Supreme  Court,  and  case 
later  disposed  at  la  tliat  court  according  to  stipu- 
lation ot  parties. 


the  order  denying  his  motion  for  a  new  trlaL 
No  brief  has  been  filed  In  behalf  of  appel- 
lant, and  his  counser  failed  to  appear  at  the 
time  set  for  oral  argument.  An  examination 
of  the  record  on  appeal  discloses  no  error. 
The  Judgment  and  order  are  affirmed. 

We  concur:   HART,  J.;  BURNETT,  J. 


PEOPLE    V.    LAINO. 


(S7  Cal.  App.  646) 
(Or.   625.) 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  10,  1922.) 

Insnranoe   4=931— Amendment   penalizing    ss- 
•retlng  of  Insured  property  inapplicable  to 
acts  of  secreting,  committed  before  amend- 
ment's effective  date. 
Pen.  Code,  §  548,  penalizing  the  destruction 
of   insured    property   to   defraud    the   insurer, 
was  amended  by  St.  1921,'  p.  99,  to  penalize 
also  the  secreting  and  disposing  of  such  proper- 
ty with  such  intent.     Held  that  conviction  of 
secreting  and  disposing  could  not  be  sustained, 
where  the  only  act  committed  in  the  county  of 
prosecution  was  the  removal,  before  the  amend- 
ment's effective  date,  of  insured  property  from 
accused's  dwelling  In  that  county  to  P.  county, 
and    the   property   thereafter   remained   In   F. 
county,  a;jd,  after  the  destruction  by  fire  of  the 
dwelling,  proofs  of  loss,  including  the  removed 
property,  were  made  In  F.  coimty. 

Appeal  from  Superior  Court,  Madera  Coun- 
ty ;   Stanley  J.  Murray,  Judge. 

James  L.  Laino  was  convicted  of  secreting 
and  disposing  of  Insured  property  with  in- 
tent to  defraud  the  Insurer,  and  he  appeals. 
Reversed. 

Collins  &  Collins,  of  Fresno,  and  H.  I. 
Maxim,  and  J.  J.  Coghlan,  both  of  Madera, 
for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Qeo.,  for  the  People 

FINCH,  P.  J.  The  defendant  was  convict- 
ed of  th«  crime  of  secrejttng  and  disposing  of 
Insured  property  with  intmt  to  defraud  the 
Insurer  thereof.  From  the  Judgment  of  con- 
viction and  the  order  denying  his  motion  for 
a  new  trial  he  prosecutes  this  appeal. 

The  Indictment  alleges  that  the  crime  was 
committed  on  or  about  July  19,  1921,  in  Ma- 
dera county.  The  evidence  shows  that,  prior 
to  the  19th  day  of  July,  1921,  the  defendant 
removed  certain  Insured  personal  property 
from  his  residence  In  Madera  county  to  the 
city  of  Fresno,  in  Fresno  county,  where  it 
remained  until  December  28,  1921,  when  it 
was  tal^en  Into  custody  by  the  officers  of  Ma- 
dera county.  The  defendant's  dw^llng 
house,  from  which  the  property  had  been  re- 
moved, together  with  the  contents  thereof, 
was  destroyed  by  fire  July  19,  1921.    In  his 
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proofs  of  loss  the  defendant  seems  to  have 
Included  the  property  which  be  had  removed 
as  stated.  These  proofs  were  made  in  Vtea- 
no. 

The  defendant  was  prosecuted  under  sec- 
tion 548  of  the  Penal  Code.  At  the  time  of 
the  alleged  ott&UBe  that  section  made  It  crim- 
inal to  bum,  Injnre,  or  destroy  insured  prop- 
erty with  intent  to  defraud  the  Insurer  there- 
of. That  section  was  amended  in  1921  (Stats. 
1821,  p.  99),  effective  July  29,  1921,  making  It 
a  crime  to  burn,  injure,  destroy,  secrete, 
abandon,  or  dispose  of  Insured  property  with 
intent  to  defraud  the  insurer.  From  the  fore- 
going statement  It  is  apparent  that  no  ele- 
ment of  tiie  crime  charged  was  committed 
in  Madera  county  after  the  amendment  went 
into  effect.  At  the  hearing  on  appeal,  the  re- 
spondent did  not  contest  this  proposition,  but 
submitted  the  matter  without  argument  on 
behalf  of  the  people.  Of  whatever  crime  the 
defendant  may  be  guilty,  it  is  plain  that  he 
did  not  commit  the  offense  charged  in  Ma- 
dera county. 

The  Judgment  and  order  are  reversed. 

We  concur:  HABT.  J.;  BURNETT,  J. 


(i4  Cal.  App.  «») 

CALIFORNIA  CANNERIES  CO.  v.  GREAT 
WESTERN   LUMBER  CO. 

(District  Conrt  of  Appeal,  Fbst  District,  Di- 
vision 1,  California.    Dec.  2,  1919.) 

Appeal  and  error  «=3832(4)— Rehearing  eoa- 
fined  to  maAtera  presented  when  case  was 
submitted. 
A  rehearing  will  not  be  granted  to  consider 

matters  omitted  from  briefs  or  arguments  when 

the  case  was  submitted. 

On  petition  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  186  Paa  1008. 

PE2B  CUBIAM.  In  submitting  this  case 
for  decision,  appellant  presented  and  argued 
but  a  single  point  raised  by  its  demurrer  to 
respondent's  complaint,  to  wit,  that  the  com- 
plaint was  insufficient  by  failure  to  allege 
performance  of  a  condition  precedent  We 
considered  that  objection  and  decided  It  cor- 
rectly. In  its  petition  for  a  rehearing,  other 
objections  to  the  complaint  and  to  the  suffi- 
ciency of  the  findings  are  called  to  our  at- 
tention for  the  first  time.  A  rehearing  will 
not  be  granted  to  consider  iMints  not  present- 
ed in  the  briefs  or  arguments  upon  which 
the  case  was  submitted  for  decision.  Kel- 
logg V.  Cochran,  87  Cal.  192,  200,  26  Pac. 
677, 12  L.  B.  A.  104;  Flores  v.  Stone,  21  Cal. 
App.  105,  111,  131  Pac.  348,  351,  352. 

A' petition  to  have  the  cause  heard  in  tUtS 


Supreme  Court,  after  Judgment  In  the  Dis- 
trict Court  of  Appeal,  was  denied  by  tba  Su- 
preme Court  on  January  2,  18201, 
All  the  Justices  concurred. 


(SS  Cal.  App.  108) 
PEOPLE   T.   HEUSER8.     (Cr.   619.) 

(District  Ckiurt  of  Appeal,  Third  District,  Oal- 
ifomia.    June  6,  1922.) 

1.  Criminal  law  «=337— One  selllna  Intexleatlas 
liquor  to  detective  by  mere  request  and  fay< 
ment  of  price  not  Intrapped. 

One  induced  to  make  an  unlawful  sale  ot 
intoxicating  liquor  to  a  detective  by  the  tatter's 
mere  request  therefor  and  payment  of  the 
price  was  not  intrapped. 

2.  Criminal  law  «=»507(4)— Detectives  boylas 
latoxicatiag  liquor  not  seller's  aoconpliee* 
within  rule-  requlrtag  oorroboratloa  «f  tes< 
tiaiony. 

Detectives  testifying  as  to  the  sale  and 
delivery  of  intoxicating  liquor  to  one  of  them 
at  his  request  were  not  accomplices  of  the 
seller  so  as  to  require  tiiat  their  testimony  b« 
corroborated. 

3.  Intoxicating  liquors  «=3 146(3)— Seller  se- 
curing liquor  from  bis  own  stock  Jiot  pur- 
chaser's agent. 

One  securing  liquor,  which  he  delivered  to 
another  by  whom  it  had  been  ordered  and  paid 
for,  not  from  a  third  person,  but  from  his  omi 
stock,  held  not  the  purchaser's  agent. 

4.  Criminal  law  4=»37— That  sale  was  matfo 
at  request  of  detectives  employed  by  district 
attorney  offleials  held  bo  defease. 

In  a  prosecution  for  selling  Uqaor  in  no- 
license  territory,  it  is  no  defense  that  the  pur- 
chase was  made  at  the  instance  or  request  of 
persons  employed  by  the  district  attorney,  sher- 
iff, or  other  officials  to  discover  megal  sellers, 
if  defendant  was  ready,  able,  and  willing  to 
make  the  sale. 

5.  Criminal  law  <»=38I4(3)  —  lastnntioi  te 
which  there  was  no  applioebia  evideaoe  pn»p- 
eriy  refused. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor  in  no-license  territory,  the 
court  properly  refused  to  instruct  that  it  is 
not  a  crime  to  purchase  liquor  in  audi  terri- 
tory, where  there  was  no  evidence  to  whidi 
such  instruction  was  applicable. 

Appeal  from  Superior  Court,  Oloin  Comi- 
ty; H.  C.  Bell,  Judge. 

J.  H.  Heusers  was  convicted  of  unlawfully 
selling  liquor  in  no-license  territory,  and  he 
api>eals.    Affirmed. 

W.  T.  Belleu  and  B.  I*.  Clifton,  both  of 
Willows,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jonea^ 
Deputy  Atty.  Gen.,  for  the  People. 
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FINCH,  P.  X  The  defendant  was  convict- 
ed of  nnlawfolly  aetllng  intoxicating  Uaaor  in 
no-llcense  territory  In  violation  of  tbe  WylUe 
Law  and  prosecutes  this  appeal  from  the 
Judgment  of  conviction  and  the  order  deny- 
ing Mb  motion  for  a  new  trial. 

The  principal  witnesses  against  t^e  defend- 
ant were  two  detectives  who  w»e  in  the  em- 
ploy of  an  organization  known  as  the  State 
Law  and  Binforcement  Leagne.  They  were 
operating  in  Olenn  comity,  at  the  reqaest  of 
the  Bh^iff  and  district  attorney  thereof,  for 
the  porpose  of  securing  evidence  of  violations 
of  law.  One  of  the  detectives  sought  to  pur- 
chase liquor  from  the  defendant  at  a  point  on 
one  of  the  streets,  and  defendant  agreed  to 
fDmish  the  same.  Th<<reupon  the  detective 
paid  the  defendant  the  price  of  the  liquor  to 
be  furnished,  and  it  was  agreed  that  the  liq- 
uor would  be  delivered  on  the  opposite  side 
of  the  street  The  defendant  then  left,  and 
the  otber  detective  shadowed  him  nntU  the 
liquor  was  delivered  at  the  appointed  place: 
The  defendant  went  directly  to  his  home, 
where  he  remained  from  20  to  30  minutes, 
and  thence  to  the  appointed  meeting  place 
and  delivered  the  liquor.  Both  detectives  tes- 
tified as  to  the  fact  of  delivery.  An  analysis 
of  the  liquor  showed  its  alcoholic  content  to 
be  22  per  cent.  The  defendant  denied  that 
he  knew  the  detectives  or  sold  or  furnished 
the  liquor. 

[1]  It  is  urged  that  the  defendant  was  in- 
trapped  Into  the  commission  of  the  offense. 
The  defendant  was  in  no  wise  induced  to 
make  the  unlawful  sale  except  by  the  mere 
request  for  the  liquor  and  payment  of  the 
price  thereof.  This  court  has  decided  ad- 
versely to  appellant's  contention  in  People  v. 
Barkdoll,  86  Cal.  App.  25,  171  Pac.  440,  and 
Peoide  V.  Tomasovich,  206  Pac.  119. 

[2]  It  is  contended  that  the  detectives  were 
accomplices,  and  that  therefore  a  conviction 
npon  their  oncorrOborated  testimony  cannot 
be  sustained.  It  is  dear  that  they  were  not 
aooompUces.  People  v.  Bunkers,  2  Cal.  Ai>p. 
197,  84  Pac.  864,  370;  People  v.  KeseUng,  35 
Cal.  App.  501, 170  Pac.  627. 

[SI  It  is  next  contended  that  the  defend- 
ant was  the  mere  agent  of  the  detective^'  in 
secnrtng  the  liquor.  It  appears  from  the  evi- 
dence that  the  defendant  took  the  liquor 
from  his  own  home  and  delivered  it  to  the 
purchaser.  There  is  no  intimation  in  the 
evidence  that  the  defendant  secured  the  liq- 
uor from  a  third  person  after  he  bad  agreed 
to  furnish  it  and  bad  been  paid  therefor.  He 
denied  that  he  furnished  it  at  all.  Kot  only 
Is  there  an  entire  absence  of  proof  of  agency, 
bnt  the  only  reasonable  inference  from  the 
evidence  is  that  the  defendant  procured  the 
liquor  from  his  own  stock. 

[4]  The  defendant  requested  instructions 
in  accordance  with  the  foregoing  contentions 
here  made,  but  the  court  refused  them,  and 
instructed  the  jury  that  "it  is  no  defense  for 


the  defendant  to  show,  tf  he  has  shown  such, 
that  the  purchase  was  made  at  the  inijtance 
or  request  of  persona  employed  by  the  dis- 
trict attorney,  sheriff,  or  other  officials  to 
find  out  illegal  sellers  of  intoxicating  liquor, 
if  you  believe  from  the  evidence  that  tlie  de- 
fendant was  ready,  able  and  willing  to  make 
the  sale."    In  this  there  was  no  error. 

[B]  The  court  refused  to  instruct  the  Jury 
that  it  is  not  a  crime  to  purchase  liquor  In 
no-license  territory.  There  was  no  evldoice 
to  which  the  proposed  instruction  is  appli- 
cable. 

The  court  fully  and  correctly  Instructed 
the  Jury  on  all  questions  of  law  applicable  to 
the  case,  and  the  record  is  free  from  error. 

The  Judgmmt  and  order  are  affirmed. 

We  concur:    HART,  J.;  BUBNBJTT,  3. 


(67  Cal.  App.  MS) 

WATKINS  V.  MoCARTNEY  et  at. 
(Ctv.  3903.) 

(District  Court  of  Appeal,  Second  District,  IM- 
vision  1,  California.  May  10,  1922.  Hear- 
ing Denied  by  Supreme  Court  July  6,  1922.) 

1.  Landlord  and  tenant  4s>2S(S)t— Tenant  It 
not  relieved  of  obllgatloas  By  bla  failure  to 
sign  lease. 

Where  a  tenant  enters  into  possession  un- 
der the  terms  of  a  written  lease,  he  accepts 
the  instrument,  in  the  absence  of  other  con- 
troiling  evidence,  and  his  failure  to  sign  does 
not  alfect  his  obligation. 

2.  Landlord  and  tenant  «=9ll5(l),  116(5)— 
Lease  construed  as  waiving  the  statutory  30 
days'  notice  while  preserving  monthly  rental. 

A  lease  providing  that  property  is  let  "at 
monthly  rental,"  and  containing  at  the  end  a 
disconnected  clause  reading;  "60  dajrs'  notice," 
is  a  demise  from  month  to  moatti,  bnt  waiving 
the  statutory  80  days'  notice  and  providing  for 
termination  npon  60  days'  notice,  espedally  as 
to  a  lessor,  who  now  contending  for  30  days' 
notice,  had,  after  refusing  an  amendment  to 
00  days,  proposed  the  instrument  containing 
the  60-day  clause. 

Appeal  from  Superior  Court,  Los  Angeles 
CJounty;   E.  A.  Luce,  Judge. 

Action  of  unlawful  detainer  by  Henry 
Watklns  against  Dorothy  A.  McCartney  and 
E.  J.  McCartney,  her  husband.  Judgment 
for  plaintitr,  and  defendants  appeal.  Re- 
versed. 

Hearing  denied;  WILBTJB,  J.,  dissenting. 

Howard  Prowse,  of  Loa  Angides,  for  ap- 
pellants. 
Samuel  J.  Crawford,  of  Ocean  Park,  for 

respondent. 

SHAW,  J.  Action  In  unlawful  detainer. 
Plaintifr  had  Judgmait,  from  which  deftod< 
ants  appeal. 
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As  alleged  In  the  complaint,  plaintiff,  on 
September  1,  1920,  upon  an  oral  agreement 
for  a  montbly  tenancy,  let  the  premises  In 
question  ta  defendants  at  a  rental  of  $35  a 
month,  under  whldi  defendants  took  posses- 
sion thereof.  On  January  11,  1921,  plaintiff 
served  upon  defendants  a  notice  that  said 
lease  would  be  terminated  and  defendants 
required  to  surrender  and  quit  possession  of 
the  premises  at  the  expiration  of  the  month 
commencingr  February  1,  1921,  and  thereaft- 
er, on  March  3d,  served  a  three-day  notice 
requiring  them  to  vacate  the  premises. 

By  their  answer  def aidants  aUetEed  that 
on  October  2,  1920,  plaintiff  executed  and 
delivered  to  defendant  Dorothy  A.  McCart- 
ney a  document  reading  as  follows : 

"2659  Ocean  Front,  Ocean  Park,  Calif. 

"10/2/20. 

"It  is  agreed  that  Dorothy  A.  McCartney  may 
keep  my  property.  No.  2711  Ocean  Front, 
Ocean  Park,  at  monthly  rental  of  $35.00  per 
month,  and  forty  dollars  for  July  and  August 
until  a  bona  fied  sale  is  made  siitty  days'  notice. 

"Received  of  Dorothy  A.  McCartney  $35.00. 
rent  in  full  to  November  Ist,  20. 

"[Siened]    Henry  Watkms" 

— under  which  defendant  Dorothy  A.  Mc- 
Cartney entered  into  possession  of  the  prem- 
ises and  at  all  times  occupied  the  same, 
and  further  alleged  that  It  was  understood 
and  agreed  that  said  lease  should  not  be  ter- 
minated by  plaintiff,  except  upon  60  days' 
notice  thereof  given  to  said  lessee. 

[1]  The  court  found  that  plaintiff  signed 
and  delivered  the  above-quoted  agreement, 
but  that  the  same  was  not  signed  by  defend- 
ants or  either  of  them,  from  which,  as  a  con- 
clusion of  law,  it  found  that  the  tenancy 
was  terminated  by  the  written  notice  of  less 
than  60  days  so  served  upon  defendants  by 
plaintiff.  In  so  doing  we  think  the  court 
erred.  Since  defendant  Dorothy  A;  McCart- 
ney entered  into  possession  under  the  terms 
of  the  instrument,  her  obligation  was  not  af-' 
fected  by  her  failure  to  sign  the  same. 
Where  a  lease  recites  that  the  lessee  is  to 
pay  a  certain  sum  as  rent  for  the  premises, 
his  acceptance  of  the  lease  makes  him  a  di- 
rect obligor  or  promisor  to  pay  the  rent  dur- 
ing his  occupation  thereof,  although  he  has 
not  signed  or  executed  the  instrument. 
Jones  on  Landlord  and  Tenant,  !  77 ;  Chand- 
ler v.  Hart,  161  Cal.  405,  119  Pat  516,  Ann. 
Cas.  1913B,  1094;  1  Underbill  on  Landlord 
and  Tenant,  |  232. 

[2]  As  we  construe  the  instrument,  it  con- 
stituted a  lease  made  by  plaintiff  to  defend- 
ant Dorothy  A.  McCartney  from  month  to 
month,  subject,  however,  to  teijnlnatlon,  not 
by  the  giving  of  the  statutory  notice  of  30 
days,  which  plaintiff  expressly  waived,  but, 
as  provided  in  the  agreement,  to  be  terminat- 
ed upon  60  days'  notice  thereof  given  to  her; 
and.  as  stated,  this  provision  for  60;day.s' 


notice  was  none  the  less  effectual  because 
of  her  failure  to  sign  the  document  Smne 
effect  must  be  given  to  the  term  "sixty  days' 
notice,"  and  we  think  it  could  only  have  ref- 
erence to  notice  terminating  the  lease.  Not 
only  does  this  fact  appear  from  the  instru- 
ment itself,  but  it  is  made  apparent  from 
the  circumstances  under  which  the  Instru- 
ment was  executed,  to  wit,  the  fact  that  she 
had  previously  occupied  the  premises  under 
a  Uke  informal  instrument  that  provided  for 
30  days'  notice,  and  upon  plaintiff  refusing 
to  sign  an  instrument  providing  for  90  days' 
notice  to  quit,  the  one  in  question  was  pre- 
pared, providing  for  60  days'  notice,  which 
he  executed.  Under  the  terms  of  the  writ- 
ing, the  term  of  the  lease,  while  from  month 
to  month,  could  only  be  terminated  by  a  no- 
tice of  60  days,  whi(^  was  not  given. 

Our  de<dslon  renders  It  unnecessary  to  dis- 
cuss other  points  made  by  appellants. 

The  judgment  is  reversed. 

We  concur:  CONRET,  P.  3, ;  JAMES,  J. 


(S7  Cal.  App.  74») 
WRIGHT   V.   SUPERIOR   COURT   OF    LOS 
ANGELES  COUNTY.    (Civ.  3845.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    May  22,  1922.) 

1.  Justices  of  ttae  peace  «=> 1 40^— Statute  as  to 
time  of  appeal  not  fflodlfled  by  statute  as  t* 
notice  of  rendition  of  Judgment 

Code  Civ.  Proc.  $  974,  providing  that  par- 
ties dissatisfied  with  the  judgment  rendered 
in  a  civil  action  in  justice's  court  may  appeal 
therefrom  to  the  superior  court  at  any  time 
within  30  days  after  rendition  of  judgment, 
waH  not  affected  by  section  893,  providing  that 
notice  of  rendition  of  judgment  must  be  given 
parties  in  writing,  signed  by  justice;  the  judg- 
ment being  rendered  at  time, it  is  entered  in 
judgment  docket. 

2.  Justices  of  the  peace  ®s>IS5(l)->Fallore  to 
file  moraterlum  affidavit  does  not  affaot  qvos- 
tlon  of  time  of  filing  appeal. 

The  fact  that  no  moratorium  affidavit  was 
filed  in  an  action  in  the  justice  court  in  no 
way  affects  the  question  of  whether  the  ap- 
peal to  the  superior  court  was  prosecuted  in 
time. 

Application  for  writ  of  prohibition  by  War- 
ren E.  Wright  against  the  Superior  Court  of 
Los  Angeles  County  to  prevent  further  pro- 
ceedings on  appeal  from  a  justice's  court 
Writ  granted. 

Holcomb  &  Bolcomb,  of  Los  Angeles,  for 
petitioner. 

David  R.  Faries  and  John  R.  Berryman, 
Jr.,  both  of  Los  Angeles,  for  respondent 

WORKS,  J.  This  Is  an  application  for  a 
writ  of  prohihitloQ.    Petitioner  was  plaintiff 
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In  an  dctlon  p^ding  In  the  Justice  court  and 
procured  Judgment  against  defendant  there- 
in. More  than  30  days  after  the  Justice  had 
tried  the  cause,  and  had  made  the  entry  in 
bis  docket,  "Judgment  for  plaintiff"  for  a 
certain  amount  and  costs,  defendant  in  the 
action  filed  hla  notice  of  aweal  from  the 
.  Judgment  Respondent  court  denied  a  mo- 
tion to  dismiss  the  appeaL  Petitioner,  con- 
tending that  the  motion  should  have  been 
granted,  seeks  noar  to  prohibit  respondent 
from  proceeding  further  with  the  action.  An 
alternative  writ  of  prohibition  was  issued 
upon  the  filing  of  the  petition,  and  the  present 
question  is  whether  the  writ  shall  be  made 
peremptory. 

II]  Section  974,  Code  of  Civil  Procedure, 
as  it  stood  when  the  Justice  made  the  above- 
mentioned  entry  in  his  dod^et  and  when  the 
notice  of  appeal  by  the  defendant  from  the 
Judgment  of  the  Justice  was  filed,  provided 
that  "any  party  dissatisfied  with  a  Judgment 
rendered  in  a  civil  action  in  a  police  or  Jus- 
tice's court,  may  appeal  therefrom  to  the 
superior  court  of  the  county,  at  any  time 
within  thirty,  days  after  the  rendition  of  the 
Judgment,"  and  it  was  decided  in  Thomson 
V.  Superior  Court.  161  Cal.  82d,  119  Pac.  98. 
that  a  Judgment  is  "rendered"  in  an  action 
in  a  Justice  court  when  the  Justice  makes 
entry  in  hla  docket  of  the  fact  that  Judgment 
haa  gone  for  one  party  or  the  other.  Re- 
spondent contends,  however,  that  section 
893,  Code  of  Civil  Procedure,  as  it  was 
amended  after  the  dedsion  in  Thomson  v. 
Superior  Court,  changed  the  law  as  before 
that  amendment  it  had  stood  in  section  974; 
in  other  words,  that  the  amended  section 
893  operated  to  amend  974.  The  matter  in 
section  893  which  is  supposed  to  have  worked 
this  change  in  the  law  is  embraced  in  the 
sentence;  "Notice  of  the  rendition  of  Judgr 
ment  must  be  given  to  the  parties  to  the  ac- 
tion in  writing  signed  by  the  Justice;"  the 
statement  being  followed  by  language  direct- 
ing how  the  notice  is  to  be  given.  The  con- 
tention of  respondent  Is  that,  under  the 
amended  section  893,  a  judgment  is  not  ren- 
dered by  a  justice  until  he  has  given  the 
notice  required  by  the  sentence  which  we 
have  quoted.  This  contention,  surely,  finds 
Its  refutation  In  the  sentence  itself.  A  Jus- 
tice is  required  by  It  to  give  notice  "of  the 
rendition  of  Judgment";  that  is,  he  is  to  give 
notice  of  a  past  and  completed  transaction. 
It  is  as  if  the  Legislature  had  required  htm 
to  give  notice  "that  he  has  rendered  Judg- 
ihent."  '  We  are  satisfied  that  the  notice  of 
appeal  was  filed  too  late. 
'  [21  Responaent  alleges  in  his  answer  to  the 
petition  that  no  moratorium  affidavit  was 
filed  in  the  action  in  the  Justice  court,  and 
contends  in  his  brief,  as  if  the  contention 
«ouId  aflTect  the  que8ti<m  now  before  us,  that 
the   Justice  had  no  jurisdiction   to   render 


Jud^ent  withont  the  filing  of  such  an  al9- 
davit.  The  failure  to  file  the  affidavit  could 
in  no  way  affect  the  question  whether  the 
appeal  to  respondent  court  was  prosecuted 
in  time. 

A  peremptory  writ  of  prohibition  will  is- 
sue as  prayed- 

We  concur;  FINLAYSON,  P.  J. ;  CRAIG,  J. 


PEOPLE  V.   CHEW  JUEY. 


(57  Cal.  App.  £06) 
(Cr.   1032.) 


(District  Court  of  Appeal,  First  District,  Di- 
visioB  2,  California.  May  5,  1922.  Hearing 
Denied  by  Supreme  Court,  July  3,  1922.) 

1.  Homicide  iS=>250— Evidence  held  sufficient  to 
sHstaIn  oonvlotlon. 

In  a  trial  for  murder,  held,  the  evidence 
was  sufficient  to  support  conviction. 

2.  Criminal  law  •S=»742( I)— Credibility  of 
witnesses  for  jory. 

In  a  trial  for  murder  resulting  from  a 
Chinese  tong  war,  the  credibility  of  witnesses 
who  belonged  to  the  same  tong  as  deceased,  ac- 
cused belonging  to  a  hostile  tong,  and  whose 
testimony  appeared  to  be  memorized,  was  for 
the  Jury. 

3.  Criminal  law  •8=31160— Credibility  of  wit- 
nesses for  trial  Judge  In  passltog  on  motion 
for  new  trial. 

In  a  trial  for  murder  restilting  from  a 
Chinese  tong  war,  the  credibility  of  witnesses 
who  belonged  to  the  same  tong  as  deceased, 
accused  belonging  to  a  hostile  tong,  and  whose 
testimony  appeared  to  be  memorized,  was  for 
the  trial  judge,  in  passing  upon  a  motion  for  a 
new  trial. 

4.  Criminal  law  <s=3l  156(3)— Denial  of  mo. 
tlon  for  new  trial  hot  disturbed,  where  evi- 
dence would  have  warranted  granting  of 
motion  but  was  merely  cumulative. 

Denial  by  the  trial  court  of  a  motion  for 
new  trial,  based  on  evidence  Which  was  not 
available  at  the  trial,  will  not  be  disturbed  aS 
an  abase  of  discretion,  where  the  evidence  was 
merely  cumnlative  but  would  have  warranted 
the  granting  of  a  new  trial. 

5.  Criminal  law  «=bII72(2)— Instruotioa  to 
disregard  testimony  that  witness  for  prose- 
cution had  been  Indicted  for  criminal  con- 
spiracy Improper  but  not  prejudicial. 

Under  Code  Civ.  Proc.  |  2051,  providing 
that  a  witness  may  not  be  impeacbed  by  evi- 
dence of  particular  wrongful  acts  except  that 
it  may  be  sliown  that  be  had  been  convicted  of 
felony,  an  instruction  that  in  weighing  the  tes- 
timony of  a  witness  for  the  prosecution  in  a 
trial  for  murder,  evidence  tending  to  shew 
that  the  witness  had  been  indicted  for  con- 
spiracy to  commit  a  murder  growing  out  of 
the  same  tong  war  from  which  the  homicide  in 
question  resulted  should  be  disregarded  was 
improper  although  not  so  prejudicial  to  ac- 
cused as  to  require  reversal,  this  testimony 
being  admissible  to  show  the  interest  of  the 
witness  in  the  prosecution  of  accased. 
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•.  Criintaal  law  «s»8ll(5)— Trial  eonrt  thMld 
■ot  Instrnet  Jnry  u  to  tMtlmoay  of  partion- 
iar  witness. 
The   trial   court  ahonld  not  ain^e  out  a 

particular  witnesa  and  instruct  the  jnry  aa  to 

how  to  weich  his  testimony. 

AKteal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  Harold  Louder- 
back,  Judge. 

Cbew  Juey,  alias  Mock  Jung  T(v,  was  con- 
Tlcted  of  murder  in  the  flrat  degree,  and  he 
appeals.   Affirmed. 

Frank  J.  Hennessy  and  Thos.  A.  Keogh, 
both  of  San  B^randsco,  for  appellant. 

17.  S.  Webb,  Atty.  Oen.,  and  John  H.  Bior- 
dan,  Deputy  Atty.  Oen.,  for  the  People. 

NOUBSB,  J.  Appellant  was  convicted  of 
the  crime  of  murder  In  the  first  degree,  and 
the  penalty  of  life  Imprisonment  was  impos- 
ed. Thereafter  be  moved  for  a  new  trial  and 
for  an  arrest  of  Judgment,  both  of  which  mo- 
tions were  denied.  He  appeals  from  the 
final  Judgment  of  conviction  and  the  order 
denying  his  motion  for  a  new  trial. 

[1]  AK)ellant  attat&s  the  Judgment  upon 
the  ground  that  the  verdict  is  not  sustained 
by  the  evidence.  The  case  against  appellant 
rests  upon  the  testimony  of  the  two  Chinese 
witnesses.  Tee  Toung  and  Wong  Kal,  From 
the  testimony  of  these  witnesses  it  appears 
that  three  or  four  Chinese  entered  a  gam- 
bling room  where  the  deceased  was  playing 
dominoes,  one  of  whom  shot  the  deceased 
while  standing  behind  him.  This  assailant 
then  fled  from  the  room.  The  deceased  fol- 
lowed his  assailant  Into  the  hallway,  shoot- 
ing at  him  as  he  ran,  and  then  fell  to  the 
floor.  Three  other  Chinese  were  wounded. 
The  appellant,  It  was  said,  approached  the 
deceased  as  he  was  lying  upon  the  floor  and 
emptied  his  revolver  into  his  body.  Tee 
Young  testified  that  he  thereupon  followed 
the  aniellant  out  into  Orant  avenue  and  had 
him  In  sight  until  he  pointed  him  out  to  the 
ofllca  who  made  the  arrest. 

[2, 1]  It  is  the  contention  on  the  part  of 
the  appelant  that  the  shooting  was  the  result 
of  a  tong  war  in  which  the  deceased  and  the 
two  Chinese  witnesses  who  testified  against 
the  appellant  were  members  of  one  tong  and 
the  api)ellant  was  a  member  of  another  tong. 
For  this  reason  It  Is  argued  that  the  testimo- 
ny of  these  two  witnesses  should  not  be  be- 
lieved, and  particular  attention  is  drawn  to 
the  fact  that  their  testimony  is  so  dosely 
identical  that  it  bears  evidence  of  having 
been  memorized  by  them  for  the  purpose  of 
the  trial.  But  these  are  matters  which,  even 
In  a  case  of  this  nature,  must  be  left  to  the 
Judgment  of  the  trial  Jury  and  to  the  discre- 
tion of  the  trial  Judge,  who  Iiad  this  same 
question  before  him  in  passing  upon  the  mo- 
tion for  a  new  triaL  [ 


[4]  It  la  further  argued  that  ap^dlanfs 
motion  tor  a  new  trial  ahonld  have  been 
granted  upon  the  showing  that  lAun  Yap 
Wan,  one  of  the  Chinese  who  bad  beai 
wounded  at  the  time,  .was  not  available  at 
the  time  of  the  trial  but  bad  th««after  made 
his  affidavit  to  the  eCTect  that  he  had  witness- 
ed the  shooting  ot  Go  Foln ;  that  two  sboti 
were  fired  into  his  body  by  a  CSilnese  wearing 
an  army  overcoat  who  was  not  the  appellant 
in  this  case;  that  thereafter  Oo  Foln  8tar^ 
ed  to  run  after  his  assailant  when  he  was 
atta<&ed  by  another  Chinese  named  licong 
Tong,  who  shoved  Oo  Foln  over  in  the  hall- 
way and  then  fired  at  least  two  shots  int« 
his  body;  and  that  Chew  Jney  was  not  ei- 
ther of  the  men  who  participated  In  the 
shooting.  Though  the  evidence  which  ap- 
pellant proposed  to  present  through  this  wit- 
ness would  have  been  sufficient  to  warrant 
the  granting  of  a  new  trial  If  the  trial  court 
had  made  the  order,  It  Is  merely  cumnlatlvs 
and  would  not  Justify  our  saylns  that  the 
trial  court  abused  Its  discretion  In  denying 
the  motion. 

[I,  S]  Criticism  Is  made  of  0ie  Instruction 
of  the  trial  court  to  the  effect  that.  In  wrigb- 
Ing  the  testimony  given  by  the  witness  Yee 
Young,  the  Jnry  should  disregard  any  of  the 
testimony  tending-  to  show  that  he  hod  been 
indicted  by  the  grand  Jury  for  criminal  con- 
spiracy. The  subject-matter  at  the  instrue- 
tlon  was  the  question  of  Impeachment  ot  wit- 
nesses. Section  2061  of  the  Code  of  Civil 
Procedure  provides  that  a  witness  may  not 
be  Impeached  by  evidence  of  particular 
wrongful  acts,  except  that  It  may  be  shown 
that  he  had  been  convicted  ot  felony.  Tte 
testimony  relating  to  Yee  Young's  Indictment 
was  Introduced  for  the  puri>oBe  of  showing 
that  he  was  a  member  of  a  certain  Chinese 
tong  whl<di  had  been  having  some  trouble 
with  the  t<mg  of  whl<di  appelant  was  a 
member  and  that  the  witness  had  been 
charged  with  a  conspiracy  to  commit  a  mur- 
der growing  out  of  this  tong  war.  The  testi- 
mony was  admitted  without  objection  from 
the  prosecution  and  was  admissible  for  the 
purpose  of  showing  the  Interest  of  the  wit- 
ness In  the  prosecution  of  the  api>ellant.  As 
a  general  rule  It  is  not  advisable  for  the  trial 
court  to  single  out  a  particular  witness  and 
to  Instruct  the  Jury  In  any  manner  as  to  how 
It  may  weigh  the  testimony  of  that  witness, 
but  we  do  not  believe  that  the  instruction  un- 
der consideration  is  so  prejudicial  to  the  in- 
terests of  the  appellant  as  to  require  a  re- 
versal of  the  Judgment. 

Other  points  raised  do  not  require  consid- 
eration. 

Judgment  affirmed. 

We  concur:  LANGDON,  P.  X;  8TCBTB- 
VANT,  J. 
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WELLS  V.  DIA8  at  al. 


(CW.  4213.) 


WELLS  T.  DIAS  91S 

<»»T  P.) 

affect  a  finding  tiiat  plaintiff  bad  acqntred  a  way 
by  prescription. 


(District  X>>urt  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  16,  1922.  Hear> 
ins  Denied  by  Supreme  Court  July  13,  1922.) 

1.  Easenaata  ^=>5— Adveraa  aaer,  ta  give  H- 
tla,  mast  bo  bostlla,  aader  claim  of  riglit, 
commualcated  to  the  owner  of  the  iaad. 

A  rigtit  of  way  by  prescription  over  land 
can  only  be  created  by  user,  which  is  neither 
ezpresely  nor  impliedly  licensed  and  permia- 
sive,  and  such  nser  must  be  adverse  and  hos- 
tile, and  ander  a  claim  of  right  communicated 
to  tbe  owner  of  the  land. 

2.  Easemoats  4=>3S(I)— Tweaty  yeara'  ad- 
verse aser  without  objeotlon  held  to  raise 
presamptloB  of  claim  of  right 

Where  evidence  showed  a  road  had  been  in 
existence  45  years,  and  had  been  nsed  by  plain- 
tiff and  his  predecessors  in  interest  for  over  20 
yeara,  openly,  continnously,  and  without  hin- 
drance from  any  source,  it  is  presumed  that 
the  nser  was  under  a  claim  of  right  and  ad- 
verse to  the  owner,  and  such  presumption.  In 
the  absence  of  evidence  to  the  contrary,  is  suf- 
ficient to  establish  a  prescriptive  right  of  way. 

8.  Eaaemeats  «=96l(9i/2)— Adverae  aser  ander 
elalm  of  right  held  for  eeurt  or  Jaiy. 
In  anit  by  landowner  against  another  land- 
owner to  enjoin  defendants  from  interfering 
with  the  use  of  a  right  of  way  over  their  land, 
the  question  as  to  whether  previous  use  of  the 
way  was  under  claim  of  right,  or  as  a  mere 
matter  of  neighborly  accommodation,  was  one 
for  the  conrt  or  Jury  to  determine. 

4.  Easements  «3»I0(I)— Use  of  way  with  pab- 
llo  doea  not  prevent  presamptlon  of  grant 
arislag. 

In  suit  by  landowner  against  another  land- 
owner to  enjoin  interference  with  the  right  of 
'  way  over  defendants'  land,  the  fact  that  the 
public  in  general  used  the  same  way  with  plain- 
tiff did  not  prevent  the  presumption  of  a  grant 
arising  from  more  than  10  years'  adverse  nser 
by  plaintiff. 

5.  Appeal  and  error  it=>l05b(l)>-Admls$lan  ef 
evidence  to  show  right  of  way  by  necessity 
held.  If  error,  not  prejndloial. 

In  suit  by  landowner  against  another  land- 
owner to  enjoin  interference  with  a  right  of 
way  over  defendants'  land,  in  which  plaintiff 
claimed  the  right  of  way  by  prescription,  ad- 
mitting evidence  to  show  a  right  of  way  by 
necessity,  which  in  no  manner  could  have  con- 
trolled any  finding  made  in  the  case,  or  changed 
the  result,  was,  if  error,  not  prejudicial. 

8.  Eaaemeats  «S336(3)— Preaeaee  of  gate  ever 
way  held  not  to  affeot  finding  of  aoqaisitloa 
of  way  by  presorlptlon. 
In    action   by    landowner    against   another 
landowner  to  enjoin  interference  with  a  way 
over  defendants'  land,  in  wliich  plaintiff  claim- 
ed a  right  of  way  by  prescription,  the  fact  that, 
when  defendants'  land  was  inclosed,  gates  were 
placed  across  the  way  to  prevent  cattle  from 
destroying  crops,  and  that  such  gates  did  not 
interfere  with  plaintiff's  use  of  the  way,  did  not 


Appeal  from  Superior  Ooort.  Fresno  Conn- 
tj;  S.h.  Strother,  Judge. 

S«it  by  C.  P.  Wells  against  M.  A.  Dlaa  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendaata  appeaL    Affirmed. 

Franlc  Kaake,  of  Fresno,  and  H.  R.  Cro- 
zier,  of  Sanger,  for  appellants. 

Thomas  F.  Lopez,  of  Fresno,  for  respond- 
ent. 

TYLER,  P.  J.  This  action  was  brought  to 
enjoin  defendants  from  interfering  with  the 
nse  and  enjoyment  of  an  alleged  right  of 
way  over  the  lands  of  defendants.  Plain- 
tiff claimed  that  the  right  of  way  has  been 
need  openly  and  adversdy  by  him  and  his 
grantor  and  by  others  as  a  means  of  ingress 
and  egteea  to  hia  lands  for  wagons,  teams, 
and  vehicles,  for  more  than  10  years  prior  to 
the  filing  of  the  complaint.  Defendant  denied 
that  plaintiff  had  any  such  right  of  way  or 
other  interest  in  the  lands,  and  by  cross-com- 
plaint alleged  that  he  was  the  sole  owner 
thereof,  and  prayed  that  his  title  be  quieted 
as  against  the  plaintiff,  whom  he  se^s  to 
enjoin  from  further  trespassing  upon  the 
property.  Trial  was  had  before  the  court 
sitting  without  a  Jury.  Plaintiff  had  Judg- 
ment, and  defendant  appeals. 

From  the  record  It  appears  that  one  Man- 
uel Valenzuela,  some  25  years  ago,  'procured 
title  to  the  land  upon  which  the  easement  is 
claimed,  partiy  by  homesteading  and  partly 
by  purchase.  Valenzuela  conveyed  to  one 
Mens,  who  In  turn  sold  to  defendant  about  2 
years  prior  to  the  filing  of  this  complaint 
Situated  on  the  property  in  question  Is  a 
road.  This  road  is  known  as  the  Jacalitos 
Creek  road,  and  it  runs  in  a  northerly  and 
southerly  direction  through  the  lower  foot- 
hills of  the  Coast  Range  moantalns  some  dis- 
tance out  from  the  city  of  Coalinga  In  Fres- 
no county.  The  road  follows  Jacalitos  creA, 
which  creek  flows  through  and  over  the  prop- 
erty of  defendant  and  ^rnblee  plaintiff  and 
others  who  live  in  the  Immediate  neighbor- 
hood to  reach  Coalinga  and  the  plains  below, 
which  He  east  of  the  Coast  Range  mountains. 
Plaintiff's  prop^ty  and  residence  is  located 
in  a  southerly  direction  from,  and  a  short 
distance  al>ove,  defendant's  lands. 

In  July,  1920,  defendant  laid  a  pipe  line 
across  the  road,  making  it  more  or  less  Im- 
passable, and  prevented  plaintiff  from  using 
the  same.  The  present  suit  followed.  The 
trial  court  found  that  for  more  than  20 
years  last  past  the  road  in  question  existed 
and  still  exists,  and  that  it  has  been  used 
during  all  of  said  time  by  plaintiff  and  his 
predecessors  in  interest  for  the  purpose  of 
going  to  and  from  their  property.  It  further 
found  that  for  more  than  10  years  plalntifl 
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and  bis  predecessor?  have  used  the  road  un- 
interruptedly, openly,  notoriously,  continu- 
ously, and  adversely  to  the  rights  of  defend- 
ant and  his  predecessors  in  Interest,  and  with 
their  full  knowledge,  and  without  asking  or 
Tecelvlng  permission  from  any  one,  and  with- 
out objection,  and  that  plaintiff  by  such  use 
had  acquired  a  right  by  prescription  to  the 
claimed  easement.  The  sole  question  here 
presented  Is  whether  or  not  the  evidence  sup- 
ports the  finding  that  plaintiff  acquired  by 
prescription  a  right  of  way  over  and  through 
the  lands  in  question. 

[1, 2]  Such  a  right  can  only  be  created  by 
user,  which  Is  neither  expressly  or  Impliedly 
licensed  or  permissive,  and  such  user  must 
be  adverse  and  hostile  and  under  a  claim  of 
right  communicated  to  the  owner  of  the  land. 
Where,  however,  the  user  is  continuous,  or 
openly  aud  notoriously  adverse  to  the  owner. 
It  creates  a  presumptive  Imowledge  in  him 
.that  the  person  using  the  land  Is  doing  so  un- 
der a  claim  of  right.  Here  the  evidence 
shows  without  conflict  that  the  road  in  ques- 
tion has  always  been  In  existence,  or  at  least 
'80  since  1S77,  and  has  been  used  by  plaintiff 
and  his  predecessors  In  Interest  for  over 
50  years,  openly,  continuously,  and  without 
hindrance  from  any  source.  In  such  a  case 
U  Is  to  be  presumed  that  the  use  of  the  ease- 
ment was  under  a  claim  of  right  and  adverse 
to  the  owner,  and  such  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is  sutii- 
clent  to  establish  a  prescriptive  right  of  way. 
Yuba  Consolidated  Goldfields  v.  HUton,  16 
Cal.  App.  228,  lie  Pac  712,  715. 

[3}  Appellant,  while  conceding  the  user, 
«ontend8  that  the  evidence  merely  shows  that 
the  road  was  used  by  plaintiff  In  common 
with  the  public  In  general  by  way  of  neigh- 
borly accommodation,  and  that  plaintiff  nev- 
.er  communicated  to  defendant  any  claim  of 
right  to  travel  over  the  land.  The  question 
as  to  whether  the  use  was  under  claim  uf 
right  or  as  a  mere  matter  of  neighborly  ac- 
commodation is  one  for  the  court  or  jury  to 
determine  as  a  fact  In  the  light  of  the  rela- 
tions between  the  parties  and  all  the  sur- 
rounding circumstances.  Humphreys  v.  Blas- 
ingame,  104  Cal.  40,  37  Pac.  804;  tleming  v. 
Howard,  150  Cal.  28,  87  Pac.  908 ;  Conaway 
v.  Toogood,  172  Cal.  706,  158  Pac.  200.  The 
findings  upon  this  subject  will  not,  therefore, 
be  disturbed. 

[4]  Further  claim  Is  made  that  no  pre- 
sumption of  grant  of  right  of  way  cOuld  arise 
where  there  Is  evidence  to  show  that  the  way 
was  used  in  common  with  the  public.  We 
see  no  merit  in  this  contention.  The  user  on 
the  part  of  plaintiff  was  in  no  manner  im- 
paired by  the  enjoyment  of  a  like  right  In 
others.  Whatever  may  have  been  the  nature 
of  their  use,  the  claimed  easement  of  plain- 
tiff was  not  based  thereon,  nor  dependent  for 
its  enjoyment  upon  this  fact    The  evidence 


upon  this  subject  shows  that  the  use  en- 
Joyed  by  plaintiff  and  hid  predecessors  was 
had  under  such  circumstances  as  would  indi- 
cate to  the  owner  of  the  land  that  such  use 
was  claimed  by  them  as  of  right,  and  that  it 
was  not  regarded  by  the  parties  as  a  mere 
privilege  revocable  at  the  pleasure  of  the 
owner  of  the  soil,  and  it  Is  sufficient  to  war- 
rant and  support  the  findings.  Tarpey  t. 
Velth,  22  Cal.  App.  289,  292, 134  Pac.  367. 

[5,  6]  Complaint  is  made  of  the  admission 
of  evidence  on  the  part  of  plaintiff  tending  to 
show  a  right  of  way  by  necessity  rather  than 
by  prescription.  Conceding  the  admission  of 
this  evidence  to  have  been  erroneous,  it  is 
without  prejudice,  as  it  in  no  manner  could 
have  controlled  any  finding  or  changed  the 
result  of  the  case.  Humphreys  v.  Biasin- 
game,  104  Cal.  40,  37  Pac.  804.  Nor  does  the 
fact  that  the  evldoice  shows  that  the  road 
was  barred  by  gates  which  were  required  to 
be  opened  and  closed  In  passing  over  the 
land,  affect  the  finding  that  plaintiff  had  ac- 
quired a  prescriptive  use.  Etolger  v.  Foss,  65 
Cal.  250,  3  Pac.  871;  Jones  on  Easements,  { 
279.  The  evidence  upon  this  subject  merely 
showed  that,  when  fences  were  first  n'ected 
upon  the  property,  gates  were  placed  thereon 
to  prevent  cattle  from  destroying  the  cvops, 
and  that  they  in  no  manner  interfered  with 
plaintiff's  enjoyment  of  the  eas^nent. 

From  what  we  have  said,  It  follows  that 
the  judgment  should  be,  and  It  is,  hereby  af- 
firmed. 

We  concur:  KERRIGAN,  J.;  KNIGHT, 
Justice  pro  tem. 


DERN  V.  DEIN, 


(87  Cal.  App.  611) 
(Clw.  4071.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  5, 1922.  Rehearing 
Denied  May  31,  1922.  Hearing  Denied  by 
Supreme  Court  July  3,  1922.) 

1.  Appeal  and  error  ^=»I024(S)— On  ooiifllct> 
ing  evidence  as  to  entering  satlsfactloR  of 
Jadgment  refusal  to  set  It  aside  affirmed. 

On  appeal  from  an  order  denying  a  motion 
to  set  aside  satisfaction  of  a  judgment,  evi- 
dence held  to  present  a  sufficient  conflict  to 
require  the  appellate  court  to  support  the  or- 
der of  the  trial  court  denying  the  motion  to 
set  aside  the  satisfaction  of  judgment. 

2.  Judgment  «=9898(l)— That  satlsfaotloa  la 
entered  without  consideration  does  not  r»* 
quiro  court  to  set  It  aside  on  motion. 

Under  Code  Civ.  Proc.  i  676,  relating  to 
methods  of  satisfying  a  judgment,  and  pro^ 
viding  that  when  a  judgment  is  satisfied  in 
fact  otherwise  than  upon  execution  a  party  or 
attorney  must  give  such  acknowledgment  or 
make  such  indorsement,  where  a  party  entered 
la  satisfaction  on  a  judgment  without  consid- 
eration, the  court  was  not  required  on  motion 
to  set  the  satisfaction  aside. 
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Appeal  from  Superior  Court,  City  and 
Oonnty  of  San  Francisco;  Edmnnd  P.  Me- 
gan, Judge. 

Action  by  John  Dem  against  B.  A.  Dein. 
From  an  order  denying  plaintiff's  motion  to 
set  aside  satisfaction  of  a  Judgment  for 
plaintiff,  plaintiff  appeals.    Affirmed. 

Hearing  denied;    WILBT7R,  J.,  dissenting. 

Geo.  D.  C!oUins,  Jr.,  of  San  Francisco,  for 
ai>peUant 

Qoldman,  Nye  ft  Surr  and  Douglas  A.  Nye. 
all  of  San  Francisco,  and  Morgan  V.  Splcer, 
of  Berkeley,  for  respondent 

NOUBSB,  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  denying  plain- 
tiff's motion  to  vacate  and  set  aside  the  sat- 
isfaction of  judgment  which  had  theretofore 
been  duly  executed  and  filed  in  the  action. 
The  appeal  Is  presented  upon  a  bill  of  ex- 
ceptions, which  contains  merely  the  affi- 
davits which  were  presented  to  the  trial 
court  at  the  hearing  upon  the  motion,  a  copy 
of  the  original  judgment  in  the  action,  and 
a  copy  of  the  satisfactioil  of  that  judgment 
There  is  also  added  to  the  transcript  a  copy 
of  the  judgment  roll  made  up  after  the  trial 
of  the  original  action  in  1914,  a  copy  of  the 
minute  order  denying  plaintiff's  motion  to 
vacate  the  satisfaction  of  said  judgment,  and 
a  copy  of  the  notice  of  appeal  from  said  or- 
der. The  record  does  not  contain  either  the 
motion  which  was  the  basis  of  this  order  or 
the  notice  thereof,  and  we  are  unable  to  as- 
certain from  the  record  the  grounds  upon 
which  the  motion  was  made.  We  are  In- 
formed In  the  briefs  that  the  motion  was 
based  upon  the  grounds  that  satisfaction  was 
made  without  consideration,  that  it  was  un- 
true fn  point  of  fact  and  that  it  was  made 
merely  for  the  purpose  of  releasing  a  certain 
lien  of  the  judgment  to  assist  the  respondent 
In  procuring  a  renewal  of  a  loan  which  he 
bad  upon  a  piece  of  property  covered  by  the 
judgment  lien.  If  these  were  the  grounds 
and  the  only  grounds  upon  which  the  motion 
was  made,  they  all  present  questions  of  fact 
which  the  trial  court  was  called  upon  to  de- 
termine. From  the  affidavits  which  are  in- 
cluded in  the  bin  of  exceptions  it  appears 
that  to  some  extent  at  least  ttiere  was  a  con- 
flict between  the  parties  as  to  these  facts. 
In  support  of  the  judgment,  of  course,  we 
are  bound  to  conclude  that  the  trial  court 
resolved  these  questions  of  fact  against  the 
appellant 

[1]  It  is  urged  by  appellant,  however,  that 
there  is  no  conflict  on  the  fact  that  the  sat- 
isfaction was  executed  without  considera- 
tion, and  that  no  part  of  the  judgment  was 
paid  at  the  time  when  the  satisfaction  was 
executed,  The  facts  are  that  appellant,  who 
Is  the  uncle  of  respond.ent,  had  recovered  a 
Jadgment  <m  -default,  and  that  this  judgmott 
had  become  a,  liien  upon  a  piece  of  property 
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which  the  respondent  owned.  Thlp  property 
was  subject  to  a  pricw  lien  evidenced  by  a 
deed  of  trust  to  a  bank  for  a  loan  of  money 
advanced  to  respondent  The  time  had  come 
when  this  deed  must  either  be  renewed  or 
foreclosed.  If  renewed  it  would  become  a 
second  lien, to  the  lien  of  appellant's  judg- 
ment When  confronted  with  this  situation 
the  respondent  sought  his  uncle,  and  per- 
suaded him  to  file  and  record  a  satisfaction 
of  the  judgment  In  order  that  he  might  re- 
new the  lien  due  the  bank.  The  satisfaction 
was  executed  by  the  appellant,  and  personal- 
ly recorded  by  him  upon  the  promise  of  re- 
spondent that  notwithstanding  the  entry  of 
the  satisfaction  of  judgment  he  would  make 
payments  on  the  judgment  when  he  was  able 
to  do  80.  It  Is  not  alleged  that  the  satisfac- 
tion was  procured  by  fraud,  misrepresenta- 
tion, or  undue  Influence  on  the  part  of  re- 
spondent. So  far  as  appears.  It  was  execut- 
ed willingly,  and  the  affidavits  submitted  by 
respondent  allege  that  it  was  executed  after 
appellant  had  been  fully  and  fairly  advised 
of  its  true  legal  effect  It  also  appears  that 
some  time  after  the  satisfaction  was  execut- 
ed the  respondent  paid  the  sum  of  $65  upon 
the  judgment. 

[2]  In  view  of  these  facts,  we  cannot  say 
that  there  Is  no  conflict  In  the  evidence  pre- 
sented; but,  even  if  it  were  true  that  the 
satisfaction  was  entered  without  considera- 
tion, we  do  not  understand  that  that  fact 
alone  requires  the  court  on  motion  to  set  the 
satisfaction  aside.  The  law  does  not  invite 
litigation  or  encourage  it  to  be  continued, 
and  a  Judgment  creditor  may  terminate  It  by 
filing  a  satisfaction  in  the  manner  prescrib  ■ 
ed  in  section  675,  Code  of  Civil  Procedure. 

Order  affirmed. 

We  concur:  LANGDON,  P.  J.;  STORTB- 
VANT,  J. 


(B8  Cal.  App.  19), 
BOGMUDA  V.  YOUNG,  Sufierlor  Court  Judge. 
(Civ.  2495.) 

(District  CJonrt  of  Appeal,  Third  District  Cal- 
ifornia.   May  27,  1922.    Hearing  Denied  by 
Supreme  Court  July  24,  1922.) 

1.  Courts  is=3 1 2 (5)— Jurisdictional  fact  of  de- 
fendant's residence  need  not  appear  In  rec- 
ords. 

Proof  that  defendant  resides  in  the  judicial- 
township  of  suit  is  jurisdictional,  but  it  is  not 
required  that  the  fact  of  such  residence  shalf 
appear  in  the  complaint  or  jadgment  or  any- 
records  in  the  case. 

2.  Certiorari  €=>66— Presumption  of  SHfllciency 
of  evidence  to  support  decision  of  superior 
court  on  Jurisdictional  question  Indulged. 

Upon  appeal  from  the  decision  of  the  jus- 
tice's court  upon  the  question  of  jurisdiction  of'' 
the  person,  the  superior  court  has  jurisdiction!. 
of  that  question,  and,  npon  application  for  cer- 
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tioratl  to  review  tiie  snperior  eonrt,  it  mnat  be 
preiumed  tliere  was  eTidence  to  snpport  ita 
jadgment,  even  if  the  enfficiency  of  tlie  evi* 
dence  coold  be  qnestioDed  in  each  proceeding. 

3.  J»tloe«  of  the  peace  «=384(4),  161(3)— 
Statitory  grounda  for  dUmlssal  for  lacJc  of 
Jurladiotloa  aot  available  aftor  goaoral  ap- 
pearaaoe. 

By  entering  general  appearance  in  the  Joa- 
tice'a  or  euperior  court,  defendant  waives  his 
right  to  question  jurisdiction,  under  Code  Civ. 
Froc.  i  890,  suIkI.  4,  as  amended  in  1906,  pro- 
viding for  a  dismissal  "when  the  action  is 
brought  in  the  wrong  county,  or  townsUp,  or 
dty." 

4.  Certiorari  4=928(2)— Does  not  He  to  ravlew 
decision  of  superior  court  Od  appeal  from  ]■<• 
tioe's  court  on  Jnrlsdiotlonal  questloa. 

The  decision  of  the  superior  court  upon 
the  question  of  jurisdiction  of  the  person, 
brought  up  on  appeal  from  the  justice's  court, 
given  in  regular  pursuance  of  its  authority,  is 
final,  and  will  not  be  reviewed  by  certiorari, 
notwithstanding  Code  Civ.  Proc.  |  832,  provid- 
ing that  certain  actions  must  t>e  tried  "in  the 
township  or  city  in  which  the  defendant  re- 
sides." 

Petition  by  Pete  Bogmuda  for  certiorari, 
against  D.  M.  Xoung,  as  Judge  of  the  Supe- 
rior Couit  of  the  County  of  San  Joaquin, 
State  of  California,  respondent,  to  review 
the  proceedings  of  the  superior  court,  where- 
in F.  D.  Hart  was  plaintiff  and  petitioner 
was  defendant  on  an  appeal  from  Justice's 
court,  in  an  action  for  services  rendered. 
Writ  denied. 

O.  C.  Allen  and  A.  H.  Carpenter,  both  of 
Stockton,  for  petitioner. 

FINCH,  P.  J.  Petitioner  as^  this  court 
to  review  the  proceedings  In  the  superior 
court  of  San  Joaquin  county  in  a  cause 
wherein  F.  D.  Hart  was  plaintiff  and  peti- 
tioner was  defendant 

It  is  alleged  that  Hart  brought  an  action 
against  petitioner  in  Stoclston  township,  and 
in  the  complaint  therein  averred: 

"That  within  two  years  last  past  said  plain- 
tiff rendered  labor  to  said  defendant,  at  the  lat- 
ter's  special  instance  and  request,  in  the  agreed 
value  of  $326;  that  upon  said  amount  the  sum 
of  $100  iias  been  paid,  leaving  doe  the  sum 
of  $225,  DO  part  of  which  has  been  paid";  that 
summons  was  duly  issued  and  served  upon  pe- 
titioner; "that  thereafter,  in  obedience  to  said 
summons,  and  not  voluntarily,"  the  petitioner 
demurred  to  the  complaint  on  the  grounds  "that 
the  court  has  no  jurisdiction  either  of  the  per- 
son of  the  defendant  or  the  subject-matter  of 
the  action,"  and  that  the  "complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action";  that  the  court  overruled  the  demur- 
rer, and  the  defendant  answered,  alleging  "that 
the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  of  the  subject-matter  of  the 
action  for  the  reason  that  the  defendant  is  not, 
and  never  was,  a  resident  .of  the  said  Stockton 


township,  and  the  aOeged  contract  to  pay  tor 
the  said  pretended  work  and  labor  specified  in 
said  complaint,  was  not  made  in  said  Stockton 
township  nor  to  be  performed  therein,"  deny- 
ing the  allegations  of  the  complaint,  and  plead- 
ing a  settlement  and  payment  of  the  alleged  in- 
debtedness; that  "at  the  trial  of  said  cause 
in  the  justice's  court  the  defendant  called  the 
attention  of  the  justice  to  the  fact  that  it  had 
no  jurisdiction  of  the  subject-matter  of  the  ac- 
tion or  of  the  person  of  the  defendant,  and 
objected  to  the  justice's  court  determining  any 
question  but  that  of  Jurisdiction;  the  justice's 
court  then  and  there  overruled  the  defendant's 
objection  •  •  •  and  rendered  judgment 
against  the  defendant";  that  the  defendant  ap- 
pealed from  such  judgment  "upon  questionB  of 
both  law  and  fact";  that  in  the  superior  court 
"the  defendant  •  •  *  called  the  attention  of 
said  court  to  the  fact  that  neither  the  justice's 
court  nor  the  said  superior  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action  or  of 
the  person  of  the  defendant,  and  then  and  there 
objected  to  the  court  determining  any  question 
but  that  of  Jurisdiction,  but  the  defendant,  as 
the  judge  of  the  said  superior  court,  overruled 
the  defendant's  said  objection  and  rendered 
Judgment  against  said  defendant";  that  "nei- 
ther the  said  Justice's  court  nor  the  said  su- 
perior court  had  Jurisdiction  in  said  case  of 
the  subject-matter  of  the  action  or  of  the  per- 
son of  the  defendant,  for  the  reason  that  it  does  - 
not  appear  on  the  face  of  the  complaint,  or  in 
the  judgments  entered  therein,  or  in  any  of 
the  records  of  said  case,  that  either  the  said 
Justice's  court  *  *  *  or  the  said  superior 
court  •  •  •  had  Jurisdiction  of  the  subject- 
matter  of  the  action-  *  *  *  or  Jnriadiction 
of  the  person  of  the  defendant" 

[1, 2]  Proof  that  a  defendant  resides  in  the 
Judicial  township  in  whldi  he  is  sued  la 
Jurisdictional,  but  It  la  not  required  that  the 
fact  of  such  residence  shall  "appear  on  the 
face  of  the  complaint,  or  In  the  Judgment 
entned  therein,  or  in  any  of  the  records" 
in  the  ca8&  JoUey  v.  Foltz,  84  CaL  321. 
See,  also,  In  re  WilUams,  102  CaL  70,  36 
Pac.  407,  41  Am.  St  B^.  163.  By  his  an- 
swer the  defendant  tendered  the  Issue  that 
bis  residence  was  not  in  Stoclcton  township. 
By  hia  appeal  he  asked  the  superior  court  to 
decide  that  issue.  The  court  certainly  had 
Jurisdiction  to  determine  the  question  thus 
raised.  It  does  not  aiq;)e8r  from  the  petition 
that  the  court  decided  the  question  against 
petitioner's  contention  on  insufficient  evi- 
dence or  without  an  opportunity  to  prove  hia 
place  of  residence.  It  must  be  presumed 
that  there  was  evidence  to  support  the  Judg- 
ment, even  if  the  suffldeqcy  of  the  evidence 
could  be  inquired  into  in  this  proceeding. 

[S]  Petitioner  relies  on  the  case  of  Hol- 
brook  V.  Superior  Court,  106  CaL  689,  38  Paa 
936,  In  support  of  his  contention  that  the 
defense  of  want  of  Jurisdiction  can  be  raised 
by  answer.  At  the  time  that  case  ws  de- 
cided section  890,  subd.  4,  of  the  Code  of 
Civil  Procedure  provided  for  the  dismissal 
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Of  an  action  'Vhen  it  la'  objected  at  tbe  trial, 
and  aK)earB  by  the  evidence,  tliat  tlie  action 
ia  brought  in  the  wrong  coonty,  or  township, 
or  city."  In  1905  sabdivision  4  waft  amended 
to  provide  for  a  diamisaal  "wlien  the  action 
Is  brought  in  the  wrong  county,  or  township, 
or  city,"  and  it  is  silent  as  to  the  manner 
In  which  the  questlcm  may  be  raised.  In 
Vance  ▼.  Superiinr  Court  (CaL  App.)  101  Pac 
916,  where  the  facts  were  similar  to  those 
here,  tbe  oourt  said: 

"By  his  general  appearance  in  the  Jastice's 
and  superior  court  petitioner  waived  his  right 
to  raise  the  question  of  Jurisdiction"— citing 
Olcese  T.  Justice's  Court,  156  CaL  82,  103  Pac. 
317,  and  American  Law  Book  Co.  v.  Superior 
Court,  164  Cal.  827. 

[4]  See,  also,  Boberts  v.  Police  Court  of 
City  and  County  of  San  Francisco  (Cal. 
Sup.)  105  Pac.  1053.  The  provision  of  sec- 
tion 832  of  the  Code  of  Civil  Procedure  to 
the  effect  that  actions  such  as  that  here  In- 
volved must  be  commenced  and  tried  "in  the 
township  or  city  in  which  the  defendant  re- 
ddes"  relates  to  tbe  Jurisdiction  over  the 
person  of  the  defendant  Oliio  Southern  B. 
Co.  V.  Moray,  47  Ohio  St  207,  24  N.  B.  269, 
7  L.  B.  A.  701.  This  proceeding  is  sought 
to  review  the  action  of  the  superior  court 
not  that  of  the  Justice's  court. 

"This  court  has  never  recognized  the  right 
of  a  petitioner  to  a  writ  of  certiorari  to  re- 
view the  judgment  of  a  justice's  court  after 
appeal  taken  and  determined  in  the  superior 
court"    Olcese  v.  Justice's  Court  supra. 

"By  its  appeal  to  the  superior  court  the  pe- 
titioner submitted  the  question  of  want  of  ju- 
risdiction of  its  person  to  tbe  superior  court 
and  *  •  •  the  tribunal  to  which  the  appeal 
was  thus  prosecuted  had  the  right  to  decide 
that  question  incorrectly  as  well  as  correctly." 
American  Law  Book  Co.  v.  Superior  Court, 
•upra. 

"If  sudi' tribunal  has  regularly  pursued  its 
authority,  our  inquiry  stops."  Matter  of 
Hughes,  169  Cal.  360,  863,  113  Pac.  684,  686. 


It  does  not  appear  from  the  petition  herein 
that  the  superior  court  did  not  ri^^nlarly  pur- 
sue its  authority. 

Xbe  petition  is  denied. 

We  concur:  HABT,  J.;  BURNETT,  J. 


<ST  Cal.  App.  (S61) 
GOEBEL  V.  GREGG  at  ai.     (Civ.  3884.) 

<I>tstrict  Court  of  Appeal,  Second  District  Di- 
vision 1,  OaUfomia.    May  12,  1022.) 

4.  Frauduient  oonveyances  €=757(1}— Deed  of 
gift  valid  If  grantor  not  Indebted. 
A  deed  of  gift  is  valid  if  the  grantor  was 
not  indebted  at  the  time  he  made  it,  or  if 
lie  had  other  means  outside  of  the  property 
conveyed  with  whidi  to  pay  his  indebtedness. 


.  OKEOO  917 
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2.  Fraadaleat  oMveyamwt  «=>6a(l)— With  In. 
tent  to  dofrand  subsaqaent  creditor  Is  void 
as  to  •■oh  creditor. 

A  deed  of  gift  which  is  fraudulent  in  its 
inception  and  made  with  intent  of  grantor  to 
defraud  a  future  creditor,  is  as  to  such  per- 
son void. 

3.  Frasdulaat  ooaveyaaoas  «=»69(l)— CoBvey< 
anea  by  debtor  fcaowing  creditor  dealt  with 
him  relying  on  ownership  of  property,  an* 
■ttlled. 

Where  a  debtor  secretly  and  without  knowl- 
edge of  one  with  whom  he  contracts  indebted- 
ness transfers  his  property  without  considera- 
tion, knowing  that  the  creditor  in  dealing  With 
him  relied  upon  his  ownership,  it  constitutes 
actual  fraud,  and  upon  showing  such  facts  the 
transfer  Qiay  be  annulled. 

4.  Fraudulent  oonveyances  <3=>263( I)— Credi- 
tor's not  negativing  creditor's  notice  of  debt* 
or^  gift  of  his  property,  before  extending 
credit  held  Insufllclmt. 

Where  a  deed  of  gift  of  realty  from  a  fa- 
ther to  his  daughter  was  made  on  October  3d. 
in  an  action  to  set  aside  the  deed  as  in  fraud 
of  creditor  who  provided  necessaries  to  the 
donor's  wife,  a  complaint  not  alleging  that 
plaintiff  was  without  knowledge  of  the  trans- 
fer of  October  3d,  or  that  he  was  induced  to 
furnish  the  goods  in  reliance  on  the  fact  and 
belief  that  the  donor  was  stiD  the  owner  of 
the  property,  and  not  alleging  that  the  deed 
was  not  duly  filed  for  record,  etc.,  was  insuffi- 
cient as  it  did  not  show  that  plaintiff  was  de- 
frauded by  the  donor's  act  in  giving  the  prop- 
erty  to  his  daughter  prior  to  the  time  the  in- 
debtedness was  contracted. 

5.  Pleading  <8=3254  —  After  second  amended 
complaint  filed,  no  abase  of  discretion  in  sus- 
taining demurrer  wtthont  leave  to  farther 
plead. 

Where  the  plaintiff  failed  after  filing  three 
complaints  in  an  effort  to  state  a  cauae  of  ac- 
tion, there  was  no  abuse  of  discretion  in  sus- 
taining tbe  demurrer  to  the  second  amended 
complaint  without  leave  to  file  a  further  com- 
plaint. 


Appeal  from  Superior  Court,  Los  Angeles 
County,  Charles  S.  Bumel],  Judge. 

Action  to  annul  certain  debts  on  the 
ground  of  fraud,  by  Henry  O.  Goebel  against 
Ohenle  Lee  Oregg  and  others.  From  Judg- 
ment for  defendants*  plaintiff  appeals.  Af- 
firmed. 

Robe,  Yakey  &  Devin,  of  Los  Angeles,  for 
appellant 

Tlcknor  &  Carter  &  Webster,  of  Pasadena, 
and  S.  L.  Carpenter,  of  Los  Angeles,  for  re- 
spondents. 

SELAW,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  for  defendants  following  an 
order  of  court  sustaining  a  general  demurrer 
to  the  second  amended  complaint  without 
leave  to  further  amend. 
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Tbe  purpose  of  the  action  wAs,  upon  the 
gronnd  of  fraud,  to  obtain  a  decree  setting 
aside  and  annulling  certain  deeds  of  convey- 
ance  whereby  defendant  Boswell  transferred 
to  his  daughter,  Chenle  Lee  Gregg,  certain 
real  estate,  which  by  her  was  conveyed  to 
defendant  Smith,  and  Iiave  the  same  ad- 
judged to  be  subject  to  execution  upon  a 
Judgment  theretofore  rendered  In  favor  of 
plaintiff  and  against  Boswell. 

As  appears  from  the  complaint,  the  wife 
of  defendant  Boswell,  owing  to  his  cruel 
treatment  of  her,  wa%  on  the  12th  day  of 
October,  1918,  compelled  to  leave  the  home 
which  they  Jointly  occupied,  and  commencing 
on  said  October  12,  1918,  and  continuing  up 
to  the  time  of  her  death,  which  occurred  on 
January  26, 1920,  plalntlft,  at  the  special  In- 
stance and  request  of  Boswell,  provided  hor 
with  food,  shelter,  and  other  necessaries  of 
life,  for  which  on  May  25,  1920,  he  obtained 
a  Judgment  against  Boswell  In  the  sum  of 
$2,234.60.  An  execution  Issued  thereon  was 
returned  nulla  bona.  It  further  appears 
that  nine  days  before  the  making  of  the  ccm- 
tract  upon  which  the  Judgment  was  founded, 
to  wit,  on  October  S,  1918,  Boswell,  without 
money  consideration,  conveyed  the  property 
In  question  to  his  daughter,  who,  on  Itfay  29, 
1920,  with  her  husband,  and  lilcewlse  without 
consideration,  conveyed  the  same  to  defend- 
ant Smith.  The  material  allegations  upon 
which  plaintiff  relies  In  pleading  the  facts 
constituting  the  frnnd  are  that  the  conveyance 
so  made  by  Boswell,  and  that  of  the  Oreggs 
to  Smith,  was  "made  for  the  purpose  of 
cheating  and  defrauding  the  creditors  of  the 
defendant  Boswell,  particularly  the  plain- 
tiff, and  preventing  tbe  plaintiff  from  re- 
covering for  the  necessaries  of  life"  fur- 
nished by  plaintiff  to  the  wife  of  Boswell  at 
the  latter's  request ;  that  at  the  time  of  mak- 
ing said  transfers  and  up  to  the  time  of  fil- 
ing the  complaint,  Boswell  was  and  is  In- 
solvent, and  the  "transfers  were  made  by 
the  defendant  Boswell  in  contemplation  of 
such  Insolvency,  and  with  the  express  inten- 
tion of  depriving  the  plaintiff  of  recovering 
from  defendant  Boswell  on  account  of  the 
agreement  which  he  proposed  maVing  with 
the  plaintiff  on  said  12th  day  of  October, 
1918." 

[1-3]  The  chief  question  in  the  case  is  as 
to  whether  the  transfer  was  void  as  to  plain- 
tiff, who  was  a  subsequent  creditor  of  Bos- 
well. It  is  a  general  rule  that  a  deed  of  gift  is 
valid  if  the  grantor  was  not  indebted  at  the 
time  he  made  it,  or  If  he  had  other  means 
outside  of  the  property  conveyed  with  which 
to  pay  his  indebtedness.  A  man's  property 
Is  his'  own,  and  he  has  a  right  to  give  it 
away  If  he  so  desires,  and  this  right  can- 
not be  questioned  by  other  than  creditors 
existing  at  the  time,  and  not  then  If  he  has 
other  means  with  whidi  to  meet  hia  obliga- 
tions.   To  this  rule,  however,  there  Is  the 


wen-recognized  excepUOn  that  a  deed  of  gift 
which  Is  fraudulent  in  Its  inception  and  made 
with  intent  to  enable  the  grantor  to  defraud 
a  future  dredltor,  la  as  to  such  person  void. 
Bush  &  Mallett  Co.  v.  Helblng,  134  Cal.  676, 
66  Pac.  967.  This  exception  Is  based  upon 
the  fact  that  If  the  debtor  secretly  and  with- 
out the  knowledge  of  one  with  whom  he  con- 
tracts an  indebtedness  transfers  his  prop- 
erty without  consideration,  knowing  that  tbe 
creditor  In  dealing  with  him  relies  upon  bis 
ownership  thereof,  It  constitutes  actual 
fraud,  and  upon  a  showing  of  audi  facts 
such  transfer  may  be  annulled.  On  the  con-. 
trary.  If  the  deed  of  transfer  so  made  Is 
placed  of  record  so  as  to  constitute  construc- 
tive notice,  or  the  subsequent  creditor  has 
actual  knowledge  of  tbe  transfer.  It  cannot 
be  said  that  In  extending  the  creidit  he  was 
deceived  or  in  any  way  misled  by  the  act  of 
which  he  complains. 

[4]  Measured  by  the  rule  so  stated,  and 
disregarding  objections  upon  the  ground 
that  the  allegations  hereinbefore  quoted  are 
mere  conclusions,  the  complaint  is  barren  of 
facts  showing  that  plaintlff«  when  he  made 
the  contract  with  Boswell  on  October  12th, 
was  without  knowledge  of  the  transfer  so 
made  on  October  3d,  or  that  he  was  Induced 
so  to  do  In  reliance  upon  the  fact  or  belief 
that  Boswell  was  owner  of  the  property.  It 
is  not  alleged  in  the  comidaint  that  tbe 
transfer  was  secretly  made,  nor  that  the 
deed  was  not  immediately  upon  Its  execution 
filed  for  record ;  nor  is  it  alleged  that  plain- 
tiff was  without  knowledge  of  the  making 
thereof,  nor  that  in  making  his  contract  be 
believed  or  had  any  reason  to  believe  that 
Boswell  was  owner  of  the  property.  Indeed, 
from  aught  that  appears  to  the  contrary, 
the  deed  to  defendant  Chente  Lee  Gregg  wot 
duly  filed  for  record  immediately  upon  Its 
execution,  of  which  fact  and  the  fact  of  the 
transfer  so  made  by  Boswell,  plaintiff  wa« 
fully  advised,  and  with  actual  knowledge 
thereof,  and  knowing  that  Boswell,  as  be 
had  a  right  to  do,  had  given  the  property  to 
his  daughter,  deliberately  made  the  contract 
out  of  which  the  indebtedness  arose.  Henoe 
it  cannot  be  said  that  he  was  defrauded  by 
the  act  of  Boswell  in  giving  the  property  to 
his  daughter  prior  to  the  time  when  the  in- 
debtedness was  incurred.  Schell  v.  Gamble, 
153  Cal.  44S,  95  Pac  870;  Marple  t.  Jackson, 
184  Cal.  411,  lOJ  Pac.  940;  12  R.  0.  L.  p.  497. 

[S]  Having  failed  after  filing  three  com- 
plaints in  an  effort  to  state  a  cause  of  ac- 
tion, it  was  no  abnse  of  discretion  on  tbe 
part  of  the  court  to  sustain  the  demurrer 
to  the  second  amended  complaint  withoi^t 
leave  to  file  a  further  complaint.  Moreover, 
plaintiff  did  not  apply  to  the  court  for  leave 
to  file  a  third  amended  complaint,  or  offer 
any  amendment  covering  the  particulars 
wherein  the  complaint  was  held  Insufficient 
(Burling  T.  Newlands,  112  Cal.  476,  44  Pac. 
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810),  for  the  reason  that  prcbomaUy  he  codld 
not  do  so. 
The  judgmoit  is  affirmed. 

We  concur:    CONRET,  P.  J.;  JAMEIS,  J. 


(68  Cal.  App.  66) 

FOWLER  V.  LANE  MORTGAGE  CO. 
(Civ.  3816.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  1,  1922.) 

il.  Execution  $=3272(2) — Possession  of  tenant 
is  notice  to  purdiaser  of  nnrecorded  leass. 
A  purchaser  at  a  sale  under  execution,  who 
knew  that  at  the  time  the  lands  were  occupied 
bjr  a  person  other  than  the  record  owner,  is 
charged  with  knowledge  of  facts  sufficient  to 
put  him  on  inquiry  which,  if  pursued,  would 
have  revealed  that  the  person  in  possession  was 
the  tenant  of  the  lessee  under  an  unrecorded 
lease,  the  rent  on  which  had  been  paid  in  ad- 
vance, so  that  the  purchaser  is  not  entitled 
to  recover  the  rents  during  the  time  for  re- 
demption from  the  lessee  under  Code  Civ.  Proc 
%  700,  which  protects  only  purchasers  in  good 
faith;  that  is,  under  C^v.  Code  §  1214,  those 
without  notice,  actual  or  constructive,  of  the 
rights  of  the  lessee. 

2.  Exeeatlon   «=»272( I)— Purchaser   with    no- 
tice not  entitied  to  rent  paid  debtor  before 
lien  attached  to   land. 
Tboagb  the  purchaser  at  sale  under  fore- 
closure  of  a   recorded   mortgage  can   recover 
from  the  lessee  rent  during  the  period  for  re- 
demption, though  such  rent  bad  been  paid  in 
advance  because  the  lessee  was  charged  with 
notice  of  the  lien  of  the  mortgage,  the  pur- 
chaser at  a  sale  under  execution  has  not  such 
right,   where  the  lease  and  advance  payment 
.  were  made  before  the  judgment  became  a  lien 
npOn  the  land. 

Appeal  from  Saperlor  Coart,  IjOs  Angeles 
Ooanty:  Frederick  W.  Houser,  Judge. 

Action  by  George  J.  Fooler  against  the 
liane  Mortgage  Company,  ■  a  corporation. 
Judgment  for  plaintiCF,  and  defendant  ap- 
peals.   Reversed. 

E.  A.  liane,  of  Los  Angeles,  for  appellant: 
Burton  E.  Hales,  of  Redlands,  foe  respond- 
ent 

SHAW,  J.  Basing  his  right  So  to  do  up- 
on the  provisions  of  section  707,  Code  of  Civil 
Procedure,  plaintiff  as  the  purchaser  of  a 
tract  of  land  at  Judicial  sale,  brought  this  ac- 
tion to  recover  from  defendant  as  tenant 
for  the  use  and  occupation  of  the  same  dur- 
ing the  period  fixed  for  the  redemption  there- 
of. He  had  judgment,  from  which  defendant 
has  appealed. 

The  complaint  contains  two  counts,  in  one 
of  which  It  is  alleged  that  defendant  as  ten- 
-ant    was  in   possession   and  control  of   the 


land;  and  in  the  other,  that  O.  T.  Sutton 
farmed  the  same  under  an  agreement  to  pay 
defendant  for  the  use  thereof  a  part  of  the 
crop,  the  valae  of  which  so  paid  was  $1,- 
965.47. 

It  appears  from  the  pleadings,  stipulation 
of  facts  and  meager  evidence  offered  that  on 
April  1,  1917,  and  at  all  times  thereafter 
referred  to,  George  L.  Cooper  was  the  owner 
of  record  of  tract  58,  township  13  south, 
range  16  east,  S.  B.  M.,  in  Imperial  county, 
subject  to  a  deed,  of  trust  whereby  the  same 
was  conveyed  to  Los  Angeles  Trust  &  Sav- 
ings Bank  to  secure  the  payment  of  a  loan 
made  to  hiin  by  Lane  Mortgage  Company; 
that  on  said  date  he  executed  a  lease  of  said 
property  to  defendant,  the  term  of  which, 
as  expressed  therein,  was  to  continue  until 
such  loan  should  he  paid,  and  for  which  the; 
lessee  in  good  faith  paid  a  full  and  adequate 
rental  in  advance  for  the  entire  term.  The 
lease   was   not   recorded.    On   January  22, 

1918,  George  J.  Fowler  and  his  coplaintifCs, 
in  an  action  based  upon  a  demand  that 
arose  after  the  execution  of  the  lease  and 
brought  in  the  superior  court  of  San  Bernar- 
dino county,  obtained  a  money  Judgment 
against  (Tooper  upon  which  an  execution  was 
issued  to  the  sheriff  of  Imperial  county  urn 
der  and  by  virtue  of  which  he  levied  upon 
all  Interest  of  Cooiwr  in  the  land  in  ques- 
tion, and  on  the  4th  day  of  June,  1918,  sold 
the  same  to  plaintiff,  George  J.  Fpwder, 
to  whom  on  said  date  he  issued  a  certifi- 
cate of  purchase,  a  duplicate  of.jnrhlch  was 
filed  for  record  on  August  7,  1918.  No  re; 
demptlon  was  made  of  the  pcopert:?  within 
the  year  allowed  therefor,  during  all  of 
which  time  and  prior  thereto  it  was  in  thie 
open  and  actual  possession  and  occupancy  of 
one  O.  T.  Sutton  as  a  subtenant  of  defend- 
ant to  whom,  between  June  4  and  August  1, 

1919,  he  paid  as  rent  for  the  use  thereof,  for 
the  year  Immediately  following  date  of  sale 
to  plaintiff,  the  sum  of  $1,965.47. 

If  plaintiff  is  entitled  to  recover  the  value 
of  the  use  and  occupation  of  the  property, 
then,  upon  the  allegations  of  the  complaint, 
it  Is  immaterial  whether  defendant  was  1q 
the  actual  occupation  thereof,  or  farmed  it 
through  its  subtenant,  from  whom  It  received 
the  rents  and  profits. 

fl]  Section  .700,  Code  of  Civil  Procedure, 
provides  that— 

"Upon  a  sale  of  real  property,  the  purchaser 
is  substituted  to  and  acquires  all  the  right,  title, 
interest,  and  claim  of  the  judgment  debtor 
thereto  on  the  date  of  the  levy  of  the  execution 
thereon,  where  such  judgment  is  not  a  lien 
upon  such  property." 

In  this  case  the  judgment  was  not  a  lien 
upon  the  property  and,  under  the  section 
quoted,  the  right,  title,  and  Interest  of  (hoop- 
er was  such  only  as  be  had  in  the  property 
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np<m  the  date  of  tbe  levy,  which  rights  were 
snbject  to  the  lease  for  which  be  had  In  ad- 
vance received  adequate  paymoit  Defend- 
ant's lease,  however,  as  found  by  the  court, 
was  for  a  term  exceeding  one  year,  and  not 
recorded,  by  reason  of  whidi  facts  it  was 
void  as  to  plaintiff,  whose  certificate  of  por- 
diase  was  recorded  on  August  7th,  provided 
tbe  purchase  waa  made  in  good  faith;  that 
la,  without  notice,  actual  or  constructive,  of 
the  rights  of  defendant  under  the  unrecorded 
lease.  Section  1214,  Glv.  Code.  Tbe  court 
so  found.  Appellant  dtallengea  the  finding 
for  want  of  sufficient  evidence  to  support  it. 
Whether  or  not  the  contention  la  warranted 
depends  upon  the  circumstances  the  existence 
of  which  as  stipulated  are: 

"That  Sutton  waa  openly  in 'the  actual,  ez- 
duaive  poEsession  as  subtenant  of  defendant  of 
all  the  land  at  and  for  more  than  one  month 
prior  to  all  times  referred  to  In  the  amended 
complaint  as  and  claiming  as  tenant  nnder  the 
leaae  from  defendant  referred  to  In  the  answer, 
and  farming  said  land  and  paying  the  rent 
therefor  to  the  defendant" 

That  an  unrecorded  deed  is  valid  as  be- 
tween the  parties  and  as  against  subsequmt 
purchasers  having  notice  thereof,  and  that 
tbe  possession  of  the  grantee  of  such  unre- 
corded deed  is  notice  of  his  title  and  claim  to 
a  subsequent  purchaser,  admits  of  no  con- 
troversy. Beattle  v.  Grewdson,  124  Cal.  677, 
67  Pac.  468.  As  dearly  stated  in  Pell  v.  Mc- 
Elroy,  30  Cal.  268,  and  quoted  with  approval 
In  Sdieerer  v.  Cuddy,  86  Cal.  270,  24  Pac 
713: 

"The  fact  of  open,  notorious,  and  exdnsive 
poBsesBion  and  occupation  of  lands  by  a  stran- 
ger to  a  vendor's  title,  as  of  record,  at  the 
time  of  a  parcfaase  from  and  conveyance  by 
such  a  vendor  out  of  possession,  is  ■nffideat 
to  put  snch  pnndiaaer  upon  inqniry  as  to  the 
legal  and  eqoitable  rights  of  the  party  so  in 
possession,  and  such  vendee  is  presnmed  to 
have  pnrchased  and  taken  a  conveyance  from 
the  vendor  with  fnU  notice  of  all  the  legal  and 
equitable  rights  in  the  premises  of  such  party 
in  possession  and  in  subordination  to  these 
rights,  and  this  presumption  is  only  to  be  over- 
come or  rebutted  by  clear  and  ezplidt  proof 
on  the  part  of  such  purchaser,  or  tiiose  claim- 
ing nnder  him,  of  diligent,  unavailing  effort  by 
the  vendee  to  discover  or  obtain  actual  notice 
of  any  legal  or  equitable  right  *  *  •  in  be- 
half of  tbe  party  in  possession." 


[2]  We  tUnk  Die  same  principle  is  appli- 
cable to  tbe  possession  of  land  under  an  un- 
recorded lease  for  a  term  of  years.  Peasley 
V.  McFadden,  68  Cat  611,  10  Pac.  179;  Dut- 
ton  V.  Warscbaner,  21  Cal.  609,  82  Am.  Dec. 
765.  The  admitted  actual  and  open  possession 
of  the  land  by  Sutton,  as  tenant  (^  def  aidant, 
was  sofflcient  to  put  plaintiff,  in  dealing  with 
the  priqierty,  upon  inquiry  as  to  the  rights  of 
bis  landlord,  and  he  is  chargeable  with  notice 
of  all  facts  which  he  might  have  ascertained 
had  be  pursued  the  inquiry  with  proper  dili- 
gence. CBoorke  v.  O'Connor,  89  CaL  442. 
There  Is  neither  pleading  nor  evidence  tend- 
ing to  show  an  excuse  for  failure  to  make 
tbe  inquiry,  or  that  if  made  it  would  have 
been  unavailing,  and  hence  plaintiff  is  pre- 
sumed to  have  had  knowledge,  at  the  time 
of  the  imrchase,  of  tbe  fact  of  dtfendants 
leasehold  Interest  in  ttie  property  ooTerOag 
the  period  of  redemption  from  tbe  sale  so 
made.  Since  prior  to  tbe  levy  of  tbe  execu- 
tion defendant  had  paid  Cooper  for  the  use 
and  occupation  of  the  property,  of  which  fact 
plaintiff,  under  the  circumstances,  must  be 
deemed  to  have  had  notice,  he  could  not  be 
a  purchaser  in  good  faith.  Upon  no  equi- 
table principle  could  defendant's  inroperty  be 
subjected  to  the  payment  of  Cooper's  debt 
Webster  v.  Cook,  88  CaL  428.  Where  a  lease- 
bold  is  acquired  subsequent  to  the  execution 
and  record  of  a  mortgage,  the  lessee,  since 
chargeable  with  constructive  notice  thereof, 
takes  the  property  subject  to  the  same,  and 
if  a  sale  is  had  under  a  decree  of  foredoeore 
the  purdiaser,  as  provided  by  section  707, 
Code  of  Civil  Procedure,  Is,  as  against  the 
lessee,  entitled  to  tbe  rents  during  tbe  period 
of  redemption,  even  though  paid  In  advance 
to  the  owner.  This  for  the  reason  that  tbe 
rights  of  the  mortgagee,  of  whldi  both  tbe 
lessee  and  lessor  have  notice,  could  not  be 
impaired  by  tbe  subsequent  acts  of  tbe  par- 
ties. U.  S.  Mortg.  COj  V.  WUlls.  41  Or.  481, 
60  Pac.  266;  Harris  v.  Foster,  97  CaL  282, 
32  Pac.  246,  83  Am.  St  Rep.  187.  Snch 
facta,  however,  are  pot  Involved  in  this  case. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  grounds  upon  which  a  reversal 
is  urged. 

The  Judgment  is  reversed. 

We  concor:    CONREY,  P.  J.;  JAMES,  J. 
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DABNEY  at  al.  V.  KEY  et  al.     (Civ.  4222.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tidon  2,  (California,     llay  22,  1922.) 


1.  Plmdlng  «=3364(5)— Allegation  payment 
was  made  through  agent  Is  probative  fact 
properly  stricken. 

In  an  action  for  specific  performance,  an 
allegation  in  the  complaint  that  the  considera- 
tion paid  for  the  execution  of  the  contract  was 
paid  to  defendants  through  an  agent  of  plain- 
tiffs was  an  allegation  of  a  probative  fact,  not 
necessary  to  the  sufficiency  of  the  pleading, 
and  was  properly  stricken  oat. 

2.  Pleading  <s=>364(3)— Allegation  held  prop- 
•riy  stricken  as  redundant. 

In  a  complaint  for  spedflc  performance  of 
a  contract  to  give  an  oD  lease,  which  alleged 
that  defendants  refused  to  perform  their 
agreement,  and  ever  since  have  failed  and  re- 
fused to  do  so,  an  allegation,  immediately  fol- 
lowing, that  defendants  repudiated  their  agree- 
ment and  declared  they  were  not  bonnd  by  it 
and  would  not  perform  it,  was  clearly  redun- 
dant, and  it  was  not  error  to  strike  it  out. 

3.  SpecMo  performance  «s>32(3)— Agreement 
to  execnte  oil  lease  whloh  lessee  could  sur- 
render will  not  be  enforced. 

An  agreement  by  defendants  to  give  plain- 
tiffs an  oil  lease  by  the  terms  of  which  plain- 
tiffs were  required  to  drill  a  well  on  the  prem- 
ises and  to  make  certain  payments  to  defend- 
ant, but  which  gave  plaintiffs  the  right  to  sur- 
render the  lease  without  liability  for  failure 
to  drill  the  well,  did  nof  create  a  mutual  obliga- 
tion, BO  that  the  agreement  of  defendants  to 
execute  the  lease  will  not  be  specifically  en- 
forced at  the  suit  of  the  plaintiffs. 

Appeal  from  Superior  Court,  lios  Angeles 
County;  L.  H.  Valentine,  Judge 

Action  for  specific  performance  by  Joseph 
B.  Dabney  and  others  against  Thomas  B. 
Key  and  others.  Judgment  for  defendaota, 
when  plaintiffs  declined  to  amend  after  de- 
murrer to  the  complaint  was  sustained,  and 
jdaintiffs  appeal     Affirmed. 

Robert  M.  Pease,  of  Los  Angeles,  for  ap- 
pellants. 

Adolpb  B.  Rosenfield,  of  Long  Beach,  for 
respondents. 

STURTEVANT,  J.  The  plaintiffs  com- 
menced an  action  against  the  defendants  to 
enforce  a  specific  contract  to  make  a  lease 
of  certain  lands  for  the  purpose  of  develop- 
ing oil  wells  thereon.  To  the  amended  com- 
plaint the  defendants  Interposed  a  demurrer 
and  a  motion  to  strike.  The  motion  was 
granted  in  part  and  denied  in  part.  On  July 
14,  1021,  the  demurrer  was  sustained,  and 
the  plaintiffs  were  given  10  days  to  amend. 
They  did  not  amend,  and  on  August  16  an 
order  was  made  awarding  Judgment  In  favor 
of  the  defendants  for  their  costs.    The  plain- 
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(SOT  P.)      . 

tiffs  have  appealed  from  the  Judgment  and 
have  brought  up  the  Judgment  roll. 

[1]  The  motion  to  strike  contained  eight 
different  assignments.  It  was  granted  as  to 
assignments  6  and  7  and  was  denied  as  to 
the  others.  The  whole  of  the  amended  com- 
plaint clearly  shows  that  It  was  the  theory 
of  the  plaintiffs  that  if  a  lease  were  made 
the  same  would  run  to  J..  P.  Dabney  as  les- 
see, and  that  the  negotiations  were  carried 
on,  at  least  in  part,  by  Clifford  R.  Dabney 
acting  as  the  agent  for  J.  B.  Dabney.  Par- 
agraph ni  alleged: 

"That  at  the  time  of  the  execution  of  said 
agreement  to  lease  said  J.  B.  Dabney,  by  and 
through  said  Clifford  R.  Dabney,  paid  to  the 
defendants,  and  they  still  retain  the'  sum  of 
twenty-five  ($26)  dollars  as  consideration  for 
the  said  agreement  to  lease." 


Acting  on  assignment  No.  S  the  court 
struck  out  the  words,  "by  and  through  said 
Clifford  R.  Dabney."  The  expression  wan 
but  a  probative  fact,  not  necessary  to  the 
sufficiency  of  the  pleading,  and  was  properly 
stricken  out. 

[2]  In  paragraph  IV,  among  other  things, 
the  plaintiffs  had  pleaded: 

"That  the  defendants  then  failed  and  refused 
to  perform  theii'  said  agreement  to  lease,  and 
refused  to  execute  to  the  plaintiffs,  or  either 
of  them,  any  lease  of  said  premises,  and  ever 
since  have  so  failed  and  refused.  [That  de- 
fendants then  repudiated  their  said  agreement 
to  lease,  and  declared  to  plaintiffs  that  the 
defendants  were  not  bonnd  by  the  same  and 
would  not  perform.]  That  the  plaintiffs  and 
each  of  them  duly  performed  all  the  conditions 
of  said  agreement  to  lease  on  the  part  of  them 
or  either  of  them  to  be  performed,  and  that 
the  plaintiffs  and  either  of  them  since  the  time 
of  said  tender  and  offer  always  have  and  has 
been  ready  and  willing  to  execute  the  said 
lease."     (Brackets  ours.) 

Under  assignment  No.  7  the  court  struck 
out  the  sentence  inclosed  in  brackets.  The 
sentence  was  clearly  redundant,  and  the 
court  committed  no  error  tn  striking  it  out. 
In  the  amended  complaint  the .  plaintiffs 
pleaded: 

That  the  defendants  are  the  owners  of  a 
certain  tract  of  land  in  Los  Angdes  county. 
That  on  the  14th  day  of  February,  1921,  the 
defendants  agreed  in  writing  to  execute  a  lease, 
"to  contain  the  following  terms  and  conditions: 
(1)  Drilling  to  be  started  on  or  before  six 
months  from  and  after  the  date  thereof;  (2) 
rent  to  be  $10  per  acre  per  month  payable 
monthly  in  advance  during  said  term  of  six 
months  unless  drilling  is  started  sooner,  in 
which  event,  rent  is  to  cease;  (3)  royalty  to 
be  the  one-sixth  part  of  all  oil  or  gas  obtained, 
saved  and  sold  on  or  from  said  lands;  (4)  the 
said  lease  to  be  in  other  particulars  the  same 
as  any  usual  and  customary  oil  lease." 

That  plaintiffs  paid  $26  fOr  the  option. 
That  on  the  16tb  day  of  Mqrch,  1021,  they 
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tendered  to  (he  defendants  a  written  lease 
which  is  set  forth  as  an  exhibit;  that  the 
defendants  refused  and  now  refuse  to  exe- 
cute the  lease  so  tendered  and  presented. 
They  also  plead: 

"That  as  to  the  defendants  the  consideration 
for  said  lease  (namely,  the  som  of  $25  cash  and 
ol  $10  per  acre  per  month,  rental  therein  spe- 
cified and  the  royalties,  to  be  paid  by  the 
lessee  therein  to  the  lessor,  and  the  other 
terms  and  covenants  of  said  lease),  was  and 
is  just,  reasonable  and  adequate." 

They  further  allege  that  the  defendants 
threaten  to  develop  or  cause  to  be  developed 
said  laifds  for  oil  and  gas  to  the  injury  of 
the  plaintiffs,  etc.  The  respondents  inter- 
posed a  demurrer  which,  among  other  things, 
pleaded  that  the  amended  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  respondents  support  the  order 
sustaining  the  demurrer  on  several  different 
grounds.  Because  of  the  view  which  we 
take  of  the  case  it  will  not  be  necessary  to 
consider  but  one  of  those  grounds. 

[3]  The  respondents  contend  that  the  form 
of  lease  which  was  presented  to  the  defend- 
ants and  which  the  defendants  declined  to 
execute  was  not  a  mutual  obligation ;  that 
In  the  lease  as  so  drawn  the  plaintiffs  did 
not  bind  themselves  to  drill,  but  on  the  oth- 
er hand  reserved  the  right  to  surrender  the 
lease  at  such  time  as  they  might  see  fit, 
whereas,  the  same  paper  purported  to  bind 
the  owners  of  the  land  "for  the  term  of 
twenty  years  from  date  hereof  and  as  long 
thereafter  as  oil,  gas,  asphaltum  or  kindred 
substances  are  produced  in  paying  quantities 
thereon,  unless  sooner  terminated  as  herein 
provided."  The  obligation  resting  on  the 
appellants  is  quoted  and  set  forth  by  the 
appellants  in  their  brief  as  follows: 

"4.  The  drilling  requirements  of  this  lease 
Shan  he  as  follows: 

"4a.  Within  six  (6)  months  from  date  of 
this  lease,  lessee  is  to  commence  drilling  op- 
erations on  said  premises,  and  wiU  diligently 
prosecute  the  same  With  reasonable  diligence 
and  without  interruption  for  a  period  of  more 
than  thirty  (30)  consecutive  days  at  any  time, 
Sundays,  and  holidays  excepted,  unless  such 
delays  are  excused  as  hereinafter  provided,  to 
a  depth  of  8,000  feet,  unless  oil  is  found  in 
paying  qoantities  at  a  lesser  depth." 

"4e.  Lessee  may  surrender  this  lease  before 
or  after  the  commencement  of  drilling,  without 
liability  for  failure  to  commence  or  continue 
operations;  but  upon  such  surrender  lessee 
shall  execute  to  lessors  and  record  a  quitclaim 
deed  to  said  premises.  Cancellation  and  ter- 
mination of  lease  shall  be  the  only  remedy  for 
failure  to  commence  or  continue  operations." 

In  the  case  of  Sturgis  v.  Galindo,  59  Oal. 
28,  43  Am.  Rep.  239,  the  Supreme  Court  was 
considering  a  pise  In  spedflc  performance. 
The  instrument  before  the  court  purported  to 


be  a  contract  of  sale  of  lands  supposed  to  be 
valuable  as  a  coal  mine.  The  purported  con- 
tract contained  a  aurrender  clause  as  fol- 
lows: 

It  defendant's  assignors  "should  at  any  time 
before  the  expiration  of  the  time  hereinbefore 
fi^ed  for  th«  completion  of  this  contract,  to 
wit,  the  14th  day  of  December,  A.  D.  1867,  be- 
come satisfied  that  it  was  useless  to  further 
prospect  said  lands  agreed  to  be  conveyed  for 
coal,  then  upon  giving  thirty  days'  notice  to 
said  party  of  the  first  part,  in  writing,  of  their 
intention  to  abandon  said  contract,  then  and 
thereafter  this  agreement  shall  be  void,  and 
of  no  binding  force  or  effect  between  the  said 
parties  or  either  of  them." 

The  trial  court  had  entered  8  Judgment 
specifically  enforcing  the  contract  The  Su- 
preme Court  reversed  that  Judgment  and  in 
doing  80  said: 

"It  is,  moreover,  perfectly  clear  that  a  spe- 
cific performance  of  the  contract  could  not 
have  been  performed  at  the  suit  of  Pacheco; 
for  besides  the  difficulty  of  enforcing  the  per- 
formance of  personal  services,  the  agreement 
contained  the  express  stipulation  that  if,  at 
any  time  prior  to  the  period  fixed  for  the  com- 
pletion of  the  contract,  Bromley  and  Jones 
should  become  satisfied  that  it  was  useless  fur- 
ther to  prospect  the  land,  they  should  have 
the  right,  upon  giving  thirty  days'  notice  to 
Pacheco  of  their  intention  so  to  do,  to  aban- 
don the  contract.  'It  Is  a  general  principle.' 
says  Mr.  Fry  at  section  286  of  his  work  on 
Specific  Performance,  'that  when,  from  per- 
sonal incapacity,  the  nature  of  the  contract,  or 
any  other  cause,  a  contract  is  incapable  of 
being  enforced  against  one  party,  that  party  is 
equally  incapable  of  enforcing  it  specifically 
against  the  other,  though  its  execution  in  the 
latter  way  might,  in  itself,  be  free  from  diffi- 
culty attending  its  execution  in  the  former.'  " 

It  Is  not  claimed  by  the  appellants  that 
the  SturgIs'  Case  has  been  overruled,  but  the 
appellants  ask  this  court  at  this  time  to  lay 
down  a  different  rule  so  far  as  oil  leases  are 
concerned.  In  their  brief  they  contend  as 
follows: 

"Anomalous  as  it  may  seem  at  first,  this  ap- 
parent one-sidedness  is  the  only  fair  structure 
for  such  a  contract.  And,  the  oil  lease  being 
the  basis  of  the  California  oil  world,  it  fol- 
lows that  if  this  oil  industry,  if  this  tremendous 
young  industry  which  has  been  the  very  life 
and  salvation  of  our  great  Southwest  these 
past  three  strenuous  years,  if  this  industry  is 
to  survive  and  is  to  continue  to  function  and 
expand,  it  must  be  granted  or  confirmed  the 
power  to  enforce  and  protect  with  all  the  vigor 
of  our  laws  and  judicial  system  these  con- 
tracts which  are  its  very  foundation  and 
strength  and  its  only  opportunity  for  service 
in  fields  as  yet  tindiscovered." 

However  desirable  some  other  rate  mlgbt 
be  as  applicable  to  this  spedflc  line  of  cases 
it  would  seem  that  such  an  argument  should 
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be  addressed  to  tbe  legislature  and  not  to 
the  courts. 

We  find  no  error  In  the  record.   The  Jndp- 
ment  is  affirmed. 

We    concnr:     LANODON,    P.    J.; 
NOURSB,  J. 


<oS  Cal.  App.  100) 

DAVIS  V.  DAVIS.    (Civ.  4266.) 

(District  Contt  of  Appeal,  First  District,  Di- 
vision 1,  California.  June  6,  1922.  Hear- 
ing Denied  by  Supreme  Court  Aug.  3,  1922.) 

1.  Divorce  €=s>l84(IO)— Trial  eoarfs  determi- 
nation of  Issue  of  guilt  of  acts  producing 
Orlevoos  mental  sirlTering  not  disturbed  except 
for  abase  of  discretion. 

The  trial  court's  finding  upon  the  issue  of 
defendant's  guilt  of  acts  producing  grievons 
mental  suffering  will  not  be  disturbed  unless 
the  evidence  is  so  slight  as  to  indicate  abuse  of 
discretion. 

2.  Divorce  ®=»tS0(2)  —  Findings  that  allega- 
tions are  untrue  not  too  general  to  support 
]inlgment  for  defendant. 

Findings  in  a  divorce  suit  that  plaintiff's 
allegations  are  untrue  are  not  too  general  on 
allegations  of  specific  instances  of  cruelty  to 
support  a  Judgment  for  defendant. 

3.  Divorce  ^=9150(2)— Findings  as  to  prop- 
erty rights  unnecessary  where  divorce  denied. 

Where  plaintiff  wife  was  denied  a  divorce, 
no  findings  on  the  existence  or  character  of  the 
parties'  property  rights  were  necessary. 

Appeal  from  Superior  (Jourt,  (3Ity  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  Lulu  S.  Davis  against  M.  Wil- 
liam Davis.  Judgment  for  defendant,  and 
plaintiff  appeals.   Affirmed. 

Thomas  R.  White  and  William  P.  Hub- 
bard, both  of  San  Francisco,  for  appellant. 

Bert  Schlesinger  and  Timothy  Healy,  both 
of  San  Francisco,  for  respondent. 

TTLER,  P.  J.  This  is  an  appeal  by  plain- 
tiff from  a  jodgment  in  an  action  for  divorce 
brought  by  her  on  the  ground  of  extreme 
eraelty. 

Plaintiff,  In  support  of  her  appeal,  claims 
that  the  findings  are  insufficient  to  support 
the  Judgment,  and  that  they  are  not  justi- 
fied by  the  evidence,  which,  she  claims.  Is 
more  than  ample  and  sufficient  to  entitle  her 
to  a  decree  of  divorce  on  the  groimd  of  de- 
fendant's extreme  cruelty. 

Complaint  is  also  made  that  the  trial  court 
ecred  In  refusing  to  permit  plaintiff  to  In- 
troduce evidence  as  to  the  value  and  extent 
of  property  held  by  defendant,  or  to  make  a 
finding  as  to  its  community  or  separate  char- 
acter. 
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(t07  P.) 

Plaintiff,  by  her  complaint,  alleges  that  She 
and  defendant  intermarried  in  the  year  19OT, 
and  that  there  Is  issue  of  said  marriage  two 
minor  children. 

The  extreme  cruelty  alleged  la  Infliction 
upon  plaintiff  of  grievous  mental  suffering 
due  to  the  acts  of  defendant  from  time  to 
time  dnring  the  marriage  relation,  and  par- 
ticularly during  the  years  1918  and  1919.  In 
this  behalf  it  is  In  substance  diarged  that 
defendant,  wltbont  cause,  complained  of 
years  of  misery  in  consequence  of  bis  marital 
relation  with  plaintiff;  that  he  threatened 
her  with  divorce  proceedings,  absented  him- 
self from  home  without  plalntHfs  consent, 
and  frequently  exhibited  a  violent  display  of 
temper,  and  without  Justification  or  excuse 
and  in  the  presence  of  others  abused,  belittled 
and  annoyed  her.  Other  allegations  are  to 
the  effect  that  defendant  at  different  times 
struck  plaintiff.  The  sum  of  |5(X)  per  month 
is  alleged  to  be  a  reasonable  amount  for  the 
support  of  herself  and  children,  and  $2,500 
a  reasonable  attorney's  fee.  These  sums  are 
prayed  for,  together  with  the  dissolution  of 
the  marriage. 

Defendant  by  answer  denied  all  the  alle- 
gations of  plaintiffs  complaint.  The  record 
consists  of  700  or  more  pages,  and  the  evi- 
dence shows  many  acts  of  alleged  cruelty 
on  the  part  of  defendant,  most  all  of  which 
were  denied  by  him,  and  he  on  his  own  be- 
half Introduced  evidence  to  prove  his  kind- 
ness and  solicitude  for  plaintiff  during  their 
married  life.  Defendant  also  introduced  evi- 
dence of  acts  of  cruelty  on  the  part  of  plain- 
tiff. The  record  also  shows  that  subsequent 
to  the  acts  complained  of  by  plaintiff  as  caus- 
ing her  grievous  mental  suffering  she  request- 
ed defendant  to  return  to  her  and  resume 
their  marital  relations. 

The  trial  court  found  plaintUTs  allegations 
to  be  untrue  and  dmied  her  a  divorce,  but 
granted  her  an  allowance  of  the  sum  of  $350 
per  month  for  the  support  of  herself  and 
minor  children  and  $1,250  as  attorney's  fees. 

[1]  The  case  presents  a  sharp  conflict  of 
evidence,  and  is  one  clearly  falling  within 
the  so-called  "conflict  of  evidence"  rule,  and 
this  court  cannot  disturb  the  finding  of  the 
trial  court  Whether  or  not  one  has  been 
guilty  of  acts  producing  grievous  mental  suf- 
fering upon  an  innocent  party  Is  a  question  of 
fact  to  be  determined  from  all  the  circum- 
stances, keeping  in  view  the  intelligence,  re- 
finement and  delicacy  of  sentiment  of  the 
complaining  party,  and  no  inflexible  rule  as 
to  what  probative  facts  shall  exist  in  order 
to  Justify  a  finding  of  the  ultimate  fact  of 
its  existence  can  be  laid  down.  This  is  a 
question  for  the  trial  court  to  determine 
from  all  the  circumstances,  and  its  conclu- 
sion will  not  be  disturbed  unless  the  evidence 
is  so  slight  as  to  indicate  an  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  No 
such  abuse  here  appears.    MacDonald  ▼.  Mao- 
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Donald,  156  Cal.  665, 102  Pac.  927,  25  L.  B.  A. 
(N.  S.)  45 ;  Avery  v.  Avery.  148  CaL  239,  244, 
82  Pac  967;  Lewis  v.  Lewis,  167  Oal.  733, 
141  Paa  367,  52  L.  R.  A.  (N.  S.)  676;  Dee  v. 
Dee,  84  Cal.  App.  659,  168  Pac.  588. 

[2]  The  contention  tbat  the  findings  are  so 
general  upon  the  allegations  of  specific  In- 
stances of  crusty  alleged  as  to  be  Insnffl- 
dent  to  support  the  judgment  Is  without 
merit  Had  more  Q)eciflc  findings  been 
asked  for  or  had,  they  would  of  necessity 
have  been  In  plaintlll's  favor.  Gale  v.  Brad- 
bury, 116  CaL  39,  40,  47  Pac.  778. 

[S]  Equally  untenaUe  Is  the  objection  that 
the  court  committed  error  In  failing  to  make 
findings  upon  the  existence  of  the  property 
rights  of  the  parties  or  of  Its  <a>aracter. 
Plaintm  having  oeen  denied  a  divorce,  this 
issue  became  immaterial,  and  a  finding  upon 
the  question  >  was  therefore  unnecessary. 
Smith  ▼.  Dubost,  148  CaL  622,  624,  84  Pac.  88. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 

We  concur:  PBDWETT,  Justice  pro  tem. ; 
RICHARDS.  J. 

(G7  Cal.  App.  703) 

MoCARTY  V.  WILSON.     (Civ.  4217.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  (California.    May  19,  1922.) 

Appeal  and  error  «=>■  099(4)— Deoislon  on  pri* 
or  appeal  that  contract  of  purobase  was  en- 
foroealile  against  defenilant  helil  law  of  the 


In  an  action  by  an  executor  against  one 
who  purchased  land  from  the  deceased,  a  de- 
cision in  a  prior  appeal  that  a  contract  be- 
tween the  deceased  and  the  purchaser  was  en- 
forceable regardless  of  an  oral  agreement  that 
deceased  would  sell  and  deliver  to  defendant  a 
good  and  sufficient  title,  free  and  clear  of  all 
Incumbrances,  and  that  the  purchaser  should 
pay  a  certain  sum  in  cash,  and  should  be  given 
certain  credit  for  the  balance  of  the  purchsse 
price,  is  conclusive  on  subsequent  appeal  as  to 
purchaser's  claim  that  under  the  oral  agree- 
ment attending  the  execution  of  the  contract 
of  sale  the  executor  was  not  entitled  to  spe- 
cific performance. 

Appeal  from  Superlmr  Ck>urt,  Los  Angeles 
Oounl7;  Albert  Lee  Steidiens,  Judge. 

Action  by  Alva  R.  MeOarty,  executor  of  the 
last  will  and  testament  of  Anna  R.  McCarty, 
deceased,  against  Philip  L.  Wilson.  From  a 
JudgmMit  for  plaintiff,  defendant  appeals. 
Afiirmed. 

Uoyd  Miller  and  Philip  Wilscm,  both  of 
Los  Angeles,  for  appellant. 

Charles  L.  Allison,  of  San  Bernardino,  and 
Meserve  &  Meserve,  of  Los  Angeles,  for  re- 
spondent 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  against  him  for 


$33,023,  together  with  Interest  from  Febru- 
ary 10,  1912.  This  amount  repres^its  the 
balance  due  upon  the  purdiase  price  of  land 
belonging  to  the  estate  of  Anna  B.  McCSarty. 
deceased,  and  which  had  been  sold  to  defend- 
ant upon  an  order  of  court  made  and  entered 
In  the  course  of  probate  proceedings. 

The  record  presented  upon  appeal  Is 
lengthy,  and  it  would  serve  no  useful  iHir- 
pose  to  discuss  the  facts  In  detail,  because 
the  matter  has  been  considered  twice  by  our 
Supreme  Court  Upon  the  first  trial  of  ttie 
cause,  judgment  was  given  for  the  defendant, 
and  this  judgment  was  affirmed  by  the  Dis- 
trict Court  of  Appeal.  A  hearing  was  grant- 
ed by  our  Supreme  Court,  and  said  Judgment 
in  favor  of  defendant  was  reversed.  There- 
upon the  defendant  and  present  appellant 
petitioned  the  Supreme  Court  for  a  rehearing 
of  said  matter,  and  a  supplemental  opinion 
was  filed  in  answer  to  this  petition,  whldi 
did  not,  however,  change  the  effect  of  the 
opinion.  Mc(3arty  v.  Wilson,  184  C^al.  194. 
193  Pac.  678.  Thereafter  a  second  trial  was 
had,  resulting  in  a  judgtient  for  the  plaintUT 
from  which  this  appeal  is  taken.  Tbe  facts 
found  by  the  trial  court  upon  the  present 
record  present  precisely  the  same  questions 
of  law  as  those  passed  upon  by  the  Supreme 
Court  upon  the  former  appeaL 

Appellant  concedes  that  many  of  the  mat- 
ters relied  upon  by  him  for  a  defense  in  the 
first  trial  are  settled  against  him  by  the 
opinion  of  the  Supreme  Court  upon  the  for- 
mer appeal.  One  point  however,  he  contends 
was  not  passed  upon  in  the  former  ai^>eal, 
and  upon  that  point  he  relies  for  a  reversal 
of  the  judgment  His  position  is  stated  by 
him  as  follows: 

"The  only  question  involved  on  this  appeal  is 
whether  respondent  under  the  circumstances 
attending  the  execution  of  the  contract  of  sals 
is  entitled  to  the  aid  of  a  court  of  equity." 

Upon  the  former  appeal  the  Supreme  Goort 
passed  upon  the  order  of  sale  made  by  the 
probate  court  and  held  It  to  be  valid ;  it  also 
passed  upon  the  right  of  the  executor,  aa 
such,  to  enforce  a  specific  performance  of  the 
contract  for  the  sale  and  purchase  of  the 
land. 

The  record  contains  a  flAiding  as  follows: 

"It  is  also  orally  understood  and  agreed  by 
and  between  the  said  parties  that  the  said 
plaintiff,  as  such  executor,  would  sell  and  de- 
liver to  the  defendant,  a  good  and  sufficient  ti- 
tle to  the  said  premises  free  and  clear  of  all 
incumbrances,  and  that  the  defendant  would 
buy  the  said  premises  from  the  said  plaintilf 
and  sfaonld  pay  to  the  said  plaintiff  the  sum  of 
$11,000  in  cash,  and  should  be  extended  cer- 
tain credit  for  the  balance  of  the  purchase 
price." 

It  is  upon  this  finding  that  appellant's  con- 
tention  upon  this  appeal  Is  based.  He  main- 
tains that  as  the  executor  did  not  disclose  to 
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the  probate  court  the  terms  of  this  oral 
agreement,  he  was  guilty  of  a  frand  upon 
the  court  and  upon  the  defendant  He  calls 
attention,  to  the  finding  that  the  defendant 
relied  upon  this  oral  contract  as  a  consldera. 
tloB  for  entering  Into  the  contract  for  the 
purchase  of  the  land,  and  that  defendant 
relied  upon  the  promise  of  plaintUf  that  he 
would  present  to  the  i^obate  court  a  true 
and  correct  return  and  account  of  the  said 
sale,  showing  all  the  terms  and  conditions 
thereof,  and  would  procure  a  confirmation 
thereof,  and  It  was  because  of  this  reliance 
that  the  defendant  failed  to  be  present  at 
the  hearing  when  the  order  of  sale  was  made 
and  failed  to  make  objection  to  the  confirma- 
tion of  such  sale  as  a  sale  for  cash.  These 
various  matters,  he  contends,  raise  such  in- 
equity in  the  conduct  of  the  plaintiff  that  he 
should  be  denied  relief  by  a  court  of  equity. 

This  contract,  made  between  the  parties 
outside  of  court  and  not  embodied  In  the  or- 
der of  court  for  a  sale  of  the  property,  was 
considered  by  the  Supreme  Court  in  reach- 
ing its  conclusion  npoD  the  former  appeal. 
The  opinion  filed  therein  (184  Cal.  at  page 
199  thereof,  193  Pac.  578)  refers  to  the  same, 
stating  that,  even  though  the  court  were  to 
assume  that  such  contract  was  with  Mc- 
Carty,  as  executor,  instead  of  individually, 
nevertheless  its  provisions  regarding  good 
and  sufficient  title  are  not  violated  by  the 
facts  appearing  In  the  record,  and  such  pro- 
visions do  not  furnish  a  ground  for  a  refusal 
on  the  part  of  the  defendant  to  perform  his 
contract  to  purchase  the  land.  Other  provi- 
sions of  said  agreement  are  discussed  in  said 
opinion  of  the  Supreme  Court,  indicating  that 
the  same  was  fully  considered,  and  Its  effect. 
If  any,  upon  the  rights  of  the  parties  hereto, 
imder  the  facts  in  evidence,  could  not  have 
been  overlooked. 

Appellant  contends  that  the  opinion  of  the 
Supreme  Court  does  not  indicate  that  that 
court  had  in  mind,  spedflcally,  the  objection 
now  made  by  appellant;  1.  e.,  that  this  con- 
tract between  the  parties  raised  certain  in- 
equitable features  in  the  case  which  would 
defeat  specific  performance,  and  therefore 
that  question  is  open  for  discussion  upon  this 
appeaL  We  think  the  entire  matter  is  fore- 
closed by  the  decision  of  the  Supreme  Court. 
That  decision  held  that  this  contract  relied 
upon  by  appellant,  and  the  facts  surrounding 
It,  constitute  no  bar  to  a  decree  against  de- 
fendant for  specific  performance.  This  de- 
feats appellant's  claim,  regardless  of  the  na- 
ture of  the  argument  upon  which  he  may 
proceed.  This  is  a  sufficient  answer  to  the 
iwlnt  made  upon  appeal,  but,  If  it  is  any 
satisfaction  to  the  appellant  to  know  beyond 
a  doubt  that  the  Supreme  Court  of  this  state 
has  c<mBldered  the  precise  argument  he  now 
malces  in  support  of  his  general  contention, 
it  may  not  t>e  amiss  for  us  to  add  that  an 
examination  of  the  record  presented  to  the 


Supreme  Court  upon  the  former  appeal  re- 
veals that  the  attorney  who  at  that  time 
represented  the  present  appellant  contended 
in  an  elaborate  brief  that  this  unfulfilled 
agreement  between  the  parties  raised  an  In- 
surmountable obstacle  to  affording  to  plain- 
tiff the  remedy  of  specific  performance  of  the 
contract  for  the  sale  and  purchase  of  tiie 
land. 
The  Judgment  is  affirmed. 

We  concur:  STURTBVANT,  J.;  NODHSB,  J. 


(67  CaL  App.  636) 

MeGUIRE  v.  ALUIMINUM  PRODUCTS  CO. 
OF  THE  PACIFIC  COAST.     (Civ.  4199.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Blay  8,  1922.) 

1.  Appeal  aad  error  «s>IOI0(l)— Finding  snp> 
ported  by  sulllolent  evidence  not  dlstnrlMd. 

In  an  action  by  a  factor  for  damages  for 
breach  of  a  contract  to  fill  orders  for  goods 
solicited  by  him,  held,  tbere  being  sufficient  evi- 
denee  to  support  a  finding  of  the  amount  of  un- 
filled orders  which  was  less  than  claimed  by 
plaintiff,  the  finding  could  not  be  disturbed  on 
appeal. 

2.  Factors  «=»66— In  action  by  factor  for 
breach  of  contract,  proof  of  amounts  paid  as 
oommlsslons  warranted  under  plea  of  pay< 
ment. 

In  an  action  by  a  factor  for  damages  for 
breach  of  a  contract  to  fill  orders  for  goods 
solicited  by  him,  held  that  under  a  plea  of  pay- 
ment, proof  and  a  finding  as  to  the  amounts 
paid  plaintiff  by  defendant  on  commissions  due 
him  under  the  contract  were  warranted. 

3.  Factors  9=»66— Evidenoe  sofflcient  to  snp« 
port  finding  of  amonnt  of  commissions  paid 
factor  under  contract. 

In  an  action  by  a  factor  for  damages  for 
breach  of  a  contract  to  fill  orders  for  goods  so- 
licited by  him,  AeM  the  evidence  was  sufficient 
to  support  a  finding  of  the  amounts  paid  plain- 
tiff by  defendant  as  commissions  due  Iilm  un- 
der the  contract. 

4.  Factors  «=s45— Cannot  recover  payments  to 
salesman  or  traveling  or  stationery  expenss* 
under  contract  to  pay  commission  on  sales. 

Under  a  contract  whereby  a  manufacturer 
agreed  to  pay  a  factor  a  commission  of  25  per 
cent  on  sales  made  by  him,  the  factor  may  not 
recover  sums  paid  by  him  to  his  salesmen  or 
for  his  traveling  expenses  and  stationery. 

5.  Factors  «=34S— Cannot  recover  expenses  In- 
onrred  In  trying  to  persuade  principal  not  to 
breach  contract. 

Under  a  contract  whereby  a  manufacturer 
agreed  to  fill  orders  solicited  by  a  factor  and 
to  pay  him  25  per  cent,  on  his  sales,  the  factor 
cannot  recover  expenses  incurred  in  trying  to 
persuade  the  manufacturer  not  to  breach  the 
agreement  to  fill  orders,  as  such  expenses  are 
not  the  natural  and  proximate  result  of  such 
breach. 
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6.  Faotore  4=944— May  not  recover  commission 
on  goods  returned  through  no  fault  of  prin- 
cipal. 
Under  a  contract  agreeintr  to  pay  a  factor 
a  commission  for  goods  sold,  he  was  not  en- 
titled  to   a   commission  on   goods   sold  which 
were  returned  to  his  principal,  where  their  re- 
turn was  not  caused  by  any  act  or  omission  of 
the  latter. 

Appeal  from  Superior  Court,  Alameda 
County;    Stanley  A.  Smith,  Judge. 

Action  by  Elmer  B.  McGulre  against  the 
Aluminum  Products  Company  of  the  Pacific 
Coast,  a  corporation.  From  a  judgment  for 
plaiotlff  for  leas  than  demanded,  be  aKieals. 
Affirmed. 

Charles  L.  Brown,  of  EI  Centro,  and  Al- 
bert E.   Carter,   of  Oakland,  for   appellant. 

Breed  &  Burpee^  of  Oaliland,  for  respond- 
ent. 

TILER,  P.  J.  This  is  an  action  to  recov- 
er damages  for  breach  of  contract.  In  sub- 
stance the  complaint  alleges  that  on  the  5th 
day  of  March,  1919,  plaintiff  and  defendants 
entered  into  an  agreement  in  writing  by 
which  the  Aluminum  Products  Company 
agreed  to  manufacture  and  ship  certain  arti- 
cles of  aluminum  ware  and  cause  the  same 
to  be  transported  for  the  purpose  of  filling 
orders  to  be  solicited  by  plaintiff;  that  by 
the  terms  of  said  contract  plaintiff  was  to 
receive  a  commission  of  25  per  cent,  on  sales 
effected  through  bis  personal  efforts.  It  is 
recited  that  the  parties  entered  upon  the 
performance  of  their  agreement,  and  that 
plaintiff  thereafter  secured  orders  in  the  sum 
of  $17,871.01,  which  defendant,  in  violation 
of  its  contract,  failed  to  fill,  thereby  depriv- 
ing plaintiff  of  Ills  commission,  amounting  to 
the  sum  of  $4,467.50.  As  flowing  from  this 
alleged  breach  of  contract  plaintiff  claims 
special  damages  in  the  sum  of  $3,800.22.  In 
support  of  his  claim  for  special  damages 
plaintiff  alleges: 

(1)  That  he  was  in  Chicago,  engaged  in  the 
fulfillment  of  his  contract  when  he  discov- 
ered defendant's  neglect  and  failure  to  per- 
form its  contract,  and  that  in  consequence 
he  was  required  to  return  to  Oakland,  where 
the  factory  of  defendant  company  is  situate, 
where  he  was  compelled  to  remain  from  June 
20,  1919,  to  July  10,  1919,  in  an  effort  to  in- 
duce defendant  to  make  deliveries,  and  by 
reason  thereof  was  required  to  expend  for 
railroad  fare,  hotel  bills,  and  other  expense 
the  sum  of  $756.10. 

(2)  That  during  this  period  plaintiff  had 
a  number  of  salesmen  working  for  him  in 
different  parts  of  the  country,  selling  goods 
under  the  contract;  that  in  consequence  of 
defendant's  breach  in  not  filling  such  orders, 
plaintiff  was  required  to  lose  the  time  of  four 


salesmen  for  the  period  of  two  weeks,  there- 
by causing  plaintiff  to  suffer  a  loss  of  $2,- 
442.24. 

(3)  That  on  September  15, 1919,  because  of 
defendant's  breach,  plaintiff  was  again  re- 
quired to  go  to  Oakland  and  incur  additional 
expense  and  suffer  additional  loss  occasioned 
by  the  delay  of  defendant  in  making  deliv- 
eries, in  the  sum  of  $240. 

(4)  That  certain  post  cards,  order  blanks, 
booklets,  etc.,  prepared  by  plaintiff  and  fur- 
nished to  defendant,  were  not  used,  thereby 
damaging  plaintiff  in  the  further  sum  of 
$216. 

(5)  That  on  account  of  such  breach  of  con- 
tract certain  goods  shipped  were  returned  to 
the  factory,  and  the  commission  thereon  was 
by  defendant  charged  back  to  plaintiff,  and 
this  item  of  damages  is  alleged  to  amount  to 
the  sum  of  $154.08. 

Defendant  denied  the  secnring  of  the  or- 
ders as  alleged  by  plaintiff,  and  also  d^iied 
all  special  damage,  and  set  up  payment  on 
account  of  demands  of  plaintiff,  in  the  sum 
of  $1,818.30. 

[1-4]  After  trial  the  court  found  against 
plaintiff  on  every  item  claimed  as  special 
damage,  but  found  that  defendant  had  failed  * 
to  fill  accepted  orders  in  the  sum  of  $8,662.- 
95,  upon  T^hich  plaintiff  was  entitled  to  a 
commission  of  25  per  cent.,  or  the  sum  of 
$2,165.73;  that  defendant  had  paid  on  ac- 
count thereof,  as  alleged  in  its  answer,  the 
sum  of  $1,818.30,  leaving  a  balance  due  to 
plaintiff  in  the  sum  of  $347.42,  for  whidi 
sum  plaintiff  was  given  ]udgm«it  FlaintUf 
appeals  from  such  Judgment,  and  as  grounds 
for  reversal  contends  tiiat  the  evidence  doea 
not  support  the  finding  that  the  unfilled  or- 
ders were  limited  to  the  sum  of  $8,662.05,  it 
being  claimed  that  the  evidence  establishes 
plaintiff's  allegation  that  the  total  amount  of 
orders  procured  and  not  filled  amounted  to 
the  sum  of  $17,870.01.  The  only  evidence  to 
support  the  issue  of  the  total  amount  of  or- 
ders taken  and  not  filled  is  found  In  the  testi- 
mony of  plaintiff  himself.  A  bill  of  particu- 
lars was  demanded  by  defendant,  which  was 
ordered  furnished  by  the  court.  In  conform- 
ity therewith  a  statement  was  produced  by 
plaintiff  of  the  amount  of  his  alleged  sales, 
but  there  was  testimony  showing  that  many 
of  the  items  contained  therein  were  errone- 
ous. Upon  this  subject  there  was  a  conflict 
of  testimony.  Tbere  was,  however,  sufficient 
evidence  to  support  the  finding  of  the  trial 
court  as  to  the  amount  of  orders  procured, 
and  under  the  well-established  rule  this  de- 
termination cannot  l>e  disturbed  on  appeal. 
Appellant  further  claims  tbat  there  is  no 
pleading  to  Justify  or  evidence  to  su^Mrt  the 
finding  as  to  the  portion  of  the  amount  found 
by  the  trial  court  to  have  been  paid  to  him 
on  account.     The  record  does  not  support 
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this  contention.  Defenaanf,  by  amoided  an- 
swer, pleaded  payment,  and  tbere  Is  testimo- 
ny to  show  that  plaintiff  was  paid  all  the 
commissions  to  which  the  court  fonnd  him 
to  be  entitled.  Upon  the  qnestion  of  special 
damage  the  finding  of  the  court  as  to  the  first 
four  claims  above  enumerated  Is  as  follows: 

"The  coort  makes  no  finding  thereon  for  the 
reason  that  such  averments,  and  each  of  them, 
are  immaterial  and  surplus  averments  in  said 
complaint  and  any  finding  thereon  would  be  a 
finding  upon  an  immaterial  issue,'  and  for  the 
further  reason  that  no  evidence  was  introdaced 
at  the  trial  in  support  of  such  averments." 

[6]  These  alleged  claims  for  special  dam- 
ages are  all  based  upon  the  one  breach  of 
the  contract  The  contract,  however,  no- 
where provides  that  defendant  was  to  pay 
any  sums  by  way  of  commissions  <»  expenses, 
in  excess  of  the  25  per  cent  on  the  price  list. 
This  was  the  sole  compensation  which  plain- 
tiff was  to  receive.  Whatever  arrangements 
he  made  with  his  salesmen  or  whatever  sums 
he  expended  for  his  traveling  expenses  and 
stationery  was  a  matter  that  concerned  blm 
alone.  Under  such  circumstances  expenses 
Incurred  In  an  endeavor  to  persuade  a  de- 
fendant to  perform  his  contract  are  not  the 
natural  and  proximate  result  of  the  act  com- 
plained of.  We  are  of  the  opinion,  therefore, 
that  the  trial  court  rightfully  concluded  that 
these  Items  were  duplicated  claims,  as  the 
commission  provided  for  covered  them. 

[•]  Upon  the  fifth  Item  of  special  damage, 
which  la  based  upon  the  alleged  fact  that 
certain  goods  were  delivered,  then  shipped 
back  to  the  factory  and  the  commission  there- 
on originally  credited  was  charged  back 
against  plaintiff's  account,  the  court  found 
upon  suffldott  evidence  that  the  return  of 
the  goods  was  not  caused  by  any  act  or  omis- 
sion npon  the  part  of  the  defendant  for 
whl(A  reason  plaintiff  was  entitled  to  no 
commlasion  thereon. 

No  other  questions  are  presented. 

For  the  reasons  given  the  judgment  Is  af- 
ftrmed. 

We  concur:  KERRIGAN,  J.;  KNIGHT, 
Jnstlce  pro  tern. 

(57  Cal.  )lpp.  6SS> 

TITLE  INS.  &  TRUST  CO.  V.  PFENNINQ- 
HAU8EN  et  al.    (Civ.  3707.)     ' 

(District   Court   of   Appeal,    Second   District 
Division  1,  (California.    May  12,  1922.) 

I.  Mortgages  ^=9549  —  Nofioe  of  foreclosure 
sale  to  teaant  of  mortgaged  property  Is  n«o- 
••sary  to  reader  bin  liable  for  rent  to  pur- 
chaser at  salOb 
Under  Code  Cn.  Proc.  S  707,  by  which  pur- 
chaser on  a  judicial  sale  of  mortgaged  property 
is  entitled  to  the  rents  and  profits  thereof  un- 
til redemption,  and  Civ.  Code,  |  1111,  provid- 
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ing'  that  no  tenant  who,  before  notice  of  the 
grant  has  paid  rent  to  grantor,  shall  suffer 
damage  thereby,  notice  of  the  side  must  have 
been  had  by  the  tenant  of  the  mortgaged  prop- 
erty to  render  him  liable  to  such  purchaser  for 
the  rent 

2.  Evidence,  «=>8»— Presumption  that  sheriff 
recorded  certlfloate  of  Judicial  sale  Is  over- 
came by  proof  that  tenants  wero  without  no- 
tice of  sale. 

The  presumption  under  Code  C!iv.  Proc.  i 
1963,  snbd.  16,  that  the  sheriff  on  selling  real 
estate  at  a  judicial  sale  has  not  only  issued  a 
certificate  of  sale  to  the  purchaser,  but  has  filed 
a  duplicate  thereof  for  record  in  the  county 
recorder's  office  as  required  by  section  700a,  so 
as  to  constitute  constructive  notice  to  tenants 
of  the  property  of  the  transfer  of  the  title,  is 
disputable,  and  is  overcome  by  evidence  that 
such  tenants  were  without  notice  of  the  sale. 
In  which  case  they  are  justified  under  Civ.  Ck>de, 
S  1111,  in  paying  the  rent  to  their  lessor  for 
the  remainder  of  the  term. 

3.  Mortgages  $=s548~Recordatlon  of  deed  Is 
constructive  notice  to  tenants  of  purchaser's 
acquisition  of  title. 

The  filing  of  a  sheriff's  deed  to  property  for 
record  is  constructive  notice  to  tenants  of  sale 
of  land  under  mortgage  foreclosure,  and  the  ac- 
quisition of  title  by  the  purchaser  so  that  they 
are  liable  to  such  purchaser  for  nse  and  occu- 
pation for  the  remainder  of  their  term. 

4.  Appeal  and  error  €=3931(1)— Findings  oon> 
strued  most  strongly  In  support  of  Judgment. 

Findings  must  be  construed  most  strongly 
in  support  of  the  judgment 

5.  Appeal  and  error  ^3417(2)— I  nduslon  of 
party  for  whom  plaintiff  bid  in  tbe  property 
at  foreclosure  sale  as  appellant  in  notice  of 
appeal  held  erroneous  as  against  defendants 
In  action  for  rent. 

On  appeal  from  a  judgment  for  defendants 
In  an  action  for  rent  by  the  purchasers  at  a 
foreclosure  sale,  one  not  a  party  to  the  action 
for  whom  the  court  found  that  plaintiff  bid  in 
the  property  and  held  it  for  his  use  snd  bene- 
fit was  improperly  included  as  appellant  in  the 
notice  of  appeal;  plaintiff  being  the  real  party 
in  interest  entitled  to  maintain  the  action  so 
far  as  defendants  were  concerned. 

Appeal  from  Superior  (^urt  Riverside 
County;  Hugh  H.  Craig,  Judge. 

Action  by  the  Title  Insurance  &  Trust 
Company  against  A.  Pfenninghansen  'and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Affirmed. 

Edw.  F.  Wehrle  and  Asa  V.  Call,  both  of 
Los  Angeles,  and  O.  K.  Morton  and  Hayden 
L.  Hewes,  both  of  Riverside,  for  appellant 

Walter  C.  Davison,  of  Riverside,  for  re- 
spondents. 

SHAW,  J.  This  Is  an  appeal  by  plaintiff 
upon  the  judgment  roll  from  a  judgment  en- 
tered In  favor  of  defendants. 

As  appears  from  the  complaint  tbe  cause 
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of  actimi  stated  therein  was  to  recover  tor 
the  use  and  occupation  of  certain  lands  of 
which  plaintiff  alleged  It  was  at  all  times 
mentioned  the  owner  and  which  defendants, 
with  its  consent,  held  and  occupied  for  a  i>e- 
riod  of  two  years  from  and  after  January  1, 
1917. 

Appellants'  contention  ia  that  the  findings 
are  insufficient  to  support  the  Judgment. 
The  material  facts  appearing  therefrom  are 
that  on  January  13,  1917,  at  a  sale  on  mort- 
gage foreclosure  proceedings,  the  plaintiff 
bought  in  and  became  the  owner  and  holder 
of  a  certificate  of  sale  to  the  land  in  ques- 
tion, upon  the  surrender  of  which  certificate 
it,  on  January  21,  1918,  rec^ved  a  deed  to 
the  property,  and  ever  since  said  date  plain- 
tiff had  been  the  owner  of  the  property; 
that  Rogers  Derelopment  Company  was,  pri- 
or to  the  sale  upon  foreclosure  of  the  mort- 
gage thereon,  in  which  proceedings  the  title 
thereto  was  acquired  by  plaintiff,  the  owner 
thereof,,  and  on  October  1,  1918,  leased  the 
same  to  defendants  for  the  term  of  one  year 
for  one-fourth  of  the  crop  produced  thereon, 
and  thereafter,  without  demand  for  posses- 
sion or  notice  to  quit,  defendants  continued 
in  possession  for  the  year,  which  expired  on 
October  1,  1918,  the  effect  of  which,  as  pro- 
vided in  section  1161,  Code  of  Civil  Proced- 
ure, was  to  renew  the  lease  upon  the  same 
terms ;  "that  on  October  1,  1917,  defendants 
not  having  received  or  been  given  any  notice 
of  the  daim  or  daims,  if  any,  of  said  Title 
Insurance  &  Trust  Company  to  the  rent  or 
any  portion  tliereof,  •  »  •  for  the  year 
ending  October  1,  1917,"  thereupon  paid  the 
same  to  Rogers  Development  Company ;  that 
in  payment  of  the  rent  due  for  the  year  end- 
ing October  1, 1918,  they  set  aside  one-fonrth 
of  the  crop  grown  upon  the  land  and  left 
the  same  thereon  as  rental  of  said  premises, 
of  which  fact  they  notified  one  Thomas  F. 
Joyce,  who  was  the  duly  authorised  agent 
of  plaintiff. 

From  these  facts  the  court,  as  a  matter  of 
law,  concluded  that  defoidants  were  not  in- 
debted to  plaintiff  in  any  sum  whatsoever. 

Tliat  defendants  had  the  use  and  occupa- 
tion of  the  land  from  the  time  of  the  issu- 
ance of  the  certificate  of  sale  of  the  mort- 
gaged property,  to  wit,  from  January  13, 
1917,  to  October  1,  1918,  clearly  appears.  It 
UlcewiBe  appears  that  for  the  use  thereof 
for  the  year  expiring  October  1,  1917,  de- 
fendants paid  the  rental,  not  to  plaintiff  as 
holder  of  the  certificate  of  purchase  in  the 
foredosure  proceedings,  but  to  Rogers  De- 
velopment Company,  who  up  to  the  time  of 
the  sale  was  the  owner  of  the  property. 

[1  ]  The  right  on  the  part  of  the  purchaser 
upon  a  Judicial  sale  of  mortgaged  property 
to  receive  the  rents  and  profits  thereof,  or 
the  value  of  the  use  and  occupation,  based 
apon  the  provisions  of  section  707,  Code  of 
Civil  Procedure,  has  been  repeatedly  sus- 
tained.   Page  V.  Rogers,  81  CaL  291;   Walk- 


er V.  HcCusker,  71  CaL  695,  12  Pac.  723; 
Clarke  and  Cain  v.  Cobb,  121  Gal.  695,  54 
Paa  74.  The  provisions  of  tlie  section,  how- 
ever, must  t>e  read  in  connection  with  section 
1111,  Civil  Code,  which  provides  that  grants 
of  rents  are  good  and  effectiv«  without  at- 
tornment of  the  tenants,  but  no  tenant  who, 
before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage 
thereby.  In  the  cases  dted  it  was  made  to 
appear  that  the  tenant  had  either  actual  or 
constructive  notice  of  the  sale  under  which 
he  was  required  to  pay  the  rental  trf  the 
property  to  the  purdiaser  holding  the  certifi- 
cate. 

[2]  Indeed,  appellant  In  its  argument 
seems  to  concede  that  notice  Is  necessary, 
but  insists  that  since,  under  section  700a, 
Code  of  Civil  Procedure,  it  Is  made  the  duty 
of  the  sheriff  when  selling  real  estate  at  a 
Judidal  sale  not  only  to  issue  to  the  purchas- 
er a  certificate  of  sale,  but  to  file  a  duplicate 
thereof  for  record  in  the  office  of  the  county 
recorder,  we  must  indulge  In  the  presump- 
tion that  sudi  offldal  duty  was  r^rularly 
and  duly  performed  (suI>divisIon  16,  i  1963, 
Code  Civ.  Proc.);  in  other  words,  that  the 
certificate  of  sale  was  filed  for  record,  whidi 
if  done,  such  act  constituted  constructive 
notice  at  least  to  defendants  of  the  transfer 
of  titla  Since,  however,  the  presumption  In- 
voked by  appellant  is  a  disputable  one,  it  la 
deemed  to  have  been  overcome  by  the  evi- 
dence upon  which  the  court  based  the  find- 
ing hereinabove  quoted,  to  the  effect  that  de- 
fendants were  without  notice  of  the  sale  and 
purchase'  by  plaintiff.  Hence,  since  at  the 
time  of  the  payment  of  the  rmt  to  R<^ets 
Development  Company  defendants  had  no 
notice  of  the  sale  under  foredosure,  or  of 
the  fact  that  plaintiff  was  the  purchaser  of 
the  property  In  such  proceedings,  they  were, 
as  provided  In  section  1111,  Civil  Code,  Jus- 
tified in  paying  the  rent  to  their  lessor  In 
discharge  of  any  liability  for  the  use  and 
occupation  of  the  property  for  the  year  end- 
ing October  1,  1917. 

[3]  As  stated,  the  deed  of  the  property  to 
plaintiff  was  filed  for  record  on  January  21, 
1918,  of  which  fact  and  the  acquisition  of 
title  to  the  property  by  plaintiff  defendants 
must  be  deemed  to  have  had  constructive 
notice  and  were  liable  to  plaintiff  for  the 
use  and  occupation  of  the  property  thence  on 
to  October  1,  1918,  when  they  surrendered 
possession. 

[4]  It  appears  from  the  findings  that  they 
recognized  plaintiff  as  entitled  to  the  rent 
for  the  entire  year  and  delivered  to  plaintiff 
upon  the  premises  one-fourth  of  the  cr«v 
grown  and  harvested  during  said  year,  of 
which  fact  plaintiff  was  repeatedly  Dotlfled. 
and  made  no  objection  to  the  tmder.  Apply- 
ing the  rule  that  findings  must  lie  constnMd 
most  strongly  in  support  of  the  Judgment, 
we  think  they  are  suffldoit  to  support  the 
same. 
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[II  Tor  some  reason  not  appearing  by  tbe 
record,  Thomas  F.  Joyce  was  Indnded  as 
appellant  In  the  notice  of  appeaL  He  was 
not  a  party  to  tbe  action,  and  although  the 
court  finds  that  plaintiff  bid  In  the  property 
at  the  foreclosure  sale  for  his  use  and  ben- 
efit and  at  all  times  held  it  for  his  use  and 
benefit,  such  ftact,  if  tme,  was  no  concern  of 
defendants.  As  to  than,  plaintiff  was  the 
real  party  in  Interest  and  was  entitled  to 
maintain  the  action.  Walker  t.  McCosker, 
71  CaL  596,  12  Pac  723 ;  Cortelyou  v.  Jones, 
182  Oel.  ISl,  64  Paa  119. 

The  Judgment  la  a£armed. 

We  ooncor:  00NB19Z,  P.  J.;   JAMBS,  J. 


(57  Cat.  App.  462) 

KOBLICK  V.  LARSON  et  aL    (Civ.  4208; «. 
F.  9955.) 

(District  Coxat  of  Appeal,  First  District,  Dl- 
Tision  1,  Cialifornia.    April  27,  1922.    Hear- 
ing   Denied    by    Snpreibe    Ooort    Jose   26, 
1922.) 

i.  Vendor  and  purohasar  «3>37(l)— Parohaser 
nay  rely  upon  false  representsAioas  although 
he  has  meant  of  knowieoe. 

A  parchaser  of  real  estate  may  rely  on  false 
representations  although  he  has  means  of 
knowledge,  and  is  under  no  duty  in  such  a  case 
to  employ  his  means  of  knowledge. 

2.  Vendor  and  partdiaser  «S937( I)— Independ- 
ent   InvestlflatloB   of  real   estate  not   made 
by  pnrohaser  where  nndar  oontrai  of  vendor. 
An  Independent  Investigation  by  a  purchaser 
of  real  estate,  such  as  to  preclude  his  reliance 
on  Tender's  statements,  was  not  made  where 
an  inexperienced  purchaser  visited  the  land, 
accompanied  by  vendor,  in  whom  he  had  full 
confidence,  and  at  all  times  controlled  by  his 
suggestions. 


8.  Appeal  and  error  «s»l07l(l)— Fallare  to 
make  speolflo  finding  held  not  preJatRolal. 
Where  vendor  claims  that  purchaser  in- 
vestigated, the  land,  a  finding  that  parchaser  had 
no  knowledge  would  ordinarily  include  the  ele- 
ment of  want  of  investigation,  and  this  general 
finding  is  not  prejudicial  where  a  correct  spe- 
cific finding  would  be  adverse  to  the  objecting 
party. 

On  Bearing  in  Supreme   Court. 

A.  Jadgnent  «=>  1 94— Speolflo  performanoe  «=> 
48(2),    51— Judgment    supported    notwKb- 
standlng  failare  to  find  on  all  Issues;  nm«ly 
tfeaied  If  oontract  was  Inequitable  as  to  de- 
fendant, or  consideration  was  Inadequate. 
Plaintiff,  to  enforce  specific  performance  of 
a  sale  of  land,  must  show  that  tbe  contract  as 
to  defendant  was  just  and  reasonable,  and  up- 
on adequate  consideration,  and  a  finding  against 
plaintiff  upon  this  issue  is  sufficient  to  sustain 
Judgment  for  defendants  notwithstanding  fail- 
ore  to  find  on  other  issues. 


Appeal  from  Superior  Oonrt,  Sonoma  C!oan- 
ty;   R.  Ia  Thompson,  Judge. 

Actidn  by  Nlson  Koblick  against  (Xto  A. 
larson  and  others.  From  a  Judgment  tor  de- 
fendants, plaintlfl  appeals.     Affirmed. 

F.  A.  Meyer,  of  Petaluma  (B.  J.  Dole,  of 
Petaluma,  of  counsel),  for  appellant 

W.  F.  Cowan,  of  Santa  Roea,  and  F.  J. 
Burke,  of  Petaluma,  for  respondents. 

TYUeiR,  P.  J.  This  Is  an  action  brought  to 
enforce  specific  performance  of  a  contract 
relating  to  certain  real  property.  The  action 
was  the  result  of  a  real  estate  transaction  in- 
volving some  66  acres  of  land  situated  near 
Windsor  in  the  county  of  Sonoma,  which  ap- 
pellant, as  an  agent  of  the  owners,  sold  to 
respondent  Larson.  Tbe  tacts  are  substan- 
tially without  conflict,  and  are  In  substance 
aa  follows: 

One  James  BL  Dowd  and  bis  wife,  Sarah, 
were  tbe  owners  of  the  land,  and  In  January, 
1920,  appellant  procured  an  option  entitling 
him  to  either  purchase  or  sell  the  same.  This 
option  was  never  exercised  by  him,  and  was 
canceled,  but  Dowd  and  his  wife  verbally  au- 
thorized plaintiff  to  buy  or  sell  the  ranch  tor 
$16,500  net  to  the  owners.  Respondents  Hor- 
ovitz  and  Noreen  were  real  estate  brokers 
who  associated  themselves  with  appellant- for 
the  sale  of  the  property,  and  they  procured 
a  purchaser  for  the  same  in  respondent  Lar- 
son. According  to  the  agreement  of  sale  Lar^ 
son  was  to  pay  the  sum  of  $22,000  for  the 
property.  This  sum  was  made  up  by  a  cash 
payment  of  $9,800,  a  note  for  $8,000  secured 
by  a  mortgage  and  the  balance  of  tbe  consid- 
eration was  to  be  paid  by  a  conveyance  to 
appellant  of  tbe  land  In  dispute,  which  con- 
sisted of  a  house  and  lot  In  Petaluma.  valued 
at  $4,200.  After  the  transfer  of  the  land  was 
made  to  Larson,  In  accordance  with  the  terms 
of  the  agreement  of  sale,  he  refused  to  exe- 
cute a  deed  of  the  Petaluma  property  to  ap- 
pellant, but  ctmveyed  the  same  to  respondmts 
Horovitz  and  Noreen,  the  associates  of  ap- 
pellant Thereupon  this  action  was  brought, 
and  Horovitz  and  Noreen  are  Joined  as  par- 
ties defendant  All  respondents  joined  in 
common  cause  against  appellant  They  ap- 
peared by  answer  and  cross-complaint  alleg- 
ing fraudulent  representations  on  the  part 
of  plaintiff  with  reference  to  tbe  sale  of  the 
property.  These  alleged  fraudulent  represen- 
tations were  to  tbe  eftect  that  plaintiff  owned 
the  land,  and  had  paid  $10,(X)0  therefor,  and 
that  it  was  worth  $25,000;  that  the  trees  and 
vines  growing  thereon  were  in  a  good  and 
healthy  condition  and  that  the  land  produced 
an  income  of  $6,000  a  year.  Defendants 
sought  damages  under  their  cross-complaint 
to  the  extent  of  $5,600,  together  with  a  prayer 
that  it  t>e  decreed  that  respondents  Horovitz 
and  Noreen  were  entitled  to  an  undivided 
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one-tblrd  interest  in  the  hoase  and  lot  in 
Petaluma.  Ai^ellant,  answering  the  cross- 
complaint,  denied  that  plaintiff  or  his  associ- 
ates had  made  any  false  representations,  and 
alleged  that  respondent  Larson  purchased  the 
property  after  full,  fair,  and  complete  exam- 
ination of  the  same. 

The  trial  court  found  in  substance  that  the 
representations  as  to  ownerslilp.  Income,  and 
productiveness  of  the  lands  were  false ;  that 
the  land  was  not  suitable  for  raising  fruit 
trees  or  grape  vines,  and  that  ^e  vines  or 
trees  growing  thereon  were  not  sound  and 
healthy  as  represented,  but,  on  the  contrary, 
were  unsound,  decayed,  and  unhealthy,  and 
were  dying  out,  and  that  trees  would  not 
grow  on  the  land  on  account  of  the  poor  qual- 
ity of  the  soil.  The  court  further  found  that 
the  property  was  reasonably  worth  the  sum 
of  $16,500,  and  no  more.  Transfer  of  the 
Petaluma  property  was  refused,  and  owner- 
ship thereof  was  decreed  to  be  in  defendant 
Larson,  in  addition  to  which  a  money  Judg- 
ment for  the  sum  of  $1,300  was  entered  in  his 
favor.  Appellant  appeals  from  the  Judgment, 
and  contends  that  the  trial  court  failed  to 
find  on  a  material  issue,  which,  it  is  claimed. 
Justifies  a  reversal  of  the  Judgment.  The  is- 
sue referred  to  Is  that  defendant  Larson 
made  an  Independent  investigation  of  the 
proQerty,  and  had  the  means  of  ascertaining 
the  truth  of  the  character  of  the  land,  and 
that  he  completed  the  purchase  after  such 
investigation  had  l)een  made  by  him. 

[1]  In  response  to  this  issue  the  findings  of 
the  trial  court  are  to  the  effect  that  Larson 
had  no  knowledge  or  any  means  of  ascertain- 
ing the  truth  or  falsity  of  the  representations, 
but  that  be  had  full  and  implicit  confidence 
in  defendants,  and  relied  upon  their  state- 
ments, and  was  induced  thereby  to  make  the 
purchase  and  transfer.  The  principle  is  well 
established  tliat  a  purchaser  is  justified  in  re- 
lying upon  false  representations,  and  his 
rights  are  not  destroyed  because  means  of 
knowledge  are  open  to  him,  and  no  duty  in 
law  is  devolved  upon  him  in  such  a  case  to 
employ  such  means  of  knowledge.  Spreckels 
V.  Gorrill.  152  Cal.  383,  92  Pac.  1011 ;  Ruhl  y. 
Mott,  120  Cal.  668,  63  Pac.  304;  Gratz  v. 
Schuler,  25  Cal.  App.  U7,  120,  142  Pac.  89». 

[2]  Appellant  concedes  this  to  be  the  rule, 
but  be  claims  that  the  principle  has  no  appli- 
cation where  an  independent  investigation  is 
made  by  a  purchaser,  and  he  contends  that, 
as  the  pleadings  raised  tills  issue  and  there 
is  evidence  upon  the  subject  the  findings  are 
incomplete,  and  do  not  conclude  the  issue. 
It  would  seem  that  a  finding  that  one  has  no 
knowledge  of  the  subject  includes  the  ele- 
ments of  want  of  Investigation  and  lack  of 
consequent  information  following  upon  such 
Investigation.  This  reasoning  seems  to  be 
conceded  by  appellant,  but  It  is  argued  that 
it  cannot  avail  respondents  in  the  face  of 
positive  evidence  that  an  Investigation  was 


made.  It  is  true  that  the  record  dlsdoeea 
that  Larsoq  did  at  different  times  attempt  to 
make  an  investigation,  but  it  further  shows 
that  upon  all  these  occasions  he  was  accompa- 
nied by  the  agents,  and  was  controlled  entire- 
ly by  their  suggestions,  and  that  such  investi- 
gations were,  in  consequence,  unsuccessful. 
True,  he  was  requested  by  them  to  dig  upon 
the  liind  to  ascertain  the  depth  of  the  soil, 
and  in  so  doing  discovered  hardpan,  but  tlie 
evidence  further  shows  that  this  meant  noth- 
ing to  him,  as  he  was  inexperienced  in  and 
knew  notUng  about  farm  lands,  or  what  the 
presence  of  hardpan  might  indicate.  The  ev- 
idence upon  this  subject  fully  supports  the 
finding  that  Larson  relied  implicitly  and  s(4e- 
ly  upon  the  representations  of  the  agents, 
whom  he  considered  and  believed  to  be  liis 
friends.  Dnder  such  circumstances  the  court 
was  justified  in  finding  that  Larson  had  no 
knowledge  or  means  of  ascertaining  the  truth 
or  falsity  of  the  representations. 

[3]  Even  If  we  concede  the  findings  to  \» 
subject  to  the  criticism  here  made,  still  we 
cannot  see  how  this  can  avail  plaintiff,  for,  in 
view  of  the  conclusion  reached  by  the  trial 
court,  a  direct  and  specific  finding,  if  made, 
would  of  necessity  have  been  adverse  to  him. 
As  before  stated,  the  evidence  shows  conclu- 
sively that  no  real  investigation  was  ever 
made  by  Larson,  but  that  he  depended  entire- 
ly upon  the  representations  of  plaintiff  and 
bis  associates.  Under  such  circumstances, 
failure  to  find  specifically  on  this  subject  Is 
not  ground  for  reversal.  Estate  of  Connors, 
110  Cal.  408.  42  Pac.  906;  Senter  v.  Senter, 
70  Cal.  619,  628, 11  Pac.  782;  Haigbt  v.  Oo«- 
tanlcb,  184  Cal.  426,  194  Pac  26. 

We  are  therefore  of  the  opinion  that  the 
findings  are  sufficient  to  suppoij:  the  Judg- 
ment   Foe  the  reasons  given  it  is  afiSrmed. 

We  concur:  KERRIGAN,  J.;  KinOHT. 
Justice  pro  tem. 

OpUilon  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  CURIAM.  [4]  The  action  in  this  case 
was  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  In  such  an  action 
it  is  necessary  for  the  plainttff  to  show  that, 
as  to  the  defendant,  the  contract  was  Just  and 
reasonable,  and  that  the  defendant  received 
an  adequate  consideration.  The  pleadings 
put  In  issue  the  question  whether  or  not  the 
contract  was  Just  and  reasonable  and  the  con- 
sideration adequate  as  to  the  defendant  Lar- 
son. The  findings,  omitting  all  consideration 
of  the  finding  on  the  question  whether  or  not 
the  defendant  Larson  made  an  independent 
investigation  of  the  property  or  had  the 
means  of  ascertaining  the  truth  as  to  the 
character  of  the  land,  show  beyond  question 
that  the  consideration  received  by  Larson 
was  not  adequate,  and  that  as  to  him  the  ccaj- 
tract  was  not  Just  and  reasonable.    The  Judg- 
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■ment,  therefore,  should  have  been  In  favor  ot 
Larson,  as  It  was,  and  the  District  Court 
properly  affirmed  It,  regardless  of  the  ques- 
tion whether  the  finding  covered  all  other  is- 
sues or  not 

The  petition  for  rehearing  IB  denied. 

SHAW,  C.  J..  RIOHARDS,  Justice  pro 
tern.,  and  LAWLOR,  WILBUR,  LBNNON, 
8LOANE,  and  WASTB,  J3.,  concur. 


(57  Ckl.  App.  761) 

LUITWIELER  V.   LUITWIELER. 
(CIv.  4231.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    Ifay  22,  1922.) 

1.  Divorce  <Ss»87  —  Order  excluding  husband 
from  home  pending  action  Improper. 

An  order  ezclnding  defendant  husband  from 
his  residence  pending  hearing  of  the  divorce 
action,  was  not  within  the  trial  court's  sound 
discretion,  where  there  was  no  showing  that 
he  had  been  guilty  of  or  threatened  physical 
injury  to  his  wife. 

2.  Divorce  €=»(  —  Provisional  ramedlee  are 
matters  of  statutory  regulation. 

In  view  of  Civ.  Code,  §§  13ft-148,  provision- 
al remedies  in  divorce  cases  are  the  matter  of 
statutory  regulation. 

3.  Appeal  and  error  «=»277— Certain  excep- 
tions written  Into  bill  of  exception*  by  stat- 
ate. 

Though  a  bill  of  exceptions  does  not  ex- 
pressly contain  an  exception,  certain  exceptions 
are  written  fato  it  by  Code  Civ.  Proc.  |  647, 
declaring  that  certain  matters  are  deemed  to 
have  been  excepted  to. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Thomas  O.  Toland,  Judge. 

Actl(m  by  Sophia  0.  lAltwleler  against 
Samuel  W.  Luitwieler.  From  an  order  or 
orders,  defendant  appeals.    Reversed  in  part. 

See,  also,  202  Pac.  165. 

Taylor  &  Forgy,  of  Los  Angeles,  for  appel- 
lant 

Bradner  W.  Lee,  Bradner  W.  Lee,  Jr.,  and 
Kenyon  F.  Lee,  all  ot  Los  Angeles,  for  re- 
spondent 

STURTEVANT,  J.  This  is  an  appeal  from 
an  order  restraining  the  defendant.  The  or- 
der was  issued  pending  the  hearing  of  a  di- 
vorce case.  What  cause  of  action  Is  pleaded 
In  the  divorce  case  does  not  appear.  The 
appellant  has  brought  up  the  order,  his  no- 
tice of  appeal  therefrom,  and  the  bill  of  ex- 
ceptions. The  order  appealed  from  might 
more  properly  be  termed  five  several  orders 
all  contained  In  one  paper.  We  have  insert- 
ed our  own  numbering,  but  otherwise  the 
diarging  part  of  the  orders  is  as  follows: 


"(1)  It  is  hereby  ordered,  adjudged,  and' de- 
creed that  said  defendant,  until  the  further  or- 
der of  this  court  be,  and  he  is  hereby,  or- 
dered to  forthwith  vacate  the  residence  of 
plaintiff,  known  and  designated  by  numl>er  and 
street  as  No.  2114  South  Crenshaw  boulevard. 
Los  Angeles,  Cal. 

"(2)  It  is  further  hereby  ordered  that  de- 
fendant refrain  from  either  directly  or  indi- 
rectly disturbing,  speaking  to,  or  writing  to,  or 
in  any  other  manner  communicating  with,  plain- 
tiff until  the  futher  order  of  this  court. 

"(3)  And  it  is  further  hereby  ordered  that 
defendant  may  lock  the  room  in  said  premises 
wherein  his  personal  belongings  are  contained, 
and  retain  the  key  to  said  room. 

"(4)  And  It  is  further  hereby  ordered  that 
said  defendant  shall  forthwith  deliver  to  coun- 
sel for  plaintiff  the  key  to  the  front  door  of 
said  premises,  and  any  other  keys  that  will  give 
defendant  ingress  tg  said  premises,  or  any  part 
or  portion  thereof. 

"(5)  It  is  further  hereby  ordered  that  C.  A. 
Rees.  as  receiver,  appointed  by  this  court  in 
action  No.  B83fl55,  in  interlocutory  decree  en- 
tered therein  be,  and  he  is  hereby,  required  to 
pay  to  the  defendant  herein  the  sum  of  $100 
per  month  upon  the  1st  day  of  each  and  every 
month  until  the  further  order  of  this  court 
and  charee  the  same  to  said  defendant  in  said 
action,  relating  back  to  and  commencing'  with 
the  1st  day  of  September,  1921." 

ri]  The  appellant  concedes  that  the  sec- 
ond order  was  within  the  power  of  the  trial 
court  Therefore  It  is  eliminated  from  at- 
tack. The  third  order  appears  on  Its  face 
to  be  a  permission  granted  to  the  defendant, 
and  was  not  adverse  to  him.  The  fifth  order 
may  also  be  said  to  be  a  permission  grant- 
ed to  the  defendant,  and  not  an  order  ad- 
verse to  him.  Therefore  we  will  address  our- 
selves to  orders  1  and  4.  Those  two  orders 
are,  in  legal  effect,  a  direction  that  the  de- 
fendant forthwith  deliver  the  outside  door 
keys  to  the  plaintiff,  and  thereafter  to  re- 
main away  from  the  residence  of  the  plain- 
tiff until  the  further  order  of  the  court 
From  the  bill  of  exceptions  It  appears  that 
the  residence  mentioned  is  the  residence  of 
both  parties;  Indeed,  that  It  Is  the  home- 
stead of  said  parties ;  that  the  plaintiff  and 
defendant  are  husband  and  wife:  that  both 
of  them  are  74  years  of  age  or  thereabouts; 
and  that  an  unmarried  daughter  and  at  least 
one  son  are  members  of  the  same  household. 
It  also  appears  that  the  plaintiff  was,  on 
the  14th  day  of  September,  1921,  confined  to 
her  bed;  that  she  had  suffered  fro^n  two 
strokes  of  paralysis,  and  was  In  a  nervous 
condition;  that  she  occupied  a  room  up- 
stairs in  a  roomy  house,  and  defendant's 
room  is  downstairs.  In  his  affidavit  the  de- 
fendant claimed  that  his  properties  were  be- 
ing withheld  from  him  by  his  wife,  and  that 
he  had  commenced  an  action  against  her  to 
recover  the  same,  and  had  progressed  to  a 
point  where  a  receiver  had  been  appointed 
and  the  receiver  had  obtained  possession  of 
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certain  at  Ote  XKropertles.  but  the  defmdant 
bad  not  obtained  physical  possessIoD  there- 
of. The  daaghter,  Adelaide,  acted  as  secre- 
tary for  her  mother. 

In  the  affidavit  of  the  daughter  It  la  stat- 
ed: 

"That  on  the  14th  day  of  September,  1921, 
said  defendant  stated  in. the  hearing  of  plaintiS 
that,  if  he  did  not  receive  from  her  the  sum  of 
$1,000  immediately,  he  wonld  fell  the  house- 
hold  furniture  and  famishings  of  plaintiff;  that 
defendant  accused  one  of  his  sons  of  stealing 
his  (defendant's)  shoes;  that  the  conduct  and 
statements  of  defendant  caused  plaintiff  to 
become  extremely  nervous  and  ill,  and  caused 
plaintiff  to  cry;  •  ♦  •  that  defendant  called 
in  the  police;  •  *  *  that  defendant  conduct- 
ed himself  in  a  loud,  angry,  and  belligerent 
manner;  that  plaintiff  beard  the  altercation  be- 
tween defendant  and  his, said  son,  and  the  con- 
versation between  the  police  officers  and  the 
defendant  and  said  Dr.  Wilson;  that  the  con- 
duct of  said  defendant  resulted  in  plaintiff  cry- 
ing, and  caused  her  to  become  extremely  nerv- 
ous and  ill;  that  affiant  fears  that,  if  said  de- 
'  fendant  is  not  removed  from  said  residence,  his 
conduct  may  result  in  the  death  of  the  plaintiff 
herein,  affiant's  mother." 

Some  of  the  foregoing  facts  are  corroliorat- 
ed  in  the  affidavit  of  Dr.  L.  B.  Wilson.  The 
doctor  also  states: 

"That  it  is  absolutely  necessary  that  the 
plaintiff  herein  be  kept  quiet  and  undisturbed, 
and  that  the  presence  of  the  defendant  in  the 
house  with  plaintiff  excitea  her  to  such  a  degree 
that  it  is  highly  dangerons." 

There  la  no  statement  in  the  evidence  that 
the  defendant  has  threatened  physical  in- 
jury, or  that  he  has  been  gnilty  of  physical 
injury  to  the  plaintiff.  Under  these  circum- 
stances it  may  not  be  said  that  the  trial  court 
was  acting  within  a  sound  discretion  in  mak- 
ing the  order  excluding  the  defendant  from 
his  residence  pending  the  hearing  of  the  di- 
vorce, case.  In  so  ruling  we  are  not  to  be 
understood  as  holding  that  the  order  is  proi>- 
er  or  can  be  made  under  other  circumstances. 

[2]  Provisional  remedies  in  divorce  cases 
are  the  matter  of  statutory  regulation. 
Grannis  v.  Superior  Court,  146  CaL  245,  256, 
79  Pac.  891,  106  Am.  St  Rep.  23 ;  av.  C!ode, 
{{  136-148.  Counsel  have  not  called  to  our 
attention  and  we  find  no  statute  in  Califor- 
nia authorizing  the  making  of  such  an  order. 
In  Iowa  the  Supreme  Court  recently  held  in 
Moir  V.  Molr,  182  Iowa,  370,  165  N.  W.  1001, 
that  an  injunction  would  not  be  issued  in  a 
divorce  case  to  prevent  a  wife  from  killing 
her  husband,  the  court  saying: 

"According  to  the  plaintiff,  one  who  has  made 
it  clear  that  she  has  murderous  intentions,  and 
has  given  probable  cause  to  believe  that  she 
will  carry  them  out,  will  be  adequately  restrain- 


ed by  an  injunctional  order.  TUs  means  that, 
while  the  punishment  for  murder  win  be  no  de- 
terrent, the  danger  of  comparatively  very  mild 
punishment  for  contempt  of  court  wHI  insure 
safety  from  murderous  attack.  Another  differ- 
entiation from  the  usual  is  that  the  husband 
will  suffer  great  impairment  in  health  and  may 
even  suffer  death  because  the  wife  uses  pro- 
fane and  abusive  epithets.  The  claim  first  ad- 
verted to  will  receive  no 'serious  consideration 
here.  There  is  no  imminent  danger  of  murder 
on  the  part  of  one  who  will  desist  because  a 
restraining  order  issues.  It  might  be  added 
that  such  order  is  not  supposed  to  be  nsually 
available  to  restrain  the  commission  of  a 
crime." 

In  Chapman  v.  Chapman,  25  N.  J.  Eq.  394, 
the  wife  alleged  the  adultery  of  her  husband. 
By  an  interlocutory  motion  she  asked  that 
he  be  excluded,  pmdlng  the  litigation,  from 
the  house,  which  she  alleged  was  h&e  own 
property.    The  court  said: 

"The  question  here  is,  whether  this  conrt  will 
exclude  the  defendant  from  the  house  in  which 
he  and  his  wife  reside  with  their  family,  and 
where  as  yet  he  has  a  right  to  dwell,  merely 
because  his  wife  has  filed  her  bill  for  divorce 
on  the  ground  of  adultery.  To  do  so  would, 
to  say  the  least  of  it,  be  to  prejudge  him.  Cer- 
tainly, the  proposition  that  a  husband  against 
whom  his  wife  files  a  bill  for  divorce  on  the 
ground  of  adultery,  is,  in  case  she  claims  to  be 
the  owner  of  the  house  in  whidi  they  dwell, 
to  be  banished  from  his  home  until  it  shall  have 
been  determined  by  the  result  of  the  litigation 
whether  his  wife's  charges  are  well  or  ill  found- 
ed, is  novel  and  extraordinary.  It  cannot  be 
maintained.  The  prayer  of  the  petition  is 
denied,  and  the  petition  dismissed." 

[3]  The  respondent  objects  to  the  bill  of 
exceptions  being  used  by  appellant  because  it 
does  not  contain  an  exception.  It  does  not 
expressly  contain  an  exertion,  but  the  stat- 
ute writes  into  such  a  bill  certain'  excep- 
tions.   Code  CiT.  Proc.  i  647. 

The  respondent  objects  to  a  consldenitian 
of  the  appellant's  main  point  to  the  tSBCt 
that  orders  1  and  4  were  Improperly  made. 
In  making  this  objection  respondent  claims 
that  the  appellant  is  resting  his  case  on  the 
proposition  that  certain  findings  are  not  sup- 
ported by  the  evidence.  But,  as  vro  nndo'- 
stand  the  appellant,  he  is  not  making  such 
a  claim,  nor  is  he  dalmlng  that  the  trial 
conrt  should  have  made  findings  in  ruling  on 
a  mere  motion.  Waller  v.  Weston,  125  Cal- 
201,  204,  67  Pac.  892.  We  understand  hitt 
to  be  claiming  that  the  evidence  rec^ved  did 
not  warrant  injonctlve  rdief  either  manda- 
tory or  prohibitory  in  so  far  as  orders  1  and 
4  are  concerned. 

For  the  reasons  herein  set  forth,  orders 
hereinabove  numbered  1  and  4  are  reversed. 

We  concur:  LANGDON,  P.  J.;  NOURSE.J. 
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PEOPLE  V.  ROMERO.     (Cr.  863.) 

(District   Court  of  Appeal,   Second  District, 
DiTision  2,  Oalifornia.  May  29,  1822.) 

1.  Crimlnai  law  «s»377-^ooased  oannot  in- 
trodoo*  evidence  of  oood  reputatton  for  ve- 
racity. 

It  was  not  error  (or  the  court  to  restrict  the 
testimony  of  witnesses  as  to  the  character  of 
accused  in  a  prosecution  for  homicide  with  ref- 
erence to  the  reputation  of  accused  for  truth, 
honesty,  and  integrity. 

2.  Crimlaal  law  «s>ll70*/2(5)— Cross-exami- 
■atlon  as  to  matter  otherwise  testified  to 
without  obJeoMon  by  same  witness  is  not 
prejudicial. 

Error,  if  any,  in  permitting  cross-examina- 
tion of  a  witness  for  defendant  as  to  whether 
the  mother  of  witness  did  not  state  defendant 
toolc  a  knife  was  not  prejudicial  to  accused 
where  substantially  the  identical  question  was 
asked  in  another  part  of  the  cross-examination, 
and  an  answer  permitted  by  the  defendant  with- 
out objection. 

3.  Criminal  law  e=>t  I  IO(6)-4:oort  can  oorreot 
record  as  to  matters  within  own  knotriedge 
without  oalllng   witneeses. 

The  omission  from  the  transcript  of  tes- 
timony of  some  language  of  the  witness  was  a 
matter  entirely  within  the  court's  own  knowl- 
edge, the  evidence  having  been  received  in  its 
presence,  and  it  was  therefore  not  necessary  to 
call  any  witnesses  to  testify  concerning  it  be- 
fore an  order  incorporating  the  omitted  lan- 
guage in  the  record  was  made. 

4.  Crimlaal  law  «=>l  1 10(2)— Court  oan  cor- 
rect stenographio  traasorlpt  of  testimony. 

Under  Code  (St.  Proc  |  273,  the  notes  of 
the  shorthand  reporter  and  his  transcript  made 
from  them  are  only  prima  facie  evidence  of 
the  testimony,  and  it  is  the  duty  of  the  judge 
to  make  the  record  contain  the  language  used 
by  the  witness  by  allowing  an  amendment  of 
the  record  to  supply  omitted  testimony. 

5.  Criminal  law  ^s>683(l)— Shirt  worn  by  ao- 
emed  held  admissible  lo  rebuttal  of  testimony 
he  was  wounded. 

In  a  prosecution  for  homicide,  where  ac- 
cused testtSed  that  he  was  wounded  in  several 
places,  and  bled  profusely,  it  was  proper  re- 
buttal for  a  witness  for  the  state  to  produce  the 
■Iiirt  worn  by  accused  when  he  was  arrested 
shortly  after  the  homicide  to  show  there  was 
so  blood  o&  it. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Buss  Avery,  Judge. 

Jose  Bomero.  was  convicte;4  of  murder  in 
fbe  second  degree,  and  he  appeals  from  the 
Judgment,  and  from  the  order  denying  bis 
motion  for  a  new  trial.    Affirmied. 

A.  Orflla,  Ernest  B.  Orfila,  and  Bobert  J. 
Adcock,  all  of  Ix>s  Angeles,  for  appellant 

U.  S.  Webb,  Atty.  Qen.,  and  John  W.  Malt- 
man,  Deputy  Atty.  Gen.,  for  the  People. 


BOMEBO 
P.) 

CBAIO,  J.  Defendant  ai^>eals  from  a  Judg- 
ment upon  a  verdict  of  guilty  of  murder  In 
the  second  degree  and  from  an  order  denying 
his  motion  for  a  new  trial.  The  evidence 
sutstantially  establishes  the  following,  among 
other  facts:  On  a  Saturday  night  and  Sun- 
day morning  a  dance  was  given  at  the  house 
of  Emilio  Duran,  at  I<ankershim.  The  mem- 
bers of  the  party  consumed  a  considerable 
amount  of  intoxicating  liquor,  and  on  Sunday 
morning,  as  the  dancers  were  leaving,  a  dis- 
pute arose  between  one  Reza  and  one  Dalgado. 
During  the  difficulty,  which  appears  to  have 
been  more  or  less  of  a  free-for-all  fight,  Kmi- 
Uo  Duran  received  a  knife  wound  from  which 
he  shortly  afterward  died.  The  defendant 
was  observed  by  witnesses  brandishing  a 
knife  at  the  door  of  the  Duran  home,  at 
-which  time  he  made  the  statement  that  he 
would  permit  no  one  to  leave  the  house.  This 
was  shortiy  preceding  tbe  time  that  the  de- 
ceased was  stabbed.  It  was  testified  also 
that  the  defendant  stabbed  Juan  Duran,  the 
father  of  the  deceased,  and  another  party 
named  Escarzlga. 

[1]  It  is  not  contended  that  tbe  evidence 
was  Insufficient  to  sustain  tbe  verdict,  but 
the  appeal  is  based  upon  several  alleged  er- 
rors, first  of  which  is  that  the  court  restrict- 
ed the  testimony  of  character  witnesses,  re- 
fusing to  permit  them  to  state  the  defend- 
ant's reputation  for  truth,  honesty,  and  in- 
tegrity. This  ruling  by  the  court  was  a  prop- 
er one.  People  v.  Cowglll,  93  Cal.  596, 29  Pac 
228,  land  Pec^le  v.  Fair,  43  Cal.  137. 

[2]  Maria  Salisado  was  called  as  a  witness 
on  behalf  of  the  defendant.  On  cross-exami- 
nation she  was  asked  whether  or  not  upon  a 
certain  occasion  subsequent  to  the  killing,  her 
mother  did  not  tell  her  that  Jose  Bomero  took 
a  large  knife  with  which  he  used  to  Idll  hogs 
to  the  dance.  This  was  objected  to  upon 
cross-examination,  and  the  objection  was 
overruled.  The  witness  answered  the  ques- 
tion. It  cannot  be  said  that  the  court's  rul- 
ing upon  this  was  prejudicial,  even  though 
erroneous,  because  almost  the  Identical  ques- 
tion was  asked  in  another  part  of  the  cross- 
examination,  and  an  answer  permitted  by  the 
defendant  without  objection.  This  question 
was  as  follows: 

"Did  not  your  mother  state,  in  your  pres- 
ence, on  the  23d  of  August,  1921,  the  time 
which  I  have  mentioned,  that  .ToBe  Bomero  took 
tbe  knife  which  he  had  in  the  house  and  used 
to  kill  bogs,  to  the  dance  with  him  that  night?" 

[3, 4]  It  is  urged  that  tbe  court  erred  in  al- 
lowing an  amendment  of  the  record  of  the 
dally  transcript  of  testimony  to  supply  some 
language  wbich  the  reporter  had  omitted. 
The  matter  was  one  entirely  within  the 
court's  own  knowledge,  the  evidence  having 
been  received  in  Its  presence,  and  it  was  not 
necessary  to  call  any  witnesses  to  testify  con- 
cerning the   matter   before   the   order   was 
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made.  Tbe  notes  of  tbe  staortband  reporter 
and  bis  transcript  made  from  tbem  are  only 
prima  facie  evidence  of  tbe  testimony.  Sec- 
tion 273,  Code  Civ.  Proc.  It  Is  the  duty  of 
the  Jndge  to  make  the  record  contain  the  lan- 
guage used.  This  was  directly  decided  In 
People  V.  Cox,  76  Cal.  281,  18  Pac.  332,  con- 
cerning the  Instructions  and  the  same  prin- 
ciple applies  to  the  testimony. 

[B]  ObjectlMi  Is  made  to  several  rulings  of 
the  court  on  the  taking  of  the  testimony  of 
the  witness  Krause.  As  to  those  pertaining 
to  questions  on  direct  examination,  the  objec- 
tions ursed  upem  appeal  were  not  stated  when 
the  questions  were  asked  and  the  court's  rul- 
ing made.  The  same  witness  was  called  by 
the  prosecution  in  rebuttal,  and  was  shown  a 
sliirt  This  he  testified  was  the  one  wWch 
defendant  was  wearing  when  he  was  arrestea 
aocm  after  the  homicide.  To  this  evidence 
objection  was  made  that  it  was  not  proper  as 
rebuttal.  Tbe  defendant  had  testified  that 
during  the  fight  he  had  been  wounded  in  sev- 
eral places,  and  had  bled  a  great  deal.  The 
shirt  was  offered  to  rebut  this  testimony. 
For  that  purpose  It  was  competent  and  rel- 
evant The  fact,  if  it  were  one,  that  there 
were  no  bloodstains  oa  it  would  be  a  matter 
to  be  weighed  by  tbe  Jury  in  determining 
whether  or  not  the  defendant's  statements 
about  having  lieen  injured  were  true.  How- 
ever, if  it  had  such  stains,  this  would,  of 
course,  corroborate  bis  testimony. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 


We      concur: 
WOBKS,  J. 


FINIiATSON,      P.      J.; 


(57  Gal.  App.  Te») 
WALL  V.  HUNTER  et  al.     (CIv.  4218.) 

(District  Court  of  Appeal,  Fhrst  District,  Di- 
vision 2,  California.    May  22,  1922.) 

1.  Costs  9=3l  12(2)— Demand  for  security  from 
nonresident  plaintiff  sufficient,  though  not 
filed  and  though  after  demurrer  and  answer. 

Demand  for  security  for  coats  from  a  non- 
resident plaintiff  is  sufficient,  though  not  filed 
in  the  action  and  though  made  after  demurrer 
and  answer,  there  being  no  requirement  to  the 
contrary  in  Code  Qv.  Proc.  Si  1036,  1037. 

2.  Appeal  aad  error  «=>  1 024(3)— Finding  on 
question  of  fact  of  nonresldence  for  purpose 
of  seoarlty  for  oasts  not  disturited. 

The  finding  by  the  trial  court  on  tbe  ques- 
tion of  fact  of  nonresidence  of  plaintiff  for 
purpose  of  security  of  costs  cannot  be  dis- 
turbed on  appeal. 

Appeal  from  Superior  Court,  Riverside 
Oounty ;  Wm.  H.  Dehy,  Judge. 

Action  by  Sarah  J.  Wall  against  J.  George 
Hunter  and  others.  From  judgment  of  dis- 
missal, plaintiff  appeals.     Affirmed. 

See,  also,  199  Pac.  776;   200  Pac   929. 


D.  B.  Chapin,  Lee  B.  Taylor,  and  Jamea 
L.  King,  all  of  Los  Angeles,  for  appellant. 

A.  Aird  Adair,  of  Riverside,  tor  respond- 
ents. 

NOURSE,  J.  This  la  an  appeal  by  plain- 
tiff from  a  Judgment  dismissing  her  action 
as  to  the  defendant  John  J.  Wall,  upon  the 
ground  that  she  had  failed  to  comply  with 
a  demand  for  security  for  costs  in  tbe  ac- 
tion, she  being  a  nonresident  of  the  state. 
The  action  was  commenced  on  August  19, 
1919,  by  plaintiff  against  three  defendants. 
Himter,  Wail,  and  Winder,  diarglng  tbem 
with  alioiating  the  affections  of  her  hus- 
band and  in  procuring  him  to  make  a  will 
disinheriting  her.  Summons  was  served  up- 
on the  defendant  Wall  while  he  was  in  at- 
tendance upon  the  superior  court  In  River- 
side county  diurlng  the  progress  of  i^alntifl's 
contest  of  the  will  of  her  husband.  On  May 
5,  1920,  the  defendant.  Wall,  served  and  filed 
hia  special  appearance  in  this  action  and  at 
the  same  time  gave  notice  of  motion  to 
quash  tbe  service  of  eiunmons,  upon  the 
ground  that  he  was  a  resident  of  the  state 
of  Nevada  and  was  served  while  in  attend- 
ance upon  tbe  court  as  a  suitor  and  party 
interested  in  said  proceedings  and  as  a  wit- 
ness thereat  On  the  same  day  the  defendant 
Wall  served  and  filed  a  demurrer  to  plain- 
tiff's complaint,  upon  the  sole  ground  that 
the  trial  court  had  no  Jurisdiction  of  the  de- 
fendant. The  motion  to  quash  was  granted 
and  the  demurrer  sustained.  Tbe  plaintiff 
thereupon  sued  out  a  writ  of  certiorari  to 
review  these  orders,  and,  on  July  19,  1920, 
the  District  Court  of  AK)eal  of  the  Second 
district,  Division  2,  ruled  that,  by  the  filing 
of  the  demurrer  to  the  complaint,  the  de- 
fendant. Wail,  had  submitted  his  person  to 
the  Jurisdiction  of  the  court  and  that  it 
was  error  to  grant  the  motion  and  sustain 
his  demurrer  It  was  held,  however,  that, 
as  plaintiff  had  an  adequate  remedy  by  ap- 
peal, certiorari  would  not  lie,  and  ficcording- 
ly  the  writ  was  discharged.  Thereafter  the 
matter  was  again  brought  l>efore  the  superi- 
or court  and,  on  January  13,  1921,  the  court 
made  an  order  setting  aside  its  previptis 
ruling  and  overruled  the  demurrer  and  grant- 
ed this  defendant  20  days  in  which  to  an- 
swer the  complaint  On  January  22,  1921, 
this  defendant  served  on  the  plaintiff  a  de- 
mand for  security  for  coats,  in  accordance 
with  the  provisions  of  section  1036,  Code  of 
Civil  Procedure,  based  upon  the  ground  that 
she  was  a  nonresident  of  the  state.  As  tbe 
plaintiff  failed  to  comply  with  the  demand 
in  the  30  days  allowed  by  section  1037,  this 
defendant,  on  February  25,  1921,  served  and 
filed  his  notice  of  motion  to  dismiss  the  ac- 
tion. This  motion  was  granted  some  four 
months  later,  on  June  29, 1921,  and  ^dgment 
followed  dismissing  the  action  as  to  defend- 
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In  this  Judgment  tbe  trial  court  y  signee  the  riglit  to  penalty  accrnlnK  mibseiiuent 

to  tbe  date  of  assignment,  under  St.  1919,  p. 
294  (Deering's  Gen.  Law*  Supp.  1921,  Act  No. 
2142b). 


ant,  Wan. 

found  as  a  matter  of  fact  that  the  plaintiff 
had  failed  and  neglected  to  file  an  under- 
taking'within  the  time  allowed  by  the  stat- 
ute and  that  none  had  been  filed  at  the  time 
of  the  Judgment,  and  that  the  plaintiff  was 
in  fact  a  nonresident  of  the  state  at  the  time 
of  the  institution  of  the  action.  It  is  from 
this  Judgment  that  tbe  appeal  Is  prosecuted. 

The  points  urged  by  appellant  are  (1)  that 
the  defendant.  Wall,  having  answered  the 
complaint  by  filing  a  general  d»nnrrer  and 
afterwards  an  answer  thereto,  waived  his 
right  to  make  a  demand  for  security  for 
costs ;  (2)  that  the  court  erred  in  dismissing 
the  action  because  the  plaintiff  was  in  fact 
a  resident  of  the  state  of  California;  and 
(3)  that  the  court  erred  in  dismissing  the 
action  because  the  demand  for  costs  was  not 
"filed"  in  the  action. 

[1 , 2]  As  to  i>olnts  1  and  3,  it  is  sufficient 
to  refer  to  the  statute,  sections  1036  and 
1037,  Code  of  Civil  Procedure.  These  sec- 
tions do  not  require  that  the  demand  for 
costs  be  filed  or  that  it  be  made  and  served 
upon  the  plaintiff  before  demurrer  or  an- 
swer. As  to  the  second  point  urged,  it  is 
Buflfldent  to  say  that  the  question  whether 
the  idaintiff  was  in  fact  a  nonresident  of  the 
state  was  the  very  question  which  the  trial 
court  was  called  upon  to  decide  and,  having 
found  that  she  was  a  nonresident,  the  Judg- 
ment cannot  be  disturbed. 

Judgment  afitrmed. 


We  concur: 
VANT,  J. 


LANGDON,  P.  J.;    STURTE- 


(67  Cal.  App.  6$1) 
MARTIN  V. 


QOINQ.     (Civ.  3768.) 


(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    May  8,  1922.) 

1.  Assignments  ®=3l34 — On  denial  of  assign- 
ment In  action  on  labo^  elalms,  burden  on 
asslgnes  to  show  assignment  In  writing. 

Where,  in  an  action  by  the  assignee  of  la- 
bor claims,  the  answer  denied  tbe  allegations 
made  in  tlie  complaint  as  to  tbe  assignments, 
tbe  effect  of  such  denial  was  to  place  tlie  bur- 
den npon  plaintiff  to  show  assignments  made  in 
accordance  with  the  requirements  of  Civ.  Code, 
S  955,  providing  that  no  assignment  of  wages 
shonld  be  valid  unless  made  in  writing  by  tbe 
person  by  whom  the  wages  were  earned. 

2.  Master  and  servant  $=>83  —  Penalty  wages 
stopped  by  action. 

Under  St  1919,  p.  294  (Deering's  Gen. 
Laws  Supp.  1921,  Act  No.  2142b),  "penalty 
wages"  stopped  running  upon  tbe  commence- 
ment of  an  action  to  collect. 

3.  Assignments  «=»80— Penalty  wages  not  pre- 
served after  assignment  of  claim. 

An  assignment  of  a  labor  claim  does  not 
carry  with  it  and  preserve  in  favor  of  the  as- 


Appeal  from  Superior  Court,  Tulare  (boun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  J.  C.  Martin  against  J.  S.  Go- 
ing. Blfom  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Nowell  &  Moran,  of  Tulare,  and  Lambert 
son  &  Lamberson,  of  Visalia,  for  appellant 

A.  P.  Harris  and  Bums  &  Watkins,  all  of 
Fresno,  for  resixnident. 

JAMES,  J.  The  appeal  in  this  case  was 
taken  from  a  Judgment  for  the  sum  of  $485.- 
30  entered  against  appellant 

Plaintiff  alleged  In  his  complaint  that  he 
had  acquired  by  assignment  three  claims 
for  farm  labor  performed  by  individuals  up- 
pn  the  ranch  of  appellant.  He  alleged  that 
one  Martin  performed  labor  from  July  11  to 
August  5,  1920,  at  the  reasonable  value  of 
$81.40;  that  one  C^ark  performed  labor  from 
July  4  to  August  5,  1920,  at  the  value  of 
$68 ;  and  one  Long  performed  labor  from  the 
3l8t  of  May  to  August  5,  1920,  at  the  rea- 
sonable value  of  $115.40.  These  claims  to- 
taled the  sum  of  $264.80.  The  difference 
between  this  amount  and  the  amount  for 
which  Judgment  was  awarded  is  maile  up  of 
sums  which  the  court  assessed  as  penalties 
because  of  the  failure  of  appellant  to  pay 
the  wages  on  demand.  Preliminarily  it  is 
worth  while  to  state  that,  upon  the  face  of 
the  record,  a  fair  inference  is  indicated  that 
the  plaintiff  here  acquired  the.se  claims  for 
the  purpose  of  making  collection  of  them. 
The  transaction  in  that  light  would  be  a 
perfectly  legitimate  and  legal  one,  but  It  is 
somewhat  remarkable  that,  as  these  claims 
in  their  several  original  amounts,  and  in- 
cluding any  penalty  thit  might  be  imposed 
were  each  within  the  Jurisdiction  of  the 
Justice's  court,  they  were  lumped  together  so 
that  the  alleged  assignee's  demand  brought 
the  amount  within  the  Jurisdiction  of  the  su- 
perior court.  Instead  of  trying  the  actions 
in  the  Justice's  court,  where  a  speedy  trial 
could  be  had,  and  a  prompt  disposition  of  the 
matters  be  made  in  the  superior  court  in  the 
event  of  an  appeal  thereto,  the  claimants 
have  chosen  to  put  the  controversy  In  a  po- 
sition where  It  has  necessarily  been  attend- 
ed by  largely  increased  expenses  for  print- 
ing and  other  costs,  and  added  delay  before 
final  determination  Is  reached.  However, 
the  controversy  has  been  brought  here,  and 
the  questions  presented  will  be  fully  con- 
sidered. 

[1]  Among  other  contentions  made  appel- 
lant Insists  that  no  right  is  shown  In  the 
plaintiff  to  recover  because  no  valid  asslgn- 
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ment  was  proved  to  have  been  exeented  by 
the  three  original  claimants.  In  this  con- 
nection section  955  of  the  Civil  Code  Is 
dted,  which  expressly  provides  that — 

'Vo  asBignment  of,  or  order  for,  wages  or  sal- 
ary shall  be  valid  nnlesa  made  In  writing  by 
the  person  by  whom  the  said  wages  or  salary 
are  earned.    •    •    *  •» 

The  defendant  in  his  answer  spedflcally 
denied  tlie  allegations  made  in  the  com- 
I>lalnt  as  to  the  assignments,  and  the  effect  of 
such  denial  was  to  place  the  burden  up<m 
the  plaintiff  to  show,  by  legal  evidence,  as- 
signments made  In  accordance  with  the  re- 
quirements of  tlie  Code  provlsloD.  That 
such  a  denial  In  the  answer  was  sufldent  to 
put  In  issue  the  sufficiency  of  the  assign- 
ments Is  established  by  the  cases  of  Walie- 
fleld  V.  Greenhood,  29  Cal.  597,  and  Fe^iey 
V.  Howard,  79  Cal.  625,  at  page  535,  21  Pac. 
984,  4  L.  R.  A.  826,  12  Am.  St  R^.  162. 
These  decisions  also  hold  that,  where  th6 
Issue  of  the  statute  of  frauds  is  made,  plain- 
tiff must  prove  a  sufficient  contract,  and  it 
Is  declared  that  this  can  "be  done  only  by 
the  production  of  proof  of  the  execution  and 
contents  of  the  written  agreement,  or  some 
note  or  memorandum  thereof  executed  ac- 
cording to  the  provisions  of  the  statute  of 
frauds."  See,  also,  Jonas  v.  Field,  83  Ala. 
445,  3  South.  893;  Brown  on  Statute  of 
Frauds  (5th  Ed.)  i  535;  Card  v.  Ramos,  23 
Cal.  App.  803,  138  Pac.  108.  Re^>ondent 
replies  to  this  contention  with  the  argu- 
ment that,  as  the  assignors  were  permitted 
without  (M)]ection  to  answer  general  ques- 
tions in  the  affirmative  as  to  whether  they 
had  assigned  their  claims  to  the  plaintiff.  It 
Is  now  too  late  to  question  the  sufficiency 
of  the  proof.  Defendant  was  entitled  to 
rest  upon  bis  answer  raising  the  Issue,  and 
to  require  that  the  plaintiff  establish  the 
assignments  by  legal  evidence,  and  that,  as 
the  authorities  cited  hold,  could  only  be 
done  by  the  production  of  a  writing  prop- 
erly executed,  or  at  least  proof  that  one  had 
been  so  made.  Respondent's  argument 
would  be  sound  were  the  situation  one  where 
witnesses  had  testified  without  objection 
that  written  assignments  had  been  made ;  in 
that  case  the  opposite  party  could  not  be 
afterwards  heard  to  complain  because  the 
writings  had  not  been  produced.  The  mere 
statement  of  the  witnesses  that  each  had 
assigned  his  claim,  without  stating  the  man- 
ner In  which  that  assignment  was  made,  fell 
short  of  establishing  the  fact  In  the  required 
manner. 

While  the  conclusion  expressed  on  the  con- 
tention Just  discussed  is  determinative  of 
this  appeal.  In  view  of  the  fact  that  further 
proceedings  may  be  had  It  will  be  advisable 
to  consider  other  objections  which  have  been 
urged. 

Appellant  argues  that  the  evidence  was  in- 


sufficient to  show  that  any  contractual  re- 
lation existed  between  the  d^endant  and 
the  alleged  assignors  of  the  plaintiff,  This 
contention  must  be  considered  In  the  light 
of  the  evidence  which  Is  most  favorable  to 
plalntUTs  case. 

It  appears  that  two  men.  Bunch  and 
Barnes,  on  the  1st  of  April,  1920,  entered  In- 
to a  contract  with  the  defendant,  who  was 
the  owner  of  a  ranch,  whereby  they  agreed 
to  crop  the  ground  and  receive  one-fialf  of 
the  proceeds  as  compensation.  Und^  that 
contract  they  were  to  pay  all  expenses  ex- 
cept for  "power."  Barnes  and  Bunch  did 
not  work  harmoniously,  and  on  the  4tli  day 
of  May,  Barnes  having  retired  from  the  con- 
tract with  the  consent  of  the  owner  of  the 
ranch.  Bunch  arranged  with  the  defendant 
to  iiroceed  with  the  growing  and  harvesting 
of  the  crop  of  hay.  Bunch  testified  that  the 
original  agreement  was  Mitlrely  abrogated 
and  that  the  defendant  agreed  from  then  oo 
to  pay  all  expenses  Incident  to  the  growing 
and  harvesting  of  the  crop,  and  that  for  his 
services  Bunch  was  to  have  one-half  of  that 
crop  less  the  cost  of  producing  the  whole. 
He  stated  that  he  was  under  the  direction 
of  the  defendant  as  to  the  manner  in  which 
the  crop  was  to  be  grown  and  that  he  per- 
formed his  part  of  the  agreement  and  re- 
mained on  the  ranch  until  the  hay  was  bar- 
vested,  baled  and  stacked;  he  testified  that 
he  gave  written  orders  <mi  the  defendant  for 
the  payment  of  claims  of  laborers,  which 
were  honored  up  to  the  time  that  the  three 
assignors  of  the  plaintiff  who  had  been  em- 
ployed by  Bunch  on  defendant's  ranch, 
asked  to  be  paid.  It  appeared  by  his  testi- 
mony that  he  had  received  no  part  of  the 
hay,  and  that  (he  mattw  of  adjusting  his 
own  claim  remained  open.  Without  making 
any  further  statement  of  the  evidence.  It 
has  already  appeared  that  there  was  some 
substantial  evidence  upon  which  the  trial 
court  might  properly  oondnde  that,  after 
the  making  of  the  agreement  between  Bunch 
and  the  defendant,  and  after  Barnes  left  the 
ranch.  Bunch  became  the  agent  of  the  de- 
fendant In  the  matter  of  hiring  men  to  care 
for  and  harvest  the  hay  crop.  The  testi- 
mony of  the  defendant,  from  which  It  would 
appear  that  Bunch  did  not  act  as  his  agent, 
but  that  he  (the  defendant)  advanced  to 
Bunch  as  a  loan  various  sums  of  money, 
created  a  conflict  which  It  was  the  trial 
court's  duty  to  resolve,  and  as  to  which  this 
court  has  no  concern. 

[2, 3]  Another  contention  made  by  appel- 
lant Is  that  the  court  erred  in  allowing  re- 
covery for  additional  sums  as  penalties  for 
nonpayment  of  the  alleged  wages.  In  the 
Statutes  of  1919,  p.  294  (Deerlng's  General 
Laws,  1921  Supplement,  p.  1552),  It  Is  pro 
vided  that,  as  to  an  employee  not  working 
under  a  written  contract  for  a  definite  peri- 
od, bis  wages  Ehall  become  due  and  payable 
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not  later  than  T2  hoora  after  termination  of 
tbe  emidoyment,  and  that  (section  5),  where 
an  employer  villfnlly  tails  to  pay  audi 
wages,  "as  a  penalty  for  sndi  nonpayment 
the  wages  or  compensation  of  snch  em- 
ployees shall  continue  from  the  dne  date 
thereof  at  the  same  rate  until  paid,  or  im- 
til  an  action  therefor  shall  be  commenced; 
provided,  that  in  no  case  shall  anch  wages 
continue  for  more  than  thirty  days.  •  •  •  " 
To  this  point  appellant's  argumoit  consists 
mainly  of  the  assertion  that  the  poialty 
could  not  be  collected  because  appellant  was 
not  shown  to  have  employed  plalntHTs  al- 
leged assignors.  That  question  is  necessari- 
ly determined  by  what  has  b^en  last  stated 
in  the  foregoing.  However,  attenticm  should 
be  called  to  the  fact  that,  while  the  court 
allowed  as  a  penalty  on  eadi  claim  a  sum 
equal  to  30  days'  wages,  it  appeared  that  the 
original  complaint  herein  was  filed  on  Au- 
gust 24,  1920,  and  all  of  the  amounts  al- 
leged to  be  owing  were  alleged  to  have  ao- 
crucd  on  August  6,  1920.  Furthermore,  the 
court,  referring  to  the  assignment,  found 
only  that  such  assignment  had  been  made 
"prior  to  the  commencement  of  the  action." 
These  facts  suggest  two  questions,  which 
may  be  thus  answered:  (1)  ITnder  the  terms 
of  the  statute  the  "penalty  wagea^  would 
stop  running  upon  the  commencement  of  an 
action  to  collect  the  same,  where  the  action 
Is  brought  by  an  original  claimant.  But  19 
days  elapsed  between  the  cessation  of  labor 
and  the  commencement  of  the  action;  hence 
In  no  event  could  there  be  a  thirty-day  pen- 
alty allowed.  (2)  An  assignment  of  a  labor 
claim  cannot  carry  with  it  and  preserve  in 
favor  of  the  assignee  the  right  to  a  penalty 
accruing  subsequent  to  the  date  of  the  as> 
signment.  For  aught  that  appears  in  the 
findings  of  the  court,  the  assignment  may 
have  been  made  on  any  day  subsequent  to 
the  cessation  of  work.  For  the  various  rea- 
sons expressed  it  is  dear  that  tbe  judgment 
cannot  be  sustained. 
The  Judgment  is  reversed. 

We  ocncur:    CONRBT,  P.  J.;   SHAW,  J. 


(57  Cal.  App.  758) 
SANDOVAL  V.  8ALAZAR.     (Civ.  4219.) 

(District  0>art  of  Appeal,  First  District,  Di- 
vision 2,  CMlfomia.  May  22,  1922.  Bear- 
ing Denied  by  Supreme  Coart  July  20,  1922.) 

I.  Appeal  and  error  ®=3933(l)— Order  denying 
motion  for  new  trial  presumed  correct. 
Where  the  record  showed  that  a  notice  of 
intention  to  move  for  a  new  trial  was  served 
and  filed,  but  did  not  show  that  the  motion  was 
ever  made,  or,  if  made,  what  evidence  was  in- 
troduced to  support  it,  an  order  denying  the 
motion  is  presumed  to  be  correct. 


2.  Reference  «=> 1 03 (I)— Statutory  nodee  of 
attacking  referee's  report  and  •■bsequeat 
Jndgmant  referred  to. 

The  only  statutory  modes  of  attaclc  on  the 
report  <^  the  referee  and  a  Judgment  enter- 
ed pursuant  to  snch  a  report  is  that  provided 
under  Oode  Oiv.  Proc.  {J  473,  668-^63a,  or 
666-660. 

3.  Appeal  and  error  «=»  1 044— Stipulation  for 
reference  not  indorsed,  filed  until  after  en> 
try  of  Jnilgnient,  held  not  to  warrant  re- 
versal. 

The  fact  that  a  referee  was  appointed  by 
the  court  on  a  stipulation  of  the  -  attorneys 
which  was  not  indorsed,  filed  by  tbe  clerk  until 
after  the  referee  bad  made  his  report  and  the 
court  had  entered  Judgment,  did  not  warrant  a 
reversal  of  the  Judgment. 

4.  Reference  «=>2,  99(1)— Statute  relating  to 
trial  by  referees  held  constitutional. 

C!ode  (3v.  Proc  U  63S-645,  relating  to 
trials  by  referees,  is  not  violative  of  Const,  art. 
6,  {  1'^  as  the  referee's  report  may  be  ac- 
cepted or  rejected  by  the  trial  court  which 
renders  the  Judgment 

Appeal  from  Superior  <3ourt,  Los  Angeles 
Ckmnty;   Charles  S.  Bumell,  Judge. 

Action  by  A.  Sandoval  against  L.  M.  Sal- 
azar.  Judgment  for  plaintiff,  and  defendant 
appeals.    Afllrmed. 

J.  M.  Chatterson,  of  Los  Angeles,  for  appel- 
lant. 

Schmidt  &  Rlgglns,  of  Los  Angeles,  for  re- 
spondent. 

STUBTBVANT,  J.  Onie  plaintiff  brought 
ah  action  in  conversion  against  the  defend- 
ant, he  obtained  a  Judgment,  and  thereafter 
he  moved  for  a  new  trial  and  the  motion  was 
denied,  and  he  also  made  a  motion  to  vacate 
the  Judgment  and  that  motion  was  denied. 
After  the  Judgment  was  entered  and  before 
the  motion  for  a  new  trial  was  ruled  on  the 
trial  court  made  an  order  that  a  certain  stip- 
ulation and  the  report- of  a  referee  should  be 
filed  as  of  May  18,  1921,  one  weelc  before 
the  judgment  was  ordered.  The  def«idant 
served  a  paper  purporting  to  be  a  notice  of 
appeal  from  each  and  all  of  said  determina- 
tions, including  the  judgment  and  each  of 
said  orders.  The  appeal  was  taken  under 
the  provisions  of  section  953a  of  the  Code  of 
C!lvll  Procedure.  The  appellant  has  brou^t 
up  the  clerk's  transcript,  but  has  not  brought 
up  a  transcript  of  the  reporter's  notes  or  any 
pai)er  purporting  to  be  a  bill  of  exceptiona 
On  the  5th  day  of  January,  1921,  Carroll  Al- 
ien, Esq.,  as  attorney  for  plalntifT,  and  Frank 
P.  Jenal,  Esq.,  as  attorney  for  defendant,  en- 
tered into  a  stipulation : 

"Whereas  tbe  issues  of  fact  raised  by  the 
complaint  and  answer  in  this  case  requires 
the  examination  of  long  accounts  on  both  sides; 
and  whereas,  the  parties  hereto  desire  a  ref- 
erence made  to  enable  the  court  to  determine 
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said  action  as  provided  for  !n  sectioos  638  and 
6S9  of  the  Code  of  dvil  Procedure  of  the  state 
of  California:  Now,  therefore,  it  is  hereby  stip- 
ulated that  an  order  may  be  entered  herein 
appointing  W.  J.  Palethorpe  as  referee  to  bear 
and  report  upon  the  facts  involving  such  ac- 
counting 80  raised  by  the  complaint  and  answer 
herein." 

On  that  date  there  was  indorsed  on  the 
foot  of  said  stipulation  the  following: 

"So  ordered.  John  W.  Shenk,  Judge.  Janu- 
ary 6,  1921." 

The  paper  was  filed  May  18, 1921.  On  June 
27, 1921,  an  order  was  made  as  follows : 

"It  appearing  to  the  .court  that  the  stipulation 
for  the  order  of  reference  herein  and  the  order 
of  reference  based  thereon,  together  with  a  re- 
port and  findings  of  the  referee  were  filed  with 
the  clerk  of  this  court  on  May  18,  1921,  and 
that  by  an  oversight  the  same  bear  no  filing 
date  or  mark  of  said  clerk,  and  that  the  same 
have  not  been  formally  filed:  It  is  hereby  or- 
dered that  the  clerk  is,  be,  and  is  hereby  direct- 
ed to  file  said  stipulation,  order  of  reference 
and  said  report  and  findings  of  the  referee  as 
of  date  May  18,  1921." 

A  report  of  a  referee  is  set  forth  in  the 
transcript,  and  is  marked  filed  May  18,  1921. 
On  May  3,  1921,  the  saine  attorneys  entered 
into  a  stipulation  filed  on  that  day,  which 
provided,  among  other  things: 

"That  each  of  said  parties  waives  his  right 
to  appeal  from  the  findings  of  the  said  referee 
and  the  judgment  entered  herein." 

The  Judgment  entered  May  26,  1921,  con- 
tains the  following  recitals: 

.  "The  issues  of  fact  in  this  case  having  been 
referred  to  W.  J.  Palethorpe  and  said  referee 
having  heard  evidence  thereon  and  having  filed 
ms  report  herein,  and  it  having  been  stipulated 
by  the  parties  to  this  action  that  the  same 
should  be  accepted  as  final,  and  findings  having 
been  waived  by  stipulation  and  said  matter 
coming  on  regularly  to  be  heard  this  day  upon 
motion  of  Carroll  Allen,  Esq.,  attorney  'for 
idaintifl,"  etc. 

[1,  2]  The  appellant  vigorously  attacks  the 
above  stipulations.  In  making  his  attacks 
be  has  not  followed  any  rule  of  practice  that 
authorizes  blm  to  have  a  hearing  In  this 
court.  Secondly,  even  though  be  had  done  so 
as  a  matter  of  substantive  law  bis  attack  Is 
without  merit  Addressing  ourselves  to  the 
former  proposition  first,  it  Is  clear  that  by 
reason  of  a  recital  In  the  Judgment  this  court 
must  assume  that  the  Judgment  was  based, 
at  least  In  part,  on  a  report  of  W.  J.  Pale- 
thorpe as  referee  but  whether  such  reference 
was  made  by  any  stipulation  or  by  the  above 
stipulation  does  not  appear.  The  record  be- 
fore ns  shows  that  a  notice  of  intention  to 
move  for  a  new  trial  was  served  and  filed, 
but  the  record'  does  not  show,  excepting  by 


inference,  that  the  motion  was  ever  made^ 
or.  If  made,  on  what  grounds  it  was  made  or 
what  evidence  was  Introduced  In  support  of 
the  motion.  '  The  only  additional  material 
contained  In  the  record  regarding  that  mo- 
tion is  that  an  order  was  made  July  7,  1921, 
denying  a  motion  for  a  new  trlaL  We  must 
presume  that  the  motion  was  Improperly 
made  or  Improperly  supported,  and  that  the 
order  denying  the  same  was  properly  made. 
The  nunc  pro  tunc  order  above  set  forth  la 
regular  on  Its  face,  and  there  Is  nothing  in 
the  record  before  us  to  show  that  the  recitals 
contained  in  it  are  not  true  and  correct,  and 
we  must  presume  that  tbey  are  what  they 
purport  to  be.  On  July  1,  1921,  the  defend- 
ant gave  notice  that  he  would  move  the 
court  to  vacate  the  order  of  June  27,  1921. 
The  transcript  contains  the  defendant's  af- 
fidavit made  on  the  30tb  day  of  June,  1921. 
Assuming  tor  the  purposes  of  argument  that 
said  aflldavit  was  used  to  support  the  motion 
noticed  for  hearing,  there  Is  nothing  in  the 
aflldavit  showing  or  tending  to  show  that  the 
recitals  contained  In  the  nunc  pro  tunc  or- 
der are  not  true  and  correct  The  -same  no- 
tice and  affidavit  purport  to  make  an  attack 
on  the  report  of  the  i«feree  and  on  the  Judg- 
ment Such  practice  is  not  authorized  In 
this  state.  The  appellant  did  not  make  bis 
attack  under  sections  473,  663-663a,  or  656- 
660  of  the  Code  of  Civil  Procedure.  Ko  oth- 
er modes  of  attack  are  provided  by  our  stat- 
utes. 

13J  Assuming  that  tbe  judgment  was  based 
on  the  report  of  W.  J.  Palethorpe  as  referee; 
that  the  referee  was  ai^ointed  by  the  trial 
court  on  a  stipulation  of  the  attorneys ;  that 
the  stipulation  of  the  attorneys  was  not  in- 
dorsed filed  by  the  clerk  until  the  referee  bad 
made  his  report  and  until  the  trial  court  bad 
entered  its  Judgment;  and  that  the  Judg- 
ment of  the  trial  court  was  entered  before 
the  report  of  the  referee  bad  been  indorsed 
by  the  clerk  with  the  filing  mark — said  facta, 
taken  singly  or  collectively,  are  of  such  a 
nature  as  not  to  warrant  a  reversal  of  the 
Judgment  by  this  court.  Coonan  v.  Loe- 
wenthal,  129  Oal.  197,  200,  61  Paa  910. 

[4]  Assuming  that  sections  638-645,  inclu- 
sive, of  the  Code  of  Civil  Procedure  provide 
that  a  referee  may  render  a  judgment,  the 
appellant  contends  that  such  provisions  of 
the  statute  are  unconstitutional  as  being  in 
violation  of  section  14,  article  6,  of  tbe  state 
Constitution.  The  vice  in  this  contention 
rests  in  tbe  assumption  on  which  It  is  based. 
A  referee  is  appointed  to  make  a  report.  The 
report  may  be  accepted  or  rejected.  In  any 
event  tbe  trial  court  renders  the  judgment 

No  error  is  made  to  appear  by  the  record 
presented  to  this  court  The  Judgment  ot 
the  trial  court  la  affirmed. 

We  concur:   LANGDON,  P.  J.;  NODRSSS.  J. 
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(68  CmI.  App.  83)      . 

PEOPLE  V.  NAVARETTE.    (Cr.  61 1.) 

(IMatriet  Conrt  of  Appeal,  Third  District, 
California.    June  2,  1922.) 

Homicide  €=9234(  I )— Evideaee  held  sufficient 
to  show  defendant  fired  the  shot  which  killed 
deceased. 
In  a  prosecution  for  the  murder  of  a  rail- 
road  brakeman   while  he   was   attempting   to 
eject   sereral  Mexicans  from  a  car  in  which 
they   were    riding,   eyidence   held  sufficient   to 
sustain  the  Jury's  finding  that  it  was  defend- 
ant who  fired  the  shot  which  killed  the  brake- 
man. 

Appeal  from  Superior  Conrt,  Sacramento 
Ooonty;   O.  P.  Vicini,  Judge. 

Tgnaslo  Navarette  was  convicted  of  mur- 
der in  the  second  degree,  and  be  ai^als 
from  the  Judgment  and  from  the  order  deny- 
ing Us  motion  for  a  new  trlaL    Affirmed. 

P.  H.  Johnson  and  M.  A.  Thomas,  botb  of 
San  Francisco,  for  appellant. 

n.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  6en.,  for  the  People. 

PINCH,.  P.  J.  The  defendant  appeals  from 
the  judgment  of  conviction  of  the  crime  of 
murder  of  the  second  degree  and  the  order 
denying  his  motion  for  a  new  trial. 

The  defendant  and  four  other  Mexicans 
and  three  white  men  were  riding  at  night, 
without  authority  or  permission,  In  an  open 
freight  car,  known  as  a  gondola  car,  attached 
to  a  Southern  Pacific  train.  A  brakeman  or- 
dered the  Mexicans  to  leave  the  train,  saying 
the  white  men  might  remain.  The  train  was 
moving  at  a  speed  of  about  six  miles  an  hour 
In  a  southerly  direction.  The  white  men  and 
one  of  the  Mexicans  were  at  the  west  side  of 
the  car  and  the  other  Mexicans  at  the  front 
At  the  time  of  the  shooting  the  brakeman 
was  standing  in  the  center  of  the  car.  Two 
of  the  white  men  testified  that  when  the 
brakeman  ordered  the  Mexicans  to  leave, 
those  in  the  front  of  the  car  moved  towards 
the  rear  past  the  brakeman,  but  that  the 
one  on  the  west  side  with  the  white  men 
did  not  change  his  position;  that  the  brake- 
man  then  fired  a  shot  over  the  head  of  the 
Mexican  who  had  refused  to  move,  where- 
xipon  one  of  the  Mexicans  who  were  mov- 
ing towards  the  rear  shot  the  brakeman 
from  a  distance  of  four  to  six  feet  away,  and 
that  at  the  time  the  brakeman  was  facing  the 
rear  end  of  the  car.  The  bullet  entered  the 
right  side  three  Inches  above  the  hip  bone 
and  ranged  slightly  backward  to  the  left 
side,  causing  death.  Alexander  Verdugo,  one 
of  the  Mexicans,  testified  that  the  Mexicans 
were  in  the  front  of  the  car  at  the  time  of 
the  shooting;  that  the  brakeman  shot  twice 
«ver  the  head  of  the  Mexican  wiio  was  at  the 
west  side  of  the  car,  and  that  thereupon  the 
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defendant  shot  the  brakeman ;  that  he  saw 
the  defendant  fire  the  shot  which  killed  the 
brakeman ;  that  the  witness  and  the  defend- 
ant immediately  jumped  off  the  car  and  left 
together;  that  as  they  were  walking  away 
the  defendant  said  he  had  shot  the  brake- 
man  and  hoped  he  would  die;  that  the  de- 
fendant said:  "I  wish  I  had  some  Mexican 
to  give  the  gun  to,"  and  then  threw  the  gun 
away.  The  defendant  testified  that  he  did 
not  shoot,  the  brakeman  and  did  not  know 
who  shot  him. 

The  only  ground  urged  for  a  reversal  la 
that  the  evidence  Is  insuflSdent  to  show  that 
the  defendant  fired  the  fatal  shot.  The  evi- 
dence is  so  clearly  sufficient  that  any  fur- 
ther discussion  of  the  matter  would  be  super- 
fluous. 

The  judgment  and  order  are  affirmed. 

We  concur:    HAKT,  J. ;  BUBNBTT,  J. 


(67  Cal.  App.  766) 
ESPONDA  V.  KELLY  et  al.     (CW.  4230.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  CaUfomia.     May  22,  1922.) 

1.  Animals  «=922— Substltntlon  of  bailee  held 
a  "novation." 

There  is  a  novation  within  Civ.  Code,  | 
1531,  whereby  one  becomes  a  substitute  for 
bailee  of  cattle  for  pasturage  where  he  re- 
ceives, the  animals  from  the  original  bailee, 
and  in  consideration  thereof  agrees  with  him 
to  return  them  to  the  bailor  upon  the  latter'* 
demand  in  consideration  of  bailor's  cancellation 
of  original  bailee's  obligation  and  bailor's  ac- 
ceptance of  the  substituted  bailee's  promise 
to  redeliver  in  lieu  of  such  obligation  of  the 
original  bailee. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.] 

2.  Adverse  possession  «=364— Limitations  do 
not  run  In  favor  of  substltate  bailee  holding 
property  In  reoognitlon  of  bailor's  right. 

Where  a  person  holds  property  as  substi- 
tute bailee  by  novation,  his  assertion  of  an  ad- 
verse daim  of  whidi  bafior  has  notice  may 
set  in  motion  the  statute  of  limitations  (Code 
Civ.  Proc.  I  838,  subd.  8,  and  section  339, 
snbd.  1),  but  so  long  as  he  holds  in  recognition 
of  bailor's  right  the  statute  will  not  run;  and 
the  rule  is  not  altered  merely  because  bailor 
assigns  the  property  after  the  substitution. 

Appeal  from  Superior  Court,  Eem  County; 
Howard  A.  Pealrs,  Judge. 

Action  by  Mary  Esponda  against  J.  J.  Kel- 
ly and  lone  Kelly.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  B.  Bealzley,  of  Bakersfield,  for  appel- 
lants. 

Dorrls  ft  Hendecson  and  Kaye  ft  Slemon, 
all  of  Bakersfield,  for  respondent 
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NOtTRSB,  T.  Action  for  damages  for  con- 
version. PlalntlS  recovered  Judgment,  and 
defendants  appeal.  The  case  comes  before 
this  court  on  the  Judgment  roll  alone;  no 
transcript  of  evidence  or  bill  of  exceptions 
baving  been  filed.  The  facts  as  found  by 
the  trial  court  are  that  at  all  times  prior  to 
September  5,  1917,  plaintiff's  husband,  Ber- 
nardo Esponda,  was  the  owner  of  and  en- 
titled, to  the  possession  of  certain  personal 
property,  to  wit,  nine  head  of  cattle,  which 
was  the  community  property  of  plaintiff  and 
her  husband ;  that  on  that  date  he  assigned 
to  plaintiff  as  her  separate  property  all  of 
his  right,  title,  and  Interest  therein,  together 
with  all  rights,  tlaims,  and  demands  grow- 
ing out  of  bis  previous  ownership  thereof; 
that  on  or  about  September  22,  1014,  plain- 
tUTs  assignor  placed  said  cattle,  which  were 
then  calves  of  approximately  one  year  of 
age,  in  the  care,  custody,  and  keeping  of  one 
Ansolabehere  as  a  bailee  for  hire  for  the 
purpose  of  pasturing  them,  and  Ansolabehere 
then  and  there  agreed  to  return  the  cattle 
to  plaintiff's  assignor  upon  demand.  Five 
days  later  "defendant  3.  J..  Kelly  took  and 
received  the  said  cattle  teom  the  possession 
of  the  said  Ansolabehere,  and  in  considera- 
tion thereof  the  said  J.  J.  Kelly  then  and 
there  promised,  undertook,  and  agreed  to 
and  with  the  said  Ansolabehere  to  return  and 
redeliver  said  cattle  to  the  said  Bernardo 
E)3ponda  upon  demand  of  said  Bernardo  Es- 
ponda In  consideration  of  the  cancellation  by 
said  Bernardo  Esponda  of  the  obligation  of 
said  Ansolabehere  to  redeliver  said  cattle  on 
demand  and  the  acceptance  by  said  Esponda 
of  the  promise  and  agreement  of  the  defend- 
ant J.  J.  Kelly  in  Ilea  of  and  as  a  subetltnte 
for  such  obligation  of  said  Ansolabehere;  and 
thereafter,  on  or  about  January  1,  1915,  said 
nisponda  ax^roved  and  ratified  the  agreement 
BO  made  by  the  defendant  J.  3.  Kelly  with 
the  said  Ansolabehere  and  accepted  the  same 
as  a  substitute  for  and  released  the  said 
Ansolabehere  from  and  canceled  the  obliga- 
tion of  said  Ansolabehere  to  redeliver  said 
cattle  to  said  Esponda  on  demand";  that 
thereafter,  and  on  or  about  September  27, 
1917,  after  receiving  the  assignment  referred 
to,  plaintiff  made  demand  upon  defendant 
J.  J.  Kelly  for  the  return  of  said  property, 
but  the  said  defendant  then  and  there  failed, 
refused,  and  neglected,  and  at  all  times  since 
has  continued  to  fail,  refuse,  and  neglect  to 
return  or  redeliver  said  property  or  any  part 
thereof  to  the  plalntifl  or  to  the  plaintiff's 
husbandi  and  aaid  Kelly  thereupon  converted 
said  property  and  the  whole  thereof  to  his 
own  use  and  benefit.  Defendants  pleaded 
that  the  action  was  barred  by  the  provisions 
of  section  ^8,  subd.  3,  and  section  339,  subd. 
1,  of  the  Code  of  Civil  i/rocedure,  prescrib- 
ing respectively  three  and  two  years  as  the 
period  of  limitation. 


[1, 2]  The  only  i>oInt  made  by  appdlant  la 
that  demand  for  the  return  of  the  property 
was  not  made  within  time;  that  the  time 
within  which  it  should  have  been  made  was 
coincident  with  the  period  provided  In  the 
statute  of  limitations  for  barring  the  action. 
There  la  no  merit  in  this  contention.  J.  J. 
Kelly's  possession  of  the  proi)erty  was  with 
the  consent  of  plaintUfs  assignor  and  under 
an  express  agreement  to  return  it  upon  de- 
mand. The  facts  shown  constitute  a  nova- 
tion (Civ.  Code,  i  1531;  Holera  v.  Cooper. 
173  CaL  259,  160  Pac.  231)  by  which  be  was 
substituted  for  the  original  bailee.  Any  as- 
sertion of  an  adverse  claim  by  appellant  J.  J. 
Kelly  of  which  respondent  or  her  assignor 
bad  either  actual  or  constructive  notice  may 
have  set  the  statute  in  motion,  but  so  long 
as  he  held  the  property  as  bailee  for  respond- 
ent or  her  assignor  and  recognized  that  rela- 
tion the  statute  would  not  run  in  his  favor. 
Estate  of  Bathgeb,  126  CaL  302,  57  Paa  1010. 
The  refusal  to  comply  with  respondent's  de- 
mand amounted  to  a  conversion  of  the  lurop' 
erty  and  a  cause  of  action  then  arose. 

Judgment  affirmed, 

STUUIEVAJ^T.  J.,  ooncun. 


(57  Cal.  App.  «4») 

ALVARADO  V.  SUNSET  SUPPER  CLUB 
atal.    (Civ.  3894.) 

(District  Court  of  Appeal,  Second  District,  Dl* 
vision  1,  California.    May  8,  1822.) 

1.  Jndgmeat  «=>I5&— Notloa  of  motloa  to  opra 
default  need  not  alleg*  particular  facta  to 
be  relied  oa. 

Notice  of  motion  to  open  default  under 
Code  Civ.  Froc.  f  478,  need  not  set  forth  a 
statement  of  the  particular  facts  on  whidi  de- 
fendants will  rely,  but  It  is  enough  to  allego 
that  motion  will  be  made  on  the  ground  that 
judgment  bad  been  entered  through  the  mistake, 
inadvertence,  surprise,  and  excusable  neglect  of 
defendants,  and  each  of  them,  and  on  the  affi- 
davits and  verified  answer  of  defendants. 

2.  Judgment  «=> 1 59— Affidavits  for  •paaiif  de- 
fault held  to  authorize  oonclnsion  of  excnabi* 
aegleot. 

Affidavits  of  M.,  secretary,  and  0.,  president, 
of  defendant  corporation,  for  opening  default 
against  the  three — that  of  M.  stating  that  im- 
mediately after  service  of  snnmions  and  eom- 
plaint  be  took  them  to  an  attorney  and  re- 
quested him  to  represent  him,  and  that  it  waa 
understood  that  he  would  represent  all  defend- 
ants, and  that  of  O.  that  when  summona  and 
complaint  were  served  it  was  egreed  that  M. 
should  consult  the  corporation's  attomer,  and 
request  him  to  conduct  the  defense,  and  that 
he  was  informed  by  M.  that  he  had  so  consulted 
the  attorney  and  that  he  had  agreed  to  con- 
duct the  defense — entitled  the  court  to  conclude 
that  a  case  of  excusable  neglect  was  made  oat. 
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3.  Jadgnant  «=3l60  — AIMavIt  of  aiarits  for 
epealai  dafaalt  sufllolOBt. 

The  affidaTit  of  merits  for  opening  defaalt 
that  affiant  liad  stated  all  the  facta  of  the  case 
to  his  attorney,  and  had  been  advised  by  him 
that  he  had  a  good  and  meritorioua  defense,  is 
sufficient  in  form  and  substance. 

4.  Jodgmeat  «=3r60-- AffldavH  of  aiorlts  for 
opooiai  dofaalt  aided  by  amwor. 

Affidavit  of  merita  for  opening  default  la 
aided  by  verified  answer  tendered  at  the  hearing 
and  raising  material  issnes. 

5.  Appeal  and  arror  «=3957(t)— Judgment  «=> 
i39--Opon!ng  defanit  Judgmant  Intarfared 
%vKh  oaiy  for  alHias  of  disoretloa. 

Motions  to  vacate  defaults  and  defaalt  judg- 
ments are  peculiarly  addressed  to  the  trial 
judge'a  discretion,  and  in  view  of  the  policy 
of  the  law  to  allow  trial  on  the  merits,  ordera 
of  vacation  will  be  interfered  vrith  only  where 
a  dear  and  unmistakable  abuse  of  that  discre- 
tion is  shown. 

Appeal  from  Superior  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  Aileen  Alvarado  against  the 
Sunset  Supper  Club  and  othera.  From  an 
order  granting  motion  to  set  aside  defanit 
Judgment  against  certain  defendants,  plain- 
tiff appeals.    Affirmed. 

M.  it.  Gordon,  of  San  Diego,  for  appel- 
lant 

Leonard  Wright,  of  San  Diego,  for  respond- 
ents. 

JAMBS,  J.  This  action  was  brought  to 
'  recover  from  defendants  an  amount  of  mon- 
ey as  damages.'  Defendants  Sunset  Sunper 
Club  (a  corporaUcm),  Tony  Matowlch,  and 
George  Morris  failefi  to  answer  within  the 
time  fixed  by  law  after  service  of  summons, 
and  tbeir  default  was  duly  entered  and  judg- 
maxt  taken  on  May  18,  192L  On  the  ISth 
o<  June,  1021,  after  notice  to  the  plalntitT, 
said  defendants  presented  to  the  superior 
«ourt  their  motion  to  set  aside  the  default 
and  the  Judgment  entered  thereon  and  to  be 
allowed  to  file  an  answer.  The  court  made 
an  order  granting  the  motion,  conditioned 
upon  said  defendants  paying  to  the  plaintiff 
tbe  sam  of  $33.30  costs,  wbidi  costs  were 
paid.  The  plaintiff  bas  ai^iealed  from  the 
order. 

[1-4]  In  support  of  the  appeal  It  is  argued 
by  counsel  for  the  plaintiff  that  the  showing 
made  by  the  defendants  was  InsufBcient  to 
authorize  the  trial  court  to  grant  the  motion. 
It  la  contended  that  the  notice  of  motion  was 
tnsufflcient  In  its  statement  of  grounds,  that 
the  facts  shown  by  the  affidavits  did  not  es- 
tablish that  the  neglect  on  the  part  of  the 
defendants  in  failing  to  appear  and  answer 
was  excusable,  and  that  no  suffici«it  affida- 
vit of  merits  was  presented.  The  notice  of 
motion  did  state  that  it  would  be  made  upon 


the  )/iroundB  that  the  default  judgment  had 
been  entered  through  the  "mistake.  Inadver- 
tence, surprise,  and  excusable  neglect  of  Qiese 
defendants,  and  each  Of  them,"  and  that  the 
motion  would  be  made  upon  the  affidavits  of 
the  individual  defendants  and  upon  the  veri- 
fied answer  of  said  defendants,  including  the 
Sunset  Supper  Club.  The  notice  of  motion 
contained  all  of  the  statements  requisite  un- 
der the  provisions  of  section  473,  Code  of 
Civil  Procedure,  and  it  was  neither  necessary 
nor  proper  that  there  should  be  set  forth 
therein  a  statement  of  the  particular  facts 
upon  which  the  defendants  would  rely.  By 
the  affidavits  of  the  defendants  facts  were 
shown  which  entitied  the  court  to  conclude 
that  a  case  of  excusable  neglect  was  made 
out.  These  affidavits  showed  that  defendant 
Tony  Matowich,  immediately  after  service 
thereof,  took  a  copj  of  the  summmis  and 
complaint  to  an  attorney,  and  requested  said 
attorney  to  repreaoit  him;  he  set  forth  in 
the  affidavit  that  it  was  understood  that  said 
attorney  would  represent  all  defendants.  It 
appeared  by  Matowlch's  affidavit  that  he  was 
secretary  of  the  defendant  corporation.  In 
the  affidavit  of  defendant  Morris  it  waa  stat- 
ed that  said  defendant  was  president  of  de- 
fendant corporation;  that  when  the  tram- 
mens  and  complaint  were  served  it  was 
agreed  that  Matowich  should  consult  the  at- 
torney of  defendant  corporation  and  request 
him  to  conduct  the  defense  of  the  action,  and 
that  said  defendant  was  informed  by  Mato- 
wich that  he  had  so  consulted  the  attorney, 
and  that  the  latter  had  agreed  to  attend  to 
the  defense  of  the  action.  These  two  affida- 
vits were  made  on  behalf  of  the  individual 
defendants  and  also  on  behalf  of  the  corpo- 
ration. Each  one  contained  the  statement 
that  the  affiant  had  "stated  all  the  facts  of 
said  case  to  his  said  attorney,  and  has  been 
advised  by  him  that  he  has  a  good  and  meri- 
torious defense  to  the  plaintiff's  cause  of  ac- 
tion." The  afildavit  of  merits  was  suffici^it 
in  form  and  substance;  moreover,  it  was 
aided  by  a  verified  answer,  which  was  ten- 
dered at  the  hearing  of  the  motion,  and  which 
raised  material  issues.  Savage  v.  Smith,  170 
Cal.  472,  150  Pac  363. 

[S]  The  attorney  to  whom  Matowich  had 
taken  the  summonses  in  the  first  instance 
testified  orally  on  the  hearing  of  the  motion 
that  Matowich  came  to  bis  office  with  one  of 
the  defendants  Topuzcs,  and  that  he  was  re- 
quested to  secure  a  dismissal  of  the  action 
as  to  Topuzes,  but  he  did  not  understand 
that  he  had  been  employed  to  represent  the 
other  defendants,  although  he  testified  that 
it  was  "entirely  possible  that  Matowich  may 
have  believed  so."  He  testified  further: 
"They  are  Greek;  they  speak  rather  imper- 
fect English,  and  may  not  have  fully  under- 
stood all  that  occurred."    This  attorney  was 
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tt  that  dme  representiiig  defendant  Mato- 
wjcb  In  another  proceeding,  and  had  also,  at 
a  prior  time^  been  the  attorney  for  defendant 
corporation.  It  has  been  declared  over  and 
over  again  in  the  appellate  decisions  of  this 
state  that  It  is  the  policy  of  the  law  to  allow 
causes  to  be  tried  npou  their  merits;  that 
motions  to  vacate  defaults  and  default  Judg- 
ments 'are  peculiarly  addressed  to  the  discre- 
tion of  the  trial  judge,  and  that  only  in  cases 
where  a  clear  and  unmistakable  abuse  of 
that  discretion  is  shown  will  an  appellate 
court  Interfere  with  such-  orders.  Berri  v. 
Bogero,  168  CaL  736,  740,  145  Fac.  95;  Sav- 
age T.  Smith,  supra;  Lynch  v.  De  Boom,  26 
Cal.  App.  3U,  146  Fac.  908 ;  Morton  ▼.  Shan- 
non, 26  CaL  App.  689,  147  Fac.  1179;  Mc- 
Munn  T.  Lebrke,  28  Cal.  App.  298,  155  Fac. 
473. 
The  wder  is  affirmed. 

We  concur:    CONBEY,  P.  J.;   SHAW,  J. 


(67  Cal.  App.  <6S) 

BLANCHARD  v.  HAia    (Civ.  4054.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  12,  1922.  Bebear- 
ing  Denied  June  9,  1022.  Bearing  Denied  by 
Supreme  Court  July  10,  1922.) 

Priacipal  and  agent  «=>78( I)— Parties  held  sot 
entitled  to  accounting  wbsre  acoounts  were 
loosely  kept. 
Where  plaintiff  and  defendant  operated  a 

jewelry  .and  repair  shop  with  defendant  as  man- 
ager, plaintiff  famiahing  the  stock  and  agreeing 
to  pay  defendant  a  part  of  the  profits  from 
sales  as  salary,  and  plaintiff  and  defendant  at 
different  times  operated  the  store  alone  and 
made  sales  which  were  not  entered  in  the  books, 
neither  party  was  entitled  to  an  accounting. 

Appeal  from  Superior  (Jourt,  Santa  Clara 
(bounty;  W.  A.  Beasly,  Judge. 

Action  by  Marcus  Blancbard  against 
Samuel  M.  Halg,  in  which  defendant  In- 
terposed a  counterclaim.  Belief  was  denied 
both  parties,  and  plalntifl  appeals.  Af- 
firmed. 

H.  A.  Blancbard,  of  San  Jose,  for  appel- 
lant. 

W.  H.  Johnson,  of  San  Jose,  from  reqiond- 
ent. 

TTLBB,  P.  J.  This  action  was  one  brought 
to  recover  certain  sums  of  money  and  other 
personal  property  of  the  value  of  $1,789.67, 
which  it  Is  alleged  defendant  received  as 
agent  of  the  plaintiff.  Defendant,  by  an- 
swer, denied  plaintiff's  allegations,  and  by 
way  of  counterclaim  alleged  that  plaintiff 
was  indebted  to  him  in  the  sum  of  $868.76. 


Belief  was  refused  both  parties,  and  plaintiff 
aiq:)eal8. 

It  appears  from  the  record  tliat  on  or 
about  November  1,  1917,  the  parties  hereto 
entered  into  an  agreement  whereby  they 
undertook  to  operate  a  Jewelry  and  repair 
shop  with  defendant  as  manager.  Plaintiff 
agreed  to  furnish  the  stock  tn  trade  and  tlia 
store  where  the  business  was  to  be  conduct- 
ed, and  to  pay  defendant  for  liis  services 
one-half  of  all  the  profits  derived  from  sales. 
The  trial  court  found,  among  other  facts, 
that  the  total  cost  of  merchandise  purchased 
by  plaintiff  and  furnished  to  defendant  as 
manager  for  the  purposes  of  sale  amounted  to 
the  sum  of  $5,603.64.  It  further  found  that 
tbe  total  cost  price  of  certain  goods  sold 
amounted  to  $1,584.36,  and  that  an  inven- 
tory of  the  merchandise  on  hand  at  the  close 
of  defendant's  employment  showed  goods  to 
the  value  of  $2,229.61.  Other  findings  are  to 
the  effect  that  the  books  kept  by  defendant 
did  not  show  all  of  the  sales  made,  and  that 
both  plaintiff  and  defendant  sold  merchan- 
dise not  accounted  for,  and  that  in  fact  the 
books  kept  by  the  parties  were  inaccurate, 
for  which  reason  the  court  found  it  was 
Impossible  to  ascertain  the  amount  of  goods 
sold,  the  prices  obtained  therefor,  or  in  any 
manner  to  arrive  at  a  true  account  thereof, 
and  accordingly'  Judgment  was  denied  both 
parties. 

Appellant  contends  that  the  conclusion  of 
the  trial  court  that  plaintiff  was  not  entitled 
to  recover  from  defendant  Is  against  law 
and  contrary  to  the  facts  and  findings,  for 
the  reason  that  the  effect  of  tbe  findings  is 
that  defendant  converted  to  Us  own  nse 
merchandise  or  cash  to  the  extent  of  at  lesst 
$1,789.67.  We  see  no  force  In  this  conten- 
tion. It  ai^>eared  in  evidence  that  both  plain- 
tiff and  defendant  at  different  times  operat- 
ed the  store  alone.  It  also  was  shown,  by 
the  testimony  of  defendant,  that  he  was  in- 
structed by  plaintiff  not  to  make  entries  of 
all  sales  for  the  reason  that  he  did  not  de- 
sire to  pay  an  income  tax  to  the  government, 
as  he  was  not  responsible  for  the  war.  Truev 
plaintiff  denied  that  he  made  any  su<^  re- 
quest, but,  however  this  may  be,  both  plain- 
tiff and  defendant  admit  the  making  of  sales 
which  were  not  entered  In  the  books.  Under 
these  circumstances  the  trial  court  coald 
have  come  to  no  other  conclusion  than  it 
did  in  finding  that  it  was  impossible  to  de- 
termine the  true  amount  of  goods  sold,  and 
what  sum,  if  any,  plaintiff  was  entitled  to 
recover. 

It  is  true  that  the  trial  court  did  find 
that  the  plaintiff  sold  $1,600  worth  of  mer- 
chandise, but  other  findings  show  that  tbla 
amount  did  not  Indicate  the  full  amount  oC 
sales.  The  findings  are  therefore  not  con- 
fiicttatg.  So  far  as  tbe  record  shows,  both 
parties  were  in  a  position  to  bring  idioat  tba 
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dalmed  Shortage  of  merchandise,  and  either 
or  both  of  the  parties  may  bare  been  re- 
sponsible for  It  The  evidence  throws  no 
light  upon  this  subject.  Under  snch  cir- 
cumstances relief  was  properly  denied  both 
parties. 
The  judgment  Is  afiSrmed. 

We  concur:    KERBIOAN,    J.;    KNIGHT, 
Justice  pro  tern. 


(57  Cal.  App.  £68) 

Mccormick  v.  woodmen  of  the 

WORLD.     (Civ.  4I3S.) 

(District  Court  of  Appeal,  First  DUtrict,  Di- 
Tision  1,  California.  May  4,  1922.  Hearing 
Denied  by  Supreme  Court  July  3,  1922.) 

1.  Contracts  ®=s> 1 27 (3)— Insurance  'e=>722— 
Provision  of  death  benefit  certificate  that 
member's  disappearance  for  any  length  of 
time  shonid  not  bo  evidence  of  death  held 
void. 

A  condition  in  a  death  benefit  certificate 
that  absence  or  disappearance  of  Inanred  mem- 
ber for  any  length  of  time  should  not  be  suf- 
ficient evidence  of  his  death  heU  void  as  un- 
reasonable and  as  an  agreement  to  oust  the 
courts  of  jurisdiction,  in  view  of  (3ode  Civ. 
Proc   S  1963,  subd.  26. 

2.  Contracts  <^=>I27(I)— Stipnlatlon  restrict- 
tag  admissibility  of  evidence  void. 

A  stipulation  in  a  contract  that  certain 
evidence  only  shall  be  admiesible  in  case  of 
litigation  subsequently  arising  under  such  con- 
tract cannot  be  allowed  to  control  the  action  of 
the  court  in  the  admission  or  in  the  effect  to 
be  given  to  the  evidence. 

S.  StIpalatloRS  «=>3— Stipniatloa  act  permit- 
ted to  ooatroi  coarse  of  Jastlce  open  trials. 

Courts  will  not  permit  the  course  of  jus- 
tice upon  trials  before  them  to  be  stipulated 
and  controlled  in  such  a  manner  as  to  defeat 
the  ends  to  be  subserved  by  such  trials. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  T.  I.  Fitzpatrlck, 
Judge. 

Action  by  Mary  O.  McCormick  against  the 
Woodmen  of  the  World.  Judgment  for  plain- 
tier,  and  defendant  appeals.    Affirmed. 

M.  T.  Moses,  of  San  Francisco,  for  appel- 
lant. 

Heidelberg  &  Murasky,  of  San  Francisco, 
for  respondent. 

TTIiEK,  P.  J.  This  action  vraa  brought  to 
recover  upon  a  beneUt  certificate  issued  by 
defendant  company.  Plaintiff  is  the  wife 
and  sole  beneficiary  of  one  Fasty  M.  McCor- 
mick, a  member  of  defendant  society,  an  un- 
incorporated fraternal  organization. 

The  action  was  commenced  on  the  20th  day 
of  November,  1920,  and  is  one  of  the  so-called 


'disappearance"  cases.  It  appears  £rdm  the 
record  that  Fasty  McGormlck  became  a  mem- 
ber of  the  society  on  the  81st  day  of  Decem- 
ber, 1911.  At  that  time  the  benefit  certificate 
here  sued  upon  was  issued  to  him.  He  ex- 
pressly and  in  writing  accepted  the  same  sub- 
ject to  the  conditions  and  terms  therein  spec- 
ified. Among  these  conditions  was  one 
which  provided  that  the  absence  or  disap- 
pearance of  a  member  holding  the  certificate 
frtxn  his  last-known  place  of  residence  for 
any  length  of  time  should  not  be  sutUcient 
evidence  of  his  death,  and  that  no  right 
should  accrue  under  such  a  certificate  to  a 
beneficiary  or  beneficiaries,  nor  ahy  benefits 
be  paid  until  proof  had  been  made  of  the 
death  of  said  member,  while  In  good  stand- 
ing. Another  condition  provided  that  the 
beneficiary  was  entitled  to  the  sum  of  $1,500 
if  the  insured  died  within  one  year  from  the 
date  thereof,  $2,250  if  death  occurred  within 
two  years,  and  |3,000  if  death  occurred  two 
years  thereafter. 

McCormick  disappeared  on  the  2d  day  of 
July,  1913,  and  has  not  been  seen  nor  heard 
of  for  more  than  seven  years,  though  diligent 
search  was  made  to  ascertain  his  where- 
abouts, and  plalntur  claims  that  he  is  dead. 
Judgment  was  rendered  in  her  favor  for 
$3,000,  the  full  amount  of  the  certificate,  and 
defendant  appeals.  Appellant  contended  be- 
low, and  does  here,  that  the  disappearance 
clause  In  the  certibcate  bars  recovery,  and 
also  that  respondent  is  not  entitled  to  the 
full  amount  of  the  policy,  but  Is  only  entlUed 
In  any  event  to  partial  recovery. 

[1]  The  record  contains  no  direct  proof 
that  McCormick  is  dead,  and  in  fact  no  such 
claim  is  made;  plaintiff  relying  solely  on 
the  circumstance  that  the  Insured  has  been 
absent  and  neither  seen  nor  heard  from  for 
more  than  seven  years,  and  is  therefore  pre- 
sumed to  be  dead.  Subdivision  26,  f  1963, 
Code  Civ.  Proc.  It  Is  conceded,  as  indeed  it 
must  be,  that  If  the  disappearance  clause  in 
the  contract  is  valid  and  binding,  it  is  con- 
clusive against  plaintiff,  and  no  recovery  can 
be  had  thereon.  Respondent  claims  In  sup- 
port of  the  judgment,  however,  that  the 
clause  is  against  public  policy  and  is  viola- 
tive of  the  laws  of  the  state  and  contrary  to 
the  terms  of  the  policy  Itself.  The  attempt 
of  beneficial  societies  to  adopt  a  by-law  or 
contract  relating  to  disappearance  cases,  and 
to  control  the  rule  of  evidence  with  respect 
to  the  presumption  of  death,  has  been  fully 
considered  and  discussed  by  the  courts  of 
various  jurisdictions.  There  is  considerable 
variance  in  the  views  of  those  courts  upon 
the  question.  In  some  of  the  cases  the  as- 
sailed provision  was  in  the  by-laws  at  the 
time  the  contract  of  Insurance  was  made ;  in 
others  it  appeared  in  after-enacted  by-laws. 
It  would  be  a  matter  of  supererogation  to 
review  the  authorities  in  detail,  for  we  are 
of  the  opinion  that  the  appellate  courts  of 
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this  state  bave  amyed  tbemselves  on  the 
aide  of  tbose  Jurladlctiona  which  hold  sim- 
ilar provl8l(His  to  be  tmreasonable  and 
against  public  policy.  In  the  case  of  Bennett 
T.  Modern  Woodmen  of  America  (CaL  App.) 
199  Pac.  343,  where  a  disappearance  danse 
was  consldeced.  It  was  said: 

'3nt  it  is  a  mU  of  common  law  and  of  the 
statutory  enactment  of  this  state  that  a  person 
not  heard  from  in  seven  years  is  presumed  to 
be  dead  (Code  OIt.  Proc.  1963,  subd.  26),  and 
appellant's  by-law  is  not  only  unreasonable  and 
violative  of  statutory  enactment,  but  is  against 
the  weight  of  public  policy.  It  has  been  re- 
peatedly so  held.  Reynolds  t.  North  America 
Union,  204  in.  App.  816,  827;  Samberg  v. 
Knights  of  Modem  Macabees,  IDS  Mich.  668, 
123  N.  W.  26,  138  Am.  St  Rep.  396;  National 
Union  v.  Sawyer,  42  App.  D.  C.  476;  Supreme 
Lodge,  Knights  of  Pythias,  v.  Wilson  (Tex.  Civ. 
App.)  204  S.  W.  891,  894.  Its  enforcement 
would  not  only  have  the  effect  to  render  nu- 
gatory a  salutary  statute,  but  the  further 
result  of  making  it  practically  impossible  to 
make  proofs  of  death  in  cases  within  the  rec- 
ognized experience  of  man,  and  thereby  work 
a  substantial  injustice  to  the  beneficiary.  Sov- 
ereign Camp,  W.  O.  W.,  v.  Robinson  (Tex. 
Civ.  App.)  187  S.  W.  216,  219;  Reynolds  v. 
North  American  Union,  supra.  In  Olson  v. 
Modem  Woodmen  of  America,  182  la.  1018, 
164  N.  W.  846,  L.  B.  A.  1918F,  1164.  this 
same  appellant  Invoked  the  defense  of  this 
same  by-law.  The  court  refused  to  counte- 
nance the  plea,  holding  that  its  application 
would  impose  on  a  beneficiary  the  burden  of 
paying  all  dues  and  assessments  during  the 
whole  period  of  expectancy  of  the  assured, 
thereby  making  the  certificate  practically 
wortiiless." 

A  transfer  was  denied  by  the  Supreme 
Court  in  this  case. 

Counsel  for  a]K>eUant  seeks  to  distinguish 
this  authority  from  the  Instant  case  and 
claims  that  no  question  there  arose  as  to  the 
validity  of  the  original  contract  between  the 
member  and  the  society,  (the  terms  upon 
which  he  was  admitted  to  membership,  and 
that  the  case  Involved  an  after-enacted  by- 
law. We  cannot  dlstinguisb  this  case  in  prin- 
ciple from  the  Bennett  Case.  The  reasons 
assigned  for  holding  the  by-law  in  that  case 
Invalid  are  not  less  apparent  or  persuasive 
because  of  the  fact  tbat  it  was  not  part  of 
the  original  contract  of  the  insurer. 

[2]  The  law  implies  that  In  every  contract 
of  Insurance  upon  human  life  the  insurer 
will  pay  the  Indemnity  upon  proof  by  com- 
petent evidence  Judicially  tested  and  weighed 
by  the  law  of  the  land,  and  such  contracts 
ought  to  be  Immune  from  material  impair- 
ment of  this  right.  A  stipulation  In  a  con- 
tract that  certain  evidence  only  shall  be  ad- 
missible in  case  of  litigation  subsequently 
arising  under  such  contract  cannot  be  al- 
lowed to  control  the  action  of  the  court  In 


the  admission  of  or  in  tbe  tSiext  to  be  ffina. 
to  the  evidence. 

[t]  Courts  win  not  permit  the  course  of 
Justice  upon  trials  before  them  to  be  stlpn- 
lated  and  controlled  in  such  a  manner  as  to 
defeat  the  ends  to  be  subserved  by  sadi 
trials.  Parties  to  a  contract  cannot  agree 
to  oust  courts  of  Jurisdiction  over  sudi  con- 
tracts. Such  acts  transcend  their  power. 
Utter  V.  Travelers'  Insurance  Co..  66  Mich. 
546,  32  N.  W.  812,  8  Am.  St.  Rep.  913;  Trav- 
elers' Insurance  Co.  v.  McConkey,  127  D.  S. 
661,  8  Sup.  Ct  1360,  32  L.  Ed.  308. 

As  shown  in  the  Bennett  Case,  such  a  stip- 
ulation in  a  contract  is  unreasonable  and 
against  public  policy,  as  it  nulliiies  the  con- 
tract of  Insurance  in  the  evoit  of  the  disap- 
pearance of  the  Insured.  It  1«  further  ob- 
jectionable, as  above  indicated,  as  being  an 
attempt  to  contract  as  to  the  effect  of  evi- 
dence, and  to  thus  control  the  acUon  of  the 
court  in  the  determination  of  what  shall  be 
considered  sulllcient  evidence  to  prove  a  giv- 
en fact.  Its  enforcement  would  therefore 
deprive  a  court  of  its  ordinary  functions. 
Deceased  had  the  right  to  have  hla  Insniance 
paid  upon  the  occasion  of  his  deatb.  If  such 
a  clause  In  a  contract  of  insurance  la  en- 
forceable In  controlling  the  Involved  role  of 
evidence,  it  would  be  Impossible  for  a  bene- 
ndary  to  prove  the  death  of  the  insured  un- 
der these  drcumstanoea,  even  though  the  fact 
of  death  would  be  presumed  to  exist  under 
established  legal  principles.  Such  an  agree- 
ment clearly  impairs  the  vested  right  of  tlw 
insured  to  have  the  amount  of  hlB  policy 
paid  to  his  beneflciary  upon  his  death.  Olson 
T.  Modem  Woodmen  of  America,  182  Iowa, 
1018,  164  N.  W.  846,  L.  R.  A.  191810,  Utf4; 
National  Union'  ▼.  Sawyer,  42  Appi  D.  U 
479;  Samberg  t.  Knights  of  Modem  Maca- 
bees, 158  Mich.  668,  123  N.  W.  25,  133  Am.  St. 
Rep.  396 ;  Supreme  Lodge,  K.  of  P.,  T.  Wilson 
(Tex.  av.  App.)  204  a  W.  891. 

We  are  of  the  (pinion,  therefore,  that  the 
doctrine  announced  in  the  Bennett  Case  to 
the  effect  that  such  a  dauae  la  roid  as 
against  public  policy  is  controlling  here.  We 
see  no  merit  in  the  further  contention  that 
plaintiff  is  only  entitled  to  a  partial  recovery. 
The  presumption  being  that  the  insured  was 
dead' at  the  expiration  of  seven  years  from 
bis  disappearance  would  make  him  a  member 
for  a  period  approximating  nine  yeara,  and  It 
appears  tbat  during  this  time  plaintiff  paid 
and  defendant  accepted  all  dues  and  assess- 
ments which  became  payable  by  reason  of 
the  benelit  certificate.  Plaintiff  was  there- 
fore entitled  to  tlie  maximum  yalne  of  tl>« 
policy. 

For  the  reasons  given  tbe  Judgment  la  af- 
fiimed. 

We  concur:  KEmRIGAN,  J.;  KNIGHT. 
•Tustlce  pro  tem. 
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MILLER  V. 


POWELU    (CIv.  3546.) 


(District  Coart  of  Appeal,  Second  District,  Di- 
▼ision  2.  California.  May  18,  1922.  Hearing 
Denied  by  Snpreme  Court  Jnly  17,  1922.) 

i.  EJaotment  «s>l  1 1  (6)— Flndlno  bald  aufflelent 
aa  dIspoaiiiB  ot  olalm  that  ooort  fallad  to  rale 
OB  an  allegation  of  ouater. 
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northwest  quarter  (N.  W.  ^);  also  the  sooth 
half  (a  H)  of  the  southwest  qnarter  (S.  W. 
M)  of  the  northwest  quarter  (N.  W.  %)  of  the 
northwest  quarter  (N.  W.  %)  of  section  twen- 
ty-two (22),  towixship  fifteen  (16)  south,  range 
four  (4)  east  of  the  San  Bernardino  meridian, 
San  Dieso  County,  California." 


la  finding  No.  4  tbe  court  further  found: 
i^•^?.--*A^'=L"^i?.?i!^_^J'l!i»  ^M  in"d"n'ot"'n*o^"^d'"hfs  ^ bt.'atiSj°tLt^ 


eonrt  failed  to  make  any  finding  upon  his  al- 
legation that  defendant  entered  and  ousted  him 
from  his  premises  and  has  ever  since  unlaw- 
fully withheld  possession  was  disposed  of  by 
the  court's  finding  that  defendant  was  not  nor 
at  any  time  had  been  in  the  possession  of  any 
real  property  belonging  to  plaintiff. 

2.  EJeotment  €=3lll(3)— Whora  complaint  da<- 
scribed  land  by  govammsnt  survey,  oonrt'a 
fallare  to  locate  land  by  metas  and  boands  not 
error. 

Where  in  ejectment  plalntilFs  complaint  de- 
acribed  tbe  lands  according  to  goremment  sur- 
Toy,  he  could  not  complain  where  court  failed 
to  define  or  locate  the  land  in  its  findings  with 
reference  to  physical  monuments. 

3.  Appeal  aid  error  «=9l07l( I)— Findings  of 
ownership  of  land  and  object  of  action  not 
raised  by  pleadings  not  prejudicial. 

In  an  action  in  ejectment,  where  the  answer 
contained  no  allegation  of  ownership  of  land, 
ketd,  that  plaintiff  was  not  prejudiced  by  find- 
ings that  defendant  was  owner  of  the  land,  and 
that  the  only  controversy  involved  was  the  de- 
termination of  the  ownership  of  a  certain  strip 
of  land. 

Appeal  from  Superior  Ck>urt,  San  Diego 
County;   S.  M.  Marsh,  Judge. 

Action  by  Edwin  S.  Miller  against  T.  L. 
PoweU.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

See,  also,  180  Pac.  857. 

C.  B.  Bnrch,  of  San  Diego,  S.  J.  Hennlng, 
of  Wasiilngton,  D.  C,  and  W.  H.  WyUe,  of 
San  Diego,  for  appellant 

Heskett  &  Samide,  of  San  Diego,  for  re- 
spondent 

CRAIG,  X  This  action  is  one  in  ejectment 
By  finding  No.  1  the  court  found  the  plaintiff 
to  be  the  owner  of  the  property  claimed  by 
him  and  described  in  his  complaint  It  is  to 
be  noted  that  this  description  is  only  a  legal 
one  and  does  not  locate  the  property  of  the 
plaintiff  by  metes  and  bounds  or  any  physi- 
cal objects  upon  the  ground.  It  is  as  fol- 
lows: 

"Tbe  southeast  quarter  (S.  B.  %)  of  the 
Bonthwest  quarter  (S.  W.  %);  of  the  south- 
west qnarter  (S.  W.  %);  also  the  north  half 
(N.  %)  of  the  southwest  quarter  (S.  W.  14) 
of  the  southwest  quarter  (S.  W.  %);  also  the 
northwest  quarter  (N.  W.  ^)  of  tbe  south- 
west quarter  (S.  W.  %);   also  west  half  (W 


the  possession  of  any  of  the  real  property  own- 
ed by  the  plaintiff,  or  of  which  plaintiff  is  enti- 
tled to  possession,  and  that  as  a  consequence 
thereof  the  plaintiff  has  sustained  no  injury  or 
damage  whatever  from  the  defendant." 

If  the  finding  last  quoted  is  Justified  by 
the  evidence,  the  appellant  cannot  be  entitled 
to  the  Judgment  prayed  for  (for  restitution 
of  the  property  and  damages^  and  this  find- 
ing, as  all  others,  must  be  accepted  as  true, 
for  tbe  appeal  is  taken  upon  the  Judgment 
roll  alone. 

[1]  The  appellant  dalms  that  the  court 
failed  to  make  any  finding  upon  the  issue 
presented  by  the  following  allegation  of  the 
complaint: 

"The  defendant  entered  into  and  upon  saW 
premises  and  ousted  the  plaintiff  therefrom. 
That  the  defendant  has  ever  since  unlawfully 
withheld  from  the  plaintiff  the  possession  there- 
of to  plaintiff's  damage,"  etc. 

We  think  it  clear  that  the  part  of  flndln? 
No.  4  above  quoted  disposes  of  this  issue  and 
against  the  contention  of  appellant. 

[2]  Appellant  further  criticizes  the  findings 
and  Judgment  of  the  court  because  it  Is 
said  that  no  attempt  has  been  made  to  de- 
fine or  locate  the  land  described  in  the  com- 
plaint upon  the  ground  with  reference  to 
physical  monuments.  In  this  regard  the  find- 
ings fully  cover  the  issues  presented  by  ap- 
pellant's complaint  The  Judgm^it  being 
predicated  upon  the  findings,  they  properly 
keep  within  their  scope  in  describing  the 
appellant's  property.  Having  made  no  alle- 
gation that  his  property  is  bounded  by  par- 
ticular physical  objects  or  lines  between  mon- 
uments, appellant  cannot  complain  of  a  lack  . 
of  a  finding  concerning  such  a  matter. 

[3]  Lastly,  appellant  complains  because  the 
court  found  that  the  respondent  is  the  owner 
of  certain  property.  Tbe  answer  contains  no 
allegation  to  that  effect  Conceding,  without 
deciding,  that  such  a  finding  is  without  tbe 
issues  presented  by  the  pleadings,  it  cannot 
have  prejudiced  plaintiff.  The  same  is  true 
of  another  finding,  to  which  objection  is 
made,  in  which  the  court  asserts  that  the 
only  controversy  involved  Is  the  determina- 
tion of  the  ownership  of  a  certain  strip  of 
land. 

Findings  Mos.  1  and  4  preclude  the  plaintiff 
from  recovering.    They  are  not  contradicted 


%)  of  the  southwest  Quarter  (S.  W.  %)  of  the  by  tbe  other  findings.    In  view  of  them  all, 
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the  judgment  was  properly  rendered  against 
the  plaintiff  and  appellant. 
The  Judgment  is  affirmed. 


We      concur : 
WORKS.  J. 


FINLATSON,       P.       J.; 


(SS  Cal.  App.  90) 

MOSES  V.  PACIFIC  BLDQ.  CO.    (Civ.  3892.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.     California.    June  5,  1922.) 

1.  Appeal  and  error  €=3842(1) —Mechanics' 
liens  €=>290(4)— Wliether  materials  were  so 
applied  to  liuiidino  as  to  become  part  tiiereof 
Is  a  question  of  fact  for  the  trial  court. 

Whether  the  materials  furnished  by  plain- 
tiff at  the  request  of  a  lessee  bad  been  so  at- 
tached to  the  building  as  to  become  a  part 
thereof  was  a  question  of  fact  for  the  trial 
court,  which  was  determined  adversely  to 
plaintiff  by  finding  that  plaintiff's  only  contract 
was  for  temporary  installation  of  materials, 
not  to  become  a  part  of  the  building. 

2.  Appeal  and  error  <E;=3907(3)— On  appeal  on 
Judgment  roll,  evidence  is  presumed  to  Jus- 
tify findings. 

Where  the  record  on  appeal  consists  of 
the  judgment  roll,  the  appellate  court  is  bound 
to  assume  that  the  evidence  justifies  the  find- 
ings. , 

3.  Mechanics'  Hens  €=»7S— Owner,  without 
knowledge  particular  worli  was  being  done, 
need  not  disclaim  responsibility. 

Code  Civ.  Proc.  §  1192,  permitting  the  en- 
forcement of  a  mechanic's  Uen  if  the  wotls.  was 
of  a  llenable  character  and  if  the  owner  had 
knowledge  of  the  work  which  was  ordered  by 
the  lessee,  unless  the  owner  gives  notice  dis- 
xrlaiming  responsibility,  does  not  apply  where 
the  owner  consented  that  the  lessee  should  in- 
stall certain  equipment  and  machinery,  but 
did  not  have  actual  notice  of  the  furnishing  of 
the  materials  or  the  performance  of  the  labor 
in  question. 

Appeal  from  Superior  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  to  foreclose  a  lien  for  labor  and 
materials  by  R.  P.  Moses,  against  the  Pa- 
cific Building  Company,  a  corporation,  in 
which  Nettle  C.  Moses,  as  administratrix, 
was  substituted  as  plaintiff  after  tbe  death 
of  tbe  original  plaintiff.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Luce,  Sloane  ft  Lee,  of  San  Diego,  for  ap- 
pellant. 

Sweet,  Steams  ft  Forward,  of  San  Diego, 
for  respondent. 

CONREY,  P.  J.  This  action  was  com- 
menced by  R.  P.  Moses  for  tbe  foreclosure  of 
a  lien  claimed  by  him  for  labor  and  materials 
furnished  and  used  in  the  making  of  certain 
improvements  and  alterations  in  a  building 


of  tbe  defendant.  He  appealed  from  the 
Judgment  entered  in  favor  of  tbe  defendant 
Pending  the  appeal,  R.  P.  Moses  died,  and  the 
administratrix  of  his  estate  was  substituted 
as  plaintiff  and  appellant 

The  record  on  appeal  consists  of  tbe  Judg- 
ment roll.  From  the  findings  we  ascertain 
the  following  facts:  The  defendant  as  own- 
er of  a  storeroom  building  located  on  the  lots 
described  in  the  complaint  leased  those  prem- 
ises to  the  San  Diego  Manufacturing  Asso- 
ciation, which  afterwards  became  the  Inor- 
ganic Products  Company,  a  corporation. 
Thereafter  the  products  company,  "with  the 
knowledge-  and  consent  of  tbe  said  defend- 
ant" caused  to  be  installed  in  the  building 
"certain  equipment  and  machinery  for  the 
manufacture  of  paint."  On  or  about  the  24th 
day  of  May,  1920,  the  San  Diego  Manufactur- 
ing Association  entered  into  a  contract  with 
the  plaintiff  whereby  the  plaintiff  agreed  to 
furnish  certain  materials  and  to  do  and  per- 
form labor  in  installing  in  said  building  elec- 
tric wiring,  conduits,  switches,  and  switch- 
boards. The  labor  performed  and  mat^lals 
furnished  by  the  plaintiff  were  of  the  value 
of  $871.90,  which  sum  the  products  company 
agreed  to  pay. 

The  court  found: 

"That  all  of  the  said  materials  which  were 
furnished  by  said  plaintiff  and  all  of  the  labor 
performed  by  him  were  furnished  and  perform- 
ed in  putting  into  said  building  certain  electrical 
wiring,  conduits,  and  equipment,  none  of  which 
ever  became  a  part  of  said  building  or  a  fixture, 
or  constituted  or  formed  any  improvement  or 
alteration  of  or  in  said  building,  or  any  addition 
thereto;  but  that  all  of  tbe  said  wiring,  conduits 
and  equipment  were  installed  by  the  said  plain- 
tiff in  the  following  manner:  Said  conduits  were 
fastened  to  the  studding  and  rafters  of  said 
buildings  by  metal  clamps  and  eigbtpenny  wire 
nails,  and  as  a  part  of  said  equipment  switch- 
boards were  fastened  to  the  studding  of  said 
building  by  nailing  one-inch  boards  across  said 
studding  and  fastening  tbe  switch  boxes  on 
to  said  boards  by  screws  and  nails;  that  no 
nails  were  used  of  a  smaller  size  than  eigbt- 
penny wire  nails,  and  some  twentypenny  wire 
nails  were  used  in  attaching  said  conduits  and 
switchboards;  that  said  conduits  ran  sdong  and 
upon  the  studding  and  rafters  of  said  building, 
which  building  was  an  open  framework  building, 
the  outside  walls  of  which  were  corrugated 
iron,  and  which  bad  no  inside  walls  other  than 
the  studding,  sills,  and  rafters,  and  that  said 
building  bad  originally  been  used  by  the  de- 
fendant as  a  storehouse  and  a  place  within 
which  to  manufacture  doors  and  windows,  etc., 
for  the  bouses  and  buildings  being  erected  by 
said  defendant,  and  that  said  building  was  leas- 
ed to  the  San  Diego  Manufacturing  Associa- 
tion, for  the  purpose  of  manufacturing  paint 
therein,  and  that  said  lease  provided  that  the 
lessee  might  make  such  alterations  and  im- 
provements as  might  be  necessary  for  the  carry- 
ing on  of  their  said  manufacturing  business; 
that  the  electric  wires  and  conduits  placed  in 
said  building  by  tbe  said  plaintiff  were  by  the 
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pfamtiff  connected  to  certain  motors  installed 
by  the  lessee  to  operate  the  machinery  for 
manufacturing  paint,  and  also  connected  to  the 
lighting  system  of  said  building,  plaintiff  in- 
stalling droplights  in  the  office  room  and  main 
portion  of  said  buildings,  but  that  said  conduits, 
electric  wiring,  and  switchboards  were  not  so 
installed  as  to  become  permanently  attached  to 
said  building  or  to  become  any  part  thereof, 
or  to  become  fixtures  therein;  that  all  of  the 
materials  and  equipment  which  the  said  plain- 
tiff placed  in  said  building  were  placed  therein 
temporarily  for  a  lessee  of  the  said  building, 
and  that  there  was  no  understanding  by  said 
plaintiff  or  any  lessee  of  said  building,  or  the 
persons  with  whom  plaintiff  made  the  contract 
referred  to  in  said  complaint  and  for  whom 
said  plaintiff  placed  or  installed  certain  elec- 
trical wiring  and  equipment  in  said  building, 
that  any  of  the  said  wiring,  wires,  conduits, 
switchboards,  equipment,  or  other  materials 
placed  in  said  building  by  said  plaintiff  should 
become  a  fixture  or  be  or  become  permanently 
attached  to  said  building,  or  form  a  part  there- 
of, or  constitute  or  form  any  improvement  or 
alteration  in  or  of  said  building  or  any  ad- 
dition thereto,  or  repair  thereof,  or  consti- 
tute or  form  any  improvement  or  alteration  in 
or  of  said  building  or  any  addition  thereto  or  re- 
pair thereof,  and  that  the  said  plaintiff  never 
made  any  repairs  in,  of,  or  to  the  said  buUding; 
that  when  plaintiff  made  his  said  contract  with 
said  manufacturing  association  and  at  all  times 
therefter  he  knew  that  said  association  did  not 
own  said  real  property,  and  it  only  had  a  lease 
thereof,  and  that  its  only  interest  therein  was 
a  leasehold,  and  he  did  said  work  and  fur- 
nished said  materials  for  said  association  with 
said   knowledge." 

The  court  further  found: 

"That  said  plaintiff  completed  famishing  the 
materials  and  performing  the  labor  which  he 
did  furnish  and  perform  as  aforesaid,  on  or 
about  the  10th  day  of  June,  1020,  and  that  he 
performed  all  the  conditions  of  his  contract, 
bnt  that  said  contract  was  not  a  contract  for 
the  furnishing  of  any  materials  or  the  perform- 
ance of  any  labor  in  or  about  the  making  of  any 
improvements  or  alterations  of  or  in,  or  any 
additions  to  or  repairs  of  the  building  referred 
to  in  said  complaint,  to  wit,  the  building  stand- 
ing on  said  lots  and  belonging  to  said  defendant ; 
and  that  said  plaintiff  never  had  any  contract 
with  the  said  San  Diego  Manufacturing  As- 
sociation 07  San  Diego  Manufabturing  Com- 
pany, or  said  San  Diego  Inorganic  Products 
Company,  for  the  furnishing  of  any  materials 
or  the  performance  of  any  labor  in  or  upon  any 
improvements  or  alterations  or  for  the  making 
of  any  improvements  or  alterations  in  or  ad- 
ditions to  or  repairs  of  said  building;  but  that 
the  only  contract  which  plaintiff  had  with  any 
of  the  said  concerns,  associations,  or  compa- 
nies was  for  the  temporary  installation  and 
placing  in  said  building,  and  so  as  not  to  be- 
come a  fixture  or  a  part  of  said  building,  or  any 
improvement  or  alteration  or  repair  thereof, 
or  addition  thereto,  certain  materials,  to  wit, 
certain  electrical  wiring,  switchboards,  and 
equipmant." 


The  court  further  found: 

"That  said  defendant.  Pacific  Building  Com- 
pany, on  the  4th  day  of  March,  1920,  leased 
the  front  100  feet  of  said  land  and  building  to 
the  said  San  Diego  Manufacturing  Association, 
an  unincorporated  association,  for  the  term  of 
one  year  from  the  4tb  day  of  February,  1920, 
but  that  on  or  about  the  time  of  making  said 
lease,  said  defendant  was  informed  by  said  les- 
see that  it  would  use  said  building  for  the 
manufacture  of  paints,  and  would  install  there- 
in certain  machinery  and  appliances  for  said 
manufacturing  purposes,  but  that  the  defendant 
did  not  have  actual  notice  of  the  furnishing  of 
the  materials  or  the  performance  of  the  labor 
in  placing  and  installing  the  wires,  conduits, 
switchboards,  and  other  equipment  in  said 
building  hereinbefore  found  by  the  court  to 
have  been  put  therein  by  plaintiff,  and  that 
the  said  defendant  did  not  post  any  notice  in  or 
about  paid  building  that  it  would  not  be  liable 
for  the  installing  of  said  electrical  equipment 
or  of  the  performance  of  said  labor." 

The  first  question  of  fact  upon  which  the 
plaintiff's  right  to  a  lien  depends  is  the  ques- 
tion whether  or  not  the  work  and  materials 
furnished  by  the  plaintiff  contributed  to  th» 
"construction,  alteration,  addition  to  or  re- 
pair" of  the  building.  If  they  did  so  contrib- 
ute, the  lienable  quality  of  the  work  is  es- 
tablished. Code  Civ.  Proc.  {  U83.  The  find- 
ings aflirm  that  none  of  the  labor  performed 
and  materials  furnished  by  the  plaintiff  and 
put  into  the  building  ever  became  a  part  of 
the  said  building  or  fixtures,  or  constituted 
or  formed  any  Improvement  or  alteration  of 
or  In  said  building,  or  any  addition  thereto, 
and  tliat  conduits,  electric  wiring,  and  switch- 
boards were  not  so  Installed  as  to  become 
permanently  attached  to  said  building,  or  to 
become  fixtures  therein.  According  to  the 
finding  describing  the  method  of  Installation 
of  said  wiring,  conduits,  and  equipment,  the 
conduits  were  fastened  to  the  studding  and 
rafters  of  the  buUding  by  metal  clamps  and 
nails,  and  the  switchboards  were  fastened  to 
the  studding  of  the  building  by  nailing  boards 
across  the  studding  and  fastening  the  switch 
boxes  to  the  boards  by  screws  and  nails.  It 
may  be  that  the  physical  facts  thus  described 
were  such  that  these  materials  should  be  re- 
garded as  fixtures  attached  to  and  which  be- 
came a  pert  of  the  building  if  such  had  been 
the  intention  of  the  contracting  parties.  Pac. 
Sash  &  Door  Co.  v.  Bumlller,  162  Cal.  604, 
667,  124  Pac.  230,  41  L.  R.  A.  (N.  S.)  206; 
Cal.  P.  C.  Co.  V.  Wentworth  Hotel  Co.,  16 
Cal.  App.  602.  711,  712,  118  Pac.  103.  113; 
Blanck  v.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  725,  127  Pac.  805. 

[1, 2]  Bnt  the  court  found  the  facts  to  be 
that  the  plaintiff  never  made  any  repairs  in, 
of,  or  to  the  building,  and  that  the  materials 
furnished  did  not  become  a  part  of  any  im- 
provement or  alteration  in  the  building,  or 
any  addition  thereto ;  also  that  there  was  no 
understanding  by  the  plaintiff  or  the  lessee. 
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that  any  of  said  materials  should  become  per- 
manently attached  to  the  building.  In  ef- 
fect, the  court  determined  that  the  plalntifT 
never  Intended  to  attach  the  equipment  per- 
manently to  the  building,  but  only  intmded 
to  install  the  same  temporarily  for  the  use  of 
the  lessee,  with  whom  his  contract  was  made, 
and  that  the  only  contract  of  the  plaintiff 
with  the  leasee  wasJor  the  temporary  instal- 
lation of  materials,  not  to  become  a  part  of 
the  building.  Whether  materials  are  so  ap- 
plied to  a  building  as  to  become  a  part  there- 
of la  a  question  of  fact  "to  be  determined  by 
the  court  upon  the  evidoice  before  it"  Bian- 
chl  ▼.  Hughes,  124  Cal.  24,  56  Pac.  610.  In 
the  case  at  bar,  since  we  are  bound  to  assume 
that  the  evidence  Justifles  the  findings,  we 
conclude  that  the  materials  Installed  by  the 
Plaintiff  did  not  constitute  any  alteration  or 
addition  to  the  building,  or  repair  thereof., 

[3]  The  defendant  owner  having  failed  to 
give  notice  disclaiming  resiwnsibllity  for  the 
work,  as  provided  by  section  1192,  Ck>de  of 
Civil  Procedure,  the  plaintiff  would  be  enti- 
tled^ to  enforce  his  claim  of  lien,  if  the  work 
had' been  of  a  lienable  character,  and  If  the 
defendant  had  "knowledge  of  such  construc- 
tion, alteration  or  repair  or  work  or  labor." 
In  the  first  finding  the  court  said  that  the 
products  company,  with  the  knowledge  and 
consent  of  the  defendant,  caused  to  be  in- 
stalled ill  the  building  "certain  equipment 
and  machinery  for  the  manufacture  of  paint." 
There  is  no  identification  of  this  equipment 
and  machinery  with  the  work  done  by  the 
plaintiff.  On  the  contrary,  the  court,  in  its 
seventh  finding,  said  that  the  defendant  did 
not  have  actual  notice  of  the  furnishing  of 
the  materials  or  the  performance  of  the  la- 
bor in  question. 

Construing  the  finding  as  one  intoided  to 
mean  ttiat  the  defendant  was  without  knowl- 
edge of  the  fact  that  the  work  was  t>eing 
done,  the  provisions  of  section  1192  do  not 
ai»ply  to  the  established  circumstances  of  the 
case. 

The  Judgment  is  affirmed. 

We  concur:    SHAW.  J. ;  JAMES,  J. 


(E7  Cal.  App.  n») 

KUBI8TA  V.  DANIELS  at  al.    (Chr.  3394.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Feb.  11, 1922.  On  the 
Merits  May  19,  1922,  after  Grant  of  Reiiear- 
ing  March  8,  1922.  Rehearing  Denied  June 
16,  1922.) 

On  Motion  to  Dismisa. 

I.  Appeal  and  error  ®=>356— Appeal  not  filed 
until   100  days  after  Judgment  must  be  dis- 
missed. 
Where  the  notice  of  appeal  was  served  and 

filed  more  than  100  days  after  the  entry  of  the 


judgment  from  wUdi  the  appeal  was  taken,  the 
appeal  must  be  dismissed  onder  Code  CKv.  Proc. 
{  939,  requlriiig  the  appeal  to  be  takoi  witbin 
60  days. 

On  the  Merits. 

2.  Appeal  aad  error  «=3880(3)— Qaaraator  af 

notes  cannot  complain  of  failure  ta  rander 

Judgment  against  maker. 

The  guaraotor  of  four  notes,  who  conceded 

that  Judgment  was  properly  rendered  against 

him  for  all  four  of  the  notes,  cannot  complain 

on    appeal    that   Judgment   was   not    rendered 

against  the  maker  on  two  of  the  notes. 

Appeal  from  Superior  Court,  Los  Angles 
County;   Fred  H.  Tatt,  Judge. 

Action  by  Frank  Kubista  against  A.  J. 
Daniels  and  another.  Judgment  for  plain- 
tiff, and  named  defendant  appeals.  Motion 
to  dismiss  appeal  granted,  rehearing  granted, 
and  Judgment  affirmed. 

T.  0.  Gould,  of  Los  Angeles,  for  appellant 
Woodruff  &  ShoemakCT,  of  Los  Angeiea,  for 
respondent 

On  Motion  to  Dismiss. 

WORKS,  J.  [1]  This  is  an  appeal  from  a 
final  Judgment  Respondent  asks  for  a  dis- 
missal of  the  appeal.  The  notice  of  appeal 
was  served  and  filed  more  than  a  hundred 
days  after  the  entry  of  the  Judgmoit  An 
appeal  from  a  final  Judgment  may  be  taken 
only  within  60  days  from  the  entry  of  the 
Judgment  (Code  Civ.  Proe  |  939). 

Appeal  dismissed. 

We  concur:  FINLAYSON.P.J.;  CRAIG.J. 

On  the  Merits  after  Grant  of  Rditaring. 

WORKS,  J.  Defendant  C!olkins  executed 
her  four  certain  promissory  notes  to  one 
Brunk«i,  the  payment  of  all  of  the  paper 
having  been  guaranteed  by  defendant  Dan* 
iels.  Brunken  transferred  the  notes  to 
plaintiff,  two  of  them  by  indorsement  in  due 
course,  two  by  delivery  without  indorsement, 
and  plaintiff  brought  the  present  salt  against 
both  Daniels  and  Colkins  on  all  four  of  the 
instruments.  Defendant  CJolklns  interposed 
defense  as  to  all  of  the  notes  on  the  grounds 
that  they  had  been  obtained  by  the  i>ayee  by 
means  of  fraud  and  deceit  that  they  bad 
been  given  without  consideration,  and  that, 
if  there  was  a  consideration,  it  had  failed. 
The  trial  court  found  against  defendant  Col- 
kins on  each  of  these  issues  and  rendered 
Judgment  against  both  defendants  on  the  two 
notes  which  had  been  transferred  to  plain- 
tiff by  indorsement  Judgment  on  the  otber 
notes,  the  title  to  which  had  been  passed  to 
plaintiff  by  delivery  only,  went  against  de- 
fendant Daniels  alone.  That  defendant  alone 
appeals. 

[2]  The  opening  brief  of  appellant  Is  ^hort 
fragmentary,  and  unsatisfactory,  no  dosing 
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brltf  bavlng  been  filed  by  him.  After  con- 
ceding tbat  Judgment  against  both  defend- 
ants waa  proper  on  the  two  notes  which 
were  transferred  by  Indorsement,  and  after 
stating  the  findings  of  the  trial  court  on  the 
Issues  presented  by  the  answer  of  respond- 
ent CoUdns,  the  writer  of  the  brief  proceeds: 

"But,  after  finding  against  every  one  of  de- 
fendant Colkins'  special  defenses,  the  court 
nevertheless  rendered  Judgment  in  favor  of 
defendant  Colkins  as  maker  of  the  notes  and 
against  defendant  Daniels  as  guarantor.  The 
court  finds  tbat  defendant  Colkins  has  no  de- 
fense to  the  payment  of  the  notes,  and  then 
excuses  her  from  payment,  placing  the  entire 
burden  on  the  guarantor.  The  only  possible 
judgment  under  the  findings  is  one  holding  de- 
fendant Colkins  for  payment  of  all  four  notes. 
The  present  judgment  is  not  supported  by  the 
findings,  and  therefore  must  be  set  aside." 

This  language  is  somewhat  cryptic,  but  we 
gather  from  it,  and  from  the  whole  tenor  of 
the  brief,  that  the  only  point  made  by  appel- 
lant is  that  Judgment  on  the  two  notes  whldi 
respondott  Kablsta  took  without  Indorse- 
ment ahonld  have  gone  against  both  defend- 
ants. It  is  to  be  observed  that  no  claim  is 
made  In  the  brl^  that  Kublsta  was  not  en- 
titled to  Judgment  against  appellant,  If,  at 
least,  the  maker  of  the  notes  were  caught  In 
the  net  with  him.  His  position  appears  to 
be  that  the  Judgment  against  him  is  a  right- 
eous Judgment,  but  tbat  the  trial  court 
erred  In  not  rendering  Judgment  against  the 
maker  of  the  two  unindorsed  notes  also. 
We  cannot  see  what  difference  it  makes  to 
appellant  whether  or  not  the  maker  of  the 
notes  was  included  in  the  Judgment  Un- 
doubtedly, if  the  Judgment  had  gone  against 
both  maker  and  guarantor  the  liability  of  the 
latter  to  pay  would  have  been  as  great  as  it 
now  is,  for  in  that  event  he  could  have  been 
required  to  pay  the  entire  debt,  as  he  la 
comi>eIlable  to  do  under  the  Judgment  now 
standing  against  him.  It  appears  to  us  that 
appellant  has  shown  no  reason  why  either 
the  Judgment  against  him  or  the  Judgment 
in  favor  of  his  codef^idant  should  be  dis- 
tuTbed. 

Judgment  affirmed. 

We  concur:   riNLAYSON,  P.  J.;  CRAIG,  J. 


(121  Wash.  700) 

WARREN  V.  LEBAM  MILL  &  TIMBER  CO. 
(No.  16998.) 

(Supreme  Court  of  Washington.    July  81, 
1922.) 

Appeal  and  error  «=3979(2)— Granting  of  new 
trial  for  Insufficient  evidence  dlstnriied  only 
In  case  of  clear  error. 

The  granting  of  a  new  trial  on  the  ground 

that  the  evidence  did  not  sustain  the  verdict 


BBAYIK  949 

P.) 

will  be  disturbed  only  tf  the  evidence  presents 
a  dear  case  of  error. 

Department  2. 

Appeal  from  Superior  Court,  Fadflc  Coun- 
ty;  H.  W.  B.  Hewen,  Judge. 

Action  by  George  W.  Warren  against  the 
Lebam  Mill  &  Timber  Company.  Defendant 
was  granted  a  new  trial,  and  plaintiff  ap- 
pealSb    Affirmed. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lant. 

Herman  Murray,  of  South  Bend,  for  re- 
spondent 

FBR  CURIAM.  Appellant  recovered  a 
Judgment  against  respondent  for  personal 
services,  and  the  trial  court  granted  a  new 
trial  on  the  ground  that  the  evidence  did  not 
sustain  the  verdict 

No  useful  purpose  will  be  served  by  re- 
citing the  facts.  In  our  opinion  an  examina- 
tion of  the  testimony  shows  that  the  trial 
court  was  fully  warranted  in  its  action,  and 
it  Is  certain  that  the  evidence  does  not  pre- 
sent a  clear  case  of  error  on  the  part  of  the 
trial  Judge  which  must  exist  before  this 
court  will  Interfere.  Getty  v.  Button,  110 
Wash.  429,  188  Fac.  497,  and  cases  cited. 

The  Judgment  is  affirmed. 


STATE    V.    BRAVIN. 


(120  Wasb.  545) 
(No.  17083.) 


(Supreme  Cmu%  (rf  Washington.    June  26, 
1922.) 

1.  Criminal  law  4=s>369(6)— Admission  sf  evl< 
denes  of  another  crime  held  error. 

Where  defendant  was  indicted  for  selling 
intoxicating  liquor,  the  admission  of  evidence 
that  Just  prior  to  the  alleged  sale  defendant 
purchased  from  witness  a  stolen  phonograph 
was  error,  as  it  tended  to  prove  defendant  was 
guilty  of  another  offense,  and  had  no  connec- 
tion with  the  issues  on  trial. 

2.  Criminal  law  «=>4I9,  420(10)— Hearsay 
testimony  held  Inadmissible. 

Where  witness  testified  that  he  acted  on 
the  suggestion  of  a  named  person  in  testify- 
ing before  the  grand  jnty,  the  exclusion  of 
what  that  person  said  to  witness  was  proper. 

3.  Criminal  law  4s3430— -In  proseoutfsn  for 
selling,  eertlfled  copy  of  defendant's  lloense 
te  conduot  soft  drink  establlshmsnt  admls« 
sible. 

In  a  prosecution  for  selling  intoxicating 
liquors,  a  certified  copy  of  defendant's  license 
to  conduct  a  soft  drink  establishment  was  ad- 
missible. 

4.  Witnesses  <&=»277(2)— Allowing  examination 
as  to  defendant's  citizenship  and  residence 
held  within  court's  discretion. 

In  a  prosecution  for  selling  intoxicating 
liquors,  it  was  within  the  discretion  of  the  trial 
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court  to  allow  examination  of  defendant  aa  to 
his  dtizenatiip  and  length  of  residence  in  the 
United  Statea. 

5.  Intoxicating   liquors   «=3223(l)— Testimony 
as  to  sales  made  four  months  prior  to  date 
charged  held  Inadmissible. 
Testimony  as  to  sales  of  intoxicatinK  liq- 
uors made  by  defendant  fonr  months  prior  to 
the  date  charged  in  the  indictment  was  inadmis- 
sible, though  some  other  charge  bad  been  based 
on  such  sales. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Wm.  D.  ABkren.  Judge. 

Dan  Bravin  was  conTicted  of  maintaining 
a  place  for  the  unlawful  sale  of  intoxicating 
liquor,  and  tie  appeals.  Reversed  and  re- 
manded. 

S.  A.  Gagliarde  and  Bates  &  Peterson,  all 
of  Tacoma,  for  appellant. 

James  W.  Selden  and  Xbos.  F.  Ray,  twtb 
of  Tacoma,  for  the  State. 

TOLMAN,  J.  Appellant  was  indicted, 
tried,  convicted,  and  sentenced  to  serve  a 
term  In  the  state  penitentiary  upon  the 
charge  of  maintaining  a  place  for  the  unlaw- 
ful sale  of  Intoxicating  liquor.  Appealing, 
he  relies  upon  21  assignments  of  error  for  a 
reversal,  all  of  which  have  been  considered, 
but  not  all  of  which  need  be  here  discussed. 

[1]  It  is  first  urged  that  the  trial  court 
erred  In  permitting  witness  Cunningham, 
and  some  of  his  companions,  to  testify  in  de- 
tail to  going  to  the  place  appellant  is  charged 
with  conducting,  not  finding  him  there,  go- 
ing thence  and  stealing  a  phonograph,  tak- 
ing it  to  appellant's  home,  there  partaking  of 
intoxicating' liquor  then  furnished  by  appel- 
lant, and  receiving  from  appellant  $35  in 
money  for  the  stolen  .phonograph,  all  of 
which  occurred  before  the  witnesses,  or  any 
member  of  their  party,  purchased  or  drank 
liquor.  In  tbe  place  charged  with  being  un- 
lawfully maintained.  It  is  true  that  the 
trial  court  admitted  this  line  of  testimony  on 
the  theory  that  it  was  preliminary,  and  un- 
doubtedly in  some  cases  certain  preliminary 
testimony  is  necessary  to  a  complete  under- 
standing of  what  afterwards  occurred;  but 
in  the  light  of  the  testimony  as  to  the  sale 
of  liquor  at  the  place  charged  in  the  indict- 
ment later  in  the  evening,  it  is  at  once  ap- 
parent that  these  so-called  preliminary  mat- 
ters had  no  connection  with  the  charge,  and 
had  no  tendency  whatever  to  prove  or  to  ex- 


plain the  testimony  tending  to  prove  tb« 
charge  upon  which  appellant  was  being 
tried.  They  were  as  separate  and  distinct 
from  the  matter  charged  as  though  they  had 
occurred  at  a  time  weeks  or  months  remote, 
and  had  no  tendency  whatever  to  prove  the 
issues  then  on  trial.  Their  tendmcy  was 
to  prove  that  appellant  was  guilty  of  other 
offenses  with  which  he  was  not  then  charged, 
and  to  prejudice  him  In  the  eyes  of  the  Jury. 
This  line  of  testimony,  and  the  instructions 
to  the  Jury  based  thereon,  constitute  rever- 
sible error. 

[2]  In  the  matter  of  what  occurred  before 
the  grand  Jury,  and  the  relations  of  the  wit- 
ness Cunningham  with  one  M.  J.  SuUlvan, 
we  find  no  error.  The  trl^l  court  permitted 
appellant,  on  cross-examination,  to  bring  out 
the  testimony  that  Cunningham,  In  testify- 
ing before  the  grand  jury,  acted  upon  the 
suggestions  of  Sullivan,  and  properly  refused 
to  go  further,  and  iiermlt  the  hearsay  testi- 
mony as  to  what  Sullivan  said  to  the  witness 
at  that  time. 

[3]  Nor  do  we  find  error  in  receiving  in  evi- 
dence the  certified  copy  of  a  license  to  con- 
duct a  soft  drink  establishment  issued  to  ap- 
pellant. True,  the  clerk's  certificate  was  in- 
formal in  some  particulars;  but  it  was  for- 
mal as  to  every  material  fact  sought  to  be  es- 
tablished thereby,  and  moreover,  before  re- 
c^ving  the  certified  copy,  the  court  required 
the  clerk  to  be  called  as  a  witness,  and  the 
testimony  thus  produced  cured  the  informal- 
ities. 

[4]  Nor  can  we  say  that  there  was  error  fn 
permitting  the  prosecuting  attorney  b>  in- 
terrogate appellant  as  to  his  citizenship  and 
the  length  of  his  residence  In  the  United 
States.  Such  matters  are  within  the  discre- 
tion of  the  trial  court,  and  we  cannot  inter- 
fere until  a  manifest  abuse  of  discretion  is 
made  to  appear. 

[5]  Testimony  as  to  sales  made  some  four 
months  prior  to  the  date  charged  were  not 
too  remote,  and  the  mere  fact  that  some  oth- 
er charge  had  been  based  upon  such  sales  did 
not  tend  to  make  the  testimony  as  to  th« 
sales  inadmissible. 

Other  assignments  of  error  are  based  upon 
matters  not  likely  to  occur  in  another  trial, 
or  are  without  merit. 

Because  of  the  errors  pointed  out,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  triaL       * 

PARKER,  C.  J.,  and  BflTCHELL  and 
BRIDCES,  JJ.,  concur. 
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ALASKA  JUNK  CO. 

16845.) 


(No. 


(Supreme  Court  of  WasUnKtm.    Jnly  11, 
1922.) 

1.  Corporations  €=>5I9(3)— Finding  that  cor 
poration  ratified  employment  of  attorney  by- 
partaerkhip   prior  to  Its  incorporation  sus- 
tained. 

In  an  action  to  recover  attorney's  fees  by 
plaintiil,  who  bad  been  employed  by  a  partner- 
ship prior  to  the  partnership's  incorporation, 
and  continued  to  act  as  attorney  for  the  cor- 
poration, evidence  held  to  sustain  a  finding  that 
plaintiff's  previous  employment  by  the  partner- 
ship had  been  ratified  by  the  corporation,  not- 
withstanding the  fact  that  plaintiff's  claim  was 
not  among  those  expressly  assumed  by  the  cor- 
poration. 

2.  Corporationv  «i35l9(2>— In   action   by  an 
'  attorney  for  fees  against  corporation  saeoeed- 

tng  a  partnerslilp  whieli  employed  him,  evi- 
dence of  services  for  a  liranoh  offioe  lieid  ad- 
missible. 

Where  an  attorney  was  employed  by.  a 
partnership  which  was  later  incorporated,  and 
there  was  evidence  in  a  suit  for  fees  that  this 
employment  was  ratified  by  the  corporation, 
Evidence  that  parties  in  charge  of  a  branch  of- 
fice consulted  with  him  and  were  advised  by 
him  on  matters  pertaining  to  the  corporation 
after  it  took  over  the  business  was  admissible. 

Department  2. 

Appeal  from  Superior  Ciourt,  Spokane 
Gonnty ;  Hugo  B.  Oswald,  Judge.      ' : 

Action  by  Ed  B.  Powell  against  the  Alaska 
Junk  Compaq.  From  a  refusal  to  enter 
Judgment  for  defendant,  notwithstanding  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
jlrmed. 

Charles  A.  Reyncdds,  of  Seattle,  and 
Charles  P.  Lund,  of  Spokane,  for  appellant. 
'  P.  M.  O'Learjr,  of  Spokane,  lor  respondeat. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  a  sum'  claimed  to  be  due  as  attor- 
ney's fees(.  The  cause  was  tried  to  the  court 
and  a  Jury  and  resulted  In  a  verdict  In  favor 
of  the  plaintiff.  Motion  top  Judgment  not- 
Mthstanding  the  verdict  being  made  and 
overruled,  Judgment  was  entered,  and  the  de- 
fendanif  appeals. 

[1]  The  flpi)eUant  Is  a  corporation  engaged 
In  the  Junk  business  both  at  Seattle  and  Spo- 
kane. The  respondent  is  an  attorney  at  law 
located  at  Spokane,  and  brought  this  action 
to  recover  for  services  for  which  he  had  not 
been  paid.  Prior  to  the  year  1918>  Bernard 
Kahn  and  Isador  B.  Faulk,  as  copartners, 
under  the  firm  name  of  Kahn  &  Faulk,  had 
been  engaged  in  the  Junk  business  In  Spo- 
kane. Barly  In  February  of  this  year  the 
respondent  was  employed  by  the  firm  to  at- 
tend to  a'l  of  Its  legal  matters  for  the  agreed 


(MT  p.) 

co^ppensatlon  of  $600  for  that  year,  to  wit, 
1918.  This  contract  did  not  cover  services 
rendered  In  litigation  In  which  the  firm  might 
be  engaged,  but  for  such  services  a  reasona- 
ble fee  was  to  be  paid.  Some  time  during  the 
month  of  June,  the  Kahn  and  Faulk  business 
at  Spokane  was  consolidated  with  a  like  busi- 
ness In  the  city  of  Seattle,  and  the  appellant 
corporation  was  formed  for  that  purpose. 
After  the  corporation  was  formed  Kahn  and 
Faulk  by  bill  of  sale  transferred  the  assets  of 
the  firm  to  the  corporation,  and  gave  a  list  of 
their  creditors  for  the  purpose  of  satisfying 
the  bulk  sales  law  (Bem.  Code  1916,  §§  5296- 
5300) ,  all  of  which  were  assumed  by  the  cor- 
poration. The  corporation  began  business  on 
July  1,  1918 ;  It  having  been  organized  some 
time  during  the  prevlotis  month  of  June.  Aft- 
er the  corporation  was  organized  one  Frank 
Swartz  was  made  president  thereof  and 
Kahn  treasurer,  the  latter  moving  to  Seattle, 
but  being  the  manager  of  the  Spokane  branch. 
After  the  corporation  was  organized  the  re- 
spondent continued  to  act  as  attorney  for 
the  corporation  Just  as  he  had  for  the  part- 
nership prior  to  that  time.  He  daims,  and 
there  was  evidence  to  sustain  this  contention, 
that  after  the  corporation  was  organized  he 
was  authorized  by  Kahn  to  continue  to  serve 
the  corporation  the  same  as  he  had  the  part- 
nership. There  Is  also  evidence  that  Swartz, 
the  president  of  the  corporation,  knew  of  the 
employment  and  acquiesced  In  It  At  least 
there  was  direct  evidence  that  In  October 
Swarta  In  a  conversation  with  respondent 
approved  the  employment  There  was  evi- 
dence from  which  the  Jury  might  Infer  that 
prior  to  this  time  Swartz  knew  of  the  em- 
ployment The  business  was  an  e^ctenslve  one 
from  the  time  the  cori)oratlon  was  organized 
until  approximately  the  1st  of  March,  1919 ; 
the  resiMndent's  advice  was  sought  by  those 
In  charge  of  the  Spokane  branch,  and  he  ren- 
dered the  same  service  to  the  corporation 
that  he  had  previously  rendered  to  the  part- 
nership. During  this  time  there  were  certain 
matters  In  litigation  for  which  he  had  charg- 
ed a  fee  and  had  been  paid,  and  these  Items 
are  not  here  Involved.  There  Is  little  In  tbLs 
case  except  questions  of  fact  While  the  ev- 
idence was  in  dispute  upon  vital  matters, 
there  was  sufficient  evidence  to  sustain  a 
finding  of  the  Jur^  that  the  respondent's  pre- 
vious employment  by  the  partnership  had 
been  ratified  by  the  corporation.  It  Is  true, 
as  claimed  by  the  appellant  that  In  the  list 
of  creditors  made  at  the  time  of  the  transfer 
there  was  no  mention  of  the  respondent's 
claim,  but,  notwithstanding  this  fact,  under 
the  evidence  as  It  was  offered  upon  the  trial, 
the  question  was  for  the  Jury.  This  covers 
only  the  $600  Item  which  was  due  at  the  end 
of  the  year  1918. 

[2]  There  Is  another  Item  of  $200  claime^d 
to  have   been   earned  during  January   and 
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Vebniary,  1910.  The  evld«ice  witb  reference 
to  this  item  is  directly  in  conflict  as  'to 
whether  the  president  of  the  corporation  em- 
ployed and  authorized  the  respondent  to  act 
for  the  company  during  these  two  months; 
it  presented  plainly  a  question  for  the  Jury. 
The  appellant  objected  to  certain  evidence 
which  was  offered  and  admitted,  one  item  be- 
ing that  the  parties  in  charge  of  the  Spokane 
branch  consulted  with  the  respondent  and 
were  advised  by  him  on  matters  pertaining  to 
the  corporation  after  It  took  over  the  busi- 
ness. Without  reviewing  these  objections  to 
testimony  In  detail.  It  may  be  said  that  there 
was  no  err<»r  in  this  regard.  The  cases  of 
Lee  V.  Steinhart  Lumber  Co.,  66  Wash.  S72, 
119  Pac.  1117,  and  Hart  Pioneer  Nursery  Oo. 
T.  Coryell,  8  Kan.  App.  496,  66  Pac.  614,  re- 
lied on  by  the  appellant,  are  distinguishable. 
In  neither  of  those  cases  was  there  evidence 
showing  ratification  by  the  corporation  of 
the  contract  of  the  prior  partnership. 
The  Judgment  will  be  affirmed. 

PASKBB,  0.  3.,  and  MACEIMTOSH,  HOL- 
COMB,  and  HOVBX,  JJ.,  concur. 


(lao  Wasb.  567) 

STATE  V.  CASTO.     (No.  17232.) 

(Supreme  Court  of  Washington.     Jane  26, 
1922.) 

1.  RoMMry  «=97— Forcible  taking  of  money  by 
prearrangetl  plan  held  robbery. 

The  taking  of  money  from  complaining 'wit- 
ness by  threatening  liim  with  a  revolver,  when 
by  prearranged  plan  he  was  discovered  in  a 
room  in  a  hotel  with  a  woman,  was  robbery. 

2.  Robbery  «=>l— Thraats  «=>l  ( I )— DIstinotloa 
betwoea  "robbery"   and   "extortion"   stated. 

The  chief  distinction  between  "robbery" 
and  "extortion"  is  that -to  commit  "robbery" 
the  taking  must  be  withoat  the  consent  of 
the  person  robbed,  while  in  "extortion"  the 
taking  is  with  consent. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ex- 
tort—Extortion;   Robbery.] 

S.  Robbery  4s»26— Whether  money  taken  by 
force  question  for  Jnry. 
Where  money  was  taken  by  threatening 
with  a  revolver,  after  complaining  witness  by 
prearranged  plan  was  discovered  in  a  hotel 
room  with  a  woman,  it  was  for  the  Jury  to 
determine  whether  the  money  was  taken  by 
force  and  under  threats  and  against  his  con- 
sent 

4.  Criminal  law  «=9742(l),  1 159(4)— Credi- 
bility of  witnesses  for  Jury,  and  appellate 
court  will  net  Interfere  on  such  groanda. 

The  credibility  of  witnesses  is  always  for 
the  Jury,  and  under  ordinary  circumstances  the 
appellate  conrt  will  not  interfere  with  the 
verdict  of  the  Jnry  on  these  grounda 


Department  1. 

Appeal  from  Supezlor  Court,  Pierce  Comi- 
ty; W.  O.  (Thapman,  Judge. 

T.  A.  Casto  was  convicted  of  aiding,  oonn- 
seling,  and  abetting  in  the  oommlstfon  of 
robbery,  and  he  appeals.    Affirmed. 

'  A.  O.  Laffin,  of  Tacoma,  for  appellant. 

J.  W.  Selden  and  Leo  Teats,  both  of  9^- 
coma,  for  the  State. 

BRIDGES,  J.  The  Information  in  this 
case  charged  the  defendant  with  the  crime  of 
aiding,  counseling,  and  abetting  one  Omer 
D.  James  and  Elizabeth  Elzon  in  the  com- 
mission of  the  crime  of  robbery.  The  de- 
fendant has  appealed  from  a  Judgment  of 
sentence  entered  upon  the  verdict  of  the 
Jury. 

The  dtief  reason  assigned  here  for  rever- 
sal la  that,  if  the  state  proved  any  crime 
whatsoever,  it  was  that  of  extortion,  and 
not  robbery.  There  was  ample  testimony 
from  which  the  Jury  might  have  condnded 
that  the  three  persons  named  agreed  that  at 
a  certain  hotel  room  in  Tacoma  Elizabeth 
Hlxon  should  meet  a  certain  soldier  who 
they  knew  had  some  money  on  his  person, 
and  that,  while  the  soldier  and  the  woman 
were  together  in  the  mom,  James  should  ap- 
pear and  pretend  to  be  the  brother  or  hns- 
band  of  the  woman,  and  thereby  obtain  the 
money  from  the  soldier.  There  waa  ample 
testimony  to  show  that  the  appellant  was 
one  of  the  chief  instigators  of  the  crime  and 
the  moving  spirit  ther^n.  According  to  the 
program,  late  at  night,  the  woman  visited  the 
soldier's  room  in  the  hoteL  She  had  been 
there  but  a  few  minutes  when  James,  ac- 
cording to  prior  arrangement,  knocked  on  the 
door  and  demanded  admittance,  and  after 
some  controversy  he  was  allowed  to  enter. 
He  thereupon  represented  himself  to  be 
closely  related  to  the  woman  and  abused  her 
for  being  found  in  such  drcumstanoes,  drew 
a  revolver  on  the  soldier  and  held  it  close  to 
or  against  his  person,  and  threatened  to  do 
him  bodily  injury,  and  at  that  time  received 
from  him  a  considerable  sum  of  money. 

[1-3]  There  are  in  these  facts  all  Qie  ele- 
ments of  robbery.  The  chief  distinction  be- 
tween robbery  and  extortion  is  that  to  com- 
mit the  former  the  taking  must  be  withont 
the  consent  of  the  person  robbed,  while  in 
extortion  the  taking  is  with  consent  It 
does  not  require  any  argumait  or  citation 
of  authorities  to  show  that,  under  the  evi- 
dence in  this  case,  it  was  for  the  Jnry  to 
determine  whether  the  money  was  taken 
from  the  soldier  by  force  and  under  threats 
and  against  his  consent 

[4]  Appellant  argues  extensively  that  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict and  Judgment  He  attacks  the  credi- 
Ullty  of  the  witnesses  for  the  state,  contend- 
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Ing  that  their  characters  and  reputations  are 
such  as  that  the  Jury  was  not  Justified  In 
believing  them,  and  that  the  verdict  should 
have  been  In  accordance  with  the  testimony 
of  his  own  witnesses,  whose  characters  he 
extols.  The  credibility  of  the  witnesses  is 
always  for  the  Jury,  and  this  court,  will  not, 
under  ordinary  circumstances.  Interfere  with 
the  verdict  of  the  Jury  on  these  grounds.  A 
reading  of  the  record  convinces  us  that  there 
was  ample  testimony  upon  which  the  ver- 
dict may  rest. 

One  or  two  other  assignments  of  error  are 
made  but  they  are  without  merit 

Judgment  affirmed. 

PARKER,  C.  J.,  and  rCLLEKTON, 
MITCHELL,  and  TOLMAN,  JJ.,  concur. 


(la  .Wash.  74) 

LOFTHUS  V.  NAVY  YARD  CITY  MILL  CO. 
(No.  17123.) 

(Supreme  Court  of  Washington.    July  17, 
1022.) 

Appeal  and  error  «=9t002— Verdlot  on  disput- 
ed question  of  fact  not  disturbed. 

A  verdict  on  a  disputed  question  of  fact 
cannot  be  disturbed. 

Department  2. 
.    Appeal  from  Superior  Court,  Kitsap  Coun- 
ty;  Walter  M.  French,  Judge:. 

Action  by  B.  Lofthus  against  the  Navy 
Yard  City  Mill  Company.  Judgment  for  de- 
fendant, and  plalntur  appeals.    Affirmed. 

Bryan  ft  Garland,  of  Bremerton,  for  appe- 
lant 

Thomas  Stevenson,  of  Bremerton,  for  re- 
qxmdent 

PER  CURIAM.  Replevin  action  tried  to 
the  court  and  a  Jury.  No  objectlms  were 
made  to  the  instructions,  and  the  Important 
question  Is  whether  there  was  sufficient  evl- 
doice  to  sustain  the  verdict.  The  respond- 
ent had  purchased  from  one  Rothwell  100,000 
laths  on  an  oral  contract.  It  is  the  claim 
of  the  appellant  that  there  had  been  no  seg- 
regation or  Identification  of  the  particular 
laths.  This  presented  purely  a  question  of 
fact,  on  wbldi  there  was  a  dispute,  and  of 
which  the  Jury  was  entitled  to  accept  either 
the  respondent's  or  the  appellant's  version. 

It  is  next  contended  that,  there  being  no 
bill  of  sale,  as  against  the  existing  creditors, 
of  whom  the  appellant  claims  to  be  one, 
the  sale  Is  invalid,  for  the  reason  that  the 
property  had  been  left  in  the  possession  of 
the  vendor.  This'  also  presented  a  question 
of  fact  on  which  there  was  a  dispute,  and 
the  verdict  of  the  Jury  cannot  be  disturbed 
merely  for  that  reason. 


There  are  a  few  other  minor  assignments 
of  error  which  we  feel  it  Is  unnecessary  to 
consider. 

Judgment  afllrmed. 


BLAIR  V.  KILBOURNE. 


(m  Wash.  S3) 
(No.  17192.) 

July  28, 


(Supreme  Court  of  Washington. 
1922.) 

1.  Municipal  eorporations  ^s>705(3)— More 
oare  required  of  auto  driver  in  observing 
possibility  of  danger  to  nine  year  old  child. 

Though  plaintiff's  nine  year  old  son  was 
negligent  and  was  of  sufficient  age  to  have 
realized  the  danger  of  running  into  a  main 
thoroughfare  frequented  by  automobiles  with- 
out looking  for  approaching  automobiles,  de- 
fendant was  not  justified  in  assuming  that  tiie 
child  could  be  depended  upon  to  exercise  the 
same  degree  of  care  for  ills  safety  as  an  adult 
and,  when  defendant  observed  the  possibility  of 
danger,  more  caution  was  called  for  Uien 
would  ordinarily  be  necessary. 

2.  Death  «=>58  (2)— Showing  held  to  make  ease 
for  recovery  for  death  of  child. 

A  case  for  recovery  by  a  father  under  Rem. 
Code  1915,  S  184,  for  the  death  of  his  nine  year 
old  son  is  made  by  showing  that  the  boy  was  a 
healthy  child  of  average  intelligence. 

Department  2. 

Appeal  from  Superior  Court,  King  (bounty ; 
Calvin  S.  Hall,  Judge. 

Action  by  M.  B.  Blair  against  F.  H.  Kll- 
boume.  Judgment  for  plaintift,  and  defend- 
ant appeals.    Affirmed  <«  condition. 

ShanlE,  Belt  &  Falrbrook,  <A  Seattle,  for 
appellant 

Tom  S.  Patterson,  James  M.  Gephart,  and 
Hiram  S.  Patterson,  all  of  Seattle,  for  re- 
spondent 

HOVET,  J.  The  nine  year  old  son  of  the 
respondent  was  strucls  by  an  automobile  own- 
ed and  driven  by  appellant  and  received  in- 
juries from  which  he  died  in  a  few  hours. 
Respondent  sued  for  loss  of  services  under 
section  184,  Rem.  Code,  and  recovered  a 
Judgment  for  $5,000. 

Appellant  was  driving  with  his  wife  in 
a  Cadillac  Inclosed  car  on  the  afternoon  of 
a  dear  day  on  a  paved  street  in  the  city  of 
Seattle  luiown  as  Greenlalce  boulevard.  Six- 
ty-Fifth street  enters  this  street  from  one 
side,  and  the  lalce  lies  on  the  other.  The 
boy  was  flying  a  Itite  during  school  recess 
and  ran  into  the  Intersection  from  Sixty- 
Fifth  street  He  did  not  observe  the  car  and 
continued  to  cross  the  street,  Iieeping  his 
attention  at  all  times  upon  the  Icite,  and  was 
struck  by  the  car  without  ever  having  seen 
It  He  had  been  cautioned  by  his  father  not 
to  play  in  the  street  and  of  tiie  danger  from 
automobiles.    The  car  slid  a  distance  of  over 
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27  feet  after  the  iqppUcatlon  of  the  brakes, 
and,  in  the  opinion  of  an  expert  familiar 
with  the  type  of  car.  It  was  going  at  the  rate 
of  35  mllea  per  hour.  The  only  eyewitness 
of  the  entire  train  of  events  was  the  con- 
dactor  on  an  approaching  street  car.  Both 
his  testimony  and  that  of  the  appellant  and 
his  wife  placed  the  speed  of  the  automobile 
at  20  miles  per  hour  or  under,  and  the  testi- 
mony of  appellant  is  that  he  first  tried  to 
drive  around  the  boy,  and  when  be  saw  that 
he  could  not  do  this  he  applied  his  brakes 
and  stopped  as  quickly  as  possible.  Shortly 
after  the  accident  appellant  made  a  state- 
ment to  the  police  department  in  several  re- 
spects varying  from  his  testimony  upon  the 
stand. 

fl]  Appellant's  chief  ground  for  reversal 
is  the  contributory  negligence  of  the  deceas- 
ed, and  he  contends  that  as  a  matter  of  law 
his  motion  for  a  nonsuit  or  for  a  directed 
verdict  should  have  been  granted.  We  be- 
lieve the  boy  was  guilty  of  contributory  neg- 
ligence under  the  undisputed  testimony,  and 
that  he  was  of  sufficient  age  to  realize  the 
danger  of  running  into  a  main  thoroughfare 
frequented  by  automobiles.  But,  on  the  oth- 
er hand,  appellant  would  not  be  Justified  In 
assuming  that  a  child  could  be  depended  upon 
to  exercise  the  same  degree  of  care  for  liia 
own  safety  as  an  adult,  and,  when  appellant 
observed  the  possibility  of  danger,  more 
caution  was  called  for  than  would  ordinarily 
be  necessary.  It  is  true  appellant  claims  the 
accident  was  unavoidable  on  his  part,  but 
nnder  the'  testimony  the  Jury  were  Justified 
in  adopting  the  doctrine  of  last  clear  chance 
in  accordance  with  the  instructions  given 
them  by  the  court,  a's  we  consider  that  there 
was  sufficient  evidence  from  which  they 
might  have  found  that  the  appellant  did  not 
use  proper  precautions  after  the  danger  to 
the  boy  became  apparent 

Errors  are  predicated  upon  instructions, 
but,  so  far  as  they  are  not  covered  by  what 
we  have  said,  we  do  not  think  them  of  mo- 
ment wben  the  instructions  are  considered 
as  a  whole. 

[2]  Error  is  predicated  upon  the  amount 
of  recovery.  The  evidence  showed  that  the 
t>oy  was  a  healthy  child  of  average  intelli- 
gence, and  that  the  father  was  an  employ^ 
in  the  United  States  custom  service.  This 
made  a  caee  for  recovery  (Atrops  v.  Costello, 
8  Wash.  149,  35  Pac.  620),  but  in  our  opinion 
there  is  not  sufficient  showing  of  the  value 
of  the  boy's  services  to  Justify  the  amount  of 
recovery  in  this  action. 

The  Judgment  is  reversed,  with  directions 
to  grant  a  new  trial  unless  the  respondent  is 
willing  to  accept  the  sum  of  |2,500  together 
with  costs  of  the  action  in  the  trial  court; 
neither  party  to  recover  costs  here. 

PARKER,  C.  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOLCOMB,  JJ.,  concur. 


STATE  V.  AUSTIN. 


(in  wub.  108) 
(No.   17238.) 


(Supreme  Court  of  Washington.    July  SI, 
1922.) 

1.  OrlmlnaJ  law  <S=9576 (8)— Refusal  to  dUmls* 
prosecution  for  failure  to  bring  defendant  to 
trial  within  60  days  held  not  error. 

In  a  prosecution  for  grand  larceny,  where 
the  trial  was  commenced  62  days  after  the  in- 
formation was  filed,  overruling  a  motion  to  dis- 
miss, not  filed  until  the  trial  was  at  band,  in 
view  of  the  fact  that  defendant  bad  made  no 
previons  effort  to  note  the  case  for  trial,  waa 
not  an  abuse  of  discretion. 

2.  Larceny  «=»28 (4)— Information  for  grand 
larceny  held  sufficient. 

An  information  for  grand  larceny,  wliich 
alleged  false  representations  by  defendant,  and 
that  money  was  obtained  by  such  representa- 
tions, stated  the  ultimate  facts,  and  fairly  ap- 
prised defendant  of  the  crime  with  which  he 
was  charged,  and  was  not  erroneous  for  failing 
to  allege  the  means  by  which  the  matter  was 
conducted,  so  as  to  prejudice  defendant. 

3.  Criminal  law  $=3371  (2)— Admission  of  evi- 
dence of  similar  false  representations  to 
other  held  proper. 

In  a  prosecution  for  grand  larceny  through 
false  representations  as  to  the  condition  of  a 
corporation,  admission  of  evidence  that  de- 
fendant had  made  similar  representations  to 
other  purchasers  of  stock  was  proper  for  the 
purpose  of  showing  intent. 

4.  Criminal  law  «=>37l(2),  1169(11)— Admis* 
slon  of  evidence  of  defendant's  statement  to 
a  witness  held  reversible  error. 

In  a  prosecution  for  grand  larceny  com- 
mitted through  misrepresentations  as  to  the 
condition  of  a  corporation,  admission  of  testi- 
mony by  defendant's  employ^  that  defendant 
had  requested  the  employ^  not  to  mention  that 
defendant  had  been  negotiating  for  the  serv- 
ices of  the  employ^  only  a  short  time,  and  that 
defendant  had  represented  to  stockholders  that 
he  had  been  negotiating  with  the  employ^  for 
a  considerable  time  was  prejndicial  error,  since 
the  testimony  was  not  concerning  transactions 
similar  to  those  in  question  in  the  criminal 
charge,  but  amounted  only  to  charging  defend- 
ant with  being  dishonest. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty;   Mitchell  GUliam,  Judge. 

P.  L.  Austin  was  convicted  of  grand  lai^ 
ceny,  and  be  appeals.  Reversed  for  a  new 
trial. 

Walter  S.  Fulton,  John  F.  Dore,  and  John 
T.  Casey,  all  of  Seattle,  for  appellant 

Malcolm  Douglas,  T.  H.  Patterson,  and 
Chester  A.  Batchelor,  all  of  Seattle,  for  the 
State. 

HOVET,  J.  Appellant  was  convicted  of 
the  crime  of  grand  larceny  upon  an  informa- 
tion charging  that  he  obtained  money  from 
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another  by  misrepresentliig  fhe  condition  of 
a  corporation. 

The  evidence  of  the  state  was  to  the  effect 
that  the  transaction  Involved  the  transfer  of 
certain  shares  of  stock  in  the  corporation 
named  in  the  information  and  belonging  to 
appellant,  and  that  the  false  representations 
as  to  the  condition  of  the  corporation  were 
an  inducement  by  whidi  the  money  was 
secured  by  the  api)eUant 

[1]  The  trial  of  the  appellant  commenced 
62  days  after  the  information  was  filed,  and 
a  motion  was  made  to  dismiss  because  appel- 
lant had  not  been  brought  to  trial  within 
60  days.  This  motion,  however,  was  not  fil- 
ed until  the  trial  was  at  hand,  and  appellant 
had  made  no  previous  effort  to  note  the  case 
ifor  trial.  We  thinic  no  abuse  of  discretion 
was  shown  by  the  trial  court  in  denying  this 
motion. 

[2]  It  is  claimed  that  the  Information  la 
insufficient,  and  objection  was  made  to  the 
introduction  of  any  testimony  at  the  time  the 
trial  commenced,  and  the  objection  has  t>een 
raised  in  various  forms  since  then.  We  do 
not  consider  the  information  a  model  to  be 
approved  of,  but  we  believe  that  it  states  the 
ultimate  facts,  namely,  false  representations 
and  the  fact  that  tlie  money  was  obtained  by 
these  representations;  the  api)ellant  was 
fairly  apprised  of  what  he  was  charged  with, 
and  we  consider  he  was  not  prejudiced  by 
the  failure  to  allege  the  means  by  which  the 
matter  was  conducted.  State  v.  Garland,  65 
Wash.  666,  118  Pac.  907 ;  State  v.  Anderson, 
107  Wash.  336,  181  Pac.  696,  185  Pat.  624; 
State  V.  Mlllroy,  103  Wash.  193,  174  Pac.  10. 

[3]  Evidence  was  received  of  the  making  of 
similar  representations  by  the  appellant  to 
several  other  purchasers  of  stock,  and  this 
is  claimed  to  be  erroneous.  In  State  v.  An> 
derson,  supra,  this  court  has  settled  the  law 
In  this  jurisdiction  that  similar  representa- 
tkma  are  admissible  in  a  case  of  this  kind 
for  the  purpose  of  showing  Intmt 

[4]  Testimony  was  received  from  a  witness 
named  Clark  to  the  effect  that  similar  repre- 
sentations had  been  made  to  him,  and  that 
upon  the  faith  of  them  he  came  fi-om  Massa- 
cbnaetts  to  Seattle  and  accepted  employment 
as  factory  superintendoit  upon  the  promise 
of  a  salary  and  certain  shares  of  stock  as 
a  bonus.  The  witness  received  from  the  ap- 
pellant the  following  telegram: 

"One  hundred  letters  received  yours  appealed 
to  as.  Salary  $3,600  6  months,  $4,000  6 
montlis,  2  years  $4,800.  With  us  one  year 
$2,500  in  stock  bonus.  We  own  factory  site 
and  buildings,  opportunity  like  this  seldom 
oifered.  Sales  far  exceed  our  present  output. 
Szpenses  upon   arrival. 

"United  Rubber  Products  Co.. 

"P.  L.  Austin,  Pres." 

And  upon  his  arrival  appellant  told  the 
wltneais  that  api>ellant  had  been  representing 
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to  the  other  stockholders  that  he  had  been 
in  negotiation  with  the  witness  for  a  consid- 
erable time,  and  he  would  prefer  tliat  the 
witness  say  nothing  alMUt  the  short  i>eriod 
of  time  that  had  transpired  between  the  first 
correspondence  and  the  time  tliat  witness  ar- 
rived. 6bjection  was  made  to  this  testimo- 
ny, and  the  matter  argued  out  l>efore  the 
court  in  the  absence  of  the  jury.  The  court 
overruled  the  objection,  and  permitted  the 
testimony  to  go  in.  In  our  opinion  tills  tes- 
timony \^s  erroneously  received,  and  we 
cannot  say  that  it  was  not  prejudicial.  The 
transaction  with  this  witness  was  not  a  stock 
sale,  but  one  of  employment,  and  the  effort 
made  to  have  this  witness  conceal  the  true 
situation  was  not  testimony  of  similar  trans- 
actions, but  amounted  simply  to  charging  the 
appellant  with  being  dishonest  A  defendant 
has  a  right  to  have  his  trial  limited  to  the 
charge  made  against  him,  and  the  inquiry 
can  only  be  extended  to  other  transactions 
when  there  is  a  recognized  exception  liaving 
a  legal  reason  for  its  basis. 

Appellant  moved  for  an  instructed  verdict 
of  not  guilty  upon  the  ground  that  the  evi- 
dence was  insufficient.  In  our  opinion  the 
evidence  pn^terly  received  was  sufficient  to 
sustain  a  conviction. 

Error  is  predicated  upon  the  instructions. 
We  do  not  find  any  error  in  them  when  con- 
sidered as  a  whole. 

On  the  error  in  receiving  the  Clark  testi- 
mony, the  case  will  be  reversed  for  a  new 
trial. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ.,  concur. 


(131  Wash.  65) 

MANCHE  at  nx.  v.  RUSSELL  at  al. 
(No.   17257.) 

(Supreme  Court  of  Wasliington.    July  17, 
1922.) 

Limitation  of  actions  ^=3170— Defense  of  stat- 
ute held  not  available  In  actios  to  deolare 
Judgment  against  husband  a  oommunlty  Judg- 
ment. 
Where  judgment  was  rendered  against  the 
husband  on  a  community  liability,  in  an  action 
against   the   community   setting  up   the   judg- 
ment and  alleging  that  the  claim  on  which  it 
was  rendered  was  a  community  judgment  and 
a  lien  on  community  real  estate,  the  proceed- 
ing being  supplemental  to  determine  the  scope 
and  effect  of  the  judgment,  the  defense  that 
the  action  was  not  begun  witUn  3  years  from 
the    time   the   original   cause   arose   was   not 
available. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Wm.  D.  Askren,  Judge. 
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Action  by  B,  J.  Mancbe  and  wife  against 
Tames  Russell  and  others.  fVom  Judgment 
for  plaintiffs,  defendant  named  and 'wife  ap- 
peaL    Affirmed. 

J.  W.  A.  Nichols  and  Maurice  Langhome, 
both  of  jL'acoma,  for  appellants. 

Bent(m  &  Lee  and  Blackburn  &  Gielens,  all 
of  Tacoma,  for  respondents. 

a?OLMAN,  J.  Respondents,  In  December, 
1918,  recovered  a  Judgment  against  the  appel- 
lant, James  Russell,  In  the  superior  court  for 
Pierce  county,  In  an  action  sounding  In  tort 
Thereafter  this  action  was  brought  In  the 
complaint  the  prior  Judgment  Is  set  up  and 
described,  and  it  Is  alleged  that  the  prior  ac- 
tion was  prosecuted  to  recover  for  personal 
injuries  inflicted  upon  re^ondent  Virginia 
Manche  through  the  negligent  operation  of 
an  automobile  truck  owned  and  operated  by 
the  community  composed  of  Russell  and  wife; 
that  the  claim  arising  therefrom  was  a  com- 
munity liability;  that  the  Judgment  rendered 
is  and  of  right  ought  to  be  a  community  Judg- 
ment and  a  lien  upon  the  community  real  es- 
tate of  the  Russells  theretofore  and  stiU 
owned  by  them;  and  prayed  that  such  Judg- 
ment be  adjudged  to  be  a  community  Judg- 
ment and  a  first  lien  upon  the  real  estate 
therein  described. 

E^om  a  Judgment  as  prayed  for,  the  Rus- 
sells only  have  appealed.  The  defense  of  the 
statute  of  limitations  was  raised  below,  and 
It  is  urged  here  that,  this  action  not  having 
been  brought  within  three  years  from  the 
time  the  original  cause  of  action  arose,  the 
community  can  now  interi>ose  that  defense 
as  a  bar.  If  this  were  an  original  proceed- 
ing based  upon  the  negligence  of  the  com- 
munity which  occurred  more  than  three  years 
prior  to  the  filing  of  the  complaint,  the  point 
would  be  well  taken,  but  If  it  be  a  supple- 
mental proceeding  to  determine  and  declare 
the  scope  and  eifect  of  the  prior  Judgment, 
then  the  result  must  be  otherwise. 

While  the  defense  of  the  statute  of  limita- 
tions was  not  there  raised,  still  the  precise 
question  here  to  be  determined  was  present- 
ed and  determined  in  Woste  v.  Rugge,  68 
Wash.  90, 122  Pac.  988,  and  it  was  there  held: 

(a)  That  a  Judgment  rendered  upon  a  com- 
munity obligation  in  an  action  to  which  the 
wife  is  not  a  party  is  enforceable  against 
the  community  property,  though  the  Question 
of  the  community  character  of  the  obligation 
will  remain  open  to  the  wife  to  be  deter^ 
mined  in  some  appropriate  proceeding  (cit- 
ing many  previous  cases  here  decided);  and 

(b)  that  this  rule  applies  as  well  when  the 
liability  rests  upon  negligence  or  other 
wrongful  act  as  it  does  when  the  liability 
rests  upon  contract    It  is  there  said: 

"We  think  there  is  no  sound  reason  for  dif- 
ferentiating between  cases  involving  these 
different  classes  of  obligations,  so  far  as  the 


making  of  the  wife  a  defendant  is  coficemed. 
The  only  qaestion  she  is  interested  in,  to  wit, 
that  of  the  community  character  of  the  oUiga- 
tion,  is  equally  open  to  her  whether  the  obliga- 
tion arises  out  of  contract  or  negligence.  So 
far  as  the  merits  of  the  daim  is  ooncemed, 
the  husband  defends,  not  only  for  himself,  bat 
for  the  commonity,  even  though  the  wife  is  not 
named  as  defendant  When  the  husband  neg- 
ligently maintained  the  trapdoor  in  the  floor  of 
the  store  belonging  to  and  operated  in  the  in- 
terest of  the  community,  as  alleged  in  this 
complaint,  he  was  acting  as  agent  for  the 
community  as  completely  as  when  he  incurred 
a  community  debt  by  the  purchase  of  goods  to 
replenish  the  stodc  in  the  store.  We  are  not 
able  to  see  that  one  was  the  act  of  the  com- 
monity any  more  or  less  than  the  other." 

This  i^oceeding  simply  afforded  the  wife 
an  opportunity  to  contest  the  community 
character  of  the  prior  Judgment,  and  that 
alone;  hence  the  statute  of  limitations  as 
to  the  original  cause  of  action  is  not  now 
available  as  a  defense. 

The  Judgment  appealed  from  is  affirmed. 

PARKEJR,  C.  J.,  and  FUMJERTON, 
MITCHBLL^  and  BRIDGES,  JJ^  concur. 


(UO  Wash.  625) 

MoMULLIN  V.  DEPARTMENT  OF  LABOR 

AND  INDUSTRY  OF  WASHINGTON. 

(No.  17250.) 

(Supreme  Court  of  Washington.    Jane  23, 
1922.) 

1.  Master  and  servant  «=>4I7(7)— Anovst  of 
compensation  award  for  properly  oiassHM 
Injury  not  reviewable. 

Where  the  Department  of  Labor  and  In- 
dustry has  properly  classified  an  injury,  if  the 
court  will  disturb  a  decision  upon  the  qaestimi 
of  the  amount  of  compensation,  it  will  do  so 
only  where  the  discretion  of  the  Department 
has  been  exercised  in  a  capridons  and  arbi- 
trary manner. 

2.  Master  and  servant  «s>4l9— Indsstrlal  ls« 
suranoe  department's  refusal  to  reopen  oan> 
pentatlen  eiaim  held  not  reviewable. 

In  the  absence  of  showing  that  the  indos* 
trial  insurance  department  acted  arbitrarily 
under  Workmen's  Compensation  Act  (Rem. 
Code  191S,  {  6604—21),  in  refusing  to  reopen 
a  daim  for  compensation  on  the  ground  of  ag- 
gravation of  injury,  as  to  which  there  was  an 
honest  difference  of  opinion  between  doctors, 
the  court  cannot  disturb  the  departmenf  •  de- 
cision. 

Department  2. 

Api)eal  from  Superior  Court,  King  Coun- 
ty;  Austin  E.  Griffiths,  Judge. 

Proceeding  by  John  McMnllin  against  his 
employer  before  the  Depertmoit  of  Labor 
and  Industry  of  the  State  of  Washington  foe 
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an  award.  After  an  award  was  made,  the 
claimant  filed  a  petition  to  hare  his  Clatm 
reopened.  From  a  Judgment  of  the  superior 
court  reversing  an  order  of  the  Department 
of  Labor  and  Industry  refusing  to  reopen  the 
claim  and  directing  additional  compensation 
to  be  paid,  the  Department  of  Labor  and 
Industry  appeals.    Judgment  reversed. 

Lindsay  L.  Thompson  and  John  H.  Dun* 
bar,  both  of  Olympla,  for  appellant. 

D.  B.  Twitchell  and  Max  Hardman,  both 
of  Seattle,  for  resiwndent. 

PER  CUIRIAM.  The  respondent,  in  June, 
1919,  received  an  injury  for  which  claim  for 
compensation  was  made,  and  his  injury  was 
classified  as  a  permanent  partial  disability, 
for  which  he  received  payment  Some 
months  thereafter  he  filed  a  petition  to  have 
his  claim  reoi>ened  on  the  ground  of  aggra- 
vation of  injury.  After  review  this  itetition 
was  denied,  and  an  appeal  was  taken  to  the 
superior  court,  whidi  reversed  the  order  of 
{he  appellant  refusing  to  reopen  the  claim, 
and  directed  additional  compensation  to  be 
paid.  From  this  Judgement  the  Department 
of  Labor  and  Industry  has  appealed. 

There  is  no  question  in  the  case  that  the 
respondent's  injury  was  properly  classified 
as  a  permanent  partial  disability.  The  only 
question  is  whether  the  aggravation  is,  as 
the  respondent  claims,  the  result  of  the  origi- 
nal injury. 

[1]  The  court  has  held,  from  the  time  this 
sort  ot  question  was  presented  to  it,  that 
where  the  Department  of  Labor  and  Indus- 
try has  properly  classified  an  injury,  the 
court,  if  it  will  disturb  the  decision  of  the 
Department  upon  the  question  of  the  amount 
of  the  award  at  all,  will  only  do  so  where 
the  discretion  of  the  Department  in  that  re- 
gard has  be<m  exercised  in  a  capricious  and 
arbitrary  manner.  Sinnes  v.  Daggett,  80 
Wash.  673,  142  Pac.  6;  Chalmers  v.  Indus- 
trial Insurance  Commission,  94  Wash:  490, 
102  Pac.  676;  Parker  v.  Industrial  Insur- 
ance Department,  102  Wash.  54,  172  Pac. 
880 ;  Foster  v.  Industrial  Insurance  Commis- 
sion, 107  Wash.  400,  181  Pac.  912;  Whipple 
V.  Industrial  Insurance  Commission  (Wadi.) 
199  Pac.  455;  Sweltzer  v.  Industrial  Insur- 
ance Commission  (Wash.)  199  Pac.  724; 
Krause  v.  Industrial  Insurance  Commission 
(Wash.)  206  Pac  358;  Taylor  v.  Industrial 
Insurance  Commission  (Wash.)  206  Pac.  973. 

[2]  The  record  in  this  case  does  not  Justi- 
fy a  finding  that  the  appellant  acted  in  such 
a  manner  in  refusing  to  reopen  the  respond- 
ent's claim.  The  most  that  the  record  Justi- 
fies is  a  finding  that  there  is  an  honest  dif- 
ference of  opinion  between  the  doctors,  and 
in  such  condition  of  the  record,  and  in  view 
of  secticm  6604-21,  Rem.  Code,  we  are  pow- 
erless to  substitute  what  might  be  our  Judg- 


ment in  the  case  for  that  of  the  appellant 
Marney  v.  Industrial  Insurance  Department, 
98  Wash.  483,  167  Pac.  1086. 
Judgment  reversed. 


(120  Wash.  68L> 

PHILLIPPAY  V.  PACIFIC  POWER  & 
LIGHT    CO.    (No.    16859.)* 

(Supreme  Court  of  Washington.    July  8, 1922.) 

1.  Eleotrlolty  «=37— Power  company  held  not 
liable  for  Inductive  lnterfei;enc«  of  telephone 
line. 

A  power  company,  lawfully  maintaining  a 
high-powered  transmission  line,  constructed  ac- 
cording to  the  best  standarda  of  modern  en- 
gineering, on  one  side  of  a  highway,  is  not 
liable  for  indnctive  interference  of  a  telephone 
line  on  the  other  side  of  the  highway,  or  for 
the  coat  of  bietallicizing  the  telephone  Une,  so 
as  to  prevent  sncb  interference,  where  the 
telephone  line  was  a  single  wire  system,  with  a 
return  circuit  through  the  ground,  which  was 
not  in  accordance  with  the  beat  standards  of 
modern  engineering. 

2.  Electricity  <»=»5— Prior  fraitohlse  held  not 
to  ghre  superior  rights  to  telephone  over 
power  company. 

That  a  telephone  company  waa  granted  a 
franchise  to  maintain  a  telephone  line  pn  a 
highway  before  a  power  company  was  granted 
a  franchise  to  maintain  a  power  line  did  not 
give  the  telephone  company  a  auperior  right,  in 
view  of  Rem.  Code  1915,  {  6612,  providing  that 
no  exclusive  franchise  to  use  a  highway  ahaD 
be  granted. 

Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
Coimty;  Edward  C.  Mills,  Judge. 

Action  by  A.  P.  Phillippay,  as  receiver  of 
the  Connell-Kahlotus  Telephone  Company, 
against  the  Pacific  Power  &  Light  Company. 
Judgment  for  plalntilT,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  action. 

Sharpstein,  Smith  &  Sharpstein,  of  Walla 
Walla,  and  John  A.  Lalng  and  Henry  S. 
Gray,  both  of  Portland,  Or.,  for  appellant. 

Chas.  W.  Johnson,  of  Pasco,  for  respond- 
ent 

MAIN,  J.  The  plaintilf  as  receiver  for  the 
Connell-Kahlotus  Telephone  Company,  a  cor- 
poration, brought  this  action  seeking  to  re- 
cover damages  from  the  defendant  for  the 
cost  of  metallicizing  a  telephone  line  In  order 
to  prevent  inductive  interference  with  the 
telephone  service  by  the  high-power  transmis- 
sion line  of  the  defendant,  and  for  loss  of 
profits  occasioned  by  such  interference.  Aft- 
er the  issues  were  framed,  the  cause  came 
on  for  trial  before  the  court  and  a  Jury,  and 
resulted  in  a  verdict  In  favor  of  the  plain- 
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tiff  In  the  earn  of  $1,400;  special  verdicts 
being  also  retamed,  finding  that  the  cost  of 
metallicizing  was  $900  and  the  loss  of  profits 
$500.  At 'the  conclusion  of  the  case,  and  be- 
fore It  was  submitted  to  the  Jury,  the  de- 
fendant moved  for  a  directed  verdict,  which 
was  overruled.  After  the  return  of  the  ver- 
dict the  defendant  moved  for  a  Judgment 
notwithstanding  the  verdict.  This  motion 
was  also  overruled.  Judgment  was  entered 
against  the  defendant  for  $1,400,  and  from 
that  Judgment  It  prosecutes  this  appeaL 

During  the  year  1910  the  telephone  com- 
pany having  received  a  franchise  from  the 
county  commissioners  constructed  a  rural 
telephone  line  extending  from  Connell  to 
Kahlotus,  a  distance  of  approximately  22 
miles.  From  this  line  constructed  along  the 
highway  branch  lines  extended  out  to  tele- 
phone users.  In  1917  the  appellant,  who 
will  be  referred  to  as  the  poWer  company, 
after  having  obtained  a  franchise  constructed 
a  transmission  line  from  Pasco  to  Lind.  A 
portion  of  this  line  was  upon  the  same  high- 
way as  that  of  the  telephone  company  and 
paralleled  its  line,  the  telephone  line  being 
on  one  side  of  the  highway  and  the  power 
line  on  the  other.  The  transmission  line  of 
the  power  company  transmits  energy  at  68,- 
000  volts,  and  when  it  was  energized  It  In- 
terfered with  the  use  of  the  telephones, 
causing  a  buzzing  noise  and  preventing  their 
accustomed  use.  There  is  no  dalm  that  the 
power  line  was  not  constructed,  maintained, 
and  operated  In  accordance  with  the  best 
standards  of  modem  engineering  practice. 
A  wire  which  carries  an  electric  current 
creates  an  electric  field  surroimdlng  Itself, 
and  induces  a  certain  amount  of  its  current 
Into  every  other  wire  within  the  same  field. 
The  testimony  shows  that  the  electric  field 
created  by  the  power  line  In  this  case  ex- 
tended for  1,000  feet  to  <me  mile  on  either 
side  thereof.  It  was  the  flow  of  the  current 
from  the  power  line  to  the  telephone  line 
that  caused  the  buzzing  noise  and  Inter- 
fered with  the  use  of  the  telephones.  This 
transmission  of  the  current  through  the  air 
from  one  line  to  the  other  is  called  induc- 
tion. Where  the  current  is  transmitted  or 
flows  through  the  earth,  it  Is  called  con- 
duction. The  telephone  company  maintained 
a  single  wire,  or  what  Is  called  a  grounded 
system,  by  which  the  circuit  Is  completed 
by  the  electricity  returning  through  the 
earth  from  the  terminal  of  the  circuit  to  the 
point  of  origin.  The  metallicizing  consist- 
ed in  changing  the  telephone  line  from  a 
single  line  to  a  two-line  system,  thus  fur- 
nishing a  wire  for  the  returning  circuit,  which 
with  the  single  line  had  been  completed,  as 
stated,  by  returning  through  the  ground. 
The  induction  from  the  power  line  to  the 
telephone  line  in  no  manner  injured  any 
property  of  the  telephone  company,  but  only 


Interfered  with  Its  use.  When  the  power 
line  was  not  energized,  the  telephone  coald 
be  used;  the  buzzing  noise  not  being  present. 
There  was  no  way  that  the  power  line  coald 
have  been  constructed,  operated,  or  main- 
tained which  would  prevent  Interference  by 
induction. 

[1]  The  appellant  contends  that  It.  b^ng 
rightfully  on  the  highway  by  reason  of  a 
franchise  properly  granted,  was  under  no 
duty  of  metallicizing  or  bearing  the  cost  of 
metallicizing  of  the  telephone  line.  The  re- 
spondent contends  that,  since  the  power  line 
interfered  with  the  use  of  the  telephones, 
that  company  should  bear  the  expense  of 
metallicizing.  The  controlling  question,  then, 
is  whether  the  power  company  was  under 
obligation  to  bear  such  cost.  This  ques- 
tion is  one  of  first  Impression  in  this  court. 
It  should  be  remembered.  In  considering  the 
question,  that  the  telephone  company  did  not 
own  the  land  through  which,  with  Its  single 
line  system,  the  current  returned  to  the 
point  of  origin.  The  weight  of  authority, 
so  far  88  the  question  has  been  determined, 
is  in  favor  of  nonliability  of  the  power  com- 
pany. In  Deiser  on  the  Law  of  Conflicting 
Uses  of  Electricity  and  EUectrolysls,  at  page 
21,  after  considering  the  cases  upon  the 
question,  summarizes  the  principles  as  fol- 
lows: 

"Summarizing  the  results  of  thes.e  cases,  and 
in  particular  the  case  last  examined,  tliis  much 
■may  be  accepted  as  established  in  legal  contro- 
versies of  this  sort  The  attempt  to  enjoin  the 
construction  and  operation  of  a  street  rail- 
way, because  of'  any  inconvenience  to  other 
franchise  holders  produced  by  its  mere  opera- 
tion, is  hopeless.  Nor  can  the  holder  of  an- 
other franchise,  such  as  the  telephone,  hope  to 
recover  the  cost  of  remedying  defective  appara- 
tus, and  any  telephone  apparatus  capable  of 
being  disturbed  to  any  marked  extent  by  in- 
duction must  be  classified  as  defective,  so  long 
as  there  exist  insulating  or  isolating  devices, 
sach  as  the  complete  metallic  circuit,  or  the 
noninductive  circuit,  that  would  protect  the 
telephone  or  telegraph  lines.  This  much  may 
be  taken  as  settled.  The  operation  of  the  rail- 
way cannot  be  enjoined  in  such  cases,  nor  can 
the  railway  be  compelled  to  change  from  a 
single  to  a  double  trolley  system." 

In  liBke  Shore  &  M.  S.  Ry.  Co.,  v.  Chicago. 
L.  S.  &  S.  B.  By.  Co.,  48  Ind.  App.  684.  82 
N.  B.  989,  95  N.  B.  596,  was  Involved  the 
conflicting  claims  of  two  transportation 
companies,  each  operating  on  its  own  tight 
of  way.  In  that  case  the  plaintiff  was  oper- 
ating a  steam  railroad  through  a  portion  of 
the  state  of  Indiana.  In  connection  with 
the  operation  of  the  railroad,  it  used  a  sys- 
tem of  electric  telegraph  lines  and  signals 
necessary  to  its  operation.  The  defendant 
was  engaged  in  constructing  on  Its  prlvats 
right  of  way  adjacent  and  paralleling  its 
road  an  electric  railway  between  the  towns 
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of  Gary  and  South  Bend,  a  portion  of  which 
had  been  constructed  and  was  in  operation. 
The  company's  cars  were  operated  by  an  elec- 
tric system  known  as  the  "single  phase  al- 
ternating current."  By  reason  of  the  proxim- 
ity and  parallelism  of  the  two  lines,  the 
hish-tension.  current  used  by  the  defendant  in- 
terfered with  the  maintenance  and  use  by 
the  plaintiff  of  its  system  of  electric  tele- 
graph lines  and  signals,  the  current  there 
as  here  passing  from  the  defendant's  line  to 
the  plaintiff's  by  induction.  It  was  held  that 
the  .operation  of  the  defendant's  line  wotdd 
not  be  Interfered  with  at  the  suit  of  the 
plaintiff.  In  the  course  of  the  opinion  it 
was  said: 


95» 


"Thia  controversy  is  between  nsers  of  elec- 
tricity; appellant  nsing  light  currents,  and 
comparatively  delicate  instruments,  which  are 
interrupted  by  escaping  currents  from  the 
wires  carrying  exceedingly  high  voltage  belong- 
ing to  the  appellee.  It  is  not  a  question  l>e- 
tween  one  engaged  in  the  ordinary  development 
of  bis  land  and  the  customary  and  appropriate 
employment  of  it  according  to  its  inherent 
qualities  and  its  sarroondings,  without  bringing 
upon  it  artificiality  of  any  substance  not  nat- 
nrally  found  there  (Evans  v.  Reading,  etc.,  Co., 
160  Pa.  209,  28  Atl.  702;  Penns.vlvania  Coal 
Co.,  V.  Sanderson,  113  Pa.  120,  6  Atl.  453,  57 
Am.  St.  Rep.  445),  and  one  engaged  in  the  un- 
natural and  extraordinary  use  of  his  property, 
calling  for  the  application  of  the  maxim  'Sic 
ntere  tno,'  etc.,  which  is  the  governing  prin- 
ciple in  Fletcher  v.  Rylands,  supra,  and  Rylands 
y.  Fletcher,  L.  R.  3  H.  L.  330.  In  this  case 
the  use  of  electricity  is  common  to  both  par- 
ties, and  both  are  acting  under  legislative 
grants.  In  such  cases  it  seems  to  be  the  con- 
sensus of  opinion,  both  in  England  and  in  this 
country,  that  where  one  is  acting  under  leg- 
islative authority,  and  within  the  right  thus 
given,  and  reasonably  within  the  exercise  there- 
of, nsing  care  and  caution  regarding  the  rights 
of  bis  neighbor,  any  inconvenience  of  incidental 
damage  which  may  arise  in  the  absence  of  any 
'  negligence  from  the  reasonable  use  of  his  own 
property  will  be  regarded  as  within  the  rule 
damnum  absque  injuria." 

A  Uke  result  was  arrived  at  In  the  case  of 
Eastern  &  S.  A.  Teleg.  Go.  t.  Cape  Town 
Tram.  Cos.,  2  British  Ruling  Cases,  114, 
decided  by  the  House  of  Lords  of  England 
on  appeal  from  the  Supreme  Court  of  the 
Cape  of  Good  Hope.  In  that  case  an  action 
was  brought  by  the  telegraph  company 
against  the  tramway  company  for  damages 
for  disturbance  of  the  telegraph  line  caused 
by  the  working  of  the  tramway,  and  for  the 
cost  of  appliances  to  prevent  such  interfer- 
ence. The  interference  there,  as  here,  was 
caused  by  induction,  and  it  was  held  that 
the  tramway  company  was  not  liable,  and  In 
aflSrming  the  case  it  was  said: 

"Certainly  there  is  here  no  injury  of  the 
same  genus  or  species  with  the  tangible  and 
sensible  injuries  which  have  hitherto  founded 


liability  on  the  principle  in  question,  and 
which  have  always  constituted  some  inter- 
ference with  the  ordinary  use  of  property. 
Now  the  kind  and  degree  of  interference  with 
the  respondents'  property  is  pretty  well  illus- 
trated by  the  fact  that  it  can  only  take  place 
if  the  cable  is  constrncted  without  certain  pre- 
caations,  for,  given  the  cable  as  it  now  is, 
there  is  no  injury.  This  is  referred  to,  not 
because  their  lordships  consider  that  the  re- 
spondents have  made  out  that  the  twin  cable 
had  the  general  use  and  recognition  which  they 
ascribed  to  it,  but  as  showing  that  it  cannot 
be  predicted  of  the  electric  escape  in  ques- 
tion that  it  is  destructive  of  telegraphic  com- 
munication generally,  but  only  that  it  afFccts 
instruments  made  in  a  certain  way.  Now.  if 
the  instrument  be  taken  as  it  was  when 'the  in- 
jury occurred,  its  nature  is  such  that  to  insure 
its  immunity  from  disturbance  is  a  somewhat 
serious  liability  to  cast  on  neighbors.  To  de- 
scribe this  as  a  delicate  instrument  might  be 
inaccurate,  if  the  term  were  used  in  relation 
to  other  electrical  instruments  of  extreme  sen- 
sibility. But  in  the  present  discussion  this  is 
not  the  true  comparison  at  ail.  The  true  com- 
parison is  with  things  used  in  ordinary  enjoy- 
ment of  property,  and  this  instrument-  differs 
from  such  things  in  its  peculiar  liability  to  be 
affected  by  even  minute  currents  of  electricity. 
Now,  having  regard  to  the  assumptions  of  the 
appellants'  argument,  it  seems  necessary  to 
point  out  that  the  appellants,  as  licensees,  to 
lay  their  cable  in  the  sea  and  as  owners  of 
the  premises  in  Cape  Town  where  the  sig- 
nals are  received,  cannot  claim  higher  privi- 
leges than  other  owners  of  land,  and  cannot 
create  for  themselves,  by  reason  of  the  pe- 
culiarity of  their  trade  apparatus,  a  higher 
right  to  limit  the  operations  of  their  neighbors 
than  belongs  to  ordinary  owners  of  land  who 
do  not  trade  with  telegraphic  cables.  If  the 
apparatus  of  such  concerns  requires  special 
protection  against  the  operations  of  their 
neighbors,  that  must  be  found  in  legislation; 
the  remedy  at  present  invoked  is  an  appeal  to 
a  common-law  principle  which  applies  to  much 
more  usual  and  less  special  conditions.  A. 
man  cannot  increase  the  liabilities  of  his  neigh- 
bor by  applying  his  own  property  to  special 
uses,  whether  for  business  or  pleasure." 

In  the  case  of  Dakota  Central  Telephone 
Co.  V.  Spink  County  P.  Co.,  42  S.  D.  448,  176 
N.  W.  143,  the  Supreme  Court  of  South  Da- 
kota sustained  the  rule  of  liability  by  reason 
of  the  particular  statute  of  that  state,  but 
indicated  that,  if  there  had  been  no  legis- 
lative direction  either  way,  the  court  would 
adopt  the  view  that  there  was  no  liability. 

The  respondent  cites  and  quotes  quite  ex- 
tensively in  support  of  his  position  from 
Deiser  on  the  Law  of  Conflicting  Uses  of 
Electricity  and  Electrolysis.  When  the  text 
relied  on  is  carefully  read  in  the  light  of  the 
authorities  cited  In  the  footnotes,  it  is  plain 
that  the  author  In  the  paragraphs  dted  was 
referring  to  conductive  instead  of  inductive 
interference,  or  to  cases  where  there  was 
something  in  the  construction,  maintenance. 
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and  operation  of  the  power  line  that  conid 
be  corrected  and  thus  obviate  the  disturb- 
ance. If  this  Is  not  the  correct  view,  then 
the  author  necessarily  takes  Inconsistent 
positions,  because  In  the  paragraph  above 
quoted  he  expressly,  in  summarizing  the 
principles,  states  the  rule  to  be  one  of  non- 
liability. In  Cumberland  Tel.  &  TeL  Ca  v. 
United  Electric  Ry.  Co.,  83  Tenn.  492,  29  S. 
W.  104,  27  L.  R.  A.  236,  the  Supreme  Court  of 
Tennessee  adopted  a  rule  of  liability  whether 
for  conduction  or  Induction,  basing  its  hold- 
ing on  the  conclusion  that  while  there  was 
not  any  damage  to  property,  an  interference 
with  the  use  thereof  was  suffldent  In  the 
opinion'  of  the  court  to  sustain  the  action. 

There  is  another  line  of  cases  holding 
nonllablUty,  which  are  dted  in  the  appel- 
lant's brief,  but  whidi  do  not  seem  to  us 
to  be  in  point.  They  are  cases  where  the 
current  used  by  a  street  car  line  In  a  dty 
Interferes  with  a  telephone  line  upon  the 
same  street,  and  they  are  based  up<»  the 
theory  that  the  primary  use  of  the  street 
is  being  promoted  by  the  use  of  electricity 
for  propelling  street  cars,  and  that  the  use 
of  the  street  for  a  telephone  line  is  a  subor- 
dinate use.  While  the  precise  question  has 
not  been  considered  by  many  courts  or  text- 
writers,  we  are  inclined  to  adopt  the  mle 
of  nonliability.  The  telephone  company,  in 
order  to  maintain  its  single  wire  system, 
must  make  use  of  the  earth  in  which  it  has 
no  rights  for  the  completion  of  Its  return 
circuit  It  does  not  seem  reasonable  to  hold 
that  the  duty  was  not  upon  It  to  standardize 
its  line  in  a  way  tliat  would  prevent  Inter- 
ference in  accordance  with  good  modern  en- 
gineering practice,  when  to  maintain  a  single 
line  it  must  make  use  of  something  which  It 
does  not  own. 

[2]  It  is  suggested  that,  since  the  telephone 
company  was  first  upon  the  highway.  It  has  a 
superior  right.  But  this  position  cannot  be 
sustained.  Tlie  statute  (Remington's  1916 
Code,  i  5612)  provides  that  no  exclusive 
frandiise  or  privilege  shall  be  granted. 
The  authorities  are  against  the  rule  of  su- 
perior right  based  upon  priority.  Hudson 
River  Tel.  Co.  v.  Watervliet  Tnmplke  &  R. 
Co.,  135  N.  Y.  393,  32  N.  B.  148,  17  I*  R.  A. 
674,  31  Am.  St.  Rep.  838 ;  Cincinnati  Inclined 
'  Plane  Ry.  Co.  t.  Telegraph  Ass'n,  48  Ohio  St. 
390,  27  N.  B.  890,  12  L.  R.  A.  534,  29  Am.  St 
Rep.  658;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Chicago,  L.  8.  &  S.  B.  Ry.  Co.,  48  Ind.  App. 
584,  92  N.  B.  989,  95  N.  E.  596.  The  prior 
occupant  as  stated  in  Joyce  on  Electricity, 
▼oL  1,  i  872a— 

"while  it  obtains  no  exduaive  right  to  the  oc- 
cupation of  tlie  street,  does  acquire  a  right, 
which  is  in  the  nature  of  an  exclnsive  one,  to 
the  continued  occupation  of  the  space  occupied 
by  its  poles  and  wires,  subject  to  the  proper 


control  by  the  state  or  mnnidpal  authorities, 
and  this  right  must  be  recognized  by  the  sub- 
sequent company  in  the  construction  ot  its 
line." 

Tbe  Judgmmt  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  dismiss  the  action.' 

PARKER,  C.  J.,  and  HOLCOMB.  MACK- 
INTOSH, and  HOVBY,  3J.,  concur. 


(120  Wash,  an) 

STATE  ex  rei.  SIMON  v.  SUPERIOR  COURT 

FOR  KINQ  COUNTY  et  al. 

(No.   17236.) 

(Supreme  Court  of  Washington.    Jane  12, 
1822.) 

1.  Prohibition  <»s>3(9),  S (3)— Writ  to  restrals 
hearing  of  aooeunt  of  former  admlnittnitors 
ordered  to  torn  assets  over  to  relator,  their 
snooessor,  denied. 

Where  administrators  of  the  partnership 
estate  of  deceased  and  relator  were  improperly 
appointed  by  the  superior  court,  which  was 
ordered  to  appoint  relator  instead,  and  to  (fi- 
rect  them  to  turn  the  assets,  less  expenses, 
over  to  him,  a  proceeding  by  that  court  in 
prot>ate  to  hear  and  determine  their  account 
will  not  be  restrained  on  application  by  relator, 
as  it  is  in  execution  of  the  order,  and  relator's 
remedy  by  appeal  is  adequate  as  to  any  items 
'improperly  ijlowed. 

2.  Partnership  «=32SI— Snrvlvor  aa  sseeoed- 
Ing  administrator  of  partnership  ostate  enti- 
tled only  to  amoant  of  estate  loss  ailowaaees, 
•to.,  permitted  by  ooart 

Where  administrators  of  a  partnership  es- 
tate of  decedent  and  his  survivor  were  improp- 
erly appointed  by  the  superior  court  sitting 
in  probate,  which  was  ordered  to  appoint  the 
snrvivor,  instead,  and  to  direct  them  to  tun 
over  to  him  the  assets,  less  expenses,  the  sur- 
vivor is  only  entitled  to  receive  the  amonnt  of 
the  estate,  deducting  snoh  allowances,  etc,  aa 
the  court  may  deem  proper. 

Department  2. 

Appeal  from  Superior  Court,  King  (3onntr 

Proceeding  by  the  State,  on  the  lelatlaB 
of  Barney  Simon,  against  the  Superior 
Court  for  King  County,  Hon.  Mitchell  Gil- 
liam, Judge,  and  Zetana  Levy  and  Bemhard 
Levinson,  for  a  writ  of  mandate  and  prolii- 
bition.    Writ  denied. 

Peters  &  Powdl  and  Arthur 'C  Bannon, 
all  of  Seattle,  for  relator. 

Walter  B.  Allen  and  Cbadwlck,  McMlt^en, 
Ramsey  &  Rupp,  all  ot  Seattle,  for  respond- 
ents. 

MACKINTOSH,  J.  [1]  Zelma  l^vy  and 
Bcrnhard  Levinson,  two  of  the  resiwndena 


^S3For  other  case*  rae  same  topic  and  KBY -NUMBER  ta  all  K«7-Numb«red  Olsasta  and  IndezM 


Digitized  by 


Google 


OkL)  MODEBIT  BOOK  ft  NSWS  CX).  ▼ 

(107  P.) 

here,  were  appointed  administrators  of'  the 
partnership  estate  of  Lonls  Levy,  deceased, 
and  Barney  Simon,  the  relator.  Thereafter 
this  court.  In  Simon  r.  Levy,  114  Wash.  566, 
196  Pac.  1026,  held  that  they  were  Improper- 
ly appointed  and  that  Barney  Simon  was  en- 
titled to  administer  the  estate.  On  the  ap- 
peal no  supersedeas  bond  was  filed,  and  Levy 
and  Levinson  proceeded  with  the  adminis- 
tration and  sold  the  partnership  property, 
and  thereafter  the  matter  was  again  brought 
to  this  court  in  State  ex  leL  Barney  Slmoif 
y.  Superior  Court,  201  Pac.  25,  where  the  su- 
perior court  was  directed  to  enter, an  order 
that  the  former  administrators  (Iiovy  and 
Levinson)  "turn  over  to  him  (Simon)  all  of 
the  assets  of  the  estate  now  In  their  hands, 
lees  such  deductions  for  expenses  of  admin- 
istration, including  administrators'  and  coun- 
sel's fees,  as  shall  be  found  proper.  *  •  • 
The  former  opinion  of  this  court  made  no 
reference  to  the  action  of  the  acting  admin- 
istrators pending  the  appeal,  nor  Is  it  the  In- 
tention at  this  time  to  disturb  the  same  so 
far  as  they  are  regular  and  comply  with  the 
law."  In  compliance  with  that  order,  the 
judge  of  the  superior  court,  sitting  in  pro- 
bate, entered  an  order  appointing  Simon  ad- 
ministrator, and,  for  the  purpose  of  deter- 
mining what  should  be  turned  over  to  him 
by  the  former  administrators,  proceeded  to 
hear  and  determine  their  account  The  re- 
lator then  applied  to  this  court  for  a  writ 
restraining  the  lower  court  from  hearing  the 
account,  and  requiring  the  former  adminis- 
trators to  turn  over  to  the  relator  the  as- 
sets of  the  estate  forthwith. 

[2]  An  examination  of  the  record  convinc- 
es us  that  the  probate  court  was  proceeding 
In  conformity  with  our  order,  and  that  the 
matters  he  was  considering  were  necessary' 
to  determine  in  order  to  arrive  at  an  ac- 
count of  the  partnership  estate  in  the  hands 
of  Levy  and  Levinson  to  be  turned  over  to 
the  relator  here.  If  any  items  were  improp- 
erly allowed  by  the  court,  the  relator  has  an 
adequate  and  proper  remedy  in  the  ordinary 
course  of  appeal,  and  all  he  is  entitled  to  re- 
ceive is  the  amount  of  the  estate,  less  such 
allowances,  etc.,  as  the  trial  court  may  deem 
proper.  Of  course,  the  order  turning  over 
to  him  the  estate  will  not  be  in  any  sense  a 
final  determination  of  all  those  matters,  nor 
In  the  event  the  relator  Is  dissatisfied  or  ap- 
peals will  it  amount  to  a  closing  of  the  «s-' 
tate,  leaving  nothing  for  the  relator  to  do 
bat  to  make  distribution.  It  is  merely  a 
settlement  of  the  accounts  of  the  administra- 
tors whom  this  court  has  fonnd  were  im- 
properly appointed,  and  terminates  their  re- 
lations to  the  estate  as  admlnlstrntors. 

For  these  reasons,  the  writ  will  be  denied. 
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PABKER,  O.  X,  and  IfAIN,  HOLOOMB, 
and  HOVBY,  JJ.,  concur. 


at  Okl.  2R) 

MODERN  BOOK  &  NEWS  CO.  at  al.  v. 
STERNMAN.  (No.  13239.) 

(Supreme  Court  of  Oklahoma.     June  20, 
1922.) 

(ByUabut  by  the  Court.) 

1.  Appeal  and  error  «=95 1 6— Contents  of  reo< 
ord  proper  stated. 

The  record  proper  in  a  dvfl  action,  under 
the  procedure  in  this  state,  consists  of  the 
petition,  answer,  reply,  demorrera,  process, 
rulings,    orders,    and   Judgment. 

2.  Appeal  and  error  «s>528(l),  553(2)— Mo< 
tloD  for  new  trial  and  aetion  In  overruling 
motion  no  part  of  record  proper;  assignment 
that  ooart  erred  In  overrnling  a  motion  for 
now  trial  not  presented  by  transcript  of  reo- 
ord. 

A  motion  for  new  trial  and  the  action  of 
the  court  in  overmlhig  the  same  being  no  part 
of  the  record  proper,  the  assignment  that  the 
court  erred  in  overruling  the  motion  cannot 
be  presented  to  this  court  by  transcript  of 
the  record. 

3.  Appeal  and  error  «=»520( I)— Motions,  ml- 
Ings  thereon,  and  exceptions  thereto  must 
be  presented  by  bill  of  exceptions  or  case* 
made. 

Motions  presented  to  the  trial  court,  the 
rulings  thereon,  and  exceptions  thereto,  are 
not  properly  part  of  the  record,  and  can  only 
be  preserved  and  presented  for  review  on  ap- 
peal by  incorporating  the  same  in  a  bill  of  ex* 
ceptions  or  ease-made. 

Appeal  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfidd,  Judge. 

Action  between  the  Modem  Book  &  News 
(Company  and  another  against  BenJ.  Stem- 
man,  a  sole  trader,  dcrfng  business  as  BenJ. 
Stemman  &  C>o.  From  the  Judgment  ren- 
dered, the  former  appeaL    Appeal  dismissed. 

Lewis  Sc  Lewis  and  Hayson  &  LukenbiU,  all 
of  Oklahoma  City,  for  plaintiffs  in  error. 

S.  K.  Bernstein,  of  Oldahoma  City,  for  de- 
fendant in  error. 

JOHNSON,  J.  This  is  an  appeal  by  tran- 
script The  petition  In  error  contains  Imt  one 
assignment  which  is: 

"Said  court  erred  in  overruling  the  motion  of 
plaintiffs  in  error  for  a  new  triaL" 


The  motion  to  dismiss  this  appeal  was 
filed,  with  proof  of  service  thereon,  on  May 
2, 1922,  to  which  no  response  has  been  made. 

[1-3]  A  motion  for  new  trial  and  the  ac- 
tion of  the  court  in  overruling  the  same,  be- 
ing no  part  of  the  record  without  case-made 
or  bill  of  exception,  cannot  be  presented  to 
the  court  by  transcript  Collins  v.  Garvey 
(Okl.  Sup.)  171  Pac.  880;  Wyant  r.  Beavers, 
68  OkL  08,  162  Paa  782;  MUler  t.  Markley. 
49  OkL  177,  162  Pac.  846;   Vannter  t.  Frat 
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Aid  Astfii,  40  OkL  782,  140  Pac.  1021;   WU- 
liams  ▼.  KeUy  (OkL  Sup.)  176  Pac.  204. 

m  the  absence  of  a  case-made  or  bill  of 
exceptions,  the  errors  complained  of  cannot 
be  considered.  The  motion  to  dismiss  must 
be  sustained,  and  it  is  so  ordered. 

HARRISON,  C,  J.,  and  NICHOLSON,  KLT- 
ING,  and  KBNNAMER,  JJ.,  concur. 


(86  Okl.  2S») 

CHICAGO,  R.  I.  &.  P.  RY.  CO.  v.  PEACOCK. 
(No.  r0894.) 

(Supreme  Court  of  Oklahoma.    June  20,  1022.) 

(Syllahu*  hy  the  Court.) 

t.  Abatement    and    revival    «s374 (I)— Action 

■ot  revived  against  representatives  or  suo- 

cessor  of  a  defeadant  more  than  one  year 

after  revival  could  have  been  first  made. 

An  order  to  rcTive  an  action  against  the 

representatiTes    or   successor   of  a  defendant 

shall  not  be  made  without  the  consent  of  aucb 

representatives   or   successors,   unless   in    one 

year  from  the   time  it  could  have  been  first 

made,   except  as  otherwise   provided   by  law. 

Section  5293,  Rev.  Laws  1810. 

S.  Appeal  and  error  «=3334(7)— Appeal  dis- 
missed for  failure  to  revive  aotlon  within 
year  after  ilefendant  In  error't  deatli,  pend- 
ing appeal. 

When  the  defendant  in  error  has  died, 
pending  the  appeal  in  this  court,  and  more  than 
a  year  has  elapsed  since  the  death  of  the  de- 
fendant in  error,  and  the  cause  of  action  baa 
not  been  revived  and  the  personal  representa- 
tives  of  defendant  in  error  move  to  dismiss  the 
appeal,  this  court  may  sustain  such  motion  and 
dismiss  the  appeal  under  mid  section  5293. 

Appeal  from  District  Court,  Jefferson 
County;    Cham  Jones,  Judge. 

Action  by  J.  N.  Peacock  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  On  motion  to  dismiss  appeal 
for  failure  to  revive  action  in  name  of  plain- 
.  tUTa  personal  representatives  within  year 
after  plalntUTs  death,  pending  appeaL  Ap- 
peal dismissed. 

C.  O.  Blake,  of  El  Reno,  for  plaintiff  In 
error. 

J.  H.  Harper,  of  Waurika,  for  defendant 
In  error. 

MILLER,  J.  This  action  was  commenced 
In  the  district  court  of  Jefferson  county  by 
J.  N.  Peacock,  as  plaintiff,  to  recover  dam- 
ages against  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  because  said  com- 
pany had  carelessly  and  negligently  operat- 
ed its  railroad  train  In  such  a  manner  as  to 


frighten  the  horse  of  the  plaintiff  which  be 
was  driving  and  which  resulted  In  Injury  to 
the  plaintiff.  CCliere  was  a  verdict  and  Judg- 
ment for  tlie  plaintiff  In  the  sum  of  1200. 
Def«idant  appeals  and  appears  here  as 
plaintiff  In  error. 

Jennie  Peacock,  as  surviving  widow  and 
heir  at  law  of  J.  N.  Peacock,  deceased,  on 
May  16,  1922,  filed  a  motion  to  dismiss  the 
appeal,  a  copy  of  which  motion  was  served 
OD  the  plaintiff  in  error.  The  motion  to  dis- 
miss is  supported  by  an  affidavit  and  is  on 
the  ground  that  the  defendant  in'  error,  J. 
N.  Peacock,  died  on  the  9tb  day  of  Mardi. 
1921,  and  that  more  than  a  year  has  elapsed 
since  the  death  of  defendant  in  error  and 
this  action  has  not  been  revived  In  the  name 
of  the  personal  representatives  of  the  said 
J.  N.  Peacock,  deceased;  that  under  sectioif 
S293,  Revised  Laws  of  Oklahoma  1910.  the 
plaintiff  in  error  cannot  now  revive  the  ac- 
tion. 

[1,2]  The  plaintiff  tn  error  lias  not  filed 
any  response  to  the  motion  to  dismiss  the 
appeal,  neither  does  it  deny  the  grounds 
thereof.  Under  said  section  5293,  supra,  we 
think  the  appeal  should  t)e  dismissed.  Said 
section  reads  as  follows: 

"An  order  to  revive  an  action  againBt  the 
representatives  or  successor  of  a  defendant 
shall  not  be  made  without  the  consent  of  such 
representatives  or  successors,  unless  in  one 
year  from  the  time  it  could  have  been  first 
made,  except  as  otherwise  provided  by  law." 

The  motion  is  sustained,  and  the  appeal  Is 
hereby  dismissed. 

HARRISON,  O.  J.,  and  JOHNSON,  KEN- 
NAMER,  and  NICHOLSON,  JJ.,  concur. 


(as  oki.  si> 
iMUSGRAVES  V.  CANNON.     (Ne.  10665.) 

(Supreme  Court  of  Oklahoma.    June  20, 1922.) 

fSyVabut  by  the  Oourt.) 

Appeal  and  error  ®=>773  (2)— Appeal  dhmlsaed 
for  failure  to  file  brief. 
Where  a  cause  pending  in  this  court  has 
been  set  for  hearing  on  the  regular  printed 
docket,  and  no  appearance  Is  made  on  behalf 
of  the  plaintiff  in  error,  nor  brief  filed  la 
compliance  with  rule  No.  7  of  thia  court  (165 
Pac  vii),  and  no  showing  made  why  the  cause 
has  not  been  briefed,  this  court  will  assume 
that  the  appeal  has  been  abandoned,  and  the 
same  will  lie  dismissed  for  failure  to  file  brief. 


Appeal  from  District  Court,  Atoka  OMinty: 
J.  H.  Llnebaugh,  Judge. 

Action  lietween  Tom  S.  Musgraves  and 
James  A.  Cannon.  From  a  Judgment  for  tlM 
latter,  the  former  aM)eals.  Appeal  dlsmlaaed. 
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Hatchett  &  Fergnson,  of  Durant,  for  plaln- 
tur  In  error. 

J.  W.  Clark,  of  Atoka,  for  defendant  in 
error. 


KBNNAMER,  J.  This  Is  an  appeal  by  T. 
8.  Musgraves  from  a  Judgment  rendered  In 
the  district  court  of  Atoka  county  In  favor 
of  J.  A.  Cannon. 

The  cause  was  set  for  hearing  and  sub- 
mission on  April  11,  1922.  No  appearance 
has  been  made  on  behalf  of  Musgraves,  plain- 
tiff in  error,  nor  brief  filed,  as  required  by 
rule  No.  7  of  this  court  Motion  was  filed  on 
May,  8,  1922,  by  the  defendant  in  error,  to 
dismiss  the  appeaL 

In  this  situation,  the  motion  is  sustained, 
and  the  appeal  dismissed; 

HAKRISON,  C.  J.,  and  JOHNSON,  Mlli- 
USB,  and  NICHOLSON,  JJ^  concur. 


HUFP  T.  OKIiAHOMA  STATE  BANK'  963 

(1«T  F.) 

Appeal  from  District  Conrt^  Pontotoc  Coun- 
ty; J.  W.  Bolen,  Judge. 

Action  by  Laura  J.  Huff  against  the  Okla- 
homa State  Bank  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Wimbish  &  Duncan,  of  Ada,  for  plaintiff  in 
error. . 

King  ft  Crawford  and  B.  H.  Epperson,  all 
of  Ada,  for  defendant  in  error  Oklahoma 
StatA  Bank. 


(87  Ok!.  7) 

HUFF  V.  OKLAHOMA  STATE  BANK  et  al. 
(No.  10842.) 

(Supreme  Court  of  Oklahoma.    Jul;  11,  1922.) 

(SyUahua  iy  the  Court.) 

1.  Banks  and  banking  «=9l3l— Bank  notifled 
that  person  other  than  depositor  claims  de- 
posit must  hold  deposit  a  safRolent  time  to 
alford  other  person  opportunity  to  assert 
dalm. 

Where  money  is  deposited  in  a  bank  to  the 
credit  of  one  person,  and  thereafter  the  bank 
receives  notice  that  it  is  claimed  by  another, 
the  bank  apon  proper  notice  is  l>ound  to  bold 
the  deposit  a  suffident  length  of  time  to  af- 
ford such  person  opportunity  to  assert  his 
daim,  and  if  the  party  has  a  reasonable  time 
allowed  bim  for  the  purpose  of  asserting  his 
claim,  and  fails  to  do  so,  the  bank  may  pay  the 
deposit  to  the  depositor  without  any  liability  to 
the  adverse  claimant. 

2.  Banks  and  banking  9=»IS4(9)— Reasonable 
time  for  person  to  assert  dalm  to  deposit 
made  by  another  Is  generally  for  Jury. 

The  general  rule  is  that  what  is  a  reasona'. 
ble  time  for  a  person  to  assert  his  claim  is  a 
mixed  question  of  law  and  fact,  which  under 
proper  instruction  should  be  submitted  to  the 
Jury. 

3.  Husband  and  wife  (S=>  129(4)— Wife  estop- 
ped from  asserting  claim  to  deposit  made  by 
husband  on  failure  to  assert  rights  within  a 
reasonable  time. 

When  a  wife  knowingly  permits  her  hus- 
band to  deposit  her  money  in  the  bank  to  his 
credit,  and  thereafter  notifies  the  bank  of  her 
claim,  and  the  bank  holds  the  money  a  rea- 
sonable time  in  order  for  her  to  assert  her 
rights,  and  she  fails  to  assert  them  within  a 
reasonable  time,  the  groimds  of  estoppel  will 
apply  to  her  the  same  as  any  other  individual. 


McKBILL,  J,  This  action  was  commenced 
In  the  district  court  of  Pontotoc  county  by 
Laura  J.  Huff  against  John  Huff  for  divorce, 
and  the  Oklahoma  State  Bank  was  Joined  aa 
defendant,  the  plaintiff  seeking  to  recover 
$850  deposited  in  the  bank  in  the  name  of 
John  Huff,  but  was  the  money  of  plaintiff, 
and  the  plaintiff  notifled  the  bank  not  to  pay 
out  said  money,  and  the  bank  disregarded 
said  notice,  and  permitted  the  same  to  be 
withdrawn  by  Huff,  and  prayed  Judgment 
against  the  bank  for  said  amount  The  de- 
fendant bank  filed  its  answer  and  denied  it 
had  any  money  belonging  to  plaintiff  depos- 
ited in  the  name  of  John  Huff,  and  alleged 
that  there  was  certain  money  In  the  bank, 
and  after  the  bank  received  noticft  of  the 
claim  of  plaintiff  held  the  same  for  a  reason- 
able time  in  order  that  plaintiff  might  file 
garnishment,  or  take  other  proceedings  to 
restrain  Huff  from  withdrawing  the  same, 
but  the  plaintiff  refused  to  take  any  steps  to 
prevent  the  bank  from  paying  said  mcmey  to 
Huff,  and  she  is  estopi)ed  by  her  negligence  in 
not  taking  the  proper  steps  to  protect  her- 
self. The  case  was  submitted  to  the  Jury, 
and  the  Jury  returned  a  verdict  in  favor  of 
the  defendant  and  against  the  plaintiff. 
From  the  said  Judgment  the  plaintiff  has  ap- 
pealed. 

The  facts  are  substantially  as  follows: 
That  the  plaintiff  and  John  Huff  were  hus- 
band and  wife,  and  in  June,  1917,  certain 
money  was  deposited  in  the  bank  by  John 
Huff  to  his  credit  The  plaintiff  and  her 
husband  separated,  and  on  the  9th  day  of 
July,  1917,  the  plaintiff  and  her  attorney 
served  written  notice  upon  the  bank  that 
plaintiff  claimed  the  money  in  the  name  of 
John  Huff  and  ordered  the  bank  not  to  pay 
the  same  to  John  Huff.  The  evidence  Is  con- 
flicting as  to  what  was  said;  it  being  con- 
tended by  the  bank  that  plaintiff  and  her  at- 
torney were  advised  by  the  bank  that  the 
money  would  be  held  a  reasonable  time  or 
as  long  as  possible  In  order  to  permit  her  to 
bring  garnishment  proceedings,  or  obtain  a 
restraining  order  to  prevent  them  from  pay- 
ing out  said  fund.  A  few  days  after  service 
of  the  notice  on  the  bank,  Its  president,  at 
the  request  of  Huff,  called  on  Mrs.  Huff,  ask- 
ing her  to  sign  a  release,  which  she  refused. 
The  bank  held  the  funds  until  the  18th  day 
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of  3vij.  The  plaintiff  bad  taken  no  steps  to 
obtain  said  money  when  John  Huff  and  hia 
attorney  came  and  presented  a  check  to  the 
bank  and  demanded  the  money,  which  was 
paid  by  the  bank.  On  the  20th  day  of  July 
plaintiff '  commenced  her  divorce  proceeding 
and  had  a  restraining  order  issned  against 
the  bank  paying  the  money. 

[1,2]  For  reversal  it  is  contended  that  the 
court  erred  In  refusing  to  Instruct  the  Jury 
to  return  a  verdict  In  favor  of  plaintiff  and 
against  the  defendant.  '  We  think  there  was 
no  error  in  this  refusaL  In  this  Jurisdiction, 
when  a  party  deposits  funds  in  a  bank,  the 
relation  of  debtor  and  creditor  exists  be- 
tween the  bank  and  the  depositor.  In  regard 
to  money  deposited  in  the  bank  in  the  name 
of  one  person,  and  claimed  by  a  third  party, 
the  general  rule  api)ears  to  be  as  follows: 

"The  law  presumes  that  a  deposit  belongs 
to  the  person  in  whose  name  It  is  entered,  and 
the  bank  cannot  question  his  right  thereto,  and 
may  lawfully  pay  it  out  on  his  order.  •  •  • 
If  a  deposit  is  claimed  by  a  person  other  than 
the  depositor  who  forbids  the  bank  from  paying' 
it  to  any  person  other  than  himself,  the  bank 
may  be  held  liable  for  a  disregard  of  snch  no- 
tioe  in  case  the  claim  is  substantiated.  •  •  • 
However,  the  bank  cannot  be  required  to  hold 
the  money  beyond  a  reasonable  time  in  order 
for  the  claimant  to  assert  his  rights,  and,  if  he 
fails  to  assert  them  within  such  time,  he  is  es- 
toppcd-.*'    See  7  0.  J.  639,  640. 

In  the  case  of  Drumm-Flato  Commlssioo 
Co.  V.  Geriack  Bank.  82  Mo.  App.  326,  it  is 
stated: 

"Where  a  bank  receives  money  as  the  proper- 
ty of  A.,  and  before  payment  acquires  notice  of 
B.'s  claim  thereto,  it  cannot  be  required  to  hold 
said  money  l>e}tond  a  reasonable  time  for  B.  to 
protect  his  rights;  and,  if  he  does  not  assert 
Ids  rights  within  snch  time,  be  will  be  estop- 
ped. What  is  a  reasonable  time  is  a  question 
for  the  Jury." 

See  Drumm-Flato  Commission  Co.  ▼.  Ger- 
lach  Bank,  107  Mo.  App.  426,  81  S.  W.  SOS. 

The  evidence  in  the  case  disclosed  the  bank 
held  the  money  for  nine  days  after  receiv- 
ing the  notice  of  the  plaintiff.  Whether 
this  was  a  reasonable  time  was  a  question 
for  the  jury,  and  there  was  no  error  in  over- 
ruling the  motion  to  Instruct  a  verdict  for 
plaintiff. 

It  is  next  contended  ttiat  the  court  erred  in 
the  giving  of  certain  instructions.  The  prin- 
cipal objection  is  made  to  Instruction  Mo.  5, 
where  the  court  advised  the  jury  that,  in  de- 
termining whether  the  plaintiff  acted  within 
a  reasonable  time  or  not,  they  should  take 
into  consideration  all  the  circumstances  of 
the  case,  and  that  the  plaintiff  would  have  a 
reasonable  length  of  time. to  determine  her 
rights  in  the  matter,  but  no  more,  and  it 
was  her  duty  to  determine  her  rights  in  the 
matter  to  protect  her  property  by  suit    We 


tliink  there  was  no  error  In  tb«  giving  of 

this  instruction.  The  instruction,  when  con- 
sidered with  the  other  instmctions,  wn  tliink 
fairly  submitted  the  case  to  the  Jury. 

The  plaintiff  requested  the  court  to  advise 
the  jury  they  should  take  into  consideratlcm 
plaintiff's  business  experience,  in  determin- 
ing whether  Slie  acted  within  a  reasonable 
time.  We  think  there  was  no  error  in  re- 
fusing this  instruction  because  there  was  no 
evidence  regarding  her  business  experience. 
Further,  at  the  time  she  served  the  notice 
on  the  bank,  she  was  acting  upon  the  advice 
of  her  lawyer  who  was  present  representing 
her  and  advising  her  of  her  rights. 

[3]  It  is  next  contended  that  the  ground  at 
estoppel  or  laches  does  not  apply  to  a  wife  in 
a  transaction  between  husband  and  wife. 
This  may  be  tme,  but  this  is  a  transactloa 
with  a  third  party,  and  the  rule  in  16  Cyc. 
777,  is  Stated  as  follovre; 

"A  wife  who  knowingly  permits  her  husband 
to  deal  with  her  property  as  his  own  win  be 
estopped  to  assert  her  ownership  against  per- 
sons who  have  dealt  with  the  husband  in  rdi- 
ance  on  his  apparent  ownership  or  authority." 

There  are  no  authorities  cited -to  suinwrt 
any  of  the  other  assignments  of  error,  and 
therefore  will  not  be  conslderd  by  the  conrt 
Blue  V.  Board  of  County  Com'rs,  Garvin 
County,  82  Okl.  178,  198  Pac  850. 

For  the  reasons  stated,  the  Judgment  of 
the  court  is  affirmed. 

JOHNSON,  MILIiBR,  KEINNAMBR.  EL- 
TING,  and  NICHOLSON,  JJ..  concur. 


(SS  Okl.  21« 
BERQUIST  V.  THOMAS.     (No.  10345.) 
(Supreme  Court  of  Oklahoma.    June  18. 1822.) 

(Syttabut  iy  the  Court.) 

i.  Brokers  Os>85(7)— Sabtaqaent  ooatraot  k»« 
tween  purchaser  and  seller  modlfyiag  tema 
of  original  contract  hsM  admissible  la  bro- 
ker's aetlon  for  commlssloa. 
In  an  action  by  a  real  estate  broker  to  re- 
cover commission  for  making  a  sale  which  has 
not  been  completed,  where  the  broker  procures 
a  written  contract  signed  by  the  purchaser  and 
approved  by  the  seller,  It  was  not  error  to  in- 
troduce in  evidence  a  subsequent  contract  be- 
tween the  purchaser  and  seller,  which  changed 
or  modified  the  terms  of  the  original  contract 
in  regard  to  the  payments  only  and  what  was 
done  by  tbe  parties  under  and  by  virtue  of  said 
latter  contract. 

2.  Contracts  ^=>I64 — Two  written  agreementSi 
one  supplementary  to  the  other,  construed  as 
constituting  one  contract. 
The  general  rule  is  that  two  written  agree- 
ments, one  being  supplementary  to  the  other, 
should  be  construed   together  as  constituting 
one  contract    This  is  true  although  not  dated 
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at  tbe  same  time;  yet  they  refer  to  the  aame 
subject-matter,  and  on  their  face  show  that 
each  was  executed  as  a  means  of  carrying  out 
the  intent  of  the  other. 

3.  Brokers  «s>63(l)— Where  broker  prooares 
parcbaser  ready,  willing,  a>d  able  to  bvy  oa 
seller's  terms,  and  seller  refuses  to  sell,  bro- 
ker Is  entitled  to  oommlsslon. 

Where  a  real  estate  broker  procured  a  pur- 
chaser  for  tbe  land  listed  with  him  that  was 
rendy,  willing,  and  able  to  buy,  upon  the  terms 
imposed  by  the  seller,  and  secured  the  signa- 
ture of  said  purdiaser  to  an  enforceable  writ- 
ten contract  of  sale,  and  the  seller  refused  to 
make  the  sale,  the  broker  has  earned  his  com- 
mission. 

4.  Appeal  and  error  «s>IO02— Verdlet  on  oen- 
flicting  ovidonce  not  distnrbod. 

Where  the  evidence  is  conflicting,  but  there 
is  sufficient  evidence  upon  which  tbe  jury  could 
reasonably  predicate  the  verdict,  and  the  in- 
structions given  by  the  court  are  free  from 
error,  ttiis  court  will  not  reverse  the  Judgment 
on  appeal. 

Appeal  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Action  by  Ross  E.  Thomas  against  Sarah 
E.  Berquist.  .Judgment  for  plaintlir,  and  de- 
fendant appeals.    Affirmed. 

W.  L.  Eagleton,  of  Norman,  for  plaintiff  in 
error. 

Wilaon,  Tomerlln  &  nirelkeld,  of  Okla- 
h(Hna  C^tj,  for  defendant  In  error. 

McNeill,  J.  This  actl<m  was  commenced 
in  the  district  court  of  Oklahoma  county  by 
defendant  iu  error  against  the  plaintiff  In- 
error  to  recover  the  sum  of  $S00  for  commis- 
sion for  procuring  a  purchaser  for  certain 
real  estate. 

The  petition  alleged  B.  T.  Bynnm  was  the 
duly  authorized  agent  of  defendant,  and,  pur- 
suant to  her  instructions,  listed  the  prop- 
erty, being  a  fafm,  with  plaintiff  for  sale  at 
$8,500  cash  net.  The  plaintiff  procured 
Charles  O.  Rhoades,  who  agreed  to  purchase 
the  land  from  the  defendant  for  the  sum  of 
$S,000  caA.  Defendant  entered  Into  a  writ- 
ten contract  with  Rhoades  for  the  sale  of 
said  land  for  19,000. 

The  defendant  answered,  denying  that  she 
was  the  owner  of  the  land,  but  admitted  that 
she  had  an  interest  In  the  same,  denied  that 
j^alntiff  was  her  agent,  and  denied  that  E. 
T.  Bynum  had  any  authority  to  employ  an 
agent  to  sell  the  land.  The  case  was  tried 
to  the  jury,  and  a  verdict  returned  In  favor 
of  the  plaintiff  and  against  the  defendant. 
Judgment  was  rendered  on  the  verdict,  and 
from  said  judgment  the  defendant  has  ap- 
pealed. 

The  defendant  for  reversal  first  contends 
that  the  court  erred  in  permitting  the  plain- 
tiff to  Introduce  certain  testimony  which  was 
objected  to  at  the  time  by  the  defendant    A 


written  contract  waa  entered  Into  on  the 
leth  day  of  October,  1917,  by  B.  T.  Bynum, 
as  agent  of  Mrs.  Berquist,  and  Charles  O. 
Rhoades,  for  the  sale  of  this  land  for  the 
sum  of  $9,000,  to  be  paid  as  follows:  $1,000 
placed  in  escrow  in  the  American  National 
Bank  of  Oklahoma  City  together  with  the 
contract  and  $8,000  to  be  paid  the  Ist  of 
Jantiary,  1918.  This  contract  disclosed  Mrs. 
Berquist  placed  her  written  approval  on  the 
same.  Mrs.  Berquist  resided  in  Nebraska, 
and  came  to  Oklahoma  City  about  the  Ist  of 
January  or  a  little  before  to  complete  tbe 
transaction.  The  parties  had  several  meet- 
ings regarding  the  sale  of  the  land,  and  on 
the  18th  day  of  January,  1918,  another  writ- 
ten contract  was  entered  Into.  This  contract 
provided  plaintiff  would  pay  $6,000  cash  and 
$3,000  within  five  years.  It  also  provided 
that  the  carrying  of  this  deferred  payment 
was  to  be  subject  to  the  approval  of  George 
Berquist,  the  son  of  the  defendant  The 
parties  telegraphed  to  George  Berquist  and 
he  refused  to  consent  to  the  deferred  payment. 
The  plaintiff  contends  that  they  were  to  meet 
the  next  Monday  at  the  office  of  Dr.  Bynum 
and  complete  the  transaction.  The  plaintiff 
contends  that  Rhoades  had  made  arrange- 
ments to  pay  the  full  $9,000  and  was  presoat 
to  do  «o,  but  that  the  defendant  left  for 
Nebraska  and  refused  to  complete  the  trans- 
action. 

[1,  2]  Plaintiff  In  error  contends  it  was  er- 
ror to  permit  any  evidence  regarding  tbe  ln« 
troductlon  of  the  second  contract  and  what 
the  parties  did  in  carrying  out  its  terms.  We 
think  there  was  no  error  In  admitting  thin 
evidence.  The  second  contract,  according  to 
the  evidence,  although  the  evidence  Is  con- 
flicting, was  a  part  and  parcel  of  the  same 
transaction,  and  so  disclosed,  and,  while  not 
executed  at  the  same  time,  it  was  for  the 
purpose  of  carrying  Into  effect  the  sale  of 
the  -land.  This  court  in  the  case  of  Brake  t. 
Blaln,  49  Okl.  486,  153  Pac.  158,  stated  an 
follows: 

"Although  not  executed  at  the  same  time, 
where  two  written  instruments  refer  to  the 
same  subject-matter  and  on  their  face  show 
that  each  was  executed  as  a  means  of  carry- 
ing out  the  intent  of  the  other,  both  should  be 
construed  as  one  contract" 

In  the  case  of  Kelly  v.  Baughman  '(Okl.) 
167  Pac.  80,  the  court  stated: 

"The  two  agreements  in  writing  presented 
here  constitute  one  contract,  being  supplemen- 
tary one  to  the  other,  and  should  be  construed 
together.  This  is  true  although  not  dated  at 
tbe  same  time;  yet  they  refer  to  the  same 
subject-matter,  and  on  their  face  show  that 
each  was  executed  as  a  means  of  carrying  out 
tbe  intent  of  the  other." 

We  think  there  was  no  prejudicial  error 
in  the  Introduction  of  this  evidence. 
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[31  It  Is  next  contended  that  tbe  defendant 
In  error  was  not  entitled  to  recover,  for  the 
reason  the  contract  entered  into  in  January, 
1918,  was  not  an  enforceable  contract,  tor 
the  reason  the  contract  was  not  definite  and 
certain  regarding  the  executing  of  a  note  and 
mortgage  of  $3,000.  We  do  not  think  this 
contention  is  well  taken.  When  the  two  con- 
tracts are  taken  together,  and  construed  as 
one  contract,  and  the  evidence  introduced  re- 
garding that  portion  of  tbe  latter  contract 
that  is  Indefinite  and  uncertain,  there  was 
an  enforceable  contract.  The  ride  appears 
to  be  well  settled  in  this  jurisdiction,  where 
a  real  estate  broker  is  employed  to  procure  a 
pnrdiaser  for  property  and  seeks  to  recover 
commission  for  making  sale  which  has  not 
been  completed,  it  Is  necessary  for  liim  to 
prove  that  he  had  a  purchaser  who  was 
ready,  willing,  and  able  to  purchase,  and, 
when  he  procures  a  contract  from  the  pur- 
diaser  to  buy  which  is  enforceable  agrainst 
him,  and  executed  by  the  seller,  he  has  earn- 
ed his  commission.  See  Gilliland  v.  Jaynes, 
S6  Okl.  563,  129  Pac.  8,  46  L.  R.  A.  (N.  S.) 
129;  Childs  v.  Moore,  67  Okl.  638,  157  Pac 
333;  McCartney  v.  Shores,  77  OkL  273,  188 
Pac.  663;  Pliler  v.  Thompson  (Okl.)  202  Pac. 
1016. 

The  other  assignments  of  error  of  plain- 
tiff in  error  are  subdivided  as  follows: 

First.  Where  the  property  Is  listed  at  a 
net  price  by  the  owner,  the  broker  cannot  col- 
lect the  commission  unless  the  sale  is  con- 
summated. 

Second.  A  real  estate  agent  who  takes 
property  for  sale  with  knowledge  that  the 
party  contracting  has  a  defective  title  and 
the  trade  fails  for  that  reason  he  cannot 
recover  his  commission. 

Third.  The  contract  provided  for  a  cash 
consideration  to  be  paid  In  cash,  and,  the 
purchaser  produced  being  unable  to  pay  said 
purchase  price  in  cash,  plaintiff  is  not -en- 
titled to  his  commission. 

[4]  The  evidence  in  this  case  is  conflicting 
upon  all  these  questions,  and  why  tbe  sale 
was  not  consummated,  it  being  contended  by 
defendant  in  error  that  the  plaintiff  in  error 
left  the  state  of  Oklahoma  and  refused  to 
consummate  the  deal,  and  the  defect  of  title 
was  not  the  cause  of  the  failure  to  consiun- 
mate  the  deal.  There  was  evidence  that  tbe 
plaintiff  in  error  was  able  to  pay  the  full 
purchase  price  in  cash.  The  court  instructed 
the  Jury  regarding  all  these  questions.  Nei- 
ther party  excepted  to  any  of  tbe  instruc- 
tions given,  nor  requested  any  additional  in- 
structions, and  there  is  evidence  in  the  rec- 
ord to  support  the  Judgment  and  tbe  finding 
of  tbe  Jury. 

This  court  in  a  long  line  of  decisions  has 
announced  the  rule  that,  where  the  evidence 
Is  conflicting,  but  there  was  snflicient  evi- 
dence upon  which  the  Jury  could  reasonably 
predicate  the  verdict,  and  the  instructions 


given  were  free  from  error,  this  court  win 
not  reverse  the  Jndgmoit 

There  being  sufficient  evidence  in  tbe  rec- 
ord to  sustain  the  finding  of  the  Jury,  and 
no  exceptions  having  been  taken  to  the  in- 
structions, the  Judgment  of  the  court  will  be 
affirmed. 

JOHNSON,  MILLER,  BI/TINO,  KBNNA- 
MBR,  and  NICHOLSON.  JJ.,  concur. 


(86  Okl.  279) 

CALLAHAN  v.  NIDA.    (No.  10682.) 

(Supreme  Court  of  Oklahoma.    May  23,  1922. 
Rehearing  Denied  July  11,  1922.) 

(SvUabu$  6y  the  Court.) 

i.  Appeal  and  error  ®=9l5— One  appeal  apea 

one  petltio*  In  error  and  one  case  ma<le  from 
separate  Jadgments  In  separata  actions  tried 
together  for  convenience  only  dismissed  for 
dnplldty. 

Where  three  separate  actions  between  the 
same  parties  were  tried  together  for  conven- 
ience only,  but  separate  verdicts  and  judgments 
were  entered,  and  the  plaintiff  prosecutes  one 
appeal  upon  one  petition  in  error  iind  one  case- 
made,  such  appeal  may  be  dismissed  for  du- 
plicity. 

2.  Assignments  without  merit 

Record  examined,  and  hdd  that  the  assign- 
ments of  error  are  without  merit  and  tbe  ap- 
peal should  t>e  dismissed. 

Appeal  from  District  Court.  Logan  Coun- 
ty;  John  P.  Hlckam,  Judge; 

Actions  by  J.  Y.  Callahan  against  B.  T. 
Nida.  Judgments  for  defendant,  and  pUiin- 
ti(f  appeals.     Appeal  dismissed. 

Pearson  &  Balrd,  of  Oklahoma  City,  for 
plaintllt  in  error. 

John  Adams,  of  Guthrie^  for  defendant  in 
error. 

KENNAMER,  J.  J.  T.  Callahan,  idalntift 
in  error,  prosecutes  this  appeal  against  B.  V. 
Nida,  defendant  In  error,  to  reverse  two  dis- 
tinct judgments  rendered  in  favor  of  tbe  de- 
fendant in  error  in  the  district  court  of  Lo- 
gan county,  wherein  three  different  causes  of 
action  wera  tried  together  before  the  same 
Jury, 

The  record  discloses  that  J.  Y.  OUlahan 
commenced  an  action  of  forcible  detainer 
against  B.  V.  Nida  before  a  Justice  of  the 
peace,  which  resulted  in  a  Judgment  in  fiivor 
of  the  plalntiCr,  from  whi(^  judgment  the 
defendant,  Nida,  am>ealed  to  the  district 
court;  that  after  said  cause  had  been  filed 
in  the  district  court  on  appeal,  the  plalntifl, 
Callahan,  commenced  a  replevin  action 
against  Nida  to  recover  possession  of  a  num- 
ber of  cattle,  hogs,  etc.,  and  that  the  plaln- 
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tiff,  CBQahan,  Instttuted  a  aecond  replevin 
action  against  tlie  defendant,  Nida,  in  the 
district  court  to  recover  possession  of  cer-* 
tain  household  goods,  cream  separator,  and 
Soudan  grass  seed.  It  appears  ttiat  all  three 
of  the  actions  were  instituted  about  Febru- 
ary, 1918;  that  in  December,  1918,  the  par- 
ties by  consent  proceeded  to  try  the  three 
actions  at  the  same  time  before  the  same 
jury  tor  the  convenience  of  the  parties.  No 
order  of  the  court  was  made  consolidating 
the  actions.  The  jury  returned  a  separate 
verdict  in  the  unlawful  detainer  action  In 
favor  of  the  defendant 

The  defendant  made  no  dalm  to  the  right 
of  pos.<)es8lon  to  the  property  replevied  in  the 
two  replevin  actions  on  the  date  of  the  trial, 
but  had  filed  an  answer  in  the  actions,  plead- 
ing that  he  was  entitled  to  certain  damages 
in  each  of  the  cases.  The  jury  returned  a 
single  verdict  in  the  replevin  actions,  finding 
in  favor  of  the  defendant  for  damages.  The 
trial  court  entered  two  distinct  judgments 
upon  the  two  verdicts  of  the  jury  in  the 
three  causes.  The  plaintiff  filed  two  differ- 
ent motions  for  a  new  trial,  which  were 
overruled  by  the  court.  To  reverse  the  Judg- 
ments of  the  trial  court,  this  appeal  has 
been  prosecuted  by  filing  one  petition  In 
error  In  this  court  and  case-made  of  the 
record. 

The  three  actions  were  Instituted  by  the 
plaintiff,  Callahan,  by  reason  of  a  contro- 
versy having  arisen  between  him  and  the  de- 
fendant, Nida,  with  respect  to  the  use  and 
occupancy  of  certain  lands  owned  by  Calla- 
han by  Nida.  It  appears  that  in  August,  1917, 
Callahan  made  an  oral  contract  with  Nida 
to  work  the  land  of  Ohllahan  and  look  after 
certain  live,  stock  of  Callahan's  which  he 
had  upon  the  land.  Including  about  20  head 
of  Holsteln  milch  cows;  that  Callahan  un- 
dertook to  dispossess  Nida  about  February, 
1018,  and,  on  account  of  a  dispute  between 
the  plaintiff  and  defendant  as  to  the  terms 
of  the  contract  entered  into,  the  plaintiff  In- 
Btltnted  the  three  actions  against  the  defend- 
int,  which  resulted  In  the  judgments  ren- 
dered by  the  trial  court  upon  the  verdicts  of 
the  jury. 

[1]  We  are  clear  that  this  appeal  should 
be  dismissed  for  the  reason  the  petition  In 
error  discloses  on  its  face  that  the  plaintiff 
seeks  to  have  this  court  review  by  one  peti- 


tion In  error  two  distinct  Judgments  de- 
termining three  different  causes  of  action, 
which  were  never  consolidated  by  the  trial 
court.  It  ia  true  the  parties  for  convenience 
submitted  the  three  different  causes  of  ac- 
tion to  the  same  Jury  upon  the  same  evi- 
dence, but  It  has  been  held  that,  where  three 
cases  are  tried  together  and  the  same  evi- 
dence was  presented  by  consent  of  the  par>- 
ties  and  a  single  decree  entered,  anc^  the 
pleadings,  taken  together,  make  Issues  to 
which  the  decree  Is  responsive,  the  cases  on 
appeal  will  be  treated  as  if  an  order  of  con- 
solidation had  been  made.  Brammell  v. 
Adams,  146  Mo.  70,  47  S.  W.  931.  But  in 
the  Instant  case  two  distinct  Judgments  were 
rendered,  and  we  can  conceive  of  no  actions 
where  the  issues  raised  by  the  pleadings 
could  be  more  distinct  than  In  an  unlawful 
detainer  action  and  a  replevin  action. 

In  the  case  of  Louisville  &  N.  B.  Co.  T. 
Summers,  125  Fed.  719,  60  C.  C.  A.  487,  the 
Circuit  Court. of  An>eals  of  Sixth  Circuit 
held: 

"Where  two  separate  actions  depending  on 
the  same  facts  were  consolidated  and  tried  to- 
gether for  convenience  only,  but  the  verdicts 
and  judgmentB  were  separate,  it  was  Improper 
to  Include  both  In  a  single  writ  of  error." 

This  court  In  the  case  of  Harper  et  aL  t. 
Stnmpff  (Okl.  Sup.)  203  Pao.  194,  held: 

"Where  the  parties  have  undertaken,  by  one 
appeal  upon  one  petition  in  error  and  one  case- 
made,  to  reverse  two  or  more  judgments,  this 
court  will  dismiss  sncb  an  attempted  appeal  for 
dnidlcity." 

We  deem  it  unnecessary  to  again  review 
the  authorities  in  support  of  the  rule  that  an 
appeal  will  be  dismissed  for  duplicity,  as  In 
the  case  of  Harper  et  aL  v.  Stumirff,  supra. 
Mr.  Justice  Miller  reviewed  the  authorities 
at  great  length. 

[2]  In  the  case  at  bar  we  have  examined 
the  assignments  of  error  and  the  briefs  of 
the  respective  parties,  and  we  are  cleor  from 
an  examination  of  the  same  and  the  record 
in  the  cause  that  there  appears  no  revers- 
ible error  In  the  record.  Therefore  the 
appeal  is  dismissed. 

HARRISON,  O.  J.,  and  JOHNSON,  MIL- 
UEK,  and  NICHOLSON,  JJ.,  concur. 
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(8«  Okl.  tM) 
DODGE  tt  al.  V.  BISHOP.     (No.  10722.) 

(Supreme  Court  of  Oklahoma.    Jnne  27, 1922.) 
(ByXUbu*  ly  the  Court.) 

Appeal  and  error  9=9977(3)— Order  oraot'oo 
new  trial  not  disturbed  where  granted  npon 
consideration  of  facta,  and  ap|ieal  does  not 
involve  a  pure  and  unmixed  question  of  law. 

Where  the  trial  court  grants  the  application 
of  one  of  the  parties  for  a  new  trial,  on  appeal 
from  said  order,  where  the  record  diadoses 
that  the  order  was  granted  npon  consideration 
of  the  facts,  and  the  appeal  does  not  involve  a 
pure  and  unmixed  question  of  law,  the  order 
will  not  be  disturbed  on  appeaL 

Appeal  from  District  Ciourt,  Rogers  Coun- 
ty ;•  W.  J.  Campbell,  Judge. 

Action  by  Maggie  L.  Bishop,  doing  business 
as  tbe  Bishop  Jewelry  Company,  against 
Tbomas  F.  Dodge  and  another.  Judgment  for 
plaintiff,   and  defendants  appeal.     Affirmed. 

W.  J.  Barnard,  of  Claremore,  for  plaintiffs 
In  error. 

John  Q.  Adams  and  Richard  H.  Wills,  both 
of  Claremore,  for  defendant  in  error. 

McNEIUJ,  J.  This  action  \ras  commenced 
in  the  district  court  of  Rogers  county  by 
Maggie  L.  Bishop,  doing  business  as  the  Bish- 
op Jewelry  Company,  against  Thomas  F. 
Dodge  and  W.  J.  Barnard  to  recorer  a  Judg- 
ment against  Dodge  for  tbe  sum  of  |953  and 
to  set  aside  a  conveyance  from  Dodge  to  Bar- 
nard to  a  certain  tract  of  land  situated  In 
Rogers  county,  and  prayed  the  property  be 
sold  to  satisfy  said  Judgment  Plaintiff  filed 
an  amendment  to  tbe  petition,  alleging  it  bad 
a  Judgment  for  said  amount  in  the  state  of 
Michigan,  and  the  foundation  of  tbe  Judg- 
ment was  the  balance  due  for  the  purchase 
price  of  tbe  land  conveyed  to  Barnard,  and 
by  reason  thereof  plaintiff  had  a  first  and 
prior  lien  upon  tbe  land  for  the  purchase 
price,  and  tbe  conveyance  to  Barnard  was 
with  full  knowledge  of  said  fact. 

Tbe  defendant  filed  an  answer,  and  tbe 
cause  was  tried  to  the  court  without  a  Jury, 
and  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  denied  the  plaintiff  any 
relief,  and  dismissed  plaintiff's  petition. 
Plaintiff  filed  a  motion  for  new  trial,  which 
was  granted.  It  was  suggested  to  the  court  by 
both  Pardee  at  the  time  that  tbe  case  might 
be  again  submitted  to  the  court  upon  the 
same  evidence,  but  the  court  advised  counsel 
that  be  would  not  do  so,  unless  the  evidence 
was  transcribed  so  that  be  might  reconsider 
the  same  and  read  It.  From  the  motion 
granting  a  new  trial,  the  defendants  have  ap- 
pealed. Tbe  plaintiff  in  error  attempts  to 
argue  this  question  upon  the  law  as  to  the 
merits  of  the  case  and  as  to  tbe  findings  of 


fact  the  trial  court  made.    TbiB  cannot  be 
considered  at  this  time. 
'    This  court  In  a  long  Une  of  cases  has  an- 
nounced tbe  following  rule: 

"Where  the  trial  court  grants  the  applica- 
tion of  one  of  the  parties  for  a  new  trial,  aod, 
on  appeal  from  the  order,  it  is  not  shown  \ij 
the  record  that,  In  granting  such  application, 
the  court  erred  upon  some  pure  and  unmixed 
question  of  law  not  involving  a  consideratian  of 
the  facts,  the  action  of  the  trial  court  will  not 
be  disturbed."  Bverly  v.  Northcutt  (Okl.)  179 
Pac.  821;  Conservative  Loan  Co.  v.  Saulsbnqr, 
76  OkL  194,  182  Pae.  685;  Richards  v.  Clai- 
ton.  79  OkL  133,  192  Pac.' 199;  Todd  r.  Orr,  44 
Okl.  4S9,  143  Pac.  393. 

The  record  in  this  case  discloses  that  the 
court  granted  the  new  trial,  not  upon  a  ques- 
tion of  law,  but  because  tbe  court  was  not 
sufficiently  advised  regarding  the  findings  of 
facts.  This  leaves  no  question  to  be  reviewed 
by  this  court,  as  the  court  has  set  his  findings 
of  fact  aside,  and  there  were  no  facts  found 
for  this  court  to  apply  the  law  to. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed. 

HARRISON,  O.  J.,  and  KENNAMER,  BIr 
TING,  and  NICHOLSON,  JJ.,  concur, 


(86  Okl.  21) 
GRAHAM  et  al.  v.  PERRY.    <Ne.  10721.) 

(Supreme  Court  of  Oklahoma.    Jnne  20, 1922.) 

(ByOalnu  by  the  Courts 

Appeal  and  error  «=>773(2)-^ppeal  disaltsed 
for  failure  te  file  brief. 
Where  a  cause  pending  in  this  court  has 
been  set  for  hearing  on  the  regular  printed 
docket,  and  no  appearance  is  made  on  bebaU 
of  the  plaintiff  in  error,  nor  brief  filed  in  com- 
pliance with  rule  No.  7  of  this  court  (165  Pae. 
vii),  and  no  showing  made  why  the  cause  has 
not  been  briefed,  this  court  will  assume  that 
the  appeal  has  been  abandoned,  and  the  sanis 
win  be  dismissed  for  failure  to  file  brief. 

Appeal  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Actlim  between  W.  M.  Oraham  and  another 
and  J.  C.  Perry.  From  Judgment  for  the  lat- 
ter, the  former  appeal.    Appeal  dismissed. 

West,  Sherman,  Davidson  &  Moore,  of 
Tulsa,  for  plaintiffs  in  error. 

Woodson  El  Norvell,  of  Tulsa,  for  def«id- 
ant  in  error. 

KBNNAMBR,  J.  This  Is  an  appeal  hj  W. 
M.  Graham  and  United  States  FideUty  & 
Guaranty  Company,  a  coriKtratlon,  from  a 
Judgment  rendered  In  the  district  court  of 
Tulsa  county  In  favor  of  J.  CX  Perry. 
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The  cause  vrtm  wt  for  hearing  and  anb- 
mlsslon  on  April  18, 1922.  No  appearance  has 
been  made  on  behalf  of  W.  M.  Graham  and 
United  States  FldeUty  &  Guaranty  Com- 
pany, a  oorporatl<xi,  plaintiffs  la  error,  nor 
brief  filed  as  required  by  rule  Na  7  of  this 
court. 

In  this  situation  the  court  wlU  assume 
that  the  appeal  has  been  abandoned.  It  Is 
therefore  ordered  that  the  appeal  be,  and 
the  same  Is,  dismissed. 

HARBISON,  a  J.,  and  JOHNSON,  Mil/- 
LEXa,  and  NICHOLSON,  JJ.,  concur. 


(SS  OU.  264) 

EDM0ND80N  v.  WCLLS.    (No.  1 1265.) 

(Soprema  Court  of  Oklahoma.    June  20, 
1922.) 

rSyOabiM  by  the  Court) 

Appeal  aad  Mrror  «=»78l  (4)— Appeal  lavolvlag 
appoiatmaat  of  guanilan  for  minor  dlsmltseil, 
as  preseatlag  moot  questloB  oa  nlaor's  ar- 
rival  at  majority  pandlng  appeal. 
Where  the  district  court,  on  an  appeal  from 
the  county  court,  orders  the  county  court  to 
appoint  a  certain  person,  naming  him,  as  guard- 
ian of  a  certain  minor,  and  an  appeal  is  taken 
from  this  order  to  the  Supreme  Court,  but  said 
order  is  not  superseded,  and  the  county  court, 
pursuant  to  such  order  of  the  district  court, 
appointa  the  person  named  in  such  order  as 
guardian  of  the  minor  and,  pending  the  appeal 
in  this  court,  the  minor  arriTes  at  hia  majority 
and  no  practical  relief  can  be  gained  by  a  de- 
cision in  this  court,  the  questions  sought  to  be 
presented  to  this  court  by  the  appeal  hare  be- 
come moot  and  will  be  regarded  as  abstract 
and  hypothetical  and  not  necessary  for  decision, 
and  the  appeal  will  be  dismissed. 

Apiteal  tram  District  Orart,  Muskogee 
County;  Benjamin  B.  Wheeler,  Judge. 

Proceeding  in  the  couuty  court  for  the  ap- 
pointment of  a  guardian  for  Harris  Tucker, 
a  minor.  From  order  of  the  district  court 
on  appeal,  directing  the  county  court  to  ap- 
point Oscar  A.  Wells  as  guardian,  B.  A. 
Edmondson  appeals.  On  motion  to  dismiss 
ajipeal,  on  the  ground  that  the  case  has  be- 
come moot  in  view  of  minor's  arrival  at 
majority  pending  appeal.    Appeal  dismissed. 

Howell  Parka,  of  Muskogee,  for  plaintUT 
Id  error. 

Keff  ft  NeO,  of  Muskogee,  for  defendant 
In  error. 

MILLER,  J.  E.  A.  Edmondson,  as  plain- 
tiff in  error,  prosecutes  this  appeal  from  an 
order  of  the  district  court  of  Muskogee 
county,  Okl.,  made  on  the  16th  day  of  Sep- 
tember, 1919,  directing  the  county  court  of 


Muskogee  county  to  appoint  Oscar  A.  Wella 
as  guardian  of  the  person  and  estate  of  Har- 
ris Tucker  a  minor,  in  the  place  and  atead 
of  E.  A.  Bdmondson.  This  Judgment  was  not 
superseded,  and  the  county  court  of  Musko- 
gee ooimty,  pursuant  to  said  order,  appoint- 
ed Oscar  A.  Wells  as  guardian  of  the  iier- 
son  and  estate  of  said  Harris  Tucker,  a 
minor,  and  said  Oscar  A.  Wells  duly  quaU- 
fled  and  proceeded  to  act  as  such  gniardlan 
until  said  Harria  Tucker  arrived  at  his  ma- 
jority, which  was  on  the  2d  day  of  January, 
1922. 

The  defendant  In  error  has  filed  a  motion 
to  dismiss  the  appeal,  for  the  reason  that 
the  questions  sought  to  be  raised  by  this 
appeal  have  become  moot. 

In  the  case  of  Doctors'  Oil  Co.  y.  Adair  et 
aL  (Okl.  Sup.)  200  Pac.  868,  this  Court  said: 

"Where  an  oil  and  gas  lease  by  its  terms  ex- 
pires while  an  action  is  pending  for  the  can- 
cellation thereof,  and  no  practical  relief  can  b« 
gained  by  a  decision,  the  case  becomes  mooted, 
and  win  be  regarded  as  abstract  and  hypotheti- 
cal, and  not  necessary  for  decision,  and  win  be 
dismissed." 

See,  alsot  State  of  Oklahoma  ▼.  Taylor  et 
al.,  82  Okl.  220,  200  Pac.  140;  Thomason, 
CJounty'  Treasurer,  v.  Board  of  County  Com- 
missioners, 56  Okl.  T9,  155  Pac.  881;  Par- 
rteh  v.  School  District  No.  19  (Okl.  Sup.)  171 
Pap.  461;  Klllough  ▼.  Ft.  Supply  Td.  OO, 
55  OkL  198,  154  Pac.  1102. 

The  appeal  Is  hereby  dismissed. 

HARRISON,  C.  J.,  and  JOHNSON,  KBJN- 
NAMES,  and  NICHOLSON,  JJ.,  concur. 


(87  OU.  12) 

LAWRENCE  v.  CAREY  at  al.    (No.  10781.) 

(Supreme  Conrt  of  Oklahoma.    July  U,  1922.) 

(ByOahiu  by  *ke  Coiurt.) 

Appeal  and  error  «=978l(4)-.Appeal  lavolvlag 
all  and  gas  lease  dismissed  as  presenting  moot 
question,  where  lease  expires  pending  appeal. 
Where  an  oil  and  gas  lease,  by  its  terms, 
expires  while  an  action  la  pending  for  the  can- 
cellation thereof,  and  no  practical  relief  can  l>e 
gained  by  a  dedsion,  the  case  becomes  moot, 
and  will  be  regarded  as  abstract  and  hypotheti- 
cal, and  not  necessary  for  decision,  and  will 
be  dismissed.    Doctors'  Oil  Co.  y.  Adair  et  aL 
(OU.  Sup.)  200  Pac.  868. 
t 

Appeal  from  District  Court,  Cotton  Coun- 
ty; Cham  Jones,  Judge. 

Action  by  Nellie  Carey  against  A.  D.  Law- 
rence, and  others,  to  cancel  a  certified  oil 
and  gas  lease.  Trom  Judgment  holding  the 
lease  valid,  and  decreeing  certain  defendants 
to  be  the  owners  thereof,  and  directing  tliat 
named  defendant  execute  an  assignment  of 
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said  lease  to  certain  defendants,  the  named 
defendant  appeals.    Appeal  dismissed. 

S.  I.  McElhoes,  of  Lawton,  and  Bridges  & 
Vertrees,  of  Wanri&a,  for  plaintlfT  In  error. 

L.  E.  McKnlght,  of  Enid,  Johnson  &  Ste- 
vens and  Parmenter  &  Parmenter,  all  of 
Lawton,  for  defendants  In  error. 

MILLER,  J.  A.  D.  Lawrence,  as  plaintiff 
in  error,  prosecutes  this  appeal  from  a  Judg- 
ment of  the  district  coi^rt  of  Cotton  county, 
Okl.,  entered  on  the  Ist  day  of  February,  1919, 
decreeing  that  certain  of  the  defendants  in  er- 
ror were  the  owners  of  an  interest  in  and  to 
the  oil  and  gas  lease  in  controversy,  and  di- 
recting that  the  plaintiff  in  error  execute 
to  said  defendants  in  error  a  good  and  suffi- 
cient assignment  of  said  lease. 

The  attorney  for  plaintiff  in  error  has,  un- 
der date  of  June  3,  1922,  filed  in  this  court 
the  following  suggestion : 

"The  plaintiff  in  error,  A.  D.  Lawrence,  is 
now  deceased  and  the  lease  InToIved  in  this 
snit  is  also  dead,  so  that  the  questions  invoW- 
ed  herein  are  now  moot.  Under  snch  drcum- 
stances  the  administrator  of  the  estate  of  A. 
D.  Lawrence  has  not  felt  it  advisable  to  re- 
▼iTe  the  case  before  its  disposition,  hence,  un- 
der the  drcumstances,  makes  the  sngges'tion  to 
the  court,  leaving  the  disposition  of  the  case 
to  the  court." 

As  the  questions  presented  by  this  appeal 
have  become  moot,  this  appeal  will  be  dis- 
missed under  the  authority  of  the  following 
cases:  Doctors'  Oil  Co.  v.  Adair  et  aL  (Okl. 
Sup.)  200  Pac.  858;  Edmondson  v.  Wells 
(No.  11266,  Cftlalioma)  207  Pac.  969  opinion 
filed  June  20,  1922;  Oklahoma  v.  Taylor  et 
aL,  82  OkL  220,  200  Paa  149;  Thomason 
County  Treasurer,  v.  Board  of  County  Com- 
missioners, 56  Okl.  79,  155  Pac.  881 ;  I>arrish 
v.  School  District  No.  19  (Okl.  Sup.)  171  Pac. 
461;  EiUough  V.  Ft.  Supply  Tel.  Co.,  55  Okl. 
188,  154  Pac.  1192. 

The  appeal  is  hereby  dismissed. 

McNBILL,  ELTING,  KBNNAMBB,  and 
NICHOLSON,  JJ..  concur. 


(86  Okl.  an) 

NORMAN  V.  NORMAN.    (No.  12719.) 

(Supreme  Court  of  Oklahoma.    June  6,  1922.) 

(SylUout  bg  the  Court.) 

I.  Appeal   and   arror  «=>794— tin    Riotlon   for 

Asinlssal  for  fallare  of  plaintiff  In  error  to 

comply  with  orders  of  oourt,  plaintiff  must 

show  a  legal  defense. 

When  a  motion  b;  defendant  in  error  has 

been  filed  in  this  court  to  dismiss  an  appeal 

because   the    plaintiff   in    error   has   failed   to 

comply  wib  the  orders  of  this  court,  and  this 

court   has   granted   plaintiff   in  error   time   in 

which  to  respond  to  such  motion,  it  is  the  duty 


'  of  such  respondent  to  set  up  In  Us  response  i 
concise  statement  of  any  existing  facts  that 
would  constitute  a  legal  defense  to  such  mo- 
tion to  dismiss. 

2.  Appeal  and  error  «=>794— Motion  far  dl«> 
missal  for  nonoompllanoe  by  plaintiff  In  er> 
ror  with  order  of  court  will  be  sustained, 
where  response  does  not  state  facta  show- 
ing compilanoe  or  constitute  a  legal  defeiss 
for  nonoompiiance. 

Where  the  plaintiff  in  error  files  a  re- 
sponse and  fails  to  state  facts  which  show  that 
he  has  complied  with  the  order  of  the  coart 
complained  of,  or  fails  to  state  facts  which 
constitute  a  legal  defense  for  his  failure  to 
comply  with  the  order  complained  of,  this 
court  may  sustain  such  motion  and  dismiss  the 
appeaL 

3.  Appeal  and  error  18=3 1 236— Where  appeal  Is 
dismissed  for  plaintiff  in  error's  fallare  to  pay 
monqr  as  required  by  supersedeas  bond, 
court  will  render  judgment  against  snretin 
on  bond. 

When  on  application  of  plaintiff  in  error  to 
this  court  he  is  granted  a  supersedeas,  and  one 
of  the  conditions  of  such  supersedeas  bond  is 
that  the  plaintiff  in  error  will  do  and  perform 
the  things  whicb  he  may  be  ordered  to  do  and 
perform  by  this  court,  and  such  plaintiff  in 
error  fails  to  pay  certain  money  to  the  de- 
fendant in  error  pending  the  appeal,  and  by 
reason  of  such  failure  to  pay  said  sums  of 
money  the  appeal  is  dismissed,  it  is  the  duty  of 
this  court  to  render  judgment  against  the 
sureties  on  such  supersedeas  bond. 

Appeal  from  Superior  Court,  Creek  Coun- 
ty;  Gaylord  R.  Wilcox,  Judge. 

Application  by  Maude  E.  Norman  for  cita- 
tion in  contempt  proceeding  against  Robert 
S.  Norman  for  failure  to  comply  with  the 
former  orders  of  the  trial  court  In  the  pay- 
ment of  money  for  the  support  of  their  minor 
children.  Citation  Issued.  Verdict  against 
Hobert  S.  Norman,  finding  him  guilty  of  In- 
direct contempt  Judgment  on  the  verdict 
committing  him  to  the  county  Jail  of  Creek 
county.  Robert  S.  Norman  appeals.  Appeal 
dismissed  for  failure  to  comply  with  the  or- 
ders of  this  court,  and  Judgment  affirmed. 

On  March  29,  1918,  Robert  S.  Norman  filed 
a  petition  in  the  superior  court  of  Cre^ 
county  praying  for  a  decree  of  divorce 
against  his  wife,  Maude  E.  Norman.  Issues 
were  Joined,  and  on  Jime  19,  1918,  a  trial 
was  bad,  which  resulted  in  a  judgmoit  grant- 
ing the  plaintiff,  Robert  S.  Norman,  a  decree 
of  divorce.  The  decree  awarded  certain 
property  to  Maude  E.  Norman,  also  the  care 
and  custody  of  their  two  minor  children. 
Richard  Ll  Norman,  age  five  years,  and 
George  P.  Norman,  age  three  years.  The  de- 
cree further  provided  that  plaintiff,  Robert 
S.  Norman,  pay  to  defendant,  Maude  E.  Nor- 
man, by  depositing  In  the  First  National 
Bank  of  Sapulpa,  OkL,  the  sum  of  $30  eacb 
month,  in  advance,  from  the  date  of  the  de- 
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cree  for  the  mpport  and  matntaiaiice  of  said 
two  minor  children.  This  Jndgtnent  was  not 
appealed  from.  That  part  of  the  Judgment 
requiring  the  payment  of  $30  a  month  was 
comidied  with  only  at  irregular  intervals, 
and  several  citations  were  Issued  by  the 
court  against  the  plalntifF,  requiring  him  to 
•  appear  and  show  cause  why  he  should  not 
be  committed  for  a  contempt  in  failing  to 
comply  with  the  order  of  the  court 

On  June  6.  1921,  a  duly  verified  applica- 
tion for  citation  was  filed,  alleging  his  fail- 
ure to  comply  with  the  Judgment  of  the 
court,  in  that  he  had  failed  to  pay  the  $30 
per  month  for  certain  months  in  1920  and 
certain  months  in  1921.  On  this  application 
a  citation  was  issued.  On  July  12,  1921,  tCn 
answer  was  filed,  in  which  he  alleged  bis  in- 
ability to  comply  with  the  order  of  the  court 
In  support  of  this  allegation  he  set  oat  his 
approximate  eamlngts  and  expenses  for 'the 
year  1020.  He  farther  stated  that  he  had  re- 
married in  1010;  that  his  present  wife  owned 
certain  land  on  which  there  was  a  mortgage 
Indebtedness,  and  that  he  had  to  pay  the  sum 
of  $336.00  per  annum  on  this  indebtedness 
and  pay  certain  amounts  as  premiums  on  life 
insurance. 

On  the  28tb  day  of  September,  1921,  the 
case  was  called  for  trial  in  the  superior  court 
of  Creek  county.  Robert  8.  Norman  asked 
and  was  granted  a  Jury  trial,  which  result- 
ed in  a  verdict  finding  the  defendant  guilty 
of  Indirect  contempt  of  court  and  leaving  his 
punishment  to  be  fixed  by  the  court 

A  motion  for  a  new  trial  was  filed,  which 
was  overruled  by  the  court  Thereupon  the 
court  sentenced  Robert  S.  Norman  to  Jail  un- 
til he  complied  with  the  order  of  the  court 
by  paying  all  money  due  and  payable  under 
the  former  Judgment  of  the  court  up  to  the 
date  of  the  sentence,  which  was  the  3d  day 
of  October,  1921..  Robert  S.  Norman  gave 
notice  of  appeal,  perfected  this  appeal,  and 
appears  here  as  plaintiff  in  error. 

On  the  12th  day  of  October,  1921,  on  the 
application  of  the  plaintiff  in  error,  this  court 
granted  a  supersedeas  bond,  staying  the  Jail 
sentence  of  the  trial  court  and  admitting  said 
Robert  S.  Norman  to  bail  pending  the  deter- 
mination of  this  appeal.  Pursuant  to  this 
order  a  supersedeas  lx>nd  in  the  sum  of  $500 
was  approved  by  the  court  clerk  and  filed  in 
the  superior  court  of  Creek  county. 

On  the  lOtb  day  of  January,  1922,  this 
court  made  an  order  requiring  the  plaintiff 
in  error  to  pay  the  sum  of  $25  per  month, 
beginning  on  the  1st  day  of  September,  1921, 
for  the  support  of  said  minor  children  and 
the  further  sum  of  $100  as  attorney  fees  for 
the  use  and  benefit  of  the  attorneys  of  the  de- 
fendant in  error  in  defending  this  appeal  in 
this  court. 

On  January  28,  1922,  the  defendant  in  er- 
ror Hied  a  motion  in  this  court  to  dismiss 
tbis  appeal,  because  the  plaintiff  in  error  had 


failed  to  comply  with  the  order  of  this  court 
made  on  January  10,  1922.  A  copy  of  this 
motion  was  served  on  Preston  S.  Davis,  at- 
torney for  plaintiff  hn  error,  by  the  sheriff  of 
Craig  county,  OkL  The  plaintiff  in  error 
Ignored  this  motion  and  the  service  thereof^ 
and  on  the  16th  day  of  May,  1922,  this  court 
made  an  order,  g^ivlng  plaintiff  in  ertot  10 
days  to  file  a  response  to  the  motion  to  dis- 
miss on  account  of  his  failure  to  comply  with 
the  court  order.  On  May  25,  1922,  the  plain- 
tiff In  error  filed  the  following  response: 

"Response  by  plaintiff  in  error  to  the  defend- 
ant in  error's  motion  to  dismiss  appeal  on  ac- 
count of  failure  of  plaintiff  in  error  to  comply 
with  an  order  of  the  Supreme  Court:  The 
plaintiff  in  error  respectfully  avers  that  he 
had  no  notice  of  the  application  for  any  or- 
der from  the  Supreme  Court,  nor  did  his  coun- 
sel of  record  have  any  notice  that  defendant  in 
error  would  make  application  for  any  such 
order,  nor  has  any  order  made  by  the  Su- 
preme Court  in  this  case  ever  been  served  upon 
him,  nor  upon  his  counsel  of  record  in  this 
case,  nor  did  the  plaintiff  in  error  herein  nor 
his  counsel  of  record  in  this  cause  have  any 
notice  whatever  that  counsel  for  the  defend- 
ant in  error  would  on  the  16th  day  of  May, 
1922,  apply  to  this  court  to  dismiss  the  appeal 
of  the  plaintiff  in  error  on  the  ground  that  he 
had  not  complied  with  an  order  of  this  honor- 
able court,  at  which  time  this  court  allowed 
the  plaintiff  in  error  10  days  hi  which  to  file' 
this  response.  That  the  inclosed  statement 
from  the  clerk  of  this  court  was  the  first  and 
only  intimation  of  the  same  that  this  plaintiff 
in  error  ever  had.  That  this  plaintiff  in  error 
has  violated  no  order  of  this  court  that  he  is 
aware  of,  and  asks  that  this  matter,  if  pressed 
further,  I)e  set  down  at  some  reasonable  date  1» 
the  future,  giving  the  plaintiff  in  error  and  hi* 
counsel  sufficient  time  to  appear  before  this 
honorable  court,  upon  reasonable  notice,  to 
the  end  that  the  same  may  be  heard  upon  the 
law   and  evidence. 

"All  of  which  is  most  respectfully  submitted 
Preston  S.  Davis,  Counsel  of  Record  for  the 
plaintiff  in  error." 

Preston  S.  Davla,  of  Vinita,  tor  plalntUT 
In  error. 
Albertson  &   Blakemore,  of  Sapulpa,  for 

defendant  in  error. 

MILLER,  J.  The  question  now  before  this 
court  is:  Should  the  motion  to  dismiss  the 
appeal  be  sustained  or  denied? 

If  the  response  Is  sufficient  to  raise  an  la- 
sue  of  fact,  the  motion  should  not  be  sus- 
tained until  the  Issue  of  fact  is  determined. 
We  do  not  think  the  response  raises  any  is- 
sue either  of  law  or  fact  The  motion  of 
the  defendant  in  error  to  dismiss  the  appeal 
Is  supported  by  her  duly  verified  affidavit 
that  the  order  of  the  court  made  on  January 
10,  1922,  has  not  been  compUed  with  by  the 
plaintiff  in  error.  The  plaintiff  in  error 
evades  this  issue  by  saying:  "He  has  violat- 
ed no  order  of  this  court  that  he  la  aware 
of 
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[t,  f]  If  the  plaintiff  In  »ror  had  complied 
with  the  order  of  the  court  made  on  Janu- 
ary 10,  1022,  it  was  his  duty  to  so  state  In 
his  response  and  give  all  necessary  detailed 
Information  that  this  court  mi^t  be  fully 
advised.  He  has  neither  done  this,  nor  filed 
any  motion  or  ai^llcatlon  to  modify  the  or- 
der, or  set  up  any  reason  why  it  has  not  been 
complied  with.  This  response  Is  evasiTe,  it 
does  not  meet  the  Issues,  and  is  nothing  lees 
than  trifling  with  the  court.  The  response 
asks  that,  if  the  motion  Is  to  be  pressed  fur- 
tbet,  that  it  be  set  down  at  some  reasonable 
date  In  the  future  to  give  counsel  for  plain- 
tiff in  error  sufficient  time  to  appear  upon 
reascmable  notice.  When  plaintiff  in  error 
was  given  opportunity  to  resiwnd,  he  is 
charged  with  notice  that  the  motion  is  t>efore 
this  court  for  its  determination.  The  op- 
IMrtunity  given  him  to  respond  is  that  he 
may  set  up  In  ccmcrete  form  the  facts,  if  any 
he  has,  upon  which  he  may  rely  to  defeat  the 
motion.  He  would  not  have  been  called  up- 
on to  respond  if  there  had  been  nothing  pend- 
ing before  this  court.  It  was  his  duty,  in 
filing  his  response,  to  meet  the  issne  square- 
ly. If  he  had  paid  the  f2Si  per  month  pro- 
vided for  in  the  order  of  this  court  made  on 
January  10,  1922,  he  could  have  so  stated  in 
his  response. 

When  a  divorce  is  granted  and  in  the  same 
decree  the  husband  is  required  to  pay  to  his 
wife  certain  sums  of  money,  monthly,  for  the 
support  of  his  minor  children,  and  be  is  con- 
.  victed  of  contonpt  of  court  and  sentenced  to 
Jail  for  failure  to  comply  with  such  order, 
and  he  ai%)eals  from  such  conviction  and  sen- 
tence to  this  court,  the  Supreme  Court,  under 
Its  aK)eUate  jurisdiction  and  as  an  incident 
to  sudi  Jurisdiction,  has  authority  to  make 
an  order  requiring  sudi  appellant  to  pay  a 
specified  sum  monthly  for  the  sui^>ort  of  his 
minor  children,  pending  a  determination  of 
such  appeal,  and  also  the  necessary  attorney 
fees  for  the  attorneys  employed  by  bis  for- 
mer wife  in  defending  against  such  appeal. 
See  Spradling  ▼.  SpradUng  (OkL  Sup^)  181 
Pac.  14a 

It  is  also  within  the  inherent  power  of  this 
court  to  enforce  its  orders,  and  In  doing  this 
it  may  dismiss  the  appeal. 

In  Spradling  v.  Spradling,  supra,  para- 
graphs S  and  4  of  the  syllabus  read  as  fol- 
lows: 

"(3)  Where  an  appeal  ia  taken  without  su- 
persedeas, from  a  Judgment  awarding  alimony 
and  a  sum  for  the  maintenance  and  education 
of  minor  children,  and  plaintiff  in  error  refuses 
to  comply  with  the  order  of  this  court  to  pay 
to  the  clerk,  for  the  benefit  of  an  indigent  de- 
fendant in  error,  certoin  counsel  fees,  etc.,  and, 
having  disposed  of  bis  property,  goes  and  re- 
mains withont  the  confines  of  the  state  and 
beyond  procesr  of  the  court,  the  appeal  may  be 
dismissed. 

"(4)  The  dismissal  of  an  appeal  under  such 


circumstances  is  not  a  denial  of  any  constl- 
tutional  right  of  the  plaintiff  ia  error." 

In  19  Corpus  Juris  at  page  823,  paragraidt 
746,  the  rule  is  stated  as  follows: 

"There  Is  authority  to  the  effect  that  where, 
pending  an  appeal  by  the  husband,  the  wife  ia 
awarded  counsel  fees  for  the  purpose  of  re- 
sisting the  appeal,  if  the  husband  fails  to  pay 
such  fees  the  court  may  dismisa  the  appeaL" 

This  rule  is  supported  in :  Hall  v.  Hall,  77 
MUs.  741,  27  South.  636;  Tuttle  ▼.  Tuttle,  21 
N.  D.  603,  18  N.  W.  460,  Ann.  Cas.  1013B,  1; 
Brown  V.  Brown,  22  Wyo.  816,  140  Pac.  829, 
SI  L.  R.  A.  (N.  S.)  110. 
•  Under  the  order  made  by  this  court,  plain- 
tiff In  error  was  to  pay  |2S  per  month  for 
the  support  of  said  minor  children,  beginning 
September  1,  192L  Ten  monthly  payments 
are  now  due;  also  $100  as  attorney  fees  for 
defendant  in  error's  attorneys,  and  the  plain- 
tiff in  error  has  wholly  ignored  the  order. 
When  called  upon  for  a  response,  he  evades 
the  issue.  His  aiq;>eal  Is  not  entitled  to  fur- 
ther consideration,  and  It  should  be  dis- 
missed. 

[S]  A  copy  of  the  supersedeas  bond,  which 
supersedeas  was  granted  by  this  court,  ap- 
pears as  a  part  of  the  case-made,  and  this 
bond  provides,  in  part,  as  f oUows : 

"The  conditions  of  this  recognisance  are 
such,  that  if  the  above  bonnd,  Bobert  S.  Nor- 
man, win  appear  and  perform  the  Judgment  of 
said  superior  court  of  Creek  county,  state  of 
Oldahoma,  and  the  judgment  of  the  Supreme 
Court  of  said  state,  should  judgment  be  ren- 
dered against  him,  and  will  pay  the  judgment 
against  him  in  the  lower  court,  should  such 
judgment  be  affirmed  by  the  Supreme  Court 
of  said  state,  and  will  do  and  perform  all  things 
which  he  may  be  ordered  to  do  by  the  Supreme 
Court  of  the  state  of  Oklahoma,  or  by  the 
said  superior  court  of  Creek  county,  Oklahoma, 
then  this  recognizance  shall  be  null  and  vokl, 
otherwise  it  shall  be  and  remain  in  full  force, 
effect  and  virtue.  Bobert  S.  Norman,  Prin- 
dpal.  Ray  Wood,  Chas  J.  Wolfe,  Sureties." 

The  conditions  of  this  bond  have  been 
broken  by  the  idalntiff  In  error  failing  to  do 
and  perform  the  things  he  was  ordered  to  do 
by  this  court,  and  the  defendant  in  error  is 
entitled  to  judgment  against  the  sureties  on 
said  supersedeas  bond.  As  the  order  made 
by  this  court  on  January  10,  1922,  requiring 
the  plaintiff  In  error  to  pay  $25  per  month, 
has  not  been  complied  with,  that  part  of  said 
order  is  hereby  vacated  and  set  aside,  and 
the  order  of  the  trial  court,  requiring  him 
to  pay  $30  per  month,  is  reinstated  and  con- 
tinued in  full  force  and  effect  from  the  date 
of  the  order,  in  all  respects  as  though  the  or- 
der of  January  10, 1922,  had  never  be«i  made 
by  this  court.  That  part  of  the  order  requlr* 
ing  the  payment  of  $100  as  attorney  fees  Is 
not  vacated,  but  remains  in  full  force  and 
effect    As  the  amount  now  due  from  the 
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plaintiff  In  error  nnder  the  wder  of  the  trial 
court,  requiring  him  to  pay  $80  per  month, 
and  the  order  of  this  oonrt,  requiring  him  to 
pay  1100  as  attorney  fees,  exceeds  the 
amount  of  the  Bui>er8edeas  bond,  the  defend- 
ant In  error  is  entitled  to  a  Judgmott  against 
the  sureties  on  said  bond  in  the  full  amount 
thereof. 

Therefore  it  is  by  this  court  considered, 
ordered,  adjudged,  and  decreed  that  the  de- 
fendant in  error,  Maude  K.  Norman,  do  have 
and  recover  of  and  against  Bay  Wood  and 
C!barles  J.  Wolfe  the  aforesaid  sum  of  $S0O, 
together  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  this  date,  and 
that  this  Judgment  be  spread  of  record  In 
the  office  of  the  court  clerk  of  Creek  county, 
Okl.,  and  that  execution  be  Issued  therecm 
tLgaiast  the  Judgment  debtors  herein,  niat 
when  tbiB  Judgment  Is  collected  the  proceeds 
shall  be  aK>lled  as  follows:  First,  to  tiie 
payment  of  the  $100  as  attorney  fees,  grant- 
ed by  this  court,  for  the  use  and  ben^t  of 
the  attorneys  for  the  defendant  in  error  In 
defending  this  appeal;  second,  to  liquidating 
the  monthly  payments  of  $30  per  month  now 
due  and  In  arrears,  and  to  be  applied  to  such 
months  as  may  be  directed  by  the  trial  court 
or  Judge  thereof. 

The  appeal  is  hereby  dismissed,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

KANE,  JOHNSON.  BI/DINO,  and  NIOH- 
OLSON,  JJ.,  concur. 


(as  Okl.  268) 

MOODY  V.  MOODY.    (No.  12564). 

(Supreme  Court  of  OUalioma.    Jane  20, 
1022.) 

(BnlUlm*  by   1A«   OmiTt.) 

1.  Divoree  «=»I86— Husband^s  appeal  dtsmiss- 
ed  for  failars  to  comply  with  orders  of  Su- 
preme Cosrt  for  paymtat  of  ailmosy  pen- 
dente lite. 

When  a  motion  by  defendant  in  error  has 
been  filed  in  this  court  to  dismiss  an  appeal  be- 
cause the  plaintiff  in  error  lias  failed  to  com- 
ply with  the  orders  of  this  court,  and  such  mo- 
tion has  been  duly  served  on  the  plaintiff  in 
error,  and  he  neglects  to  file  any  response  or 
show  any  cause  why  said  motion  should  not  be 
Bustained,  this  court  may  sustain  such  motion 
and  dismiss  the  appeal. 

2.  Appeal  and  error  «=3l236— Jndgmeat  by  Su- 
preme Court  on  supersedeas  bond  on  dis- 
missal of  husband's  appeal  for  failure  to 
comply  with  orders  for  payment  of  alimony 
pendente  lite. 

When  the  husband  is  granted  a  divorce  by 
the  district  court,  and  be  appeals  from  certain 
parts  of  the  Judgment  and  files  a  supersedeas 
bend,  which  is  incorporated  in  and  made  a 
part  of  the  case-made;  and  after  the  appeal  is 
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4odged  in  the  Snpreme  C!onrt,  this  court  makes 
an  order,  requiring  him  to  pay  certain  sums  of 
money  monthly  as  alimony  pendente  lite,  and 
appellant  fails  to  comply  with  such  order,  or 
show  any  cause  excusing  his  noncompliance 
therewitli,  and  on  motion  of  the  defendant  in 
error  the  appeal  is  dismissed,  tliis  court  msy 
render  Judgment  against  the  sureties  on  such 
supersedeas  bond. 

Appeal  from  District  Ckwrt,  Cioal  County: 
J.  H.  Linebangh,  Judge. 

.  Action  by  J.  A.  Moody  against  Maggie 
Moody.  Judgment  was  rendered,  granting 
plaintiff  a  divorce  and  requiring  him  to  pay 
certain  sums  to  defendant  for  the  support  of 
a  minor  child,  and  decreeing  certain  property 
to  the  defendant,  and  plaintiff  appeals.  On 
defendant's  motion  to  dismiss  appeal  for 
plaintifrs  failure  to  comply  with  certain  or- 
ders of  the  Supreme  Court  for  the  payment 
of  alimony  i>endente  lite.  Api>eal  dismissed, 
and  Judgment  affirmed. 

O.  M.  ThreadglU,  of  <3oalgate,  for  plaintiff 
in  wror. 

O.  T.  Ralls,  of  (Joalgate,  for  defendant  In 
error. 

MILLEJR,  J.  This  action  was  instituted  in 
the  district  court  of  Coal  county  by  J.  A. 
Moody,  as  plaintiff,  asking  for  a  decree  of 
divorce  against  his  wife,  Maggie  Moody.  A 
trial  was  had,  and  Judgment  rendered  in 
favor  of  the  plaintiff,  granting  to  him  a  de- 
cree of-  divorce,  but  awarding  to  Maggie 
Moody  certain  property  and  the  care  and 
custody  of  their  minor  child,  ordering  that 
the  plaintiff  pay  $30  per  month  for  the  sup- 
port of  said  minor  child  and  the  further  sum 
of  $25  as  attorney  fees  for  defendant's  at- 
torneys. From  that  part  of  the  Judgment 
awarding  the  custody  of  their  minor  child 
to  defendant,  Maggie  Moody,  the  iMyment  of 
monthly  allowances  for  the  support  of  said 
minor  child,  the  attorney  fees,  and  the  prop- 
erty decreed  to  the  defendant,  the  plaintiff 
appealed  to  this  court,  and  appears  here  as 
plaintiff  In  error.  The  appeal  was  filed  In 
this  court  on  August  23,  1921.  Thereafter, 
on  October  25,  1921,  on  application  of  the 
defendant  In  error,  this  court  made  an  order 
requiring  the  plaintiff  In  error  to  pay  the 
sum  of  $50  per  month  aa  alimony  pending 
the  appeaL 

'  [1]  On  May  17, 1922,  the  defendant  hi  error 
filed  in  this  court  a  motion  to  dismiss  this 
appeal,  which  motion  states  that  the  plaintiff 
in  error  haa  failed  and  refused  to  pay  said 
sum  of  $50  per  month  or  any  part  thereof. 
This  motion  is  duly  verified  by  the  defendant 
in  error.  On  May  16,  1022,  a  copy  of  said  mo- 
tion was  served  upon  the  attorney  of  record 
for  plaintiff  in  error,  and  service  duly  ac- 
knowledged by  him,  and  he  was  also  served 
with  a  notice  that  the  defendant  In  error 
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would  file  said  motion  in  the  Supreme  Court, 
on  the  17th  day  of  May,  1922,  and  ask  this 
conrt  to  dismiss  said  am>eal  because  the 
plaintiff  in  error  had  failed  to  comply  with 
the  order  of  the  Supreme  Court.  Notwith- 
standing the  plaintur  in  error  was  duly 
served  with  the  notice  and  copy  of  motion, 
and  a  month  has  elapsed  since  the  service 
thereof,  yet  be  has  failed  and  neglected  to 
respond  In  any  way  or  show  any  valid  rea- 
son why  said  motion  should  not  be  sustained. 
Therefore,  under  the  authority  of  Norman  v. 
Norman,  207  Paa  970,  No.  12719,  Oklahoma 
Supreme  Court,  opinion  filed  June  6,  1922, 
and  Hanshig  t.  Hanslng,  76  Okl.  34,  183  Pac. 
978,  and  cases  cited  In  each  of  said  opinions, 
the  motion  should  be  sustained,  and  this  ai>- 
peal  dismissed. 

[2]  An  examination  of  the  record  shows 
that  the  plalntlfT  in  error  filed  a  supersedeas 
bond  in  the  sum  of  $300,  to  abide  by  the 
Judgment  of  this  court,  a  copy  of  wUch  ap- 
pears as  a  part  of  the  case-made,  with  John 
Hutchinson  and  Ed.  Ik  Anderson  as  sureties. 
The  conditions  of  said  bond  have  been  bro- 
ken by  the  plaintiff  in  error  failing  to  perform 
and  do  the  things  be  was  ordered  to  do  by 
this  court,  and  the  defendant  in  error  Is  en- 
titled to  a  Judgment  against  the  sureties  on 
said  supersedeas  bond.  As  the  amount  due 
the  defendant  In  error,  under  the  order  of 
this  court  made  on  October  25,  1921,  exceeds 
the  amount  of  the  supersedeas  bond,  the 
defendant  In  error  is  entitled  to  Judgment 
against  the  sureties  on  said  bond  .in  fuU 
amount  thereof.  Norman  t.  Norman,  supra. 
Therefore,  It  is  by  this  court  considered,  or- 
dered, adjudged,  and  decreed  that  the  defend- 
ant in  error,  Maggie  Moody,  do  have  and  re- 
coy»  of  and  against  John  Hutchinson  and 
Ed.  L.  Anderson  the  aforesaid  sum  of  $300, 
with  interest  thereon  at  the  rate  of  6  per 
coit.  per  annum  from  this  date,  and  that  this 
judgment  be  spread  of  record  In  the  office 
of  the  court  clerk  of  Coal  coiuity,  Okl.,  and 
that  execution  be  issued  thereon  against  the 
Judgment  debtors  herein. 

The  appeal  is  hereby  dismissed,  and  the 
judgment  of  the  trial  court  is  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  KEN- 
NAMER,  and  NICHOLSON,  JJ.,  concur. 


(86  Okl.  262) 

CANOOE  V.  CLAYPOOL  &  WHEELER  et  al. 
(No.  12976.) 

(Supreme  Court  of  Oklahoma.    June  27, 1922.) 

(StUahvt  by  the  Court.) 

I.  Master  and  servant  <3=s>4l7(7)  —  ladnstiial 
Commission's  decision  as  to  facts  in  oonpen- 
sation  oase  final. 
In  a  suit  instituted  in  this  court  to  reverse 

an  award  of  the  State  Industrial  Commiasion, 


the  suit  must  be  to  reverse  an  enror  of  law, 
and  not  an  error  of  fact.  The  decision  aa  to  aB 
matters  of  fact  is  final 

2.  Master  and  servant  «s>354— Injured  om> 
ployse  settling  with  thini  party  beld  net  en- 
titled to  oompensatlon. 

On  a  claim  before  the  Industrial  Commis- 
sion  for  compensation  under  chapter  246,  Sesa. 
Laws  1915,  wiiere  the  evidence  disclosed  the 
injury  wag  caused  by  the  negligence  or  wroDg 
of  another  not  in  the  same  employ,  and  the  evi- 
dence further  disclosed  that  the  claimant  had 
settled  with  said  third  party  and  executed  a 
receipt  in  full  relieving  said  third  party  from 
all  claim  of  damages  and  the  amount  reeeired 
by  claimant  was  more  than  he  was  entitled  to 
receive  under  the  evidence,  under  the  Compen- 
sation Act,  held,  it  is  not  error  to  disallow  the 
claim  for  compensation. 

3.  Appeal  and  amsr  «s»854(2)  —  SapresM 
Court  will  affirm  Judgmeat  wbera  correct  re- 
sult was  reached  Irrespeotive  of  erroaaoas 
reasoning  by  lower  court 

This  conrt  is  not  bound  by  the  trial  court's 
opinion  as  to  the  effect  of  the  facts  found,  or 
its  reasoning  in  reaching  its  conclusion  of  law, 
but  will  affirm,  irrespective  of  erroneous  rea- 
soning, where  the  correct  result  is  reached. 

Appeal  from  State  Industrial-  (Commission. 

Proceedings  by  Walter  Canode  under  the 
Workmen's  Compensation  Act  for  comi>ensa- 
tlon  for  injuries,  opposed  by  Claypool  & 
Wheeler,  employers,  and  the  Associated  Em- 
ployers' Reciprocal  Company,  Insurance  car- 
rier. From  an  order  of  the  Industrial  Com- 
mission denying  the  claimant  compensation, 
he  appeals.    Affirmed. 

Graham  &  Rollins,  of  Okmulgee,  for  ap- 
pellant 

Burford,  Miley,  Hoffman  &  Borford,  of 
Oklahoma  City,  for  appellees. 

McNEILIi,  J.  This  action  waa  commenced 
In  this  court  by  Walter  (Canode  against  Clay* 
pool  &  Wheeler  and  Associated  Employen^ 
Keciprocal  Company  to  reverse  an  order  of 
the  Industrial  Commission  denying  the  pe- 
titioner compensation  against  his  onployera, 
Claypool  &  Wheeler,  and  Associated  Bm- 
I^oyers'  Reciprocal  Company,  as  Inauraaoe 
carrier.  The  order  of  the  Commission  was 
dated  the  17th  day  of  December,  1921,  and 
was  based  upon  testimony  taken  before  the 
Commission  on  July  26,  1921.  The  (Commis- 
sion found  that  tne  claimant  was  an  em- 
ployee of  (Claypool  ft  Wheeler  and  received 
an  accidental  injury  in  the  nature  of  a  bum 
on  December  4,  1920,  while  engaged  aa  a 
well  driller;  that  the  Injury  grew  out  of 
and  was  in  the  course  of  the  claimant's  em- 
ployment, and  was  Inflicted  by  a  third  party, 
the  Amerada  Petroleum  Company,  a  coipora- 
tlon.  Thereafter  the  claimant  entered  into 
negotiations  with  the  Amerada  Petroleum 
Company  and  was  paid  the  sum  of  $1,126,  tor 
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wMch  the  dalmant  executed  a  release  to  said 
company  1a  foil  aatisf action  tat  tbe  Injury 
be  bad  received. 

Tbe  Gommlssion,  as  a  c<»iclnsion  of  law, 
held  tbe  claimant  elected  to  pursue  bis 
remedy  at  law  against  the  Amerada  Petrol- 
emu  Company,  and  the  Commission  was 
without  Jurisdiction  to  award  bim  compensa- 
tion. Tbe  Commission  dismissed  the  claim 
for  want  of  Jurisdiction.  Tbe  appeal  involves: 
First,  a  construction  of  section  18,  art  2, 
a  246,  Session  Laws  1915,  and  the  findings 
of  fact  of  tbe  Commission;  second,  whether 
the  Commission  applied  the  proper  law  to  the 
facts  as  found.  Section  18,  supra,  provides 
in  substance,  if  a  workman  entitled  to  com- 
pensation under  this  act  be  injured  by  tbe 
negligence  or'  wrong  of  another  not  in  tbe 
same  employ,  be  shall  elect  whether  to  take 
compensation  under  this  act  or  pursue  bis 
remedy  against  &uch  other.  Tbe  act  then 
provides:  Tbe  election  shall  be  evidenced  in 
such  manner  as  the  Commission  may  by 
rule  or  regulation  prescribe.  Tbe  act  then 
provides:  If  he  elects  to  take  compensation 
under  this  act,  tbe  cause  of  action  against 
such  other  party  shall  be  assigned  to  the 
insurance  carrier,  or.  If  he  elects  to  proceed 
against  the  other  person  or  insurance  carrier, 
the  employer  shall  contribute  only  tbe  'de- 
ficiency, if  any,  between  tbe  amount  of  re- 
cavety  actually  collected  and  the  compensa- 
tion provided  or  estimated  by  this  act.  It 
further  provides  that  tbe  compromise  of  any 
sucb  cause  of  action  by  tbe  employee  at  any 
amount  less  than  the  compensation  provided 
by  the  act  shall  be  made  only  with  the  writ- 
ten approval  of  tbe  Commission  and  other- 
wise with  the  written  approval  of  tbe  person 
or  insurance  carrier  liable  to  i»ay  tbe  same. 

The  Commission,  ail  autiiorized  in  said  sec- 
tion, adopted  tbe  following  rules  and  regula- 
tions: 

■  "If  a  workman  entitled  to  compensation  be 
injured  by  the  negligence  of  another  not  in  the 
same  employ  as  set  out  in  section  18,  art.  2, 
c.  246,  ot  the  Session  Laws  of  1915,  the  em- 
ployee shall  elect  whether  to  take  compensation 
under  the  Workmen's  Compensation  Act  or 
pursue  his  remedy  at  common  law  against  such 
other  in  the  following  manner: 

"If  he  elects  to  take  compensation,  he  shall 
■o  notify  the  Commission  and  shall  make  as- 
signment of  his  cause  of  action  against  such 
other  person  to  the  insurance  carrier,  and,  if 
he  elects  to  pursue  his  remedy  against  sucb 
other  person  causing  injury,  he  shall' in  writing 
notify  the  Commission  and  tbe  insurance  car- 
rier. In  the  event  he  fails  to  make  such  notifi- 
cation, tbe  Commission  will  make  no  award 
against  the  insurance  carrier  for  a  deficiency 
if  he  recovers  and  collects  less  than  what  his 
compensation  wpuld  liave  been  under  the  Work- 
men's Compensation  Act. 

[1]  This  section  of  the  statute  and  the 
rules  are  plain  and  unambiguous.  Under  and 
by  virtue  of  section  10,  c.  14,  Session  Laws 
1910,  a  suit  In  this  court  most  be  to  review 


an  error  of  law  and  not  an  error  of  fact. 
The  decision  as  to  all  matters  of  fact  is 
final.  See  Wilson  Lumber  Co.  v.  Wilson,  TT 
Okl.  812,  188  Paa  66tf,  and  a  long  line  of  de- 
cisions ot  this  court  fc^owlng  that  rule. 

In  tbe  case  of  Associated  Employers'  Be- 
clprocal  Co.  v.  Industrial  Commission  <Ukl. 
Sup.)  200  Pac.  8^,  tbis  court  held,  If  there 
was  no  evidence  to  support  a  finding  of  fact, 
the  appeal  then  mvolved  a  question  of  law. 
Counsel  for  plalntifF  In  error,  however,  con- 
tends that,  under  the  last-quoted  decision,  it 
is  tbe  duty  of  tbis  court  to  weigh  tbe  evi- 
dence. That  Is  an  erroneous  contention. 
Tbis  court  has  so  often  decided  ttiat  tbe 
statute  was  binding  on  thlS'  court,  and  tbe 
finding  of  tbe  Commission  upon  a  question 
of  fact  is  conclusive  that  the  contention  that 
this  court  will  weigh  tbe  evidence  In  view  of. 
tbe  statutes  and  decisions  of  tbis  court  must 
be  pronounced  futile  to  tbe  point  almost  of 
t)eing  frtvolons.  Counsel  contends  there  is 
no  evidence  to  support  tbe  finding  that  the 
injury .  was  caused,  by  the  negligence  of  a 
third  party,  to  wit,  the  Amerada  Petroleum 
Company.  Tbe  evidence  of  the  claimant  him- 
self was  that  the  injury  wis  caused  by  a 
gas  explosion ; '  that  tbe  gas  came  from  flow 
tanks  of  tbe  Amerada  Petroleum  Company 
and  filled  the  air  surrounding  these  tanks 
and  then  exploded  and  caused  tbe  Injury. 
It  is  bard  to  conceive  tbe  idea  tfiat  this  evi- 
dence would  not  be  considered  sufficient  to 
make  a  prima  facie  case. 

[2]  It  Is  next  contended  that  the  evidence 
does  not  disclose  claimant  pureed  bis  rem- 
edy against  tbe  Amerada  Petroleum  Com- 
pany. Tbe  evidence  of  tbe  claimant  shbws 
that  be  and  bis  attorney  settled  with  these 
people  for  $1,125  and  executed  a  release  to^ 
said  third  party  which  was  in  full  for  anyi 
cUtAm  or  loss  or  Injury  or  damage  arising  ontt 
of  the  Injnry.  Tbis  evidence  is  also  sulfl>^ 
cient  to  support  tbe^  finding  of  tb^  Commis- 
sion. While  tbe  court  did  not  make  any  find-' 
ing  as  to  what  compensation  the  claimant 
would  be  entitled  to  nnder  the  law,  yet  bla 
own  testimony  is  copied  in  tbe  brief  of  tbe 
respondent.  Ht  was  asked  how  long  from 
the  time  he  was  Injured  nntil  lie' was  able  to' 
go  to  work,  and  be  answered  10  weeks,  and 
that  he  was  receiving  $15  per  day.  So  un- 
der the  Compensation  Law  be  would  be  en-> 
titled  to  receive  $180.  By  applying  section- 
18,  supra,  of  tbe  statute,  the  claimant  bav' 
ing  proceeded  against  a  third  peirson,  and 
the  law  providing  the  employer  shall  only  be 
liable  to  contribute  the  deficiency  between 
tbe  amount  actually  collected  and  tbe  com- 
pensation provided  under  this  act,  the  claim- 
ant has  received  more  than  $900  more  than 
be  would  baye  been  entitled  to  receive  under 
the  act  and  is  not  entitled  to  recover.  Tbis 
is  not  considering  tbe  defense  or  failure  of 
claimant  to  follow  tbe  procedure  followed  in 
said  statute  nor  the  rule  of  the  Commission. 

[31    It  Is  unnecessary  for  us  to  discuss 
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whetber  the  Oammtaton  erred  In  condndlng 
aa  a  matter  of  law  that  it  liad  no  Jorladlctlon 
becanae  by  applying  the  law  to  the  flndlngs 
of  tAct  tbe  dalmant  Is  not  entitled  to  recover. 
This  court  in  a  'ong  line  of  dedslons  baa 
annonnced  tbe  nde  tbat  tbe  Judgment  of  the 
lower  court  will  be  alOrmed,  If  correct,  al- 
ttiough  tbe  wrong  reason  was  given  by  the 
trial  court  Board  of  BqoaUsatlon  Of  Okla- 
homa County  T.  First  State  Bank  of  Okla- 
homa City,  77  OU.  291,  188  Pac.  110;  Nance 
▼.  Fonts,  68  Okl.  — » ITS  Pac.  10S8;  Ktbby  ▼. 
Blnion,  70  OkL  — »  172  Pac.  1091. 

Tbe  complainant  contends  and  cites  cases 
where  the  daimant,  even  though  he  has  ez- 
ecnted  a  rdease  to  a  third  party,  was  per- 
mitted to  maintain  his  dalm  nnder  tbe  Com- 
pensation Act  It  is  unnecessary  for  us  to 
construe  these  cases,  because  in  no  case  cited 
was  the  statute  the  same  as  ours,  nor  under 
facts  where  tbe  claimant  received  more  from 
a  third  party  than  be  was  entitled  to  nnder 
the  CcMnpensation  Act 

For  tbe  reasons  stated,  the  order  of  the 
Commission  is  alUrmed. 

HARBISON,  a  J.,  and  JOHNSON,  lEH^T- 
INa,  and  MI0H0L8UN,  JJ.,  concur. 


(M  OU.  2*2) 

RIODON  V.  CLAYPOOL  4  WHEELER  et  aL 
(No.  12977.) 

(Supreme  Court  of  Oklahoma.   June  27, 1922.) 

Appeal  from  State  Industrial  Commission. 

Proceedinga  by  George  B.  Rigdon  for  com- 
pensation under  the  Workmen's  Compensation 
Act  opposed  by  Claypool  ft  Wheeler,  employ- 
ers, and  the  Employers'  Reciprocal  Insurance 
Company,  insurance  carrier.  From  order  deny- 
ing compensation,  the  petitioner  appeals.  Af- 
firmed. 

Graham  ft  Rollins,  of  Okmulgee,  for  appel- 
lant 

Burford,  IQley,  HoITman  ft  Bnrford,  of  Okla- 
homa City,  for  appellees. 

iieSSnJL,  3.  This  proceeding  was  instituted 
in  this  court  by  George  B.  lUgdon  against 
Claypool  ft  Wheeler,  Associated  Employers' 
Reciprocal  Insurance  Company,  and  the  State 
Industrial  C!ommission  to  reverse  an  order  of 
the  Industrial  Commission  denying  tbe  claim- 
ant compensation  under  the  Workmen's  Com- 
pensation Act  (Laws  1915,  c.  246).  Tbe  qnes- 
tiona  involved  are  identical  with  the  case  of 
Walter  Canoda  v.  Claypool  ft  Wheeler  (Okl. 
Sup.  No.  12976)  207  Pac.  974,  this  day  decided, 
and  tbe  questions  there  decided  control  the 
questions  involved  in  this  case. 

The  order  of  the  Industrial  Commission  is 
affirmed  upon  authority  of  the  case  of  Canode 
V.  Industrial  Commission  Case  (No.  12976), 
this  day  dedded. 

HARRISON,  C.  J.,  and  JOHNSON,  EI/TINO, 
and  NICHOLSON.  JJ.,  concur. 


(s  OU.  an 
BROWN  at  al.  V.  MINTER  at  «L    (No.  10684.) 

(Supreme  Orart  of  Oklahoma.    June  27,  1922.) 

(Bifitabfu  by  tike  OomrtJ 

Wills  «=a59(S).  i66(l)-Ev<«eM>e  held  to  sst- 
tals  findlBfl  tbat  testator  was  of  sosad  mlad; 
daraas.  frauds  or  uodae  Influesce  held  aet 
aliowa. 

The  record  examined,  and  held,  that  the  or- 
der of  the  district  court  ordering  the  will  to 
probate  and  finding  that  the  deceased  at  the 
time  of  making  the  will  waa  of  sound  and  dis- 
posing mind,  and  was  not  acting  under  duress, 
fraud,  or  undue  influence,  is  not  clearly  against 
the  weight  of  the  evidence,  but  is  supported  by 
a  preponderance  of  the  evidence,  and  will  not 
be  reversed. 

Appeal  from  District  Court,  Maxaball 
County:   J.  M.  Crook,  Judge. 

Petition  by  J.  O.  Mlnter  to  probate  the 
will  of  Joe  Brown,  contested  by  Josepbtnc 
Brown  and  another.  SVom  judgment  of  the 
district  court  admitting  tbe  will  to  probate 
on  appeal  from  tbe  county  court,  contestants 
appeal.    AiBrmed. 

T.  B.  Orr,  at  Ardmore,  for  plaintiffs  in 
error. 

J.  O.  Mlnter  and  Rider  ft  Hurt,  all  of 
Madill,  for  defendants  in  error. 

McNEIIiL,  J.  This  action  originated  in 
tbe  cotmty  court  of  Marshall  county  by  J.  O. 
Mlnton  filing  a  petition  to  probate  tbe  will 
of  Joe  Brown,  a  full-blood  Indian,  wtaldi 
will  had  been  approved  by  the  county  Judge 
of  Marshall  county.  Odls  L.  Brown  and 
Josephine  Brown,  minor  dilldren  of  tbe  said 
Joe  Brown,  filed  a  protest  against  admitting 
said  will  to  probate,  and  upon  heartng  tbe 
protest  was  overruled,  and  the  will  admitted 
to  probate.  An  appeal  waa  taken  bo  the  dis- 
trict court  where  tbe  case  was  tried  de  novo, 
and  tbe  district  Judge  admitted  aaid  vrlll  to 
probate.  From  said  judgment  appeal  has 
been  taken  to  this  court 

The  probate  attorney,  T.  B.  Orr,  was  ap- 
pointed guardian  ad  litem  for  said  minora. 
No  briefs  have  been  filed,  and  this  court 
would  be  justifled  in  dismissing  the  appeal 
for  want  of  prosecution,  but  In  view  of  the 
fact  that  the  interests  of  certain  minors  are 
Involved,  the  court  has  deemed  it  advisable 
to  examine  tbe  record.  Tbe  material  facts 
are  about  as  follows:  Joe  Brown,  a  fuU- 
blood  (Chickasaw  Indian,  left  surviving  bim 
bis  wife,  EHla  Brown,  and  two  children,  the 
contestants  herein,  and  two  stei>diildren, 
Nora'  Andrews  and  Alpha  Mandress,  being 
children 'of  Eaia  Brown  by  a  former  mar- 
riage, and  who  made  their  home  with  Joe 
Brown  since  about  10  years  of  age  until 
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their  marriage.  The  win  was  executed  Om 
10th  day  of  February,  1918,  and  Joe  Brown 
died  Febmary  14,  1918.  At  the  time  of  his 
death  he  wag  the  owner  of  200  acres  of  land 
located  lo  Marahall  county,  which,  accord- 
ing to  the  petition,  was  valued  at  $2,500,  and 
personal  property  valued  at  |2S0.  He  be- 
queathed to  hlg  wife  60  acres  of  land,  be- 
ing one-half  of  his  homestead  allotment  He 
bequeathed  to  his  wife's  two  daughters,  Nora 
Andrews  and  Alpha  Mandress,  100  acres  to 
them  In  equal  shares.  The  third  bequest 
was  the  remainder  of  the  estate  to  be  divided 
equally  betwe«i  his  wife,  Ella  Brown,  his 
son,  Odis  It.  Brown,  and  his  daughter,  Jo- 
sephine Ii.  Brown.  His  own  children,  the 
contestants,  had  received  an  allotment  of 
their  own  which  they  still  owned,  but  the 
stepchildren  were  nondtlsens,  and  had  not 
received  allotments. 

It  was  contoided  In  the  trial  court  that 
the  deceased  was  not  of  sound  and  disposing 
mind,  and  waa  acting  under  duress,  menace, 
fraud,  and  undue  influence  at  the  time  of  ex- 
ecuting the  will.  The  will  was  prepared  by 
J.  O.  Mlnton,  who  was  named  as  e;cecutor  In 
the  wllL  The  executor  testified  the  decedent 
told  him  how  he  wanted  to  dispose  of  bis 
property,  and  appeared  to  be  rational.  The 
subscribing  witnesses  also  testified  to  that 
fact.  The  county  Judge  who  approved  the 
will  also  testifled  to  that  fact.  The  county 
judge,  however,  stated  that  be  was  not  advis- 
ed that  the  devisees,  Nora  Andrews  and  Al- 
pha Mandress,  were  stepchildren  of  the  de- 
ceased. He  stated  that  Brown  was  quite 
sick  at  the  time,  but  appeared  to  be  rational, 
baving  talked  to  him  upon  other  subjects, 
and  was  a  fairly  Intelligent  Indian  for  a 
fuU-blood. 

The  evidence  on  behalf  of  opponents  con- 
sisted of  two  witnesses,  one  a  physician,  and 
a  son-in-law  of  the  physician,  but  neither  of 
these  parties'  testimony  went  to  the  extent 
that  the  deceased  was  of  unsound  mind,  and 
unable  to  understand  the  nature  of  the  will, 
although  the  evidence  to  a  certain  extent 
might  be  construed  that  he  was  hardly  able 
to  transact  business.  The  evidence  in  this 
case  Is  somewhat  conflicting,  but  the  great 
weight  of  the  evidence  sui^wrts  the  Judgment 
of  the  court  that  testator  was  of  sound  and 
disposing  mind  at  the  time  Of  executing  the 
will.  There  Is  no  evidence  of  duress,  fraud, 
or  undue  influence.  The  finding  of  the  trial 
court  is  not  clearly  against  the  weight  of  the 
evidence,  but,  upon  the  other  hand,  we  think 
tbe  finding  of  the  court  is  sui^wrted  by  a 
preponderance  of  tbe  evidence. 

For  tbe  reasons  stated,  the  Judgment  of 
tbe  court  Is  affirmed. 
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(Otimlnal    Ooart    of   Appeals    of    Oklahoma. 

Feb.  6,  1022.    Bebearing  Denied 

April  17.  1922.) 


HARRISON,  C.  J.,  and  JOHNSON,  EI/T- 
ING,  and  NICHOLSON,  JJ.,  concur. 


fSylMMU  (y  the  Court.) 

1.  Crlmlaal  law  «=»t  1 44 (3)— Where  Informa. 
tlon  Is  firat  objeoted  to  on  Introduotlon  of 
evidence  or  on  appeal,  it  should  be  sustained 
If  posslbio. 

Where  defendant  goes  to  trial,  and  for  first 
time  objects  to  the  information  when  state  at- 
tempts to  introduce  testimony  thereunder,  or 
upon  appeal,  the  objection  should  be  over- 
ruled, if  by  any  intendment  or  presumption  tbe 
information  can  be  sustained. 

2.  Banks  and  banking  «a>62  —  Information 
eharging  oasbler  with  making  a  false  report 
to  bank  oommlssloaer  and  state  banking 
board  bold  suffloloBt. 

For  information  held  sufficient  to  charge 
an  offense  under  section  269,  Rev.  Laws  1910, 
and  reasons  therefor,  see  statement  of  the  case 
and  body  of  the  opinion. 

3.  Banks  and  banking  «=962— Evidence  held  to 
support  a  ooBvlotlon  of  a  bank  oashler  for 
making  false  reports  to  state  offloers. 

Bhrldence  examined  and  Aold  sufficient  to 
support  the  verdict  and  judgment 

4.  Banks  and  banking  «=962— InstruoMon  fol- 
lowing statute  held  not  erroneous. 

Instruction,  defining  offense  which  substan- 
tially follows  the  language  of  the  statute,  Is 
held  not  to  be  erroneous. 

5.  Criminal  law  <8=>l  15 1— Refusal  of  oontino- 
anoe  disturbed  only  for  abase  of  diaoration. 

ApplieationB  for  a  continuance  are  address- 
ed to  tbe  discretion  of  tbe  trial  court  The 
trial  court's  action  on  audi  an  application  will 
not  be  disturbed,  unless  a  manifest  abase  of 
discretion  appeias. 

6.  Criminal  law  •=>5g3-^bsMice  of  oonnsel 
not  a  statntory  ground  for  oontlnuanoe,  bat 
If  denying  oontlnuance  prevaatod  a  sabstaa* 
tial  defense,  a  oonvlctlon  will  be  roversed. 

Absence  of  counsel  is  not  made  one  of  the 
statutory  grounds  for  a  continuance.  If,  bow- 
ever,  the  trial  court's  action  in  overruling  an 
application  based  oit  tliis  ground  resulted  in 
depriving  defendant  of  the  benefit  of  connsel, 
or  even  If  it  appeared  from  the  record  that  de- 
fendant had  a  substantial  defense  to  tfae  charge 
which  he  was  unable  to  present  by  reason  of 
the  absence  of  conned,  this  court  wonld  un- 
hesitatingly set  aside  a  conviction  for  failure 
to  grant  a  reasonable  continuance. 

7.  Criminal  law  «=96I4(I)— Where  defendant 
secured  continuance  for  one  day  for  abseaoe 
of  ooonsel,  refusal  of  further  oootiauanoe  held 
not  abuse  of  discretion. 
.  Where  defendant  has  employed  two  coun- 
sel, one  of  whom  is  present  in  court  and  asks 
a  continuance  In  order  that  the  absent  coun- 
sel may  have  an  opportunity  to  present  a 
"technical  defense,"  without  stating  to  the  ap- 
plication what  such  defense  is,  and  the  trial 
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court  continnes  said  cause  until  tbe  foUowiuir 
day  in  order  to  give  defendant  an  opportunity 
to  make  furtlier  arrangements  for  trial,  we 
find  no  abuse  of  discretion  in  overruling  a  fur- 
ther motion  for  continuance  presented  on  the 
second  day,  still  based  oh  the  absence  of  lead' 
ing  counsel. 

Appeal  from  District  Court,  Custer  Coun- 
ty; Thomas  A.  Edwards,  Judge. 

J.  H.  Anderson  was  convicted  of  the  crime 
of  willfully  and  Icnowingly  making  a  false 
report,  with  intent  to  deceive,  as  to  the  con- 
dition of  the  bank  of  which  be  was  cashier, 
and  appeals.    Affirmed. 

See,  also,  204  Pac.  132. 

On  the  18th  day  of  October,  1919,  an  In- 
formation was  filed  in  the  district  court  of 
Custer  county,  Okl.,  charging  the  defendant, 
J.  H.  Anderson,  with  the  crime  of  willfully, 
knowingly  and  feloniously  :  subscribing  to 
and  making  a  false  written  report  of  the 
afTairs,  financial  condition  and  property  of 
the  Farmers'  State  Bank  of  Weatherford, 
Okl.,  with  intent  to  deceive  the  State  Bank 
Commissioner,  tbe  State  Banking  Board,  and 
other  persons  to  the  Informant  unknown. 
The  information  alleges,  in  substance,  that 
said  defendant,  being  cashier  of  the  Farm- 
ers' State  Bank  of  Weatherford,  Okl.,  pre- 
pared and  signed  a  written  report  showing 
the  financial  condition  of  said  bank  as  of  the 
dose  of  business  of  the  12th  day  of  May, 
1919;  that  said  report  discloses  that  tbe 
loans  and  discounts  of  said  bank  owned  by 
it  on  said  date  amounted  to  a  sum  equal  to 
the  value  of  $107,258.74,  and  that  certain 
warrants  owned  and  held  by  it  were  of  the 
value  of  $37,352.59 ;  that  said  defendant  then 
and  there  knew  that  said  r^ort  was  false 
and  untrue,  in  that  the  loans  and  discounts 
of  said  bank  on  said  date  amounted  to 
only  tbe  sum  of  $83,336.57,  and  the  amount 
of  warrants  amotmted  only  to  $28,824.89; 
that  the  difference  in  the  amount  of  loans 
and  discounts  and  tbe  amount  of  warrants, 
as  shown  by  said  report  and  as  actually  ex- 
isting, was  due  to  the  fact  tliat  among  the 
loans  and  discounts  and  warrants  included 
in  said  report  were  certain  notes  and  war- 
rants that  were  forged  and  counterfeit  in- 
struments, which  said  fact  was  then  and 
there  well  Icnown  to  the  defendant  A  list 
and  copy  of  said  notes  and  warrants  are  set 
out  in  the  information.  Tbe  Information 
charges  that  said  report  was  by  the  defend- 
ant made  with  the  willful  and  felonious  in- 
tent to  deceive  the  Bank  Commissioner  and 
tbe  Banking  Board  of  the  State  of  Oklaho- 
ma, and  other  persons  to  the  informant  un- 
known, as  to  the  true  financial  condition 
and  property  of  said  bank,  as  of  said  12tb 
day  of  May,  1919. 

No  demurrer  was  filed  by  tbe  defendant  to 
this  information  but,  upon  arraignment  to 
same,  tbe  defendant  entered  his  plea  of  "not 


guilty,"  and  upon  the  Issues  so  joined  and 
on  the  4th  day  of  November,  1919,  said  cause 
was  called  for  trial  In  the  district  court  of 
Custer  county,  CHcL  On  said  date  tbe  de- 
fendant filed  an  application  for  a  ccmtlnu- 
ance,  and  the  court  made  an  order  continu- 
ing tbe  case  to  Novembw  5,  1919,  at  wbich 
time  the  defendant  filed  an  additional  ap- 
plication for  a  continuance,  wbich  applica- 
tion was  overruled,  and  the  case  proceeded 
to  trial,  resulting  in  a  verdict  of  conviction 
and  the  imposition  of  a  punishment  of  im- 
prisonment in  the  state  penitentiary  for  a 
period  of  three  years. 

The  evidence  in  this  case  shows  that  the 
defendant,  J.  H.  Anderson,  on  tbe  12tb  day 
of  May,  1919,  and  for  several  years  prior 
thereto,  was  cashier  of  tbe  Farmers'  State 
Bank  of  Weatherford,  Okl.,  and  was  during 
all  of  said  time  the  active  managing  ofilcer 
of  said  bank.  That  Roy  A,  Cooper,  an  As- 
sistant Bank  Commissioner  of  the  State  of 
Oklahoma,  in  the  month  of  July,  1919,  made 
an  examination  of  said  bank  and  from  said 
examination  found  there  were  included  in 
tbe  bills  receivable  of  said  bank  certain 
notes  aggregating  the  face  value  of  $23,922.17, 
which  were  forged  and  counterfeit  instru- 
ments; that  among  tbe  warrants  held  by 
said  bank  were  five  warrants  of  tbe  face 
value  of  $8,527.70,  which  were  forged  and 
counterfeit  instruments.  That  at  tbe  time 
of  the  examination  of  said  bank  there  were 
present  tbe  defendant,  J.  H.  Anderson,  Wal- 
ter Anderson,  brother  to  the  defendant,  A. 
A.  Gray,  and  Wm.  A.  Umbach,  and  J.  8. 
Wilks. 

The  witness  Cooper  testified: 

"Q.  Now,  I  wUl  ask  you,  Mr.  Cooper,  wheth- 
er as  an  Assistant  Bank  Commissioner  of  tbe 
State  of  Oklahoma  you  made  an  examination  of 
the  Farmers'  State  Bank  of  Weatherford,  OU., 
and,  if  so,  when?  A.  I  examined  them  in  July. 
1919. 

"Q.  That  was  at  Weatherford,  in  Custer 
county,  in  this  state?    A.  Tes,  sir. 

"Q.  Who  was  acting  as  cashier  of  the  l>ank 
on  that  date?    A.  J.  H.  Anderson. 

"Q.  Was  he  present  on  that  date?  A.  He 
was. 

"Q.  When  you  made  that  examination?  A. 
Tes,  sir. 

"Q.  Were  any  of  the  other  officers  or  direc- 
tors present?  A.  The  assistant  cashier,  Mr. 
Gray,  and  a  brother  of  Mr.  Anderson — I  don't 
remember  his  given  name— were  present;  later 
in  the  evening  Mr.  Umbach  and  Mr.  Wilks 
were  present. 

"Q.  Now,  Just  detail  to  the  jury  what  yon 
did  when  you  went  into  the  Farmers'  State 
Bank  at  Weatherford  at  the  time  of  this  ex- 
amination. A.  The  first  thing  I  did  was  to  ver- 
ity the  cash,  as  shown  by  the  books;  then  I 
listed  tbe  discounts,  that's  the  notes,  and  took 
what  is  known  as  a  transcript  of  the  bank; 
verified  the  time  certificates  and  the  cashier's 
checks  outstanding;  inquired  as  to  the  notes 
as  shown,  and  was  told  by  Mr.  Anderson  that  a 
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miinber  of  them  were  forged.  Do  yoa  want 
me  to— 

'^7  Hr.  Mitchell:  Now,  that  ia  objected  to 
as  not  responsive  to  the  question — that  latter 
part,  with  reference  to  the  forgery  of  the 
notes. 

"By  the  Court:  Do  70Q  more  to  strike  it  out? 

"By  Mr.  MitcheD:    Yes. 

"By  the  Court:  It  will  be  stricken  at  thia 
time. 

"By  Mr.  Zwick:   Exception— yes,  sir. 

"Q.  In  making  this  examination  as  to  the 
notes  and  warrants  in  the  bank  did  you  find 
any  of  them  to  have  been  forged?    A.  I  did. 

"Q.  I  wish  yon  would  detail  to  the  court  and 
jury  how  you  ascertain  that  fact. 

"By  Mr.  Mitchell:  Now,  this  testimony  Is 
objected  to  for  the  reason  that  the  same  is 
without  the  issues  in  this  case. 

"The  Court:   OTerruled. 

"Counsel  for  the  Defendant:  Save  an  excep- 
tion. 

"A.  My  suspicions  were  directed,  first,  to 
a  note  which  bad  been  raised  from  some  $700 
to  $1,700  and  another  from  some  $400  to  $1,- 
400.  I  asked  Mr.  Anderson  which  amount  he 
was  carrying,  and  he  said  he  was  carrying  the 
latter  amount.  I  took— I  asked  where  these 
parties  were.  He  said  one  lived  near  Custer, 
and  another  lived  near  Arapaho  and — or  near 
Thomas,  and  I  told  him  to  secure  an  automo- 
bile; that  I  intended  to  go  and  ingnire  of  these 
parties  if  that  note,  or  those  notes,  were  the 
ones  that  they  had  executed.  About  that  time 
a  derk  of  a  school  district— I  don't  just  recall 
the  school  district  now,  came  in  with  refer- 
ence to  some  warrants  which  had  been  dis- 
counted by  the  Farmer's  State  Bank,  in  Okla- 
homa City.  I  was  sitting  at  tbe  desk,  right 
back  of  the  work  room;  Mr.  Anderson  was 
standing  leaning  on  the  desk  to  my  right.  I 
took — I  made  a  certified  copy  of  these  two  war- 
rants, and  told  tbe  clerk  if  I  wanted  him  fur- 
ther I  would  call  him.  He  left,  Bfr.  Ander- 
son— I  was  then  what  we  call  listing  the  big 
lines;  in  other  words,  going  through  the  notes 
to  see  who  is  borrowing  large  amounts,  and 
then  to  ascertain  if  in  our  judgment  tbe  loan 
is  too  great  for  the  security.  I  was  listing 
these,  and  Mr.  Anderson  was  standing  to  my 
right.  I  looked  at  him  and  says,  "What  have 
you  got  to  say  now?'  He  says,  'They're  phony.' 
I  says,  "What  else  is  phony?'  He  says,  'Oh, 
there's  $2,000  or  $3,000  in  here.'  I  says. 
"Where?*  He  says,  'In  the  note  case.'  I  says, 
"Can  yoa  pick  them  oat?'  He  says,  'Tea,'  find 
he  smiled.  He  reached  around  to  the  left  of 
me,  reached  into  the  note  case,  and  he  took 
them  out  and  dealt  them  out  like  he  was  play- 
ing cards.  I  was  making  a  list  of  them  as  be 
was  calling  them  to  me,  and  he  put  them  out 
faster  than  I  could  write.  I  then  asked  him 
if  that  was  all.  He  said  no,  there  was  some 
warrants  that  were  forged,  and  he  gave  me 
those  warrants.  I  asked  him  if  that  was  all. 
He  said  no,  there  was  some  at  Kansas  City, 
and  he  went  in  and  he  got  his  discount  sheet 
and  gave  me  the  amounts  of  the  warrants 
that  be  had  sold  in  Kansas  City:  I  asked  him 
then  if  he  would  make  that  in  writing.  He 
said  yes.  I  went  to  tbe  front  of  the  bank, 
asked  him  for  some  paper.  He  offered  me 
letter  heads.  I  told  him  it  was  too  small,  and 
asked  him  if  he  had  some  legal  paper.    He  said 


'  no.  I  then  left  and  went  oat  and  pnrchssed 
some  legal  paper,  returned  and  wrote  his  state- 
ment and  handed  it  to  him  and  asked  him: 
*Mr.  Anderson,  is  that  correct?  Is  that  the 
facts  of  it?*  He  said  It  was.  I  asked  him  to 
sign  it  if  he  would.    He  says,  'All  right'    He 

I  signed  it,  and  I  swore  him  to  it" 

Tbe  state  introduced  in  evidence  tbla 
Bwam  statement  This  exhibit  shows  that  as 
early  as  1916  down  to  tbe  date  of  the  ex- 
ansination  of  tbe  bank  In  July  1919,  tbe  de- 
fendant in  this  case  forged  a  great  number  of 
notes  and  warrants,  and  that  on  tbe  day  of 
tbe  examination  of  the  bank  there  were  in 
satd  l>ank  the  forged  notes  and  warrants  set 
out  in  the  information  in  this  case;  tbat-ttae 
correct  amount  of  said  forged  notes  and  war- 
rants was  $32,449.87. 

Tbe  witness,  William  Umbacb,  testified 
that  he  was  presldoit  of  the  Farmers'  State 
Bank  of  Weatherford  and  that  J.  H.  Ander- 
son was  its  casliler;  that  be  was  well  ac- 
quainted with  the  signature  of  the  said  J. 
H.  Anderson,  and  that  tbe  signature  to  the 
written  confession  of  tbe  defendant  as  to  the 
forgery  of  tbe  notes  and  warrants  in  the 
bank  was  the  signature  of  the  defendant 
herein;  that  he  was  present  in  the  bank  at 
the  time  Mr.  Cooper,  the  Bank  Examiner, 
was  conducting  bis  examination  of  the  bank, 
and  that  he,  the  witness,  after  looking 
through  about  half  tbe  notes  in  tbe  bank, 
asked  Mr.  Anderson,  the  cashier,  "You  say 
nil  of  this  bunch  has  been  forged — these  are 
all  forgeries,  you  forged  them  all?"  He  says, 
"Yes,  sir."  1  asked  him  then,  "What  did  you 
do  with  the  money?"  He  says,  "That's  pret- 
ty hard  to  explain." 

J.  S.  Wllks  testified  that  he  was  a  direc- 
tor of  the  bank,  and  that  the  defendant  had 
had  the  active  management  and  supervision 
of  tbe  bank  for  some  three  or  four  years; 
that  during  the  examination  of  said  notes  by 
Mr.  Cooper,  in  the  presence  of  Mr.  Umbactt 
and  the  witness,  the  defendant  stated  that 
said  notes  were  forged;  that  the  defendant 
was  asked  what  he  had  done  with  the  money 
obtained  by  said  forged  instruments,  and- 
that  he  replied,  "Well,  it  is  bard  to  tell." 

The  state  then  called  as  witnesses  O.  J. 
Weiland,  Jonathan  Jones,  W.  Peppard,  P.  M. 
Peck,  A.  D.  Nikkei,  J.  J.  Yoder,  Frank  Long, 
and  Joseph  J.  Miller,  whose  names  were  pur- 
ported to  have  been  signed  by  this  defendant 
to  certain  notes  described  in  this  information,, 
and  each  of  said  witnesses  testified  that  they 
did  not  sign  tbe  names,  nor  did  they  author- 
ize any  one  else  to  sign  their  names  for  them ; 
nor  did  they  have  any  business  transaction* 
with  said  bank  whereby  an  obligation  was 
created  in  the  bank's  behalf  as  evidenced  by 
tbe  notes,  or  otherwise. 

The  witness  M.  L.  Wood  testified  that  iik 
1918  and  1919  he  was  dty  clerk  of  the  city 
of  Weatherford,  Okl.,  and,  being  presented 
with  the  warrants  set  out  in  the  informa~ 
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don,  waa  asked  wbetlier  tlie  name  "M.  L. 
Wood"  on  the  warrants  was  signed  by  him, 
or  whether  he  ever  authorized  the  slgi^jig  of 
hlB  name  thereto,  and  the  witness  testified 
said  warrants  did  not  contain  his  signature, 
and  that  the  said  M.  1>.  Wood  thereon  was 
neither  signed  by  hfan  nor  did  he  authorize 
any  one  to  sign  Ills  name  thereto.  The  ex- 
hibits of  warrants  show  that  tlie  name  of  J. 
H.  Anderson  as  mayor  of  the  city  of  Weath- 
erford  was  signed  to  each  of  said  false  war- 
rants. 

At  the  conclusion  of  the  introduction  of 
this  testimony  the  defendant  interposed  a 
demurrer  to  the  state's  evidence,  whldi  de- 
murrer was  by  the  court  overruled,  and 
exceptions  allowed.  There  was  no  testimony 
introduced  by  the  defendant.  A  motion  for 
a  new  trial  was  thereupon  filed,  considered 
by  the  court,  and  overruled. 

The  petition  in  error  in  this  case  recites: 

(1)  The  conrt  erred  In  overmlins  plaintiff 
in  error's  motion  for  a  new  trial. 

(2)  The  coart  erred  in  overmling  plaintiif  in 
•rror'i  sapplemental  motion  for  new  trial. 

(8)  The  conrt  erred  in  refasing  a  continoance 
and  forcing  defendant  to  trial  in  the  absence 
of  his  attorney,  A.  J.  Welch;  said  attorney 
being  unable  to  attend  court  on  account  of  his 
own  illness. 

(4)  There  waa  a  total  fallnre  of  evidence  to 
support  the  material  allegations  of  the  infor- 
mation. 

(5)  The  court  erred  !■  giving  instructions 
Nos.  S,  4,  6,  and  6. 

(6)  The  court  erred  in  overruling  defend- 
ant's demnrrer  to  the  state's  evidence  and  bis 
motion  to  be  discharged  at  the  dose  of  the 
case. 

A.  J.  Wddi.  Of  Clinton,  for  pUlntlfl  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  Wm.  H. 
Zwlck,  Asst  Atty.  Gen.,  for  the  State. 

BiIATSON,  J.  (after  stating  the  f&cts  as 
above).  Defendant  moved  for  a  new  trial  on 
the  ground,  among  others,  that  the  court  erred 
in  overruling  objection  of  the  defendant  to 
the  introduction  of  any  evidence  by  the  state. 
Such  objection  was  based  upon  the  allegation 
that  the  information  did  not  contain  facts 
sufficient  to  charge  the  defendant  with  any 
crime.  While  it  is  urged  in  the  brief  of 
counsel  representing  the  defendant  that  the 
information  is  insufficient,  the  petition  in  er- 
ror does  not  contain  an  assignment  to  that 
etrect. 

[1]  This  court  has  repeatedly  held  that 
where  a  defendant  goes  to  trial  and  for  the 
first  time  objects  to  the  Information  when 
the  state  attempts  to  Introduce  testimony 
thereunder,  or  upon  appeal,  the  objection 
should  be  overruled  if  by  any  intendment  or 
presumption  the  information  can  be  sus- 
tained. White  V.  State,  4  Okl.  Cr.  1748,  111 
Pac.  1010;  Edwards  v.  State,  5  Okl.  Cr.  20, 
113  Pac.  214;  £lx  parte  Jim  Spencer,  7  Okl. 


Cr.  113,  122  Pac;  557;  McDanld  ▼.  State,  8 
OkL  Cr.  209, 127  Paa  358;  Wllsford  v.  States 
8  Okl.  Cr.  535,  129  Paa  80. 

[2]  The  information  in  this  case  charges 
the  defendant  with  the  crime  of  making  a 
false  report  as  to  the  financial  condition  of 
the  Farmers'  State  Bank  of  Weatherford,  as 
of  the  close  of  business  of  May  12, 1010.  The 
statute  on  which  this  information  is  based 
reads  as  follovra: 

"Every  officer,  director,  agent  or  derk  of  anjr 
bank  doing  business  under  the  laws  of  the 
State  of  Oklahoma  who  shall  willfully  and 
knowingly  subscribe  to  or  make  any  false  re- 
port or  any  false  statement  or  entries  in  the 
books  of  such  bank,  or  knowingly  subscribe 
to  or  exhibit  any  false  writing  or  paper,  with 
the  intent  to  deceive  any  person  as  to  the  con- 
dition of  such  bank,  shall  .be  deemed  guilty  of  a 
felony,  and  shall  be  punished  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  by  imprison- 
ment in  the  penitentiary  not  exceeding  five 
years,  or  by  both  such  fine  aud  imprisonment.'' 
Section  269,  Bev.  Laws  1910. 

The  foregoing  statement  of  the  case  in- 
cludes a  substantial  outline  of  the  material 
allegations  of  the  information.  In  the  case 
of  State  V.  O'NeU,  24  Idaho.  582,  135  Pac 
60,  the  Supreme  Court  of  Idaho  held  an  In- 
formation substantially  like  the  one  in  this 
case  to  be  sufficient  as  against  a  demurrer. 
Such  information  was  based  upon  section 
7128,  Rev.  Codea  of  Idaho,  the  provisions  of 
which  are  very  similar  to  the  statute,  above 
quoted,  upon  which  this  Information  is 
founded. 

It  is  the  opinion  of  this  court  that  the 
information  in  this  case  is  not  only  sufficient 
to  withstand  an  objection  to  the  introduction 
of  testimony  thereunder,  bat  is  good  as 
against  a  demurrer  should  one  have  been 
lodged  upon  the  groimd  of  insufficient  f^cts. 

[S]  It  Is  next  contended  that  the  evidence 
on  behalf  of  the  state  falls  to  support  the 
material  allegations  of  the  Information  or  to 
prove  the  commission  of  any  public  otCense. 
With  this  contention  the  court  is  unable  to 
agree.  No  defense  whatever  was  interposed. 
Reliance  was  placed  entirely  upon  the  fail- 
ure of  the  state  to  prove  ita  case.  The  evi- 
dence clearly  establishes  the  fact  that  dur- 
ing the  month  of  July,  1919,  and  for  some 
four  years  prior  thereto,  J.  H.  Anderson,  the 
defendant,  was  the  cashier  and  active  man- 
aging officer  of  the  Farmers'  State  Bank  of 
Weatherford,  Okl.;  that  William  Umbacta, 
the  president  of  the  bank,  was  a  fttrma 
living  in  the  country  some  dlstdnce  from 
the  town  ef  Weatherford;  that  he  bad  no 
banking  experience,  was  not  actively  con- 
nected with  the  running  of  the  bank,  and 
was  seldom  in  the  bank,  except  for  the  puz^ 
X)oae  of  examining  ita  notes  and  other  pa- 
pers as  a  director;  that  J.  S.  Wllks,  also 
one  of  the  bank's  directors,  was  a  farmer 
with  no  banking  experience,  and  bad  noth- 
ing to  do  with  tbe  active  manasement  of  tlie 
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baok;  that  the  defendant  had  acttve  charge 
of  the  bank  with  one  or  two  anfiordlnate 
employes  working  under  bim.  In  Jnly,  1919, 
defendant  admitted  and  confessed  to  the 
Bank  Examiner  that  In  the  year  1916  he 
commenced  to  execute  notes  payable  to  the 
bank,  mirportlng  to  be  signed  by  farmers 
living  In  that  neighborhood,  that  these  notes 
would  be  placed  In  the  bank's  note  case, 
and  defendant  admitted  tliat  It  was  "bard  to 
explain"  what  he  had  done  with  the  funds 
covered  by  these  yarious  forged  notes.  This 
system  of  misappropriating  the  bank's  funds 
was  not  discovered  until  the  month  of  July, 
1919,  wlien  the  Bank  Examiner  was  making 
an  examination  of  the  notes  found  in  the 
bank's  note  case.  Defendant  was  present 
when  this  examination  was  being  made,  and 
the  Bank  Examiner  became  suspidotis  of 
two  notes,  one  of  which  had  apparently  been 
raised  from  $700  to  |1,700,  and  another  from 
$400  to  $1,400  and  when  tbe  Examiner  asked 
the  defendant  which  of  these  amoimts  he 
was  carrying  on  the  notes  defendant  In- 
formed liim  that  he  was  canning  the  larger 
amount  on  each  note.  The  Bank  Examiner 
then  asked  the  defendant  where  the  makers 
of  the  notes  lived,  and,  upon  being  told,  in- 
formed the  defendant  that  he  (the  Bank 
Examiner)  intended  to  interview  the  purport- 
ed makers  of  the  notea  It  was  then  that 
the  defendant  admitted  that  these  and  oth- 
er notes  which  the  bank  was  then  carrying, 
also  certain  municipal  warrants,  were  all  for- 
geries. 

These  notes  and  warrants  were  being  car- 
ried as  part  of  the  assets  of  the  bank  in 
July.  1919.  and  the  purported  date  of  execu- 
tion of  most  of  tbe  notes  antedated  the  12tfa 
day  of  May,  1919,  while  the  due  date  was 
subsequent  to  the  12th  day  of  May,  1919. 
The  dates  of  the  Issuance  of  the  purported 
warrants  of  the  city  of  Weatherford  were 
also  anterior  to  the  12tb  day  of  May,  1919. 
These  notes  were  not  obtained  by  the  X'arm- 
ers'  State  Bank  of  Weatherford  by  a  redis- 
count, but  said  bank  was  the  payee  named 
In  each  of  said  notes.  The  (mly  reasonable 
deducticm  from  said  evidence,  as  we  see  it. 
Is  that  said  notes  had  been  carried  as  part 
of  the  assets  of  said  bank  from  the  purport- 
ed date  of  their  execution,  and  were  consid- 
ered by  the  defendant  and  included  by  him 
in  the  report  of  the  resources  of  said  bauic 
to  the  Bank  CcHnmissioner  on  the  12th  day 
of  May,  1919,  tmder  the  item  in  said  report, 
"loans  and  discounts  on  which  stockholders 
are  liable,  $107,258.74."  Further,  it  la  a 
reasonable  conclusion  from  the  evidence  that 
the  defendant  included  within  said  report 
between  $8,000  and  $9,000  of  fictitious  munic- 
ipal warrants  of  the  city  of  Weatherford, 
which  were  found  among  the  purported  as- 
sets of  the  bank  at  the  time  of  its  examina- 
tion in  Jnly,  1919.  In  r^ard  to  the  war- 
rants held  by  the  banlc,  the  tvport  of  the 


12th  of  Uay,  1919,  by  ttal«  defendant,  under 
tbe  Item  of  resources,  Indudes  as  "securities 
with  the  banking  board"  the  sum  of  $1,449.- 
26.  As  to  this  particular  item,  at  the  time 
the  examination  of  the  t>ank  was  made  In 
July,  1919,  the  defendant  confessed  that  the 
warrants  deposited  with  the  banking  board 
as  security  in  the  sum  of  $1,449  were  for- 
geries. As  to  tills  particular  item  the  evidence 
Is  unc<»tradictory  that  it  was  included  in 
the  report,  and  the  evidence  is  conclusive 
tliat  as  to  that  particular  Item  the  report 
was  false.  As  to  the  evidence  as  to  the 
notes  being  Included  within  the  report,  it  la 
drcumatantlal,  but,  in  our  opinion,  the  cir- 
cumstances are  such  as  to  lead  to  no  other 
conclusion  than  that  the  defendant  consider- 
ed and  included  the  false  and  forged  notes 
as  part  of  the  resources  of  the  bank  in  mak- 
ing the  report  on  the  12th  day  of  May,  1919, 
as  charged  in  the  information.  We  deem 
the  evidence  amply  sufQcient  to  sustain  the 
verdict  and  Judgment. 

[4]  Further,  it  is  contended  that  the  court 
erred  in  giving  certain  instructions.  This 
assignment  of  error  is  not  supported  by  the 
citation  of  any  authority.  The  particular 
instruction  complained  of  Is  not  copied  in 
the  brief.  The  petition  in  error  complains  of 
the  instructions  Nos.  3,  4.  6,  and  6.  From 
the  argument  advanced  we  surmise  that  in- 
struction No.  4  is  the  one  contended  to  be 
preJadldaL  This  Instruction  reads  as  fol- 
lows: 

"Ton  are  instmcted  that  every  officer,  direc- 
tor, agent  or  clerk  of  any  bank  doing  business 
under  the  laws  of  the  State  of  Oldahoma,  who 
Bhall  willfnlly,  and  knowingly  subscribe  to  or 
make  any  false  report,  with  the  intent  to  de- 
ceive any  person  as  to  the  condition  of  such 
bank,  sball  be  deemed  guilty  of  a  felony,  and 
shall  be  punished  by  a  fine  not  to  exceed  one 
thonsand  dollars  or  by  imprisonment  in  tbe 
penitentiary  not  to  exceed  five  years,  or  by 
both  snch  fine  snd  imprlBonment." 

Said  instruction  appears  to  be  a  fair  ex- 
position of  the  statute  upon  which  this  prose- 
cution was  based.  We  fail  to  discover  any 
reason  why  the  giving  of  this  instruction  was 
prejudicial  to  the  defendant,  and  counsel  has 
failed  to  impress  this  court  with  any  sound 
reason  for  holding  the  same  erroneous. 

Lastly,  it  is  contended  that  the  trial  court 
erred  in  overruling  defendant's  application 
for  a  continuance.  Tills  application  was 
based  on  the  ground  of  the  absence  of  one 
of  the  counsel  for  defendant,  tbe  motion  con- 
taining an  allegation  that  said  counsd  was 
ill  and  imable  to  partieipate  in  the  trial. 
Defendant,  prior  to  making  the  application, 
had  employed  two  attcHoieys  to  represent 
him :  Mr.  A.  J.  Welch,  of  Clinton,  Okl.,  and 
Mr.  T.  W.  Jones,  Jr.,  of  Weatherford,  Okl. 
The  application  was  presented  to  the  trial 
court  by  the  latter  attorney.  The  allega- 
tions in  the  motion  for  a  contlnuanoe  were 
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substantiany  as  follows:  That  Mr.  T.  W. 
Jones,  Jr.,  had  been  employed  by  tbe  defmd- 
ant  In  an  advisory  capacity  In  the  trial  of 
the  case.  That  he  Is  physically  unable  to 
hear  the  answers  of  witnesses  and  Jurors  to 
questions  asked,  and  unable  to  hear  the  qnes- 
tions  and  rulings  of  the  court  thereon. 
That  A.  J.  Welcli,  of  Clinton,  Okl.,  was  em- 
ployed to  try  tbe  case  and  has  the  entire 
charge  of  the  preparation  of  said  case  for 
trial.  That  the  said  Welch  was  present  in 
court  on  the  day  preceding  the  making  of 
the  affidavit,  and  expected  to  be  present 
when  tbe  case  was  called  for  trial,  but  was 
taken  sick  and  confined  to  his  bed  on  the 
evening  preceding,  and  is  now  sick  and  con- 
fined to  his  residence  In  Clinton,  Okl.,  and 
has  in  attendance  upon  him  Dr.  A.  J.  Jeter 
of  Clinton,  Okl.,  whose  certificate  under  oath 
as  to  the  sickness  of  the  said  A.  J.  Welch  Is 
attached  and  made  a  part  of  the  motion. 
That  defendant,  by  reason  of  the  sudden 
sickness  of  tbe  said  Welch,  has  been  unable 
to  employ  other  counsel  and  to  give  them 
sufficient  time  to  make  preparation  for  the 
triaL  That  said  case  is  founded  upon  a 
number  of  instruments  which  will  require 
careful  examination  and  discussion  in  order 
to  prepare  for  said  trial.  That  the  said 
Welch  has  prepared  a  defense  in  the  case 
which  is  technical  and  requires  study  on  tbe 
part  of  counsel  trying  tbe  case  and  a  detail- 
ed examination  of  the  witnesses  ottered. 
That  said  Jones  is  not  familiar  with  said 
defense,  and  is  unable  to  present  the  same, 
even  though  he  could  hear  the  testimony. 
That  the  motion  Is  not  made  for  tbe  purpose 
of  delay,  but  in  order  that  substantial  Justice 
may  be  done. 

The  motion  was  subscribed  and  sworn  to 
by  T.  W.  Jones,  Jr.,  and  attached  to  it  was 
the  following: 

"Dr.  A.  J.  Jeter,  Clinton,  OkL  This  is  to 
certify  that  Mr.  A.  J.  Welch  is  sick  with  a 
light  case  of  influenza,  and  it  is  unsafe  for  him 
to  leave  the  hoaae  or  to  be  in  public  on  account 
of  infection.    Resp.  A.  J.  Jeter,  M.  D. 

"Subscribed  and  sworn  to  before  me  this  4th 
day  of  November,  1919.  V.  F.  Carleton,  No- 
tary Public.  [SeaL]  My  com.  expires  Novem- 
ber 29,  1922." 

When  the  motion  came  on  for  hearing  the 
following  proceedings  were  had: 

"By  the  Court  (after  examination  of  the  fore- 
going motion  for  continuance):  Is  there  any- 
thing you  want  to  say  about  this,  Mr.  Jones? 

"By  Mr.  Jones:  Nothing,  only,  as  your  honor 
IcnOTCS,  I  can't  try  the  case.  Mr.  Welch  is  sick, 
and  the  doctor  is  in  attendance  upon  him,  and 
tbe  matter  having  come  up  at  this  late  date  Mr. 
Anderson  couldn't  get  other  counsel  to  present 
the  matter  at  this  time,  and,  your  honor,  please, 
Mr.  Welch  has  bad  entire  charge  of  the  case 
as  far  as  the  court  proceedings  are  concerned, 
and  hag  prepared  tbe  case,  and,  if  your  honor 
has  seen  the  information,  there  are  a  great 
number  of  instruments  involved  in  this  matter — 
it  is  a  matter  that  counsel  will  have  to  study 


carefully  in  order  to  prepare  the  defense,  mad 
it  is  a  serious  matter  to  the  defendant,  tmi 
I  think,  your  honor,  please,  he  ought  to  be 
given— 

"By  the  Court:  The  court  has  read  tbe  ap- 
plication and  considered  it,  and  in  view  of  all 
tbe  circumstances  I  think  I  will  allow  a  post- 
ponement until  to-morrow  morning  at  9  o'clock. 
daring  which  time  the  defendant  may  make 
such  arrangements  as  he  sees  fit — the  case  will 
go  to  trial  to-morrow  morning  at  10  o'clock. 

"By  Mr.  Jones:  Will  the  court  note  our  ex- 
ceptions to  the  ruling  on  the  motion?" 

On  the  following  day  when  the  case  was 
again  called  for  trial  the  following  proceed- 
ings were  had: 

"By  the  Court:  The  first  case  on  the  call 
this  morning  is  the  case  of  the  State  of  Okla- 
homa V.  J.  H.  Anderson.    What  sayg  the  state? 

"By  the  County  Attorney:  The  state  is  ready. 

"By  the  Court:  What  says  the  defPTidant? 

"By  Counsel  for  Defendant  (R  L.  Mitchell): 
I  want  to  say  that  I  am  appearing  in  this  case 
this  morning  for  Mr.  Welch,  on  motion — its  a 
motion  for  continuance. 

"By  the  Court:  Let's  see  your  motion,  Mr. 
MitcheU." 

Whereupon  Mr.  Mitchell  presents  to  the 
court  an  application  for  continuance  filed  in 
this  court  on  this  date,  which  application,  with 
all  indorsements  thereon,  is  as  follows,  to  wit: 

"State  of  Oklahoma  v.  J.  H.  Anderson. 
"Application  for  Continuance. 

"Comes  now  the  defendant  and  makes  this 
additional  application  for  continuance  of  this 
cause  and  says: 

"(1)  That  he  has  a  Just  and  legal  defense 
to  the  charge  made  against  him  in  the  informa- 
tion; that  owing  to  the  present  illness  of  his 
attorney,  A.  J.  Welch,  be  cannnot  safely  go  to 
trial  of  this  cause  at  this  time;  that  he  em- 
ployed said  Welch  to  represent  him  in  this  case 
some  two  months  ago,  and  that  he  employed 
no  other  attorney  in  the  case  except  T.  W. 
Jones,  who  was  employed  only  in  an  advisory 
capacity;  that  said  Jones  is  so  nearly  deaf 
that  it  is  impossible  for  him  to  participate  in 
this  or  any  other  trial,  and  he  never  attempts 
to  conduct  the  trial  of  a  case,  and  for  this  rea- 
son said  Jones  has  made  no  preparation  or 
study  of  the  case  for  trial,  and  is  wholly  un- 
able to  appear  as  attorney  in  tbe  case. 

"That  said  A.  J.  Welch  is  confined  to  his  bed 
at  home  ill,  unable  to  attend  court,  and  a  doc- 
tor's certificate  has  been  presented  and  filed 
with  the  application  filed  herein  yesterday; 
that  said  Welch  had  prepared  the  defense 
herein,  and  was  ready  and  able,  and  but  for 
his  recent  and  present  illness  would  have  ap- 
peared in  this  trial  and  conducted  the  defense 
herein,  but  is  wholly  unable  to  so  act  by  reason 
thereof. 

"That,  owing  to  the  nature  and  character  of 
the  case,  tbe  information  containing  some  40 
typewritten  pages,  defendant  is  not  able,  and 
it  is  impossible,  to  employ  other  counsel  to 
take  charge  of  his  case  and  present  his  defense 
on  so  short  a  time,  and  become  familiar  with 
the  case  so  that  the  same  may  be  legally  and 
properly  conducted  and  his  rights  therein  pro- 
tected.   Defendant  says  that  th«  charges  auids 
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in  the  complaint  are  nntme.  Sefeodant  says 
tliat  tliis  is  the  first  term  at  which  this  case 
was  called;  the  preUiniiiarjr  haTing  been  only 
about  16  days  ago. 

"Said  Welch  did  oot  take  sick  until  the  day 
before  the  case  was  set  for  trial,  and  defendant 
talked  with  him  that  day,  when  he  still  hoped 
to  be  able  to  take  charge  and  try  the  case,  but 
went  to  bed  under  the  doctor's  care  the  eve- 
ning before,  and  dow  is  too  ill  to  attend  court. 

"This  application  is  not  made  for  delay,  but 
that  be  may  have  justice  in  a  fair  and  impar- 
tial triaL  Wherefore  defendant  moves  that 
this  cause  be  continued  for  the  term. 

"J.  H.  Anderson. 

"Subscribed  and  sworn  to  this  4th  day  of  Nov. 
"R.  B.  Strong,  Court  Qerk." 
"State  of  Oklahoma,  Custer  County. 

"Comes  now  E.  L.  Mitchell  and  makes  oath 
in  due  form  of  law,  in  addition,  to  the  fore- 
going application  for  continuance,  and  says: 
That  he  was  only  consulted  in  this  case  the 
first  time  the  evening  of  November  4th,  and 
that  be  was  then  requested  by  A.  J.  Welch  to 
appear  in  court  and  present  this  application  for 
a  continuance  and  do  whatever  he  was  able  to 
do  on  behalf  of  the  defendant;  that  owing  to 
the  natore  of  the  case  he  has  not  even  been 
able  to  or  had  the  time  to  read  the  informa- 
tion or  to  discass  the  defense  of  the  case  with 
the  defendant,  and  but  very  briefly  with  the 
said  Welch. 

"That  he  has  no  information  whatever  as  to 
the  defense  in  this  case,  and  has  not  been  able 
to  talk  with  any  of  the  witnesses  or  to  read 
any  of  the  pleadings  or  consult  with  any  per- 
son in  reference  thereto,  except  the  said  Welch, 
and  was  unable,  on  account  of  the  illness  of  the 
said  Welch,  to  obtain  any  information  from 
him  with  reference  to  the  facts  or  the  prepara- 
tion of  the  case.  E.  L.  Mitchell. 

"Snbscribed  and  sworn  to  this  4th  day  of 
Nov.,   1919. 

"R.  B.  Strong,  Court  Clerk." 

When  the  supplemental  motion  for  a  con- 
tinuance was  presented  the  state  asked 
leave  to  make  a  counter  showing  which  was 
granted,  and  the  county  attorney  thereupon 
interposed  a  showing  to  the  effect  that  Mr. 
A.  J.  Welch,  one  of  the  attorneys  for  the  de- 
fendant, upon  whose  alleged  illness  applica- 
tion for  a  continuance  had  t>een  presented 
the  day  previous,  was  present  at  his  office 
on  that  day,  and  had  transacted  bu-oiness  at 
hia  office  by  dictating  a  letter  to  his  stenog- 
rapher, and  further,  on  said  day  had  dis- 
cussed certain  business  matters  with  a  Jus- 
tice of  the  peace  In  the  city  of  Clinton,  and 
in  addition  thereto  the  state  was  permitted 
and  did  introduce  Mr.  R.  P.  Phillips,  a  prac- 
ticing attorney  at  Arapaho,  OkI.,  who  testi- 
fied, in  snbstance:  That  on  the  morning  the 
supplemental  motion  for  a  continuance  had 
been  presented  and  Just  a  short  time  prior 
thereto,  Mr.  A.  J.  Welch  had  called  him  by 
phone  with  reference  to  certain  civil  cases 
in  which  they  were  both  interested,  on  op- 
iwslte  sides,  to  find  out  tf  the  side  repre- 
sented by  Mr.  Phillips  would  be  ready  for 
trial,   and  in  the  conrersatioa  Mr.   Welch 


stated  that  he  would  agree  to  a  continuance ' 
of  the  cause,  that  he  had  some  cold,  a  slight 
attack  of  flu,  or  something  like  that 

[6,  a]  It  has  been  repeatedly  held  by  this 
court,  and  requires  the  citation  of  no  author- 
ity, that  applications  for  a  continuance  are 
addressed  to  the  discretion  of  the  trial  court, 
and  that  the  trial  court's  action  on  such  an 
application  will  not  be  disturbed  unless  a 
manifest  abuse  of  discretion  appears.  Ab- 
sence of  counsel  is  not  made  one  of  the  stat- 
utory grounds  for  a  continuance.  Section 
5046,  Rev.  Laws  19ia 

If,  however,  the  trial  court's  action  in  over- 
ruling an  application  on  this  ground  resulted 
in  depriving  the  defendant  of  the  benefit  of 
counsel,  or  even  If  it  appeared  from  the  rec- 
ord that  the  defendant  had  a  substantial  de- 
fense to  the  charge  which  he  was  unable  to 
present  by  reason  of  the  absence  of  counsel, 
this  court  would  unhesitatingly  set  aside  a 
conviction  for  failure  to  grant  a  reasonable 
continuance. 

[7]  In  this  case,  however.  It  appears  that 
defendant  bad  employed  two  counsel,  one  of 
whom  was  present  in  court  and  presented  the 
application.  In  the  application  presented  by 
him  he  asks  that  a  continuance  be  granted 
In  order  that  the  other  counsel  may  present 
a  technical  defense.  What  this  defense  is  is 
not  stated,  and  in  view  of  the  confession 
made  by  the  defendant  in  this  case  the  court 
Is  at  a  loss  to  surmise  that  defendant  had 
a  defense  other  than  that  which  was  after- 
wards presented  to  the  Jury  and  urged  in  this 
court,  to  wit,  the  failure  of  the  state  to  make 
out  its  case. 

While  this  court  has  alway»- regarded  fa- 
vorably the  right  of  a  defendant  to  be  heard 
and  present  a  substantial  defense  to  any 
criminal  charge  lodged  against  him,  we  have 
never  been  Impressed  with  the  necessity  of 
delaying  a  criminal  prosecution  merely  for 
the  purpose  of  affording  an  opportunity  to 
present  only  technicalities  not  directed  to 
the  substantial  merits  of  the  prosecution. 

The  record  in  this  case  shows  conclusively 
that  the  defendant  was  the  only  person  who 
had  any  knowledge  of  the  falsity  of  the 
state's  case.  If  It  were  false,  and  he  certainly 
had  time  to  explain  his  apparent  criminal 
conduct  as  made  out  by  the  state's  case,  if 
such  an  explanation  could  have  been  made 
consistent  with  his  Innocence.  This  he  did 
not  do,  nor  does  be  pretend  In  any  of  the  mo- 
tions presented,  nor.  If  a  new  trial  should 
be  granted  him,  that  either  he  or  any  other 
witness  win  be  able  to  make  an  explanation 
of  his  conduct  which  would  in  any  degree 
raise  a  reasonable  doubt  of  his  guilt. 

It  appears  conclusively  from  the  foregoing 
excerpts  of  the  record  that  the  trial  court 
granted  a  continuance  for  mie  day  In  order 
to  permit  him  to  make  arrangements  for 
other  counsel  U  he  desired  to  do  so,  and  It 
further  appears  that  thereafter  he  was  repre- 
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tented  by  another  very  able  counsel  who 
conducted  bis  trial,  croas-ezamlned  the  state's 
witnesses,  and  saved  numerous  exceptions 
to  tbe  court's  rulings  throughout  the  trial. 

In  Payne  v.  State,  10  OU.  Cr.  814,  136 
Pac.  201,  it  Is  held: 

"An  application  for  a  continuance,  (or  the 
term,  on  the  groond  of  the  absence  ot  leading 
counsel,  is  properly  denied,  where  the  defend- 
ant la  dnly  represented  by  Um  other  coonseL" 

In  the  body  of  the  opinion  It  Is  said: 
"To  reverse  the  case  on  tbe  ground  here  set 
up  with  reference  to  the  absence  of  counsel 
would  be  to  place  it  within  the  power  of  coun- 
sel to  control  the  running  of  the  courts  and 
the  disposition  of  cases." 

See,  also:  Vanoe  ▼.  Territory,  8  OkL  Or. 
208,  106  Pac.  307;  Snyder  Co-op.  Ass'n  v. 
Brown  et  aL,  172  Paa  789. 

We  thlnlt  it  evident  that  there  was  no 
manifest  abuse  of  discretion  In  overruling 
the  motlMi  and  appUcatltm  for  a  continuance 
In  this  case.  Further,  there  la  no  reason  to 
believe  that  upon  a  second  trial  an  intelll- 
goit  and  honest  Jury  would  arrive  at  any 
other  verdict  than  that  of  the  guilt  of  the  ac- 
cused. It  appearing  from  the  motl<»  for 
a  continuance  that  the  aK>licatlon  was  made 
solely  for  the  purpose  of  permitting  the  de- 
fendant to  present  a  defense  entirely  tech 
nlcal  In  its  nature,  we  think  It  would  be  a 
travesty  on  Justice  to  set  aside  an  apparently 
righteous  Judgment  for  such  a  reasm.  Tbe 
willful  and  unlawful  spoliation  of  the  funds 
of  a  bank  by  its  officers  is  more  dangerous 
to  the  depositor  and  to  the  public  generally 
<ln  that  it  destroys  confidence  in  the  entire 
banking  system,  both  federal  and  sUte,  and 
strikes  a  blow  at  the  very  foundations  upon 
which  the  business  of  the  country  Is  based) 
than  is  the  action  ot  a  highwayman  who 
takes  the  funds  of  the  bank  at  the  point  of 
a  gun.  The  law  should  be  enforced  against 
one  in  the  same  measure  and  with  the  same 
certainty  that  it  is  enforced  against  tbe 
other. 

The  Judgment  is  affirmed. 

DOTIiB,  P.  J.,  and  BBSSET,  X,  concur. 


SWAN  V.  STATE.      (No.  A-4220.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  16,  1922.) 

(Syttalm*  fty  ike  Court.) 

Criminal  law  ig=3ll3l(4, 5)— Appeal  not  con- 
sidered, unless  accused  Is  where  he  can  re- 
spond to  Judgment  or  order  In  case;  appeal 
by  fugitive  dismissed  on  motion. 

Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  this  court 


will  not  consider  his  appeal,  unless  defendant 
is  where  he  can  be  made  to  respond  to  any 
Judgment  or  order  which  may  be  rendered  or 
entered  in  the  case.  And  where  a  defendant 
makes  liis  escape  from  the  custody  of  tbe  law 
and  becomes  a  fugitive  from  Justice,  pending 
the  determination  of  liis  appeal,  this  court  will, 
on  proper  motion,  dismiss  the  sppeaL 

Appeal  from  County  Court,  Stephens  Coun- 
ty;  Q.  T.  Burrows,  Judge. 

Denny  Swan  was  convicted  of  a  violation 
of  the  Prohibitory  Lliiuor  Law,  and  he  ap- 
peals.   Appeal  dlamlBsed. 

Womack  ft  Brown,  of  Duncan,  for  plain- 
tiff in  error. 

George  F.  Short,  Atty.  Gen.,  and  N.  W. 
Gore,  Asst  Atty.  Gen.,  for  tbe  State. 

DOYLB,  P.  J.  Plaintiff  in  error,  Denny 
Swan,  was  convicted  in  the  county  court  of 
Stephois  county  on  a  charge  that  he  did 
have  In  his  possession  intoxicating  liquor, 
to  vrit,  about  7  gallons  of  whisky,  vrlth  the 
unlawful  Intent  to  barter,  sell,  give  away, 
and  otherwise  furnish  the  same  to  other 
persons,  and,  in  accordance  with  tbe  verdict 
of  the  Jury,'  he  was  sentenced  to  be  confined 
In  the  county  Jail  for  90  days,  and  to  pay  a 
fine  of  $250.  From  the  Judgment  he  ap- 
pealed by  filing  in  this  court  on  February  27, 
1922,  a  petition  in  error  vrlth  case-madf>. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal,  on  the  ground  that, 
since  the  appeal  was  taken,  plaintiff  In  ei^ 
ror  has  become  a  fugitive  from  Justice,  b^ng 
charged  with  a  felony,  to  wit,  forgery,  and 
is  not  now,  and  has  not  for  some  time  prior 
hereto,  been  within  the  Jurisdictlaa  of  this 
court. 

In  support  of  the  motion  is  filed  the  affi- 
davit of  P.  D.  SnlUvan,  county  attorney,  and 
K  H.  Rhyne,  sheriff  of  Stephens  county,  and 
J.  B.  McLendon,  cashier  of  the  National 
Bank  of  Duncan.  These  affidavits  show 
that,  on  the  2d  day  ot  June,  192^,  there  was 
filed  a  preliminary  complaint  in  the  county 
court  ot  Stephens  county,  Okl.,  charging  the 
said  Denny  Swan  with  the  crime  of  forgery 
In  the  second  degree,  and  a  warrant  was  by 
the  said  court  on  the  said  date  issued  for 
the  arrest  of  said  Denny  Swan  for  the  said 
offense;  the  said  warrant  has  not  been 
served;    that  said  sheriff  deposes: 

"I  have  made  diligent  effort  to  serve  tbe 
same;  I  have  searched  for  said  Denny  Swsd 
personally,  and  had  my  deputies  to  look  for 
him;  I  have  wired  peace  officers  in  the  cities 
of  EI  Paso,  Tex.,  El  Dorado,  Ark.,  Kansas 
Cit7,  Mo.,  and  Little  Rock,  Ark.,  and  manj 
other  places,  endeavering  to  have  said  I>eui.r 
Swan  apprehended  and  returned  to  Stephcin 
county,  and  the  said  Denny  Swan  is  now  « 
fugitive  from  justice." 
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We  are  of  the  opinion  that  the  motion  to  I 
dlamiss  the  appeal  should  be  sustained  as! 
coming  within  the  rule  declared  by  this  court 
In  nnmerons  decisions,  that  where  the  de-^ 
fendant  has  been  convicted  and  sentenced 
and  perfects  an  appeal,  this  court  will  not 
consider  his  appeal  unless  the  defendant  la 
where  he  can  be  made  to  resptmd  to  any 
judgment  or  order  which  may  be  rendered 
In  the  case,  and  where  a  defendant  makes 
bis  escape  from  the  custody  of  the  law  and 
becomes  a  fugitive  from  Justice,  pending  the 
determination  Of  his  appeal,  this  court  will, 
OB  proper  motion,  dismiss  his  appeaL  It 
follows  that  plalntlft  in  error  has  waived 
the  rl^t  to  have  his  appeal  In  this  case  con- 
sidered and  determined.  The  appeal  Is 
therefore  dismissed.    Mandate  forthwith. 

HATSON  and  BBSSBY,  JJ..  concor. 


SWAN  V.  STATE.     (No.  A-4221.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
jQly  15,  1922.) 

(Bvttatm$  hy  Biitorial  Btalf.) 
Criminal  law  «=»  113 1(5)— Appeal  of  fugitive 
from  Jistloe  dismissed  on  motion. 
Where  defendant  escapes  and  becomes  a 
fugitive  from  justice,  pending  the  determina- 
tion of  his  appeal,  the  court  will,  on  proper 
motion,  dismiss  it. 

Appeal  from  County  (3ourt,  Stephens  Coun- 
ty;  G.  T.  Burrows,  Judge. 

Denny  Swan  was  convicted  of  a  Tlolatlon 
of  th«  Prohibitory  Liquor  Law,  and  he  ai>- 
pealB.    Appeal  dismissed. 

Womack  &  Brown,  of  Duncan,  for  plaln- 
tlft in  error. 

George  P.  Short,  Atty.  (Jen.,  and  N.  W. 
Gotb,  Asst.  Atty.  Gen.,  for  the  State. 

PEE  CJtmiAM.  Plaintiff  In  error,  Denny 
Swan,  was  convicted  on  a  charge  that  he  did 
commit  the  crime  of  manufacturing  intoxi- 
cating liquor,  to  wit,  whisky,  and,  in  accord- 
ance with  the  verdict  of  the  Jury,  he  waa 
sentenced  to  be  confined  in  the  county  Jail 
for  30  days  and  to  pay  a  fine  of  $500.  From 
the  Judgment  rendered  on  the  verdict  an 
appeal  was  perfected  by  filing  in  this  court 
on  February  27, 1922,  a  petition  In  error  with 
case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  his  appeal,  on  the  ground  that 
plaintiff  in  error  Is  now  and  has  been  for  a 
long  time  prior  hereto  a  fugitive  from  Jus- 


STATE 
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tice,  being  charged  with  a  felony.  In  sup- 
port of  tb.»  motion  is  filed  the  affidavits  of 
the  county  attor&ey  and  the  sheriff  of  Ste- 
tihens  county.  ' 

Upon  an  examination  of  the  motion  and 
the  proof  supporting  the  same,  we  are  of 
opinion  that  plaintiff  in  error  has  waived  bis 
right  to  have  his  appeal  in  this  case  con- 
sidered and  determined.  The  appeal  is 
therefore  dismissed.    Mandate  forthwith. 


SWAN  V.  STATE.     (No.  A-3970.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  15,  1922.) 

fBtttabut  bv  BdHorita  Btalf.) 

Criminal  law  «=3l  l3l(5)-nAppeal  of  fugitive 
dismissed  on  motion. 
Where  a  defendant  escape*  and  becomes 
a  fugitive  from  justice,  pending  the  determina- 
tion of  his  appeal,  the  appellate  court  will,  on 
proper  motion,  dismiss  It 

Appeal  from  Coimty  Ckrart,  Stephens  (boun- 
ty; G.  T.  Burrows,  Judge.         ^ 

Denny  Swan  was  convicted  of  conveying 
intoxicating  liquor,  and  he  appeals.  Appeal 
dismissed. 

Womack  ft  Brown,  of  Duncan,  for  plain- 
tiff in  error. 

George  F.  Short,  Atty.  Gen.,  and  N.  W. 
Gore,  Asst.  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  Plaintiff  In  error,  Denny 
Swan,  was  convicted  on  a  charge  of  convey- 
ing Intoxicating  liquors,  and,  in  accordance 
with  the  verdict  of  the  Jury,  was  sentenced 
to  be  confined  in  the  county,  jail  for  60  days 
and  to  pay  a  fine  of  $500.  BVom  the  Judg- 
ment rendered  on  the  28th  day  of  February, 
1021,  an  appeal  was  taken  by  filing  In  this 
court,  on  April  18,  1921,  a  petition  in  error 
with  case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  this  appeal,  on  the  ground  that 
plaintiff  in  error  Is  now  and  has  been  for 
a  long  time  prior  hereto  a  fugitive  from  jus- 
tice, being  charged  with  a  felony.  In  sup- 
port of  the  motion  Is  filed  the  affidavits  of 
the  county  attorney  and  the  sheriff  of  Ste- 
phens county. 

Upon  an  examination  of  the  motion  and 
the  proof  supporting  the  same,  we  are  of 
opinion  that  plaintiff  in  error  has  waived 
his  right  to  have  his  appeal  in  this  case  con- 
sidered and  determined. 

The  appeal  Is'  therefore  dismissed.  Man- 
date forthwith. 
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HOPKINS  V.  STATE..    (No.  535.) 
(Supreme  Cionrt  of  Arisona.    June  28,  1922.) 

1.  Criminal    law   ^=3887— lastruotloas   should 
bo  followed  by  the  Jury. 

The  instructions  are  the  law  of  the  case 
and  should  be  followed  by  the  jury,  and  the 
failure  t(i  do  so  is  reversible  error. 

2.  Criminal  law  €=>887— Verdict  held  not  ooa* 
trary  to  Instructions. 

Where  the  jury,  after  deliberating  several 
hours,  returned  into  the  court  and  the  fore- 
man stated  that  they  had  not  agreed  upon  a 
verdict  and  wanted  to  know  in  case  defendant 
was  not  guilty  by  reason  of  insanity  would  he 
be  put  free,  and  the  court  stated  that  was 
within  the  discretion  of  the  court,  and  the  jury 
brought  in  a  verdict  of  guilty,  held,  that  the 
answer  of  the  foreman  did  not  indicate  that 
they  had  reached  a  verdict,  nor  was  their  ver- 
dict influenced  by  the  answer  of  the  court,  nor 
contrary  to  instructions  providing  that  the  jury 
should  not  speculate  as  to  the  result  in  case 
the  defendant  was  found  insane. 

Appeal  from  Superior  Court,  Yavapai 
County;  Joseph  S.  Jenckee,  Judge. 

Anna  Irene  Hopkins  was  convicted  of 
throwing  a  caustic  chemical  upon  another, 
and  she  appeals.    AfiSrmed. 

John  A.  Ellis,  of  I^rescott,  for  appellant. 

W.  J.  Galbralth,  Atty.  (3en.„  F.  W.  Per- 
kins and  George  R.  Hill,  Asst.  Attys.  Gen., 
and  John  L.  Sullivan,  Co.  Atty.,  of  Prescott, 
for  the  State. 

MbALISTER,  J.  Appellant,  Anna  Irene 
Hopkins,  was  convicted  of  the  crime  of 
throwing  a  caustic  chenrfcal,  to  wit,  carbolic 
acid,  upon  the  person  of  one  Lucille  Galla- 
gher with  the  Intent  to  injure  her  flesh  and 
disfigure  &er  body,  and  sentenced  to  an  in- 
determinate term  of  not  less  than  5  nor 
more  than  14  years  in  the  state  prison.  She 
has  appealed  from  this  judgment  and  the 
order  denying  her  a  new  trial. 

Among  other  defenses,  the  insanity  of  ap- 
pellant at  the  time  the  act  was  committed 
was  Interposed,  and  for  the  purpose  of  plac- 
ing the  law  of  this  defense  before  the  jury 
the  court  instructed  as  follows: 

"Tou  are  instructed  that  it  is  not  the  prov- 
ince of  the  jury  to  speculate  as  to  what  would 
be  the  result  in  case  the  defendant  is  found 
not  guilty  by  reason  of  insanity,  because  it  is 
the  duty  of  the  court  in  such  case,  if  it  believes 
the  insanity  yet  exists,  to  order  a  hearing  to 
pass  upon  that  question,  and  the  full  respon- 
sibility with  respect  to  that  is  upon  the  court. 

"I  instruct  you  that  the  law  recognizes  that 
insanity  is  a  disease  of  the  mind,  and  that,  as 
distinguished  from  earlier  times,  it  is  the  pol- 
icy of  the  law  that  diseases  of  the  mind  should 
be  treated  in  hospitals  for  the  insane,  as  dis- 
tinguished from  penal  institutions,  and  in  this 
case,  if  you  believe  from  the  evidence  submit- 


ted that  the  defendant  at  the  Um«  of  the  com- 
mission  of  the  act  chiarged  was  snftering  from 
a  disease  of  the  mind  to  such  an  extent  that 
it  controlled  her  will  and  compelled  the  com- 
mission of  the  act  charged,  then,  notwithstand- 
ing that  this  act  in  a  sane  person  would  b« 
punished  criminally,  it  will.be  your  duty  to  find 
the  defendant  not  guilty  by  reason  of  insanity." 

After  deliberating  several  hours,  the  jury 
returned  into  court  at  3 :10  p.  m.,  all  parties 
being  present,  and  the  following  proceedings 
were  had; 

"The  Court:  Gentlemen  of  the  jury,  have 
you  agreed  upon  your  verdict? 

"The  Foreman   (Mr.  Massing):     No. 

"The  Court:  Do  you  desire  some  further 
information? 

"The  Foreman  (Mr.  Massing) :  Yes.  The  in> 
formation  we  want  is  in  case  the  defendant 
not  guilty  by  reason  of  insanity,  we  come  to 
the  agreement,  would  the  defendant  be  put 
free? 

"The  Court:  Well,  that  Is  a  matter  that 
will  be  in  the  discretion  of  the  court. 

"The  Foreman:  I  think  that  is  all  we  want 
to  know. 

"The  Court:  Very  well.  You  may  retire, 
gentlemen." 

The  Jury  then  retired  for  further  consider- 
ation of  the  case,  and  at  4:30  p.  m.  of  the 
same  day  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged. 

Several  errors  are  assigned,  but  they  ead» 
raise  the  only  question  relied  on  by  appel- 
lant, which  Is  that  the  verdict  is  contrary 
to  law,  in  that  it  does  not  accord  with  the" 
foregoing  Instructions,  and  In  support  of  this 
view  It  Is  argued  that  the  question  asked  the 
court  by  the  foreman  of  the  Jury  when  It 
came  In  for  further  Instruction  shows  con- 
clusively that  the  Jury  had  agreed  that  appel- 
lant was  Insane  at  the  time  she  committed 
the  act  charged  against  her,  but  that  the 
answer  of  the  court  led  it  to  believe  tliat  if 
It  returned  a  verdict  of  not  guilty  because 
of  Insanity  appellant  might  be  allowed  to  go 
free;  that  the  jury's  conviction  that  she  was 
insane  at  the  time  entitled  her  to  an  ac- 
quittal,  regardless  of  whether  she  would  be 
put  free  even  though  insane,  and  its  failure 
to  follow  the  Instructions  in  this  respect  and 
return  a  verdict  in  accordance  with  its  con- 
victlon  was  a  disregard  of  its  duty. 

[1]  Appellant  cites  a  number  of  authori- 
ties to  show  that  the  jury  should  have  taken 
the  law  from  the  court  and  followed  it,  and 
that  its  failure  to  do  so  was  reversible  error. 
There  can  be  no  question  but  tliat  such  was 
its  duty,  whether  the  court  correctly  or  in> 
correctly  instructed  it,  for  this  court,  in  line 
with  the  holding  of  all  the  courts  on  the 
subject,  said  in  Pacific  Gas  &  Electric  Co.  t. 
Almanzo   (Ariz.)  198  Pac.  457,  that— 

"The  instruction,  although  erroneous,  was 
the  law  of  the  case  until  reversed,  and  should 
have  been  followed  by  the  jury,  even  though  in 
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doing  so  a  rerdict  which   accorded  with  its  tcame  to  the  o^Kwite  condnslon  ivould  not 
Ideas  of  right  could  not  have  been  returned.  Mustifjr  this  court  In  saying  that  the  Jury 


Under  onr  Bystem  of  Jury  trial  procedure  the 
Judge  of  the  court  determines  the  law  of  the 
case  and  the  jury  the  facts,  and  to  allow  the 
Jury  to  constitute  itself  the  Judge  of  the  law 
88  well  as  the  facts  would  violate  this  funda- 
mental principle." 

To  determine,  however,  whether  the  Jury 
failed  to  follow  the  court's  Instruction  as 
claimed  by  appellant,  it  would  be  necessary 
to  know  first  whether  It  had  reached  or 
agreed  upon  a  verdict  that  defendant  was 
mot  guilty  by  reason  of  Insanity  when  it 
came  Into  court  for  further  LnfomAtlon  and 
also  whether  Its  later  conviction  that  she 
was  guilty,  with  a  verdict  to  that  effect,  was 
brought  about  in  a  proper  way.  It  Is  dear 
from  the  statements  of  the  foreman  that  the 
Jury  was  considering  the  proposition  of  ap- 
pellant's sanity  and  perhaps  had  questioned 
It  seriously,  but  It  will  be  observed  that  In 
rei^  to  the  court's  query  as  to  whether  it 
had  agreed  upon  a  verdict  the  foreman, 
speaking  for  the  full  Jury,  answered',  "No." 
He  then  wanted  this  further  Information: 

"Tn  case  the  defendant  not  guilty  by  reason 
of  insanity,  we  come  to  the  agreement,  would 
the  defendant  be  put  free?" 

This  sentence  Is  not  complete,  yet  we  think 
It  fairly  imports  but  one  thing,  and  that  Is 
this:  In  case  the  Jury  come  to  the  agree- 
ment that  the  defendant  is  not  guilty  by 
reason  of  insanity,  would  the  defendant  be 
pat  free?  This  view  la  strengthened  by  the 
minute  entries  of  the  clerk  of  the  court  shown 
by  the  following: 

"Thereupon  the  court  makes  inquiry  of  the 
Jury  as  to  what  verdict  has  been  agreed  upon, 
whereupon  John  Massing,  one  of  the  jurors, 
states  to  the  court  in  effect  and  substance 
that  the  Jury  desires  to  know  if,  in  case  said 
Jury  returns  a  verdict  finding  the  defendant 
not  guilty  bv  reason  of  insanity,  whether  un- 
der Boch  drcnmstances  the  defendant  would  be 
set  free,  and  the  court  states  to  the  jury  that 
that  matter  would  be  left  to  the  discretion  of 
the  court,  and  it  appearing  that  the  jury  has 
not  yet  definitely  decided  upon  a  verdict,  the 
Jury  again  retires  in  charge  of  the  bailiffs,  W. 
A.  Murray  and  Jack  Morrison,  for  further  de- 
Uberation." 

We  think  the  language  of  the  foreman, 
fairly  Interpreted,  especially  In  view  of  his 
statement  that  a  verdict  had  not  been  agreed 
on,  cannot  be  given  the  meaning  appellant 
dalms  for  It.  What  the  Jury  ccmcluded  as 
to  her  sanity  must  be  gained  from  the  ver- 
dict Itself,  and  the  mere  fact  that  the  fore- 
man's remarks  indicate  that  the  Jury  was 
then  considering  this  question  seriously  does 
not  Justify  a  holding  that  it  bad  at  that  time 
a  definite  conviction  different  from  that  fin- 
ally reached.  But  even  if  it  then  had  the 
Tlew  contoided  for,  the  fact  that  it  finally 


had  not  followed  the  court's  Instruction  not 
to  speculate  as  to  what  the  result  of  an  ac- 
quittal would  be.  In  reaching  Its  final  ver- 
dict, because  through  argument  and  reason- 
ing Jurors  often  reach  conclusions  different 
from  those  entertained  by  them  when  they 
first  enter  the  Jury  room  or  even  after  they 
have  discussed  for  a  while  the  evidence. 
And  there  Is  nothing  In  the  record  showing 
that  It  did  not  reach  Its  verdict  In  this  way. 
No  error  appearing,  the  Judgment  Is  af- 
firmed. 

ROSS.  O.  J.,  and  FLANIOAN,  J,,  concur. 


(24  Ariz.  221) 

SOUTHERN  CASUALTY  CO.  V.  JOHNSON. 
(No.  1994.) 

(Supreme  Court  of  Arizona.    July  29,  1922.) 

1.  Insurance  «=>424  —  ADtomoblle  lasnrancs 
against  collision  does  not  cover  damages  from 
overturning  without  collision. 

A  policy  insuring  an  automobile  against  col- 
lision does  not  cover  damage  resulting  from  the 
overturning  of  the  automobile  when  it  ran  up 
onto  a  bank  alongside  the  road  and  overturned 
without  colliding  with  any  object. 

2.  Insurance  ^»424— Automobile  Inspranoe 
against  collision  covert  damages  from  upset 
caused  by  collision. 

A  policy  insuring  an  automoI>ile  against 
damage  by  collision  covers  damages  which  re- 
sulted when  the  automobile  overturned  if  the 
cause  of  the  upset  was  a  collision. 

3.  Insurance  ^=»424  —  Automobile  Insurance 
against  "ooHIslon"  with  vehicles  or  other  ob- 
jects Includes  oolllslon  with  embankment. 

Within  a  policy  insuring  an  automobile 
against  collision  with  vehicles  or  other  objects, 
"collision"  has  its  usual  meaning  of  striking 
together  or  striking  against,  and  the  policy  in- 
cludes the  case  of  an  automobile  striking 
against  any  other  object,  whether  that  object 
be  standing  or  in  motion,  under  the  exception 
to  the  rule  of  ejusdem  generis,  where  the  par- 
ticular term  includes  the  whole  genus,  as  does 
the  term  "vehicle,"  so  that  such  policy  author- 
izes recovery  for  a  collision  with  the  embank- 
ment alongside  the  road. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Colli- 
sion.] 

4.  Appeal  and  error  «=>I04I  (4) —  Permitting 
amendment  to  conform  to  proof  admitted 
without  objection  does  not  require  reversal 
unless  prejudicial. 

Even  if  it  was  error  to  admit  evidence  over 
the  objection  that  it  was  not  sustained  by  the 
allegations  of  the  complaint,  the  snlifeequent 
permission  to  amend  the  complaint  to  conform 
to  the  proof  so  amended  does  not  require  re- 
versal of  the  case  in  the  absence  of  a  showing 
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that  the  amendment  sarprised  or  prejudiced  de- 
fendant, in  view  o{  Civ.  Code  1013,  par.  422, 
proriding  that  all  pleadings  or  proceedings  may 
b«  amended  at  any  stage  of  the  action,  especial- 
ly where  no  claim  of  surprise  was  made  when 
the  amendment  was  allowed,  and  when  a  con- 
tinnance  was  later  granted  to  permit  defendant 
to  produce  further  testimony,  but  it  failed  to 
do  so. 

Appeal  from  Saperior  Court,  Santa  Cnu 
County;  W.  A.  O'Connor,  Judge. 

Action  by  X  F.  Johnson  against  the 
Southern  Casualty  Company  on  an  -automo- 
bile Insurance  policy.  Judgment  for  plain- 
tiff, and  defendant  appeals  from  the  Judg- 
ment, and  from  the  order  overruling  a  mo- 
tion for  new  triaL    AfiBrmed. 

Leslie  0.  Hardy,   of  Nogales,  for  appel- 
lant. 
S.  F.  Noon,  of  Nogalea,  for  appellee. 

McALISTBR,  J.  This  is  an  action  on  a 
policy  of  automobile  insurance  issued  to 
Bir  Singh  and  J.  F.  Johnson,  of  Nogales, 
Ariz.,  on  September  10, 1920,  by  the  Southern 
Casualty  Company,  upon  a  certain  seven- 
passenger  Hudson  car,  model  1920  "O,"  for 
the  sum  of  $3,000.  From  a  Judgment  for 
plaintiff  for  the  full  amount  prayed  for,  to- 
gether with  9460  statutory  damages,  1150 
attorney's  fee,  and  costs,  and  an  order  over- 
ruling'appellant's  motion  for  a  new  trial,  it 
has  brought  the  case  here  for  review. 

An  indorsement  that,  in  consideration  of 
an  additional  premium  of  $31,  the  policy  al- 
so covers  -damages  to  the  automobile  "by  be- 
ing in  accidental  collision  during  the  period 
Insured  with  any  other  automobile,  vehicle 
or  object,"  was  attached  to  the  jwllcy,  which 
contained  the  usual  provisions,  among  them 
being  me  stating  that  within  60  days  after 
loss  or  damage  the  assured  "shall  render  a 
statement  to  the  company,  signed  and  sworn 
to  by  said  assured,  stating  the  knowledge  and 
belief  of  the  assured  as  to  the  time  and  cause 
of  the  loss  and  damage,  the  Interest  of  the 
assured  and  of  all  others  in  the  property, 
the  amount  of  damage  and  the  amount 
claimed."  In  the  original  complaint,  upon 
which  appellee  went  to  trial,  neither  a  com- 
pliance with  this  provision  nor  a  waiver  of 
Its  terms  was  pleaded,  but  at  the  conclusion 
of  his  evidence  the  court  permitted  him  to 
amend  his  complaint  to  conform  to  his  proof. 
Introduced  over  objection,  that  appellant  bad 
waived  the  filing  of  the  proof  of  loss. 

The  first  two  assignments  challenge  the 
sufficiency  of  the  evidence  to  support  the 
finding,  and  the  Judgment  based  thereon, 
that  the  automobile  was  injured  by  being  In 
an  accidental  collision  with  the  canal  em- 
bankment It  appears  from  the  testimony 
that  the  car  was  sold  by  Johnson  to  Bir 
Singh,  and  $500  paid  on  the  purchase  price, 
both  parties  becoming  coinsurees  under  the 


policy,  fhongh  Bir  Stogfa  transferred  his  In- 
terest in  it  to  Johnson  before  suit  was  filed; 
that  Bir  Singh  drove  the  car  to  the  Imperial 
Valley,  Cal.,  where  it  was  to  be  used,  and 
that  within  two  weeks  thereafter,  to  wit, 
on  September  24th,  he  had  an  accident  while 
driving  along  the  highway  from  Brawley  to 
El  Centre,  in  that  state,  which  resulted  in 
the  car's  being  overturned  and  greatly  dam- 
aged ;  that  on  the  side  of  and  paralleling  the 
road  on  which  he  was  driving  is  the  embank- 
ment of  the  Brawley  main  canal,  which  is 
six  or  eight  feet  high,  and  made  of  earth  and 
other  material  taken  from  the  canal,  and 
that  the  highway,  according  to  custom  In 
that  valley,  consists  Of  two  parallel  roads, 
iMparated  by  a  raised  border,  so  that  one 
side  may  be  flooded  in  dry  seasons  without 
impairing  the  passability  of  the  other;  that 
Bir  Singh,  accompanied  by  one  Golab  Singh, 
was  driving  in  a  northeasterly  direction  from 
Brawley  on  the  road  to  the  right  and  next 
to  the  embankment,  when  a  car  driv^i  by  a 
Japanese  on  the  road  to  his  left  came  up 
from  the  rear,  but  before  overtaking  him 
crossed  over  to  the  road  on  which  he  was 
traveling  and  iMMsed  him,  and,  in  order  to 
prevent  being  run  into,  he  swerved  his  car, 
then  running  about  25  or  80  miles  an  hour, 
slightly  to  the  right.  At  this  point  the  con- 
tentions diverge,  appellant  claiming  that  the 
evidence  discloses  that  when  the  car  swerved 
to  the  right  it  ran  "upon  and  along  or  over 
the  embankment,  and  in  returning  to  the 
highway  upset  or  turned  over,  and  that  the 
injury  to  the  automobile  was  occasioned  by 
its  upsetting  or  turning  over,"  while  appellee 
contends  that  the  testimony  shows  that  It 
ran  into  the  embanlunent,  which  was  rough 
and  almost  perpendicular  at  this  point,  and 
was  overturned.  In  other  words,  It  is  ap- 
pellant's position  that  there  was  no  collision 
with  the  embankment,  but  rather  a  "running 
upon  and  along  or  over  it,"  resulting  in  the 
upsetting  and  overturning  of  the  car,  where- 
as appellee  claims  that  the  automobile  did 
collide  with  the  embankment,  and  that  the 
collision  was  tbe  cause  of  the  tip-over. 

The  court  found  the  fact  to  be  as  claimed 
by  appellee,  aiul  appellant  challenges  the  suf- 
ficiency of  the  testimony  to  support  this  find- 
ing, basing  Its  contention  upon  two  letters 
written  by  Bir  Singh  Just  after  the  accident 
and  an  affidavit  signed  and  sworn  to  by 
him  on  November  9th,  thereafter,  in  whldi 
language  is  used  Justifying  its  position.  But 
the  version  of  the  accident  accepted  by  the 
court  and  relied  on  by  appellee  to  support 
Its  finding  is  given  in  the  deposition  of  Bir 
Singh,  and  corroborated  in  certain  important 
particulars  by  the  testimony  of  several  other 
witnesses  who  arrived  at  the  scene  of  tb« 
accident  shortly  after  it  occurred,  and  whose 
depositions  describe  the  condition  of  the  car 
and  the  embankment  as  they  appeared  at 
that  time.    It  will  serve  no  useful  purpow 
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to  give  In  detail  the  conflicting  testimony  on 
this  point;  It  1b  suflSdent  to  say  that  nnder 
It  the  conrt  conld  have  come  to  either  con- 
dnslon,  that  there  was  or  that  there  was  not 
a  collision  with  the  embankment  which 
caused  the  npset  and  damage  to  the  car,  and 
the  finding  would  hare  had  substantial  sai>- 
port 

[1]  The  conclusion  reached,  therefore,  Is 
determinative  of  the  Insurer's  liability,  be- 
cause recovery  Is  songbt  solely  under  the 
provision  of  the  policy  rendering  the  insur- 
ance company  liable  for  damage  to  the  an- 
tomobile  "by  being  In  accidental  collision 
•  •  •  with  any  other  ♦  *  •  object," 
and  necessarily  a  finding  that  "the  automo- 
bile accidentally  collided  with  an  embank- 
ment of  earth,  •  •  *  and  as  a  resalt 
thereof  It  was  damaged,"  establishes  liabil- 
ity, while  a  finding  that  the  damage  resulted 
from  an  npeet  or  tip-over  caused  by  the  au- 
tomobile's being  run  "upon  and  along  or 
over"  an  inclining  embankment,  as  claimed 
by  appellant,  would  not,  according  to  the 
authorities,  bring  the  accident  among  those 
Insured  against,  for  the  reason  that  an  up- 
set and  collision  are  not  regarded  as  the 
same.  This  question  was  discussed  as  fol- 
lows by  the  Supreme  Court  of  Wisconsin  in 
Bell  v.  American  Insurance  Co.,  173  Wis. 
633,  181  N.  W.  733,  14  A,  L.  R.  179,  where 
the  testimony  disclosed  that  the  driver  of  an 
automobile  was  endeavoring  to  turn  his  car, 
and,  while  doing  so,  backed  It  upon  soft 
groimd  where  it  gradually  settled  and  tit^d 
over : 

"Whfle  it  Is  tme  that  inaorance  contracts 
should  be  construed  most  Btrongly  against  the 
insurer,  •  •  ♦  yet  they  are  subject  to  the 
same  roles  of  construction  applied  to  the  lan- 
gnage  of  any  other  contract.  It  is  a  funda- 
mental mie  [of  constraction]  that  the  language 
of  a  contract  is  to  l>e  accorded  its  popular  and 
usual  significance.  It  is  not  permissible  to  im- 
pute an  unnsnal  meaning  to  language  used  in 
a  contract  of  insurance  any  more  than  to  the 
language  of  any  other  contract.  The  incident 
causing  the  damage  to  the  automobile  here  in 
question  is  spoken  of  in  common  parlance  as 
an  npset  or  tip-over.  If  it  were  the  purpose 
to  insure  against  damage  resulting  from  such 
an  accident,  why  should  not  such  words,  or 
words  of  similar  import,  have  been  used?  We 
cannot  presume  that  the  parties  to  the  contract 
Intended  that  an  upset  could  be  construed  as  a 
collision  in  the  absence  of  a  closer  association 
of  the  two  Incidents  in  popular  understanding." 

To  the  same  efTect  are  the  following: 
Hoblad  y.  Western  Indemnity  Co.  (Cal.  App.) 
200  Pac.  750;  Stuht  et  ux.  v.  United  States 
FldeUty  &  Guaranty  Co.,  89  Wash.  03,  154 
Pac.  187. 

[2]  However,  an  upset  or  tip-over  resulting 
in  damage  may  itself  be  caused  by  a  colli- 
sion, and,  where  this  is  true,  the  Insurer  is 
Just  as  liable  under  an  "accidental  collision 
policy"  as  though  the  damage  had  resulted 


direcOy  fr<Mn  the  coUlsioD,  because  the  In- 
jury to  the  car  is  as  mncb  due  to  the  colli- 
sion, though  indirectly,  as  if  the  upset  had 
not  occurred.  Even  In  those  policies  con- 
taining a  provision  excluding  damage  result- 
ing from  collision,  due  wholly  or  in  part  to 
upsets,  a  recovery  cannot  be  defeated  where 
the  upset  is  the  result  of  a  collision.  14  R. 
C.  L.  1274;  Harris  v.  American  Casualty  Co., 
83  N.  J.  Law,  641,  86  Aa  194,  44  L.  R.  A.  (N. 
S.)  70,  Ann.  Cas.  1914B,  846.  Such  a  "policy 
does  not  mean  that  where  a  collision  has 
first  takra  place  there  can  be  no  recovery  be- 
cause as  the  result  of  the  oolUsion  the  ma- 
chine Is  upset."  Babbitt  on  Motor  Vehicles 
(2d  E3d.)  par.  788;  Dnlversal  Service  Co.  v. 
American  Insurance  Co.,  213  Mich.  623,  181 
N.  W.  1007,  14  A.  L.  R.  183. 

[S]  As  used  in  this  policy,  the  word  "colli- 
sion" has  its  usual  meaning  of  "striking  to- 
gether, or  striking  against,"  and  includes 
the  case  of  an  automobile  striking  against 
any  other  object,  whether  that  object  be 
standing  or  in  motion,  or  whether  it  be  an- 
other automobile,  vehicle,  some  similar  ob- 
ject, or  something  altogether  difTerent,  be- 
cause the  rule  of  ejusdem  generis  does  not 
apply,  but  rather  the  exception  to  it,  which 
gives  general  words  following  particular 
words  including  all  of  their  ola«^  a  meiining 
dlfTerent  from  that  of  the  spedflc  words.  As 
said  In  Bell  ▼.  American  Insurance  Co., 
supra: 

"By  the  rule  of  construction  known  as  ejus- 
dem generis,  geperal  words  following  particular 
words  are  limited  to  other  species  of  the  same 
genus.  'The  particular  words  are  presumed  to 
describe  certain  epedes  and  the  general  words 
to  be  used  for  the  purpose  of  including  other 
spedea  of  the  same  genus.  Tiie  rule  is  based 
on  the  obvious  reason  that  if  the  Legislature 
had  intended  the  general  words  to  be  used  in 
their  unrestricted  sense  they  would  have  made 
no  mention  of  the  particular  classes.'  Sb  Cyc. 
1120.  It  has  been  held  that  the  rule  does  not 
apply  where  the  specific  words  embrace  all 
objects  of  their  class  so  that  the  general  words 
must  bear  a  different  meaning  from  the  specific 
words  or  be  meaningless.  United  States  Ce- 
ment Co.  V.  Cooper,  172  Ind.  699,  88  N.  B. 
69.  We  think  the  reason  supporting  the  rule 
also  dictates  the  exception,  and  that  the  excep- 
tion applies  to  the  words  of  this  policy  provi- 
sion. Unless  the  word  'object'  as  here  used  be 
construed  as  including  an  object  of  a  different 
dass,  it  is  meaningless,  as  the  term  'vehicle,' 
it  seems  to  ns,  includes  every  species  within 
the  genus.  We  are  disposed  to  construe  this 
provision  as  suffidently  broad  to  indade  a  col- 
lision with  objects  other  than  automobiles  or 
vehides." 

[4]  The  complaint  had  failed  to  plead 
either  a  compliance  with  the  provision  of  the 
policy  requiring  appellee  to  render  the  com- 
pany, within  60  days  after  loss  or  damage, 
verified  proof  of  the  same,  or  facts  show- 
ing a  waiver  of  it,  yet  evidence  of  the  latter 
was  received  during  the  trial,  over  appel- 
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lanf  B  objection  that  tbere  was  not  in  appel- 
lee's pleading  any  allegation  upon  which  to 
base  It,  and  at  the  conclusion  of  hla  testi- 
mony be  was  permitted  to  amend  his  com- 
plaint to  conform  to  this  proof,  which  dis- 
closed that  the  agent  of  the  company  at 
Xogales,  Ariz.,  who  had  written  the  policy, 
one  J.  C.  Barnes,  and,  through  him,  the  com- 
pany itself,  had  been  notified  of  the  accident 
immediately  after  it  occurred,  and  that  ap- 
pellee was  told  by  blm  soon  thereafter  that 
the  company  was  working  on  the  adjust- 
ment, and  that  it  would  not  be  necessary  for 
blm  to  file  proof  of  loss,  or,  to  use  the  lan- 
guage of  appellant's  counsel,  "it  cannot  be 
disputed  that  J.  O.  Barnes,  the  local  agent  of 
appellant,  gave  appellee  to  understand  that 
the  making  and  filing  of  the  proof  of  loss,  as 
provided  by  '  the  policy,  would  not  be  re- 
quired." The  objection  is  not  to  the  suf- 
ficiency of  the  evidence  to  prove  a  waiver, 
but  to  the  action  of  the  court  in  permitting 
an  amendment  to  conform  to  proof  errone- 
ously admitted  because  not  founded  upon 
any  averment  in  the  complaint  and  season- 
ably objected  to  upon  this  ground.  There 
are  a  numl)er  of  authorities  upholding  this 
view.  See  Mendenhall  v.  Harrisburg  Water 
Co.,  27  Or.  38,  30  Pac.  399,  and  31  Oyc.  452, 
with  citations  in  the  note.  There  is  no 
claim,  however,  that  by  permitting  the 
amendment  appellant  was  surprised,  prej- 
udiced, or  deprived  of  any  defense,  but 
merely  that  an  abstract  rule  of  procedure 
was  not  followed.  In  a  situation  of  this 
kind  the  following  language  of  the  Sui«eme 
Court  of  Kansas  in  Snider  v.  Windsor,  77 
Kan.  67,  83  Pac.  600,.  applies  with  force: 

"If,  however,  we  should  concede  that  the  al- 
lowance of  the  amendment  was  technically  er- 
roneous, still  the  substantial  rights  of  the  de- 
fendants were  not  affected  thereby.  The  issae 
between  the  parties  appears  to  have  been  fully 
and  fairly  tried,  end  no  complaint  is  made  of 
the  final  result.  In  this  situation  the  language 
of  Mr.  Justice  Burch  in  Hopkinson  v.  Conley, 
75  Kan.  65,  88  Pac.  549,  is  pertinent:  'If  it 
be  conceded  that  the  rules  of  procedure  have 
been  violated  ia  this  case  the  judgment  cannot 
for  that  reason  alone  be  overturned.  The  Leg- 
islature has  enjoined  upon  this  court  the  duty 
of  looking  beyond  defects  and  errors  in  plead- 
ings and  proceedings  to  ascertain  if  they  did  in 
fact  affect  the  substantial  rights  of  the  party 
complaining  of  them.  Fixed  rules  are  to  be 
observed  and  enforced,  but  not  merely  for  the 
purpose  of  vindicating  them.  Harm  must  re- 
sult from  a  wrong  decision  or  it  cannot  l>e  re- 
versed. "The  court  in  every  stage  of  action, 
must  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party;  and  no 
judgment  shaU  be  reversed  or  effected  by  rea- 


son of  such   error  or  defect"    Code,   |  140; 
Gen.  Stat  1901,  {  4S74.'" 

See  the  following:  Jordan  v.  Greig,  33 
Colo.  360,  80  Pac.  1045;  Louisville  &  S.  I. 
Traction  Co.  v.  Lottich,  69  Ind.  App.  426.  106 
N.  B.  903;  Guldery  v.  Green,  95  Cal.  630,  30 
Pac.  786;  Seely  v.  Stoltz'a,  Inc.,  32  CaL  App. 
468,  163  Pac.  681;  FUe  v.  Conzelmann,  106 
Kan.  345,  187  Pac.  878;. Bishop  v.  Baisley,  28 
Or.  119,  41  Pac.  936;  Wolf  v.  Wolf,  88  Kan. 
20S.  128  Pac.  374 ;  Firebaugh  v.  Burbank. ' 
121  CaL  186,  53  Paa  560. 

The  statutes  of  Arizona  are  very  liberal 
on  the  amendment  of  pleadings.  Paragraidi 
422,  Revised  Statutes  of  1913,  provides 
that— 

"All  pleadings  or  proceedings  may  upon  leave 
of  the  court  be  amended  at  any  stage  of  the 
action  witliin  such  time  as  the  court  may  pre- 
scribe." 

And  this  court  said  in  Baker  v.  Maseeh,  20 
Ariz.  201,  179  Pac.  53,  that  In  this  state  "it 
is  common  practice  to  allow  amendments  to 
conform  to  the  proofs  at  any  stage  of  the 
proceedings."  It  is  a  matter  largely  with- 
in the  discretion  of  the  trial  court,  and,  un- 
less it  clearly  appears  that  there  has  been 
an  abuse  of  this  discretion,  it  is  not  the 
province  of  this  court  to  interfere.  Consoli- 
dated Canal  Co.  v.  Peters,  5  Ariz.  80,  46  Pac. 
74;  Gartlan  v.  C.  A.  Hooper  &  Co.,  177  Cal. 
414,  170  Pac.  1115.  What  prompted  the 
court  to  admit,  under  the  circumstances,  the 
evidence  complained  of  does  not  appear ;  but, 
having  received  it,  and  tin  consequence  of  its 
import  learned  that  a  correct  determination 
of  the  issues  could  not  be  had  without  a 
pleading  upon  which  to  base  it,  there  was  no 
error  in  permitting  an  amendment  having 
that  effect. 

"Granting  an  amendment  during  the  progress 
of  the  trial  is  not  prejudicial  where  there  was 
no  claim  of  surprise  and  no  continuance  was 
asked  for."    4  C.  J.  945. 

See  Kanner  v.  Startz  (Tex.  Olv.  App.)  203 
S.  W.  603,  above;  Steketee  v.  Waters.  193 
Midi.  177,  ISO  N.  W.  368.  No  daim  <rf  rar^ 
prise,  however,  was  made  when  the  amend- 
ment was  allowed,  but  a  continuance  was 
asked  for  and  granted  for  a  period  of  ten 
days,  after  the  evidence  was  all  in,  to  permit 
appellant  to  produce  further  testimony. 
None,  however,  was  introduced,  and  the  case 
was  decided  on  the  facts  already  before  the 
court. 

No  error  appearing,  the  judgment  is  af- 
firmed. 

ROSS,  0.  J„  and  FLANIGAN,  J,,  eoncof. 
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(Supreme  Court  of  Colorado.     April  3,  1922. 
Rehearing  Denied  Joly  3,  1922.) 

1.  Divorce  «=>245( I)— Equity  may  modify  alU 
mony  deoree  whoii  obanged  tdrcomstanees 
make  It  necessary. 

A  court  of  equity  by  virtue  of  its  cenersl 
powers  lias  authority  to  modify  a  decree  rela- 
tive to  alimony,  when  changed  circamstances 
make  it  just  and  necessary. 

2.  Divorce  «=a234--Wliere  divorce  decreed  In 
eonnty  iwnrt,  sustaining  demurrer  to  oom- 
plaint  for  $20,000  alimony  In  district  conrt 
error. 

Where  divorce  was  granted  in  the  county 
conrt  and  the  wife  decreed  possession  of  a 
honse  for  life,  in  her  subsequent  action  in  the 
district  court  for  alimony,  alleging  that  defend- 
ant to  induce  her  to  consent  to  the  decree  con- 
cealed from  her  that  he  was  owner  of  a  ranch 
and  other  property  valued  at  $50,000,  and  that 
the  proper  award  to  her  would  be  $20,000,  and 
that,  since  the  decree  was  entered  tn  the 
county  court,  in  which  jurisdiction  was  limited 
to  $2,000,  she  was  unable  to  have  the  decree 
modified  by  a  proceeding  in  that  court,  the  dis- 
trict court  had  power  to  give  relief,  and,  it 
being  impossible  to  transfer  the  case  from  the 
county  court,  it  was  error  to  sustain  a  demur- 
rer to  the  complaint  for  want  of  jurisdiction. 

Department  1. 

Error  to  the  District  Court  of  Morgan 
County:   L.  C.  Stephenson,  Judge. 

Action  by  MahAla  E.  Jewel  against  James 
E.  Jewel.  From  Judgment  sustaining  de- 
murrer to  the  complaint,  plaintiff  brings  er- 
ror. Reversed  and  remanded,  with  direc- 
tions. 

Cocn,  Mallory  &  Paynter,  of  Ft  Morgan, 
for  plaintiff  In  error. 

James  B.  Jewel,  of  Ft  Morgan,  pro  se. 

TELLER,  J.  The  plalntiS  in  error  began 
a  suit  in  the  district  court,  and  by  her  com- 
plaint alleged  that  she  and  the  defendant 
were  married  In  1871  and  were  divorced  on 
August  6,  1914.  The  divorce  was  obtained 
In  a  suit  in  the  county  court  begun  by  the 
defendant  In  arot,  and  In  which  the  plain- 
tiff In  error  filed  a  cross-complaint;  the 
divorce  was  granted  upon  the  cross-com- 
plaint The  decree  gave  to  plaintiff  In  error 
possession  during  life  ot  a  large  house  In  Ft. 
Morgan,  Colo.,  In  which  the  complaint  alleges 
plalntift  had  lived  during  the  succeeding 
years  and  supported  herself  and  defendant's 
daughter  by  renting  rooms  in  said  house. 

The  complaint  further  alleged  that  the 
plaintifl  was  of  the  age  of  67  years,  a  chronic 
sufferer  from  Brlght's  disease,  and  with  vi- 
tality so  impaired  that  she  was  unable  to  do 
the  work  necessary  for  the  care  of  said 
house;  that  she  has  no  other  source  of  In- 
come;  that  she  has  been  compelled  to  pay 
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$1,000  to  reduce  a  mortgage  on  the  property 
to  prevent  foreclosure,  and  that  she  is  un- 
able to  support  herself  on  the  alimony  al- 
lowed her  by  said  decree;  that  the  defend- 
ant has  an  income  from  the  practice  of  law, 
and  is  i)osses8ed  of  considerable  real  estate 
In  Morgan  county  and  elsewhere,  and  is 
worth  approximately  $50,000,  over  and  above 
all  debts  and  liabilities;  that  the  plaintiff, 
during  the  entire  married  life  of  43  years, 
kept  roomers  and  tioarders  and  earned  con- 
siderable sums  of  money,  which  she  con- 
tributed to  the  joint  fund ;  that  the  defend- 
ant, In  order  to  Induce  her  to  consent  to  the 
decree,  concealed  from  her  the  fact  that  he 
was  the  owner  of  a  ranch  of  the  value  of 
$.'$0,000.  She  further  alleges  that  a  fair  and 
proper  award  to  her  by  way  of  alimony  from 
the  estate  of  the  defendant  would  be  $20,000 ; 
that  by  reason  of  the  fact  that  the  decree 
was  entered  in  the  county  court.  In  which 
the  Jurisdiction  is  limited  to  $2,000,  she  is 
unable  to  have  said  decree  modified  by  a 
proceeding  in  that  court.  Wherefore  she 
prays  judgment  for  alimony  in  the  said  sum 
of  $20,000  and  for  other  equitable  relief,  etc. 

A  demurrer  was  filed  to  the  complaint,  al- 
leging that  the  district  court  had  no  Juris- 
diction to  modify  the  decree  of  the  county 
court ;  that  the  complaint  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
that  it  is  barred  by  lapse  of  six  months  from 
the  granting  of  the  divorce.  The  demurrer 
was  sustained,  and  the  cause  is  now  before 
us  for  review  on  error. 

[1]  That  a  court  of  equity  by  virtue  of  Its 
general  powers  has  authority  to  modify  a 
decree  relative  to  alimony,  whpn  changed  cir- 
cumstances make  It  Just  and  necessary,  is 
asserted  by  this  court  In  Stevens  v.  Stevens, 
31  Colo.  188,  72  Pac.  1060. 

[2]  The  complaint  states  facts  which,  if  es- 
tablished, would  fully  justify  a  judgment  In 
favor  of  the  plaintiff.  This  is  not,  as  defend- 
ant in  error  supposes,  an  attempt  to  modify 
the  decree  of  the  county  conrt ;  it  is  an  In- 
dependent suit  presenting  equitable  grounds 
for  relief,  and  the  authorities  cited  by  de- 
fendant in  error  are  not  in  point  That  the 
county  court  would  not  have  Jurisdiction  be- 
cause of  the  amount  involved  cannot  be  dis- 
puted, and,  unless  equity  can  give  relief  In  an 
independent  proceeding  in  the  district  court 
there  would  be  no  relief  possible  to /the  plain- 
tiff. If  it  Is  true,  as  plaintifl  alleges,  that 
she  aided  largely  in  accumulating  the  prop- 
erty now  held  by  the  defendant,  it  would  be 
intolerable  that  she,  having  become  unable 
by  virtue  of  age  and  sickness  to  support  her- 
self, and  the  defendant  still  having  this  prop- 
erty, should  not  be  entitled  to  a  reasonable 
support  out  of  It 

As  to  the  power  of  the  district  court  to 
give  relief  In  a  case  of  this  kind  we  have  no 
question ;   it  being  impossible  to  transfer  the 


^=»For  other  case*  aea  «ame  topic  and  KBT-MDMBBR  In  all  K*r-Numb«r«d  Otgasts  sod  Indexn 


Digitized  by 


Google 


992 


207  PACIFIC  REPORTEB 


(Colo. 


ease  froin  the  connty  court  to  the  district 
court,  and  thus  allow  the  question  to  be 
litigated  in  the  original  proceeding.  The  dis- 
trict court  erred  In  sustaining  the  demurrer. 
The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  for  fuiv 
ther  proceedings  in  harmony  with  the  Tiewa 
hertibi  expressed. 

AIXiEN  and  BAIUBT,  JJ,,  concur. 


(71  Colo.  499) 

RUDE  0t  al.  Y.  WAGMAN  at  al.    (No.  10285.) 

(Supreme  Court  of  Colorado.     June  B,  1922. 
Rehearing  Denied  July  S,  1822.) 

Corporations  «s>2l  I  (3)— Minority  atockhaider 
eannot  sue  to  redress  or  prevent  Injaries  to 
the  eorporatloa  withont  showing  why  oorpo- 
ration  has  not  brought  or  cannot  bring  action. 

Where  in  a  suit  by  a  minority  stockholder 
to  prevent  or  redress  alleged  injuries  to  the 
corporation  the  bill  fails  to  show  why  the  cor- 
poration has  not  brought  or  conld  not  bring  an 
action  for  the  same  purposes,  the  suit  cannot 
be  entertained  nor  a  receiver  appointed  by  a 
court  of  equity  so  as  to  take  the  management 
of  the  corporation  from  ita  directors  and 
stockholdera. 

Error  to  District  Court,  City  and  (bounty 
at  Denver;   Clarence  J.  Morley,  Judge. 

Action  by  Abner  Wagman  against  the  Mar- 
shall Coal  Company  and  others.  From  a 
judgment  fOr  plaintiff,  defendants  I.  Rude 
and  others  bring  error  and  ask  for  a  super- 
sedeas. Judgment  reversed  and  remanded, 
and  supersedeas  denied. 

J.  R  Robinson,  of  Denver,  for  plaintiffs 
In  «rror. 

WlUlam  B.  Dickson,  of  Denver,  for  de- 
fendants in  error. 

WHITFORD,  J.  This  action  was  institut- 
ed by  Abner  Wagman,  Plaintiff,  ▼.  Marshall 
Coal  Company,  I.  Rude,  Utto  Hasbach,  and 
N.  Weinberg,  Defendants.  The  defendants 
Rude  and  Weinberg  were  minority  stock- 
holders of  the  defendant  corporation. 

The  complaint  alleged  tliat  the  plalntlfl 
"brings  tills  action  as  president  and  a  di- 
rector of  the  company  and  as  a  stockholder 
and  as  a  creditor  for  and  on  his  own  behalf, 
and  on  bcAialf  of  all  other  creditors  and 
stocdcholders."  The  prayer  was  for  the  ap- 
pointment of  "a  receiver  to  take  charge  of 
the  property  and  assets  of  the  defendant  the 
Marshall  Coal  Company  for  the  purpose  of 
preserving  and  protecting  the  same  from  the 
waste  and  depreciation,  Injury  and  damage 
now  resulting  through  the  wrongful  acts  of 
the  Individual  defendants,"  and  for  an  In- 
junctipn  against  the  individual  defendants, 
and  for  an  accounting  between  the  three  in- 


dividual defendants  and  Oie  defendant  coal 
company,  and  for  costs  and  general  relief. 
The  three  individual  defendants  Interposed 
a  genial  demurrer  to  the  complaint  on  the 
grounds  that  the  facts  therein  alleged  were 
insuffldent  to  entitle  the  plaintiff  to  an  in- 
junction, or  to  the  appointment  of  a  receiver 
of  the  defendant  company.  The  demurrer 
was  overruled,  and  after  answers  filed  and  a 
hearing,  a  receiver  was  appointed.  To  re- 
view that  order  defendants  bring  error  and 
ask  for  a  supersedeaa  The  demurrer  should 
have  been  sustained.  The  averments  of  the 
bill  are  Insuillcient  to  give  the  plaintiff  as  a 
stockholder  a  sutHcient  status  to  maintain 
the  action.    It  is  elementary  that: 

"The  right  of  a  stodholder  to  sue  in  equity 
to  prevent  or  redress  injuries  to  the  corpora- 
tion, depends  upon  his  inability  to  obtain  re- 
lief through  the  corporation  or  its  officers. 
The  right  to  sue  is  primarily  in  the  corpora- 
tion; and  in  order  that  a  stockholder  may  sue 
in  his  own  name,  he  must  show  in  his  biU  or 
complaint  that  he  has  made  every  reasonable 
effort  to  obtain  relief  within  and  through  the 
corporation  by  requesting  the  directors  or 
other  officers  to  sue  or  take  other  proper  steps, 
and,  on  their  refusal  to  do  so,  by  applying  to 
the  stockholders;  or  elae  he  must  show  that 
such  a  request  and  application  would  be  use- 
less because  the  directors  and  majority  of  the 
stockholders  are  themselves  guilty  of  the 
wrongs  complained  of,  or  because  the  directors 
refuse  to  act,  or  are  guilty  of  the  wrongs,  and 
there  is  no  time  or  power  to  call  a  meeting 
of  the  stockholders,  or  because  the  majority 
of  the  stockholders  are  parties  to  or  approve 
the  wrongs.  Withont  such  a  showing  as  this, 
a  bill  or  complaint  by  a  stockholder,  where  the 
injury  is  to  the  corporation,  is  demurrable.'* 
C^ark  and  Marshall  on  Corporations,  1 543. 

There  was  an  entire  absence  of  these  es- 
sential allegations  in  the  bill  which  were 
necessary  to  establish  the  right  of  the  plain- 
tiff to  maintain  the  suit  No  showing  what- 
ever was  made  why  the  corporation  did  not 
or  could  not  bring  the  action  to  prevent  or 
redress  any  su^Msed  injuries  to  the  corpora- 
tion. Without  such  a  showing  a  court  at 
equity  cannot  appoint  a  receiver  at  the  suit 
of  a  minority  stockholder,  and  thus  take  the 
management  of  the  corporation  out  of  the 
hands  of  its  directors  and  stockhcrfders.  even 
for  a  limited  time. 

The  supersedeas  will  be  denied,  and  tbe 
Judgment  Is  reversed,  and  the  cause  la  re- 
manded to  the  court  below,  with  directions  to 
require  the  receiver  to  deliver  the  poaaesBiaa 
of  all  the  property  and  assets  received  17 
him  as  such  receiver  to  the  person  tram 
whom  he  acquired  such  possession,  and  to 
discharge  the  receiver  and  to  diamlaa  tbe 
complaint 

Superedeas  doiied;  Judgment ) 
remanded, 

TELLER  and  DENISON,  33^ 
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QAS  PRODUCTS  CO.  v.  RANKIN.  Atty.  Oen., 
•tal.    (No.  5031.) 

<  Supreme  Court  of  Montana.  May  18,  1922. 
On  Motion  for  Rehearing,   July  3,  1022.) 

1.  Property  «=a7— "Land"  defined. 

The  word  "land"  includes,  not  only  the 
surface  of  the  earth,  but  everything  under  or 
oyer  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrosen,  First  and  Second  Series,  Laud.] 

2.  Common  law  «=93— "Commoa  law"  dofiaed. 

The  common  law  of  Blngland  means  that 
body  of  Jurisprudence  as  applied  and  modified 
by  the  courts  of  this  country  np  to  the  time  it 
became  a  rule  of  decision  in  the  commonwealth. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mon Law.]  . 

3.  COBStltatlonal  law  ^»296(l)— Gas  «=>2— 
Statutoa  llmltiag  us*  of  natural  gas  held  a 
taklni  of  property  without  due  process  of 
law;    "ownership." 

In  view  of  Const,  art  3,  §  3,  making  the 
right  to  acquire  and  possess  property  an  in- 
alienable right  and  Rev.  Codes  1921,  i  6722, 
providing  that  real  property  is  covered  by  the 
law  of  the  state  except  where  the  title  is  in 
the  United  States,  section  6663,  defining  own- 
ership to  be  the  right  of  one  or  more  persons 
to  possess  and  use  it  to  the  exclusion  of  oth- 
ers, section  6770,  providing  that  a  landowner 
in  fee  has  the  right  to  the  surface  and  every- 
thing permanently  situated  beneath  or  above 
it  and  section  6672,  adopting  the  comm(m  law 
of  Bnj^and  which  recognizes  ownership  of  the 
surface  owner  in  minerals,  sections  3650  to 
3662,  inclusive,  prohibiting  burning  natural  gas 
from  natural  gas  wells  so  as  to  prevent  the 
heat  therein  contained  from  being  fully  and 
actually  applied  and  used  for  other  manufac- 
turing purposes  or  domestic  pnriKMes,  are 
unc(ni8titntional  as  a  deprivation  of  property 
without  due  process  of  law  within  the  prohibi- 
tion of  the  Fonrteenth  Amendment  and  Const 
art  3,  {  27. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Own- 
ership.] 

4.  Mines  and  minerals  9=348— Petroleum  and 
■as  are  part  of  realty  as  long  as  they  remain 
In  the  ground. 

The  general  rule  is  that  both  petroleum  and 
gas  as  long  as  they  remain  in  the  ground  are 
a  part  of  tiie  realtr,  and  belong  to  the  owner 
of  the  land  as  long  as  they  are  on  it  or  in  it 
or  snbjeet  to  his  control,  and  when  they  es- 
cape and  go  into  other  land  and  come  into  an- 
other's control,  the  title  of  the  former  owner 
is  gone,  and  when  produced  on  the  surface  they 
Become  personal  property'  and  belong  to  the 
owner  of  the  well. 

5.  Eminent  domain  <=»2(l)— Depriving  own- 
er of  surface  of  right  to  reduce  gas  uaderly- 
Inf  land  to  possession  Is  a  "taking  of  private 
properly." 

Denying  the  owner  of  the  surface  the 
right  to  reduce  gas  underlying  his  land  to  pos- 
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session  is  a  "taking  of  private  property"  with- 
in the  prohibition  of  Const  art  3,  §  14,  pro- 
hibiting taking  private  property  for  public  use 
without  first  making  Jiut  compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  TaUng.] 


6.  Constitutional  law  9=348— Every  Intendment 
In  favor  of  aot  will  be  made,  unless  Its  un- 
constitutionality appears  beyond  a  reason- 
able doubt. 

The  constitotionality  of  an  act  is  presumed, 
and  every  intendment  in  its  favor  will  be  made 
unless  its  unconstitutionality  appears  beyond 
a  reasonable  doubt 

On  Motion  for  Rehearing. 

7.  Appeal  and  error  9=>833(5)— New  member 
of  court  will  not  partake  In  consideration  of 
motion  for  rehearing. 

Where  a  case  is  decided  by  a  bare  majority 
of  the  court  a  new  member  will  not  partake 
in  deciding  a  motion  for  a  rehearing,  where  to 
do  so  would  require  passing  on  the  case  on  its 
merits  as  disposed  of  on  the  original  hearing, 
and  his  decision  on  the  motion  for  rehearing 
might  have  the  effect  of  reversing  the  prior 
determination  of  the  case. 

Cooper  and  Holloway,  JJ.,  dissenting. 

Appeal  from  District  Court  Lewis  and 
Clark  County;  A.  J.  Horsky,  Judge. 

Suit  by  the  Gas  Products  Company  against 
Wellington  D.  Rankin,  Attorney  General,  and 
another.  From  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Gunn,  Rascfa  ft  HaU,  of  Helena,  for  appel- 
lant 

W.  D.  Ranldn,  Atty.  Gen.,  and  D.  R. 
Toung,  of  Baker,  for  respondents. 

QALES,  3.  This  la  an  action  In  Injuncy 
tloB,  Involving  solely  the  question  of  the  con- 
stitutionality of  chapter  125  of  the  Laws  of 
1921.  On  defendants'  motion.  Judgment  on 
the  pleadings  was  granted  and  entered.  The 
appeal  is  from  the  Judgment 

The  purpose  of  the  suit  is  to  enjoin  the 
defendants  from  enforcing  or  attempting  to 
enforce  the  statute,  which  provides  in  part 
aa  follows: 

"Section  1.  The  use,  consumption  or  burning 
of  natural  gas  taken  or  drawn  from  any  nat- 
ural gas  well  or  wells,  or  borings  from  which 
natural  gas  is  produced  for  the  products  where 
such  natural  gas  is  burned,  consumed  or  other- 
wise wasted  without  the  heat  therein  contained 
being  fully  and  actually  applied  and  utilized 
for  other  manufacturing  purposes  or  domestic 
purposes  is  hereby  declared  to  be  a  wasteful 
and  extravagant  use  of  natural  gas  and  is  here- 
by declared  to  be  unlawfuL 

"Sec.  2.  No  person,  firm  or  corporation  hav- 
ing the  possession  or  control  of  any  natural 
gas  well  or  wells,  except  as  herein  provided,  or 
borings  from  which  natural  gas  is  produced, 
whether  as  a  contractor,  owner,  lessee,  agent 
or  manager,  shall  use,  sell,  or  otherwise  dis- 
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pose  of  natoral  gu,  the  prodact  of  any  such 
well  or  wcOb,  or  borings  for  the  purpose  of 
manDfactarlnK  or  produdng  carbon  or  other 
resultant  prodncts  from  the  burning  or  con- 
amnption  of  snch  natural  gas,  without  the  heat 
therein  contained  being  fully  and  actually  ap- 
plied and  uUlized  for  other  manufacturing  pur- 
poses or  domestic  purposes. 

"Sec.  3.  Any  person,  firm  or  corporation  vio- 
lating any  of  the  provisions  of  this  act  shall 
be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred 
dollars  ($100.00)  or  more  than  one  thousand 
dollars  ($1,(X)0.(>0)  for  each  offense  and  each 
and  every  day  in  which  any  person,  firm  or 
corporation  shall  violate  any  of  the  provisions 
Jiereof  shall  constitute  a  separate  offense  here- 
under and  subject  the  offender  to  the  i>ena]ty 
hereby  provided."  Sections  3550  to  35^2,  inc., 
R.  C.  M.  1921.     • 

It  appears  that  the  plaintiff  Is  a  Soutb 
Dakota  corporation,  legally  and  regularly  do- 
ing business  in  Montana ;  tbat  it  owns  in  fee 
250  acres  of  land  in  Fallon  connty,  upon 
wbidi  there  are  gas  wells  producing  gas  by 
natural  flow  in  merchantable  quantities; 
tbat  prior  to  tbe  enactment  of  this  statute 
the  plaintiff  erected,  owned,  and  operated, 
and  now  owns  and  operates,  a  factory  for  the 
manufacture  of  carbon  black  from  natural 
gas  derived  from  its  wells,  which  are  located 
m,  miles  from  the  town  of  Baker :  that  tbe 
factory  consists  of  32  fireproof  buildings,  to- 
gether with  packing  houses,  warehouses,  con- 
veying and  packing  machinery,  machine 
shops,  tanks,  and  other  buildings,  machinery 
and  equipment,  covering  several  acres  of 
ground,  in  tbe  construction  and  erection  of 
which  the  plaintiff  has  expended  over  $200,- 
000.  The  constitutionality  of  the  act  is  at- 
tacked as  violative  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
In  tliat  it  deprives  the  plaintiff  and  others  of 
liberty  and  property  without  due  process  of 
law,  and  denies  to  the  plaintiff  and  others 
the  equal  protection  of  tbe  laws ;  tbat  it  vio- 
lates tbe  provisions  of  section  10  of  article  1 
of  the  (Constitution  of  tbe  United  States,  in 
that  it  impairs  the  obligation  of  contracts; 
and  further,  that  it  i>  contrary  to  eqni^  and 
good  conscience  and  to  the  letter  and  spirit 
of  tbe  Constitution  of  tbe  state  of  Montana. 

Were  we  content  to  accept  tbe  views  ex- 
pressed by  tbe  Supreme  Court  of  the  United 
States  as  the  mle  of  property  rights  in  this 
state,  our  task  in  determining  the  questions 
presented  would  be  comparatively  easy. 
However,  tbe  danger  of  establishing  such  a 
principle  in  this  state  is  apparent,  and  al- 
though we  entertain  the  very  highest  regard 
and  respect  for  the  decisions  of  tbe  Supreme 
Conrt  of  tbe  United  States,  we  do  not  feel 
constrained  to  follow  blindly  its  determina- 
tions affecting  the  rights  of  our  citizens,  es- 
pecially in  view  of  our  own  constitutional 
guaranties.  Tbe  act  In  question  is  the  same 
as  tbe  statute  of  Wyoming,  considered  in  the 


case  of  Walls  v.  Midland  (Carbon  Co.,  decided 
by  the  Supreme  Cioart  of  tbe  United  SUtea 
December  13,  1920  (254  U.  S.  300,  41  Sup. 
C!t.  118,  65  L.  Ed.  276),  except  tbat  tbe  Wyo- 
ming statute  (Laws  1919,  c.  125)  applies  only 
to  gas  wells  or  sources  of  supi^y  of  natural 
gas  "located  within  ten  miles  of  any  incor- 
porated town  or  industrial  plant"  In  tbat 
case  the  validity  of  the  Wyoming  statute  was 
sustained,  (Jblef  Justice  White,  Mr.  Justice 
Vandevanter,  and  Mr.  Justice  McBeynolds 
dissenting.    Tbe  court  in  tbe  opinion  said: 

"The  question  In  the  case  is,  as  we  have  said, 
whether  the  legislation  of  Wyoming  is  a  valid 
exercise  of  the  police  power  of  the  state,  and 
brings  into  comparison  the  limita  of  the  power 
as  against  the  asserted  rigbta  of  propertr — 
whether  the  legislation  is  a  legal  conservation 
of  the  natural  resources  of  the  state,  or  an 
arbitrary  interference  with  private  rights. 
Contentions  of  this  kind  have  been  before  tbia 
court  in  other  cases,  and  their  discufssions 
and  dedsions  have  materiality  here.  We 
mean,  not  discussions  or  decisions  on  the  po- 
lice power  in  the  abstract  or  generality,  bnt 
discussions  and  decisions  involving  conditions 
and  principles  pertinent  to  the  present  case. 

"It  will  be  observed  that  the  act  under  re- 
view does  not  prohibit  the  use  of  natural  gaa 
absolutely.  It  prohibits,  or,  to  use  its  words, 
declares  it  to  be  a  'wasteful  and  extravagant 
use  of  natural  gas,'  when  it  is  burned  or  con- 
sumed 'without  the  heat  therein  contained  be- 
ing fully  and  actually  applied  and  utilized  for 
other  manufacturing  purposes  or  domettie 
purposes.'  But  not  even  that  nnlimitedly,  but 
only  when  the  'gas  well  or  source  of  supply  ia 
located  within  ten  miles  of  any  incorporated 
town  or  industrial  plant.'  Such  is  the  prohibi- 
tion upon  the  user  or  consumer.  There  ia  a 
prohibition  upon  the  owner  or  lessee  of  wella 
within  the  designated  distance  from  a  town  or 
industrial  plant  to  sell  or  dispose  of  the  gaa 
except  under  the  specified  conditions  'for  tbe 
purpose  of  manufactoring  or  prodndng  carbon 
or  other  resultant  products.'  There  are  two 
elements,  therefore,  to  be  considered:  (1) 
Tbe  distance  of  the  wells  from  an  incorporated 
town  or  industrial  plant;  (2)  the  element  of 
heat  utilization  for  manufacturing  or  domestic 
purposes.  These  elements  are  the  determining 
ones  in  the  accusations  against  the  law.  Tbe 
first  is  tbe  basis  of  the  discrimination  charged 
against  it;  the  second  is  the  basis  of  the  charge 
tbat  the  law  deprives  the  companies  of  their 
property  by  the  ruin  of  their  business  and 
capital  investments,  and  impairs  the  obligations 
of  pre-existing  contracts." 

After  reviewing,  discussing,  and  applying 
tbe  cases  of  Bacon  v.  Walker,  204  U.  S.  811, 
27  Sup.  Ct.  288,  61  L.  Ed.  499,  Ohio  CMl  Co.  v. 
Indiana,  177  U.  S.  190,  20  Sup.  Ct  676,  44  L. 
Ed.  729,  and  LIndsley  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61,  81  Sup.  Ct  337,  65  U 
Ed.  369,  Ann.  Cas.  1912C,  160,  It  was  b^d 
tbat  tbe  Wyoming  statute  is  a  legitimate  ex- 
ercise of  the  police  iwwer,  and  not  constitn- 
tlonally  objectionable  under  the  Constitution 
of  the  United  States  as  taking  property  witb- 
out  due  process  of  law  or  as  an  unreasonable 
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or  arbitrary  dlscrlminatloii.  The  Wyoming 
case  is  cited,  and  relied  apon,  by  connsel  for 
tlie  defendant 

The  Supreme  Court  of  the  state  of  Indiana 
snstalned  the  constltntionality  of  an  act  mak- 
ing it  unlawful  for  any  person,  firm,  or  cor- 
poration operating  a  natural  oil  or  gaa  well 
to  permit  the  flow  of  gas  or  oil  therefrom  to 
escape  Into  the  open  air,  and  directed  the  is- 
suance of  an  injunction  against  the  operators 
for  the  maintenance  of  a  public  nuisance  and 
the  commission  of  waste.  State  ▼.  Ohio  Oil 
Co.,  160  Ind.  21,  49  N.  E.  809,  47  L.  B.  A.  627. 
This  case  was  reviewed  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
(Ohio  Oil  Co.  V.  Indiana,  177  U,  S.  190,  20 
Sup.  Ct  576,  44  li.  Ed.  729),  and  It  was  there 
held  that  the  act  Is  not  In  violation  of  the 
Constitution  of  the  United  States,  and  that 
Its  enforcement  as  to  persons  whose  obedi- 
ence to  Its  commands  were  coerced  by  In- 
junction is  not  a  taking  of  private  property 
without  adequate  compensation,  and  does  not 
amount  to  a  denial  of  due  process  of  law, 
contrary  to  the  provisions  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  but  is  rather  a  regulation  by  the  state 
of  Indiana  of  a  subject  which  especially 
comes  within  its  lawful  authority.  Upon  ex- 
amination of  the  cases  cited  and  relied  upon 
by  the  Supreme  Court  of  the  United  States  in 
the  Wyoming  case.  It  will  be  found  that  Its 
decision  is  based  on  the  holding  announced 
in  the  Indiana  case;  the  latter  being  on  writ 
of  error  from  the  Supreme  Court  of  the  state 
of  Indiana,  and  the  former  on  appeal  from 
the  federal  District  Court  of  Wyoming.  In 
the  Wyoming  case,  the  Supreme  Court  ac- 
cepted the  Indiana  rule  of  property  as  stat- 
ed by  the  Supreme  Court  of  Indiana  (State  v. 
Ohio  Oil  Co.,  supra),  followed  by  the  United 
States  Supreme  Ck)urt  on  review  (Ohio  Oil 
Co.  V.  Indiana,  supra),  but  this  does  not  nec- 
essarily require  that  we  shall  declare  the 
rule  for  Montana  the  same,  especially  if  not 
In  accord  with  our  constitutional  and  stat- 
utory provisions,  and  views  respecting  the 
established  rules  of  property  in  Montana. 

In  the  Indiana  case  the  Supreme  Court  of 
the  United  States,  noting  the  lack  of  har- 
mony existing  in  the  decisions  of  Indiana  on 
the  subject,  commented  as  follows: 

"Without  pausing  to  weigh  the  reasoning  of 
the  opinions  of  the  Indiana  court  in  order  to 
ascertain  whether  they,  in  every  respect,  har- 
monize, it  is  apparent  that  the  eases  in  ques- 
tion, in  accord  with  the  rule  of  general  law, 
settle  the  rule  of  property  in  the  state  of  In- 
diana, to  be  as  follows:  Although  in  virtue  of 
bis  proprietorship  the  owner  of  the  surface 
may  bore  wells  for  the  purpose  of  extracting 
natural  gas  and  oil,  nntH  these  substances  are 
actually  reduced  by  him  to  possession,  he  has 
no  title  whatever  to  them  as  owner.  That  is, 
he  has  the  exclusive  right  on  his  own  land  to 
seek  to  acquire  them,  but  they  do  not  become 
bis  property  until  the  effort  has  resulted  in  do- 
minion and  control  by  actual  possession.    It  is 


also  dear  from  the  Indiana  cases  dted  that.  In 
the  absence  of  regulation  by  law,  every  owner 
of  the  suirface  within  a  gas  field  may  prose- 
cute his  efforts  and  may  rednce  to  possession 
all  or  every  part,  if  possible,  of  the  deposits 
without  violating  the  rights  of  the.  other  sur- 
face owners." 

The  Supreme  C!onrt  of  the  United  States  In 
the  Indiana  case  very  properly  accepted  and 
followed  the  rule  of  property  relating  to  oil 
and  gas  declared  by  the  Supreme  Court  of 
Indiana.  Jackson  v.  Chew,  12  Wheat  153, 
167  (6  L.  Ed.  583).  In  the  case  just  cited, 
the  court  said : 

"It  Is  true,  that  many  of  the  cases  in  whidi 
this  court  has  deemed  itself  bound  to  confomi 
to  state  dedsions,  have  arisen  on  the  con- 
struction of  statutes;  but  the  same  rule  has 
been  extended  to  other  cases;  and  there  can 
be  no  good  reason  assigned,  why  it  should  not 
be.  when  it  is  applying  settled  rules  of  real 
property.  This  court  adopts  the  state  de- 
dsions, because  they  settle  the  law  applicable 
to  the  case;  and  the  reasons  assigned  for  this 
course,  apply  as  well  to  rules  of  construction 
growing  out  of  the  common  law,  as  the  statute 
law  of  the  state,  when  applied  to  the  title  of 
lands.  And  such  a  course  is  indispensable,  in 
order  to  preserve  uniformity;  otherwise,  the 
peculiar  constitution  of  the  judidal  tribunals 
of  the  states  and  of  the  United  States,  would 
be  productive  of  the  greatest  mischief  and 
confusion." 

Under  the  doctrine  established  in  the  In» 
diana  case,  It  follows  as  of  course,  that  If 
there  is  no  ownership  of  an  oil  or  gas  well  in 
the  earth,  but  merely  a  coequal  right  in  all 
owners  of  land  In  which  the  reservoir  of  oil 
or  gas  exists,  to  take  and  appropriate  from 
the  common  reservoir  the  oil  or  gas  therein, 
the  taking  of  one  of  more  than  his  just  pro- 
portion Is  an  Infringement  of  the  rights  of 
the  others.  On  the  other  hand,  according  to 
the  nile  in  Pennsylvania  and  other  states, 
the  surface  owner  has  the  same  right  to  and 
ownership  of  the  oil  or  gas  within  his  land 
as  he  has  to  the  timber  on  the  surface  and 
the  solid  minerals  below  the  surface,  and  can- 
not be  limited  in  the  quantity  he  may  take. 

The  case  of  Llndsley  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61. 31  Sup.  Ct.  337,  65  L.  Ed. 
369,  Ann.  (3as.  19120,  160,  referred  to  In  the 
opinion  In  the  Walls  Case,  involved  the  va- 
lidity of  a  statute  of  New  York  prohlbltinK 
the  pumping  or  otherwise  drawing  by  arti- 
fldal  plant  from  any  well  made  by  boring  or 
drilling  into  the  rock  mineral  waters  holding 
In  solution  natural  mineral  salts  and  an  ex- 
cess of  carbonic  gas,  producing  an  unnatural 
flow  of  carbonic  acid  gas  for  the  purpose  of 
extracting,  collecting,  compressing,  liquify- 
ing or  vending  such  gas  as  a  commodity  oth- 
erwise than  in  connection  with  the  mineral 
water  and  other  mineral  ingredients  with 
which  it  was  assodated.  The  case  was  de- 
cided by  the  Circuit  Court  for  the  Southern 
District  of  New  York  (170  Fed.  1023)  upon 
the  authority  of  Hathom  v.  Natural  Car- 
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bonlc  Gas  Co^  IM  N.  T.  326,  87  N.  E).  604,  23 
L.  R.  A.  (N.  S.)  436,  128  Am.  St.  Rep.  655,  16 
.Viin.  Gas.  988.  Upon  an  examination  of  tbls 
last-mentioned  case,  It  will  be  foond  that, 
whUe  tbe  common-law  rule  of  real  property 
tvas  recognized,  it  was  held  that  this  rule 
limits  the  surface  owner  to  the  water  which 
uatnrally  finds  Its  way  into  his  land,  and  in 
tbe  coarse  of  its  opinion  the  court  said: 

"It  has  been  suggested  that  tbe  Saratoga 
vraters  are  of  a  peculiar  character  and  more 
in  the  nature  of  minerals  than  water,  and 
Aat,  therefore,  the  use  of  them  b;  the  land- 
owner should  he  governed  by  different  rules 
than  those  wliich  ordinarily  apply  to  the  use 
of  subterranean  waters.  It  may  be  answered 
to  this  suggestion  that  subterranean  waters 
have  always  been  treated  as  a  mineral  in  the 
deciBions  relating  to  their  use  and  enjoyment, 
and  that  no  disUnction  in  this  case  can  be 
predicated  upon  the  pectiUar  character  and 
quantity  of  the  salts  and  gases  which  happen 
to  l>e  in  solution.  Westmoreland  N.  Oas.  Co. 
▼.  Dc  Witt,  130  Pa.  St.  235,  249;  People's 
Oas  Co.  T.  Pyner,  131  Ind.  277,  280.  The  case 
of  Huber  r.  Merkel,  117  Wis.  855,  has  been 
pressed  on  our  attention  by  the  appellant  both 
as  suBtaining  its  right  at  common  law  to  draw 
water  and  gas  as  it  has  been  doing  and  also 
as  denying  tbe  right  of  the  Legislature  to 
pass  the  statute  next  to  be  considered.  In  that 
case  tbe  court  was  construing  the  constitu- 
tionality of  a  law  providing  in  substance  that 
any  owner  or  operator  of  an  artesian  well 
who  permitted  it  to  discharge  more  water  than 
was  reasonably  necessary  for  bis  use,  theretiy 
materially  diminishing  the  flow  of  water  in  any 
other  artesian  well  in  the  same  vicinity,  should 
be  liable  for  damages.  In  the  course  of  its 
consideration  of  this  law  it  was  stated,  'so  it 
seems  inevitable  that,  in  this  state  at  least, 
the  right  of  a  landowner  to  sink  wells  and 
gather  and  use  percolating  waters  as  he  will 
•  •  •  is  a  property  right,  wMch  cannot  be 
taken  away  from  him  or  impaired  by  legisla- 
tion, unless  by  way  of  the  exe^se  of  the 
right  of  eminent  domain,  or  by  the  police 
power,'  and  it  was  then  held  that  the  statute 
was  not  a  proper  exercise  of  police  power  and 
was  unconstitutional.  It  is  to  be  said  of  this 
case  as  greatly  distinguishing  it  from  the 
present  one  that  it  was  dealing  with  the  nat- 
ural flow  of  percolating  waters  and  not  with 
a  flow  unnaturally  forced  by  artificial  means. 
If,  however,  some  of  the  broad  statements 
made  in  the  opinion  should  be  ■  deemed  per- 
tinent to  sudt  facta  as  are  disclosed  here  and 
to  sustain  the  right  of  a  proprietor  to  use  at 
win  subterranean  waters  under  the  circum- 
stances disdoeed  in  t^is  case,  it  roust  be  said, 
as  was  intimated  in  the  Wisconsin  case  itself, 
that  the  courts  of  this  state  and  of  that  one 
disagree  on  this  subject." 

And  tbe  fact  should  not  be  overlooked  that 
tbe  New  Tork  statute,  considered  in  the 
case  of  Lindsley  v.  Natural  Carbonic  Gas  Co., 
was  directed  against  "pumping  or  otherwise 
drawing  by  artificial  appliance,"  while  the 
Montana  statute  applies  to  gas  which  nat- 
urally finds  its  way  to  the  surface  through  a 
weU.  '■• 


The  basis  for  tbe  holding  ia  tbe  6blo  Oil 
Company  Case  is  stated  in  the  opinion  in 
West  v.  Kansas  Natural  Gas  Co.,  221  D.  S. 
229,  31  Sup.  Ct  664,  65  L.  Ed.  716,  36  L.  B. 
A.  (N.  S.)  U93,  as  foUows: 

"the  statute  of  Indiana  was  directed  against 
waste  of  the  gas,  and  was  sustained  because 
it  protected  tbe  use  of  all  the  surface  owners 
against  the  waste  of  any.  l^be  statute  was 
one  of  true  conservation,  securing  the  rights 
of  property,  not  impairing  them.  Its  purpose 
was  to  secure  to  the  common  owners  of  the 
gas  a  proportionate  acquisition  of  it,  a  re- 
duction to  possession  and  property,  not  to  take 
away  any  right  of  use  or  disposition  after  it 
had  thus  become  property.  It  was  sustained 
because  such  was  its  purpose;  and  we  said 
that  the  surface  owners  of  the  soil,  owners 
of  the  gas  as  well,  could  not  be  deprived  of 
the  right  to  reduce  it  to  possession  without 
the  taking  of  private  property.  It  surely  can- 
not need  argument  to  show  tliat  if  they  could 
not  be  deprived  of  the  right  to  reduce  tbe  gas 
to  possession  they  could  not  be  deprived  of 
any  right  which  attached  to  it  when  in  pos- 
session." 

In  tbe  case  last  cited,  a  statute  of  Okla- 
homa (Laws  1907,  e.  67),  prohibiting  tbe 
transportation  of  natural  gas  from  tbe  state, 
was  declared  unconstitutional  upon  tbe 
ground  that  it  was  an  interference  with  in- 
terstate commerce.  The  court  in  tbe  coarse 
of  its  opinion,  after  referring  to  and  discuss- 
ing the  Ohio  Oil  Company  Case,  said :' 

"The  Oklahoma  statute  far  transcends  tbe 
Indiana  statute.  It  does  what  this  court  took 
pains  to  show  that  the  Indiana  statute  did 
not  do.  It  does  not  protect  the  rights  of  all 
surface  owners  against  the  abuses  of  any.  It 
does  not  alone  regulate  the  right  of  the  re- 
duction to  possession  of  the  gas,  but  when  the 
right  is  exercised,  when  the  gas  beccnnes  prop- 
erty, takes  from  it  the  attributes  of  property, 
the  right  to  dispose  of  it;  indeed,  selects  its 
market  to  reserve  it  for  future  -purchasers  and 
use  within  the  state,  on  the  ground  that  the 
welfare  of  the  state  wiH  thereby  be  subserved. 
The  results  of  the  contention  repel  its  accept- 
ance. Oas,  when  reduced  to  possession,  is  a 
commodity;  it  belongs  to  the  owner  of  the 
land,  and,  when  reduced  to  possession,  is  his 
individual  property  subject  to  sale  by  him, 
and  may  be  a  .subject  of  hitrastate  commerce 
and  interstate  commerce." 

It  is  noteworthy  that  Chief  Justice  WMte, 
who  wrote  the  opinion  in  the  Indiana  case, 
and  Mr.  Justice  Vandevanter,  author  of  the 
opinion  in  the  Natural  Carbonic  Gas  Com- 
pany Case,  both  dissented  in  tbe  Wyoming 
case.  Reasons  for  the  dissent  are  not  as- 
signed, but  it  is  apparent  they  did  not  (thieve 
tbe  Wyoming  statute  constitutional,  notwith- 
standing their  views  theretofore  expressed. 

Since  the  constitutionaUty  of  the  act  is  at- 
tacked, both  under  the  federal  and  state 
Constitution,  we  beUev,e  it  to  be  our  duty,  ir- 
respective of  the  holdings  of  other  courts,  to 
consider  and  aroly  the  provisions  of  our  own 
Constitution  and   general  statutes   tberetov 
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and  declare  fhe  mle  of  property  for  Montana. 
The  Constitiition  and  general  laws  of  tbo 
state  of  Montana  contain  tbe  following  pro- 
visions declaratory  of  property  rights  in  this 
state.  Section  3  of  article  3  of  tbe  Constitu- 
tion declares  that: 

"All  persons  are  born  equally  free,  and  have 
certain  natural,  essential,  and  inalienaUe  rights, 
amonr  which  may  be  reckoned  the  right 
*  *  *  of  acquiring,  possessing,  and  protect- 
ing property,"  etc. 

Section  14  of  the  same  article  provides: 

"Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation having  been  first  made  to  or  paid  into 
court  for  the  owner." 

Section  27  of  this  article  provides: 

"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

And  section  6722,  R.  C.  M,  1921,  provides: 

"Real  property  within  this  state  is  governed 
by  the  law  of  the  state,  except  where  the 
title  is  in  the  United  States." 

"The  ownership  of  a  thing  is  the  right  of 
one  or  more  persons  to  possess  and  use  it  to 
the  exclusion  of  others."  Section  6668,  R.  0. 
M.  1921. 

"The  landowner  in  fee  has  the  right  to  the 
surface  and  to  everything  permanently  sit- 
uated beneath  or  above  it"  Section  6770,  R. 
G.  M.  1921. 

"The  common  law  of  England,  so  far  as  it 
is  not  repugnant  to  or  inconsistent  with  the 
Constitution  of  the  United  States,  or  the  Con- 
stitution or  laws  of  this  state,  or  of  the  Codes, 
is  the  rule  of  decision  in  all  the  courts  of  this 
state."     Section  6672,  R.  C.  M.  1921. 

[1]  Tbe  common-law  rule  Is  stated  thus  by 
BladEstone: 

"Iiand  hath  also,  in  its  legal  signification, 
an  indefinite  extent,  upwards  as  well  as  dowu/- 
wards.  'Cnjus  est  solum,  ejna  est  usque  ad 
eslnm,'  is  the  maxim  of  the  law;  upwards, 
therefore,  no  man  may  erect  any  building,  or 
the  like  to  overhang  another's  land;  and  down- 
wards, whatever  is  in  a  direct  line,  between 
the  surface  of  any  land  and  the  center  of  the 
earth,  belongs  to  tbe  owner  of  the  surface; 
as  is  every  day's  experience  in  the  mining 
countries.  So  that  the  word  'land'  includes 
not  only  the  surface  of  the  earth  but  every- 
thing under  it,  or  over  it."  Blackstone,  Bk. 
2,  p.  la 

[2]  Tbe  common  law  bas  been  a  part  of  our 
system  of  Jurisprudence  from  tbe  organiza- 
tion of  Montana  Territory  to  the  present  day. 
State  ex  rel.  Ford  v.  Young,  54  Mont.  401,  403, 
170  Pac.  947.  The  common  law  of  BJngland 
means  that  body  of  Jurisprudence  as  applied 
•nd  modified  by  tbe  courts  ot  this  country  up 
to  tba  time  it  became  a  rule  of  decision  In 
thlB  commonwealth.  iEltna  Accident  &  Lla- 
blUty  Co.  v.  Miller,  54  Mont  877,  882,  170 
Pac.  760,  L.  R.  A.  1918C,  954. 

In  Pennsylvania  where  the  comm<m-law 


rule  of  real  property  Is  api^ed  to  oO  and 
gas,  it  was  held  lawful  for  landowners  to 
use  what  Is  termed  a  gas  pump  in  an  oil 
well  on  their  property  to  increase  tbe  flow  of 
oil,  by  withdrawing  gas  from  the  well  by 
suction,  although  the  use  of  such  power  de- 
creased tbe  production  of  oil  and  gas  in  their 
neighbors'  wells.  Jones  v.  Forest  Oil  Co., 
194  Pa.  879,  44  AU.  1074,  48  L.  R.  A.  748. 

"A  landowner  has  the  absolute  right  to  dig 
a  well  beneath  tbe  surface  of  his  land,  and  if, 
in  the  exercise  of  such  right,  he  dries  up  his 
neighbor's  well  by  diverting  the  percolating  wa- 
ters underground  which  supply  it,  the  incon- 
venience which  snch  neighbor  suffers  therefrom 
is  damnum  absque  injuria."  Houston  &  T.  G. 
RaUroad  Co.  v.  East,  98  Tex.  146,  81  S.  W. 
279,  66  K  R.  A.  738,  107  Am.  St.  Rep.  620, 
4  Ann.  Cas.  827. 

And  the  mle  laid  down  in  this  case  Is 
supported  by  the  weight  of  authorities.  See 
note  in  4  Ann.  Cas.  829. 

In  the  case  of  M.  O.  P.  Co.  v.  B.  &  M.  C. 
O.  ft  S.  M.  Co.,  27  Mont  536,  71  Pac.  1005, 
this  court,  in  an  opinion  by  Chief  Justice 
Brantly,  in  discussing  the  common-law  rule 
relating  to  land,  as  the  same  applies  to  min- 
ing claims,  said: 

"It  is  true  that  tbe  defendant  was  and  is  in 
possession  of  the  surface  of  the  Pennsylvania 
claim.  From  this  fact  the  presumption  arose 
that  it  had  title  to  and  possession  of  everything 
beneath  the  surface.  Tbe  doctrine,  'Cujus  est 
solum,  ejus  est  ad  inferos,'  applies,  but  not 
in  the  same  sense  as  it  does  to  other  spedes 
of  real  estate.  At  common  law  this  presump- 
tion was  condnsive  where  there  was  no  res> 
ervation  in  the  graft,  or  where  it  did  not  op- 
erate by  reason  of  some  local  custom.  Under 
the  mining  laws  of  the  United  States,  however, 
it  is  not  conclusive,  except  as  against  one  who 
cannot  show  that  he  enters  beneath  the  sur- 
face in  pursuit  of  a  vein  oi  which  he  owns  the 
apex  or  portion  thereof  so  intercepted  by  tbe 
end  lines  of  his  daim  that  he  is  entitled  to 
follow  it" 

In  the  case  of  Ryan  v.  Quinlan,  45  Mont 
621,  124  Pac.  512,  this  court  quoted  with  ap- 
proval  from  the  opinion  in  the  case  of  Cbat- 
field  V.  Wilson,  28  Vt  49,  as  fcHlows: 

"Tbe  secret,  changeable,  and  uncontrollable 
character  of  underground  water  in  its  opera- 
tions is  so  diverse  and  uncertain  that  we  cannot 
well  subject  it  to  tbe  regulations  of  law,  nor 
build  upon  it  a  system  of  rules,  as  is  done  in 
the  case  of  surface  streams.  Their  nature  is 
defined,  and  their  progress  over  the  surface  may 
be  seen  and  known  and  is  uniform.  They  are 
not  in  the  earth  and  made  a  part  of  it,  and 
no  secret  infiuences  move  them;  but  they  as- 
sume a  distinct  character  from  that  of  the 
earth,  and  become  subject  to  a  certain  law— the 
great  law  of  gravitation.  There  is,  then,  no 
difficulty  in  recognizing  a  right  to  the  use  of 
water  flowing  in  a  stream  as  private  property, 
and  regulating  that  use  by  settled  principles  of 
law.    We  think  the  practical  uncertainties  which 
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must  erer  attend  snbterranean  waters  ia  rea- 
Bon  enough  why  it  should  not  be  attempted  to 
subject  them  to  certain  fixed  rules  of  law,  and 
that  it  is  better  to  leave  them  to  be  enjoyed 
absolutely  by  the  owner  of  the  land  as  one 
of  its  natural  advantages,  and  in  the  eye  of 
the  law  a  part  of  it;  and  we  think  we  are  war- 
ranted in  this  view  by  well-considered  cases." 

Further  in  the  opinion,  Mr.  Chief  Justice 
Brantly,  speaking  for  this  court,  said: 

"The  general  rule  thus  stated  is  subject,  how- 
ever, to  the  same  limitation  as  the  use  of  the 
land  itself,  viz.,  that  embodied  in  the  maxim, 
'Sic  utere  tuo  ut  alienum  non  Isdas,'  or,  as  is 
said  in  some  of  the  cases,  the  use  must  be 
without  malice  or  negligence.  Tliis  seems  to 
be  in  accord  with  the  current  of  decisions  in  the 
United  States." 

In  reviewing  the  decisions  of  the  courts 
upon  the  question  of  ownership  of  oil  and 
gas.  District  Judges  Pollock  and  Campbell, 
In  the  federal  District  Court  of  Oklahoma, 
in  the  case  of  Kansas  Natural  Gas  Co.  v. 
HaskeU  (C.  0.)  172  Fed.  545,  563,  said: 

"The  rule  of  property  right  in  natural  gas 
and  oil  in  all  the  states  save  Indiana  is  stated 
by  Mr.  Justice  Shiras  in  Brown  v.  Spilman, 
155  U.  S.  665,  15  Sup.  Ct  245,  39  L.  Ed.  304, 
as  follows:  'Petroleum  gas  and  oil  belong  to 
the  owners  of  the  land,  and  are  a  part  of  it, 
so  long  as  they  are  on  it  or  in  it,  or  subject  to 
his  control;  but  when  they  escape  and  go  into 
other  land,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone.  If  an 
adjoining  owner  drills  his  own  land  and  taps 
a  deposit  of  oil  or  gas  extending  under  his 
neighbor's  field,  so  that  it  comes  into  bis  well, 
it  becomes  his  property.'  See,  also,  Snyder  on 
Mmes,  pp.  954-958,  §  1170;  Thornton  on  OU 
and  Gas,  pp.  lS-20;  White  on  Mines  and  Min- 
ing Bemedies,  p.  223,  |  162;  Funk  v.  Haldeman, 
63  Pa.  248;  Stoughton's  Appeal,  88  Pa.  108; 
Blakeley  v.  Marshall,  174  Pa.  429,  34  AtL  664; 
GiU  T.  Weston,  110  Pa.  317,  1  AtL  921;  Gas 
Co.  T.  De  Witt,  130  Pa.  249,  18  Atl.  724,  6 
L.  B,  A.  731:  Chartiers  Block  Coal  Co.  v. 
Mellom,  152  Pa.  297,  25  Atl.  597,  18  L.  B.  A. 
702,  34  Am.  St  Bep.  645;  Hague  ▼.  Wheeler, 
157  Pa.  341,  27  Atl.  714,  22  L.  B  A.  141,  37 
Am.  St  Bep.  736;  Murray  v.  Alfred,  100  Tenn. 
100,  43  S.  W.  355,  39  L.  B.  A.  249,  66  Am. 
St  Bep.  740;  Moore  r.  Griffin,  72  Kan.  164, 
83  Pac.  396,  4  L.  B.  A.  (N.  S.)  477;  Isom  v. 
Bex  Crude  OU  Co.,  147  Cal,  659,  82  Pac.  317; 
Ontario  Natural  Gas  Co.  v.  Oossfield,  18  Ont 
App.  666;  Hughes  v.  Pipe  Lines,  119  N.  Y. 
423,  28  N.  B.  1042;  Williamson  v.  Jones,  39 
W.  Va.  256,  19  S.  E.  436,  25  L.  B.  A.  222; 
South  Penn  Oil  Co.  v.  Mclntire,  44  W.  Va. 
806,  28  S.  B.  922;  Carter  v.  Tyler  County 
Court  45  W.  Va.  806,  32  S.  B.  216,  43  L.  B. 
A.  726;    Williamson  v.  Jones,  43  W.  Va.  562. 

27  S.  B.  411;  88  L.  B  A.  694,  64  Am.  St 
Bep.  891;    Wilson  ▼.  Youst,  43  W.  Va.  834, 

28  S.  B.  781,  39  L>.  B  A.  292;  Preston  t. 
White,  67  W.  Va.  278,  50  S.  E.  236;  Kelley  v. 
Ohio  OU  Co.,  67  Ohio  St  328,  49  N.  B.  399, 
88  li.  B.  A.  765,  63  Am.  St  Bep.  721;  Gas 
Co.  V.  UUery,  68  Ohio  St  271,  67  N.  B.  494; 


Honemaker  v.  Amos,  73  Ohio  St.  170,  78  N. 
B.  949,  4  li.  B  A.  (N.  S.)  980,  112  Am.  St 
Bep.  708;  HaU  v.  Beed,  16  B.  Mon.  (Ky-)  479; 
Brown  v.  SpUman,  156  IT.  8.  666,  16  Sup.  Ct. 
246,  39  L.  Ed.  304." 

[3]  Natural  gas  found  within  the  tMri- 
torlal  limits  of  this  state  Is  not  a  product 
which  may  be  conserved  and  preserved  by 
law  as  a  thing'  in  which  the  people  have  a 
common  interest  as  flowing  streams,  wUd 
animals,  etc. ;  and  one  who  by  lawful  right 
reduces  It  to  possession  has  the  abscdute 
right  of  property  therein,  with  complete  au- 
thority to  use  the  same  for  any  Industrial 
purpose,  and  he  cannot  be  deprived  of  such 
ri^t  by  the  state  without  just  compensation, 
for  the  reason  that  to  us  it  appears  violative 
of  the  Fourteenth  Amendment  to  the  Con- 
Btltution  of  the  United  States,  and  Is  con- 
trary to  the  guaranty  contained  in  section 
27  of  article  3  of  the  Constitution  of  Mon- 
tana. See  Kansas  Natural  Gas  Co.  ▼.  Has- 
kell, supra. 

We  do  not  intend  hereby  to  indicate  as 
our  opinion  that  the  state  government  may 
not  with  propriety  prevent  the  waste  of  nat- 
ural resources,  even  though  the  fee  of  the 
lands  on  which  they  are  produced  are  pri- 
vately owned. 

[4,  B]  We  cannot  see  how  the  owner  of  the 
surface  can  be  deprived  of  the  right  to  re- 
duce gas  underlying  his  land  to  possession 
without  the  taking  of  private  property.  12 
B.  C.  U  866.    The  general  rule  Is  that— 

"Both  petroleum  and  gas,  as  long  as  they 
remain  in  the  ground,  are  a  part  of  the  realty. 
They  belong  to  the  owner  of  the  land,  and 
are  a  part  of  it  as  long  as  they  are  on  it  or 
in  it  or  subject  to  his  control.  When  they 
escape  and  go  into  other  lands,  or  come  under 
another's  control,  the  title  of  the  former  own- 
er is  gone,  and  when  produced  on  the  surface 
they  become  personal  property  and  belong  to 
the  owner  of  the  well."  18  B  C.  L.  1205; 
Lanyon  Zinc  Co.  v.  Freeman,  68  Kan.  691,  75 
Pac.  995,  1  Ann.  Cas.  403. 

And,  as  above  Indicated,  we  subscribft  to 
and  declare  this  to  be  the  doctrine  a]H»Iicabl» 
In  Montana.  We  can  see  no  distinction  be- 
tween the  owner's  property  rights  to  miner- 
als In  his  land  and  those  pertaining  to  gas 
taken  from  the  land  and  reduced  to  pos- 
session. 

Wtre  we  to  sustain  the  constitutionality 
of  the  act,  there  would  be  no  limit  to  whidi 
the  Legislature  might  go  in  depriving  per- 
sons of  the  use  of  private  property  under 
the  guise  of  the  police  power.  If  it  may  con- 
stitutionally prohibit  Ute  use  of  natural  gas 
taken  from  privately  owned  property  for  use 
in  one  industrial  or  manufacturing  businesB, 
why  not  In  another?  If  the  rule  contended 
for  Is  given  sanction,  the  use  of  natural  gas 
In  blast  furnaces,  smelters,  factories,  or  for 
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eookliii^  bettiiig,  or  li^tlnK  to  equally  a 
proper  subject  for  anch  prohibitory  leglsla- 
tloo.  Undei*  tbls  role  tbere  U  no  limit  to 
which  the  Leglslatnre  may  not  go.  The  own- 
er of  coal  or  minerals  In  the  ground  may 
thus  by  leglsIatlTe  control  baye  his  property 
rights  BO  limited  and  restricted  that  he 
would  be  compelled  to  abandon  mining  al- 
though the  owner  of  the  fee  In  the  land. 
The  same  rule  would  be  applicable  to  perco-  ( 
lating  waters,  oil,  growing  trees,  and  agri- 
cultural crops  grown  upon  the  land.  The 
landowner  would  be  subject  to  regulation 
as  to  the  number,  kind,  and  character  of 
trees  he  might  cut  on  his  own  land,  and  the 
conditions  foti  cutting  Imposed.  In  short, 
all  recognized  principles  of  property  rights 
would  thus  be  destroyed.  If  the  Iieglslature 
may  prohibit  the  burning  of  natural  gas  In 
the  manufacture  of  carbon  blacls  because  of 
the  loss  of  heat  units,  why  may  it  not  as 
reasonably  condemn  Its  use  for  fuel  on  ac- 
count of  the  fact  that  the  carbon  black  con- 
tained therein  Is  wasted?  We  are  living  In 
a  free  government,  with  definite  guaranties 
of  pr<H)erty  rights,  not  under  the  rule  ot 
an  emperor  or  czar.  Such  legislation  Is 
paternalistic  In  diaracter  and  conflicts  with 
the  guaranties  of  the  national  and  state 
Constitution  and  is  contrary  to  the  theory 
upon  .which  our  government  was  formed. 
The  paternal  theory  of  government  is  odi- 
ous, and  we  should  not  treat  lightly  or  dis- 
regard the  sacred  rights  of  property  recog- 
nized and  guaranteed  by  the  government. 

The  plaintiff  In  this  case  acquired  its 
property  in  good  faith  and  in  reliance  upon 
its  vested  property  rights,  made  large  in- 
vestment in  a  plant  and  equipment,  and  the 
injustice  of  destroying  Its  property  and  In- 
vestment by  subsequent  legislative  enact- 
ment Is  so  manifestly  unjust  and  unfair, 
that  the  act  should  not  be  upheld. 

[8]  We  are  not  unmindful  of  the  settled 
rule  In  this  state  that  the  constitutionality 
of  a  legislative  enactment  Is  prima  fade 
presumed,  and  every  Intendment  ip  its  fa- 
vor will  be  made  unless  its  unconstitutlcMial- 
Ity  appears  beyond  a  reasonable  doubt 
State  ex  reL  Bonner  v.  Dixon,  60  Mont.  68, 
195  Pac.  841,  and  cases  there  collected. 

However,  the  act  under  consideration  is, 
In  our  opinion,  pernicious,  unreasonable,  and 
confiscatory  in  character;  It  violates  the 
constitutional  rights  of  property  of  the 
plaintiff  in  this  state;  and  therefore  we 
have  no  hesitancy  in  declaring  It  unconsti- 
tutional. 

For  the  reasons  stated,  the  cause  Is  re- 
Tersed  and  remanded  to  the  district  court 
with  directions  to  enter  a  permanent  Injunc- 
tion, restraining  the  defendants  and  all  oth- 
er persoTtii  pretending  to  act  under  or  by 
▼Irtue  of  the  authority  of  such  statute  from 
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in  any  manner  enforcing  ot  attenqitlng  to 
enforce  the  same. 
Reversed  and  remanded. 

BRANTLY,  a  J.,  and  AYEBS,  District 
Judge,  concur. 

AYERS,  District  Judge,  sitting  in  place  of 
REYNOLDS,  J.,  disqualified. 

COOPER  and  HOLLOW  AY,  JX,  dissent- 
ing. 

On  Motion  for  Rehearing. 

PER  CURIAM.  [7]  For  the  reason  that 
the  motion  for  a  r^earlng  does  not  present 
any  proposition  or  question  which  was  not 
fully  considered  by  the  court  in  rendering  its 
decision,  and  not  anything  is  thereby  pre- 
sented to  change  the  opinion  of  any  member 
of  this  court  who  participated  in  the  original 
decision  upon  the  question  decided,  the  mo- 
tion for  rehearing  is  denied.  Mr.  Justice 
PARR  takes  no  part  In  deciding  the  petition 
for  rehearing. 

The  petition  for  rehearing  Is  presented  to 
the  court  under  such  circumstances  and  con- 
ditions as  to  present  clearly  to  the  court  In 
view  of  .the  fact  that  the  original  decision 
was  by  a  bare  majority  of  the  membership  of 
the  court  as  It  was  then  constituted,  the  pro- 
priety In  this  particular  instance  of  Mr.  Jus- 
tice FARR  participating  In  the  consideration 
of  the  petition  for  a  rehearing.  In  view  of 
the  Importance  of  the  question  of  practice  in- 
volved, it  Is  deemed  proper  by  the  court  that 
its  views  in  relation  thereto  be  given. 

At  the  time  of  the  argument  and  submis- 
sion of  thi.s  cause  the  court  consisted  of  Mr. 
Chief  Justice  BRANTLY  and  Associate  Jus- 
tices REYNOLDS,  COOPER,  GALEN,  and 
HOLLOW  AY.  The  argument  was  heard  by 
the  full  bench,  but  on  account  of  the  subse- 
quent Illness  of  Mr.  Justice  REYNOLDS  he 
took  no  part  in  the  conslderatlin  of  the  case. 
Thereafter,  by  reason  of  the  disqualiiicatlon 
of  Justice  REYNOLDS,  Judge  Roy  E.  AY- 
ERS,  one  of  the  judges  of  the  Tenth  judicial 
district,  who  bad  been  serving  on  the  Supreme 
Court  Commission,  was  taken  from  the  Com- 
mission and  called  into  this  case  pursuant  to 
the  authwity  of  section  5  of  article  8  of  the 
Constitution  of  the  state  of  Montana.  It  has 
been  suggested  by  the  Attorney  General  that 
.Tudge  AYERS  was  called  Into  the  case  be- 
cause of  a  deadlock.  While  it  is  true  that 
there  was  a  deadlock — the  membership  ot 
the  court  as  it  was  then  constituted,  with 
Justice  REYNOLDS  being  absent  being 
equally  divided — the  authority  for  calling 
in  Judge  AYERS  to  sit  in  and  take  part  In 
the  decision  of  the  case  was  not  because  of 
the  deadlock,  but  because  of  the  disqualifica- 
tion of  Justice  REYNOLDS  due  to  his.  iU- 
ness.  The  decii^gn  of  the  court  was  ren- 
dered on  May  18,  1922,  the  opinion  of  tbi» 
court  being  written  by  Mr.  Justice  GALEN, 
and  it  was  concurred  in  by  Mr.  Chief  Justice 
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BRANTLT  and  by  Tndge  ATEBS,  dttliis  In 
place  of  ^Tr.  Justice  REYNOLDS,  dlsqnaU- 
fled,  Justices  COOFBB  and  HOLLO  WAT 
dissenting.  Justice  REYNOLDS  died  on 
May  19,  1922,  and  Mr.  Justice  FARR  was 
appointed  to  this  court  to  fill  the  vacancy 
thus  caused.  In  the  meantime,  Mr.  Chief 
Justice  BRANTLY  became  dlsquallfled  on  ac- 
count of  illness,  and  at  the  time  of  the  filing 
of  the  petition  for  rehearing,  and  now.  Judge 
AYERS  is  Bitting  in  bis  place  in  the  causes 
submitted  to  the  court.  The  petition  for  re- 
hearing was  filed  on  June  2,  1922. 

The  Attorney  General  argues  that  the  peti- 
tion for  rehearing  is  not  made  because  of  the 
change  in  the  personnel  of  the  court;  at  the 
same  time  it  Is  suggested  that  the  court  as  It 
is  no^  constituted  should  pass  thereon.  Mr. 
Justice  FARR  has  not  given  any  consideration 
to  this  case  on  its  merits,  and  expresses  no 
Tlews  thereon.  For  him  to  now  participate 
in  the  consideration  of  the  petition  for  re- 
hearing would  require  that  he  consider  the 
case  on  its  merits,  and,  if  after  so  consider- 
ing the  case  he  should  be  compelled  to  dis- 
agree with  the  conclusion  reached  by  Mr. 
Justice  QALEN  and  concur  with  the  dlss^it 
of  Justices  COOPER  and  HOLLOWAY,  the 
ultimate  effect  would  be  to  reverse  the  deci- 
sion made  Just  shortly  before  he  became  a 
member  of  this  court  The  real  ^ect  of 
such  a  conclusion,  in  the  oidnion  of  all  the 
Justices,  would  be  to  establish  a  precedent 
that  might  have  mischievous  and  unfortunate 
results.  There  is  not  the  slightest  reason  to 
suppose  that  the  opinion  of  any  one  of  tho 
members  of  this  court  who  participated  in 
the  original  decision  would  be  change  if  a 
rehearing  should  be  granted  and  a  reargu- 
ment  were  allowed.  And  if  the  original  deci- 
sion of  this  court  should  be  reversed,  in  the 
language  of  the  Supreme  Court  of  Minne- 
sota, in  the  case  of  Woodbury  y.  Dorman, 
15  Minn.  341  (Ca  274): 

"This  result  would  follow,  not  from  a  con- 
viction upon  the  part  of  the  members  of  the 
conrt  by  which  the  case  was  originally  heard 
and  determined,  that  the  decision  was  errone- 
ous, nor  from  the  consideration  of  reasons  and 
arguments  not  before  advanced  and  considered, 
but  solely  from  the  change  in  the  composition 
ef  the  conrt." 

Every  citizen  la  desirous  of  having  our 
laws  definitely  established,  and  the  decision 
of  the  majority  of  this  court  upon  any  legal 


proposition  coming  before  it  Is  Uie  law  of  the 
state,  and  should  not  be  subject  to  cttangs 
upon  the  change  of  the  personnel  of  the  coart. 
Bights  of  persons  and  of  property  would  ner- 
er  l>e  secure  if  such  were  the  case.  The  mat- 
ter has  been  given  tbongbtful  and  earnest 
consideration  by  every  meml)er  of  this  court, 
and  it  is  the  opinion  of  the  court  that  in  the 
orderly  and  proper  administration  of  justice 
and  interpretation  of  the  law,  the  motion  for 
rehearing  should,  under  the  circumstances 
and  conditions  of  this  particular  case,  be 
acted  upon  only  by  the  members  of  the  coart 
participating  in  the  original  decision. 

The  petition  for  rehearing  has  been  reg- 
ularly and  carefully  considered,  and  the  peti- 
tioner la  not  denied  any  right  by  reason  of 
Mr.  Justice  FARR  taking  no  part  in  its  con- 
sideration; nor  Is  any  new  rule  behig  aa- 
nounced  by  the  court  The  matter  has  been 
considered  upon  the  conditions  as  they  ex- 
isted with  relation  to  this  particular  caseu 
The  principles  underlying  the  proposition  In- 
volved and  controlling  the  court's  conclusion 
have  been  long  and  well  established  by  conrts 
of  oth«t  Jurisdictions,  and,  while  the  cases 
cited  are  not  entirely  similar  to  the  condi- 
tions presented  in  this  case,  the  fundamental 
principles  governing  the  attitude  of  tbe 
courts  towards  rehearings  and  rearginn«ats 
are  the  same.  The  Supreme  Court  of  the 
United  States,  In  the  early  case  of  Brown  v. 
Aspden,  14  How.  26,  14  L.  Ed.  311,  In  an 
opinion  by  Chief  Justice  Taney,  concurred  in 
by  the  entire  court,  announced  the  rule  for 
that  conrt  as  follows: 

"But  the  rule  of  the  conrt  is  this.  That  no 
reargument  will  be  heard  in  any  case  after 
Judgment  is  entered  unless  some  member  of  the 
court  who  concurred  in  the  judgment  after- 
wards doubts  the  correctness  of  his  opinion,  and 
desires  a  further  argument  on  the  •ubject" 
Ambler  v.  Whipple,  23  Wall.  278,  23  L.  Bd.  127: 
United  States  v.  Morehead,  1  Black.  488.  17 
L.  Ed.  80;  Public  Schools  v.  Walker,  9  WalL 
603,  19  L.  Ed.  650;  Carmichael  v.  Eberle,  177 
U.  S.  63,  20  Sup.  Ct  571,  44  L.  Ed.  672; 
People  V.  Mayor,  28  Wend.  (N.  Y.)  254:  35  Am. 
Dea  669;  McCutcbeon  v.  Homer.  43  Mich.  483, 
6  N.  W.  668,  38  Am.  Rep.  212;  People  v.  Eve- 
ning News  Ass'n.  51  Mich.  11,  16  N.  W.  180^ 
691. 

While  Mr.  Justice  FARR  takes  no  part  In 
deciding  the  petition  for  rehearing,  he  agrees 
with  the  views  herein  expressed  as  to  the 
reasons  for  his  not  participating. 


'  Digitized  by 


Google 


Mont.) 

(M  Uont  211) 

DOURIS  V.  CITY  OP  BUTTE, 


(Supreme  Conrt  «f  Montana. 


(No.  4852.) 
July  10,  1922.) 


1.  Municipal  corporations  $=9816(4)  —  Com- 
plaint iMid  sufflolent  to  show  knowledge  by 
city  of  defects  In  sidewalk. 

Arerments  in  complaint  in  action  for  Inja- 
ries  received  by  falling  on  sidewalk  tbat  at 
the  date  of  the  accident  and  for  more  than 
five  days  prior  thereto  defendant  had  care,  reg- 
nlalion,  snpervision,  and  control  of  the  particu- 
lar street  and  sidewalk  in  question,  and  had 
knowledge  of  the  snow  and  ice  on  the  sidewalk, 
or  by  the  exercise  of  reasonable  care  could  have 
ascertained  its  condition  and  the  danger  inci- 
dent thereto,  and  had  full  Icnowledge  thereof  at 
all  times  mentioned,  was  sufficient  to  show 
knowledge,  either  actual  or  constructive. 

2.  MnnMpal  oerporations  «s>792— City  heM  to 
have  complete  aotloe  of  smw  and  lee  on  aide- 
walk. 

Where  snow  and  ice  were  permitted  for  a 
mnch  longer  period  than  five  days  to  accumu- 
late upon  a  sidewalk  in  a  section  patroled  by  a 
dty  policeman,  the  dty  had  actual  and  con- 
structive notice  thereof. 

3.  Mnnlolpal  corporations  «=377l— City  held  li- 
able for  Injuries  oaused  by  slipping  on  loo  on 
sidewalk. 

Where  snow  and  ice  were  permitted  to  ac- 
cumulate on  a  sidewalk  and  form  a  slippery  and 
sliding  surface  so  that  it  was  dangerous  to  pass 
.over  it  while  exercising  due  care,  the  city  is 
liable  for  injuries  caused  therefrom,  provided  it 
had  actual  or  constructive  notice.. 

.4.  Mnnlolpal  corporations  ^9818(9)— Refusal 
to  exclude  evidence  of  fall  of  witness  near 
the  same  spot  where  plaintiff  slipped  held  not 
error. 
In  an  action  for  injuries  received  by  slip- 
ping on  snow  and  ice  on  sidewalk,  the  refusal 
to  exclude  testimony  of  a  witness  regarding  a 
fall  which  she  experienced  in  front  of  the  va- 
cant lot  in  question  was  not  error,  where  the 
witness  testified  that  the  snow  and  ice  was  in 
front  of  the  whole  lot,  though  the  place  where 
she  fen  was  not  the  same  place  at  which  plain- 
tifFfen. 

Appeal  from  District  Conrt,  SllTer  Bow 
Ciounty;  Joseph  R.  Jackson,  Judge. 

Action  by  Mrs.  William  Donrls  against 
the  City  of  Bntte.  From  a  Jndgment  for 
plaintiff  and  from  an  order  denying  motion 
for  new  trial,  defendant  appeals.  Affirmed. 

3.  O.  Davles,  of  Bntte,  for  appellant. 
John  V.  Dwyer  and  N.  A.  Rotering,  both 
of  Butte,  for  respondent 


CiOOPER,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  suffered  by 
reason  of  a  fall  upon  a  sidewalk  of  a  street 
In  tbe  city  of  Butte  at  a  point  where  snow 
and  ice  bad  formed  causing  a  slippery  and 
alanting  surface.     Plaintiff   had  Judgment, 
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and  defendant  appeals  from  It  and  an  order 
denying  its  motion  for  new  tiiaL 

Tbe  sufficiency  of  tbe  complaint  was  qnea- 
tioned  both  by  general  demurrer  and  by  ob- 
jection to  the  introduction  of  any  evidence, 
at  tbe  beginning  of  the  trial. 

The  principal  grounds  upon  which  the  de- 
fendant seeks  a  reversal  of  tbe  judgment  Is 
that  by  neither  the  allegations  nor  tbe  proof 
does  the  record  make  it  appear  tbat  tbe  de- 
fendant had  notice,  either  actual  or  con- 
structive, of  tbe  existence  of  the  ice  and  snow 
In  front  of  the  vacant  lot  in  question  for  a 
time  long  enough  to  enable  it  to  learn  of  tbe 
condition  of  tbe  walk  and  to  remove  the 
danger  after  notice  bad  been  imparted  to  it. 

[1]  The  plaintiff  was  permitted  to  amend 
her  complaint  Of  this  the  defendant  does 
not  complain  in  this  court.  After  the  amend- 
ment it  charged,  in  substance,  that  at  tbe 
date  of  tbe  accident  and  for  a  long  time 
prior  thereto,  namely,  more  than  five  days^ 
the  defendant  had  the  care,  regulation,  su- 
pervision, and  control  of  the  particular 
street  and  sidewalk  in  question,  and  had 
knowledge  of  Its  unsafe  condition,  or  by  tb» 
exercise  of  reasonable  care  upon  its  part  or 
tbat  of  Its  officers  in  authority,  could  have 
ascertained  its  condition  and  tbe  danger  in- 
cident thereto,  and  that  at  all  the  times 
mentioned  it  did  have  full  knowledge  there- 
of. Tested  by  tbe  rules  laid  down  by.  this 
conrt  in  a  case  In  which  similar  facts  were 
pleaded  as  In  the  complaint  in  tbe  present 
case,  tbe  averments  were  sufficient  In  all  re- 
spects. Murray  v.  City  of  Butte,  61  Mont 
258,  151  Pac.  1051. 

.  (J,  S]  There  was  evidence  given  by  wit- 
nesses for  both  plaintiff  and  defendant  tend- 
ing to  show  tbat  tbe  plaintiff  was  In  the  ex- 
erdse  of  due  care  when  she  fell  and  sustain- 
ed tbe  Injuries  complained  of;  that  tbe  con- 
dition of  tbe  place  on  the  sidewalk  where 
tbe  accident  happened  was  very  bad  on  ac- 
count of  the  ice  and  snow  whlcb  bad  beea 
permitted  to  accumulate  and  remain  there; 
that  it  formed  a  slippery  and  slanting  sur- 
face extending  out  to  tbe  edge  of  tbe  side- 
walk toward  tbe  street  where  she  fell  and 
was  injured ;  that  it  bad  existed  for  a  peri- 
od much  longer  than  five  days;  tbat  defend- 
ant bad  both  actual  and  constructive  notice 
thereof;  tbat  It  was  a  portion  of  the  city 
patrolled  by  policemen  In  tbe  employ  of  the 
defendant,  and  sufficient  to  show  tbat  in  tbe 
proper  exercise  of  Its  municipal  functions 
the  city  ought  to  have  known  of  It,  and  that 
it  failed  to  remove  the  danger  arising  from 
such  accumulation.  Of  evidence  enough  like 
tbat  shown  in  the  present  case  to  make  tbat 
case  decisive  of  the  principal  Issues  now  to 
be  determined!  Mr.  Justice  Holloway  uses 
this  language: 


"The  evidence  tends  to  show  doe  care  on  the 
part  of  plaintiff,  and  we  think  is  amply  snffi- 


^=»For  other  cases  see  same  topic  and  K£T-NUMBER  In  all  Kejr-Numbered  DisesU  and  Indeze* 
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dent  to  make  out  a  case  for  the  jury,  npon  the 
theory  that,  if  the  ice  is  permitted  to  accnma- 
late  upon  the  walk  and  to  form  a  smooth,  slip- 
pery surface  at  an  angle  or  slanting  to  the 
plane  surface  of  the  walk,  so  that  it  becomes 
difficult  and  dangerous  for  pedestrians  to  pass 
over  it  while  exercising  ordinary  care,  then 
the  city  is  liable  for  injuries  caused  by  such  ob- 
struction to  travel,  provided  it  had  actual 
knowledge  of  the  condition,  or  by  reason  of 
lapse  of  time  ought  to  have  had  knowledge  of 
it,  and  fails,  after  such  knowledge,  to  remove 
the  obstruction  within  a  reasonable  time." 
Townsend  v.  City  of  Butte,  41  Mont.  410,  100 
Pac.  960. 

[4]  The  third  assignment  of  error,  and  the 
only  other  question  of  sufScient  moment  to 
require  consideration,  arose  upon  a  motloit 
to  strike  oat  the  statement  of  a  witness  who 
told  of  a  fall  she  had  experienced  in  front  of 
the  vacant  lot  in  question,  because  it  was 
not  "the  same  place  or  the  same  site  in 
which  the  injuries  were  received  by  this 
plaintiff."  The  trial  court's  remark  that  the 
witness  had  testified  that  "the  snow  and  ice 
was  in  front  of  the  whole  lot"  is  supported 
by  the  record,  and  shows  clearly  that  the 
court  committed  no  error. 

There  being  no  error  In  the  record,  the 
judgment  and  order  are  affirmed. 

Affirmed. 

FARR,  HOLIiOWAT,  and  GALEN,  JJ., 
and  ROT  B.  ATERS,  District  Judge,  sitting 
in  place  of  BRANTLT,  0.  J.,  disqualifled, 
concur. 


(  "  Mont.  EST) 

WILBER  V.  WILBER.    (No.  48IX) 
(Supreme  Court  of  Montana.    June  26,  1922.) 

1.  Appeal  and  error  «=3854 (6)— General  or- 
der granting  new  trial  is  sustained,  If  any 
ground  is  valid. 

Where  the  order  granting  a  new  trial  is 
general  in  terms,  it  must  be  sustained,  if  it 
can  be  upon  any  ground  specified  in  the  notice 
of  intention  and  urged  on  the  trial  court. 

2.  New  trial  «=976  (2)— Verdict  for  damages 
exceeding  the  claim  of  plaintiff  held  to  sus- 
tain new  trial. 

Where  the  complaint  for  claim  and  delivery 
of  personal  property  stated  the  value  of  each 
item,  and  the  evidence  of  plaintiff,  considered  in 
the  light  most  favorable  to  her,  fixed  the  total 
value  of  the  property  at  less  than  the  sum 
claimed,  a  verdict  by  the  jury,  fixing  the  value 
at  an  amount  in  excess  of  the  amount  claimed 
in  the  complaint,  was  without  support  in  the 
pleadings  and  evidence,  and  justified  the  grant- 
ing of  a  new  trial. 

3.  Replevin  $:?>79— Interest  on  value  and  dam- 
ages for  detention  cannot  both  be  allowed. 

The  successful  party  in  an  action  for  claim 
and  delivery  of  personal  property  is  not  enti- 
tled to  both  interest  and  damages  for  wrong- 


ful detention,  so  that,  where  the  jury  awarded 
damages  for  the  detention,  a  verdict  fixing  the 
value  in  excess  of  that  shown  by  the  pleadings 
and  evidence  cannot  be  sustained,  on  the  theory 
that  it  included  interest. 

Appeal  from  District  0>urt,  Hill  County: 
Frank  E.  Carlton,  Judge. 

Action  by  Jeannette  G.  Wilber  against  Eu- 
nice H.  Wilber  to  recover  possession  of  spe- 
cific personal  property.  BVom  an  order  granU 
ing  a  new  trial,  after  verdict  and  Judgment 
for  the  plaintiff,  plaintiff  appeals.    Affirmed. 

C.  R,  Stranaban,  of  Havre,  for  appellant 
Freeman.  Tbelen  &  Frary,  of  Great  Falla, 
for  respondent 

HOWX)WAY,  J.  [1]  This  Is  an  appeal  by 
plaintiff  from  an  order  granting  a  new  trial 
in  an  action  in  Qlaim  and  delivery  to  recover 
possession  of  specific  personal  property — 
horses,  cattle,  and  farm  machinery — or,  in 
case  return  thereof  cannot  be  bad,  then  for 
the  value,  alleged  to  be  $2,195.  The  order 
granting  the  new  trial  Is  general  In  terms, 
and,  under  the  rule  uniformly  observed  In 
this  state,  it  must  be  sustained.  If  It  can  be 
upon  any  ground  specified  In  the  notice  of 
intention  and  urged  upon  the  trial  court 
The  notice  of  Intention  enumerates  all  the 
statutory  grounds,  but,  according  to  counsel 
for  defendant,  reliance  was  had  upon  four  of 
them  only:  (1)  Insufficiency  of  the  evidence 
to  Justify  the  verdict;  (2)  errors  In  the  re- 
fusal of  offered  Instructions;  &)  misconduct 
of  a  Juror;  and  (4)  excessive  damages  ap- 
pearing to  have  l)een  given  under  the  influ- 
ence of  passion  and  prejudice.  Consideration 
will  be  given  to  the  last  one  only. 

[2]  In  the  complaint  the  property  la  de- 
scribed minutely  and  a  value  Is  affixed  to  ev- 
ery item,  the  total  value  for  all  the  property 
claimed  being  |2,195.  The  evidrace  introduc- 
ed by  plaintiff,  considered  In  the  light  most 
favorable  to  ber,  fixed  the  total  value  at  $1,- 
083,  and  that  is  the  utmost  for  which  a  ver- 
dict could  be  Justified,  but  notwithstanding 
the  value  claimed  In  the  complaint,  or  the 
lower  value  as  shown  by  the  evidence,  the 
jury  fixed  the  value  of  the  property  at  $2,- 
686.20,  and  Judgment  was  entered  according- 
ly. Counsel  for  plaintiff  does  not  attempt  to 
Justify  the  verdict  and  apparently  It  la  inde- 
fensible. 

[S]  The  value  of  the  property,  as  stated  In 
the  complaint  was  put  In  Issue  by  the  an- 
swer, and  It  became  necessary  for  the  Jury 
to  find  the  value,  and  It  was  permissible  to 
assess  the  damages  sustained  by  plaintiff,  but 
the  value  and  damages  are  stated  separately 
in  the  verdict,  as  they  should  be.  Section 
9363,  Rev.  Codes  1021.  The  excess  cannot 
be  accounted  for  upon  the  theory  that  the 
Jury  determined  the  value  to  be  a  less  amount 
and  added  Interest  thereon  from  the  time  the ' 
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property  was  taken  by  defendant  Tntereflt 
may  be  allowed  as  damages  for  the  wrongful 
detention  of  property  (Webster  v.  Sherman, 
33  Mont  448,  84  Pac.  878),  but  the  successful 
party  Is  not  entitled  to  Interest  and  to  dam- 
ages for  wrongful  detention  in  addition  there- 
to (Garcia  t.  Gunn,  119  Cal.  315,  61  Pac.  684). 
If  the  jury  Included  interest  as  damages  then 
they  mode  a  double  award,  for  they  round 
specifically  by  the  verdict  that  plaintiff  was 
entitled  to  $50  damages  for  the  wrongful  de- 
tention of  the  property.  It  is  impossible  to 
determine  upon  what  theory  the  Jury  arrived 
at  the  value  as  fixed  in  their  verdict ;  indeed, 
there  does  not  appear  to  be  any  theory  upon 
which  it  can  be  sustained,  and  for  this  rea- 
son alone  a  new  trial  is  necessary,  and  the 
order  granting  it  is  affirmed. 
Affirmed. 

FABR,  COOPER,  and  GALEN,  JJ.,  and 
ROY  E.  AYERS,  District  Judge,  sitting  in 
place  of  Mr.  Chief  Justice  BKANTLY,  dia- 
Qualified,  concur. 


VAN  at  BX. 


(S4  Mont.  113) 

WHEATLAND   COUNTY  V. 
(No.  4790.) 

(Supreme  Court  of  Montana.     July  3,  1922.) 

Ball  «=>87-Actioa  on  bail  boad  ny«t  bo  by 
the  state. 
An  action  on  a  bail  bond  in  the  form  pre- 
scribed by  Rev.  Codes  1921,  §i  12141,  12142, 
and  12173,  in  which  the  state  is  named  as  obli- 
gee, can  be  maintained  only  by  the  state,  though 
the  money  recovered  goes  to  the  county. 

Appeal  from  District  Court  Wheatland 
County;  B.  H.  Goodman,  Judge. 

Action  by  the  County  of  Wheatland,  a  po- 
litical subdivision  of  the  state  of  Montana, 
by  I.  S.  McQuitty  and  others,  against  Oliver 
.Van  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeaL  Reversed  and  remanded, 
with  directions  to  dismiss  complaint 

W.  C.  Husband,  of  Harlowton,  and  Loud 
&  Leavitt  of  Miles  City,  for  appellants. 

Wlllington  D.  Rankin,  Atty.  Gen.,  and  I*. 
A.  Foot  Asst  Atty.  Gen.,  for  respondent 

GALEN,  J.  This  is  an  action  by  Wheat- 
land county  against  the  defendants,  to  recov- 
er the  sum  of  $2,000  upon  a  ball  bond  exe- 
cuted by  the  defendants  as  sureties  to  the 
state  of  Montana,  in  a  criminal  action, 
-wherein  the  state  was  plaintiff  and  Roderick 
K.  McLeod  was  defendant  McLeod  having 
been  charged  by  Information  with  the  crime 
of  arson.  The  ball  bond  is  In  usual  form, 
■and  by  Its  terms  the  defendants,  as  such 
sureties,  undertook  and  agreed  to  pay  to  the 
state  of  Montana  the  sum  of  |2,000  should 
the  accused,  McLeod,  fail  to  appear  and  an- 


swer the  charge;  After  issues  Joined  by  the 
pleadings,  the  cause  waa  submitted  to  the 
court  for  decision  upon  an  agreed  statemrat 
of  facts.  The  court  thereafter  made  ita  find- 
ings of  fact  and  conclusions  of  law,  upon 
which  Judgment  was  entered  In  t&yor  of  the 
plaintiff.    The  appeal  is  from  the  Judgment 

The  determinative  question  In  the  case  la 
whether  the  Judgment  in  favor  of  the  county 
may  stand. 

The  bond  made  the  basis  of  this  action  is 
as  follows: 

"An  information  having  been  filed  on  the 
11th  day  of  July,  A.  D.  1917,  in  the  district 
court  of  the  county  of  Wheatland,  state  of 
Montana,  charging  Roderick  K.  McLeod  with 
the  crime  of  arson  in  the  first  degree,  and  be 
having  been  admitted  to  bail  in  the  sum  of 
two  thousand  ($2,000.00)  dollars: 

"We,  Roderick  K.  McLeod,  as  principal,  and 
Oliver  Van,  by  occupation  a  rancher,  and  Anna 
Van,  by  occupation  a  rancher  and  housekeeper, 
residents  of  the  coanty  of  Prairie,  state  of 
Montana  hereby  undertime  that  the  above-nam- 
ed Roderick  K.  McLeod  will  appear  and  answer 
the  above-mentioned  information  in  whatever 
court  it  may  be  prosecuted,  and  will  at  aD  times 
render  himself  amenable  to  the  orders  and  pro- 
cess of  the  court  and,  if  convicted,  will  ap- 
pear for  judgment  and  render  himself  in  ex- 
ecution thereof,  or,  if  he  fails  to  perform  ei- 
ther of  these  conditions,  that  we  will  pay  to 
the  state  of  Montana,  the  sum  of  two  thousand 
doOars  ($2,000.00). 
"Dated  this  28th  day  of  July,  A.  D.  1917. 

"Roderick  K.  McLeod, 

"PrindpaL 

"Oliver  Van, 

"Anna  Van, 

"Sureties." 

This  form  follows  the  language  prescribed 
by  statute  (section  12141,  R.  C.  M.  1921),  and 
the  justification  thereto  was  made  aa  re- 
quired (Id.  §  12142).  The  law  prescribes  the 
form  of  the  bond  (Id.  {{  12141  and  12173), 
and  the  obligee  therein  is  made  "the  state  of 
Montana."  The  bond  sued  upon  runs  to  the 
state  of  Montana,  as  required ;  but  It  is  con- 
tended by  counsel  for  the  resp<mdent  that 
the  county  of  Wheatland,  being  the  real  par- 
ty In  Interest,  Is  the  proper  party  plaintiff. 
With  this  contention  we  do  not  agree,  al- 
though some  courts  have  so  decided,  and  sec- 
tion 9067,  R.  O.  M.  1921,  requires  that  "ev- 
ery action  must  be  prosecuted  in  the  name 
of  the  real  party  in  Interest"  and  by  the 
provisions  of  section  12433,  Id.,  the  county, 
rather  than  the  state,  is  the  sole  beneficiary. 

There  are  cases  holding  that  the  county, 
rather  than  the  state,  under  like  form  of 
bond  and  statutory  provisions,  is  the  proper 
party  plaintiff  (Mendocino  Ounty  v.  Lamar, 
30  Cal.  628;  San  Francisco  v.  Randall,  54 
Cal.  408;  People  v.  Haggin,  67  Cal.  679; 
Mendocino  County  v.  Morris,  32  Cal.  148; 
Shelby  Cotmty  v.  SInunonds,  33  Iowa,  345 ; 
Malheur  County  v.  Carter,  62  Or.  616,  98 
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Pac.  489 ;  and  EIrage  v.  Greenlee  Ckranty,  16 
Ariz.  159, 141  Pac  STtQ ;  others  holding  that 
the  action  may  be  maintained  In  the  name 
of  either  the  state  or  county  (People  t.  De 
Pelanconi,  63  Cal.  409) ;  but  we  see  no  rea- 
son to  change  the  early  established  rule  in 
this  state  that  the  action  should  be  Institut- 
ed by  the  state  as  plaintiff  (Territory  v,  Hil- 
debrand;  2  Mont  426);  this  doctrine  being 
also  approved  by  other  courts  (People  y. 
Smith,  18  CaL  498 ;  People  ▼.  Love,  19  Cal. 
677;  People  v.  Penniman,  37  Cal.  271; 
Chandler  t.  Commissioners,  2  Ohio  I>ec.  112 ; 
State  T.  Wettstein,  64  Wis.  234,  243,  25  N. 
W.  34;  6  O.  J.  1061).  As  was  stated  by  Mr. 
Justice  Knowles,  speaking  for  this  court  in 
territorial  days  In  the  Hlldebrand  Case,  and 
we  think  correctly : 

"It  is  trae  that  the  penalties  recovered  on 
any  forfeited  recognizance  go  to  the  county. 
The  county  may  receive  a  benefit  from  the  ac- 
tion, but  It  does  not  follow  that  the  action 
should  be  prosecated  in  the  name  of  the  coun- 
ty commissioners." 

It  is  an  action  on  contract.  The  bond  on 
its  face  discloses  the  party  entitled  to  main- 
tain an  action  thereon  in  the  event  of  breach. 
Although  the  money  recovered  goes  to  the 
county,  yet  the  contract  is  with  the  state, 
not  the  county.  What  disposition  is  made 
by  the  state  of  the  amount  recovered  is  a 
matter  of  no  concern  as  regards  an  action 
to  recover  on  the  bond.  The  state  is  ex- 
pressly made  the  trustee  of  the  money  recov- 
ered on  such  obligations,  and  the  law  pre- 
scribes its  disposition.  It  is  merely  a  mat- 
ter of  state  admlnl8trati<Mi.  There  is  no 
privity  of  contract  between  the  county  and 
the  sureties  on  the  bond,  and  therefore  the 
Judgment  in  favor  of  the  county  cannot 
starid. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  >»<'ni"iia«  the 
complaint. 

Reversed  and  remanded. 

FARR,  COOPER,  and  HOLLOWAT,  JJ., 
and  ROY  B.  ATERS,  District  Judge,  sitting 
in  place  of  BRANTLY,  0.  J.,  dlsqualifled, 
concur. 


(M  Mont.  UO) 

STATE  ex  ral.  DECK  v.  DISTRICT  COURT 
OF  EIGHTH  JUDICIAL  DIST.  IN  AND 
FOR  CASCADE  COUNTY  at  al.  (No. 
5088.) 

(Supreme  Court  of  Montana.     July  3,  1922.) 

I.  Certiorari  «5>5(l)— Refnaed   where  ap|>eal 
•xlsts. 
Under  Rev.  Codes  1921,  }  9837,  a  writ  of 
review  will  not  issue  where  a  remedy  by  appeal 
exists. 


2.  Certiorari  «=»5(t)— Refnsad,  where  amr 
withia  Murf  •  Jorisdiatloa  aad  ranedy  was  ty 
appeal. 

A  writ  of  review  will  not  issue  to  review  an 
order  vacating  an  order  setting  aside  a  default 
Judgment,  as  the  error  was  within  the  court's 
jurisdiction  and  defendant  had  a  remedy  by  ap- 
peal. 

3.  Appeal  and  error  «=982(3)— -Order  vaM.tia| 
order  settlag  aside  Judhmeat  bold  "special 
order  within  appeal  statute. 

An  order  vacating  an  order  setting  aside  a 
default  Judgment  is  a  special  order,  within  Rev. 
Codes  1921,  {  9732,  authorizing  an  appeal  from 
any  special  order  made  after  final  Judgment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Order.] 

Original  writ  of  review  by  the  State,  on 
the  relation  of  Rupon  Deck,  against  the  Dis- 
trict Court  of  the  Eighth  Jndlcial  District 
in  and  for  (Cascade  County  and  H.  H.  Ewlng. 
Judge,  etc.   Writ  dismissed. 

F.  A.  Ewald,  of  Great  Falls,  for  rdator. 
T.  F.  McGue,  of  Great  FaUa,  for  respond- 
enta. 

GAIiEN,  J.  In  this  case  a  writ  of  review 
was  issued  by  this  court.  It  appears  that 
the  Stone-Ordean- Wells  (Company  brought  an 
action  on  January  7,  1921,  against  the  re- 
lator, Rupon  Deck,  in  the  district  conrt  of 
Cascade  county,  to  collect  $206.34  claimed 
to  be  due  it  on  open  account  A  summona 
and  writ  of  attachment  were  tliereupon  on 
that  data  regularly  Issued,  and  the  sommons 
was  served  on  January  13,  1921.  On  Febm- 
ary  1,  1921,  the  plalntUfs  attorney  filed 
a  prsedpe,  directed  to  the  derk  of  the  court, 
requesting  the  entty  of  defendant's  defianlt 
for  failure  of  appearance;  his  default  was 
thereupon  entered,  and  on  the  same  iaj 
Judgment  in  plaintiffs  favor  was  entered  for 
$228.29,  together  with  Interest  and  costs. 
Execution  was  Issued  on  the  same  day,  and 
from  the  sheriff's  return  thereon,  filed  FelH 
ruary  21,  1921,  It  appears  that  he  "levied 
*  *  *  upon  the  automobile  attached  in  this 
case,"  and  sold  the  same,  fully  satisfying  the 
Judgment  Thereafter,  on  April  7,  1921,  the 
defendant  made  and  filed  a  motion  to  set 
aside  and  vacate  the  Judgment  on  the  ground 
that  it  was  prematurely  entered,  and  asking 
that  he  be  i)ermltted  to  file  an  answer  to 
plaintiff's  complaint.  Affidavlto  in  support 
of  the  motion  and  counter  affldavite  In  op- 
IKwition  were  made  and  filed,  and  on  June  8, 
1921,  the  court  vacated  and  set  aside  the 
Judgment  for  having  been  prematurely  en- 
tered, and  permitted  the  defendant  to  file 
his  answer.  liater,  on  July  14,  1921,  tlM 
plaintiff  served  the  defendant  and  filed  a 
notice  of  motion  to  vacate  and  set  aside  tlie 
order  of  June  8, 1921,  whereby  the  Jadgmoit 
was  set  aside  and  the  defendant  pomitted  to 
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answer.  Thereafter,  by  order  dated  Angost 
23, 1921,  tbe  court  set  aside  Its  order  of  Jane 
8,  1921. 

[1]  The  decisive  Qnestlon  is  whether  a  writ 
of  review  is  the  proper  remedy.  Tbe  writ 
will  not  issue  when  a  remedy  by  appeal  ex- 
ists. This  is  the  mandatory  language  of  tbe 
statute  (section  9637,  R.  C.  M.  1921),  and  the 
settled  rule  in  this  court  State  ex  tel.  rang 
V.  District  Ck>art,  24  Hont  494,  62  Pac.  820; 
State  ex  reL  Prescott  v.  District  COnrt,  27 
Mont  179,  70  Pac.  516;  State  ex  rdi.  Rey- 
nolds T.  Laurendean,  27  Mont  622,  71  Pac. 
754;  State  ex  rel.  Davis  v.  District  Courts 
29  Mont  163,  74  Pac.  200;  SUte  ex  rel.  Oris- 
som  V.  Justice  Ck)art  81  Mont  268,  78  Pac. 
498 ;  State  ex  rel.  Qattan  v.  District  Court, 
39  Mont  134,  101  Pac.  061;  State  ex  rdL 
Beadle  v.  Smith,  42  Mont  492,  113  Pac.  204. 

[21  WbM«  there  is  an  appeal  or  otber 
plain,  qpeedy,  and  adequate  remedy,  a  writ 
of  review  Is  not  proper,  and  where  an  ai^al 
is  anthorixed,  the  fact  that  it  is  not  speedy 
or  adequate  is  of  no  consequence.  State  ex 
rel.  King  v.  District  Ciourt  supra;  State  ex 
rel.  Davis  v.  Qlstrict  Court  supra;  State 
ex  Tti.  Reynolds  v.  Lanrendeau,  supra.  The 
writ  cannot  be  used  for  the  purpose  of  cor- 
recting errors  committed  within  Jurisdiction. 
State  ex  rel.  King  v.  District  Court,  supra ; 
State  ex  reL  Gattan  v.  District  Court  su- 
pra. 

In  this  case  the  error  committed  was  wltb- 
In  jurisdiction,  and  tbe  defendant  bad  an 
adequate  remedy  by  appeal.  As  stated  by 
this  court,  speaking  through  Mr.  Justice  Rey- 
nolds, in  the  case  of  Batchoft  v.  Butte  Pac. 
Cop.  Co.,  on  rehearing,  ao  Mont  189,  198 
Pac.  132: 

"While  under  the  (acts  stated  in  tbe  opin- 
ion It  was  error  to  prematurely  enter  the 
judgment  yet  such  entry  was  not  without  ju- 
risdiction, but  was  error  within  jurisdiction. 
It  was  voidable  but  not  void.  23  Cye.  746;  12 
Cyc.  755;  2  Freeman  on  Judgments,  para.  632, 
642;  Cook  v.  Mix,  10  Conn.  566;  Drew  v. 
Chiypool,  61  Mich.  233,  28  N.  W.  78;  Anheus- 
er-Busch Brewing  Assn.  v.  McGowan,  49  La. 
Ann.  630,  21  South.  766;  Mitchell  v.  Aten,  37 
Kan.  S3,  14  Pac.  497,  1  Am.  St  Rep.  231; 
People  V.  Dodge,  104  Cal.  487,  38  Pac.  203; 
O'Rear  v.  Lazarus,  8  Colo.  608,  0  Pac.  621; 
Remnant  v.  Hoffman  [Cal.]  11  Pac.  319;  GwU- 
lim  V.  First  Nat.  Bank  of  Colorado  Springs,  13 
Colo.  278,  22  Pbc.  458;  Ross  v.  WeUman,  102 
CaL  1,  36  Pac.  402;  Hole  v.  Page,  20  Wash. 
208.  64  Pac.  1128)." 

[3]  Tbe  statute  plainly  authorizes  an  ai>- 
peal  "from  any  special  order  made  after  final 
jadgment"  Section  0732,  R.  C.  M.  1921. 
An  order  setting  aside  or  refusing  to  vacate 
«  default  Judgment  is  a  special  order  made 
after  final  judgment  within  the  meaning  of 
tbe  statute  (Canning  v.  Fried,  48  Mont  560, 
139  Pac.  448;  Foster  v.  Coyle,  69  Mont  444, 
197  Pac.  747) ;   and  the  same  is  true  of  an 


order  made  vacating  an  erder  setting  aalde 
a  default  judgment,  as  was  done  in  this  case. 
Defendant's  remedy  in  each  instance  was  by 
appeal. 
Tbe  writ  la  dismissed. 

FARR,  COOPER,  and  HOLLOWAX,  JJ., 
concur. 

ROY  B.  ATBRS,  District  Judge,  sitting 
in  place  of  Mr.  Chief  Justice  BRANTLT,  dis 
qualified. 


(106  Or.  631) 

Applicattoa  vf  RIOGS  at  at. 

'Supreme   Ck>urt  of  Oregon.    July  18,   1022.) 

Appeal  and  error  «s»629— Snprene  Coart  wIN 
allow  tin*  la  whtob  to  tie  abstract  attar  HI- 
lag  ef  tranaorlpt,  where  delay  will  not  lajnra 
ether  party. 
niongh  Or.  Lk  f  664,  requires  appellant  to 
file  a  transcript,  and  also  to  file  and  serve  on 
respondent  a  printed  abstract  of  so  much  of  the 
record  as  may  be  necessary  to  a  full  under- 
standing of  tbe  questions  presented,   the   Su- 
preme Court  will  not  affirm  a  decree  of  the 
lower  court  for  failure  to  file  an  abstract  but 
will  allow  time  in  which  to  file   an  abstract 
where  appellant  has  filed  a  transcript  covering 
the  whole  case  and  a  brief  pointing  out  alleged 
errors,  where  respondent  win  not  be  injured 
by  tbe  delay,  and  where  the  Jurisdiction  of  tbe 
court  is  not  affected. 

In  Banc. 

Appeal  from  Circuit  Court  Deschutes 
County;  T.  B.  J.  Duffy,  Judge. 

In  the  matter  of  the  application  at  J.  Al- 
Tln  Rlggs  and  others,  as  the  Board  of  Di- 
rectors of  the  Central  Or^on  Irrigation  Dis- 
trict   On  motion  to  affirm  a  decree.    Denied. 

See,  also,  207  Pac.  176. 

Harrison  Allen  And  John  B.  Latourette, 
both  of  Portland,  and  H.  H.  De  Armond, 
of  Bend,  for  the  motion. 

Paul  C.  King  and  R.  S.  Hamilton,  both  of 
Bend,  opposed. 

McCOURT,  J.  This  la  a  proceeding 
brought  by  the  members  of  the  board  of  di- 
rectors of  Central  Oregon  irrigation  district 
and  by  the  district,  to  secure  a  judgment  of 
confirmation  of  certain  proceedings  of  the 
said  board  and  of  tbe  said  district  providing 
for  and  authorizing  the  issue  and  sale  of  the 
bonds  of  tbe  district  A  nuinber  of  land- 
owners within  the  district,  for  themselves 
and  all  others  similarly  situated  whose  lands 
were  attempted  to  be  e:^cluded  from  the  dis- 
trict by  order  of  tbe  board  of  directors,  dated 
tbe  10th  day  of  November,  1921,  have  ap- 
I>ealed  from  the  decree  of  the  circuit  court 
validating  and  confirming  the  proceedings 
f(^  the  organization  of  the  district  and  an- 
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thorizlng  tbe  Issne  and  sale  of  bonds  of  tlie 
district. 

The  petitioners  have  Interposed  a  motion 
for  an  order  affirming  a  decree  of  the  cir- 
cuit court,  based  upon  the  failure  of  the  de- 
fendants to  serve  and  file  upon  respondent  a 
printed  abstract  of  so  much  of  the  record  as 
may  be  necessary  to  a  full  understanding 
of  the  questions  presented  for  decision,  as 
required  by  rules  6  (202  Pac.  xlii)  and  11 
(173  Pac.  ix)  of  the  Supreme  Court  (100  Or. 
744,   747). 

The  defendants  filed  in  this  court  on  May 
16,  1922,  a  transcript  consisting  of  the  Judg- 
ment roll  in  the  dfcult  court,  made  up  of  all 
of  the  original  pleadings  and  orders  thertin, 
and  a  transcript  of  the  evidence  Introduced 
upon  the  hearing  in  the  circuit  court  and  all 
the  original  exhibits  introduced  in  the  cause, 
save  and  except  those  fot  which  copies  were 
substituted  under  the  order  of  the  court  The 
defendants  did  not  file  a  printed  abstract  of 
record,  nor  any  assignment  of  errors,  but  on 
June  12,  1922,  they  filed  their  printed  brief, 
which  points  out  the  alleged  material  defects 
in  the  record  of  the  proceedings  conducted  by 
the  petitioners,  as  shown  by  the  record. 

Defendants  have  filed  a  motion  for  leave 
to  file  a  printed  abstract,  in  which  they  pro- 
pose to  lncori)orate  a  formal  assignment  of 
errors,  together  with  so  much  of  the  record 
ha  may  be  necessary  to  a  full  understanding 
of  the  questions  presented  for  decision,  and 
assert  that  their  failure  to  file  a  printed  ab- 
stract in  the  first  instance  was  due  to  a 
misconstruction  placed  upon  section  554,  Or. 
li.,  by  the  attorneys  for  defendants.  They 
aver  in.  substance  that  they  construed  sec- 
tion 554,  Or.  £i.,  as  requiring  a  transcript  or 
a  printed  abstract,  but  not  both,  and  tliat, 
inasmuch  as  the  entire  record  had  been 
^  brought  to  this  court,  a  printed  abstract 
would  not  be  required.  J^is  court  acquired 
jurisdiction  of  the  Cause  upon  the  filing  of 
the  transcript.  In  the  case  of  Flelsclmer  v. 
Bank  of  McMinnville,  36  Or.  553,  54  Pac.  884, 
(80  Pac.  603,  61  Pac.  345)  the  court  said; 

"But  the  qnestion  presented  is  not  jurisdic- 
tional, and  the  abstract  being  required  in  cer- 
tain form,  and  containing  certain  matter  for 
the  benefit  and  assistance  of  the  court,  and  to 
relieve' it  as  much  as  possible  from  the  labor  of 
searching  in  many  instances  through  cumber- 
some  records,  and  to  enable  it  to  ascertain  at 
a  glance  the  errors  relied  npon,  it  may,  under 
certain  contingencies,  be  excused  entirely,  or 
the  court  may  dismiss  the  cause  for  nonobserv- 
ance  of  requirements  touching  it.  Nevertheless 
all  parties  who  can  reasonably  comply  with 
the  rules  governing  its  preparation  and  service 
i>hould>be  required  to  conform  to  them." 

The  court  has  in  several  instances  al- 
lowed parties  to  amend  a'  printed  abstract 
by  adding  thereto  assignments 'of  error,  where 
respondent  has  not  been  affected  by  the  omis- 


sion, and  to  incorporate  therein  tdmilar  as- 
signments of  error;  it  appearing  that  the 
omission  was  due  to  the  Inadvertence  or  ex- 
cusable mistake  of  appellant  Salene  t. 
Isherwood,  74  Or.  35, 40, 144  Pac.  1175 ;  Skin- 
ner's Will,  40  Or.  671,  675,  «2  Pac  628,  67 
Pac.  951;  Robinson  v.  Phegley,  93  Or.  299, 
303,  177  Pac.  942,  178  Pae  799,  182  Pat  373. 
The  failure  of  the  defendants  in  this  case 
to  file  a  printed  abstract  and  assignments  of 
error  has  not  materially  delayed  or  injured 
the  i)etltioner,  and  in  view  of  the  (diaracter 
of  the  proceeding  we  think-  it  would  not  be 
In  the  interest  of  justice  fo  affirm  the  de- 
cree upon  account  of  the  (Hnisslon  to  observe 
a  rule  of  procedure  not  going  to  the  jurisdic- 
tion of  the  court  and  not  affecting  the  merits 
of  the  proceeding. 

The  motion  to  affirm  the  decree  Is  d(»iled. 
and  the  motion  for  leave  to  ffle  the  printed 
abstract  is  allowed.  The  printed  abstract 
shall  be  served  and  ffled  on  or  before  the 
1st  day  of  August,  1922,  and  respondents 
shall  have  to  and  including  the  20th  day  of 
August,  1922,  within  whlc^  to  serve  and  flle 
their  brief  herein.  , 


LOVELL  et  ai.  v.  POTTS  at  al. 

(Supreme   Court  of   Oregon.    July  18,   1922.> 

Appeal  and  error  <8=3624— Trial  JudBs,  disf|«ali- 
fled  because  of  prejudice,  aatborlzad  to  extoa* 
time  for  filing  of  transcrlpL 
A  jndge,  who  had  been  disqualified  to  try  • 
case,  under  Or.  L.  {{  45—1  to  45 — 4,  providing 
that  no  judge  shall  sit  to  hear  or  try  any  suit 
where  he  Is  prejudiced  against  a  par^  or  at- 
torney, had  jurisdiction  to  grant  an  order  ex- 
tending time  for  filing  of  the  transcript  on  ap- 
peal under  section  548,  as  the  purpose  of  this 
disqualification  statute  is  to  prevent  a  preju- 
diced judge  from  sitting  at  the  trial,  and  not  to 
affect  a  case  on  appeal,  especially  since,  nnder 
section  554,  par.  2,  a  justice  of  the  Supreme 
Court  could  have  made  such  an  order. 

In  Banc. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  D.  Campbell,  Judge. 

Action  by  S.  W.  LoveU  and  another  against 
William  H.  Potts  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Un 
motion  to  dismiss  the  appeal.  Motion  de- 
nied. 

James  L.  Hope,  of  Astoria,  for  the  motion. 
Edward  E.  Gray  and  C.  W.  Robison,  botb 
of  Astoria,  opposed. 

BROWN,  J.  This  is  a  motion  to  dtamlBs- 
appeal  and  affirm  judgment  of  the  lower 
court    For  grounds  of  motion,  it  is  averred: 
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"That  the  Jadgment  in  the  above-entitled 
conrt  and  cause  was  entered  on  July  14,  1921; 
that  the  notice  of  appeal  was  served  and  filed 
September  7,  1021;  that  the  undertaking  on 
appeal  was  served  and  fQed  September  15, 
1921;  that  defendants'  and  appellants'  time  in 
which  to  file  their  transcript  on  appeal  in  the 
Supreme  Court  expired  on  the  20th  day  of  No- 
vember,  1921;  that  previous  thereto,  and  on 
June  25,  1921,  a  motion  was  filed  by  W.  H. 
Potts,  one  of  the  defendants,  supported  by 
his  affidavit,  alleging  prejudice  on  the  part  of 
Hon.  J.  A.  Eakin,  judge  of  the  circuit  court  for 
Clatsop  county,  state  of  Oregon,  and  that 
thereafter  Hon.  3.  A.  Eakin,  judge  as  aforesaid, 
invited  and  requested  Hon.  J.  U.  Campbell, 
judge  of  the  Fifth  judicial  district  of  the  state 
of  Oregon,  to  hear  and  sit  at  the  trial  of  the 
above-entitled  cause;  and  that  said  Hon.  J.  U. 
Campbell  did  sit  and  was  the  judge  at  the  trial 
■of  the  above-entitled  cause. 

"That  on  October  15.  1921,  an  order  was 
made,  signed  by  J.  A.  Eakin,  Judge,  attempting 
to  extend  the  time  within  which  to  file  appel- 
lants' transcript  on  appeal  in  the  above-entitled 
court  from  October  20,  1921,  to  December  1, 
1921:  that  on  November  28,  1921,  based  upon  a 
motion,  Hon.  J.  A.  Eakin  made  a  further  order 
attempting  to  extend  the  time  within  which  to 
file  the  transcript  on  appeal  in  the  above-enti- 
tled cause  from  December  1,  1921,  to  February 
1,  1922;  that  the  transcript  on  appeal  in  the 
above-entitled  cause  was  filed  in  the  above-en- 
titled court  on  January  2o,  1922,  containing  a 
bill  of  exceptions  settled  and  certified  to  by 
Hon.  J.  V.  Campbell,  Judge." 

One  of  the  defendants  having  filed  an  af- 
fidavit of  prejudice,  as  prescribed  by  chapter 
160,  General  Laws  of  1919  (Sections  4u — 1 
to  45 — 4,  inclusive.  Or.  L.),  based  thereon 
the  defendants  urged  that  Hon.  J.  A.  Eakin, 
Judge  of  the  circuit  court  of  the  state  of  Or- 
egon in  and  for  Clatsop  county,  was  preju- 
diced and  by  reason  thereof  was  disqualified 
to  act  In  the  trial.  I'tae  effect  of  this  affi- 
davit of  prejudice  was  to  remove  from  Judge 
Eakin  all  jurisdiction  to  try  or  hear  the 
cause.  The  recor.d  before  us  discloses  that 
Judge  Eakin  obeyed  the  command  of  the 
statute,  and  did  not  "sit  to  bear  or  try"  the 
cause,  but  that  he  called  in  Judge  Campbell, 
wbo  did  "sit  to  bear  and  try"  the  action. 

After  presiding  at  the  trial.  Judge  Camp- 
bell returned  home.  He  certified  to  the  bill 
of  exceptions.  The  parties  who  made  the 
affidavit  of  prejudice  sought  and  obtained 
from  the  circuit  court  of  the  state  of  Oregon 
In  and  for  Clatsop  county,  Hon.  J.  A.  Eakin, 
judge  presiding,  an  order  of  extension  of 
time  within  which  to  file  tbeir  transcript  on 
appeal  in  this  court  The  plaintiffs  now  in- 
sist that  the  order  made  by  Judge  Eakin 
'was  void  for  want  of  jurisdiction  by  reason 
vi  bis  disqualification. 

Section  45 — 1,  Or.  lu,  provides: 

"No  judge  of  a  drcult  court  of  the  state  of 
Oregon  shall  sit  to  hear  or  try  any  suit,  action 
«r  proceeding  when  it  shall  be  established,  as 
hereinafter  provided,  that  such  judge  is  preju- 


diced against  any  party  or  attorney,  or  the  inter- 
est of  any  party  or  attorney  appearing  in  such 
cause.  In  such  case,  the  presiding  judge  shall 
forthwith  transfer  the  suit  or  action  to  another 
department  of  the  same  court,  or  call  in  a  judge 
from  some  other  court,  or  apply  to  the  chief 
justice  of  the  Supreme  Court  to  send  a  judge 
to  try  the  case.    •    •    • " 

From  the  foregoing  provision  of  the  stat- 
ute, it  appears  that  the  prohibition  contained 
in  the  statute  disqualified  Judge  Eakin  "to 
sit"  In  the  trial  of  the  case.  It  is  likewise 
apparent  from  the  statute  that  Judge  Camp- 
bell was  authorized  to  "try  the  case,"  In 
Sprague  v.  City  of  Astoria,  204  Pac.  956,  957, 
we  wrote: 

"The  term  trial'  is  defined  thus:  'A  trial  is 
the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of 
fact.'  Section  113,  Or.  L.;  Mulkey  v.  Day,  49 
Or.  312,  814,  89  Pac.  957;  Hillsboro  Nnt.  Bank 
V.  Garbarino,  82  Or.  405,  409,  161  Pac.  703; 
Warm  brings  Irrigation  Diat.  Co.  v.  Pac.  Uve 
Stock  Co.,  89  Or.  19,  22,  173  Pac  265." 

And: 

"The  meaning  of  the  word  'bearing'  *  •  • 
is  to  be  determined  from  the  character  of  its 
use  in  the  statute.  *  •  •  tn,  equity.  Tie.ir- 
ing'  is  a  term  with  a  well-understood  content. 
Technically,  it  is  'the  trial  of  the  case,  including 
the  introduction  of  evidence,  the  argument  of 
the  solicitors,  and  the  decree  of  the  chnncellor.' 
[Citations.]  •  •  •  As  applied  to  courts, 
the  word  ia  said  to  be  'generally  'understood  as 
meaning  a  judicial  examination  of  the  issues  be- 
tween the  parties,  whether  of  law  or  of  fact' 
[CiUtions.]" 

Is  an  appeal  a  part  of  the  trial?  It  was 
said  in  Kearney  v.  Snodgrass,  12  Or.  811, 
314,  7  Pac.  809,  311: 

"Until  the  right  of  appeal  is  created  by  stat- 
ute, it  does  not  exist  as  a  strict  legal  right" 

In  Fisk  T.  Henarie,  15  Or.  89,  90,  13  Pac. 
760,  Mr.  Justice  Straban  wrote: 

"The  right  to  an  appeal  depends  entirely  upon 
the  statute.  If  the  statute  does  not  confer  it 
it  does  not  exist." 

In  City  of  Portland  ▼.  Nottingham,  68  Or. 
1,  113  Paa  28,  Me.  Justice  Burnett  said: 

"An  appeal  is  not  a  matter  of  primary  right 
It  is  a  privilege,  and  he  who  would  enjoy  that 
privilege  must  show  some  statute  conferring 
it  upon  him." 

For  other  expressions  relating  to  the  right 
of  appeal,  see  authorities  of  this  court  col- 
lected in  'Smith  Securities  Co.  v.  Multnomab 
Co.,  98  Or.  418,  192  Pac.  654,  194  Pac.  430, 
431. 

The  order  of  extension  could  have  been 
made,  not  only  by  the  trial  court  or  the 
judge  thereof,  but  also  by  the  Supreme  Court 
or  a  Justice  thereof.  Paragraph  2,  {  654,  Or. 
L.  Surely  it  could  not  be  argued,  in  the 
event  of  making  such  an  order,  that  this 
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court,  or  one  of  Its  Jnstlces,  liad  taken  pert 
In  the  trial.  Not  can  it  be  rightly  asserted 
that  the  court  that  did  make  the  order  was 
without  Jurisdiction  because  of  the  dlsQuall- 
flcation  of  Judge  EJakln  to  take  part  In  the 
trial  of  the  cause. 

To  appeal  a  case  Is  to  remove  it  to  a  high- 
er court  for  review  for  errors  of  law  occur- 
ring in  the  trial  In  the  court  below,  or,  as  In 
equity  cases,  for  retrial.  An  appeal  may  be 
taken  from  a  Judgment  or  decree,  and  re- 
viewed as  prescribed  by  the  statute  of  this 
state,  and  not  otherwise^  Section  548,  Or. 
Ia  The  alleged  bias  of  Judge  Eakin  can  in 
no  way  affect  tills  case  upon  aK>eaL  The 
legitimate  purpose  of  that  statute  Is  to  re- 
move a  prejudiced  Judge  from  sitting  at  the 
triaL  It  cannot  be  invoked  by  enlarging 
the  meaning  of  the  statute  to  defeat  a  re- 
view of  a  cause  In  this  court 

We  have  read  and  considered  all  the  cases 
from  other  Jurisdictions  construing  like  stat- 
utes. However,  none  of  the  decisions  are 
controlling  here. 

In  our  Judgment,  the  language  of  this  act 
Is  plain,  and  means  Just  what  it  says^  and 
not  something  more. 

The  motion  la  denied. 


(29  Wyo.  33) 

BOCK  V.  NEF8Y  at  aL 

(Supreme  Opnrt  of  Wyoming.    July  20,  1022.) 

Appeal  and  error  4s>78(3)— Order  sostalning 
demsrrer  held  sot  appaalaMe  before  "Jsdg- 
neat";  '^aal  erder." 
An  order  anstaining  a  demurrer  Is  not  a 
judgment  or  a   final  order  within  Comp.   St. 
1020,   IS  6360,  6371;  hence,  before  entry   of 
judgment,  an  appeal  will  not  lie  under  section 
6401,  providing  that  a  judgment  or  order  may 
be    reviewed   by   direct   appeal,   and  that   no 
writ  of  error  is  necessary,  as  the  writ  of  error 
referred  to  is  the  petition  of  error  nnder  sec- 
tion 6373,  since  under  section  6302  writs  of 
error  have  been  abolished. 

[Ed.  Note.— For  other  definiUons,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Order;  Jndrment  (In  Law).] 

Appeal  from  District  Ck>nrt,  Weston  Coun- 
ty; James  H.  Bxirgess,  Judge. 

Action  by  Eugene  A.  Bock  against  John 
Nefsy  and  another.  Judgment  for  def aid- 
ants, and  plalntltC  appeals.  Appeal  dismiss- 
ed on  motion. 


Martin  ft  Mason,  of  Hot  Springs,  S.  D., 
and  Greenwood  &  Dunbar,  of  Newcaaftok  for 
ai^ellant 

O.  A.  Kntcbw,  of  Sheridan,  and  Heniy 
Frawley,  of  Deadwood,  S.  D.,  for  respond- 
ents. 

KIMBALL,  J.  This  case  la  bore  by  direct 
appeal,  and  Uie  respmdent  moves  to  dlsmlaa 
the  appeal  because  thore  is  no  Judgment  or 
final  order  to  support  It 

The  record  discloses  that  a  demurrer  to 
plalntUTs  ammded  petition  was  sustained, 
but  no  Judgment  was  entered.  The  plaintiff 
undertook  to  appeal  to  this  court  from  the 
order  sustaining  the  demurrer. 

By  section  6401,  Wya  C.  S.  1020,  the  first 
section  of  the  direct  appeal  statute^  it  is 
provided  that: 

*^o  writ  of  error  shall  be  necessary  to  pre- 
sent for  review  in  the  Sapreme  Court  any 
judgment  or  order  heretofore  removable  there- 
to by  such  writ  of  error,  but  any  sndi  judgment 
or  order  may  be  therein  reviewed  by  direct  ap- 
peal, and  the  words  'writ  of  error,'  where  nsed 
in  the  laws  of  this  state,  ahaU  be  held  to 
mean  and  include  'appeaL'" 

Writs  of  error  to  reverse,  vacate,  or  modi- 
fy Judgmentia  or  final  orders  in  dvil  cases 
have  been  unknown  in  our  practice  for  many 
years  (section  6302,  Wyo.  a  S.  1020),  and  to 
give  effect  to  the  language  of  the  foregoing 
section  It  is  understood  that  the  Legislature 
in  using  the  term  "writ  of  error"  intended 
to  refer  to  that  proceeding  which  Is  ccmu* 
menced  here  by  the  filing  of  a  petltlmi  in  ac- 
tor and  the  Issuance  and  service  of  a  sum- 
mons thereon.  Section  6373,  Wyo.  C  S. 
1020.  It  is  dear  that  it  was  Intended  by 
the  direct  appeal  statute  to  provide  anotbw 
method  for  bringing  to  this  court  for  review 
the  same  class  ot  cases  which  theretofore 
could  be  brought  here  by  such  proceedings 
In  error.  It  has  beai  dedded  several  times 
that  an  order  sustaining  a  demurrer  Is  nei- 
ther a  Judgment  nor  a  final  order  within  the 
meaning  of  sections  6360  and  6371,  and  that 
a  proceeding  In  error  will  not  lie  therefrom. 
Menardi  v.  Omalley,  8  W^o.  827,  23  Pac  68  ; 
Turner  v.  Hamilton,  10  Wyo.  177,  67  Pac. 
1117 ;  Oreenawalt  v.  Imp.  Co.,  16  Wyo.  220, 
02  Pac.  1008;  Owen  v.  S.  ft  B.  By.  Co^  19 
Wyo.  400, 118  Pac.  652. 

It  follows  that  an  a^eal  cannot  be  taken 
from  such  an  order. 

The  appeal  is  dismissed. 

BLUMB,  J.,  concurs. 

POTTER.  0.  J.,  being  Ul,  did  not  sit 
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CLUNIN  V.  FIRST  FEDERAL  TRUST  CO. 
(S.  F.  9560.) 

(Snpreme  Court  of  CaUfornia.    July  10,  1922. 
Rehearing  Denied  Aug.  8;,  1922.) 

1.  LimHatloii  ef  aotlMs  «=9»66(I2)  —  WtaM-e 
■eii«y  payable  oi  danaad,  statute  begins  at 
date  of  exeoutloB. 

Where  a  promise  to  pay  moDey  is  payable 
on  demand,  the  statute  of  limitations  begins 
to  run  at  the  date  of  its  execution. 

2.  LImltatloB  of  actloas  «s>l48(3)— Natatioa 
OR  check  (tubs  not  eommunloatad  t«  ondttor 
held  aot  aokaowledgneat  of  debt  to  toll  stat* 
■to. 

In  Tiew  of  Code  CiT.  Proc.  |  360,  providing 
that  no  acknowledgment  or  promise  is  sufiB- 
dent  CTidence  of  a  new  contract  to  toll  limi- 
tations unless  it  Is  in  writing,  signed  by  the 
party  to  be  charged,  where  remittances  for 
interest  on  notes  were  made  by  checks,  some 
before  and  some  after  the  notes  were  barred, 
notations  on  the  check  stubs  showing  purposes 
for  which  the  checks  were  executed,  never  hav- 
ing been  communicated  to  the  creditor,  did  not 
constitute  an  acknowledgment  or  promise  suf- 
ficient to  toll  the  statute. 

3.  Llnittation  of  aotloas  «=3l63(4)— Part  pay- 
ment not  an  exceptloa  to  rule  requiring  writ- 
ten aoknowledgmant  of  debt  to  toll  atatute. 

A  promise  implied  from  the  fact  of  part 
payment  cannot  be  made  an  exception' to  the 
rule,  under  Code  Civ.  Proc.  {  300,  exduding 
aD  acknowledgments  and  promises  not  in  writ- 
ing. 

4.  Llmitatloa  ef  aetloaa  «=»  1 46  (3)— Written 
aekaowladgnont  of  dabt  to  toll  statato  must 
rofor  and  admit  oxIstMea  of  debt  which  debt- 
or wHilng  to  pay. 

No  writing  is  sufficient  as  an  acknowledg- 
ment under  Code  Civ.  Proc.  f  360,  unless  it 
contains  some  reference  to  a  debt,'  .which,  ei- 
ther of  itself  or  with  the  aid  of  evidence  of 
extrinsic  facts  in  explanation,  permisaible  un- 
der section  1860,  amounts  to  an  admission  that 
there  is  a  debt  existing  to  the  creditor  to  whom 
the  writing  is  sent  which  the  debtor  is  liable 
to  pay  and  willing  to  pay;  hence  checks  cov- 
ering interest  on  notes,  but  not  referring  to 
any  debt  nor  containing  language  subject  to 
explanation  as  referring  to  a  debt,  were  not 
Bufficient  acknowledgment  of  the  debt  evidenced 
by  the  notes  to  toll  limitations. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Oeorge  E.  Croth- 
era.  Judge. 

Action  by  Mrs.  Mary  CSiinin  against  the 
First  Federal  Trust  Company,  executor  of 
tbe  estate  of  Jeremiah  Lynob,  deceased. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Cbarlei  A.  Shurtlefl,  of  San  Francisco,  for 
appellant 

Cashing  &  Gushing,  of  San  Francisco,  tor 
respondent 


SHAW,  O.  J.  The  plaintiff  appeals  from 
the  Judgment  Tlie  action  waa  upon  a  prom> 
issory  note  for  |3,000  executed  by  Jeremiah 
I^nch  to  the  plaintUf  on  April  20,  1909,  pay- 
able on  demand. 

By  demurrer  to  the  complaint,  and  also  by 
way  of  answer,  the  defendant  Interposed  the 
defense  that  the  action  was  barred  by  the 
Btatnte  of  limitations,  mie  court  found  in 
favor  of  the  defendant  on  tUs  defense,  and 
rendered  Judgment  accordingly. 

[1  ]  Where  a  promise  to  pay  money  is  pay- 
able on  demand  the  statute  of  limitations 
begins  to  run  thereon  at  the  date  of  its 
execution.  O'Neil  ▼.  Magner,  81  Cal.  631,  22 
Pac.  876,  16  Am.  St.  Rep.  88;  Jones  v.  Nl- 
ctaoU,  82  Oal.  82,  22  Pac.  878.  The  period  of 
limitation  is  four  years  (Code  Civ.  Proc.  | 
337),  and  consequently,  unless  the  time  is 
extended  In  some  manner,  an  action  on  the 
note  became  barred  after  April  20,  1913. 
This  action  was  not  begun  until  May  31, 
1918. 

[2]  Section  360  of  the  Code'of  CItU  Pro- 
cedure provides  that— 

"No  acknowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continhing  contract,  by 
which  to  take  the  case  out  of  the  operation  of 
this  title,  unless  the  same  is  contained  in  some 
writing,  signed  by  the  party  to  be  charged 
thereby." 

On  behalf  of  the  plaintiff  it  is  claimed  that 
the  case  is  taken  out  of  the  operation  of  the 
statute  of  limitations  by  certain  wrltinga 
executed  by  Jeremiah  Lynch  and  proven  at 
the  trial.  These  writings  consist  of  checks 
signed  by  Jeremiah  Lynch,  payable  to  the 
order  of  plaintiff,  together  with  the  memo- 
randa made  by  Lynch  on  the  stubs  to  which 
said  checks  were  attached  at  the  time  they 
were  made,  showing  the  amount  of  the  check 
and  the  purposes  for  which  it  was  executed. 
Some  of  these  checks  and  memoranda  were 
made  prior  to  the  expiration  of  the  period  of 
limitation  after  the  date  of  the  note,  and 
some  of  them  were  made  after  the  expiration 
of  that  period.  As  they  are  all  of  the  same 
character,  it  will  not  be  necessary  to  state 
more  than  one  of  them.  The  first  check  la  as 
follows : 

"San  Frandsco,  ISth  April,  1912. 
"The  Bank  of  California,  National  Assoda- 
tlon,  San  Frandsco:    Pay  to  the  order  of  Mrs. 
M.   Clunin  |196,  one  hundred  'and  ninety-six 
dollars.  Jeremiah  Lynch." 

The  stub  opposite  this  cbedc  was  as  fol- 
lows : 

"No.  1076 

Date  16th  April  1912 
To  Mrs.  M.  Clunin 

Quart.  Annuity  to  1  Apt  160 

Int  on  8000#  at  6%  three  months  45 
Sundry  1" 
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Similar  diecks,  for  which  similar  stabs 
were  entered  in  the  dieck  book,  were  intro- 
duced in  evidence  bearing  date  as  late  as 
April  14,  1917.  Consequently,  if  these  trans- 
actions operated  as  an  acknowledgment  or 
promise  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations  within 
the  meaning  of  section  360,  Code  of  Civil 
Procedure,  the  action  was  not  barred.  These 
checks  were  transmitted  to  the  plaintiff  by 
said  Jeremiah  Lynch.  It  does  not  appear 
that  they  were  accompanied  by  any  letter  or 
other  writing  referring  to  the  purpose  for 
which  the  checks  were  executed.  The  stubs 
to  which  the  checks  were  originally  attached 
were  separated  from  the  checks  before  they 
were  sent  to  Mrs.  Clunin,  and  were  not  in  any 
manner  commimicated  to  her  by  the  de- 
ceased. 

So  far  as  the  stubs  are  concerned,  it  Is  well 
establLshed  In  this  state  that  they  do  not 
constitute  an  acknowledgment  or  a  promise 
sufficient  to  take  the  case  out  of  the  statute 
of  limitations,  since  they  were  never  com- 
municated to  the  creditor,  Mrs.  Clunin.  In 
Blddel  V.  Brizzolara,  64  Cal.  355,  30  Pac. 
609,  it  being  op  the  second  api>eal  In  that 
case,  the  court  said  on  this  subject : 

"It  is  very  certain  that  an  actual  promise 
can  only  be  made  to  the  creditor,  and  it  follows 
that  the  acknowledgment  from  which  the  prom- 
ise is  to  be  inferred  must  be  made  to  the  cred- 
itor." 

This  proposition  is  thoroughly  established 
by  the  authorities  and  we  have  no  decision 
to  the  contrary". 

It  is  earnestly  insisted  by  counsel  for  the 
appellant  that  th  eexccntiou  of  the  checks 
and  the  sending  of  them  to  Mrs.  Clunin  con- 
stituted a  sufficient  acknowledgment  or  prom- 
ise to  toll  the  statute.  It  will  be  observed 
that  the  checks  of  themselves  make  no  ref- 
erence to  the  existence  of  any  debt,  and  con- 
tain no  promise  of  any  sort  to  pay  money  or 
in  discharge  of  a  debt  of  any  character. 
They  all  Include  in  the  amount  stated  a  sum 
which  the  stubs  show  was  intended  to  pay 
quarterly  interest  on  a  $3,000  debt,  but  that 
fact  nowhere  appears  upon  the  check  Itself; 
none  of  them  was  for  that  exact  sum ;  they 
all  Include  sums  for  other  purposes. 

The  law  is  well  established  in  this  state  by 
numerous  decisions  that  the  acknowledgment 
or  promise  referred  to  In  section  360  must 
be  In  writing,  and  that  the  writing,  whether 
In  the  form  of  a  promise  or  not,  must  con- 
tain some  reference  to  an  existing  debt  ow- 
ing to  the  creditor,  which  the  debtor  is  will- 
ing to  pay.  It  must,  of  itself  acknowledge 
the  debt.  The  first  decisions  upon  the  sub- 
ject, those  In  Fairbanks  v.  Dawson,  9  Cal.  89. 
and  Barron  v.  Kennedy,  17  Cal.  574,  showed 
some  uncertainty  with  respect  to  the  char- 
acter of  the  writing  by  which  the  acknowl- 
edgment should  be  shown  and  concerning  the 
effect  of  the  statute  then  in  force,  which  was 


substantially  the  same  In  language  as  sec- 
tion 360,  but  in  later  cases  the  law  has  been 
crystallized  Into  a  dear  statement  of  the 
rule.  In  McGormlck  ▼.  Brown,  36  CaL  185^ 
95  Am.  Dec.  170,  where  the  court  was  consid- 
ering the  effect  of  a  letter  as  an  acknowledg- 
ment of  a  debt,  it  was  said : 

"The  acknowledgment  referred  to  In  the  stat- 
ute is  not  such  as  may  be  deduced  by  inference 
from  a  promise  or  an  oifer  to  pay  a  part  of  the 
debt,  or  to  pay  the  whole  debt  In  a  particular 
manner,  or  at  a  specified  time,  or  upon  speci- 
fied conditions.  The  acknowledgment,  say  the 
cases,  must  be  a  direct,  distinct,  unqualified, 
and  unconditional  admission  of  the  debt  which 
the  party  is  liable  and  willing  to  pay." 

In  Blddel  v.  Brizzolara,  56  Cal.  380,  the 
court  was  considering  a  plea  of  the  statnt« 
of  limitations  upo^  a  promissory  note  (se- 
cured by  mortgage  on  real  estate  and  the  ef- 
fect of  an  agreement  executed  by  the  maker 
of  the  note  and  a  third  person,  wherein  it 
was  recited  that  the  third  person  "assumes  a 
mortgage  now  on  said  property  held  by  Phil- 
lip Blddel,  principal  and  interest  amounting 
to  $6,090."    The  court  said : 

"The  'acknowledgment'  must  be  a  direct  and 
unqualified  admission  of  an  existing  debt  which 
the  party  is  willing  to  pay." 

And  In  connection  with  the  quotation  it 
gives  a  passage  from  Bell  v.  Morrison,  1  Pet. 
862,  7  L.  Ed.  174,  containing  the  following: 

"Such  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  previous, 
subsisting  debt,  which  the  party  is  liable  and 
willing  to  pay." 

In  Pierce  v.  Merrill,  128  Cal.  476,  61  Pac 
68,  79  Am.  St  Rep.  63,  the  last  sentence  of 
the  above  quotation  from  McCormick  v. 
Brown  Is  quoted  and  followed.  The  same 
idea  has  been  stated  in  slightly  different 
language  as  follows: 

"The  acknowledgment  must  be  a  direct,  no- 
qualified,  and  unconditional  admission  of  a  debt 
which  a  party  is  liable  and  is  willing  to  pay.** 
Curtis  V.  Sacramento,  70  Cal.  414,  11  Pac.  74& 

"The  distinct  and  unqualified  admission  of  an 
existing  debt  contained  in  a  writing  signed  by 
the  party  to  be  charged,  and  without  intima- 
tion of  an  Intent  to  refuse  payment  thereof, 
suffices  to  establish  the  debt  to  which  the  con- 
tract relates  as  a  continuing  contract,  and  to 
interrupt  the  running  of  the  statute  of  Umita- 
tlons  against  the  same."  S.  P.  Co.  v.  Prosser, 
122  Cai.  415,  52  Pac.  837,  55  Pac.  145. 

"The  acknowledgment  of  a  debt  in  contem- 
plation of  this  statute  must  be  a  distinct,  nn- 
qualified,  unconditional  recognition  of  an  obli- 
gation for  which  the  person  making  such  ad- 
mission is  liable."  Powell  t.  Petcb,  166  Cal. 
331,  136  Pac.  56. 

[3]  There  are  expressions  In  some  of  the 
opinions  of  this  court  which  have  apparently 
been  misunderstood,  and  we  deem  it  proper 
here  to  give  some  explanation  and  qualifica- 
tion thereof.    The  remarks  In  Barron  ▼.  Ken- 
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nedy,  17  Cal.  674,  seem  to  say  that  a  part 
payment  alone  Is  sufficient  to  take  rbe  debt 
out  of  the  Btatate,  U  It  is  not  accompanied 
by  some  declaration  qaalifylng  the  Implied 
admission  of  the  existence  of  the  debt.  In 
that  immediate  connection  the  necessity  of  a 
writing  is  not  mentioned,  except  to  say  that 
it  shonld  be  proven  by  a  writing,  bnt,  as  was 
explained  in  Heinlln  v.  Oastro,  22  Cal.  100, 
the  decision  in  the  Kennedy  Case  was  predi- 
cated upon  the  letters  accompanying  the 
transroiesion  of  the  money  and  which  showed 
that  it  was  to  be  applied  on  a  debt  due  to 
the  plaintiff.  This  view  of  the  case  is  fur- 
ther emphasized  by  the  decision  in  Pe&a  v. 
Vance,  21  Cal.  149.  In  that  case  the  court 
was  aslied  to  reconsider  the  doctrine  of  the 
earlier  cases,  and  upon  this  point  the  opinion 
says: 

"On  examination  of  the  matter  a  second  time, 
we  are  satisfied  that  the  statute  intended  to 
exclude  all  acknowledgments  and  promises  not 
in  writing,  and  that  a  promise  implied  from  the 
fact  of  part  payment  cannot  with  any  propriety 
be  made  an  exception." 

In  Concannon  v.  Smith,  134  Cal.  14,  66  Pac. 
40,  the  letter  held  to  be  a  sufficient  acknowl- 
edgment under  the  statute,  although  It  dis- 
tinctly referred  to  an  existing  debt,  did  not 
describe  the  debt  with  any  certainty,  and  It 
was  held  that  the  fact  that  there  was  bnt  one 
debt  In  existence  to  which  It  could  refer 
could  be  proven  as  an  extrinsic  fact  to  ex- 
plain the  uncertainty  in  the  writing.  This, 
of  course,  is  expressly  allowed  by  section 
1860,  Code  of  Civil  Procedure,  In  any  case 
of  ambiguity  in  a  writing. 

Several  decisions  contain  language  appar- 
ently indicating  that  an  acknowledgment 
made  by  an  act  or  by  conduct,  although  not 
In  writing,  may  t>e  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute.  The 
context,  however.  In  each  case  shows  that 
the  act  or  conduct  which  the  court  was  re- 
ferring to  was  a  writing  which  contained  an 
acknowledgment  of  the  debt  sufficient  to 
come  within  the  rule  stated  in  the  foregoing 
decisions.  Such  expressions  are  found  in 
Fairbanks  v.  Dawson,  supra,  Tuggle  v.  Mi- 
nor, 76  Cal.  101,  18  Pac.  131,  and  in  Minlfle 
y.  Bowley  (Cal.  Sup.)  202  Pac.  on  page  675. 

[4]  It  is  clear  from  all  these  decisions  that 
no  writing  is  sufficient  as  an  acknowledg- 
ment under  section  360,  unless  it  contains 
some  reference  to  a  debt,  which,  either  of 
Itself  or  with  the  aid  of  permissible  evidence 
of  extrinsic  facts  in  explanation,  amonnts  to 
an  admission  that  th6re  is  a  debt  existing  to 
the  creditor  to  whom  the  writing  Is  sent 
which  the  debtor  Is  liable  to  pay  and  willing 
to  pay.  The  checks  Introduced  in  evidence 
do  not  come  up  to  this  standard  since  they 
contain  no  reference  whatever  to  any  debt, 
or  any  language  which  can  be  said  to  be  un- 
certain in  its  meaning  and  subject  to  exida- 


nation  by  the  aid  Of  extrinsic  drcnmstanoes 
so  as  to  tie  made  to  refer  to  a  debt 

Our  conclusion  is  that  the  court  below  was 
correct  in  holding  that  the  action  to  barred 
by  the  statute  of  limitations. 

The  Judgment  Is  aflBrmed. 


We  concur: 
SLOANE,  X; 


WASTE,  J.; 
WILBUR,  X 


LENNON,   X; 


SHURTLEFF,  J.,  being  disqualified,  does 
not  participate  in  the  foregoing  opinion. 


a$»  Cal.  32S) 

BALL  et  al.  v.  CALIFORNIA  CONSERVINQ 
CO.    (S.  F.  9994.) 

(Supreme  Conrt  of  Galifomia.    Jnly  IST,  1922. 
Rehearing  Denied  Aag.  10,  1022.) 

1.  Brokers  «s»60— Broker  held  not  entitled  to 
commission  on  sale  subject  to  buyer's  approv- 
al of  goods  where  not  given,  and  contract  can- 
celed by  agreflment. 

Where  the  memorandnm  of  sale  negotiated 
by  a  broker  expressly  provided  that  the  goods 
must  meet  with  the  buyer's  approval,  and  the 
bnyer  thereafter  sent  (a  the  seller  a  sample 
as  to  the  quality  of  goods  be  demanded,  which 
the  seller  refused  to  furnish,  whereupon  the 
contract  was  canceled  by  agreement  of  the 
parties,  the  broker  was  not  entitled  to  his  com- 
mission. 

2.  Brokers  <s=>64(2)— Broker  held  to  have  con- 
traoted  with  reference  to  provision  of  sale 
oontract  allowing  pro  rata  delivery. 

Where  the  memorandum  of  a  sale  contract 
negotiated  by  a  broker  stated  the  terms  were 
to  be  according  to  the  regular  California  veg- 
etable contract,  and  snch  regular -contract  in- 
cluded a  term  that,  in  case  of  damage  to  crop, 
or  for  any  cause  whatsoever,  the  seller  was 
unable  to  make  full  delivery,  the  buyer  would 
accept  pro  rata  delivery  upon  all  goods  packed 
short,  the  broker  must  be  held  to  have  con- 
tracted with  reference  to  that  provision  of  the 
contract. 

3.  Brokers  ^=369— Held  entitled  under  cono 
tract  to  comnlssion  only  on  goods  delivered. 
.  A  broker  who  negotiated  a  contract  for  the 

sale  of  goods  which  provided  that,  in  the  case 
of  inability  to  make  full  delivery  for  crop  fail- 
ure or  other  cause,  the  buyer  agreed  to  accept 
pro  rata  delivery  of  the  quantities  specified,  the 
broker  was  entitled  to  a  commission  for  the 
sale  only  of  the  quantity  of  goods  actually  de- 
livered where  that  was  22  per  cent,  of  the 
quantity  contracted  for. 

In  Bank. 

A{^eal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortalf, 
Judge. 

Action  by  F.  M.  Ball  and  another,  as  trus- 
tees of  F.  M.  Ball  &  Co.,  a  dissolved  corpora- 
tion, against  the  California  Conserving  Com- 
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IKmy,  a  coriwratlon,  to  recover  a  broker's 
commlatdon.  Judgment  for  i^alntiffB,  and  de- 
fendant appeal*.    Reversed. 

Goldman  &  Altman,  of  San  Trandseo,  for 
appellant. 

B.  J.  Torregano,  Vincent  Surr,  and  Gold- 
man, Nye  Sc  Surr,  all  of  San  Francisco,  fOr 
respondents. 

RICHARDS,  Justice  pro  tern.  Defendant 
appeals  from  a  Judgment  i-«coTered  against 
it  in  an  action  Instituted  by  F.  M.  Ball  & 
Co.,  a  corporation,  for  commissions  for  nego- 
tiating three  sales  of  what  is  commercially 
known  as  "tomato  paste."  The  complaint 
contained  two  counts  covering  each  sale,  one 
predicated  upon  the  agreed  comiKnsatlon  and 
the  other  upon  the  reasonable  value  of  the 
service.  The  answer,  by  Its  failure  to  deny 
the  same,  admitted  the  allegations  of  the 
°  complaint  touching  the  Incorporation  of  the 
respective  parties  to  the  action,  but  denied 
the  remaining  allegations  of  each  count  The 
findings  were  that  the  allegations  of  the 
complaint  were  true,  and,  based  thereon  and 
ux)on  the  conclusion  of  law,  the  trial  court 
rendered  Judgment  for  plaintiff  in  the 
amount  prayed  for,  with  Interest  from  the 
date  of  sales  declared  upon  in  the  several 
coimts  of  the  complaint. 

Three  separate  transactions  were  involved: 
The  first  was  a  sale  of  tomato  paste  to  A. 
Rnsso  &  Co.  of  Chicago,  upon  which  the  court 
found  and  adjudged  that  plaintiff  was  enti- 
tled as  a  commission  to  $687.50,  with  interest  | 
thereon  from  October,  1917,  the  date  of  the 
alleged  sale,  at  the  rate  of  7  per  cent  per  an 
num.  The  remaining  two  sales  were  sales 
of  paste  to  the  Natwlll  Company  of  New 
York,  upon  which  the  court  found  and  ad' 
Judged  that  plaintiff  was  entitled  to  recover 
as  commissions  the  sum  of  (452,  with  like 
interest  respectively  on  $212  thereof  from 
February  2,  1918,  and  on  $240  thereof  from 
March  22,  1918,  the  dates,  respectively,  of 
sndi  sales.  At  the  time  the  several  orders 
were  secured  t^  plaintiff  a  sales  memoran- 
dum was  prepared  in  writing  in  each  case, 
stating  the  amount  and  price  of  the  goods 
sold.  Bach  was  accepted  by  the  defendant. 
These  documents  were  identical  in  form  ex- 
cept as  to  the  name  of  the  purchaser,  the 
date  of  the  memorandum,  the  amount  and 
time  of  shipment  of  goods.  The  price  of  the 
goods  was  the  same  in  each  case.  These 
memoranda  were  in  abbreviated  form  as  to 
some  of  their  provisions,  among  which  was  a 
clause  reading:  '^erms:  reg.  Cal.  v^.  con- 
tract" These  m«noranda  each  contained 
the  following  provision :  "2%  per  cent,  brok- 
erage to  Ball-Lockhart"  These  memoranda 
also  contained  the  following  clause:  "Subject 
this  year's  delivery  meeting  buyer's  approv- 
al." Subsequent  to  the  maKlng  and  execu- 
tion of  these  memoranda  in  abbreviated  form 
a  more  amplified  contract  of  sale  was  entered 


into  during  the  early  part  of  the  year  1918 
between  the  defendant  as  seller,  and  eacb 
of  the  purchasers,  which,  Uiongh  executed  Ly 
the  defendant  and  the  latt»,  was  not  pre- 
sented to  the  plaintiff  for  either  Its  approval 
or  signature.  The  record  seems  to  indicate 
that  these  later  documents  followed  general- 
ly the  form  of  the  regular  OaUfomla  v^e- 
table  contract  used  by  sdlers  and  parcbasers 
of  vegetable  products.  In  eadi  of  these  am- 
plified contracts  there  was  this  provision: 

"Quality  of  tomato  paste  to  be  saperior  to 
last  year's  crop  sold  to  us  by  Pacific  Vinegar 
and  Kdtit  Works." 

There  was  also,   under  the  mibhead   of 

"terms  and  conditions,"  the  further  provision 
reading  as  follows: 

"In  case  of  damage  to  crop,  or  for  any  canse 
or  causes  whatsoever,  the  seller  is  unable  to 
make  full  delivery  of  any  of  the  varieties  of 
goods  named,  the  buyer  agrees  to  accept  pro 
rata  delivery  upon  all  goods  packed  short" 

These  later  contracts  contained  no  rtfer- 
ence  to  the  broker  or  Its  commission,  and,  as 
we  have  seen,  were  not  presented  to  it  or 
signed  by  It  (The  Pacific  Vinegar  &  Pl<Ue 
Worlts  above  referred  to  was  the  predeces- 
sor of  the  defendant) 

[1]  Directing  our  attention  first  to  the  sale 
to  Russo  &  Co.,  it  appears  that  on  March  29, 
1918,  after  the  execution  of  the  amplified 
contract  with  It  Russo  ft  Oa  wrote  the  de- 
fendant as  follows: 

"Under  separate  -mall  we  are  sending  yon  a 
sample  of  six  cans  of  California  tomato  paste. 
The  tomato  paste  received  from  yon  last  year 
does  not  come  up  to  this  high  grade  standard. 
We  wish  to  state  that  we  must  have  qnality 
same  as  sample  which  we  have  sent  yon." 

To  this  letter  the  defendant  oa  April  3.' 
1918,  replied: 

"The  article  which  we  supplied  to  the  trade 
last  year  gave  universal  satisfaction,  and  it 
will  be  made  In  the  same  way  and  of  the  same 
standard  and  grade  this  year.  We  take  It  from 
your  letter  that  this  being  the  case  yon  will 
want  to  cancel  your  contract  with  us.  If  oar 
understanding  is  correct  we  then  ask  yon  to 
definitely  advise  us  one  way  or  the  other  hy 
return  mail  please." 

Russo  &  Co.,  on  the  8th  of  the  same  month, 
answered: 

"If  acceptable  to  yon  we  cancel  oar  eontr«ct 
#94  covering  1,800  cases  200/6  os.  tins  of  to- 
mato paste.  Tou  will,  therefore,  acknowledge 
receipt  of  our  cancellation  by  return  maiL" 

Russo  &  Co.,  not  content  to  transmit  a 
reply  to  this  letter  through  the  usual  course 
of  mail,  on  April  16, 1918,  wired  defendant: 

"Please  wire  at  our  expense  cancellation  of 

our  contract" 

— to    which    request   defendant   repUed    bf 
wire: 
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"We  ao^t  jont  cancellstioB  of  tomato  paate 
contract." 

Appellant  bereiii  contends  that,  as  to  the 
Rosso  &  Co.  sale,  the  goods  offered  by  the 
seller  did  not  meet  with  the  buyer's  approv- 
^  al,  and  hence  that,  the  condition  In  the  con- 
tract of  sale  In  that  respect  not  having  been 
fulfilled,  and  the  contract  for  that  reason 
having  been  canceled,  the  plaintiff  was  not 
entitled  to  recover  any  commissions  upon 
snch  sale. 

We  see  no. answer  to  this  contention.  The 
memorandum  of  sale  upon  which  the  plain- 
tiff relies  for  a  recovery  contains  the  express 
provision  that  the  goods  must  meet  the  buy- 
er's approval.  This  provlsicm  renders  it  an 
executory  contract  of  sale  npon  a  condition 
subsequent,  without  the  fulfillment  of  which 
th««  could  have  been  no  completed  sale  un- 
der said  contract.  The  right  of  the  broker  to 
recover  commissions  must  be  hdd  to  have 
depended  upon  a  completed  sale;  and,  this 
not  having  been  consummated,  it  follows  that 
the  right  of  the  plaintiff  to  recover  his  com- 
missions under  the  contract  with  Russo  & 
Co.  must  fall. 

[2]  As  to  the  right  of  the  plaintiff  to  recov- 
er its  commissions  upon  the  sales  of  the  Nat- 
will  Company,  another  question  is  presented. 
Tbe  memorandum  of  sale  in  eadi  of  said 
contracts,  as  we  have  seen,  contains  the  ab- 
breviated Clause  reading  as  follows:  "Terms: 
reg.  CaL  veg.  contract"  This  abbreviated 
dause^is  conceded,  when  amidifled,  to  mean: 
"Terms:  Regular  California  vegetable  con- 
tract," and  this  clause  thus  amplified,  when 
contained  in  the  preliminary  agreement  be- 
tween the  seller  and  the  buyer,  upon  which 
the  plaintiff  relies  for  its  right  to  its  com- 
missions, must  be  Interpreted  as  meaning 
that  the  parties  to  said  preliminary  agree- 
ment were  contracting  with  reference  to  and 
under  the  provision  of  the  usual  amplified 
contract  for  vegetable  products  in  general 
use  among  the  sellers  and  buyers  of  such 
products  at  the  time,  and  hence  it  will  be  as- 
sumed that,  when  the  buyer  and  seller  exe- 
cuted the  enlarged  contract  a  few  we^s  lat- 
er, such  enlarged  contract  was  the  regular 
California  vegetable  contract  which  was  in 
the  contemplation  of  all  of  the  parties  to  the 
preliminary  memorandum  of  agreement  upon 
which  the  plaintiff  herein  relies  for  the  re- 
covery of  its  commissions.  If  this  assump- 
tion is  correct,  it  would  necessarily  follow 
that  the  provisions  of  the  later  and  enlarged 
contract  are  to  be  read  into  the  preliminary 
agreement  between  the  parties;  and,  this  be- 


ing so,  it  must  be  held.  In  the  absence  of  a 
showing  to  the  contrary,  that  the  jdalntifl  at 
the  time  of  the  execution  of  the  ^id  contract 
was  aware  of  the  conditions  onbraced  in  the 
regular  California  vegetable  contract,  and 
hence  was  aware  of  the  fact  that  such  en- 
larged contract  contained  the  provision 
that— 

"In  case  of  damage  to  crop,  or  for  any  cause 
or  canses  whatsoever,  the  seller  is  linable  to 
make  fnll  deliver^  of  any  of  the  varieties  of 
goods  named,  the  buyer  agrees  to  accept  pro 
rata  delivery  np«n  all  goods  packed  short" 

Being  thus  aware  of  this  condiUon  in  the 
enlarged  contract  the  plaintiff  must  be  held 
to  have  Itself  contracted  with  reference  to 
it  and  hence  to  have  agreed  that  the  amount 
of  its  commissions  should  depend  npon  tbe 
amount  of  the  deliveries  of  the  -seller's  prod- 
uct whidi,  as  shown  by  the  undisputed  evi- 
dence herein,  was  but  22.2  per  cent  of  the 
amount  of  goods  provided  for  in  the  prelimi- 
nary contract  between  the  parties. 

[3]  The  foregoing  conditions  as  to  the 
amount  of  goods  to  be  delivered  and  accept- 
ed, npon  which  the  plaintiiTs  percentage  of 
commissions  was  to  be  computed,  appearing 
upon  the  face  of  these  contracts,  it  was  nec- 
essary for  the  plaintiff  to  show  that  there 
had  been  a  full  delivery  of  all  of  the  goods 
provided  for  in  the  memorandum  of  agree- 
ment upon  which  it  relies  before  it  would  be 
entitled  to  the  full  commissions  which  it 
claims.  Not  having  shown  this,  bat,  on  the 
contrary,  the  undisputed  evidence  being  that 
the  seller's  pack  and  delivery  was  but  22.2 
per  cent  of  the  anticipated  amount  provided 
for  in  the  preliminary  memorandum,  it  fol- 
lows that  tbe  plaintiff's  commissions  must  be 
computed  upon  the  actual  amount  of  goods 
delivered  under  said  contracts. 

It  follows  from  the  foregoing  that  as  to 
the  Russo  &  Co.  contract  the  plaintiff  was 
not  entitled  to  recover  any  commissions,  and 
that  as  to  the  two  contracts  with  the  Nat- 
will  Company,  the  amount  of  commissions 
recoverable  by  the  plaintiff  must  be  computed 
upon  the  basis  of  the  actual  deliveries  made 
imder  said  contracts,  and  that  the  trial  court 
was  in  error  in  awarding  the  plaintiff  Judg- 
ment for  commissions  in  an  amount  in  ex- 
cess of  that  Indicated  by  the  views  above  set 
forth. 

Judgment  reversed. 

We  concur:  SHAW,  0.  J.;  WASTE,  J.; 
SLOANE,  J.;  liAWLOR,  J. 
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(189  Cat.  nv 

la  r«  Bass'  ESTATE.    (S.  F.  9573.) 

(Supreme  Coort  of  OoUfomia.    July  13,  1922.) 

A|H>eal  and  error  ®=>I2I8— Remfttitur  not  re* 

called  later  than  30  days  after  Judgment,  ■■ 

absence  of  fraud  or  mistake. 

In  the  absence  of  fraud,  and  where  the  Sb- 

preme  Coart  renders  its  judgment  advisedly  on 

the  case  as  presented  by  the  parties,  it  cannot, 

after  expiration  of  the  30  days  allowed  by  the 

Constitution,  after  which  the  judgment  is  final, 

recall  the  remittitur  to  reconsider  the  facts  and 

reasons  on  which  the  judgment  was  given. 

In  Bank. 

On  motion  to  recall  remittitur.     Denied. 

For  former  opinion,  see  202  Pac.  641. 

George  D.  Collins,  Jr.,  of  San  Francisco, 
for  appellants. 

Thomas  O.  Grothers,  Wm.  M.  Abbott,  E. 
W.  Cannon,  and  I.  M.  Golden,  aU  of  San 
Francisco,  for  respondenta 

SHAW,  C.  J.  The  respondents  move  to 
recall  the  remlttittir,  on  the  ground  that  It 
"does  not  conform  to  the  final  judgment  of 
the  court,  upon  the  ground  that  the  judg- 
ment appealed  from  was  in  all  substantial 
particulars  affirmed." 

The  appeal  was  taken  from  a  decree  of 
partial  distribution  of  the  estate  of  Catherine 
Ross,  deceased.  That  decree  was  that  the 
property  distributed  was  a  part  of  the  com- 
munity property  of  John  Ross,  deceased,  and 
the  deceased,  Catherine  Ross,  during  their 
marriage,  that,  upon  his  death,  it  was  dis- 
tributed to  her  and  that,  upon  her  death, 
thereafter  one-half  of  such  community  prop- 
erty descended  to  the  relatives  of  John  Ross, 
deceased,  and  the  other  half  to  the  children 
of  Elizabeth  H.  Donohue  as  the  next  of  kin 
of  Catherine  Ross.  Catherine  Ross  had  two 
sisters,  who  died  prior  to  her  death,  namely, 
Elizabeth  H.  Donohue  and  Bridget  H.  Quinn, 
both  of  whom  left  descendants  who  are  now 
living.  The  decree  gave  no  part  of  the 
property  to  the  descendants  of  Bridget  H. 
Quinn,  and  some  of  them  appealed  therefrom. 
It  was  upon  the  decision  of  this  appeal  that 
the  remittitur  was  issued.  The  decision  of 
this  court  was  that,  as  descendants  of  Bridg- 
et H.  Quinn,  the  appellants  were  entitled  to 
a  share  in  the  one-half  of  the  community 
property  included  in  the  distribntlon  to  the 
Donohue  children.  To  that  extent  the  de- 
cree was  reversed.  The  briefs  show  that  the 
heirs  of  John  Ross  and  the  children  of  Mrs. 
Donohue  filed  a  joint  brief  in  opposition  to 
the  claims  of  the  appellants.  Nothing  was 
said  to  the  eflfect  that  the  John  Ross  heirs 
had  no  interest  in  the  controversy  between 
the  descendants  of  the  two  sisters  of  Cather- 
ine Ross  over  the  one-half  of  Iter  property, 
nor  with  respect  to  the  John  Ross  heirs  being 
exempt  from  costs  of  appeal.    This  court,  up- 


on this  condition  of  Che  matter,  made  a  sen- 
eral  order  reversing  the  case  in  favor  at  the 
appellants.  As  the  respondents  made  com- 
mon cause  against  the  appellants  the  conrt 
saw  no  reascm  for  making  a  distinction  be- 
tween them  on  the  matter  of  costs.  The 
error,  if  any,  was  due  to  the  overalght  of  the 
parties  and  not  that  of  the  court  or  of  the 
derk. 

In  the  absence  of  fraud,  and  where  tliis 
court  renders  Its  judgment  advisedly  upon 
the  case  as  presented  by  the  parties,  this 
court  has  no  power  after  the  expiration  of 
the  30  days  allowed  by  the  Constitution  and 
after  whldh  our  judgment  is  final,  to  recall 
the  remittitur  for  the  purpose  of  reconsider- 
ing the  facts  and  reasons  upon  whicli  the 
judgment  was  given.  Oakland  v.  Pacific,  etc, 
Co.,  172  Cal.  332-837,  166  Paa  468.  Ann.  Cas. 
1917E,  259;  Estate  of  Levlnsou,  108  CaL  459, 
41  Paa  483;  42  Pac.  479;  Granger  v.  Sheriff, 
140  Cal.  195,  73  Pac.  816;  HerrUch  v.  Mc- 
Donald, 83  Chi.  fi06,  23  Pac.  710;  Tnunpler 
v.  Trumpler,  123  Cal.  248,  65  Pac.  1008;  Mar- 
tin V.  Wagner,  124  CaL  204,  56  Pac.  1023; 
Riclurdson  v.  Chicago,  etc.,  Co.,  135  Cal.  311, 
67  Pac.  769.  This  judgment  was  given  on 
December  2,  1921,  and  became  final  on  Janu- 
ary 1,  1922.  In  that  interval,  if  the  heir* 
of  John  Ross  had  applied -therefor,  tbe  court 
might  have  altered  Its  judgment  as  to  costs. 
This  motion  was  instituted  on  March  1,  1922. 
It  was  then  too  late  for  the  court  to  aid  in 
the  matter,  even  if  it  were  so  disposed.  The 
motion  is  denied. 

We  concur:  SHTJRTI.EFF,  J.;  SL<OANB, 
J.;  WILBUR,  J.;  LAWLOR,  J.;  WASTE, 
J.;  RICHARDS,  JusUce  pro  tern. 


(58  Cal.  App.  M> 
CALLAOHAN  v.  OLSEN  et  al.     (Civ.  4067.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   June  6,  19^) 

1.  Appeal  and  error  «=367l(3)— Where  appeal 
I*  on  Judgment  roll  aione^  only  saffldea^  ef 
flndlngt  to  support  the  Jndgmeat  will  be  cea- 
sidered. 

Where  an  appeal  is  taken  on  the  judgment 
roll  alone,  only  sufficiency  of  the  findings  to 
support  the  judgment  will  be  considered. 

2.  Principal  and  surety  ®=399— Surety  for  reat 
for  certala  months  not  released  by  aoeeptaaee 
of  amooBt  lees  than  rent  for  previoas  moaths. 

Where  defendant  was  surety  for  the  pay- 
ment of  rent  for  certain  months,  the  fact  that 
a  landlord's  agent  accepted  a  less  amount  than 
that  specified  for  certain  months  previous  to 
those  for  whose  rent  defendant  was  a  surety 
did  not  amount  to  an  alteration  of  the  princip^ 
obligation,  so  as  to  release  defendant,  in  por- 
suance  of  (3iv.  Code,  {  2819,  nor  did  it  operate 
as  a  release  on  the  ground  that  the  landlord 
thereby  waived  certain  remedies  in  unlawful  de- 
tainer to  which  he  might  have  resorted. 
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Appeal  from  Superior  Cioart,  Olty  and 
County  of  San  Francisco;  XL  P.  Shortall, 
Judge. 

Action  by  P.  P.  Oallaghan  against  George 
L.  Olsen  and  another.  From  Judgment  for 
plaintiff,  defendant  A.  Davidson  appeals. 
Affirmed. 

Herbert  Choynskl  and  James  Raleigh  Kel- 
ly, both  of  San  Francisco,  for  appellant 

Stanislaus  A.  Riley,  of  San  Francisco,  for 
respondent 

PREWETT,  Justice  pro  tem.  Action  on  a 
guaranty.  The  respondent  leased  to  defend- 
ant Olsen  certain  real  property  for  a  period 
of  12  months  at  an  agreed  monthly  rental  of 
1400.  At  the  same  time,  and  as  a  part  of  the 
same  transaction,  the  appellant  executed  to 
the  respondent  a  certain  written  guaranty, 
wherein  he  did— 

"covenant,  promise  and  agree  to  and  with  the 
party  of  the  second  part  (the  respondent)  that 
the  said  Oeorge  L.  Olsen  shall  well  and  truly 
pay  the  rents  reserved  for  the  last  three 
months,  to  wit  for  the  three  months  commenc- 
ing December  1,  1916,  and  ending  February  29, 
1916,  to  perform  and  execute  all  covenants 
therein  contained  on  his  part  and  that  in  his 
failure  to  do  so  in  any  particular  we  will  forth- 
with pay  *  *  *  the  said  rents  that  may  be 
4>r  become  due  under  said  lease  for  the  lost 
three  months  thereof,  to  wit,  for  the  months 
commencing  December  1,  1915,  snd  ending  Feb- 
ruary 29,  1916,  and  all  damages  that  may  hap- 
pen or  accrue  by  reason  of  such  failure  not  ex- 
ceeding the  aggregate  sum  of  $1,200." 

[1]  The  defendant  Olsen  failed  to  pay  the 
rent  for  the  last  three  months  of  the  term, 
and  the  respondent  thereupon  brought  this 
action  against  both  parties  to  recover  the 
same.  The  trial  court  rendered  judgment 
as  prayed  for,  and  the  appellnnt  appeals  up- 
on the  Judgment  roll  alone.  This  eliminates 
all  points  save  the  sufficiency  of  the  findings 
to  support  the  Judgment 

The  appellant  directs  our  attention  to  the 
following  finding  made  by  the  trial  court : 

"That  for  several  months  during  the  tenancy 
of  said  defendant  Olsen,  said  defendant  paid  to 
the  agent  of  the  plaintiff  and  the  said  agent 
received  and  accepted  in  payment  of  the  rent 
for  said  mcnths  a  sum  less  than  the  stipulated 
rate  of  rental  under  said  lease;  that  none  of 
said  months  is  embraced  within  the  period  from 
December  1,  1915,  to  and  including  February 
29,  1916  (being  the  period  for  which  the  rental 
herein  sued  for  accrued  and  became  due).  That 
there  is  no  evidence  showing  that  the  plaintiff 
had  actual  knowledge  of  the  payment  and  ac- 
ceptance of  said  reduced  sums.  That  there  was 
no  written  agreement  between  defendant  Olsen 
and  plaintiff  either  in  person  or  by  agent  for 
any  reduction  of  said  rent  or  for  the  modifica- 
tion of  any  term  of  said  lease;  that  there  was 
not  at  any  time  any  written  authorization  from 
plaintiff  to  reduce  said  rent  or  to  modify  any 
term  of  said  lease." 


[2]  It  is  Inslfited  that  the  acceptance  by  the 
respondent  of  a  smaller  sum  than  the  agreed 
rate  of  rental  was  an  alteration  of  the  prin- 
cipal obligation  In  a  material  respect,  and 
that  the  effect  thereof  was  to  r^ease  the 
guarantor.  No  fault  can  be  found  with  the 
soundness  of  the  rule  upon  which  this  con- 
tenUon  is  based  (Civ.  Code,  {  2819),  but  it 
has  no  application  to  the  present  case.  The 
app^ant  does  not  question  the  rule  that  fu- 
ture rentals  are  not  reduced  by  the  accept- 
ance of  less  than  the  stipulated  sums  for  a 
portion  of  the  leased  term.  In  tact  the  ques- 
tion is  scarcely  open  for  discussion,  in  view 
of  the  many  California  authorities  bearing 
up<m  it  In  Sinnige  v.  Oswald,  170  Cal.  55, 148 
Paa  203,  for  a  period  of  nine  months  the  land- 
lord accepted  less  sums  than  the  stipulated 
rental,  and  receipted  in  full  for  the  said 
months.  The  surety  in  that  case,  as  here, 
raised  the  point  that  these  payments  of  less 
sums  and  their  acceptance  by  the  landlord 
operated,  by  changing  the  terms  of  the  lease, 
to  release  the  surety.  The  Supreme  Court 
in  commenting  upon  this  claim,  uses  the  fol- 
lowing language. 

"They  are  not  sufficient  to  establish  a  change 
in  the  written  contract  so  as  to  affect  the 
amount  of  future  installments  of  rent  where 
no  such  change  of  terms  has  been  made  in  writ- 
ing." 

From  James  Eva  Estate  t.  Mecca  Ck>.,  40 
Cal.  App.  615,  181  Pac.  416,  we  quote : 

"The  final  contention  of  appellant  is  that  the 
guarantor  was  discharged  from  liability  for  the 
reason  that  the  principal  obligation  of  the  les- 
see was  changed  and  altered  in  a  material  re- 
spect without  the  consent  of  the  guarantor. 
The  change  in  the  principal  obligation  relied 
upon  is  the  fact  that  the  lessor  made  a  rebate, 
for  certain  months,  from  the  amount  of  rent 
specified  in  the  lease,"  etc. 

To  this  claim  the  court  replied,  in  effect 
that  concessions  of  the  kind  in  question  are 
not  sufficient  to  establish  a  change  in  the 
written  contract  so  as  to  affect  the  amount 
of  future  installments  of  rent.  From  a  num- 
ber of  cases  affirming  the  same  doctrine,  we 
will  notice  but  one  other.  In  Dodge  v.  Chap- 
man, 42  Cal.  App.  614,  183  Pac.  966,  the 
court  gives  a  very  extended  and  valuable 
analysis  of  the  point    In  one  place  it  says: 

"The  agreement,  then,  to  receive  for  a  lim- 
ited time  a  reduced  monthly  rental  was  not  in 
writing,  and  was  supported  by  no  consideration. 
As  an  agreement  in  modification  of  the  lease, 
it  therefore  was  without  •  •  •  effect 
•  •  •  Conceding  that  the  obligation  to  pay 
the  stipulated  monthly  rental  was  satisfied  by 
these  payments,  yet  the  contract  was  not  al- 
tered any  more  than  it  would  have  been  if  the 
full  amount  had  been  paid.  It  was  no  concern 
of  the  sureties  bow  these  payments  were  made. 
The  landlord  could  have  taken  his  pay  in  'chips 
and  whetstones'  if  be  saw  fit" 
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While  the  appellant  coold  acaroely  qaes- 
tlon,  and  perhaps  does  not  qaeirtJon,  the  force 
of  these  anthorlUea,  he  Insists  that  an  agree- 
ment by  a  surety  to  pay  the  last  Installments 
of  a  term  Is  affected  by  the  acceptance  of  less 
than  the  stlpolated  sums.  He  argues  that 
the  landlord  thereby  waives  certain  remedies 
In  unlawful  detainer  to  which  he  might  have 
resorted.  But,  at  most,  he  no  more  waives 
them  than  he  does  when  he  accepts  payment 
at  the  fall  stipulated  figure.  In  either  case 
the  transaction  as  to  the  past  month  Is  dosed, 
and  with  It  every  remedy  to  which  he  might 
have  resorted.  Indeed,  it  Is  difficult  to  dis- 
cover bow  the  landlord  waived  anything  save 
the  concession  whldi  he  made  In  accepting  a 
less  sum  than  the  agreed  amount  We. have 
seen  that  such  a  concession  does  not  operate 
to  release  either  the  principal  or  surety. 

The  only  remaining  point  urged  by  app6I> 
lant  Is  the  alleged  failure  of  the  court  to 
find  whether  or  not  there  was  an  agreemoit 
between  respondent  and  defendant  Olsoi 
for  a  modification  of  the  terms-  of  the  lease. 
Counsel,  however,  have  overlooked  finding 
21,  wherein  the  court  expressly  finds  that  no 
such  alteration  was  ever  made. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  accordingly  affirmed. 

We  concur:  TTI<ER,P.J.;  BICHABDS,J. 


(57  Cal.  App.  M7) 

MAYNE8  V.  GALLIANO.    (Civ.  4088.) 

(IMBtrict  Conrt  of  Appeal.  First  District,  Divi- 
sion 2,  California.  May  10,  1922.  Hearing 
Denied  by  Supreme  Conrt  July  6^  1922.) 

1.  Contraots  ®=3354— Fladlag  agalatt  plaintiff 
In  language  of  oonplaint  Is  snfllolent. 

Where  the  complaint  was  on  the  common 
counts,  and  alleged  defendants  were  indebted  to 
plaintiff  for  services  rendered  to  defendants  by 
plaintiff's  assignor,  for  whidi  services  defend- 
ants promised  in  writing  to  pay,  a  finding  of 
the  trial  court  in  the  exact  langaage  that  those 
allegations  of  the  complaint  were  not  true  is 
suffident  to  support  a  Judgment  for  defendants. 

On  Hearing  in  Supreme  Court. 

2.  Coatraots  4=3332(2)— Complaint  on  common 
counts  hsid  fo  state  cause  of  action  on  writ- 
ten oontraot 

A  complaint  alleging  that  defendants  were 
Indebted  to  plaintiff  in  a  stated  sum  for  serv- 
ices rendered  to  defendants  by  plaintiff's  as- 
signor, for  which  defendants  promised  in  writ- 
ing to  pay,  though  in  the  form  of  a  common 
count  for  services  rendered,  in  effect  stated  a 
cause  of  action  on  the  written  contract. 

a.  Brokers  «=340— Authority  to  sell  lease  heM 
not  to  give  commission  for  sale  of  subsequent 
reaewai. 
Ebcdosive  authority   to  brokers  to  sell  a 

Ivase  does  not  give  them  authority  to  sell  a 


renewal  of  the  lease  thereafter  obtained  by 
their  prindpal,  so  that  they  are  not  entitled  to 
their  commlBsion  after  the  renewal  lease  was 
sold  to  one  who  had  refused  to  purdiase 
through  them  the  original  lease,  because  it 
would  expire  toe  soon,  even  though  the  owner 
had  not  taken  the  steps  necessary  to  terminate 
the  exdusive  agency. 

Appeal  from  Superior  Court,  Alamnda 
County;  T.  W.  Harris,  Judge. 

Action  by  W.  A.  Maynes  against  3.  B. 
Galliano  to  recover  for  services  rendered. 
Judgment  for  defmdant,  and  plalntUT  ap- 
peals.   Afilrmed.' 

Dunn,  White  A  JOlcen,  of  Oakland,  tor 
aroeilant. 

Snook  *  Brown,  of  Oakland  (Oewge  H. 
Maus,  of  Oakland,  of  counsel),  tor  tespoadeat. 

NOUBSB,  J.    This  is  an  appeal  from  a  * 
Judgment  in  favor  of  defendant  in  an  action 
upon  a  common  count  for  services  rendered. 
The  complaint  alleged : 

"That  the  defendants  above  named  are  in- 
debted to  the  plaintiff  in  the  sum  of  one  thou- 
sand (91,000.00)  dollars  for  services  rendered 
to  the  defendants  by  Lnbeck's  Investment  Com- 
pany, a  corporation,  within  two  years  last  past, 
for  whidi  services  the  said  defendants  prom- 
ised in  writing  to  pay  the  said  liUbeck's  Inveet- 
ment  Company  the  said  sum  of  one  thousand 
doUars." 

The  trial  court  found,  in  the  exact  lan- 
guage quoted,  that  these  allegations  ot  ttM 
complaint  were  not  true.  The  facta  appear- 
ing at  the  trial  were  that  defendant  and 
plaintiff's  assignor  entered  Into  a  written 
contract,  whereby  the  assignor  was  given  the 
exdusive  right  to  sell  certaih  property  be- 
longing to  the  defendant  for  the  iierlod  of 
one  day,  or  until  written  notice  of  revoca- 
tion was  received.  By  the  terms  of  the  con- 
tract the  defendant  agreed  to  pay  plaintiff's 
assignor  all  over  the  sum  of  94.500  for  which 
the  property  was  sold,  but,  in  any  event,  a 
minimum  compensation  of  $000,  If — 

"before  the  termination  of  this  agreement  a  de- 
posit or  notice  of  sale  or  of  intended  sale,  or 
agreement,  or  bill  of  sale,  lease,  conveyance, 
or  mortgage,  is  made  of  or  on  said  property,  or 
any  part  thereof,  or  if  the  whole  or  any  part 
of  the  consideration  is  paid,  or  is  deposited  ia 
escrow,  or  if,  at  any  time  before  or  after  sudi 
termination,  a  sale  or  transfer  of  said  prop- 
erty or  any  part  thereof  is  made  to  any  one 
to  whose  attention  same  was  brought  by  said 
agent  during  the  life  of  this  contract,  or  if  such 
a  person  accepts  a  position  with  me  or  enters 
m;  employ  in  respect  to  the  above  property 
or  any  part  thereof,  or  if  any  such  person  tu 
whose  attention  same  was  brought  as  aforesaid 
by  said  agent,  in  any  manner  or  mode,  aecures 
any  interest  in  or  lien  or  daim  upon,  or  takes 
possession  of,  the  said  property  or  any  part 
thereof,  directly  or  indirectly,  or  by  virtue  of 
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on*  or  more  trahsfera  wltbln  two  months  after 
the  terminatioii  of  this  contract.  Notice  of 
withdrawal  muat  be  given  b;  reeistered  mail  or 
by  writing  receipted  for  by  said  agent." 

The  contract  was  dated  July  15,  1919.  It 
appears  that  in  December  of  that  year  the 
purchaser  read  an  advertisement  for  the 
sale  of  the  property  published  by  the  plain- 
tiff's assignor,  and  In  response  thereto  called 
upon  the  local  agent  of  plaintiGTs  assignor 
and  made  inquiries  regarding  the  sale  of  the 
property.  It  appears  that  this  agent  gave 
to  the  purchaser  some  information  which  he 
had  regarding  this  property  and  similar  prop- 
erties which  he  had  listed  for  sale.  The 
purchaser  informed  the  agent  that  he  was 
not  interested  In  this  property,  because  the 
term  of  the  lease  was  too  short  and  he  was 
not  satlsQed  with  the  location.  Def^idant 
had  no  knowledge  that  even  such  an  inquiry 
had  been  made  until  the  middle  of  May,  1920, 
Tvhen  the  property  had  been  sold  through  the 
efforts  of  another  broker.  It  appears  that 
when  the  contract  was  made  the  defendant's 
lease  ran  only  until  July,  1920;  that  on 
December  24,  1919,  he  obtained  a  new  lease 
for  a  term  of  five  years,  beginning  July  1, 
1920.  It  does  not  appear  that  plalntifTs  as- 
signor had  knowledge  of  the  new  lease,  but, 
In  any  event,  he  made  no  effort  to  interest 
the  subsequent  purchaser  in  the  property 
after  this  condition  was  changed.  It  is  in 
the  testimony  that  plaintiff's  assignor  took 
gome  "prospects,"  to  view  the  property,  but 
did  not  take  the  one  who  subsequently  pur- 
chased it.  On  March  10,  1920,  the  defendant 
informed  the  agent  that  his  property  was  off 
the  market,  and  requested  the  agent  not  to 
come  around  any  more,  because  the  property 
was  not  for  sale.  Defendant  testified  that 
in  reply  to  this  the  agent  said:  "All  right; 
•  •  •  we  won't  come  afraln."  Nothing 
further  was  heard  from  plaintifTs  assignor 
regarding  the  property  or  the  contract.  De- 
fendant, assuming  from  the  statement  of 
the  agent  that  the  contract  was  abandoned, 
again  offered  it  for  sale  through  another 
agent,  by  whom  the  sale  was  made  on  May 
18th  of  that  year.  Plaintiff  attacks  the  judg- 
ment upon  the  grounds  that  the  exclusive 
right  to  sell  conferred  upon  his  assignor 
•could  not  by  the  terms  of  the  contract  be 
terminated,  except  upon  10  days'  notice  in 
writing,  and  no  such  notice  was  given,  and 
Insists  that,  because  the  contract  was  not 
terminated  in  the  manner  provided  therein^ 
plaintiff  was  entitled  to  judgment. 

[1]  The  finding  of  the  trial  court  in  the 
terms  of  the  complaint  is  sufficient  to  sup- 
port the  judgment.  Appellant  having  elected 
to  sue  up<m  a  common  count,  and  not  upon 
the  contract,  it  was  essential,  of  course,  to 
prove  rendition  of  the  services  and  a  promise 
to  pay  for  them.  In  finding  that  the  re- 
spondent is  not  indebted  to  appellant  in  any 
sum  for  services  rendered,  the  trial  court 
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must  be  presumed  to  have  found  that  no 
services  were  rendered.  If  this  is  ao,  the 
appellant,  of  course,  is  not  entitled  to  judg- 
ment In  reaching  this  conclusion,  the  trial 
court  bad  before  It  the  testimony  relating 
to  the  advertising  of  the  property  for  sale  in 
December,  1919,  the  inquiries  made  by  the 
purchaser  at  that  time  and  his  refusal  to 
further  consider  the  property,  and  the  tact 
that  after  a  new  lease  had  been  obtained, 
and  the  property  was  presented  to  him 
through  an  independent  source,  he  for  the 
first  time  became  interested.  In  reaching 
the  conclusion  that  no  services  were  ren- 
dered, the  court  no  doubt  found  that  the 
advertising  in  the  newspaper  had  no  con- 
nection with  the  subsequent  sale.  The  con- 
tract was  manifestly  drawn  with  great  cun- 
ning, to  enable  the  agent  to  insist  upon  pay- 
ment without  turning  a  hand  for  the  benefit 
of  the  owner.  We  are  not  prepared  to  say 
what  should  have  been  the  result  if  the  suit 
had  been  on  the  contract.  But  in  this  ac- 
tion on  a  common  count  for  services  rendered 
we  cannot  say  that  the  evidence  is  insuffi- 
cient to  support  the  finding  of  the  trial  court 
Judgment  affirmed. 

We  concur:  liANQDON,  P.  J.;  STURTB- 
VANT,  J. 

Opinion  of  Supreme  Court  in  Bank  Deny- 
ing Rehearing. 

PER  CURIAM.  [J]  The  petition  for  a  re- 
hearing of  this  cause  in  tho  Supreme  Court 
is  denied.  We  are  of  the  opinion  that  the 
fact  that  the  complaint  was  in  the  form  of 
a  common  count  for  services  rendered,  in- 
stead of  a  special  declaration  on  the  con- 
tract introduced  In  evidence,  is  immaterial 
to  the  decision,  and  we  do  not  approve  the 
opinion  of  the  District  Court  of  Appeal  so 
far  as  it  leaves  that  question  open.  The  only 
support  of  the  common  count  was  the  con- 
tract introduced  in  evidence,  and  in  effect 
the  complaint  stated  a  cause  of  action  on 
that  contract. 

[8]  We  regard  the  essential  fact  upon 
which  the  judgment  should  be  affirmed  to 
be  that  the  contract  of  agency  to  sell  the 
interest  of  the  defendant  In  the  property  re- 
lated exclusively  to  a  lease  which  expired 
on  July  1,  1920.  The  purchaser  from  the 
defendant  positively  refused  to  buy  that 
lease,  and  the  efforts  of  the  plaintiff  did  not 
bring  about  a  sale  thereof.  Consequently 
the  plaintiff's  services  produced  no  benefit 
to  the  defendant.  The  purchaser  refused  to 
negotiate  until  after  defendant  had  pro- 
cured an  additional  lease  beginning  July  1, 
1920,  and  running  five  years,  and  it  was  the 
procurement  of  that  lease  which  induced  the 
sale  and  not  the  efforts  of  the  plaintiff. 

SHAW,  C.  J.,  LAWLOR,  WILBUR, 
SLUANE,  and  WASTE,  JJ.,  and  RICHARDS, 
Justice  pro  tem. 
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(G8  Cal.  App.  143) 
BURKS  V.  BRONSON  rt  al.    (Civ.  3886.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 2,  CaUfomia.    June  16,  1922.) 

1.  Jadoment  «=>203— Conrt  cannot  render  an- 
other Judgment  after  renderina  Judgment  of 
nonsuit. 

■Where  tlie  court  in  an  action  for  specific 
performance  rendered  a  judgment  of  nonsuit, 
sndi  judgment  was  final,  and  tlie  court  had  no 
jurisdiction  to  later  render  a  judgment  dis- 
missing the  complaint. 

2.  Appeal  and  error  <8=5682(2)— Rule  that  par- 
ty cannot  assign  as  error  a  ruling  which  he 
requested  does  not  apply  where  trial  court 
lacked  Jurisdiction. 

The  rule  that  a  party  cannot  assign  as  er- 
ror a  rilling  which  he  invited  the  trial  court  to 
malte  does  not  apply  where  the  trial  court 
lacked  jurisdiction  to  make  the  ruling. 

3.  Appeal  and  error  <s=790 (3)— Appeal  will  be 
dismissed  where  controverted  question  has 
been  determined  by  another  order  in  same  ac- 
tion. ' 

An  appeal  will  he  dismissed  where  the  ques- 
tion in  controversy  has  been  determined  by  an- 
other order  in  the  same  action  or  by  another 
action. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Action  by  Dana  Burks  against  L.  B.  Bron- 
son  and  another.  Froitt  a  Judgment  dismiss- 
ing the  complaint,  plaintiff  appeals.  Appeal 
dismissed. 

Claud  B.  Andrews,  of  Los  Angeles,  and 
Charles  D.  Swanner,  of  Santa  Ana,  for  ap- 
pellant. 

Clyde  Bishop,  of  Santa  Ana,  and  Goodwin 
&  Morgrage,  of  Los  Angeles,  for  respondents. 

CKAIG,  J.  This  action  is  one  for  speciHc 
performance  of  a  contract  for  the  sale  of 
a  lot  The  defendants  and  respondenU  ask 
that  the  appeal  be  dismissed  and  base  their 
contention  In  this  regard  upon  the  following 
facts: 

Upon  the  date  of  the  trial,  to  wit,  Feb- 
ruary 2A,  1921,  and  when  the  plaintiff  had 
closed  his  case,  a  motion  for  a  nonsuit  was 
made  by  the  defendants,  was  ordered  grant- 
ed by  the  court;  on  the  same  day  this  order 
was  entered  on  the  minutes  and  noted  in  the 
register  of  actions  by  the  derk.  From  this 
judijment  no  appeal  has  been  taken.  On 
March  22,  1921,  the  trial  court  entered  a 
second  judgment,  this  being  one  to  dismiss 
tne  action.  From  this  Judgment  the  plain- 
tiff has  appealed,  and  it  Is  this  appeal  which 
we  are  now  asked  to  dismiss. 

[1]  The  Judgment  of  nonsuit  was  a  iinal 
Judgment.  Clark  v.  Superior  Court,  37  Cal. 
App.  732,  174  Pac.  681.  This  being  so,  the 
court  was  without  jurisdiction  to  make  any 
other  Judgment  Darlington  v.  Butler,  8  CaL 
App.  448,  86  Pac.  191. 


[2]  From  the  dQemma  of  tbSm  attoatioa 
the  appellants  seek  to  be  relieved  l^  invok- 
ing the  rule  that  a  party  cannot  sncceaafally 
assign  as  error  a  ruling  which  he  has  him- 
self invited  the  trial  court  to  make.  Several 
decisions  are  dted  in  support  of  this  proposi- 
tloa.  In  none  of  the  cases  referred  to  was 
the  error  committed  of  such  a  character  as 
to  render  the  action  of  the  court  void  l>e- 
cause  of  want  of  Jurisdlctioii.  Lack  of  ]url»- 
diction  Is  not  waived  under  the  rule  r^ed 
upon  by  appellant    4  Corpus  Juris,  586. 

[3]  It  will  be  observed,  further,  that  In 
the  instant  case  a  second  reason  exists  for 
dismissal  of  the  appeal  aside  from  the  fact 
that  the  judgment  of  dismissal  is  void.  Sup- 
pose we  were  to  hold  that  since  respondent 
Invited  the  trial  court  to  commit  the  error 
of  entering  a  second  Judgment  he  should  not 
be  heard  to  assert  Its  invalidity.  It  yet  re- 
mains a  tact,  as  shown  by  the  record  on  ap- 
peal, that  a  judgment  of  nonsuit  was  regular^ 
ly  entered.  A  reversal  of  the  Judgmoit  of 
dismissal  would  not  affect  the  force  ot 
finality  of  the  Judgment  of  nonsuit  It  would 
therefore  be  a  useless  thing  for  tills  court 
to  pass  upon  the  merit  of  the  appeal  or  to 
order  a  reversal  of  the  Judgment  of  dis- 
missal. The  questions  presented  would  be 
entirely  moot  Under  such  drcumstancea 
the  appeal  should  be  dismissed.  Mendocino 
County  V.  Peters,  2  Cal.  App.  34,  82  Pac  11:24. 
it  is  a  settled  principle  that  an  appeal  will 
be  dismissed  where  the  question  In  contro- 
versy has  been  determined  either  by  another 
action  or  by  another  order  in  the  same  ac- 
tion. Amorlsia  v.  Rando  (Sup.)  88  N.  X. 
Supp.  356. 

The  appeal  is  dismissed. 

We  concur:  FINLATSON,  P.  X; 
WOHKS,  J. 

(68  Cal.  App.  IM) 

HARBOUGH  v.  ENLARGED  BAXTER 
CREEK  IRR.  DIST.  (Civ.  2364.) 

(District  Ck>urt  of  Appeal,  Third  District, 
California.     June  16^  1922.) 

Waters  and  water  courses  ®=3225— In  solt  t* 
restrain  Inclusion  of   land,  complaint   which 
failed  to  allege  under  what  law  Irrigation  dis- 
trict was  organised  held  Insufficient. 
A  complaint,  in  an  action  to  restrain  «n 
irrigation  district  from  including  plaintiff's  land 
in  an  enlargement  thereof,  which  failed  to  al- 
lege under  what  law  the  irrigation  district  was 
organised,  whether  plaintiff's  land  was  a  part 
Of  the  original  district  or  subsequently  indud- 
ed  therein  in  the  enlargement  thereof,  wheth- 
er the  enlargement  was  affected  by  the  reor- 
ganization of  the  district  or  by  a  change  of  its 
boundaries,  and  whether  plaintififs  objection  to 
the  indusion  of  his  land  was  made  in  the  man- 
ner   prescribed    by    law    or    whether    he    was 
granted  a  hearing  and  his  objection  overruled 
contrary  to  the  facts  proved  at  the  hearing,  was 
insufficient  to  authorise  a  temporary  injunction. 
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Appeal  from  Superior  Court,  Lassen  Coun- 
ty;  George  H.  Tbompson,  Judge. 

Application  for  Injunction  by  P.  B.  Har- 
bongh  against  the  Enlarged  Baxter  Creek  Ir- 
rigation IMstrlct  Ftom  an  order  denying  an 
application  for  temporary  Injunction,  plain- 
tiff appeals.    Affirmed. 

F.  A.  Kelley,  of  Susanvllle,  for  appellant 
Pardee,  Hardy  &  Pardee,  of  SusanvUle,  for 
respondent 

FINCH,  P.  J.  Plaintiff  applied  to  tbe  trial 
court  for  a  temporary  Injunction,  basing  his 
application  on  the  complaint  alone.  Tbis  ap- 
peal Is  from  tbe  order  denying  the  applica- 
tion. The  allegations  of  tbe  complaint  are 
as  follows: 

"That  said  defendants  are  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California. 

"That  for  several  years  last  past  plaintiff 
has  been  and  now  is  the  owner  of  the  following 
described  lands,  sitnate,  lying  and  being  in 
said  coonty  and  state,  and  more  particularly  de- 
scribed as  follows,  to  wit:  S.  %  of  S.  B.  % 
and  E.  %  of  S.  W.  ^,  section  13,  township  29 
north  of  range  13  east  M.  D.  B.  and  M. 

"That  said  defendants  have  enlarged  or  are 
attempting  to  enlarge  said  irrigation  district 
and  have  incorporated  and  embraced  all  of  said 
lands  of  plaintiff  therein,  but  that  plaintiff  ob- 
jected to  any  and  all  of  bis  said  lands  being  in- 
corporated or  included  in  said  district  and  now 
objects  to  any  or  all  of  his  said  lands  being  in- 
cluded in  said  district  upon  the  following 
grounds  and  reasons:  That  all  of  his  lands 
are  so  situated  and  lie  in  such  a  shape  that  he 
would  not  receive  any  benefits  In  irrigation  or 
otherwise  from  the  proposed  enlargement  of  said 
irrigation  district;  that  plaintiff  has  never  vot- 
ed at  any  election  for  said  proposed  bonds  and 
has  from  the  commencement  objected  to  his 
lands  or  any  part  thereof  being  included  or  In- 
corporated into  said  irrigation  district,  but  the 
defendants,  disregarding  bis  objectiatis  and 
requests,  have  included  all  of  plaintiff's  lands 
within  said  district. 

"That  said  defendants  have  voted  bonds  cov- 
ering all  of  said  lands  of  plaintiff,  and,  unless 
enjoined  and  restrained,  will  sell  all  of  said 
bonds  covering  all  of  the  lands  of  plaintiff  and 
thereby  cast  a  cloud  upon  plaintiff's  title  to  all 
of  his  said  lands  and  will  cause  a  multiplicity  of 
lawsuits  to  divest  and  clear  the  title  to  said 
lands  and  thereby  will  cause  irreparable  injury 
to  plaintiff  by  reason  of  the  sale  of  such  bond- 
ed indebtedness." 

It  seems  clear  that  tbe  complaint  does  not 
state  facts  sufficient  to  authorize  an  injunc- 
tion. Without  attempting  to  point  out  all 
the  defects  of  the  complaint  it  may  be  said 
that  it  does  not  appear  under  what  law  tbe 
district  was  organized,  whether  tbe  plaln- 
tUTs  land  was  a  part  of  the  original  district 
or  subsequently  included  therein  In  tbe  al- 
leged enlargement  thereof,  whether  tbe  en- 
largement was  effected  by  a  reorganization 
of  tbe  district  or  by  a  change  of  Its  bound- 
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arles,  whether  plaintiff's  objection  to  the  In- 
clusion of  his  land  was  made  in  the  manner 
provided  by  law,  or  whetbw  he  was  granted 
a  bearing  and  his  objection  overruled  con- 
trary to  the  facts  proved  at  the  hearing. 
The  granting  of  a  temporary  injunction  Is 
usually  within  tbe  sound  discretion  of  tbe 
court  and  it  certainly  cannot  be  said  In 
this  case  that  the  trial  court  abased  its  dis- 
cretion. 

Tbe  court  sustained  defendant's  demurrer 
to  the  complaint  and  granted  plaintiff  16 
days  within  which  to  amend.  Plaintiff  at- 
tempted to  appeal  from  the  order  sustaining 
the  demurrer.  Since  tbe  order  is  not  appeal- 
able, tbe  appeal  therefrom  is  dismissed. 

The  order  denying  the  application  for  a 
temporary  injunction  is  affirmed. 

We  concur:    BURNETT,  J. ;  HART,  J, 


'     (57  Cal.  App.  «80) 

JENSEN  V.  INDUSTRIAL  ACCIDENT  COM. 

MISSION  OF  CALIFORNIA  et  al. 

(Civ.  4171.) 

(District  Conrt  of  Appeal,  First  District  Di> 
vision  2,  California.    May  18,  1922.) 

Master  and  servant  «=3367— Briok  mason  held 
contractor's  "employee"  within  Compensation 
Act,  and  not  Independent  contractor. 
A  brick  mason,  employed  by  a  building  con- 
tractor furnishing  nil  the  materials  to  bnild  fire- 
places of  a  specified  size,  who  furnished  his 
own  tools  and  engaged  the  men  working  with 
him  and  charged  only  anion  scale  of  wages  and 
the  usual  foreman's  fee,  held  an  "employee" 
within  the  Workmen's  Compensation  Act  and 
not   an  independent   contractor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em> 
ploy6.] 

Application  of  Antone  Jensen  against  the 
Industrial  Accident  Commission  of  the  State 
of  California  and  another  for  certiorari  to 
review  an  order  awarding  compensation  for 
Injuries  under  Workmen's  (Compensation  Act 
(St  1917,  p.  831).    Award  affirmed. 

Ralph  a  McCmniflb  and  Fry  9c  Jenkins, 
all  of  San  Jose,  for  petitioner. 

A.  B.  Graupner,  of  San  Francisco,  for  re- 
spondent  Industrial    Accident    Ck>mmls3lon. 

C.  W.  Davison,  of  San  Jose,  for  respondent 
Scott 

LANODON,  P.  J.  This  matter  comes  be- 
fore us  upon  a  writ  of  review.  We  are  ask- 
ed to  annul  an  award  of  the  Industrial  Acci- 
dent Commission  granting  to  G.  E.  Scott  the 
applicant  before  said  Commission,  $2,666.24 
for  injury  to  his  eye,  sustained  while  be  was 
plastering  a  chimney,  together  with  an  al- 
lowance for  medical  expenses,  etc. 
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nie  only  qnestton  before  ns  is  as  to  the 
status  of  Scott  and  the  relation  between  taim 
and  petitioner  with  respect  to  the  woric  out 
of  which  the  Injury  grew.  The  Industrial 
Accident  Commission  has  concluded  that 
Scott  was  an  employee  of  Jmsen,  our  peti- 
tioner. Petitioner,  however,  contends  that 
Scott  was  either  an  Independent  contractor, 
or  an  employee  of  Dr.  Tooker,  the  owner  of 
the  house  in  Los  Oatos  upon  which  the  work 
was  being  done.  Dr.  Tooker  was  before  the 
Industrial  Accident  Commission,  contending 
that  Scott  was  an  employee  of  Jensen  and 
that  no  liability  of  any  kind  arose  on  the 
part  of  said  Tooker.  This  view  was  accepted 
by  the  Commission,  which  hdd  Dr.  Tooker 
free  from  liability  and  awarded  Scott  com- 
pensation as  an  employee  of  Jefasen. 

The  record  shows  that  Dr.  Tooker  request- 
ed Jensen  to  furnish  him  with  an  estimate 
of  the  cost  of  the  alterations  and  repairs 
which  he  desired  to  have  made  to  his  home ; 
that  Jensen  submitted  an  estimate  of  the 
cost,  which  was  apparently  satisfactory  ^  to 
Dr.  Tooker,  and  thereupon  Dr.  Tooker  di- 
rected Jensen  to  proceed  with  the  work  ui>on 
the  basis  that  Dr.  Tooker  would  pay  Jensen 
the  cost  of  labor  and  material,  ^us  10  per 
cent.  Dr.  Toker  testified  that  he  had  no  di- 
rect relation  to  Scott  and  had  nothing  what- 
ever to  do  with  his  employment,  or  the  direc- 
tion of  his  work.  This  testimony  Is  corrob- 
orated by  Scott. 

Jensen  was  a  contractor  and  builder.  He 
testified  that,  in  the  course  of  the  work.  It 
became  necessary  to  build  two  fireplaces 
and  chimneys.  Jensen,  not  being  a  brick  ma- 
son, employed  Scott  to  do  this  work.  He  had 
no  specific  agreement  as  to  the  terms  of  pay- 
ment for  this  bricklaying  work,  but  he  fur- 
nished Scott  with  all  materials  for  the  work. 
Mr.  Jensen  testified: 

"I  Jast  gave  him  the  size  of  the  fireplaces, 
what  was  needed,  and  then  he  bailt  the  chim- 
neys accordingly.  I  know  I  left  that  entirely  to 
Mr.  Scott.  I  knew  he  knew  what  was  to  b« 
done.  I  gave  him  the  size  of  the  fireplaces  that 
I  wanted,  and  be  built  the  chimneys  accord- 
fa.gly." 

Mr.  Scott  furnished  his  own  i)ersonaI  tools, 
as  he  stated  was  the  custom  with  all  brick- 
layers, and  Mr.  Jensen  furnished  aU  materi- 
als, the  mixing  block,  and  "hod  to  take  the 
stuff  in."  Jensen  had  requested  Scott  to  en- 
gage the  men  necessary  to  do  this  work,  and 
accordingly  Scott  did  so  and  acted  as  super- 
intendent of  the  operations  on  the  brickwork, 
as  well  as  working  manually  himself.  He 
stated  that  it  was  customary  for  a  foreman 
to  collect  from  the  contractor  the  wages  of 
his  men  and  to  pay  the  m«i  directly.    Ac- 


cordingly, Scott  cliarged  Jensen  for  bla  aerr- 
Ices  and  the  services  of  the  men  worldag 
virlth  him  as  follows:  $12  a  day  for  Scott  as 
foreman;  $11  a  day  for  one  journeyman 
bricklayer;  $8.50  a  day  for  two  helpers ;  and 
$1  a  day  per  man  paid  to  another  person  for 
transporting  all  of  the  men  to  and  from  San 
Jose  each  day. 

Scott  charged  no  percentage  and  received 
no  other  compensation  for  bis  work  than 
the  union  scale  of  wages,  which  was  $11  a 
day,  plus  the  usual  charge  of  $1  a  day  for 
the  duties  performed  by  him  as  foreman.  He 
stated  that  in  the  absence  of  an  express 
agreement  between  himself  and  Jensen  as  to 
compensation,  he  assumed  that  the  wages 
would  be  'the  union  scale  of  wages.  This 
was  also  what  was  in  the  mind  of  Mr.  Jen- 
sen, evidently,  because  he  made  no  objection 
to  Scott's  charges  based  upon  said  union 
scale  of  wages  for  himself  and  the  men  work- 
ing with  him. 

While  Scott  was  engaged  in  plastering  a 
flue,  mortar  splashed  In  his  eye,  burning  It 
badly  and  causing  a  permanent  injury,  ac- 
cording to  the  medical  testimony  before  the 
Commission. 

Scott  stated  that  he  soiiletimes  did  woric 
by  the  "Job"  and  sometimes  by  the  day. 
While  it  is  true  ttiat  in  this  instance  he  en- 
gaged the  men  who  were  working  with  him, 
he  was  told  to  do  so  by  Mr.  Jensen. 

We  think,  under  these  facts,  the  HnAing  «f 
the  Industrial  Accident  Commission  that 
Scott  was  an  emidoyee  of  Jensen  and  not  an 
independent  contractor  at  the  time  of  his  in- 
jury is  sustained  by  the  evidence. 

Petitioner  directs  oiir  attention  to  the  eri- 
dence  in  ^e  record  that  Scott  was  not  a  mon- 
ber  of  the  brick  mason's  union  and  that  the 
rules  of  the  said  union  prohibited  union  men 
from  working  with  a  nonunion  journeyman 
bricklayer ;  that  under  the  rules  of  said  on- 
ion its  memt>er8  could  only  work  with  Soott 
if  Scott  was  acting  as  a  contractor.  The  men 
who  worked  with  Scott  were  union  men  and 
understood  these  rules.  However,  all  the  wit- 
nesses stated  that  these  rules  were  often  vio- 
lated, and  th^r  existence  and  observance  wa« 
not  matters  binding  upon  the  Industrial  Ac- 
cident Commission  in  reaching  its  conclu- 
sions. The  testimony  regarding  these  mat- 
ters was  doubtless  given  due  weight,  but  was 
found  not  to  offset  the  other  matters  In  the 
record  which  support  the  finding  of  the  Oom- 
misslon  regarding  the  status  of  Scott. 

The  award  of  the  Industrial  Accident  Com- 
mission is  afi^rmed. 

We  concur:  MOUBSB,  J.;  STUltTB- 
VANT,  J. 
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LEWIS  V.  MoNEAU    (Chr.  3893.) 

(District  Court  of  Appeal.  Second  Diatrict,  Di- 
vision 1,  Oalifornio.  June  1,  1922.  Hearinf 
Denied  by  Supreme  Court  July  31, 1922.) 

1.  PaymMt  «S365(6)— Defeadant  who  admits 
orifllaal  ladebtedneM  rMiiuirad  to  prove  pay- 

BIMt. 

In  an  action  for  services,  defendant,  iiaving 
admitted  the  original  Indebtedness,  had  the 
burden  of  proving  payment  thereof,  except  in 
so  far  as  admitted  by  the  complaint 

2.  Evidence  €=>354(  17)— Creditor's  boolcs  aot 
admissible  to  show  that  payments  had  not 
been  made. 

In  an  action  involving  an  issue  as  to  wheth- 
er certain  payments  had  been  made,  books  kept 
by  the  creditor  held  not  admissible  to  show 
that  payments  had  not  been  made,  under  Code 
Civ.  Proc.  I  1946,  providing  for  admission  of 
writings  aa  "prima  facie  evidence  of  the  facU 
stated  therein"  in  certain  cases. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  John  M.  Tork,  Judge. 

Action  by  Margaret  I.  Lewis,  special  ad- 
ministratrix of  the  estate  of  George  E.  Lewis, 
deceased,  against  Mab^  McNeal.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Minor  Moore,  of  Los  Angeles,  for  appel- 

James  H.  Pope  and  A.  G.  Eltter,  both  of 
Los  Angeles,  for  respondent 

SHAW,  J.  In  this  case  plaintlflT,  as  ad- 
ministratrix of  the  estate  of  George  B. 
Lewis,  her  deceased  husband,  sued  for  the 
recovery  of  a  balance  alleged  to  be  due  his 
estate  upon  a  contract  made  by  defendant 
with  deifeased  whereby  he  was  employed  to 
fumiiAi  labor  and  materials  In  the  construc- 
tion of  a  house  of  the  admitted  cost  of 
$8,394.50,  upon  which,  as  alleged  in  the  com- 
plaint defendant  paid  $5,587.86,  leaving  a 
balance  unpaid  of  $2,806.64.  It  was  also  al- 
leged that  defendant  was  Indebted  to  plain- 
tiff In  said  sum  upon  a  mutual,  open  and 
current  book  account  By  her  answer  de- 
fendant admitted  her  employment  of  de- 
ceased, and  that  he  furnished  material  and 
labor  and  made  expenditures  m  me  construc- 
tion of  said  house  In  the  sum  of  $8,394.60, 
all  as  stated  In  the  complaint,  but  alleged 
that  she  had  paid  all  of  said  sum  due  under 
the  employment,  save  and  exc^t  the  sum 
of  $284.44,  which  was  the  balance  due  to 
plaintiff,  and  likewise  denied  any  Indebted- 
ness in  excess  of  $284.44  upon  the  alleged 
open,  mutual,  and  current  book  account 
The  court  found  the  allegations  of  the  com- 
plaint to  be  tiMe,  and  that  plaintiff  was  en- 
titled to  Judgment  as  prayed  for,  from  which 
judgment  so  entered  defendant  has  appealed. 


McNEAL  1021 

P.) 

While  defendant  Attacks  the  Dndlngs  (or. 
want  of  sufficient  support,  her  chief  conten- 
tion Is  that  the  court  erred  in  tha  admission 
of  evidence. 

[1]  Having  admitted  the  original  indebted- 
ness of  $8,394.50,  the  burden  of  proving  pay- 
ment thereon  of  other  than  the  sum  of  $5,- 
587.86,  admitted  in  the  complaint  to  have 
been  made,  devolved  upon  defendant.  In  her 
own  behalf  she  testified  that  on  September 
15th  she  paid  the  sum  of  $2,000  to  George  EL 
Lewis  on  account  of  said  indebtedness,  which 
paym«tt  was  in  cash  from  money  which  she 
had,  some  six  weeks  prior  thereto,  taken 
from  her  safe  deposit  vault  and  kept  in  her 
bouse  until  the  time  of  making  said  payment ; 
that  it  was  paid  to  him  in  front  of  the  Hol- 
lywood Bank,  at  which  place  she  met  Lewis, 
and  upon  receiving  it  she  gave  to  him  a  type- 
written statement,  dated  July  29th,  showing 
the  condition  of  her  account,  and  which 
statemMit  he  had  delivered  to  her  about  Au- 
gust 1st,  and,  going  Into  the  bank,  while  sha 
went  shopping,  he  indorsed  thereon  In  his 
own  handwriting,  under  date  of  Sept^nber 
15th,  the  payment  of  the  $2,000,  and  as  so 
Indorsed  returned  the  same 'to  her.  She  also 
testified  that  she  on  April  16,  1920,  paid 
Lewis  $500  in  cash,  credit  for  which  $500 
was  given  by  him  in  the  typewritten  state- 
ment delivered  to  her  on  August  Ist  wherein 
he  acknowledged  payment  of  the  gross  sum 
of  $4,587.  It  Is  admitted  that  on  July  2lBt 
defendant  paid  Lewis  by  check  $500,  and  on 
August  10th  paid  him  $500 ;  that  on  said  last 
date  Lewis  in  his  own  handwriting  made  the 
following  indorsements  on  said  typewritten 
statement:  "July  21,  received  by  check 
$500.00;  August  16,  rec^ved  by  check  $500.- 
00" — and  that  thereafter,  to  wit,  on  October 
26th,  she  gave  Lewis  a  check  for  $500,  upon 
which  she  says  was  written,  in  the  lower 
left-hand  corner,  "Balance  due,  $305,"  which 
was  Intoided  to  exhibit  to  him  the  balance 
due  on  her  account  The  contention  of  plain- 
tiff is  that  the  typewritten  statement  ren- 
dered under  date  of  July  29th,  and  showing 
payment  of  $4,587,  was  intended  to  Include 
the  $500  paid  on  July  21st,  and  that  the  in- 
dorsement thereon  as  to  such  payment  made 
by  Lewis  August  16th  was  an  error  and  in 
fact  a  duplicate  receipt  of  the  $500  paid  In 
July;  whereas  defendant  claims  that,  hav- 
ing erroneously  omitted  the  same  from  the 
typewritten  statement,  he  made  the  indorse- 
ment to  cover  it. 

The  subject  of  the  controversy,  then  is,  as 
to  these  two  cash  payments,  one  of  $500, 
claimed  by  defendant  to  have  been  paid  in 
cash  on  April  16th,  and  the  other  of  $2,000, 
claimed  by  defendant  to  have  been  paid  in 
cash  on  September  15th,  'to  the  making  of 
which  payments  at  the  times  mentioned  she 
In  positive  terms  testified.  There  is  nothing 
to  sustain  plaintiff's  contention  that  the  in- 
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dorsement  npon  the  typewritten  stat^neot  of 
the  payment  of  $500  made  on  July  2l8t  was 
an  error,  other  than  the  fact  that  the  type- 
written Btatemoit  rendered  defendant  was 
made  after  the  date  of  said  payment  Nei- 
ther the  typewritten  statement  with  the  In- 
dorsements thereon  so  made  by  Lewis  nor 
the  check  for  $500  dated  October  26th,  which 
defendant  claimed  was  indorsed,  "Balance 
due,  $305,"  was  produced  at  the  trial.  The 
defendant  claimed  that  both  documents  had 
been  lost,  prior  to  wlilch  loss,  however,  she 
had  exhibited  them  to  plaintilT  and  her 
daughter,  who  had  inspected  the  same,  and 
both  plaintiff  and  her  daughter  testified  there 
wag  no  indorsement,  as  claimed,  upon  the 
check  dated  October  26th,  showing  a  balance 
due  of  $305  only;  and  they  also  testified  the 
Indorsement  upon  the  typewritten  statement, 
under  date  of  September  15th,  "Received  by 
cash  $2,000,"  was  not  in  the  handwriting  of 
IiewiB.  The  fact  that  all  other  payments 
save  and  except  those  in  controversy  were 
made  by  check,  that  defendant  had  lost  not 
only  the  statement  containing  the  disputed 
indorsement,  but  likewise  the  check  of  Oc- 
tot>er  26th  npon  which  she  claimed  to  have 
indorsed  the  balance  due  to  Lewis,  together 
with  the  irregularity  of  defendant's  act  as 
stated  in  drawing  the  $2,000  from  her  safe 
deposit  box  and  keeping  it  in  her  bouse  for 
some  six  weeks  and  then  paying  it  to  Lewis 
on  the  street,  together  with  other  circum- 
stances connected  with  the  transaction  as 
related  by  her,  when  added  to  the  testi- 
mony of  plaintiff  and  her  daughter,  Mabel 
Lewis,  to  the  effect  that  the  purported  re- 
ceipt upon  the  typewritten  statement  was 
not  in  the  handwriting  of  deceased,  Oeorge 
E.  Lewis,  and  the  check  dated  October  26th 
for  $500,  which  bad  been  seen  by  them  at 
the  time  of  its  delivery,  contained  no  in- 
dorsement showing  a  balance  due  of  $305, 
were  well  calculated  to  raise  a  doubt  in  the 
mind  of  the  trial  judge  as  to  the  truth  of 
defendant's  statements.  While  defendant's 
testimony  as  to  such  facts  of  payment  was 
positive,  and  assuming  it  was  not  and  owing 
to  decedent's  death  could  not  be  contradicted, 
the  court  by  reason  of  the  circumstances  con- 
nected with  the  transaction,  as  shown  by  de- 
fendant's own  testimony,  in  connection  with 
that  of  plaintiff  in  denying  that  the  indorse- 
ment was  in  the  handwriting  of  deceased, 
might  well  have  deemed  It  sufiScient  to  dis- 
credit her  story  and  justify  the  conclusion 
that  defendant  had  not  established  the  fact 
of  payment  Davis  v.  Judson,  159  CaL  129, 
113  Pac.  147;  Cox  v.  Schnerr,  172  CaL  371, 
156  Paa  509;  Travis  Glass  Co.  v.  Ibbetson 
(Cat.  Sup.)  200  Pac.  695.  As  said  In  the  case 
last  cited: 

"The  most  positive  testimony  of  a  witness 
may  be  contradicted  by  inherent  improbabilities 
as  to  its  accuracy  contained  in  the  witness'  own 
statement  of  the  transaction;  or  there  may  be 
circumstances  in  evidence  in  connection  with 


the  matter,  which  satisfy  the  court  of  its  tal> 
sity;  the  manner  of  the  witness  in  testifying 
may  impress  the  court  with  a  doubt  as  to  the 
accuracy  of.  his  statement,  and  influence  it  to 
disregard  his  positive  testimony  aa  to  a  partic- 
ular fact;  and,  as  it  is  within  the  province  of 
the  trial  court  to  determine  what  credit  and 
weight  shall  be  given  to  the  testimony  of  any 
witness,  this  court  cannot  control  its  finding  or 
condnsion  denying  the  testimony  credence,  un- 
less it  appears  that  there  are  no  matters  or 
circumstances  which  at  all  impair  its  accuracy." 

Hence,  if  the  court  upon  such  conflicting 
testimony,  considered  in  the  light  of  the  dr- 
cumstances  shown  and  the  conduct  of  defend- 
ant In  relating  matters  in  connection  with 
the  transaction,  had  made  the  finding,  this 
court,  upon  a  review  thereof,  would  not  be 
warranted  in  holding  it  without  support  of 
sufficient  evidence. 

[2]  Plaintiff,  however,  did  not  rest  her  case 
upon  such  testimony,  but,  over  defendant's 
strenuous  objections,  introduced  the  day  book 
kept  by  her  deceased  husband  and  a  ledger 
to  which  the  daughter,  Mabel  Lewis,  bad 
transcribed  the  entries  therefrom,  and  where- 
in all  payments  claimed  to  have  been  made 
by  defendant,  other  than  the  payment  of  $500 
on  April  16th  and  $2,000  on  September  15th, 
were  made  to  appear.  Since  defendant  ad- 
mitted  the  original  indebtedness  and  plain- 
tiff conceded  the  making  of  all  payments 
other  than  the  two  In  controversy,  the  books 
could  have  been  pertinent  to  no  facts  other 
than  those  in  controversy,  and  hence  they 
must  be  deemed  to  have  been  received  and 
by  the  court  considered  for  the  purpose  of 
showing  that  defendant  had  not  made  the 
payments  as  she  stated ;  in  other  words,  to 
establish,  not  an  atfirmative  fact  shown  by 
an  entry  In  the  books,  but  a  negative  fact 
from  the  absence  thereof.  Section  1^46,  Code 
of  Civil  Procedure,  provides  that : 

"The  entries  and  other  writings  of  a  dece- 
dent, made  at  or  near  the  time  of  the  trans- 
action, and  in  a  position  to  know  the  facta  stat- 
ed therein,  may  be  read  as  prima  facie  evidence 
of  the  facts  stated  therein,  in  the  following 
cases:  1.  When  the  entry  was  made  against 
the  interest  of  the  person  making  it  2.  When 
it  was  made  in  a  professional  capacity  and  in 
the  ordinary  coarse  of  professional  conduct. 
3.  When  it  was  made  in  the  performance  of  m 
duty  specially  enjoined  by  law." 

While  under  this  provision  the  entries  in  Ch« 
books,  not  the  absence  thereof,  would  be  evi- 
dence against  his  estate,  they  would  consti- 
tute no  evidence  of  negative  facts  as  to  whi<dt 
no  entry  was  made,  since  the  omission  might 
have  been  due  to  mere  negligence  or  forget- 
fulness  and  without  motive,  either  good  or 
bad.  Schwarze  v.  Roessler,  40  111.  App.  474. 
Not  only  is  there  no  statutory  provision  un- 
der which  the  books  were  admissible,  but  It 
is  the  general  rule  that  books  of  account  are 
never  deemed  evidence  to  rebut  a  presump- 
tion by  showing  there  is  notliing  contained 
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In  tbem  In  reference  to  the  claim  set  np  by 
the  adverse  party.  The  entries  made  njMn 
a  proper  showing  are  competent  evidence  of 
the  facts  shown  thereby,  bnt  the  fact  that 
no  entries  were  made  by  the  deceased  con- 
stitutes no  proof  of  the  omitted  fact  in  dis- 
pnte.  Lawhom  ▼.  Carter,  11  Bnsb  (Ky.)  7; 
Matto<±B  T.  Lyman,  18  Yt  98,  46  Am.  Dee. 
138 ;  Winner  t.  Banman,  28  Wis.  663 ;  Ladd 
9c  Bnsh  V.  Sears,  8  Or.  244;  Kerns  ▼.  Mc- 
Kean,  76  Cal.  87,  18  Pac.  122;  Morse  v. 
Potter,  70  Mass.  (4  Gray)  292;  Kiley  v. 
Boebm,  167  Mass.  183,  48  N.  E.  84.  The 
books  were  received,^  not  as  containing  en- 
tries relating  to  the  cash  payments  in  con- 
troversy, bnt  as  showing  from  the  omission 
thereof  that  the  money  was  not  paid  as  de- 
fendant said  it  was,  and  upon  the  assumed 
fact  that,  had  it  been  paid,  deceased  would 
have  entered  it  as  a  credit,  it  is  argned  that 
its  absence  therefrom  is  proof  that  it  was  not 
received,  and  apparently  the  court  In  reach- 
ing its  conclusion  entertained  this  view  of 
the  mattor.  In  our  opinion,  the  books  were 
incompetent  for  such  purpose,  and  the  court 
ebould  have  sustained  the  objection  to  their 
admission. 

Respondent  insists  the  books  were  not  re- 
ceived in  evidence,  for  which  reason  her 
counsel  claims  that  defendant  is  not  entitled 
to  have  the  question  reviewed.  There  is  no 
merit  In  this  contention.  While  copies  of 
the  books  themselves  are  not  brought  up  in 
the  record,  plaintUTs  witness,  over  defend- 
ant's objection  that  the  same  was  incompe- 
tent, testified  fully  as  to  the  contents  of  the 
books,  reading,  the  entries;  whereupon  her 
counsel  offered  the  ledger  and  day  book  in 
evidence,  and  an  objection  thereto  by  defend- 
ant was  by  the  court  overruled. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  objections  urg^d  by  appellant 
In  support  of  her  contention. 

The  judgment  is  reversed. 

We  concur:    CONBEY,  P.  J.;  JAMES.  3. 


(BS  cia.  App.  U) 

SOUTHERN  CALIFORNIA  COMMERCIAL 
CO.  V.  ALBERTI  et  al.    (Civ.  3782.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  2,  1922.  Hearing 
Denied  by  Supreme  Court  July  81,  1822.) 

I.  Evideoee  «=aao(l)— Court  may  take  Jttdi> 

dal  ksowlMlge  of  method  of  final  eaniar't 

paying  initial  and  Intermediate  carriera. 

Where  a  consignee  is  to  pay  freight,  a  court 

may    take   judicial   knowledge   of   the   method 

UJiually  employed  for  the  final  carrier  to  pay 

the  initial  and  the  intermediate  carriers  their 

port. 


2.  Carriers  «=»I93  —  Payment  by  final  oarrier 
to  Initial  and  Intermediate  carriers  held' to 
constitute  an  assignment  of  their  rights  to  the 
final  carrier. 

Where  a  final  carrier  was  to  collect  freight 
due  on  a  shipment  from  a  consignee,  payment 
by  it  to  the  initial  and  the  intermediate  car- 
riers of  their  part  of  the  freight  by  operation 
of  law  constituted  an  assignment  to  the  final 
carrier  of  the  right  of  the  initial  and  iaterme- 
diate  carriers  to  recover  for  the  services  ren- 
dered by  them. 

3.  Carriers  «=>  1 96— Defense  of  lots  of  goods 
through  delay  In  transportation  cannot  be 
■et  up  unless  pleaded. 

In  an  action  by  a  carrier  against  a  ship- 
per to  recover  freight,  failure  to  plead  the  de- 
fense ttuit  the  goods  were  destroyed  through 
negligence  in  transportation  prevents  setting 
up  the  defense. 

4.  Carriers  «=>  1 96— Evidence  held  sufllcleat  to 
Justify  a  finding  that  delivery  was  duly  made 
at  destination. 

In  an  action  by  a  carrier  against  a  shipper 
to  recover  freight  charges,  evidence  that  a  car 
was  delivered  at  a  place  about  a  mile  from  its 
destination,  the  nsual  place  of  delivery  of  cars 
consigned  to  the  destination,  justified  a  finding 
that  the  car  was  duly  delivered  to  the  destina- 
tion. 

5.  Carriers  «=3i  1 94  — Consignor  who  consigns 
to  himself  primarily  liable  for  freight. 

Where  a  shipper  consigned  goods  to  himself, 
he  was  primarily  liable  to  the  carrier  for  the 

freight,  and  this  obligation  was  not  affected  by 
the  fact  that  the  freight  was  not  prepaid,  nor 
by  the  shipper's  transfer  of  the  bill  of  lading, 
subject  to  the  lien  for  freight  charges,  to  a 
third  party  with  whom  the  carrier  had  no  con- 
tractual obligation. 

6.  Trial  «s>397  (4)— Finding  as  to  allegation 
nnsupported  by  affirmative  evldenoe  not  neo- 
ossary. 

In  an  action  by  a  carrier  against  a  shipper 
to  recover  freight,  where  an  allegation  that  the 
carrier  permitted  the  buyer  of  the  goods  to  in- 
spect them  contrary  to  directions  of  the  shipper 
was  supported  by  no  affirmative  evidence,  a 
finding  thereon  was  unnecessary. 

7.  Carriers  «=»  1 94— Permitting  buyer  to  In- 
spect goods  held  not  to  relieve  consignor  of 
liability  for  payment  of  freight. 

Where  goods  were  consigned  to  a  shipper, 
the  fact  that  a  carrier  permitted  a  buyer  to 
inspect  them  contrary  to  directions  of  the  ship- 
per did  not  operate  to  relieve  the  shipper  from 
the  liability  to  pay  freight 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  the  Southern  California  Com- 
mercial Company  against  Aleardo  Alberti 
and  others.  From  a  judgment  for  plaintiH, 
defendants  appeal.    Affirmed. 


^ssFor  otliar  canes  tee  tame  topic  and  KBY-NUUBEKln  all  Key-Numbend  Dlgeata  and  Indaxas 


Digitized  by 


Google 


1021 


207  PACIFIC  BEPORTER 


(0>L 


H.  A.  Massey,  of  Loa  Angeles,  for  a^iel- 
Unts. 

B.  A.  Morton  and  Mnlf ord  &  Dryer,  all  of 
Loa  Angeles,  for  respmidait. 

SHAW,  J.  This  action  Is  by  plaintiff  as 
assignee  ot  the  Kansas  City  Southern  Rail- 
way Company,  which  was  the  final  carrier, 
to  recover  freight  charges  for  the  transpor- 
tation of  a  carload  of  grapes  from  Los  An- 
geles, Cal.,  to  E^ntenac,  Kansas.  Judgm^it 
for  plaintiff,  from  which  defendants  appeal. 

The  issues  tendered  by  the  verified  plead- 
ings are  simple.  It  is  alleged  in  the  com- 
plaint that  on  October  14,  1916,  defendants 
delivered  to  the  Los  Angeles  &  Salt  Lalce 
Railway  Company,  in  the  county  of  Loa  An- 
geles,- a  carload  of  wine  grapes  under  an 
agreement  for  tbe  transportation  thereof  to 
Frontenac,  Kan.,  where  V.  Bmnettl  should 
be  notified  of  Its  arrival,  and  the  same  deliv- 
ered to  the  order  of  defendants ;  that  tbe 
carload  of  grat>es  was  by  said  Salt  Lake 
Railway  Company  and  its  connecting  lines 
delivered  to  plaintiff's  assignor,  the  Kansas 
City  Southern  Railway  Company,  by  which 
as  final  carrier  it,  on  October  23d,  arrived 
at  E^ontenac,  Kan.,  whereupon  a  notice  in 
writing  of  such  fact  was  duly  given  by  the 
agent  of  such  last-named  railway  company 
to  V.  Brunetti,  who  presented  a  bill  of  lad- 
ing therefor,  bnt  refused  to  accept  said  car- 
load of  grapes  or  pay  plaintUTs  assignor  as 
final  carrier  the  lawful  charges  thereon; 
that  upon  such  refusal  of  Brunetti,  plain- 
tllTs  assignor  immediately  communicated 
with  defendants,  and  requested  instructions 
for  the  disposal  of  the  goods,  but  they  refus- 
ed to  instruct  plaintiff's  assizor  in  the 
premises,  whereup(m,  for  $30,  tbe  grapes 
were  lawfully  sold  for  freight  charges,  whlc^i 
sum  was  credited  upon  the  through  freight 
charges  for  the  transportation  of  said  car- 
load of  grapes,  which  amounted  to  $374.90; 
that  plaintiff's  assignor,  as  the  final  carrier, 
advanced  to  the  initial  and  intermediate  car- 
riers tbelr  respective  proportions  of  said 
freight  charges ;  that  the  balance  due  there- 
on of  1344.90  has  not  been  paid ;  that  prior 
to  the  commencement  of  this  action  the  Kan- 
sas City  Southern  Bailway  Company  duly 
assigned  to  plaintiff  all  its  right,  title,  and 
interest  in  and  to  its  claim  for  said  freight 
charges. 

By  their  answer  defendants  denied  that 
the  grapes  were  transported,  as  alleged  in 
the  complaint,  from  Los  Angeles  county  to 
Frontenac,  or  that  Bmnettl  was  notified  of 
the  arrival  of  the  car  at  its  destination,  or 
that  he  refused  to  accept  the  same  and  pay 
the  freight  charges  thereon,  or  that  such 
charges  were  $374.90  or  any  sum  whatsoever, 
or  that  said  sum,  other  tlian  $30,  has  not 
been  paid,  or  that  the  final  carrier,  plaintiff's 
assignor,  paid  the  intermediate  carriers  their 
proportion  of  said  freight,  or  that  the  claim 
for  such  freight  had  been  assigned  to  plain- 


tiff;  as  to  all  of  which  Issues  the  coort,  up- 
on ample  evidence  establishing  audi  facts, 
found  adversely  to  defendants.  Further  an- 
swering, defendants,  while  admitting  they  <»<■ 
dered  the  car  of  grapes  shipped  to  EVontenac 
and  delivered  to  their  order,  alleged  their 
act  In  so  doing  was  not  for  their  account. 
but  for  and  on  behalf  of  V.  Brunetti,  who 
as  provided  In  the  agreement,  should  not  be 
permitted  to  Inspect  the  grapes;  that  plain- 
tiff's assignor  did  permit  an  inspection  there- 
of by  Bnmettl,  and  that  he  paid  said  freight 
chargea  The  court  made  no  finding  as  to 
whether  or  not  plaintiff's  assignor  permitted 
an  Inspection  of  the  grapes  by  Brunetti  in 
violation  of  the  terms  of  the  agreement,  as 
alleged. 

[1,2]  There  Is  no  merit  In  appellants'  con- 
tention that  the  evidence  is  Insufficient  to  es- 
tablish the  alleged  assignment  The  evi- 
dence conclusively  shows  the  proportion  of 
the  total  freight  charges  earned  by  the  ini- 
tial and  intermediate  lines  of  road  over 
which  the  car  was  transported,  and  that 
plaintUTs  assignor  paid  tbe  respective 
amounts  earned  to  each  of  them,  which  was 
in  accordance  with  tbe  method  usual  in  cases 
of  this  character,  as  the  court  may  Judicial- 
ly Imow.  Atlantic  Coast  Una  R.  Co.  ▼.  Riv- 
erside  Mills,  219  U.  S.  186,  81  Sup.  Ct.  164. 
6S  U  Ed.  167,  81  L.  R.  A.  (N.  S.)  T.  Such 
act,  by  operation  of  law  and  In  considera- 
tion of  the  payment  so  made,  constituted  an 
assignment  to  the  final  carrier  of  the  rights 
of  the  initial  and  Intermediate  carriers  to 
recover  for  the  services  rendered  by  them. 
Hutchinson,  Carriers,  {  828;  Bissti  et  aL  v. 
Price,  16  111.  408;  Chicago  &  A.  R.  Co.  v. 
Hall,  60  IlL  App.  497.  The  rule  appears  to 
be  founded  upon  commercial  necessitieB,  and 
without  the  application  of  which  both  car^ 
riers  and  public  concerned  would  be  subject- 
ed to  great  lnc<mvenience  and  unnecessary 
trouble  and  expense. 

[3]  Appellant's  chief  contenQon,  and  tiiat 
to  which  the  larger  part  of  tbelr  argummt 
is  devoted,  is  that  the  agencies  which  under- 
took the  transportation  of  the  car  of  grapes 
were  guilty  of  negligence,  by  reason  of  which 
fact  the  grapes  were  spoiled  in  transit  and 
valueless  when  they  reached  their  destina- 
tion. A  sufficient  answer  to  this  contention 
is  that  no  issue  as  to  delay  of  the  carriers 
in  transporting  the  car,  negligence,  or  want 
of  proper  care  in  handling  the  grapes  was 
tendered  by  the  pleadings  or  tried  by  tbe 
court;  hence  the  purported  finding  that  the 
grapes  upon  the  arrival  of  tbe  car  were,  due 
to  no  fault  of  the  carriers,  in  a  condition  of 
fermentation  and  decay,  even  if  unsupported 
|by  the  evidence,  must  be  disregarded. 

[4]  That  the  evidence  shows  the  car  to 
ha^e  been  delivered  at  Pittsburg,  Kan., 
which  is  about  one  mile  from  Frontenac,  and 
that  the  former  was  the  usual  place  for  the 
delivery  of  freight  consigned  to  the  latter 
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place,  Jostifled  tbe  finding  of  the  court  that 
the  car  was  duly  delivered  at  Frontenac 

[I]  The  agreement  was  to  deliver  the  car 
of  grapes  at  Frontoiac  to  the  order  of  de- 
fendants as  consignors  thereof.  As  snch 
consignors  they  were  primarily  liable  for,  the 
freight  charges,  which,  as  to  th«n,  could  be 
discharged  only  by  payment.  "The  consig- 
nor with  whom  the  contract  of  shipment  is 
made  is  primarily  liable  for  the  payment  of 
the  freight  charges,  whether  he  is  the  owner 
of  the  goods  or  not"  (10  Corpus  Juris,  p. 
445;  Hutchinson,  Carriers,  |  810;  Railroad 
Co.  V.  MacCartney,  68  N.  J.  Law,  165,  52 
Atl.  575;  Wells  Fargo  &  Co.  v.  Cuneo  [D. 
C]  241  Fed.  727;  Atlas  S.  S.  Co.  v.  Colom- 
bian Land  Co.,  102  Fed.  358,  42  a  a  A.  398), 
and  this  obligation  as  to  the  carrier  was  not 
affected  by  the  fact  that  the  freight  was  not 
prepaid,  nor  by  defendants'  transfer  of  the 
bill  of  lading,  subject  to  the  lien  thereof  for 
freight  charges,  to  a  third  party  with  whom 
the  carrier  had  no  contractual  relation  (Cin- 
cinnati, etc.,  K.  Co.  V.  Vredenburgh  Sawmill 
Co,  13  Ala.  App.  442,  69  South.  228). 

[•]  Finally,  it  is  contended  that  the  car- 
rier permitted  the  consignee  to  Inspect  the 
grapes  contrary  to  the  express  direction  of 
defendants  Indorsed  on  the  bill  of  lading, 
and  as  to  which  the  court  made  no  finding. 
A  finding  was  unnecessary,  for  the  reason 
there  was  no  evidence  In  pupport  of  such  af- 
firmative allegation.  Spader  v.  McNeil,  130 
Oal.  600,  62  Pac.  828;  De  Tolna  v.  De  Tolna, 
185  Cal.  576,  67  Pac.  1046. 

[7]  Conceding,  however,  that  the  evidence 
shows  the  granting  of  such  permission  by 
plaintiff's  assignor,  such  fact  was  Immateri- 
al, since,  even  though  defendants  might  be 
entitled  to  recover  damages  for  such  act,  it 
oould  not  excuse  them  from  their  obligation 
to  pay  the  freight  charges.  In  10  Corpus  Ju- 
ris, title  "Carriers,"  page  253,  it  is  said : 

"The  consignee  has  the  right  to  examine  the 
goods  before  accepting  delivery;  and  this  doc- 
trine applies  to  interstate  as  well  as  intra- 
state shipments,  there  being  nothing  in  the  Car- 
made  Amendment  which  restricts  this  right." 

See,  also,  Earnest  v.  Delaware,  L.  ft  W. 
B.  Co.,  149  App.  Dlv.  330,  134  N.  T.  Supp. 
323;  YuiUe-Miller  Co.  v.  Chicago,  I.  &  L. 
By.  Co..  164  Mich.  68,  128  N.  W.  1090; 
Hutchinson,  Carriers,  J  733.  Moreover,  the 
direction  was,  "No  inspection  of  car  allowed 
by  consignee."  For  aught  that  appears  to 
tbe  contrary,  Brunettl,  if  he  Inspected  the 
car,  did  so  as  agmt  of  the  consignors,  who, 
as  owners,  had  the  right  to  examine  it 

We  find  no  merit  in  any  of  the  points  urg- 
ed by  appellants  for  a  reversal. 

Tbe  Judgment,  is  affirmed. 

We  concur:   CONRBT,  P.  J.;   JAMES,  J. 
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PEOPLE  V.  REED.    (Cr.  861.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision  2,  California.  May  25,  1922.  Hear- 
ing Denied  by  Supreme  Conrt  July  24,  1922.) 

1.  Barglary  «=s4l( I)— Evidence  held  tuflieleni 
to  Justify  oonvlotloB. 

In  a  prosecution  for  larceny  and  barglary, 
evidence  held  sufficient  to  justify  verdict  of 
guilty  of  burglary,  although  acquitting  of  lar- 
ceny. 

2.  Burfflary  «=>42(l)— Mere  possession  of 
stolen  property  not  SHflloIent  to  fasten  con* 
viotlon  of  theft. 

Mere  possession  of  stolen  property,  even 
if  unexplained,  is  not  alone  sufficient  to  fasten 
a  conviction  of  the  theft  upon  the  possessor. 

3.  Jury  ®=3 1 33— Juror's  voir  dire,  althongh 
having  oontradlctlons,  supported  denial  of 
ehallenge. 

Voir  dire,  although  showing  mess  of  con- 
tradictions, justified  trial  court's  finding  as  to 
juror's  proper  qualification  and  supported  de- 
nial of  challenge  for  cause. 

4.  Jury  ®=3l03(l4)— Juror's  opinion  from  gen- 
eral dlscnsslon  and  newspaper  report  not 
CIsquallfloatlon  per  se. 

Where  a  juror  was  examined  on  his  voir 
dire,  notwithstanding  that  the  opinion,  which 
some  of  the  answers,  when  taken  alone,  in- 
dicated that  he  held  concerning  defendant*! 
guilt,  was  based  on  general  discussion  and 
newspaper  report,  he  was  not  disqualified  to 
act  if  his  examination  showed  that  he  would 
set  aside  his  opinion  and  give  defendant  a  fair 
trial  upon  the  evidence. 

Appeal  from  Superior  Court,  Los  An- 
geles County;   Frank  B.  WUUs,  Jvdge. 

James  Beed  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

Morfoot  &  McCrosk^,  of  Los  Angeles,  for 
appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetdi, 
Deputy  Atty.  Gen.,  for  the  People. 

WORKS,  J.  Defendant  and  one  Michael 
J.  Malone  were  jointly  informed  against  in 
two  counts.  One  of  these  charged  grand  lar- 
ceny and  the  other  charged  burglary,  the  two 
alleged  offenses  arising  out  of  the  same  trans- 
action. Defendant  was  tried  alone  and  was 
acquitted  on  the  grand  larceny  (<harge,  but 
was  convicted  on  the  burglary  charge.  He 
oppeals  from  the  judgment  of  conviction  and 
from  an  order  denying  his  motion  for  a  new 
trial  of  the  cause. 

Appellant  contends  that  the  evidence 
against  him  was  Insufficient  to  sustain  the 
verdict  holding  him  guilty  of  the  burglary 
charge  There  was  no  evidence  directly  con- 
necting appellant  with  the  burglarizing  of 
the  house  which  Is  shown  by  tbe  record  to 
have  been  fel<miousIy  entered  by  some  per- 
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■on,  the  testimony  also  sbowtng  that  property 
of  conslderablfe  value  was  taken  from  the 
place  at  the  time.  The  evidence  did  show 
that  appellant,  a  day  or  two  after  the  bur- 
glai7,  attempted  to  sell  certain  of  the  stolen 
property  then  In  his  possession.  The  person 
to  whom  the  offer  was  made  communicated 
with  the  police,  and  ain>eUant  and  Molone 
were  arrested.  No  explanation  was  then 
given  as  to  how  appellant  came  into  posses- 
sion of  the  atoiea  articles,  nor,  in  fact,  did 
be  present  any  evidence  upon  the  subject 
at  the  trial.  Upon  the  arrest  being  consum- 
mated, appellant  asked  the  arresting  officer 
if  he  could  see  the  owner  of  the  house  which 
bad  been  burglarized,  saying  in  effect  that  be 
could  locate  all  the  stolen  property  and  would 
return  it  If  the  owner  would  not  prosecute 
him.  He  also  denied  to  the  police  officers 
that  he  had  attempted  to  sell  any  of  the 
stolen  articles.  At  the  time  of  his  arrest  ap- 
pellant gave  bis  name  as  James  Reed,  but 
there  was  testimony  at  the  trial  to  show  that 
the  appellation  was  not  his  true  name. 

[1]  We  are  convinced  that  this  array  of 
evidence  was  amply  sufficient  to  Justify  the 
verdict  of  guilty  rendered  against  appellant 

[2]  It  is  undoubtedly  the  law  that  the  mere 
possession  of  stolen  property,  even  if  un- 
explained, is  not  alone  sufficient  to  fasten  a 
conviction  of  the  theft  upon  the  possessor 
(People  V.  King,  8  CaL  App.  329,  86  Pac.  916 ; 
People  V.  Lang,  142  CaL  482,  76  Pac.  232) ;  but 
the  cases  establishing  that  rule  are  also  to 
the  effect  that  the  fact  of  such  possession, 
if  unexplained,  is  an  Item  to  be  taken  into 
consideration  by  the  Jury,  together  with  other 
incriminating  circumstances,  in  arriving  at 
a  verdict  When  the  facts  shown  in  this  case 
are  compared  with  the  facts  of  the  two  cases 
cited  above,  and  are  measured  by  the  law 
as  stated  in  those  cases,  there  is  no  doubt 
left  in  our  minds  as  to  the  propriety  of  the 
conviction  of  appellant 

Appellant  takes  the  position  that  the  evi- 
dence was  insufficient  to  uphold  the  convic- 
tion of  the  crime  of  burglary  because  the  Jury 
declared  his  innocence  of  the  charge  of  grand 
larceny.  We  cannot  ascribe  any  weight  to 
tills  argument  The  Jury  might  very  well 
have  convicted  appellant  on  the  larceny 
charge,  but  that  it  did  not  do  so  cannot  oper- 
ate to  overturn  the  verdict  finding  appellant 
guilty  of  the  other  offense.  The  fact  that 
the  Jury  could  split  its  verdict  as  it  did  upon 
the  two  charges,  while  it  may  inspire  specu- 
lation in  the  minds  of  the  ciurlous,  grives  us 
no  concern  in  determining  the  appeaL  Hav- 
ing reached  the  conclusion  that  the  evidence 
would  have  supported  a  verdict  of  guilty  on 
both  eharges,  we  are  bound  to  uphold  the 
conviction  which  actually  resulted  upon  one 
of  them. 

Several  other  points  are  stated  by  appel- 
lant, but  only  one  of  them  is  argued.  That 
point,  therefore,  is  the  only  remaining  one 


to  which  It  is  necessary  to  address  oarsdves 
under  the  many  decisions  of  the  courts  of 
review  of  the  state  to  the  effect  that  points 
not  argued  on  appeal  are  points  not  to  be 
considered,  none  of  which  decisions  need  be 
cited, 

[3]  The  questicm  now  to  be  determined  la 
whether  the  trial  court  erred  In  denying  a 
challenge  for  cause  Interposed  by  appellant 
as  to  one  of  the  Jurors  who  was  sworn  in 
the  case  and  who  sat  in  Judgment  against 
appellant  Appellant  exercised  all  the  per- 
emptory challenges  allowed  him  by  law,  and 
the  question  of  the  propriety  of  the  denial 
of  the  challenge  for  cause  Is  therefore  direct- 
ly before  us.  The  Jnror  as  to  whom  this  chal- 
lenge was  presented  testified  on  his  voir  dire, 
ia  response  to  questions  by  counsel  for  appel- 
lant that  he  had  heard  the  case  discusi>ed; 
that  he  had  read  about  the  facts  of  the  case 
In  the  newspapers;  that  he  was  inclined  to 
think  that  what  be  read  In  the  newspapers 
had  created  an  impression  on  his  mind  or  an 
opinion  "about  this  ease,"  his  opinion  being, 
"I  thought  if  they  had  hold  of  the  right  man 
there  couldn't  be  any  doubt  about  his  guilt" 
but  that  he  did  not  know  whether  appellant 
was  the  right  man.  Hien  foUowed  tbeso 
questions  and  answers: 

"Q.  Ton  realize  it  is  a  fact  that  these  offi- 
cers liave  brought  him  in  here,  and  the  district 
attorney's  office  filed  an  information  against 
him?  Do  yon  tliink  that  they  have  got  the 
right  man  by  reason  of  that  fact?  A.  I  don't 
know  until  I  hear  the  evidence.  Q.  WeU.  have 
you  got  any  opinion  at  this  time?  A.  Not  as 
to  his  identity;  no.  •  •  •  Q.  Well,  does  that 
discussion  that  you  had,  does  that  leave  you 
with  any  fixed  impression  about  this  case? 
A.  Yes;  I  think  it  does. 

"The  Court:  Did  you  discass  as  to  the  guilt 
or  innocence  of  this  defendant?  A.  No:  it  was 
about  the  details  of  the  alleged  crime. 

"The  Court:  Well,  that  is  not  controverted, 
the  fact  that  the  house  was  robbed— that  is  not 
controverted. 

"Mr.  Morfoot:  No;  there  Is  no  controversy 
about  that  •  •  •  Do  you  feel  that  yon 
could  fairly  try  this  case  as  to  the  gnilt  or  in- 
nocence  of  this  defendant?  A.  I  doubt  if  I 
can,  because  I  thought  it  was  a  particularly 
heinous  offense.  •  •  •  Q.  So  that  yon  feel 
that  you  are  prejudiced  against  this  defendant 
in  this  case?  A.  WeU,  to  be  perfectly  frank,  I 
feel  that  I  would  be.  Q.  Could  you  not  give 
him  a  fair  and  impartial  trial?  A.  No.  WeU. 
I  might  be  able  to  do  that  Q.  *  *.  *  Now, 
if  you  were  on  trial  under  each  drcainstances, 
and  you  had  a  man  sitting  there  feeling  as  you 
do,  would  you  be  willing  to  have  a  man  of 
that  opinion  that  yon  have  at  this  time  try 
yon?  A.  No.  Q.  Then  yon  would  admit 
wouldn't  you,  that  yon  are .  prejudiced  towards 
the  defendant?  A.  I  am  prejudiced  against  the 
person  who  committed  this  offense,  yet  be  may 
be —  Q.  Yon  don't  feel  that  yon  can  try  Jamea 
Reed  In  this  case  with  a  fair,  impartial,  and 
open  mind?    A.  I  don't  believe  I  could." 

Here  the  challenge  was  interposed.  It  was 
resisted  by  the  district  attorney,  who  thai 
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conducted  the  following  examination  of  the 
prospective  Juror: 

"•  *  •  Yon  heard  the  details  of  a  bur- 
glary that  occurred  •  •  ♦  in  Mr.  Lewis' 
home?  •  •  •  A-  Yes.  Q.  Now,  at  that 
time  did  you  hear  anybody's  name  mentioned 
in  cotmection  with  the  commission  of  that  bar- 
slary?  A.  No;  that  made  no  impression  upon 
me  at  all.  Q.  7on  don't  know  anything  about 
this  defendant?  A.  No.  Q.  Never  saw  him 
before?  A.  No.  Q.  Or  heard  of  him?  A.  No. 
Q.  Yon  don't  know  whether  he  committed  this 
crime  or  not?  A.  No;  I  haven't  any  idea.  Q. 
Notwithstanding  this  opinion  about  this  house 
being  burglarized  in  the  manner  in  which  it 
was,  do  you  feel  yon  could  bear  the  evidence 
and  weigh  the  evidence  fairly  and  impartially 
and  give  this  defendant  a  fair  and  impartial 
trial,  just  the  same  as  yon  could  anybody  else? 
A.  Well,  Mr.  McCartney,  I  am  placed  in  a  posi- 
tion where  the  burden  of  proof  would  be  on 
the   defendant." 

The  trial  Judge  then  subjected  the  tales 
man  to  the  following  examination: 

"The  Court:  If  you  were  a  defendant,  ar- 
rested for  an  offense,  would  you  consider  that 
you  ought  to  prove  yourself  not  guilty  or  that 
the  state  ought  to  prove  yon  guilty?  A.  No. 
Q.  What  evidence  do  you  have  that  this  defend- 
ant is  guilty?  A.  I  haven't  any  at  all.  Q. 
Why  do  you  say  that  you  would  want  him  to 
prove  himself  innocent?  A.  Well,  I  would  try 
to  differentiate  between  this  defendant  and  the 
man  who  committed  this  crime,  if  I  make  my- 
self clear.  Q.  Well,  that  is  what  yon  are  im- 
paneled for,  to  determine  who  committed  the 
crime,  not  wJiether  a  crime  has  been  commit- 
ted; that  is  conceded  in  this  case,  that  this 
house  was  burglarized;  now,  the  question  to  be 
submitted  to  you  is  whether  this  defendant  is 
the  man.  Now,  yon  say  that  you  would  expect 
the  defendant  to  prove  that  he  was  innocent? 
A.  I  would  not  go  quite  that  far,  your  honor, 
to  say  that  I  would  expect  him  to  prove  it, 
but  I  would  go  into  the  case  with  a  feeling  that 
it  was  perhaps,  in  a  ways,  up  to  him.  Q. 
Why?  A.  Because  I  was  very  much  struck  at 
the  details  of  this  alleged  crime  as  I  beard  it. 
I  thought  it  was  absolutely  an  unpardonable 
thing.  Q.  *  *  *  Now,  what  is  there  in  that 
to  show  that  the  defendant  is  guilty?  A. 
Nothing  at  aU.  Q.  Well,  then,  why  couldn't 
yon  try  the  defendant  and  give  him  a  fair,  im- 
partial trial?  A.  I  intended  to  say  that  I  felt 
that  I  could,  but  that  I  would  not  like  to  be 
tried  by  a  jnry  that  had  the  same  mental  atti- 
tude that  I  have.  Q'.  Well,  yon  say  yon 
haven't  any  mental  attitude  against  the  defend- 
ant; you  don't  know  him,  never  heard  of  him. 
Suppose  they  had  Mr.  McCartney  up  for  it; 
would  you  be  prejudiced  against  him?  A.  Not 
at  all.  Q.  Well,  you  haven't  any  more  evi- 
dence that  the  defendant  committed  it  than  you 
have  that  Mr.  McCartney  committed  it?  A. 
Not  in  the  least.  Q.  Why  couldn't  yon  try  the 
defendant  just  as  well  as  you  could  try  Mr. 
McCartney?     A.  Well,    it   is   possible   that   I 
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could,  your  honor,  .Q.  It  there  any  reason 
why  yon  could  not,  I  say,  is  there  any  reason 
why  you  could  not  try  this  defendant?  A.  Oh, 
I  believe  I  could  set  aside  what  prejudice  I 
have,  and  pve  the  man  a  fair  trial.  Q.  By 
Mr.  McCartney:  The  question  is,  would  you? 
A.  Oh,  yes;  I  certainly  would." 

On  its  face,  this  examination  shows  a  mess 
of  contradictions,  but  we  have  grave  doubts 
whether  these  apparent  contradictions  ac- 
tually reflect  the  conditlMi  of  mind  of  the 
talesman  at  the  time.  The  phrasing  of  his 
answers  shows  him  to  have  been  a  man  of 
considerable  intelligence.  In  fact,  of  a  de- 
gree of  Intelligence  which  could  not  harbor 
the  confusion  which  his  words  appear  to 
exhibit  between  a  prejudice  or  feeling  against 
the  nature  of  the  crime  and  a  prejudice 
against  the  man  who  was  merely  charged 
with  Its  commission.  We  greatly  fear  that 
this  juror  was  one  of  those  men  who  so  far 
forget  the  duties  and  obligations  of  their 
citizenship  as  to  attempt  to  escape  them  when 
put  to  the  test,  and  that  he  entered  the  Jury 
box  with  a  determination  to  escape  Jury 
service  in  this  case  if  he  could  possibly  do 
so.  Unfortunately  that  manner  of  man  is 
not  a  rara  avis.  If,  however,  this  position 
is  not  tenable,  It  is  enough  to  say  that  the 
trial  Judge  was  better  qualified  tlian  are  we, 
he  IwTing  bad  the  talesman  under  bis  eye. 
to  resolve  the  appar^it  contradictions  in  his 
statements  and  to  determine  whether  he 
would  make  an  impartial  Juror.  There  is 
surely  enough  evidence  among  the  varying 
statements  in  the  record  to  support  the  rul- 
ing of  the  trial  court  in  denying  the  chair 
lenge,  and  the  finding  of  a  trial  court  upon 
such  a  question  as  is  here  presented  is,  as 
to  its  finality,  like  any  other  finding  of  fact 
made  upon  conflicting  evidence.  People  T> 
Ruef,  14  CaL  App.  576,  114  Pac.  48,  64. 

[4]  It  is  to  be  observed,  also,  that  the  opin- 
ion which  some  of  the  answers  of  the  tales- 
man, when  taken  alone,  indicate  that  he  held 
concerning  the  guilt  of  appellant,  was  based 
upon  general  discussion  and  newspaper  re- 
port. It  has  been  held  in  this  state,  both 
frequently  and  uniformly,  that  where  a  Ju- 
ror has  formed  such  an  opinion  upcm  such 
a  basis,  he  is  not  disqualified  to  act  if  his 
examination  shows,  as  the  examination  in 
this  Instance  did  show,  that  he  will  set  aside 
his  opinion  and  give  the  defendant  a  fair  trial 
upon  the  evidence.  People  v.  Warner,  147 
Cal.  646,  82  Pac  196;  People  v.  Brown,  148 
Cal.  743,  84  Pac.  204 ;  People  v.  Ruef,  supra. 

The  Judgment  and  the  order  denying  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:  riNLATSON,  P.  J.;  CRAIG,  J. 
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(57  Cal.  App.  77») 
BRYAN  V.  PRE8C0TT  at  at.    (Civ.  3833.) 

(District  0)npt  of  Appeal,  Second  Diatrict,  Di- 
Tision  1,  CSaUfornia.  May  24,  1922.  Hear- 
ing Denied  by  Supreme  Court  July  20,  1922.) 

1.  Deads  «=>l9e(3)— Coaveyanc*  by  wife,  ■« 
which  husband  gains  advantage.  Is  presumed 
te  have  resnited  from  undue  lafluenoe. 

Under  Civ.  Code,  {  158,  anthorizing  eitlier 
husband  or  wife  to  enter  into  any  transaction 
with  the  other  subject  to  the  general  rules 
governing  actions  of  persons  occupying  confi- 
dential relations,  as  defined  in  the  title  on 
trusts,  section  2235,  providing  that  all  trans- 
actions between  a  trustee  and  his  beneficiary 
by  which  the  trustee  obtains  any  advantage 
are  presumed  to  be  entered  into  under  undue 
influence,  and  section  2219,  providing  that  ev- 
ery one  who  voluntarily  assumes  a  relation  of 
personal  confidence  with  another  is  a  trustee, 
a  conveyance  by  the  wife  to  the  husband,  from 
which  the  husband  obtained  a  large  advantage 
for  liimself,  is  presumed  to  have  been  obtained 
by  undue  influence,  and  that  presumption  pre- 
vails until  overcome  by  evidence  clearly  show- 
ing the  contrary. 

2.  Trusts  ie=9l03(3)— Purchase  of  outstanding 
Interest  In  land  with  proceeds  of  mortgage  on 
Interest  secured  from  wife  by  vndne  influ- 
ence held  void. 

Under  Civ.  Code,  {  853,  as  to  resulting 
trusts,  where  a  '  nsband  procured  by  undue  in- 
fluence a  conveyance  from  his  wife  to  her  un- 
divided half -interest  in  property,  and  then  mort- 
gaged the  property,  and  with  the  proceeds  pur- 
diased  the  other  half-interest  therein,  the  in- 
validity of  the  purchase  from  the  wife  affects 
also  the  purchase  of  the  other  interest. 

3.  Adverse  possession  «=»62(3)— Evidenee  held 
not  to  show  possession  of  surviving  busbaad 
waa  adverse. 

Where  a  wife  devised  her  home  premises 
to  her  daughter,  who  resided  in  another  state, 
and  the  daughter  requested  the  husband  to 
care  for  the  property  for  her,  not  knowing  of 
a  void  deed  by  the  wife  to  the  husband,  the 
husband's  iKiBsession  of  the  property,  without 
informing  the  devisee  of  the  deed,  was  not 
adverse  to  the  devisee's  interest,  especially 
where  he  yielded  possession  to  her  when  she 
came  to  the  state  and  demanded  possession  sev- 
eral years  after  the  death  of  testatrix. 

Appeal  from  Superior  Court,  Los  Angles 
County;  J.  P.  Wood,  Judge. 

Action  to  qniet  title  by  T.  P.  Bryan,  trus- 
tee, against  EUizabeth  J.  Prescott,  individual- 
ly and  as  administratrix  of  the  estate  of 
Rohamab  Bryan,  deceased,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

W.  H.  Bowers,  of  Sawtelle,  for  appellant. 

Victor  Watkins,  of  Los  Angeles,  for  re- 
epondents. 

CONREY,  P.  J.  Action  to  Qulet  tlUe  to  a 
lot  described  in  the  complaint.    The  premises 


are  also  referred  to  as  2130  Vallejo  street.  In 
the  city  of  Los  Angeles.  The  plaintiff  ait- 
peals  from  the  Judgment  entered  agaUut 
hlni. 

In  the  year  1904  tbe  lot  was  conveyed  by 
one  Palmer  to  Ruhamah  Toung  and  ber 
daughter,  Emma  Brown,  as  tenanta  In  com- 
mon; the  consideration  therefor  being  paid 
by  Mrs.  7oung.  At  some  time  between  tbe 
date  of  that  deed  and  the  year  1910  Mrs. 
Toung  married  the  i^tntlfr,  T.  P.  Bryan. 
In  tbe  year  1911  Eknma  Brown  died,  and  it 
is  c<moeded  that  whatever  Interest  die  had 
in  the  property  passed  to  her  husband.  Woods 
G.  Brown.  On  the  13th  day  of  May.  1913. 
Ruhamah  Bryan  died.  At  tbe  trial  of  this 
action  it  was  stipulated  that  Mrs.  Bryan 
left  a  will  under  which  any  Interest  that 
she  had  in  this  property  at  the  time  of  ber 
death  passed  to  the  defendant  Elizabeth  J. 
Prescott.  On  the  15th  day  of  January,  1912, 
Mrs.  Bryan  signed  and  acknowledged  a  deed 
purporting  to  convey  the  lot  to  the  plaintiff, 
and  he  caused  the  same  to  be  recorded.  Ac- 
cording to  his  testimony,  the  deed  was  de- 
livered to  him  by  his  wife.  Mr.  and  Mrs. 
Bryan  were  living  on  the  premises  at  that 
time  and  until  her  death.  After  that  time 
he  continued  in  undisturbed  possession,  un- 
der circumstances  hereinafter  stated,  until 
the  year  1910.  The  complaint  in  this  action 
was  filed  May  10,  1920. 

The  deed  of  Mrs.  Bryan  to  the  plaintiff 
recites  a  consideration  of  $100.  The  plain- 
tiff testified  that  bis  wife  did  Jiot  make  a 
gift  to  him  of  tbe  property,  but  that  the 
transaction  was.  a  matter  of  business ;  that 
he  did  not  pay  her  any  money  at  the  time 
of  execution  of  the  deed ;  that  he  loaned  her 
$30  before  they  were  married;  that  be  aft- 
erwards paid  for  her  a  $100  note  to  a  pbysl- 
dan,  which  note  had  been  given  for  profes- 
sional services  rendered  to  her  before  the 
marriage.  He  testified  that  he  had  an  un- 
derstanding and  agreement  with  his  wife 
that  she  would  give  the  deed  for  1100,  bat 
he  was  unable  to  state  any  of  the  words 
used  in  their  conversations  on  the  subject. 
Within  a  few.  weeks  after  the  date  of  this 
deed,  the  plaintiff  obtained  a  loan  of  $1,000 
by  mortgaging  this  prc^erty.  With  $850  of 
this  borrowed  money  he  purchased  from 
Woods  O.  Brown  his  int^est  in  the  property. 
This  transaction  is  evidenced  by  a  deed  of 
date  March  25,  1912,  from  Brown  to  tbe 
plaintiff.  The  admitted  value  of  the  proper- 
ty in  dispute  Is  at  least  $2,00a  Plaintiff 
testified  that  at  the  time  when  Mr&  Bryan 
signed  the  deed  to  him,  her  mind  was  "as 
good  as  I  ever  saw  her,"  and  that  It  con- 
tinued tbe  same  until  a'  few  days  before  her 
death.  Tet  in  a  letter  written  at  some  time 
during  that  period,  by  tbe  plaintiff  to  the 
defendant,  referring  to  Mrs.  Bryan,  be  said: 
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■^  suppose  joa  see  by  her  letterq  that  she 
Is  oflE  on  her  mind.  •  •  •  She  is  not  weD  by 
a  long  ways,  that  with  her  mind  and  age  pnt 
her  mind  in  bad  form.  •  •  •  Her  old  age, 
and  mind  out  of  balance  on  many  things,  and 
from  what  I  can  learn,  has  always  been  so  to 
some  extent." 

At  the  time  of  the  death  of  Mrs.  Bryan, 
the  defendant  Mrs.  Prescott  was  Uring  in 
the  state  of  Kew  York.  She  did  not  come  te 
California  until  the  Ist  of  January,  1919. 
Three  weeks  later  she  obtained  from  the 
plaintiff  the  key  to  the  house,  and  went  Into 
possession  of  the  property.  Ever  since  that 
time  she  has  occupied  the  same  as  her  resi- 
dence. She  had  been  prevented  by  the  death 
of  her  son  and  by  other  circumstances  from 
coming  to  California  until  1919.  The  plain- 
tiff and  another  witness  testified  that  plain- 
tiff gave  Mrs.  Prescott  the  key,  on  her  repre- 
sentation that  she  wanted  to  rent  the  prop- 
erty from  him.  She  denies  this.  She  went 
to  see  him  at  the  Soldiers'  Home,  where  he 
was  staying  at  that  time,  although  some  of 
his  furniture  remained  in  the  house  on  the 
premises  that  are  here  In  litigation.  She 
says  that  she  asked  him  for  the  keys,  and  he 
gave  them  to  her.  "He  told  me  the  things 
were  all  gone  out  of  the  home,  and  he  didn't 
know  where  they  had  gone  to  or  who  had 
takm  them,  and  he  gave  me  the  keys  to  the 
home  to  move  In,  and  I  moved  in  with  my 
little  daughter,  and  we  lived  there."  After 
the  commencement  of  this  occupancy  by  the 
defendant,  she  for  the  first  time  learned  that 
plaintiff  had  a  deed  to  the  property.  Three 
'  or  four  weeks  after  the  defendant  moved  In- 
to the  premises,  tiie  plaintiff  called  there, 
and  a  conversation  took  place  between  him 
and  the  defendant    She  said: 

'7  asked  him  how  it  was  that  my  mother  bad 
willed  me  this  property  and  deeded  it  to  him. 
He  said,  'As  it  is,  she  didn't  know  it  was  a 
deed  she  was  signing.  She  was  ignorant  on 
Irasiness.' " 

On  the  6th  day  of  April,  1913,  Mrs.  Bryan 
wrote  to  the  defendant  that  she  had  given  to 
Mr.  Bryan  "the  deeds  and  receipts  for  this 
property.  Mr.  Bryan  will  keep' them  for  you 
dear  Bessie."  The  findings  of  the  court 
Btate: 

"That  at  the  time  said  deed  was  so  signed 
by  said  Rubamab  Bryan,  now  deceased,  said 
Rnhamah  Bryan  was  over  the  age  of  80  years, 
and  very  infirm  and  feeble  in  health,  and  did 
not  know  or  realize  the  purport  of  said  instru- 
ment, and  said  inatrament  or  said  deed  was 
never  delivered  by  said  Rnhamah  Bryan  to  the 
plaintiff  herein,  with  the  intention  of  conveying 
her  said  property  to  the  plaintiff  herein  as  his 
property,  but  said  Ruhamah  Bryan  thought  she 
was  conveying  and  intended  by  said  deed  or  in- 
Btrnment  to  convey  said  property  to  plaintiff 
in  trast  for  her  said  daughter,  Blizabeth  J. 
Prescott,  one  of  the  defendants  herein.  That 
at  the  time  said  plaintiff  procured  his  said  wife, 
Bnbamah  Bryan,  now  deceased,  to  sign  said  in- 


stmment  or  deed,  the  bM  plaintiff  and  his 
said  wife  were  li^ng  together  as  husband  and 
wife  in  said  property  hereinbefore  described, 
and  continued  to  live  there  together  nntil  the 
death  of  said  Rnhamah  Bryan,  to  wit,  on  or 
about  the  13th  day  of  May,  1913.  That  no 
adequate  or  sufficient  consideration  was  given 
to  the  said  Ruhamah  Bryan,  or  received  by  her 
for  the  signing  of  said  instrument  or  deed,  and 
the  only  consideration  that  .was  given  to  said 
Ruhamah  Bryan  or  received  by  her,  if  any  at 
all,  was  given  to  her  or  received  by  her  for 
such,  was  the  cancellation  of  an  alleged  debt 
in  the  sum  of  $110,  which  the  plaintiff  claims 
was  owing  to  him  by  his  said  wife  at  that  time, 
by  reason  of  the  payment  by  him  several  years 
previous  to  that  time  of  a  doctor's  bill,  in 
about  the  sum  of  $100,  and  previously  owed  by 
his  said  wife,  and  the  advancement  of  about 
$10  by  the  plaintiff  to  his  said  wife,  or  for  her 
benefit,  some  years  previous  to  said  January, 
1912." 

[1]  Appellant  contends  that  no  evidence 
was  produced  In  support  of  any  charge  of 
fraud,  misrepresentation,  duress,  threat,  or 
undue  persuasion  on  the  part  of  appellant 
to  obtain  hla  deed  from  Mrs.  Bryan,  and  that 
without  such  evidence  the  effect  of  the  deed 
was  to  convey  to  him  both  the  legal  title  and 
the  entire  beneficial  interest  In  the  property. 
In  support  of  this  proposition  he  relies  upon 
section  158  of  the  Civil  Code,  and  the  deci- 
sion In  Tlllauz  V.  Tlllaux,  115  Cal.  663,  47 
Pac.  691.  Th6  gist  of  the  decision  in  Tlllaux 
y.  Tlllaux  Is  that  the  marriage  relation  does 
not  Ipso  facto  raise  the  presumption  that  a 
deed  of  conveyance  from  the  husband  to  the 
wife  has  been  the 'result  of  undue  Influence. 
It  Is  summarized  to  this  effect  In  White  ▼. 
Warren,  120  Cal.  322,  325,  49  Pac.  129,  62 
Pac.  723.  Nevertheless,  In  White  v.  Warren, 
where  the  question  at  Issue  was  whether 
moneys  advanced  by  the  wife  to  the  husband 
were  received  by  him  as  a  loan  or  as  a  gift. 
It  was  held  that — 

"It  devolved  upon  the  husband,  who  claimed 
to  have  received  the  gift,  to  prove  that  such 
gift  was  made  without  any  undue  influence  on 
his  part,  the  presumption  being  that,  in  the 
absence  of  proof  to  that  effect,  there  was  such 
undue  influence  used." 

This  declsloo  was  based  upon  a  construc- 
tion of  sections  158,  2235,  and  2219  of  the 
Civil  Code.    These  sections  are  as  follows: 

Sec.  158.  "Either  husband  or  wife  may  enter 
into  any  engagement  or  transaction  vritb  the 
other,  or  with  any  other  person,  respecting 
property,  which  either  might  If  unmarried; 
subject,  in  transactions  between  themselves,  to 
the  general  rules  which  control  the  actions  of 
persons  occupying  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts." 
Sec.  2235.  "All  transactions  between  a  trustee 
and  bis  beneficiary  during  the  existence  of  the 
trust,  or  while  the  influence  acquired  by  the 
trustee  remains,  by  which  he  obtains  any  advan- 
tage from  bis  beneficiary,  are  presumed  to  be 
entered  into   by   the  latter  without  sufficient 
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consideration,  and  nnder  andae  influence."  Sec. 
2219.  "Brery  one  who  Tolantarily  assumes  a 
relation  of  pergonal  confidence  with  another  is 
deemed  a  trustee,  within  the  meaning  of  this 
chapter.    •    •    •" 

The  court  said: 

"Here,  conceding  what  is  daimed  hj  the  de- 
fendant as  to  the  nature  of  the  transaction,  it 
is  evident  tliat  he  was  greatlr  advantaged 
thereby,  and,  such  being  the  fact,  the  burden 
rested  upon  him  of  disproving  the  presumption 
of  undue  influence  created  by  the  law  under 
such  conditions." 

So  here,  since  It  apptors  from  the  evidence 
that  the  plaintiff  obtained  a  great  advantage 
from  the  transaction  with  his  wife,  the  pre- 
sumption of  undue  Influence  must  prevail 
unless  overcome  by  evidence  clearly  show- 
ing that  undue  influence  was  not  used  by  him 
to  obtain  that  advantage.  On  the  evidence 
which  came  before  the  court  In  this  case,  we 
think  that  the  court  was  Justified  in  finding, 
as  In  effect  It  did,  that  the  conveyance  was 
not  made  fre^  or  with  knowledge  of  its 
effect,  and  that  the  plaintiff  obtained  an 
unfair  advantage  thereby. 

In  Magee  v.  Brmneman,  206  Paa  37,  con- 
sidering the  effect  of  section  2235  of  the  Civil 
Code,  in  a  transaction  between  attorney  and 
dlent,  the  Supreme  Court  said: 

"This  does  not  mean  that  a  trustee  may  not 
deal  with  his  beneficiary.  But  if  he  does  deal 
with  him  in  such  manner  as  to  obtain  an  ad- 
vantage, the  trustee  has  the  burden  of  showing 
by  evidence  that  the  transaction  was  fair. 
•  •  •  To  place  the  burden  on  the  benefici- 
ary would  be  to  put  such  contracts  in  the  same 
category  as  those  between  parties  occupying  no 
relation  of  trust,  to  ignore  the  provisions  of 
section  22SS  of  the  Civil  Code,  and  to  deny 
this  added  protection  to  one  whose  confidence 
has  been  abused." 

See,  also.  Cox  ▼.  Schnerr,  172  Cal.  371, 
878. 166  Pac.  609. 

[2]  The  conclusions  above  stated  apply  to 
the  undivided  half  interest  in  the  property 
obtained  by  tbe  deed  from  Brown  as  well  as 
to  the  Interest  which  was  vested  in  Mrs. 
Bryan.  This  results  from  tbe  fact  that  the 
entire  consideration  paid  to  Brown  was  ob- 
tained by  using  the  proceeds  of  a  mortgage 
loan  on  Mrs.  Bryan's  property.  Civ.  Code, 
I  853. 

[3]  Ai^llant  next  contends  that  be  has 
become  the  owner  of  this  property  by  ad- 
verse possession ;  tbat  he  held  and  possessed 
tbe  same  adversely  to  the  defendant  for  a 
period  of  more  than  five  years  prior  to  tbe 
commencement  of  this. action.  There  is  no 
merit  in  this  claim.  The  plaintiff  never  en- 
tered Into  possession  under  the  deed.  He 
never  did  any  act  to  direct  the  attention  of 
the  defendant  to  tbe  fact  that  he  repudiated 
de  obligation  of  bis  trust  On  the  contrary, 
tbe  testimony  of  the  defendant  is  to  tl)e  ef- 


fect that  she,  by  correspondence,  ntpieBted 
him  to  take  care  of  the  property  for  her  antn 
she  came  to  California,  and  that  she  knew  o^ 
no  adverse  claim  by  him.  His  subsequent 
conduct.  In  surrendering  possession  to  bar 
on  her  arrival  here,  is  confirmatory  of  that 
evidence. 
The  Judgment  Is  affirmed. 

■  We  concur:  SHAW,  3. ;  James,  J. 


(SI  Cal.  App.  (74) 

WINGARD  V.  INDUSTRIAL  ACC.  COMMIS- 
SION et  al.    (Civ.  3831.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  CaUfornia.  May  17,  1922.  Hear- 
ing Denied  by  Supreme  C^nrt  July  13,  1922.) 

1.  Evidence  «=»20(l)— Court  takes  Judicial  ae- 
tice  of  employmeat  of  men  of  certain  trade* 
In  oertaln  places. 

The  court  will  take  notice  that  l>oth  rivetera 
and  rivet  passers  bad  been  employed  continu- 
ously for  many  years  in  Los  Angeles  in  the 
erection  of  steel  structures  for  large  buildings, 
and  that  such  workmen  had  been  continnously 
employed  for  several  years  in  building  ships  at 
Long  Beach  and  at  San  Pedro. 

2.  Master  and  servant  9=>385(  I )— Compensa- 
tion for  Injuries  held  oomputed  on  correct 
basis. 

Compensation  awarded  to  an  employ^  in- 
jured after  working  a  week  in  an  employment 
calling  for  a  weekly  wage  which  was  less  than 
the  wages  in  his  ordinary  employment,  inter- 
rupted by  illness,  held  computed  on  the  proper 
basis  under  Workmen's  Compensation  Act,  f 
12,  subd.  (a),  par.  4,  the  rate  of  wages  paid 
at  time  of  injury;  there  being  no  showing  on 
the  question  as  to  earnings  to  bring  him  with- 
in paragraph  2. 

Proceeding  by  A.  a  Wlngard  before  th^ 
Industrial  Accident  Commission  against  tbe 
Los  Angeles  Shipbuilding  &  Drydock  Com- 
pany for  an  award.  From  a  decision  award- 
ing petitioner  less  than  he  asked,  petitioner 
brings  certio^ri.    Affirmed. 

Courtney  A.  Teel,  of  Los  Angeles,  for  pe- 
titioner. 

A.  B.  Graupner  and  W.  H.  PiUsbury,  botb 
of  San  Francisco,  for  respondents. 

WORKS,  J.  An  award  was  made  In  peti- 
tioner's favor  under  an  application  to  re- 
spondmt  Accident  Conunission  for  an  allow- 
ance of  compensation  under  the  Workmen'* 
Compensation,  Insurance,  and  Safety  Act  be- 
cause of  injuries  received  by  petitioner  on 
April  16,  1921,  and  while  working  as  an  em- 
ployee of  respondent  Shipbuilding  ft  Drydock 
Company,  hereinafter  referred  to  as  the  em- 
ployer. Petitioner  by  the  present  proceeding 
asks  us  to  review  the  action  of  the  Accident 
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Commission  on  the  ground  that  the  compen- 
sation allowed  by  the  award  was  less  than 
petitioner  should  have  received  under  the 
law. 

One  ot  the  contentions  of  petitioner  Is  that 
a  certain  weekly  benefit  allowed  by  the 
award  was  computed  ui>on  an  Improper  bas- 
is. For  a  long  time  petitioner  had  been  In 
the  service  of  the  employer  as  a  riveter  at  a 
daily  wage  of  $6.40.  This  employment  was 
Interrupted  by  an  illness  which  was  suffered 
by  petitioner,  and  which  kept  him  away  from 
the  plant  of  the  employer  for  a  week.  On 
the  Monday  following  this  absence  he  ap- 
peared at  the  place,  but  asked,  on  the  ground 
that  his  strength  was  not  fully  restored,  that 
he  be  put  to  work  temporarily  as  a  rivet 
passer,  that  employment  paying  a  daily  wage 
of  but  $4.16.  Petitioner's  request  was  grant- 
ed, and  he  immediately  b^an  work  in  .the 
capacity  which  called  for  this  lesser  wage. 
He  continued  in  that  line  of  work  until  Sat- 
urday of  the  same  week,  by  which  time  it  had 
become  understood  that  he  was  to  return  to 
his  ordinary  employment  as  a  riveter  on  the 
succeeding  Monday.  On  that  last  day  of  bis 
service  as  a  rivet  passer,  however,  that  is,  on 
the  Saturday  mentioned,  petitioner  sulTered 
the  injury  because  of  which  he  asked  re- 
spondent Accident  Commission  to  allow  him 
compensation.  In  awarding  him  a  weekly 
benefit  that  body  computed  it  upon  the  basis 
of  his  daily  wage  of  $4.16  instead  of  upon 
the  daily  wage  of  $6.40,  as  petitioner  con- 
tends should  have  been  done. 

The  solution  of  this  question  depends  upon 
a  construction  of  portions  of  section  12  of  the 
Workmen's  Compensation,  Insurance,  and 
Safety  Act  Stats.  1917,  p.  831;  Deerlng's 
Consolidated  Supplement  to  Gen.  Laws 
1917-1921,  Act  2143c  The  section  provides, 
under  subdivision  (a),  as  follows: 

"(1)  If  the  injured  employee  has  worked  in 
the  same  employment,  whether  for  the  same  em- 
ployer or  Dot,  during  at  least  two  hundred  sixty 
days  of  the  year  preceding  bis  injury,  his  aver- 
age weekly  earnings  shall  consist  of  ninety- 
flve  per  cent,  of  six  times  the  daily  earnings 
at  the  time  of  such  injury  where  the  employ- 
ment is  for  six  full  working  days  a  week. 
Where  his  employment  is  for  five,  five  and  one- 
half,  six  and  one-half  or  seven  working  days 
a  week,  the  average  weekly  earnings  shall  be 
ninety-five  per  cent  of  five,  five  and  one-balf,  six 
and  one-half  or  seven  times  the  daily  earnings 
at  the  time  of  the  injury,  as  the  case  may  be. 

"(2)  If  the  injured  ^ployee  has  not  so 
worked  in  such  employment  during  at  least 
two  hundred  sixty  days  of  such  preceding  year, 
bia  average  weekly  earnings  shall  be  based  upon 
the  daily  earnings,  wage  or  salary  of  an  em- 
ployee of  the  same  class  working  at  least  two 
hundred  sixty  days  of  such  preceding  year  in 
the  same  or  a  similar  kind  of  employment  in 
the  same  or  a  neighboring  place,  computed  in 
accordance  with  the  provisions  of  the  preceding 
Bubdiviaion. 


"(3)  If  the  earnings  be  irregular  or  specified 
to  be  by  the  week,  month,  or  other  period,  then 
the  average  weekly  earnings  mentioned  in  sub- 
divisions (1)  and  (2)  above  shall  be  ninety-five 
per  cent,  of  the  average  earnings  during  such 
period  of  time,  not  exceeding  one  year,  as  may 
conveniently  be  taken  to  determine  an  average 
weekly  rate  of  pay. 

"(4)  Where  the  employment  is  for- less  than 
five  days  per  week  or  is  seasonal  or  where  for 
any  reason  the  foregoing  methods  of  arriving 
at  the  average  weekly  earnings  of  the  injured 
employee  cannot  reasonably  and  fairly  be  ap- 
plied, such  average  weekly  earnings  shall  be 
taken  at  ninety-five  per  cent,  of  such  sum  as 
shall  reasonably  represent  the  average  weekly 
earning  capac!^  of  the  injured  employee  at  thit 
time  of  liis  injury,  due  consideration  being  giv- 
en to  his  actual  earnings  from  all  sources  and 
employments  during  the  year  preceding  his  in- 
jury; provided,  that  the  earnings  from  other 
occupations  shall  not  be  allowed  in  excess  of 
the  rate  of  wages  paid  at  the  time  of  the  in- 
jury." 

[1, 21  The  parties  to  this  proceeding  agree 
that  neither  paragraphs  (1)  nor  (3)  apply  to 
the  question  we  now  consider,  petitioner  In- 
sisting that  the  point  Is  controlled  by  para- 
graph' (4),  and  respondents  contending  that 
paragraph  (2),  the  one  followed  by  respond- 
ent Accident  Commission  In  making  its 
award,  is  to  govern  our  decision.  We  are 
convinced  that  the  view  of  respondents  is  the 
correct  one.  If  all  factors  contemplated  by 
paragraph  (2)  may  be  found  in  the  records 
It  is  obvious  that  the  clauses,  "If  the  injured 
employee  has  worked  in  the  same  employ- 
ment" and  "If  the  Injured  employee  has  not 
so  worked  in  such  employment,"  which  are 
the  opening  words  of  paragraphs  (1)  and  (2), 
respectively,  refer  to  the  employment  in 
which  an  employee  is  engaged  at  the  time  of 
his  injury.  That  employment  in  the  present 
instance,  as  we  have  already  observed,  was 
lint  of  a  rivet  passer.  Taking  the  meaning 
which  we  have  ascribed  to  the  quoted  clauses 
as  a  premise  and  looking  now  to  paragraph 
(2)  in  an  endeavor  to  ascertain  its  appHcabil- 
Ity  to  the  present  situation,  we  have  only  to 
determine,  except  for  a  consideration  here- 
after to  be  mentioned,  whether  rivet  passers 
worked  at  the  city  of  Long  Beach,  where  pe- 
titioner was  Injured,  or  In  a  neighboring 
place,  at  least  260  days  of  the  year  preceding 
petitioner's  Injury.  We  are  pointed  to  noth- 
ing in  the  record  on  this  question,  but  that 
fact  need  give  us  no  concern,  for  the  partic- 
ular point  may  be  settled  under  the  law  of 
Judicial  notice.  We  know  that  both  riveters 
and  rivet  passers  have  been  employed  con- 
tinuously for  many  years  in  Los  Angeles, 
which  Is  less  than  25  miles  distant  from  Long 
Beach,  In  the  erection  of  steel  structures  for 
large  buildings.  Even  if  there  be  a  differ- 
ence between  that  employment  and  the  work 
of  riveters  and  rivet  passers  in  shipbuilding, 
a  fact  as  to  which  we  are  mot  actually  in- 
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formed,  we  know  tliat  sach  workmen  have 
been  at  work  continuously  for  several  years 
in  tbe  bnlldlng  of  ships  at  Long  Beach  itself 
and  at  San  Pedro,  distant  less  than  10  miles 
from  the  former  city.  That  we  may  take  Ju- 
dicial notice  of  such  facts  as  these  is  attested 
by  tbe  opinion  of  the  Supreme  Court  in  TSs. 
parte  Kohler,  74  Cal.  38,  15  Pac.  436.  Hav- 
ing progressed  so  far  we  come  now  to  an- 
other matter — and  this  is  tbe  consideration 
to  which  we  have  referred  above.  Paragraph 
(2)  contemplates  the  basing  of  the  average 
weekly  earnings  of  an  Injured  employee  upon 
the  dally  earnings  of  an  employee  of  the 
same  class  in  the  same  or  a  neighboring 
plaoe,  extended  over  the  period  of  time  men- 
tioned in  the  statute.  The  record  here  shows 
nothing  upon  the  question  as  to  what  the 
daily  earnings  of  such  an  employee  were  dur- 
ing 260  days  within  the  year  preceding  the 
injury  to  petitioner,  either  In  Los  Angeles, 
San  Pedro  or  ]x)ng  Beach.  To  this  extent, 
then,  respondents  have  failed  to  bring  the 
case  within  the  terms  of  paragraph  (2).  On 
account  of  this  fact  neither  paragraphs  (1), 
(2),  nor  (3)  apply,  and  we  are  bound  to  fall 
back  upon  paragraph  (4).  It  will  be  observed 
that  under  the  last-mentioned  paragraph, 
"where  for  any  reason  the  foregoing  meth- 
ods"— that  is,  those  defined  in  paragraphs  (1) , 
(2)  and  (3) — "of  arriving  at  the  average  week- 
ly earnings  of  an  injured  employee  cannot 
reasonably  and  fairly  be  applied,"  certain 
average  weekly  earnings  shall  be  taken  as  a 
basis  for  the  computation,  "provided,  that 
the  earnings  from  other  occupations  shall  not 
be  allowed  in  excess  of  the  rate  of  wages 
paid  at  the  time  of  the  Injury."  The  lan- 
guage of  this  proviso  undoubtedly  refers  to 
the  wages  paid  at  the  time  of  the  injury  to 
the  Injured  employee.  As  the  finding  of  re- 
spondent Accident  Commission  was  based  up- 
on tbe  exact  wage  paid  to  petitioner  at  the 
time  of  his  injury,  the  requirement  of  tbe 
proviso  seems  to  have  been  met  precisely. 
We  are  satisfied  that  the  finding  of  respond- 
ent Accident  Commission,  fixing  the  weekly 
benefit  allowed  petitioner,  was  computed  np- 
on  the  proper  basis. 

Tbe  next  contention  made  by  petitioner 
arises  under  section  0  of  the  Workpien's 
Compensation  Act  The  section  provides 
that— 

Where  liability  for  compensation  ezists,  the 
employer  shall  famish  "such  medical,  surgical 
and  hospital  treatment    *    *    *    aa  may  rea 


sonably  be  required  to  core  and  reQere  from 
the  effects  of  the  injaiy." 

The  section  also  provides  that— 

"In  case  of  his  neglect  or  refusal  reasonably 
to  do  so,  the  employer  to  be  liable  for  the  rea- 
sonable expense  incurred  by  or  on  behalf  of  the 
employee  in  providing  the  same." 

Some  time  after  petitioner  was  Injured  his 
parents  removed  him  from  the  hospital  in 
which  he  had  been  placed  by  the  employer, 
that  hospital  being  the  place  to  which  the 
employer  regularly  sent  its  injured  employ- 
ees for  treatment,  to  another  hospital,  and 
there  placed  him  under  medical  care  othu' 
than  that  which  had  been  provided  for  him 
by  the  employer  at  the  first  hospital.  The 
reason  assigned  for  the  removal  was  that  pe- 
titioner had  not  received  proper  care  and  at- 
tmtion  up  to  the  time  of  tbe  removal  Re- 
spondent Accident  Commission  refused  to  al- 
low petitioner  his  medical  and  hospital  ex- 
penses after  the  removal  on  the  ground  that 
there  was  a  conflict  of  the  evidence  aa  to 
conditions  existing  in  the  hospital  in  which 
the  employer  had  placed  him;  that  conflict 
being  resolved  against  petitioner.  We  have 
read  carefully  all  the  evidence  heard  by  tbe 
Accident  Commission  and  referred  to  by 
counsel  aa  bearing  on  tbe  pomt  presented — 
and  it  comprises  a  great  part  of  the  entire 
evidence  taken  in  the  proceeding — and  con- 
clude that  the  commission  arrived  at  a  cor- 
rect solution  of  the  question.  The  major 
parts  of  tbe  evidence  which  petitioner  aimed 
at  the  hospital  management  and  at  tbe  con- 
duct of  the  hospital  physicians  and  nurses 
met  with  direct  contradiction  In  the  opposing 
testimony. 

We  cannot  say  from  the  ancontradlcted 
items  of  the  evidence  on  the  subject  that  the 
removal  of  petitioner  from  the  first  hospital 
In  which  he  was  placed  was  Justified ;  that 
is,  we  cannot  say  that  those  Items  show 
that  the  employer  either  neglected  or  refused 
to  furnish  to  petitioner  such  medical,  surgi- 
cal, and  hospital  treatment  as  was  reason- 
ably required  to  cure  and  relieve  from  tbe 
effects  of  the  injury  which  he  bad  suffued. 
The  propriety  of  this  conclusicm  seema  ao 
m&nlfest  to  us  that  we  do  not  feel  called  up- 
on to  recite  the  somewhat  volumlnooB  evi- 
dence bearing  upon  the  question. 

Award  afiSrmed. 

We  ocmcur:  FUflATSON,  P.  J. ;  ORAIO,  J. 
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LUTHER  V.  CLARK  tt  aL    (Civ.  3900.) 

(District  Court  of  Appeal,  Second  District,  DI- 
TisioD  1,  California.  May  31,  1922.  Hear- 
ing Denied  by  Snpreme  C!onit  Jnlj  27, 
1922.) 

1.  Vendor  ud  pnrohaser  «=>299(3)— Complaiat 
held  not  Insufficient  ai  falling  to.  allege  a 
valid  reason  for  failure  to  eonvsy  perfect  titli. 

In  an  action  by  a  vendor  against  a  pur- 
chaser to  recover  possession  of  land,  a  com- 
plaint, alleging  that  plaintiff's  predecessor  in 
title  was  to  convey  a  perfect  tide  and  furnish 
a  certificate  of  titie  showing  it  to  be  perfect, 
and  from  which  It  appeared  that  a  eori>oration 
.  Bupplybig  water  to  the  public  had  a  right  of 
way  across  the  property  for  its  pipe  line,  and 
alleging  that  plaintiff  tried  to  obtain  a  release 
of  the  easement  without  success,  and  because 
of  this  fact  he  was  unable  to  obtain  a  certifi- 
cate showing  perfect  title,  was  not  insufficient 
as  failing  to  allege  a  valid  reason  excusing 
plaintiff  from  conveying  a  perfect  title  and  fur- 
nishing a  certificate  showing  anch  condition  o( 
the  titie. 

2.  Judgment  «=>248— Latter  written  after  de- 
eision  oouM  not  affect  Judgment. 

In  an  action  by  a  vendor  against  purchasers 
for  possession  of  property  sold,  in  which  the 
vendor's  predecessor  in  title  bad  contracted  to 
convey  perfect  titie  and  to  furnish  a  certificate 
abowing  snch  condition  of  the  titie,  which  the 
vendor  was  unable  to  do  because  a  tight  of  way 
for  a  water  pipe  line  across  the  properly  was 
held  by  a  pnUic  service  corporation,  on  the 
purchaser's  refusing  at  the  trial  to  accept  a 
deed  so  long  as  the  easement  remained  and  to 
pay  the  purchase  price,  refusal  to  enter  an 
interlocutory  Judgment  setting  a  time  within 
which  the  purchasers  should  pay  the  purchase 
price  was  not  error,  regardless  of  a  letter  writ- 
ten by  the  purchasers  after  the  decision  offer- 
ing to  accept  the  deed  and  pay  the  purchase 
price. 

S.  Vendor  and  pnrohaser  •ssSOO— Purohaaer 
may  not  retain  posseselon  refusing  to  pay 
parohaso  price  for  failure  to  convey  titia 
aoeordlng  to  contract. 

Where  a  vendor's  predecessor  in  titie  con- 
tracted to  sell  land  and  to  convey  a  perfect 
titie  and  to  furnish  a  certificate  showing  such 
condition  of  titie,  which  he  was  unable  to  do 
because  of  an  easement  for  a  pipe  line  across 
the  land,  the  purchaser  liad  no  right  to' retain 
possession  of  the  property  and  to  refuse  to 
pay  the  purchase  price  for  failure'  to  convey 
title  according  to  the  contract,  and,  on  refusal 
to  accept  a  conveyance  subject  to  the  easement, 
a  decree  returning  possession  to  the  vendor 
proper. 


LUTHXR  ▼.  OLABK  1033 

(107  P.) 

Muhleman  ft  Ommp,  of  I/w  fi»f«»»«^  tm 
tespondent. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Suit  by  Sidney  Lutber  against  Stephen  A, 
D.  Clark  and  others.  From  Judgment  for 
platDtiff,'  defendants  appeal.     Affirmed. 

C.  FnnkUn  Baxter,  of  Los  Angeles,  for 
appellants. 


SHAW,  J.  It  appears  from  the  oomiilalnt 
herein  that  plaintiff  is  the  owner  of  certain 
real  estate  described  therein,  the  net  area 
of  which  ia  7.521  acres,  which  property  la, 
and  at  all  times  mentioned  was,  snbject  to 
an  easement  and  right  of  way  across  the 
same  for  a  piiie  line  owned  by  the  Hermosa 
Beach  Water  Corporation  for  the  convey- 
ance of  water  for  public  use;  that  plaintiff 
acquired  titie  to  said  property  from  one 
Henry  Krotzer,  who,  prior  to  plaintiff's  ac- 
qnisitioii  thereof,  had  executed  a  contract 
for  ita  sale  to  Stephen  A.  D.  Clark.  By  the 
terms  of  the  contract,  dated  June  11,  1912, 
Krotzer  agreed  that  the  tract  of  land  con- 
sisted of  8  acres  and  was  free  and  clear  of 
all  easements  or  Incumbrances  whatsoever,' 
and  that  the  purchase  price  to  be  paid  by 
Clark  was  $500  per  acre,  net  measurement, 
and  that  he  wonld  furnish  the  purchaser 
with  an  unlimited  certificate  of  titie  by  the . 
T.  I.  &  T.  Co.  of  Los  Angeles,  Cal.,  showing 
measurement  of  the  land,  names  and  width 
of  streets  and  roads  touching  the  same,  and 
a  perfect  titie.  The  terms  of  payment  were 
$50  cash,  the  balance  to  be  paid  as  follows: 
$950  on  or  before  September  1,  1912,  $600  on 
or  before  March  1, 1913,  and  $2,600  on  or  be- 
fore September  1,  1913;  the  last  two  pay- 
ments to  be  evidenced  by  promissory  notes 
secured  by  a  mortgage  upon  the  property. 
It  provided  further  that  Clark  should  have 
immediate  and  full  possession  of  the  land; 
that  the  conveyance  should  be  by  grant  deed; 
and  that  Clark  and  his  wife  should,  within 
five  days  after  the  co'tiflcate  as  provided 
was  written,  place  in  escrow  the  mortgage 
to  secure  the  last  two  payments,  and  com- 
plete the  cash  payments  September  1,  1912; 
It  further  provided  that  should  any  defect 
appear  in  the  titie  that  oonld  not  be  remov- 
ed to  the  satisfaction  of  Clark,  thou,  at  hir 
option,  all  payments  made  should  be  return- 
ed to  him.  It  is  alleged  that  Clark  made 
the  $50  cash  payment  referred  to,  went  into 
possession  of  the  property  about  June  11, 
1912,  and  has  at  all  times  since  been  and 
now  is  in  possession  thereof;  "that  plaintiff 
has  heretofore  attempted  and  endeavored  to 
obtain  a  release  of  the  easement  and  right 
of  way  of  the  Hermosa  Beach  Water  Cor- 
poration over  and  across  said  prpperty,  and 
to  obtain  an  unlimited  certificate  of  titie 
from  the  Title  Insurance  &  Trust  Company, 
referred  to  in  said  agreement  as  the  T.  I.  tt 
T.  Co.  of  Los  Angeles,  California,'  showing 
the  measurement  of  the  land,  names  and 
width  of  all  streets  and  roads  touctiing  the 
same,  and  a  perfect  title  as  provided  In  said 
contract,  but  said  Hermosa  Beacta  Water 
Corporation  has  refused  and  does  refuse  to 
consider  any  proposition  to  relinquish  said 
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easement  and  right-of-way  owned  by  them, 
and  said  Title  Insurance  &  Trust  Company 
has  refused  and  does  refuse  to  Issue  sncb  un- 
limited certificate  of  tlUe,  stating  that  It  is 
impossible  for  it  to  do  so  in  accordance  with 
said  contract;  tltat  plaintifT  is  unable  to 
liave  said  easement  and  right  of  way  remov- 
ed or  said  certificate  of  title  issued  through 
no  fault  of  plaintiff  or  of  said  Henry  Bjot- 
zer,"  who  executed  the  contract  and  subject 
to  which  plaintitr  acquired  title  to  the  prop- 
erty and  the  rights  of  Henry  Krotzer  there- 
in; and  further  "that  plaintiff  is  unable  to 
comply  with  the  terms  of  satd  contract  on 
his  part ;  that  plaintiff  is  willing  to  and  does 
hereby  offer  to  restore  to  defendants  every- 
thing of  value  which  plaintiff  has  received 
under  said  contract,  and  hereby  tenders  un- 
to defendants  said  sum  of  $50,  being  the  first 
payment  on  the  purchase  price  of  said  land 
under  said  contract  as  alleged" ;  that  defend 
ants  have  refused  and  do  now  refuse  to  re- 
ceive back  said  payment  of  $50  and  cancel 
said  contract  and  restore  possession  of  the 
property  to  plaintiff,  or  to  accept  such  title 
as  plaintiff  is  able  to  convey,  which  title 
plaintiff  hereby  offers  to  convey,  with  a  re- 
duction in  the  purchase  price  proportionate 
to  the  difference  between  8  acres  and  7.521, 
as  provided  in  said  contract,  but  insist  upon 
and  do  retain  both  the  balance  of  the  pur- 
chase price  of  said  land  and  the  possession 
thereof. 

The  prayer  of  the  complaint  is  that  de- 
fendants be  required  to  either  accept  such  ti- 
tle as  plaintiff  can  convey  and  pay  the  pur- 
chase price  thereof  as  agreed,  or  to  accept 
back  the  sum  of  $50,  paid  by  Clark  to  plain- 
tiff's predecessor,  Henry  Krotzer,  and  can- 
cel said  contract  and  restore  possession  of 
the  property  to  plaintiff;  and  in  case  of  theli' 
refusal  so  to  do,  that  said  contract  by  decree 
of  court  be  canceled,  annulled,  and  declared 
to  be  of  no  effect,  and  that  plaintiff's  title 
l)e  quieted  against  defendants,  and  that  he 
be  let  into  immediate  possession  of  the  prop- 
erty. 

By  their  answer  defendants  denied  that 
plaintiff,  as  alleged,  was  unable  or  had  en- 
deavored to  comply  with  the  contract  by  ot>- 
taining  a  release  of  the  easement  and  right 
of  way  of  the  Hermosa  Beach  Water  Corpo- 
ration over  and  across  said  property,  or  that 
he  had  endeavored  to  or  was  unable  to  ob- 
tain an  unlimited  certificate  of  title  from  the 
Title  Insurance  &  Trust  Company,  referred 
to  in  said  agreement  as  the  T.  I.  &  T.  Co.  of 
Los  Angeles,  Cal.,  as  provided  In  said  con- 
tract, or  that  said  T.  I.  &  T.  Co.  has  refused 
to  issue  such  certificate  of  title,  or  has  stat- 
ed that  it  was  impossible  for  it  to  do  so  in 
accordance  with  said  contract;  -and  further 
alleged  that  since  the  commencement  of  the 
action  defendant  George  T.  Clark  had  pur- 
chased from  defendant  Stephen  A.  D.  Clark 
all  of  his  right,  title,  and  interest  in  and  to 


said  contract  and  the  land  described  therein. 
Upon  these  issues  the  court  found  that 
plaintiff  was  the  owner  of  and  entitled  to 
possession  of  the  pr<^>erty,  the  area  of  wtiich 
was  as  alleged  in  the  complaint ;  that  it  was 
at  the  time  of  the  execution  of  the  contract 
and  ever  since  had  been  and  was  subject  to 
an  easement  or  right  of  way  for  a  pipe  line 
across  the  southwest  comer  thereof  in  fa- 
vor of  the  Hermosa  Beach  Water  Corpora- 
tion, as  well  as  to  other  public  easements  for 
street  and  highway  purposes;  that  defend- 
ants claim  an  interest  and  title  in  the  prop- 
erty by  virtue  of  said  contract  so  executed 
by  Henry  Krotzer  to  Stephen  A.  D.  Clark  on 
June  11,  1912;  that  plaintiff  has  attempted 
and  endeavored  to  obtain  a  release  of  the 
easement  and  right  of  way  of  the  Hermosa 
Beach  Water  Corporation  over  and  across 
the  property,  but  that  said  corporation  haa 
refused  to  and  does  refuse  to  relinquish  said 
easement  or  consider  any  proposition  for  the 
release  thereof,  and  said  Title  Insurance  & 
Trust  Company  refuses  to  issue  an  unlimit- 
ed certificate  of  title,  stating  that  it  is  im- 
possible for  it  to  do  so  in  accordance  with' 
said  contract;  that  plaintiff,  without  his 
fault  or  that  of  Henry  Krotzer,  has  been  and 
is  unable  to  have  said  easement  and  right  of 
way  removed  or  said  certificate  of  title  is- 
sued, and  is  unable  to  fully  comply  with  the 
terms  of  said  contract  on  his  part,  but  bt 
willing  and  offered  in  open  court  at  the  trial 
of  this  cause  to  restore  to  defendants  every- 
thing of  value  which  plaintiff  or  bis  assign- 
or received  under  said  contract,  and  in  open 
court  at  the  trial  tendered  to  defendants  a 
grant  deed  conveying  the  property,  subject 
only  to  the  incumbrances  aforesaid,  whlcb 
plaintiff  has  been  unable  to  have  removed, 
and  offered  to  reduce  the  purchase  price 
thereof  in  proportion  to  the  difference  be- 
tween 8  acres  and  7.521,  as  provided  in  said 
contract,  but  that  defendants,  and  each  of 
them,  have  at  all  times  refused  to  exercise 
the  option  to  receive  back  said  payment  of 
$50  and  cancel  said  contract  and  restore  to 
plaintiff  possession  of  the  property,  or  to  ac- 
cept such  title  as  plaintiff  Is  able  to  convey, 
but  insist  upon,  and  do  retain  the  iMiIance  of 
the  purchase  price  of  said  land  and  the  pos- 
session thereof;  "that  defendants  in  open 
court  at  the  trial  of  this  cause,  unqualifiedly 
refused  to  accept  a  deed  to  said  property 
subject  to  any  easement  or  right  of  way  for 
a  pipe  line  across  said  land,  or  anything  oth- 
er than  a  perfect  title."  And  as  a  conclu- 
sion of  law  the  court  found  that  defendants, 
and  neither  of  them,  had  any  interest  or  es- 
tate whatever  in  or  to  said  premises  or  any 
part  thereof,  that  they  tie  debarred  from  as- 
serting any  claim  to  said  land,  and  that 
plaintiff  was  entitled  to  the  possession  there- 
of. Final  Judgment'  followed  as  prayed  for 
in  the  complaint,  from  which  defendants 
have  appealed. 
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[1]  ApptiOtots  insist  the  complaint  la  ia-  "The  C«iirt; 
•nfficient  in  that  no  valid  reason  is  alleged 
excusing  plaintiff  from  conveying  a  perfect 
title  and  fnmlBhing  the  certificate  of  the  T. 
I.  ft  T.  Co.  showing  such  condition  of  the  ti- 
tle, and  hence  the  court  erred  in  overruling 
the  general  demurrer  interposed.  There  is 
no  merit  in  this  contention.  It  appears  from 
the  complaint  that  the  Hermosa  Beach  Wa- 
ter Corporation  had  an  interest  in  the  prop- 
erty, to  wit,  a  right  of  way  across  the  same 
for  its  pipe  line,  through  which  it  conducted 
water  for  a  public  use,  which  fact,  since  it 
is  obvious  that  one  cannot  convey  a  perfect 
title  to  real  estate  which  he  does  not  own, 
was  a  sufficient  excuse  for  plaintiff's  failure 
to  comply  with  his  contract.  Assuming  a 
duty  devolved  upon  plaintiff,  under  the 
terms  of  his  contract,  to  clear  the  land  from 
such  burden,  he  alleges  and  proves  by  com- 
petent evidence  that  he  has  in  good  faith  en- 
deavored to  obtain  from  said  corporation  a 
release  of  the  easement  and  right  of  way, 
and  that  it  has  refused  to  relinquish  the 
same  or  entertain  any  proposition  therefor, 
by°  reason  of  which  fact  he  has  been  unable 
to  obtain  a  certificate  showing  a  perfect  title. 
Since  in  our  opinion  the  complaint  was  suffi- 
cient as  against  the  general  demurrer,  It  fol- 
lows that  the  court  did  not  err  in  denying 
defendant's  motion  for  Judgment  on  the 
pleadings,  based  upon  the  fact  that  the  com- 
plaint did  not  state  a  cause  of  action,  nor  in 
overruling  their  objection  to  the  introduc- 
tion of  evidence  thereunder. 

[2]  It  appears  that  the  court  at  the  close 
of  the  trial  gave  its  decision  in  favor  of 
plalntifl;  and  ordered  a  final  Judgment  en- 
tered, of  which  fact  appellants  complain. 
The  evidence  clearly  shows  that,  as  found  by 
the  court,  defendants  without  qualification 
announced  In  open  court  that  they  would  not 
accept  the  purchase  of  the  property,  nor  pay 
for  the  same,  until  the  property  was  free 
from  the  rights  of  the  Hermosa  Beach  Water 
Corporation  and  the  delivery  to  them  of  a 
certificate  showing  such  fact,  as  called  for  by 
the  contract,  which  was  a  condition  impos- 
sible of  performance  under  the  circumstanc- 
es shown  to  exist.  In  response  to  the  ques- 
tion asked  by  the  court,  "Xou  won't  accept 
a  deed  so  long  as  that  easement  remains?" 
defendants  replied,  "That  is  right,"  to  which 
the  court  said: 


"That  being  the  case,  there  is  no  occasion  to 
enter  an  interlocntory  Judgment.  The  defend- 
ant says  he  will  not  accept  the  offer  (of  the 
deed  tendered  in  open  court),  and  the  Judgment 
wiU  be— " 


some   further   colloquy,    the '  court 


After 
asked: 

**No  point  is  made,  Mr.  Baxter,  that  these 
deeds  do  not  run  to  the  persons  to  whom  you 
would  have  them  run? 

"Mr.  Baxter:  No,  only  they  do  not  satisfy 
us,  and  we  won't  accept  thenk 
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lt is  apparent  that  upon  these  facts  de- 
fendants are  in  no  position  to  complain  be- 
cause of  the  failure  of  the  court  to  enter  an 
interlocutory  Judgment  extending  the  time 
within  which  defendants  should  pay  the  pur- 
chase price  of  the  property.  To  do  so  un- 
der the  circumstances  would,  have  been  a  fu- 
tile act  and  no  purpose  could  i>e  served 
thereby. 

The  fact,  as  stated  by  appellants,  that  aft- 
er the  decision  defendants,  by  a  letter  to 
plaintiff,  offered  to  accept  the  deed  and  pay 
the  purchase  price,  is  immaterial,  for  the 
reason  that  it  was  a  private  communication 
and  no  part  of  the  proceedings  at  the  trial. 
It  constitutes  no  part  of  the  record  and  caur 
not  be  considered  as  affecting  the  Judgment. 
While  appellants  claim  that  before  the  Judg- 
ment was  entered  they  made  a  motion  be- 
fore the  court  to  be  permitted  to  pay  the 
purchase  price,  the  record  contains  nothing 
whatsoever  In  relation  thereto. 

[3]  Upon  the  findings,  added  to  which,  as 
shown  by  the  evidence,  is  the  fact  that  dur- 
ing the  10  years  that  defendants  had  the  use 
and  occupation  of  the  property  plaintiff  was 
compelled  to  and  did  pay  all  the  taxes,  it 
would  be  difficult  to  conceive  of  a  more  in- 
equitable position  than  that  nsanmed  by 
them.  Their  contention  Is  that  they  may  in- 
definitely keep  possession  of  the  property  so 
received  from  the  vendor  and  refuse  to  make 
payment  of  the  purchase  price;  in  other 
words,  that  they  may  keep  both  the  property 
and  the  purchase  money.  They  have  refus- 
ed to  pay  anything  or  comply  with  their  part 
of  the  contract,  save  and  except  when  plain- 
tiff can  convey  a  clear  title,  which,  under 
the  circumstances,  he  can  never  do,  for  the 
reason  that  another  party  owns  an  outstand- 
ing interest  and  title  in  the  property;  hence 
a  conveyance  in  accordance  with  the  terms 
of  plaintiff's  contract  is  irapossible.  As  said 
In  Garvey  v.  Lasbeils,  151  CaL  526,  91  Pac. 
498: 

"A  pilrchaser  cannot  retain  possessiim  of. 
property  delivered  to  him  under  a  contract  of 
sale  without  complying  with  the  terms  of  the 
contract  as  to  payment  for  the  reason  that  the 
title  of  his  vendor  is  not  satisfactory.  If  a 
perfect  title  was  to  be  conveyed,  and  the  ven- 
dor is  unable  to  give  such  a  title,  the  vendee 
has  appropriate  remedies,  bat  he  cannot  keep 
both  the  property  and  the  purchase  money." 

In  Halle  ▼.  Smith,  128  Cal.  415,  00  Pac. 
1032,  the  court,  supported  by  Worley  ▼.  Np- 
thercott,  91  Cal.  512,  27  Pac.  767,  25  Am,  St 
Rep.  209,  states  the  rule  to  be  that— 

"A  purchaser  of  land  in  possession  thereof 
under  a  contract  of  sale,  by  the  terms  of  which 
the  vendor  is  to  give  a  warranty  de^d  of  the 
property  conveying  a  good  and  perfect  title 
thereto,  cannot,  upon  the  vendor's  failure  and 
inability  to  convey  a  good  and  perfect  title,  re- 
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tain  both  the  land  and  the  parchase  monej  nn- 
til  a  perfect  title -shall  be  offered  him,  but  he 
mnst  pay  the  purchase  price  according  to  the 
contract,  and  receive  snch  title  as  the  vendor 
is  able  to  give  if  he  chooses  to  retain  the  pos- 
session of  the  land." 

The  Jadgment  Is  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


(G8  C«I.  App.  U 

SMITH  V.  QUE8TA. 


(Civ.  364Z) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  (California.   May  24,  1922.) 

I.  Appeal    and    error   «=> 1 024 (5)— Order   re- 

fnlno  motion  to  set  aside  Jadgment  based  on 

oonfllettng  evidence  will  not  bn  disturbed  on 

appoal. 

Where  an  order  refusing  a  motion  to  set 

aside  a  judgment  was  founded  on  conflicting 

evidence,  it  will  not  be  disturbed  on  appeal. 

Z  Appeal  and  error  «=3339(S)— Appeal  from 
order  deiqrino  motion  to  vaoate  Jadgment  held 
too  lato. 

Under  Code  Civ.  Proc.  {  989,  providing  that 
an  appeal  from  an  order  denying  a  motion  to 
vacate  a  judgment  must  be  taken  within  60 
days  after  the  entry  of  the  order  in  the  minutes, 
where  on  order  denying  defendant's  motion  to 
vacate  a  Judgment  was  entered  in  the  minutes 
February  18th,  a  notice  of  appeal  filed  April 
25th  following  was  too  late. 

3.  Appeal  and  error  e=3792— Appellate  court 
will  ef  its  ewn  motion  dismiss  appeal  not 
taken  In  time. 

Statutory  time  for  taking  an  appeal  is  ju- 
risdictional, and,  where  an  appellant  has  made 
no  attempt  to  appeal  until  after  the  time  pre- 
scribed by  the  statute,  the  appellate  court  is 
without  jurisdiction,  and  will  of  its  own  motion 
dismiss  the  appeal. 

4.  Appeal  and  error  «=>l  13(1)— Order  refus- 
ing to  hear  application  for  rehearing  of  mo- 
tion to  vacate  Judgment  is  not  appealable. 

Where  defendant's  motion  to  set  aside  a 
,  Judgment  was  overruled,  an  order  refusing  to 
hear  defendant's  application  for  a  rehearing  of 
bis  motion  to  vacate  the  judgment  is  not  ap- 
pealable, and  will  be  dismissed,  since  an  ap- 
peal will  not  lie  from  an  order  refusing  to  set 
aside  a  former  appealable  order  made  regularly 
and  adrisedly. 

5.  New  trial  ^3153— Notice  of  Intention  must 
be  tiled  within  ten  days  after  notice  of  entry 
of  Judgment 

Notice  of  intention  to  move  for  a  new 
trial,  not  being  filed  within  10  days  after  re- 
ceiving notice  of  entry  of  judgment,  is  too  late. 

6.  New  trial  Q=>i  53— Application  of  appellant 
for  order  vacating  Judgment  held  a  waiver  of 
formal  written  notice  of  entry  of  Judgment. 

Where,  a  judgment  was  entered  in  favor  of 
plaintiff  December  10th,  and  defendant  on  Janu- 


ary 22d  following  ffied  a  notice  of  intention  to 
move  to  set  aside  the  Judgment,  accompanied 
by  an  affidavit,  snch  application  to  vacate  tbe 
judgment  amounted  to  a  waiver  of  a  formal 
written  notice  required  to  l>e  served  on  the 
attorney  for  defendant  in  order  to  start  the 
running  of  the  10  days'  time  allowed  after  re- 
ceiving notice  of  the  entry  of  Judgment  within 
which  the  losing  party  may  move  for  a  new 
triaL 

7.  Appeal    and   error    «S9345  ( I )— Failure    to 

take  appeal  from  Judgment  within  60  days 

held  to  cause  loss  of  right  to  appeal. 

Where  a  notice  of  intention  to  move  for  a 

new  trial  was  not  filed  until  77  days  after  the 

entry  of  Judgment,  so  that  no  proceeding  on 

motion  for  new  trial  had  been  inaugurated  or 

was  pending  at  the  expiration  of  00  days  after 

the  entry  of  judgment,  within  which  an  appeal 

might  be  taken  from  the  judgment  in  absence 

of  any  pending  proceeding  for  a  new  trial,  an 

appeal  from  the  judgment  taken  more  than  80 

days  after  its  entry  was  too  late. 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  C!ble,  Jndge. 

Action  by  W.  R.  Smith  against  Manuel 
Questa.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    AiOrmed. 

Joseph  F.  Seympur,  ci  El  Ceaatto,  tot  ap- 
pellant. 

Hill  te  Lee,  of  El  Oentro,  for  respondent 

FINLAXSON,  P.  J.  In  thin  action  for  the 
restitution  of  leased  premises,  and  for  dam- 
ages alleged  to  have  been  sustained  by  rea- 
son of  defendant's  breadi  of  certain  cove- 
nants, plaintiff  recovered  Judgment  in  the 
absence  of  defendant  from  the  trial,  and  tbe 
latter  now  appeals  from  the  Judgment,  and 
likewise  from  an  order  denying  his  motion 
to  set  it  aside.  He  also  appeals  from  an  or- 
der sustaining  an  objection  to  hearing  his 
motion  for  a  new  trial  and  his  motioa  for  a 
rehearing  of  his  motion  to  set  aside  the  Judg- 
ment. 

The  action  was  commenced  October  14, 
1920.  Defendant,  appearing  by  an  attorney 
who  has  since  been  superseded  by  present 
counsel,  flled  an  answer  and  likewise  a  cross- 
complaint  In  due  time  plaintiff  answered 
tbe  cross-complaint  On  October  29, 1920,  the 
case  being  then  at  issue,  the  court,  on  motion 
of  plaintifTs  counsel,  set  the  cause  for  trial 
on  December  1,  1920.  On  October  31,  1920. 
defendant's  counsel  received  notice  of  the 
setting  of  the  case  for  triaL  Notwithstand- 
ing the  receipt  ox  such  notice  by  defendant's 
counsel,  neither  be  nor  his  client  appeared 
in  court  when  the  case  came  on  for  trial  De- 
cember 1,  1920.  Plaintiff,  therefore,  in  the 
absence  of  defendant  and  his  counsel,  put  la 
his  evidence,  and  a  Judgment  in  bis  favor 
was  rendered  and  entered  December  10,  1920. 
Shortly  before  the  opening  of  court  on  tbe 
morning  of  the  day  for  which  tbe  case  was 
set  for  trial,  defendant's  counsel  called  lAain- 
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tilTa  counsel  on  tbe  telephone  and  asked  for 
a  short  continuance  of  the  case  on  account 
of  his  cUent's  absence.  Plalntiirs  connsel 
refnsed  to  accede  to  the  request,  and  defend- 
ant's counsel  condnded  that  It  was  useless 
for  him  to  appear  In  court  without  his  client 

On  January  22,  1921,  defendant,  who  In  the 
meantime  had  substituted  his  present  coonsel 
for  his  former  attorney,  served  and  filed  a 
notice  that  he  would  move  the  conrt  to  set 
aside  the  Judgment  on  the  ground  that  it 
had  l>een  taken  against  him  through  inad- 
vertence, surprise,  and  excusable  neglect  He 
accompanied  his  notice  with  an  aflBdavlt  made 
by  himself;  wherein,  after  admitting  that 
his  former  attorney  had  received  due  notice 
that  the  cause  was  set  for  trial  December  1, 
1920,  he  deposed  that  he  himself  knew  noth- 
ing about  the  trial  or  of  the  date  set  therefor, 
and  that  If  his  attorney  had  notified  liim 
that  the  case  bad  been  set  for  trial  he  would 
have  been  present  with  his  witnesses.  Coun- 
ter affidavits  were  filed  by  plaintiff,  as  well 
as  additional  affidavits  on  behalf  of  defend- 
ant In  one  of  die  counter  affidavits,  an  affi- 
davit made  by  defendant's  former  counsel. 
It  is  positively  affirmed  by  the  affiant  that 
he  did  notify  his  client  the  defendant  here, 
that  the  case  was  set  for  trial  on  December 
1,  1920,  but  that  defendant  failed  to  keep  his 
promise  to  appear  at  the  trial  and  bring  his 
wttnesses  with  him,  and  that  the  only  reason 
why  affiant  did  not  appear  was  tbat  he  could 
not  try  the  case  without  the  presence  of  his 
'dient  and  his  witnesses. 

[1]  The  affidavits  are  quite  voluminous, 
t>nt  from  what  we  have  set  forth  it  suffi- 
ciently appears  that  there  was  a  substantial 
conflict  In  the  evia«ice  upon  whidi  the  court 
denied  defendant's  motion  to  set  aside  the 
Judgment  So  that,  ev«i  if  the  appeal  from 
the  order  denying  defendant's  motion  to  va- 
cate the  Judgment  had  been  taken  in  time — 
«  matter  which  we  presently  shall  consider — 
It  would  be  our  duty  to  affirm  the  order,  for 
the  reason  that,  there  being  a  substantial  con- 
flict In  the  affidavits,  the  action  of  the  trial 
4X>urt  In  determining  whom  to  believe  is  con- 
clusive on  the  appeal  to  this  court  The 
statements  In  the  affidavits  that  favor  re- 
spondent must  control.  Patterson  v.  Keeney, 
1«  CaL  466,  132  Pac.  1043,  Ann.  Cas.  1914D, 
232. 

On  February  18, 1921,  the  court  denied  de- 
fendant's motion  to  set  aside  the  Judgment 
Thereafter,  namely,  on  February  26,  1921, 
defendant  filed  a  notice  that  he  would  move 
the  court  to  grant  him  a  rehearing  of  his 
motion  to  set  aside  the  Judgment  At  the 
same  time  he  filed  a  notice  of  his  intention 
to  move  for  a  new  trial.  The  record  before 
OS  is-  silent  as  to  any  service  npon  plaintiff 
of  either  of  tlie  last-mentioned  notices. 
Plaintiff  objected  to  any  hearing  of  defend- 
ant's motion  for  a  rehearing  of  Ida  applica- 
tion to  set  aside  the  Judgment  Plaintiff 
likewise  objected  to  any  hearing  of  defend- 
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ant's  motion  for  a  new  trial.  On  ICardi  10, 
1921,  the  trial  court  sustained  plalntUTs  ob- 
jection to  hearing  defendant's  motion  for 
new  trial,  and  likewise  sustained  the  objec- 
tion to  hearing  defoidant's  motion  for  a  re- 
hearing of  his  application  to  vacate  the  Judg- 
ment.   The  notice  of  appeal  was  filed  April 

25,  1921. 
[I]  -The  appeal  from  the  order  denying  de- 
fendant's motion  to  vacate  ^e  Judgment  was 
taken  too  late.  That  order  was  entered  in 
the  minutes  of  the  conrt  on  February  18, 
1921.    The  notice  of  appeal  was  filed  April 

26,  1921,  or  06  days  after  the  entry  of  the 
order.  An  appeal  from  sach  an  order  must 
be  taken  within  60  days  after  its  entry  In 
the  minutes.    Code  Civ.  Proc.  f  939. 

[3]  The  statutory  time  for  taking  an  ap- 
peal Is  Jurisdictional  and  mandatory;  and, 
where  an  appellant  has  made  no  attempt  to 
appeal  until  after  the  time  prescribed  by  the 
statute,  the  court  is  without  Jurisdiction. 
Estate  of  Brewer,  166  Cttl.  90.  103  Pac.  486; 
Lancel  v.  Postlethwalte,  172  CaL  326,  156 
Pac.  486.  Respondent  has  made  no  motion 
to  dismiss  the  appeal.  Indeed,  he  has  made 
no  appearance  In- this  court  by  printed  brief 
or  otherwise.  But,  since  this  court  is  with- 
out Jurisdiction  of  the  appeal,  we,  of  our  own 
motion,  and  notwithstanding  respondent's 
failure  to  appear  and  move  a  dismissal,  are 
bound  to  dismiss  the  appeal  from  the  order 
denying  defendant's  motion  to  set  aside  the 
Judgment  Langan  v.  Langan,  89  Cal.  186, 
26  Pac.  764;  McLaughlin  v.  Meuotti,  89  CaL 
355,  26  Paa  880 ;  People  v.  Walker,  132  Cal. 
187,  64  Pac.  13S. 

Moreover,  the  transcript  before  us  has  not 
been  authenticated  by  the  Judge's  certificate. 
The  record  here  consists  of  a  clerk's  type- 
written transcript  containing  the  Judgment 
rolL  together  with  certain  papers  and  records 
purporting  to  have  been  used  on  the  proceed- 
ings had  subsequent  to  the  entry  of  the  Judg- 
ment This  transcript  is  certified  by  the 
clerk,  but  not  by  the  Judge.  In  Barnabee  v. 
Bunstock,  42  Cal.  App.  669, 183  Pac.  951,  and 
Reed  V.  Clark  (Cal.  App.)  206  Pac.  1018,  it 
was  held  tbat  where  the  order  appealed 
from  Is  subsequent  to  the  Judgment  and 
arises  on  a  record  outside  of  the  Judgment 
roll,  it  is  not  for  the  clerk,  but  for  the  Judge 
who  determined  the  motion,  to  certify  the 
papers  and  proceedings  on  which  the  order 
appealed  from  was  made,  and  that,  in  the 
absence  of  a  record  so  certified  the  order 
should  be  affirmed.  Here  the  order  cannot 
be  affirmed,  because,  the  appeal  not  having 
been  taken  in  time,  the  court  is  without 
Jurisdiction,  and  the  appeal  must  be  dis- 
missed. 

[4]  The  order  refusing  to  hear  defendant's 
application  for  a  rehearing  of  bis  motion  to 
vacate  the  Judgment  is  not  appealable,  and 
therefore  must  be  dismissed.  The  first  order, 
that  made  on  defendant's  original  motion  to 
set  aside  the  judgmoit,  was  an  appealable 
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ctder.  Afi  appeal  WlU  not  lie  from  an  order 
refoslnr  to  set  aside  a  former  appealable 
order,  made  regnlarly  and  advisedly.  Sucb 
subsequent  order  is  the  mere  negative  action 
of  the.  «ourt  dedUning  to  disturb  its  first 
decision.  It  is  the  first  decision,  and  not  the 
refusal  to  alter  it,  which  is  the  proper  subject 
of  complaint.  Henly  v.  Hastings,  3  Cal.  341 ; 
Harper  V.  HUdreth,  99  Cal.  266,  33  Pac.  1103; 
Doyle  V.  RepuMlc  Life  Ins;  Co.,  125  CaL  15, 
67  Pac.  667. 

[5]  In  sustaining  the  objection  to  hearing 
defendant's  motion  for  a  new  trial  the  court 
did  not  err.  There  is  some  doubt  whether 
a  new  trial  is  the  proper  remedy  when  the 
defendant  has  not  appeared  at  the  trial. 
See  McKinley  v.  TutUe,  84  CaL  235,  and 
Uayne  on  New  Trial  and  Appeal,  {  9.  But, 
regardless  of  whether  a  new  trial  was  an 
appropriate  remedy,  defendant's  notice  of 
intention  to  move  for  a  new  trial  was  filed 
too  late,  and  for  tiiat  reason  alone  the  court 
was  warranted  in  refusing  to  entertain  the 
motion,  'nieiparty  Intending  to  move  for  a 
new  trial  most  file  and  serve  his  notice  of 
Intention  "within  ten  days  after  receiving 
notice  of  entry  of  the  Judgment,"  wlten  the 
case  is  tried  by  the  court  without  a  Jury. 
In  this  case  the  Judgment  was  entered  De- 
cember 10,  1920.  Defendant's  notice  of  in- 
tention to  move  tor  a  new  trial  was  filed 
February  25,  1921. 

[6]  The  record  before  us  is  silent  as  to  any 
service  on  defendant  of  a  formal  written  no- 
tice of  the  entry  of  the  Judgment,  But, 
though  the  statute  requires  written  notice 
of  the  entry  of  Judgment  to  be  served  upon 
the  attoraey  for  the  adverse  party,  such 
formal  written  notice  may  be  waived.  Such 
waiver  may  appear,  as  declared  in  Mallory 
V.  See,  129  Cal.  356,  359,  61  Pac.  U23.  from 
some  act  of  acquiescence  of  the  party  in 
open  court  or  in  the  proceedings  in  the  case 
as  disclosed  by  the  records,  or  files  of  the 
case  or  the  minutes  of  the  court,  when  the 
conduct  of  the  party  in  the  case,  as  appears 
from  such  records  or  minutes,  is  inconsistent 
with  any  theory  other  than  that  he  had  no- 
tice of  the  entry  of  the  Judgment.  Under 
such  circumstances  be  is  deemed  to  bave 
waived  written  notice.  A  written  admission 
by  a  party  entitled  to  notice  of  knowledge 
that  the  Judgment  bad  been  entered  would 
supersede  the  necessity  of  giving  su<^  no- 
tice; and  a  motion  to  the  court  or  other 
proceeding  by  a  party  with,  reference  to  the 
Judgment,  whl<ai  presumes  his  knowledge 
that  it  has  been  made  and  entered,  and  by 
which  he  seeks  to  protect  his  own  interests 
igaiust  the  rights  of  tbe  other  party  under 
the  Judgment,  will  be  regarded  as  a  waiver 
of  his  right  to  a  notice  of  the  entry  of  the 
Judgment  Gardner  v.  Stare,  135  Cal.  118, 
67  Pac.  6.  *  In  the  present  case  the  appellant, 
on  January  22,  1921,  or  34  days  before  he 
filed  his  notice  of  Intention  to  move  for  a 


new  trial,  filed  a  notice  of  motion  to  aet  aaide 
the  Judgment,  accompanied  by  his  affidavit. 
The  contents  of  tlie  papers  which  appellant 
thus  placed  upon  the  files  of  the  court  leave 
no  room  to  doubt  that,  as  early  as  January 
22, 1921,  his  counsel  knew  that  the  Judgment 
had  been  entered.  We  hold,  therefore,  that 
the  application  of  appellant  for  an  order 
vacating  the  judgment  was  a  waiver  by  bim, 
as  of  that  date,  of  a  formal  written  notice 
of  the  entry  of  Judgment.  And,  since  the 
notice  of  Intention  to  move  for  a  new  trial 
was  not  filed  until  February  25,  1921,  tbe 
court  bad  no  Jurisdiction  to  hear  the  motion, 
and  therefore  the  objection  to  bearing  it  was 
properly  sustained. 

[7]  The  appeal  from  the  judgment  was  tak- 
en more  than  60  days  after  its  entry.  The 
notice  of  intention  to  move  for  a  new  trial 
was  not  filed  until  77  days  after  the  entry 
of  the  judgment,  with  the  result  that  no  pro- 
ceeding on  motion  for  new  trial  had  been 
inaugurated  or  was  pending  at  the  expiration 
of  the  60  days  after  entry  of  the  Judgment 
within  which  an  appeal  might  be  taken  from 
the  Judgment  in  the  absence  of  any  pending 
proceeding  for  a  new  trial.  The  right  of 
appeal  from  the  Judgment  was  therefore  lost 
Ransome-Crummey  Ca  v.  Beggs  (CaL  Sup.) 
196  Pac.  487. 

'  The  appeal  from  the  Judgment  la  dis- 
missed ;  the  appeal  from  tiie  order  denying 
defendant's  motion  to  set  aside  tbe  Judgment 
ia  dismissed;  the  appeal  from  tbe  order  re- 
fusing to  bear  defendant's  motion  for  a  re- 
hearing of  the  order  denying  bis  motion  to 
vacate  the  Judgment  Is  dismissed ;  the  order 
sustaining  plaintiff's  objection  to  a  hearing  of 
defendant's  motion  for  a  new  trial  is  af- 
firmed. 

We  concur:    WOBKS,  J.;   CRAIG,  J. 


(68  CaL  Aj>p.  14> 
HOYT  V.  THOIMAS  «t  al.     (CIv.  3897.) 

(District  Court  of  Appeal,  Second  District* 
Division  1,  California.  May  26,  1922.  Hear* 
log  Denied  by  Supreme  Court  July  24,  1922.) 

Speclflo    psrformaaca   9=>86— Not   grantetf  of 
oontraot  to  make  will  for  ordinary  senrio* 
susceptllile  of  pecuniary  measarament. 
Specific  performance  will  aot  l>e  granted  of 
deceased's  contract  to  will  to  plaintiff  deceas* 
ed's  property,  in  .consideration  of  plaintiff  tak- 
ing care  of  and  managing  it,  and  during  illnese 
of  deceased  rendering  such  aid  and  assistance 
as  was  in  his  power,  conceding  fairness  of  the 
contract,  the  services  being  ordinary  and  sus- 
ceptible of  pecuniary  measurement,  and  it  beinc 
immaterial  that  plaintiff  lias  kept  no  memoran- 
da and  is  unable  to  testify  to  tbe  time  devoted 
thereto  or  the  value  thereof. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  S.  Bumell,  Judge. 
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Action  by  Frank  O.  Hoyt  against  Belle 
Thomas  and  otber&  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Cliarles  J.  Kelly,  of  Los  Angeles,  for  ap- 
pellant. 

Lloyd  W.  Moultrie,  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  In  favor  of  defendants  upon  an 
order  of  court  sustaining  a  general  demurrer 
to  the  second  amended  complaint  for  the 
specific  performance  of  a  contract,  without 
leave  to  amend. 

The  case  stated  by  the  complaint,  so  far  as 
material,  is  in  substance  as  follows :  Hattie 
Mclntire  died  In  September,  1917,  leaving  an 
estate  the  value  of  which,  as  disrtributed  to 
defendants  as  the  heirs  of  deceased  under  an 
order  of  court,  was  $3,469.12.  It  is  alleged 
that  in  March,  1903,  a  contract  was  entered 
into  between  plaintiff  and  said  Hattie  Mcln- 
tire "by  the  terms  and  conditions  whereof 
this  plaintiff  promised  and  agreed  to  and 
with  the  said  Hattie  Mclntire  that  he  would 
render  to  the  said  Hattie  Mclntire  from  that 
time  during  the  remainder  of  the  term  of  her 
natural  life  such  care  and  personal  services 
as  she  mljsht  require  of  him,  and  particularly 
that  he  would  attend  to  the  business  affairs 
of  the  said  Hattie  Mclntire  both  In  connec- 
tion with  her  real  property  and  otherwise, 
and  that  he  would  endeavor  to  so  manage 
and  conduct  her  affairs  in  such  manner  If  it 
were  possible  that  the  said  Hattie  Mclntire 
would,  during,  tbe  remainder  of  her  lifetime, 
be  assured  of  and  provided  with  a  suitable 
and  proper  home  and  suffldent  Income  to' 
provide  for  her  a  suitable  and  proper  living, 
and  that  whatever  sickness,  misfortune,  or 
losses  she  might  suffer  he  would  render  to 
her  such  comfort,  aid,  a^d  assistance  within 
his  power  or  ability  as  she  might  require  or 
request  of  blm,  and  that  during  the  remaind- 
er of  the  term  of  her  natural  life  be  would, 
^nd  in  consideration  thereof  the  said  Hattie 
Mclntire  then  and  there  promised  and  agreed 
to  and  with  this  plaintiff  that  upon  her  death 
all  of  the  proi)erty  and  estate  of  which  she 
died  possessed  should  be  and  become  the 
property  of  this  plaintiff,  and  that  prior, to 
her  death  she  would  execute  a  last  will  and 
testament  or  such  other  papers  as  might  be 
necessary  to  transfer,  set  over,  and  secure  to 
tMa  plaintiff  such  property  and  estate  of 
which  she  might  die  possessed";  that  plain- 
tiff, during  the  lifetime  of  Hattie  Mclntire 
fully  performed  his  part  of  the  contract  so 
made,  notwithstanding  which  fact  the  said 
Hattie  Mclntire  did  not,  as  she  agreed,  exe- 
cute a  will  in  favor  of  plaintiff,  nor  execute 
any  popers  transferring  to  plaintiff  the  prop- 
«rty  which  she  possessed  at  the  time  of  her 
death,  nor  any  part  thereof,  the  legal  title 
to  all  of  which  was,  under  said  order  of  dis- 
tribution, acquired  by  defendants,  who  are 
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alleged  to  bold  the  property  in  trust  for 
plaintiff  under  and  by  virtue  of  the  terms  of 
said  contract  so  made  between  plaintiff  and 
deceased.  It  Is  further  alleged  that  plaintiff, 
in  reliance  upon  the  terms  of  said  agreement 
and  ivomise  so  made  by  Hattie  Mclntire, 
neglected  to  keep  any  account  or  memoran- 
da in  writing  of  the  numerous  services  ren- 
dered by  him  In  the  performance  of  said 
contract  or  the  time  devoted  to  her  care  and 
comfort,  without  which  plaintiff  has  no  rec- 
ollection or  knowledge  of  the  total  time  so 
devoted  by  him  to  the  performance  of  said 
agreement,  and  b^ice  during  the  administra- 
tion of  the  estate  of  Hattie  Mclntire  was  not 
and  is  not  now  able  to  produce  satisfactory 
evidence  to  establish  the  value  of  the  services 
so  rendered  by  him  under  the  terms  of  the 
agreement;  that  the  greater  part  thereof 
had,  at  the  time  of  their  rendition,  no  fixed 
market  value,  and  as  to  such  thereof  upon 
which  a  value  could  have  been  fixed  It  is  now 
impossible,  upon  the  evidence  which  he  could 
produce,  for  a  Jury  to  determine  the  measure 
thereof  In  money. 

The  prayer  of  the  complaint  Is  that  defend- 
ants be  required  to  transfer  and  convey  the 
property  so  received  by  them  to  plaintiff.  ■ 

The  case  has  heretofore..  be«i  before  this 
court  upon  an  appeal  bad  by  the  defendants 
from  a  Judgment  of  specific  performance  ren- 
dered upon  the  original  complaint  In  favor  of 
plaintiff,  and  the  opinion  reversing  the  Judsp- 
ment  therein  Is  reported  In  Hoyt.v.  Thomas, 
195  Pac.  260.  The  decision  on  the  former  ap- 
peal should  be  deemed  determinative  of  the 
question  here  presented.  In  the  opinloh  re- 
ferred to  we  bad  occasion  to  quote  at  length 
from  the  contract  as  alleged  in  thfe  original 
complaint  and  from  the  testimony  of  plain- 
tiff as  to'the  character  of  the  agreement  and 
what  he  did  thereunder.  Reference  to  this 
contract  and  testimony  shows  the  contract 
then  under  consideration  to  have  been'  iden- 
tical with  that  now  declared  upon,  save  and 
except  that  in  the  original  complaint  plaintiff 
alleged  and  at  the  trial  had  thereon  testified 
that  the  services  performed  under  the  con- 
tract were  of  the  value  of  $4,000:  whereas  In 
the  amended  complaint  novr  presented  he  al- 
leges that  he  Itept  no  account  or  n/emoranda 
In  writing  of  the  numerous  services  rendered 
to  deceased  and  has  no  rec611ection  or  knowl- 
edge thereof,  by  reason  of  which  fact  he  can- 
not even  approximate  the  time  so  devoted  to 
the  services  rendered  under  the  terms  of  the 
agreement  or  fix  the  value  thereof  so  as  to 
enable  a  Jury  or  court  of  law  to  determine 
his  damage.  Nevertheless,  as  said  in  the 
former  appeal,  "the  plaintiff  himself  seems 
to  have  bad  It  In  his  mind  that  the  services 
bad  a  particular  and  definite  money  value, 
for  he  testified,  without  apparent  hesitation 
and  without  qualification,  so  far  as  the  rec- 
ord shows,  that  in  his  opinion  the  services 
were  worth,  as  stated,  about  $4,000."    Walv- 
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tag  plalntUPs  apparent  witUngneBs  to  meet  the 
exigencies  of  tbe  case  atistng  from  the  form- 
er decision  and  conceding  a  loas  of  memory  as 
to  the  facts  npon  which  he  so  readQy  based  hla 
sworn  statements  in  obtaining  tbe  former 
judgment,  we  are  of  the  oplnl<m  that  the 
complaint  falls  to  state  a  cause  of  action 
for  the  equitable  relief  demanded. 

The  action  is  one  for  the  specific  perform- 
ance of  the  alleged  contract  whereby  Hattle 
Mclntlre  agreed  that  she  would  by  will,  in 
consideration  of  the  performance  of  the  al- 
leged contract  on  plaintiff's  part,  devise  her 
property  to  htm.  That  courts  of  equity  will 
tmder  special  circumstances  enforce  such  con- 
tracts seems  to  be  the  settled  law.  Pom- 
eroy  on  Specific  Performance,  p.  268;  Morri- 
son ▼.  Land,  169  CaL  C80,  147  Pac.  2S9.  To 
warrant  such  action,  however,  it  must  not 
only  be  made  to  ai^>ear  that  the  contract  la 
fair  and  Just  (Hood  v.  Templeton,  14S  CaL 
374,  83  Pac.  148),  but  that  the  services  called 
for  and  performed,  by  reason  of  their  pecu- 
liar character,  are  such  that  they  cannot  be 
measured  by  a  pecuniary  standard  (Morri- 
son V.  Land,  supra),  and  hence  cannot  be  com- 
pensated for  in  money  (Owens  v.  McKally, 
113  Cal.  444,  45  Paa  710,  33  L.  B.  A.  309). 
Most  of  the  cases  where  c<mtracts  ot  the  na- 
ture here  involved  have  been  enforced  ap- 
XteoT  to  have  been  those  where  home  ties  were 
brolten  and  new  domestic  or  filial  relations 
created,  as  where  a  minor  goes  to  live  with 
an  adult  ul>on  his  promise  that  be  will  stand 
in  loco  parentis  and  will  devise  to  sndi  minor 
his  property  in  return  for  filial  services  dur- 
ing his  lifetime.  Healey  v.  Simpson,  113  Mo. 
840,  20  S.  W.  881.  In  the  instant  case  no  per- 
sonal and  domestic  ties  were  severed  by  plain- 
tiff and  no  peculiar  personal  relation  created 
between  the  parties  pursuant  to  which  Hat- 
tie  Mclntlre  would  be  the  recipient  of  plaln- 
tilTs  society  and  filial  affection.  No  such  re- 
lation was  contemplated  by  the  contract. 
This  being  true,  and  conceding  the  contract 
is  not  obnoxious  to  tbe  rule  that  it  must  be 
fair  and  Just,  it  follows  that  plalntifTs  right 
to  specific  performance  of  the  contract  must 
be  based  upon  the  fact  that  the  services 
called  for  by  the  same  were,  by  reason  of 
their  i)ecullar  and  unusual  character,  not  sus- 
ceptible of  pecuniary  measurement,  tor,  as 
said  in  Stellmacber  t.  Bruder,  88  Minn.  607, 
95  N.  W.  324,  99  Am.  St  Bep.  609: 

"If  the  consideration  for  the  contract  be  labor 
and  services  wliich  may  be  estimated,  and  their 
value  liquidated  in  money,  so  as  reasonbly  to 
malie  the  promisee  whole,  specific  performance 
will  not  be  decreed." 

The  contract  as  made  was  that  plaintiff 
during  the  period  specified  sliould  care  for 
and  render  to  deceased  such  personal  serv- 
ices as  she  required  of  him;  that  he  should 
give  attention  to  her  business  affairs  in  an 


effort  to  Bucessfiilly  manag«  Ibe  same  to  her 
interest  and  profit,  and  during  her  UlnesB 
render  her  tach  aid  and  aaaJstanoe  as  sboiild 
be  within  his  power,  to  the  extent  that  she 
requested  the  same.  We  are  unable  to  per- 
ceive anythipg  unusual  or  out  of  the  ordi- 
nary in  the  character  of  the  services  whidi 
plaintiff  agreed  to  perform  for  deceased,  or 
why,  npon  proper  proof,  they  could  not  l>e 
adequately  compensated  for  in  money.  In 
character  they  are  such  as  are  of  everyday 
occurrence  and  usually  performed  upon  an 
express  or  implied  contract  for  an  agreed 
or  implied  pecuniary  compensation.  Hence, 
since  it  appears  that  no  relation  of  a 
filial  or  Uke  personal  character  was  created 
tate  trade  into  which  jdaintlff  was  induced  to 
and  incidental  to  which  plaintiff  discharged 
duties  the  nature  of  whidi  made  it  im- 
possible to  estimate  their  value,  but,  on 
the  contrary,  the  services  called  for  thereby, 
if  rendered,  were  sus(!eptlble  of  measoronent 
and  plaintiff  compensated  in  money  on  ac- 
count of  the  breach  thereof,  spedflc  perform- 
ance should  not  be  decreed.  The  fact  that 
plaintiff  kept  no  memoranda  and  is  unable, 
as  he  says,  to  testify  as  to  the  time  devoted 
by  him  in  rendering  the  services,  or  value 
thereof,  is  immaterial.  His  is  the  misfortune 
suffered  by  any  plaintiff  who  ijerforms  serv- 
ices which  may  be  measured  in  money  and 
is  unable  to  produce  evidence  of  sudi  value, 
but  it  furnishes  no  reason  for  equitable  Juris- 
diction. 
The  Judgment '  Is  afllrmed. 

We  concur:   OONBET,  P.  J.;  7AHBS,  3. 


(R  CaL  App.  S1> 

MeKEEVER  V.  LOCKE-PADDON  CO. 
(Civ.  3889.) 

(District  Court  of  Appeal,  Ilrst  District,  Di- 
vision 1,  Califoniia.  May  81,  1922.  Hear- 
ing Denied  by  Supreme  Court  July  27, 
1922.) 

1.  FraHd  «=>ll(2)— False  rapraseatatloas  r«- 
gardlag  laad  value  helil  aotioaaiile. 

False  representations  as  to  the  value  of 
land  made  by  a  party  to  a  trade  are  alone  sofB- 
cient  to  constitute  fraud  where  the  party  to 
wliom  tbe  representations  were  made  is  not 
acquainted  with  conditionB  and  land  values  in 
the  locality  where  the  land  ia  situated,  has  no 
opportunity  to  investigate,  and  reUes  upon  the 
representations. 

2.  Fraud  i8=>59  (2) —Finding  of  value  of  plain- 
tiff's land  exchanged  held  uunecessary  aadar 
rule  of  damages. 

In  an  action  for  false  representations  made 
by  defendant  in  an  exchange  of  land,  it  was 
unnecessary  for  the  court  to  find  on  the  valne 
of  the  land  plaintiff  traded;  bis  measure  of 
damages  being  the  difference,  between  the  ac- 
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tnal  vahia  of  the  property  received  and  its 
valne  kad  it  been  as  represented. 

3.  Trial  «=»39l— Separate  findings  as  to  rati- 
fication of  an  axehange  of  land  held  unneces- 
•ary. 

Where,  In  an  action  for  false  representa- 
tions made  by  defendant  in  an  exchange  of  land, 
the  court  found  that  plaintifF  did  not  ratify 
the  exchange,  it  was  unnecessary  to  further 
find  on  each  reason  on  which  defendant  claimed 
the  ratification  was  predicated. 

4.  Appeal  and  error  «!=»IOI  I  (I)— Findings  of 
trial  court  based  on  oonflloting  •videnoe  eon- 
oluslvo. 

Where  the  findings  of  the  trial  court  on 
.  matters  of  fact  are  based  on  conflicting  oTi- 
dence,  the  appellate  court  cannot  interfere. 

0.  Appeal  and  error  «s»l033(9)— One  oannot 
eom  plain  of  value  placed  on  his  land  by  the 
oonrt,  where  the  value  fixed  was  mora  than 
the  value  he  conceded. 

Where  defendant,  in  an  action  for  false  rep- 
resentations made  in  a  trade  of  land,  conceded 
that  bis  land  was  worth  no  more  than  $16  per 
acre,  and  where  the  evidence  showed  that  the 
land  was  worth  no  more  than  $5  per  acre, 
defendant  could  not  complain  of  the  value  of 
928.75  per  apre  fixed  by  the  court. 

Appeal  from  Snperior  Court  City  and 
Connty  of  San  Francisco;  Oeorge  H.  Gaba- 
niss.  Judge. 

Action  by  Frank  M.  McKeever  against 
the  Locke-Paddon  Company,  a  corporation. 
Judgment  for  plalntlfT,  and  defendant  ap- 
peals.   Affirmed. 

J.  L.  Smith,  of  San  Francisco,  for  appel- 
lant. 

Rdsner  &  Honey,  of  San  Francisco,  for  re- 
spondent 

KNIGHT,  Justice  pro  tem.  In  this  action 
the  plalntitr,  Frank  M.  McKeever,  recovered 
a  judgment  against  the  defendant  Locke- 
Paddon  Company,  a  corporation,  for  dam- 
ages sustained  In  connection  with  a  real  es- 
tate trade  into  which  plaintiff  was  induced  to 
enter  through  the  fraudulent  representations 
of  the  defendant  On  stipulation  of  the  par- 
ties the  action  was  tried  before  a  Jury,  sit- 
ting in  an  advisory  capacity,  and  a  general 
verdict  was  rendered  in  favor  of  plalntUt 
for  ^,500.  The  trial  Judge  failed  to  file  any 
written  decision,  findings  of  fact  or  conclu- 
sions of  law,  or  any  order  adopting  the  ver- 
dict, but  merely  entered  Judgment  on  the 
verdict  An  appeal  was  taken  by  defendant, 
and  the  Judgment  was  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  give  Its  decision  In  writing,  as  provided  in 
section  633  of  the  Code  of  Civil  Procedure, 
and  to  enter  Judgment  accordingly.  McKeever 
V.  Locke-Paddon  Co.  (Cal.  App.)  198  Pac.  258. 
Thereafter  the  trial  court  adopted  the  ver- 
dict of  the  Jury,  filed  its  decision  containing 
Its  findings  of  fact  and  conclusions  of  law, 
and   Judgment  was  entered  in   accordance 


therewith.  The  defendant  has  again  ap- 
pealed from  the  Judgment 

Appellant's  grounds  of  ai^>eal  are  In  effect 
an  attack  upon  the  entire  record  in  the  case. 
Among  the  numerous  grounds  urged  are  that 
the  amended  complaint  is  fatally  defective; 
that  the  findings  are  InsuflSdent  in  form  and 
incomplete  in  substance,  and  do  not  support 
the  Judgment;  that  the  evidence  is  insuffi- 
cient to  support  the  findings;  that  the  court 
erred  in  the  exclusion  of  evidence  offered  by 
defendant,  and  that  the  amount  of  damages 
allowed  by  the  Jury  was  arrived  at  in  an  U- 
,  legal  manner. 

The  record  discloses  that  on  December  23, 
1916,  the  plaintiff  McKeever  agreed  to  ex- 
change certain  real  property  situate  in  Palo 
Alto,  Santa  Clara  county,  for  two  pieces  of 
real  property,  represented  as  belonging  to 
the  defendant  Locke-Paddon  Company,  one 
l>elng  situate  in  Alameda  county  and  the  oth- 
er in  Yolo  county.  The  exchange  was  con- 
summated on  January  18, 1917. 

During  the  trial  the  court  withdrew  from 
the  Jury  the  issues  as  to  the  Alameda  coun- 
ty property,  and  afterwards  found  against 
the  plaintiff  on -those  issues,  upon  the  ground 
tb&t  that  transaction  was  free  from  fraud. 
We  are  therefore  concerned  here  only  with 
the  transaction  involving  the  Tolo  county 
property. 

In  this  respect  it  is  alleged  in  the  amend- 
ed complaint  that  the  defendant  fraudulent- 
ly represented  to  plaintiff: 

*That  said  Yolo  county  property  contained 
80  acres  of  comparatively  level  farming  land 
and  80  acres  of  posture  and  woodland,  said 
woodland  being  timbered  with  large  oak  trees, 
which  were  very  valuable  when  cut;  that  said 
Yolo  connty  property  was  worth  $60  per  acre, 
and  was  accessible  by  a  good  road." 

Appellant  contends,  first  that  because  of 
the  allegations  in  the  amended  complaint,  to 
the  effect  that  it  was  represented  by  defend- 
ant that  part  of  the  Yolo  property  was  "tim- 
bered with  large  oak  trees,  which  were  vary 
valuable  when  cut,"  the  trees  must  be  con- 
sidered separately  from  the  land  and  dealt 
with  as  personal  property,  and  that  since 
there  is  no  allegation  in  the  amended  com- 
plaint as  to  the  value  of  those  trees  "when 
cut"  Independent  of  the  allegation  as  to  val- 
ue of  the  real  estate,  the  amended  complaint 
falls  to  state  a  cause  of  action.  The  allega- 
tion in  question  will  not  we  think,  bear  such 
technical  construction.  It  is  elementary  that 
growing  timber  is  part  and  part^  of  the 
land.  Section  658,  Civ.  Code ;  Sears  v.  Ack- 
erman,  138  Cal.  683,  72  Pac.  171.  Tliere  is  no 
claim  made  that  any  part  of  the  timber  here 
was  severed  from  ttie  soil.  The  parties  as- 
sumed to  deal  with  land,  and  the  apparent 
reason  that  timber  was  mentioned  at  all  was 
by  way  of  description  of  the  character  of  the 
land  as  represented  by  defendant  The  point 
we  think,  does  not  merit  further  discussion. 


«;s>For  other  cum  m*  same  topic  and  K^l-NUHBBB  In  all  K*y-Namb«red  DlseaU  and  loduw 
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The  findings,  If  snbstantlaUy  supported  b7 
the  evidence,  are  sufBclent  in  law.  In  onr 
opinion  to  uphold  the  Judgment.  The  trial 
court  found  that  the  defendant  made  the  rep- 
resentations as  alleged  by  plaintiff,  and  that 
the  same  were  false,  and  were  known  by 
defendant  to  be  false  when  made;  that 
they  were  made  for  the  fraudulent  purpose 
of  procuring  the  exchange  of  the  properties, 
and  that  they  were  the  controlling  influence 
and  Inducement  for  the  consummation  of  the 
transaction  by  plaintift.  The  court  further 
epeciflcally  found  that  said  property  did  not 
contain  80  acres  of  comparatively  level  farm- 
ing land  nor  80  acres  of  pasture  and  wood- 
land, and  that  said  land  was  not  worth  any 
more  than  $28.75  per  acre,  and  "that  said 
land  was  inacces^ble,  there  being  no  roads 
to  the  same;  that  said  land  lies  upon  the 
summit  of  a  tdgh  and  Inaccessible  range  of 
hills."  ,  It  was  further  found  that  at  the  time 
of  making  said  exchange  plaintiff  resided  in 
Oakland;  was  totally  unacquainted  with 
conditions  and  land  values  in  Yolo  county, 
and  "did  not  have  sufficient  opportunity  to 
investigate  the  value  thereof" ;  that  plalntifT 
confided  in  the  truth  of  said  representations, 
and  trusted,  believed,  and  relied  upon  the 
statements  so  m»de,  and  that  had  it  not  been 
for  such  statements  and  representations  be 
would  not  have  made  said  exchanga 

[1]  The  misrepresentations  concerning  the 
land  values  alone  are  sutncient,  under  the  cir- 
cumstances here  shown,  to  constitute  fraud. 
Winkler  v.  Jerrue,  20  Cal.  App.  555.  129  Pac. 
804 ;  Bonnarjee  v.  Pike,  43  Cal.  App.  502,  185 
Pac.  479.    In  the  latter  case  it  is  said: 

"That  a  representation  as  to  the  value  of 
property  is  often  a  representation  of  fact,  and 
.actionable  if  false,  is  well  established,  es- 
pecially where  the  vendee  to  whom  the  repre- 
sentation is  made  is  so  situated  as  to  have  no 
means  of  investigating  the  question  for  himself, 
■and  therefore  relies  on  the  statements  of  value 
made  by  the  vendor  or  his  agent.  Cpandall  v. 
Parks,  152  Cal.  772,  93  Pac.  1018;  Phelps  ▼. 
Grady,  168  CaL  73-77,  141  Pac.  926." 

Appellant  further  contends  that  the  find- 
ings ignore  material  issues,  in  that  they  do 
not  negative  certain  allegations  contained  In 
the  answer  to  the  effect  that  plaintiff  made 
independent  investigations  of  the  Yolo  prop- 
erty before  he. made  the  trade;  that  he  was 
familiar  with  the  property,  and  that  he  was 
an  experienced  real  estate  dealer.  We  find 
no  merit  in  the  point  All  of  the  issues 
above  mentioned,  even  conceding  them  to  be 
material,  are  adequately  covered  by  the  find- 
ings. It  was  found  by  the  court  that  idain- 
tiff  at  the  time  of  the  exchange  "was  totally 
unacquainted  with  the  actual  conditions  and 
value  of  said  Yolo  county  property,  and  did 
not  have  sufficient  opportunity  to  investigate 
the  value  thereor' ;  that  said  defendant  had 
much  experience  in  handling  real  estate,  and 
was  familiar  with  conditions  and  land  values 
in  Yolo  county.  And  the  court  further  found 
that  plaintiff  "believed,  trusted,  and  relied 


upon"  said  repreeentationc^  itnd  that  tbey 
were  the  controlling  infinence  which  induced 
plaintiff  to  make  the  exchange,  and,  had  It 
not  been  for  said  representations,  plaintilE 
would  not  have  done  so.  In  the  recent  caae 
of  Koblick  T.  Larson,  207  Pac.  929,  it  is  helA 
that  the  failure  to  find  specifically  on  the  issue 
Of  investigation  is  not  ground  for  reversal, 
when  the  evidence  shows  that  no  real  in- 
vestigation was  made,  and  that  the  party 
who  was  victimized  relied  implicitly  and  sole- 
ly upon  the  representations  of  the  selling 
agents,  who  he  considered  and  believed  to  t>e 
his  friends.  In  view  of  the  evidence  on  this 
point  it  cannot  be  successfully  contended 
that  the  plaintiff  made  any  Independent  In- 
vestigations. There  was  some  testimony  giv- 
en by  the  witness  Paddon  and  his  agent  Aus- 
mus,  who  were  charged  with  perpetrating  the 
fraud  on  behalf  of  the  defendant,  to  the  ef- 
fect that  plaintiff  had  stated  that  he  bad 
communicated  by  phone  with  a  friend  who 
was  familiar  witb  Yolo  property,  and  that 
as  a  result  of  such  communication  he,  the 
plaintiff,  was  satisfied  with  the  Y<^o  prop- 
erty. This  conversation  was  positively  de- 
nied by  plaintiff,  however,  and  In  view  of 
the  fact  that  the  court  found  that  plaintiff 
did  not  have  opportunity  to  investigate,  and 
that  he  relied  wholly  upon  the  representa- 
tions made  by  defendant,  no  further  finding 
was  necessary,  we  think,  on  the  matter  of  in- 
dependent investigation. 

[2]  Appellant  also  contends  that  the  find- 
ings are  incomplete  because  the  court  did  not 
fix  the  value  of  the  Palo  Alto  property.  That 
contention  cannot  be  sustained.  In  the  case 
of  Hlnes  V.  Erode,  168  Cal.  507,  143  Pac.  729. 
in  .a  comprehensive  and  clear  opinion  writ- 
ten by  Mr.  Justice  Henshaw,  the  Supreme 
Court  held  it  to  be  the  law  of  this  state  that 
where  one  sues  for  damages  for  fraud  and 
deceit  upon  an  executed  contract  for  the  sale 
or  exchange  of  land,  and  where  there  has 
been  no  rescission,  the  measure  of  damagcis 
is  the  difference  between  the  actual  value  of 
the  property  received  and  its  value  had  the 
property  been  as  represented,  and  that  the 
measure  of  plaintiff's  recovery  is  not  affected 
by  the  price  paid.  This  rule  is  based  upon 
the  principle  that  the  vendee  is  obliged  to 
accept  the  burden  of  the  contract  with  its 
benefits,  according  to  its  terms,  with  the 
right  to  a  recovery  for  the  fraud  based  upon 
the  fact  that  the  benefits  which  he  receives 
are  not  those  which  under  the  representa- 
tions of  the  vendor  he  was  entitled  to  receive. 
The  rule  contended  for  by  the  appellant  here 
seems  to  be  the  one  mentioned  in  Cross  v. 
Bouck.  175  CaL  253,  165  Pac.  702,  which  is 
therein  quoted  from  the  case  of  Bockefeller 
V.  Merritt.  76  Fed.  909,  22  C.  C.  A.  60S,  35 
L.  R.  A.  633,  namely  that  the  "measure  of  the 
damages  suffered  by  one  who  is  fraudulently 
induced  to  make  a  contract  of  *  *  * 
exchange  of  property  is  the  difference  be- 
tween the  actual  value  of  that  which  he  parts 
with  and  the  actual  value  of  that  whicb  be 
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receives  ander  the  contract."  But,  as  point- 
ed ont  by  Mr.  Jostlce  Hensbaw  in  Hlnes  ▼. 
Brode,  supra,  the  conrts  of  this  state  do  not 
follow  the  federal  rule.  He  says,  in  speaking 
of  the  rule  adopted  and  followed  in  this 
state: 

"This  is  not  only  the  rule  in  California,  but 
it  is  declared  to  be  the  rule  nnder  the  great 
weight  of  authority.  The  opposing  rule  is  that 
which  obtains  in  England  and  in  the  courts  of 
the  United  States.  That  rule  refuses  to  recog- 
nize •  •  •  the  prospective  profits  which 
the  vendee  expected  to  make  by  bis  transac- 
tion." 

Later,  in  the  case  of  George  Cople  Co.  ▼. 
Hindes,  84  Cal.  App.  576,  170  Pac.  155,  the 
Supreme  Court,  In  denying  a  petition  for  a 
hearing  before  that  court,  criticized  the  rale 
mentioned  in  Cross  v.  Bouck,  supra,  declar- 
ing the  correct  rule  to  be  the  one  stated  in 
Hines  v.  Brode,  and  held  that  only  the  pe- 
culiar facts  of  Cross  v.  Bouck  Justified  the 
application  of  the  exceptional  mle,  in  that 
case. 

It  was  thwefore  not  <mly  unnecessary  for 
the  court  to  find  on  the  value. of  the  Palo 
Alto  property,  but  the  evidence  rejected,  if 
any  there  was,  on  this  point  was  properly 
exclude.  It  could  not  have  been  received  on 
the  theory  of  recoupment  for  the  simple  rea- 
son that  no  recoupment  was  pleaded  or  pray- 
ed for  by  the  defendant  In  fact,  the  answer 
contains  no  allegation  as  to  the  value  of  the 
Palo  Alto  property.  We  do  not  consider  the 
case  of  Herdan  v.  Hanson,  182  Cal.  538,  188 
Pac.  440,  cited  by  appellant,  in  point,  for  the 
reason  that  the  situation  there  was  different 
from  the  one  presented  here.  There  the  evi- 
dence of  the  value  of  the  property  traded 
by  plaintiff  was  offered  and  received  in  sup- 
port and  as  a  part  of  plaintiff's  case,  over  the 
objections  of  the  defendant,  on  the  main  is- 
sue of  fraud  diarged  against  the  defendant 
.  [31  As  an  affirmative  defense  it  was  al- 
leged in  the  answer  that  plaintiff  ratified  the 
exchange  In  various  ways,  among  them  be- 
ing by  a  settlement  or  agreement  of  compro- 
mise. Defendant  contends  that  in  order  to 
sustain  the  Judgment  there  must  be  a  specific 
finding  that  there  was  no  such  compromise. 
This  objection  may  be  dismissed  with  the 
statement  that  the  trial  court  in  its  findings, 
did  specifically  negative  the  very  wording  of 
the  allegation  itself.  The  ultimate  fact  al- 
lied was  the  ratification,  and  the  court 
found  that  there  was  no  ratification.  It  was 
unnecessary  to  further  find  on  each  reason 
upon  which  the  defendant  claimed  the  ratifi- 
cation was  predicated. 

[4]  The  question  of  the  sufficiency  o<  the 
evidence  to  support  the  findings  on  the  main 
issue  of  fraud  is  one  we  are  not  i>ermitted 
to  inquire  into,  under  the  well-determined 
rule,  because  of  the  conflict  of  proof  on  the 
essential  elements  constituting  the  fraud. 
Apiiellant  has  quoted  testimony  extensively 
in  its  brief  for  the  purpose  of  showing  that 
the    representations   plaintiff   claims   were 


made  by  the  selling  agents  of  the  defendant 
were  not  In  fact  made,  and  that  whatever 
was  said  by  them  was  mere  matter  of  opin- 
ion and  stated  as  such.  But,  in  view  of  the 
positive  testimony  given  on  the  part  of  the 
plaintiff  that  the  representations  were  made. 
It  is  evident  that  the  testimony  quoted  by 
appellant  merely  raises  a  conflict,  and  under 
such  circumstances  we  are  not  at  liberty  to 
Interfere  with  the  findings  of  the  trial 
court  Tbe  question  of  whether  the  state- 
ments were  expressions  of  opinion  was  like- 
wise one  for  the  trial  court  In  Stockton  ▼. 
Hind  (Cal.  App.)  196  Pac.  122,  it  Is  said: 

"Where  there  is  any  doubt  as  to  whether  or 
not  a  representation  was  intended  and  under- 
stood as  a  mere  expression  of  opinion  or  a 
statement  of  fact,  the  question  is  one  not  of  law 
but  of  fact  for  the  court  or  Jury.  20  Cyc.  15, 
et  seq.;  Spreckels  v.  Oonill.  152  Cal.  895,  92 
Pac.  1011;  14  Am.  &  Eng.  Ency.  of  Law,  86." 

This  conflict  in  the  evidence  was  first 
passed  upon  by  a  Jury  and  then  by  tbe  trial 
court.  Both  found  adversely  to  the  def^id- 
ant.  In  that  state  of  the  record  the  decision 
of  tbe  trial  court  must  prevail. 

[6]  The  defendant  we  think,  is  not  in  a 
position  to  complain  about  the  value  of  the 
land  as  fixed  by  the  court  for  the  reason  that 
tbe  defendant  conceded  the  land  to  be  worth 
no  more  than  $2,500,  which  would  be  less 
than  $16  per  acre,  whereas  the  court  allowed 
$28.75  per  acre.  By  what  method  the  court 
arrived  at  this  figure  is  immaterial,  so  long 
as  the  amount  fixed  was  within  the  lim- 
its of  the  evidence.  There  was  evidence  re- 
ceived to  the  effect  that  the  land  was  hilly 
and  inaccessible,  with  no  road  at  all  to  the 
property;  that  there  were  only  two  or  three 
acres  "on  top  of  the  hill"  -fitted  for  agricul- 
ture; that  the  soil  was  "gravelly  and  rocky" 
with  some  clay  land ;  that  the  only  timber  on 
tbe  place  was  a  small  quantity  of  "scrub 
oak"  ;  and  that  the  rest  of  the  land  was  prac- 
tically covered  with  "buck"  and  "chamise" 
brush,  and  that  the  whole  proi)erty  was 
worth  no  more  than  $5  per  acre.  EVom  this 
evidence  it  would  appear  that  the  value  fixed 
by  tbe  court  was  liberal. 

Defendant  has  also  made  the  points  that 
the  wrong  party  has  been  sued,  and  that  the 
court  erred  in  its  rulings  on  the  admissibility 
of  proof.  We  have  examined  those  points, 
and  find  that  they  are  without  support  in  the 
record.  Equally  untenable  is  the  objection 
that  tbe  jury  arrived  at  the  amount  of  its 
verdict  illegally.  Tbe  Jury  was  an  advisory 
one.  Its  verdict  was  not  binding  upon  the 
court,  and  so  far  as  tbe  Judgment  in  the  ac- 
tion is  concerned  it  makes  no  difference  what 
system  the  Jury  adopted  in  arriving  at  its 
verdict 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


We    concur: 
ARDS,  J. 


TYLER,    P.    J.;     EICH-. 
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8C0CCIA    V.   STREETER    Ht    al. 
(No.  17027.) 

(Supreme  Conrt  of  Washington.    July  18, 
1922.)  ■ 

1.  Appeal  and  error  «=>  1 048 (6)— Refusal  to 
permit  cross-examination  of  witness  to 
prove  employment  held  not  -  prejudicial 
where  the  witness  later  testified  to  the  same 
facts. 

In  an  action  against  a  corporation  and 
some  of  its  employees  for  ai\  assault  and 
Tvrongfol  arrest  by  the  employees,  the  refusal 
to  permit  tlie  cross-examination  of  the  man- 
ager of  the  corporation  after  being  called  by 
plaintiff  to  prove  the  employment  of  one  of 
the  defendant  employees,  as  to  instructions 
given  the  employee,  was  not  prejudicial  where 
the  manager  was  later  called  by  the  corpora- 
tion and  properly  permitted  to  testify  as  to 
instructions. 

2.  Master  and  servant  «=>332(4)— Ipstruotlon 
on  soope  of  omployment  held  Aot  susoeptlble 
to  misinterpretation. 

An  instruction  that,  if  a  servant  exceed* 
his  authority,  and  does  an  act  which  the  mas- 
ter does  not  aatborize,  yet,  so  long  as  he  acts 
in  the  line  of  his  duty,  "and  does  things  or 
attempts  to  do  things  which  he  thinks  per* 
tains  to  the  service"  his  master  is  responsible, 
and  that  defendant  through  its  employees 
could  protect  its  property,  and  it  would  not 
be  liable  for  acts  of  the  employees  outside 
the  scope  of  their  employment,  but  if,  in  ar- 
resting a  person  on  d^endant's  premises  they 
unnecessarily  beat  and  injured  him  defendant 
would  be  liable,  held  correct,  though  the  quot- 
ed language  taken  alone,  might  be  susceptible 
to  misinterpretation. 

Department  1. 

Appeal  from  Superior  Cknirt,  Pierce  Ooun- 
ty;   M.  L.  Clifford,  Judge. 

Action  by  Joseph  Scoccla  against  B.  S. 
Streeter  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    AfBrmed. 

Davis  &  Neal  and  C.  B.  Stevens,  all  of  Ta- 
coma,  tor  appellants. 

S.  A.  GagUardi  and  Bates  &  Peterson,  all 
of  Tacoma,  for  respondent. 

TOLMAN,  J.  Respondent  prosecuted  this 
action  below  to  recover  jdamages  suffered 
through  an  alleged  assault  and  wrongful  ar- 
rest Hie  case  was  tried  to  a  jury,  which 
returned  a  verdict  in  his  favor  for  $1,040. 
From  a  Judgment  on  the  verdict,  the  defend- 
ants below  have  appealed. 

£1]  The  individual  appellants  were  employ- 
ees of  the  aK>eUant  coriNjration,  Judson  be- 
ing the  then  acting  manager  of  the  corpora- 
tion, and  having  supervision  over  the  other 
appellants.  Judson  was  called  as  a  witness 
by  respondent  to  prove  the  employment  of 
Streeter.  Having  testified  In  chief  to  the 
bare  fact  of  such  employment,  he  was  asked 


on  cross^zamlnatlon  to  state  what  Instruc- 
tions were  given  to  Mr.  Streeter,  to  which 
an  objection  was  interposed  upon  the  ground 
that  it  was  Improper  cross-exaimination,  and, 
the  objection  being  sustained,  that  ruling  is 
assigned  as  error.  The  first  and  most  com- 
plete answer  to  this  assignment  is  that  ap- 
[lellant  suffered  no  prejudice  therefrom.  Mr. 
Judson  was  later  called  as  a  witness  on  be- 
half of  the  appellant,  and  was  properly  per- 
mitted to  testify  fully  upon  thfe  subject  of 
the  instructions  given  to  Mr.  Streeter.  Man- 
ifestly at  the  time  the  objection  was  made  it 
was  prc^erly  sustained,  because  the  fact  of 
employment  only  had  been  brought  oat  in 
chief ;  hence  there  was  np  other  subject  prop- 
erly open  for  cross-examination.  State  v. 
Orowder  (Wash.)  205  Pac.  850. 

[2]  It  is  next  contended  that  the  trial  court 
erred  In  giving  the  following  Instruction : 

"Where  a  person  or  corporation  employs  an- 
other to  perform  a  certain  duty,  they  are  re- 
sponsible in  law  for  the  acts  or  conduct  of 
such  person  so  employed  while  he  is  perform- 
ing such  duty.  And,  even  if  the  servant  ex- 
ceeds his  power  and  authority,  and  does  an 
act  <  which  the  master  does  not  authorise  him 
to  do,  yet,  so  long  as  he  acts  in  the  line  of  hia 
duty,  and  does  things  or  attempts  to  do  things 
which  he  thinks  pertain  to  that  service,  then 
the  master  is  responsible  for  his  acts  while 
so  acting.  In  this  case,  while  the  lumber  com- 
pany, through  its  employees,  could  protect  its 
property,  it  would  not  be  liable  for  acts  of  such 
employees  outside  the  scope  of  their  employ- 
ment; but  if,  in  arresting  a  person  upon  the 
company's  premisea,  they  unnecessarily  beat 
and  injured  him,  the  company  would  be  liable 
for  such  injury,,  and  the  individuals  doing  the 
beating  would  also  be  liable  individually" 

— criticism  b^ng  directed  to  the  language, 
"and  does  things  or  attempts  to  do  things 
which  he  thinks  pertain  to  that  service."     It 
may  be  admitted  that  this  language,  taken 
alone,   is  unusual,  and.  If  it  stood   alone^ 
might  possibly  be  susceptible  of  a  wrong  in- 
terpretation;    but,  when  the  Instruction    is 
read  as  a  whole,  it  will  be  found  to  announce 
the  correct  rule  that  to  bind  the  master  tbe 
servant  must  have  acted  within  the  scope  or 
line  of  his  duty,  and  we  cannot  concave  of 
the  Jnry  understanding  it  otherwise.     The 
most  obvious  mislnterpretatlrai  of  the    in- 
struction would  be  favorable  to  the  appel- 
lants rather  than  the  reverse,  and  we    can- 
not assume  that  the  jury  misinterpreted  tbe 
Instruction  In  any  particular  way,  and    cer- 
tainly not  that  It  misinterpreted  it  to    the 
prejudice  of  appellants. 

What  has  been  said  in  part  disposes  of  oth- 
er assignments  of  error  based  upon  the  ^t- 
ing  and  refusal  of  Instructions.  We  luive 
carefully  considered  these  further  assign- 
ments, but  find  no  error  with  respect  there- 
to shown  by  the  record.    A  discussion  of  each 
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la  detail  would  serve  no  good  purpose,  and 
we  pass,  therefore,  to  the  other  questions. 

The  remaining  assignments  of  error  are 
based  upon  the  denial  by  the  trial  court  of 
api>ellant's  motion  for  Judgment  at  the  con- 
clusion of  respondent's  case,  the  overruling 
of  motions  for  a  new  trial,  and  for  Judgment 
non  obstante  Te^edloto,  and.  the  entry  of 
judgment  on  the  verdict  for  the  reason  that 
the  same  was  excessive.  This  was  peculiarly 
a  case  for  a  jury,  both  as  to  the  question 
of  whether  the  servants  were  acting  within 
the  scope  of  their  employment  In  the  matter 
complained  of,  and  as  to  the  amount  of  re- 
covery. There  is  sufficient  evidence  to  sus- 
tain the  verdict  in  both  respects.  From  the 
standpoint  of  the  assault  alone  the  vecdlct 
might  appear  to  be  large,  but,  when  the  ar- 
rest, detention,  and  other  surrounding  cir- 
cumstances are  considered,  we  cannot  say 
that  the  amount  allowed  is  such  as  to  es- 
tablish iiasslon  and  prejudice  on  the  part  of 
the  jury. 

The  judgment  Is  affirmed. 

(PARKER,  a  J.,  and  BRIDOES  and 
MITCHBLI4  JJ.,  concur. 


<120  Waah.  582) 

WAONER  V.  BENJAMIN  tt  al.    (No.  I7I2I.) 

(Supreme  Court  of  Washington.    June  26, 
1922.) 

1.  Bills  asd  notes  «=>400— Faots  held  suffldent 
to  show  that  presantmsflt  to  makers  was  ex- 
cused by  diligence  of  holder. 

Where  note  designated  no  particular  place 
of  payment,  and  the  makers  changed  their  res- 
idence after  defendants  became  iadorsers  and 
plaintiff  holder  of  the  note,  and  the  holder, 
upon  the  interest  falling  due,  twice  called  at 
the  last  known  residence  of  the  makers,  and, 
finding  no  one  there,  mailed  a  written  notice 
to  them  at  that  address,  and  upon  nonpayment 
on  the  date  recited  therein  mailed  notice  of 
dishonor  and  demand  of  payment  to  each  in- 
dorser,  presentment  to  the  makers  was  excused 
by  the  holder's  exercise  of  reasonable  diligence 
under  Rem.  Code  1915,  |  3473. 

2.  Bills  and  notes  «=>403— What  It  suflleient 
presentment  to  hold  Indorser  stated. 

Generally,  when  a  note  is  dated  at  a  place 
and  payable  generally  without  any  particular 
place  being  designated  as  the  place  of  payment, 
bi  order  to  charge  the  indorsers  the  note  must 
be  presented  and  payment  asked  at  the  place 
of  business  of  the  maker,  if  he  has  one  at  the 
place  where  the  note  is  dated  and  payable,  and 
if  he  has  no  place  of  business  then  at  his  res- 
idence, and  if  he  have  neither  place  of  business 
nor  residence,  then  if  the  holder  of  the  note  is 
at  the  iriace  where  it  is  in  general  made  payable, 
«n  the  day  of  payment,  with  the  note,  ready  to 
receive  payment,  it  is  snfBcient  to  constitute  a 
presentment  and  demand. 


3.  Bills  ami  notes  «=344»-AftM-  dlllgenoe  to 
present  note  to  makers  for  payment  of  In. 
tsrest,  holder,  70  days  after  default  In  In* 
terest,  may  declare  note  due  and  charge  Ia- 
dorsers with  payment. 
Where  for  70  days  after  interest  on  note 
fell  due  the  holder  used  due  diligence  to  as- 
certain  the   whereabouts  of  makers   to   make 
presentment  for  payment  of  interest,  and  the 
manner  of  giving  notice  complied  with  Rem. 
Code  1915,  Sf  3494-3496,  he  could,  at  such  time, 
under  section  3475,  declare  the  whole  note  due 
and  payable,  and  immediately  charge  the  in- 
dorsers therewith  and  sue  on  the  note. 

Department  2. 

Appeal  from  Superior  Court,  King  Cktunty ; 
Sam.  B.  Hill,  Judge. 

Suit  by  William  Wagner  against  Bessie 
Benjamin,  Herman  Broberg  and  wife,  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants Broberg  appeal.    Affirmed. 

Solen  T.  Williams,  of  Seattle,  for  appel- 
lants. 
C.  A.  Schneider,  of  Seattle,  for  respondent 

HOLCOMB,  J.  Respondent  sued  defend- 
ants Benjamin,  as  makers,  the  defendants 
Decker,  as  payees,  and  the  defendants  Bro- 
berg, as  indorsers,  on  a  promissory  note  for 
$336.80,  dated  at  Seattle,  Wash.,  September 
23,  1919,  due  September  23,  1922,  and  con- 
taining a  provision  that  should  the  interest, 
which  was  payable  semiannually,  not  be  paid 
when  due,  the  owner  and  holder  of  the  note 
might,  at  his  option,  declare  the  whole  sum 
due  and  payable.  The  semiannual  Interest 
due  March  23,  1920,  was  paid.  The  next 
installment  due  September  23,  1920,  was  not 
paid.  From  a  judgment  against  all  of  the 
defendants  only  the  defendants  Broberg  have 
appealed. 

[1]  Appellants  first  make  the  point  that 
since  they  were  not  primarily  charged  by  the 
note,  not  being  either  makers  or  payees, 
presentment  fbr  payment  to  the  makers  was 
necessary  when  the  Interest  became  due,  or 
the  Indorsers  would  be  discharged. 

The  note  does  not  designate  any  particular 
place  of  payment,  and  was  dated  at  Seattle, 
Wash.  At  the  time  of  the  execution  of  the 
note,  and  for  a  few  months  thereafter,  the 
makers,  the  Benjamins,  lived  in  Seattle,  and 
stayed  at  the  residence  of  a  daughter  at 
6749  Twenty-Fifth  Avenue  Northwest.  Prior 
to  the  maturity  of  the  Interest  on  March  23, 
1920,  respondent,  as  holder  of  the  note,  ad- 
dressed the  makers  at  the  above  address, 
notifying  them  that  he  vras  thel  holder  of 
the  note,  and  requesting  payment  of  the  In- 
terest This  Interest  payment  was  made 
at  the  residence  of  respondent  by  an  agent 
of  the  makers.  The  interest  falling  due 
September  23,  1920,  not  being  paid  on  that 
date,  although  respondent  was  in  Seattle, 
where  It  was  payable,  re8p<mdent  called  at 
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the  residence  of  the  daughter  within  a  day 
or  ao  after  the  due  date,  and  conld  find  no 
person  there.  A  few  days  later  he  again 
called  at  that  address,  and  again  faUed  to 
find  any  person  there.  He  was  Informed  by 
the  party  from  whom  the  Benjamins  were 
buying  the  house  for  which  the  note  had  been 
given  that  they  resided  In  the  country,  but 
he  could  not  state  where.  HaTlng  been  un- 
able to  find  the  makers,  on  November  27, 
1920,  respondent  mailed  a  written  notice  to 
the  makers  at  the  address  of  the  daughter  as 
above  given,  demanding  payment  of  the  in- 
terest by  December  1, 1920.  The  Interest  not 
being  paid  by  that  date,  on  December  2, 
1920,  respondent  mailed  a  written  notice  to 
each  of  the  indorsers,  properly  addressed 
and  mailed.  The  notice  informed  each  of 
the  Indorsers  of  the  dishonor  by  nonpayment 
and  of  respondent's  declaration  of  the  whole 
sum  being  due,  and  demanded  payment  On 
December  6, 1920,  this  action  was  commenced. 
The  Benjamins  had  resided  at  Sedro-Wooley 
In  this  state  from  about  February,  1920,  to 
December  6,  1920,  and  respondent!  did  not 
know,  and  could  not  find  their  place  of  resi- 
dence during  that  time,  but  did  know  that 
they  did  not  reside  In  Seattle.  It  is  thus 
established  that  the  change  of  residence  of 
the  makers  occurred  after  appellants  became 
Indorsers  and  respondent  the  holder  of  the 
note. 

Our  Uniform  Negotiable  Instruments  Act 
provides  (section  3473,  Rem.  Code),  as  fol- 
lows: 
"Presentment  for  payment  is  dispensed  with 
"1.  Where  after  the  exerdse  of  reasonable 
diligence  presentment  as  required  by  this  act 
cannot  be  made." 

The  lower  court  expressly  found  "that 
after  due  diligence  the  plaintiff  could  not 
make  presentment  of  the  note  to  the  makers." 
Under  our  statute  and  under  the  finding  of 
fact  above  quoted,  there  la  no  doubt  that 
presentment  to  the  makers,  under  the  facts 
shown,  was  excused. 

[2]  It  is  a  general  rule  that  when  a  note 
Is  dated  at  a  place  and  payable  generally 
without  any  particular  place  being  designat- 
ed as  the  place  of  payment,  In  order  to 
charge  the  Indorsers  the  note  must  be  pre- 
sented and  payment  asked  at  the  place  of 
business  of  the  maker.  If  he  has  one  at  the 
place  where  the  note  Is  dated  and  payaple, 
and  If  he  has  no  place  of  business  then  at 
his  residence,  and  If  he  have  neither  place  of 
business  nor  residence,  then  if  the  bolder 
of  the  note  is  at  the  place  where  It  is  In  gen- 
eral made  payable,  on  the  day  of  payment, 
with  the  note,  ready  to  receive  payment,  it 
Is  sufficient  to  constitute  a  presentment  and 
demand.  Meyer  t.  Hibsher,  47  N.  Y.  270; 
Daniel,  Negotiable  Instruments,  {  640.  The 
law  requires  no  useless  ceremony,  and  the 
fact  of  the  absence  of  the  party  ftom  the 


place  of  payment  would  dispense  with  the 
necessity  of  going  where  he  could  not  be 
found. 

[t]  The  only  remaining  question  Is  wheth- 
er the  notice  of  dishonor  given  by  respond- 
ent and  mailed  to  appellants  on  December 
2,  1920,  was  sufficient  to  hold  appellants  as 
indorsers  for  the  full  amount  of  principal 
and  Interest  of  the  note,  which  would  not 
have  matured  until  September  23,  1922,  but 
for  the  default  in  the  payment  of  Interest 
by  the  makers. 

No  point  is  made  that  the  notice  itself  was 
not  sufficient  It  Is  only  contended  that  re- 
spondent had  not  the  right,  long  after  Sep- 
tember 23,  1920,  and  on  December  2,  1920, 
to  mall  a  notice  to  appellants  In  another 
city,' declaring  the  whole  sum  of  the  note  due, 
and  only  four  days  thereafter  bring  suit 
against  appellants  as  Indorsers  for  the  whole 
sum. 

During  the  time  elapsing  from  September 
23,  1920,  to  December  1,  1920,  the  evidence 
shows  that  respondent  was  exercising  great 
diligence  to  ascertain  the  whereabouts  of 
the  makers  of  the  note.  Seventy  days  is 
not  an  unreasonable  lapse  of  time  In  which 
to  exercise  the  option  to  declare  the  whole 
note  due  and  payable  and  charge  the  In- 
dorsers therewith  under  such  circumstances 
as  shown  In  this  case.  The  manner  of  giv- 
ing notice  complies  with  sections  3494,  3495, 
and  3496  Rem.  Code,  and  section  3475|  Rein. 
Code,  provides  that — 

"Subject  to  the  provisions  of  this  act,  when 
the  instrument  is  dishonored  by  nonpayment, 
an  immediate  right  *  *  *  to  all  parties  sec- 
ondarily liable  thereon  accrues  to  the  holder." 

The  findings  and  judgment  are  correct 
Affirmed. 

PARKER,  0.  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVEY,  JJ.,  concur. 


0231  Waab.  S» 
SHIPLEY  et  ax.  v.  NELSON.     (No.   17069.) 

(Supreme  Court  of  Washington.    July  15, 
1922.) 

1.  Neolloence  «=>II9(4)  —  Proof  confined  to- 
speoiflc  negllgenoe  aiieged. 

Where  there  is  a  general  allegation  of  neg- 
ligence in  a  complaint,  followed  by  a  specifi- 
cation of  the  acts  of  negligence  complained  of, 
or  where  negligence  is  specifically  set  oat  with- 
out any  general  allegation,  the  evidence  must 
be  confined  to  the  specific  issue  ao  presented  ia 
the  pleadings. 

2.  Hlohways  «=»I84(4)  —  Complalat  against 
driver  of  automobile  held  to  raise  Issue  of 
negiigeat  failure  to  sound  statutory  signals 
so  as  to  Justify  an  Instniotion  submittini 
such  Issue. 

A  complaint  alleging  that  defendant  driv- 
ing an  automobile  at  a  high  and  reckless  rate 
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of  speed,  bo  carelessly  and  negUgentlj  operat- 
ed it  as  to  injare  plaintiff,  does  not  allege  the 
reckless  rate  of  speed  as  the  spedflc  negli- 
gence, bat  also  alleges,  in  addition,  to  the  reck- 
less speed,  negligent  operation,  which  would 
justify  an  instruction  submitting  to  the  jury 
the  negligent  failure  to  sound  the  signals  re- 
quired by  statute. 

3.  Highways  «=»I84(4)— Evidence  held  not  to 

authorize  Instruction  on  failure  of  automobll- 

M  to  sound  horn. 

Where    witnesses   for    defendant    testified 

that  he  sounded  the  proper  signals  on  his  horn 

when  his  automobile  was  overtaking  plaintiff, 

who  was  riding  a  bicycle,  and  plaintiff's  only 

testimony  contradicting  it  was  that  he  heard 

something  just  before  he  was  struck,  but  did 

not  know  what  it  was,  there  was  no  evidence 

to  support  an  instruction  submitting  to  the  jury 

negligent  failure  to  sound  the  horn. 

Department  2. 

Appeal  from  Superior  Court,  King  County  j 
Mitchell  GUliam,  Judge. 

Action  by  Irwin  S.  Shipley  and  wife 
against  N.  P.  Nelson.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded. 

Morris  B.  Sachs,  of  Seattle,  for  appellant. 

Coleman  &  Fogart^,  of  Everett,  for  re- 
spondents. 

MACKINTOSH,  J.  The  complaint  lo  this 
Action  alleged  that — 

"The  defendant,  N.  P.  Nelson,  also  traveling 
■outh,  driving  an  automobile  at  a  high  and  reck- 
less rate  of  speed  and  going  uphill,  in  broad 
daylight,  so  carelessly,  negligently  and  reckless- 
ly managed  and  operated  said  automobile  that 
the  same  was  driven  over  and  upon  the  plain- 
tiff, Irwin  S.  Shipley,"  tiiereby  injuring  Ship- 
ley. 

The  trial  of  the  case  resulted  In  a  verdict 
in  favor  of  the  plaintlfC,  from  which  the 
defendant  has  appealed. 

A  reading  of  the  testimony  in  the  case  dis- 
closes Buffldent  evidence  to  Justify  the  trial 
court's  refusal  to  grant  defendant's  motion 
to  dismiss  the  action  at  the  close  of  the 
plaintlSs'  case,  and  also  Its  den'ial  of  the  de- 
fendant's motion  for  judgment  notwithstand- 
ing the  verdict 

Among  other  instructions  which  the  court 
gave  the  jury  was  the  following: 

"It  is  proper,  I  think,  in  this  connection  to 
instruct  you  upon  another  provision  of  the  law, 
which  requires  any  one  using  a  motor  vehicle 
upon  the  public  roads  or  highways  to  be  equip- 
ped with  a  proper  bell,  born  or  other  signal 
device  in  order  to  warn  a  person  in  case  of 
danger.  The  complaint  In  this  case  does  not 
specify  that  as  one  of  the  grounds  of  negli- 
gence, but  it  is  a  proper  matter  to  be  taken 
into  consideration  in  determining  whether  or 
not  the  defendant  in  this  case  used  the  proper 
care  in  approaching  the  plaintiff  and  his  bicycle 


when  he  was  approaching  him  on  the  highway; 
80  that,  if  you  find  from  a  preponderance  of 
the  evidence  that  under  the  circumstances  of 
this  particular  case  it  would  have  been  proper 
or  reasonable  for  the  defendant  to  give  warn- 
ing of  his  approach  in  order  to  avoid  the  injury 
or  danger  to  the  plaintiff,-  then  it  would  be  his 
duty  to  give  such  warning  as  to  notify  the 
plaintiff  of  his  approach,  and  if  he  failed  to 
do  that  it  would  be  a  lack  of  reasonable  care 
in  the  operation  of  his  machine." 

[1,2]  The  giving  of  this  instruction  is  as- 
signed as  error  for  the  reason,  as  argued, 
that  the  allegation  of  negligence  pleaded  by 
the  plaintiff  was  specific,  and  referred  only 
to  "high  and  reckless  rate  of  speed."  While 
It  is  true  that,  as  we  have  held  in  Albin  v. 
Seattle  Electric  Co.,  40  Wash.  67,  82  Pac. 
145,  and  Ennls  v.  Banks,  88  Wash.  237,  152 
Pac.  1037,  and  Eddy  v.  Spelger  &  Hurlbut 
(Wash.)  201  Pac.  898,  where  there  is  a  gen- 
eral allegation  of  negligence  In  a  complaint 
which  is  followed  by  a  specification  of  the 
acts  of  ne^Igence  complained  of,  or  where 
negligence  is  specifically  set  out  without  any 
general  allegation,  the  evidence  must  be  con- 
fined to  the  specific  issue  so  presented  in  the 
pleadings  In.  the  absence  of  any  amendment, 
yet  as  we  read  the  allegation  of  negligence 
here  we  cannot  agree  with  the  plaintiffs'  con- 
tention, for  the  complaint  seems  to  all<>ge,  in 
addition  to  the  high  and  reckless  rate  of 
speed,  the  careless,  negligent,  and  reckless 
management  and  operation  of  the  automo- 
bile, which  would  justify  the  court  in  sub- 
mitting to  the  jury  the  question  of  whether 
the  defendant  was  negligent  under  the  gen- 
eral provisions  of  the  statnte  providios  that 
a  person  shall  drive  in  a  careful  and  prndent 
manner,  and  not  at  a  greater  rate  of  speed 
than  is  reasonaMe  and  proper  and  with  due 
regard  to  the  traffic  and  use  of  the  road  by 
others. 

[3]  The  instruction  complained  of,  how- 
ever, is  Improper,  for  the  reason  that  there 
was  no  testimony  In  the  case  to  the  point 
that  the  automobile  was  not  properly  equip- 
ped with  sounding  apparatus,  or  that  this 
had  not  been  used,  and  that  no  warning  had 
been  given.  Several  witnesses  for  the  de- 
fendant testified  that  proper  warning  signals 
were  given,  and  the  only  testimony  on  this 
point  by  the  plaintiff  was  the  following,  from 
his  cross-examination. 

"Q.  And  as  I  understood  your  testimony  on 
the  direct  examination  you  say  that  you  heard 
a  noise  behind  you?  A.  I  heard  something 
just  before  I  was  struck. 

"Q.  Now  what  was  that?  A.  That  I  couldn't 
teU. 

"Q.  Was  it  a  horn  honking?  A.  I  couldn't 
swear  to  that  I  beard  something,  and  seems 
like  it  came  just  like  that  (indicating),  and  I 
was  hit." 

This  evidence  was  not  sufficient  to  submit 
this  phase  of  negligence  to  the  jury. 
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A  motion  was  made  for  new  trial  on  the 
groond  of  the  misconduct  of  the  jury.  It  Is 
onnecessary  to  discuss  this  assignment  of 
error  to  any  extent,  for  although  the  new 
trial  Bhould  have  been  granted  on  account  of 
this  misconduct.  It  Is  a  matter  which  will 
not  arise  on  a  retrial  of  the  case. 

The  erroneous  instruction  and  the  mlscon-. 
duct  of  the  Joiy  entitle  the  appellant  to  a 
new  trial. 

Jndgment  reversed,  and  cause  remanded. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
and  HO  VET,  33^  concur. 


(m  Wash.  sai> 

HENNING  V.  ANDERSON  at  at.    (N«.  17256.) 

(Supreme  Conrt  of  Washington.    July  15, 
VKO.) 

1.  Husband  and  wife  «=a(268(5)  —  Note  glvea 
for  the  bsneflt  of  a  oorporatloa  In  whloli  oom- 
munlty  is  stockholder  Is  a  oomniunity  obliga- 
tion. 

A  note  given  by  a  married  men  for  the  ben- 
efit of  a  corporation  in  whidi  he  is  a  stockhold- 
er is  a  community  obligation  if  the  corporate 
stock  is  the  property  of  the  eommnnity. 

2.  Husband  and  wife  <8=>268(l)^Absoaoe  of 
proflt  to  community  Is  not  material  In  de- 
termining eommuilty  liability. 

The  fact  that  no  profit  to  the  community 
resulted  from  a  transaction  is  immaterial  in 
determining  whether  an  obligation  was  a  com- 
munity obUgation,  die  test  being  whether  the 
transaction  was  carried  on  for  the  benefit  of 
the  community. 

3.  Husband  and  wife  «=s>268(5)— Note  to  man- 
ager of  eorporaUon  In  whloh  oommunlty  was 
stockholder  held  oommunlty  obligation. 

Where  a  married  man  executed  a  note  pay- 
able to  the  manager  of  the  corporation  in  which 
the  community  owned  stock  for  the  benefit 
of  the  corporation,  the  note  became  a  communi- 
ty obligation,  regardless  of  the  tact  that  it  was 
not  executed  directly  to  the  corporation,  and 
that  the  manager  to  whom  it  was  made  payable 
subsequently  absconded  with  the  proceeds  real- 
ized by  pledge  of  the  note. 

Department  1. 

Appeal  fr«»n  Superior  Oourt,  Pierce  Ck>iui- 
ty;  Wm.  I>.  Aakren,  Judge. 
•Action  by  W.  J.  Hennlng  against  Q.  J. 
Anderson  and  wife  and  others.  Judgment 
for  plaintiff,  and  defendant  Anderson  and 
wife  appeal.    Affirmed. 

J.  W.  A.  Nichols,  of  Tacoma,  for  appellants. 

J.  Chas.  Dennis  and  John  M.  Coffee,  both 
of  Tacoma,  for  respondent. 

FULLEKTON,  J.  In  the  early  part  of  the 
year  1J>21  one  J.  0.  Steward  was  the  presi- 
dent and  manager  at  a  corporation  known 


as  the  Steward  Food  Products  Company. 
The  appellant  G.  J.  Anderson  was  a  stock- 
holder in  the  corporation,  holding  shares  of 
the  par  valne  of  f500,  which  was  the  oom- 
munlty property  of  himself  and  hla  wlfoi 
In  February  of  the  year  named  Steward 
r^resented  to  Anderson,  and  to  others  of 
the  stockholders  in  the  corporation,  that  the 
corporation  had  many  orders  for  Its  products 
which  it  could  not  fill  for  want  of  ready 
money,  and  that  it  was  necessary  to  raise 
money  for  that  purpose.  Thereupon  Ander- 
son, together  with  two  others  of  the  stock- 
holders, executed  and  delivered  to  Steward 
their  promissory  note,  wherein  they  promised 
and  agreed  to  pay  to  Steward  $3,000,  with 
Interest  at  8  per  cent,  per  annum,  three 
months  after  the  date  of  the  note.  The  note 
bore  dato  of  February  1, 1921.  On  Febmary 
23,  1021,  Steward  borrowed  from  the  le- 
Qwndent,  Hennlng,  |1,100,  giving  his  own 
promlaaory  note  therefor,  indorsing  and  de- 
livering to  the  respondent  the  first-mentloiied 
note  as  secnrity.  Steward  did  not  apply  the 
money  so  borrowed  to  the  uses  of  the  corpo- 
ration, bat  seems  to  have  absconded  with 
this  and  other  monejrs  raised  in  a  similar 
manner.  Steward's  note  was  not  paid  at' 
Its  maturity,  and  the  respondoit  thereafter 
brought  this  action  against  the  makers  of 
the  security  note,  together  with  their  wives, 
claiming  the  obligation  to  be  the  obUgation 
of  the  several  makers,  and  the  community 
obligation  of  the  several  communltleB  com- 
posed of  the  makers  and  th^  wives.  He 
sought,  however,  to  recover  only  the  amount 
of  his  loan  to  Steward.  Anderson  and  wife 
alone  defended.  They  did  not  dispute  the 
liability  of  Anderson  upon  the  note,  but  con- 
tended that  the  liability  was  his  separate 
obligation,  not  an  obligation  of  the  commu- 
nity. The  trial  court  ruled  against  the  con- 
tention, and  entered  a  Judgment  for  the 
amount  claimed  to  be  dne  against  Anderson 
as  an  individual  and  against  him  and  his 
wife  as  a  community.  From  that  part  of 
the  Judgment  holding  the  obligation  to  be  a 
community  obligation  Anderson  and  wife 
appeaL 

[1]  This  court  has  repeatedly  held  that  a 
note  given,  or  an  obligation  Incurred,  by  a 
married  man  for  the  benefit  of  a  corpora- 
tion in  which  he  is  a  stodcholder  is  a  com- 
munity obligation  if  the  corporate  stock  in 
the  property  of  the  community.  Horton  v. 
Donohoe-Kelly  Banking  Co.,  15  Wash.  399, 
46  Pac.  409,  47  Paa  436 ;  Allen  v.  Chambers, 
22  Wasb.  801,  60  Pac.  1128 ;  Shuey  v.  Adair. 
24  Wash.  378,  64  Pac.  636;  Floding  v.  Den- 
holm,  40  Wash.  463,  82  Pac.  738;  Bird  v. 
Steele,  74  Wash.  6S,  132  Pac.  724;  WiUiams 
V.  Hitchcock,  86  Wash.  636,  150  Pac.  U43. 

[2]  We  have  also  held  that  the  fact  that 
no  iwoflt  to  the  community  resulted  from  Qie 
transaction  is  immaterial;  that  tbo  teat  is: 
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Was  the  transaction  carried  on  for  the  bene- 
fit of  the  community?  Clumpner  y.  Spokane- 
Columbia  B.  B.  ft  N.  Co.,  79  Wash.  278,  140 
Pac.  365. 

[S]  These  prlndplea,  whoi  applied  to  the 
facts  In  the  present  case,  it  seems  to  ns,  con- 
clude the  question  against  the  ai^ellants. 
It  Is  not  material  that  the  note  of  the  ap- 
pellants was  given  to  Steward  instead  of 
the  corporation,  nor  is  It  material  that  the 
respondent's  loan  was  made  directly  to 
Steward.  The  controlling  circumstance  is 
found  in  the  answer  to  the  inquiry:  For 
whose  benefit  did  the  aroeUant  Anderson 
execute  the  note?  His  own  testimony  all  but 
conclusively  shows  that  he  executed  the  note 
few  the  purpose  of  aiding  the  corporation  in 
the  prosecution  of  its  business,  and  that  he 
was  induced  so  to  do  because  of  the  fact  that 
he  was  a  stockholder  therein,  and  believed 
that  it  would  result  to  the  benefit  of  the  cor- 
poration, and  thus,  inddently,  to  the  benefit 
of  the  community  composed  of  himself  and 
wife.  Undoubtedly  he  was  deceived  because 
of  the  rascality  of  the  man  whom  he  trusted, 
but  this  fact  does  not  change  the  nature  of 
the  transaction;  it  does  not  change  a  com- 
munity obligation  into  a  separate  one. 

The  judgment  is  aflSrmed. 


PARKER,  G.  J.,  and  MITCHELL,  TOL- 
MAN,  and  BRIDGES,  33.,  concur. 


(120  Waab.  S87) 
8ITT0N  V. 


KEITH  et  al.     (No.   16994.) 
Joly  U, 


(Supreme  C!onrt  of  Washington. 
1922.) 

Sales  «=>3IS(I)— Seller  breadiiio  conditional 
sale  oontract  not  entitled  to  retaiie  piano. 
Where  plaintiff's  predecessor  in  interest 
contracted  to  sell  defendant  a  specified  piano, 
and  to  furnish  the  use  of  another  piano  until 
the  one  sold  was  delivered,  plaintiff  is  not  en- 
titled to  retake  the  substituted  piano  until  de- 
livery of  the  piano  sold  or  tender  back  of  the 
consideration  paid. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Calvin  S.  Hall,  Judge. 

Replevin  by  H.  W.  Sltton,  trustee  in  bank- 
ruptcy for  the  Eilers  Music  House,  against 
Wm.  C.  Keith  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

James  R.  Chambers,  of  Seattle,  for  ap- 
pellant. 

Carroll  B.  Graves,  of  Seattle,  for  respond- 
ents. 

TOLKAN,  J.  This  is  an  action  in  replevin 
brought  to  recover  possession  of  a  piano  sDld 
on  a  conditional  sale  contract.    From  a  Judg- 
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ment  denying  the  relief  sought,  and  dlBmiss- 
ing  the  action,  the  plaintifT  has  appealed. 

We  are  convinced  by  an  examination  of  the 
record  that  the  evidence  there  appearing  Jus- 
tifies and  supports  the  following  findings  of 
fact  made  by  the  trial  court: 


'  IV.  That  on  the  22d  day  of  December,  1911, 
the  defendant  Wm.  C.  Keith  entered  into  a  con- 
ditional contract  to  purchase  from  Eilers  Mu- 
sic House  one  Chickering  piano  at  the  agreed 
price  of  $820,  upon  which  contract  said  defend- 
ant then  and  there  paid  the  sum  of  $25  in  cash 
and  delivered  in  exchange  another  piano  at  the 
agreed  price  of  $220,  and  the  balance  of  the 
purchase  price  was  to  be  paid  at  the  rate  of 
?25  per  month  on  the  Ist  day  of  each  and 
every  month,  commenting  February  1,  1912, 
and  the  deferred  payments  to  bear  interest; 
that  the  original  purchase  contract  was  not  in- 
troduced in  evidence,  and  the  rate  of  interest 
which  the  deferred  payments  were  to  bear  and 
the  number  and  style  of  the  piano  are  uncer- 
tain, since  the  complaint  alleges  that  the  inter- 
est rate  was  to  be  at  8  per  cent.,  whereas  the 
copy  of  the  contract  annexed  to  the  complaint 
provides  that  interest  should  be  at  the  rate  of 
10  per  cent,  per  annum,  and  the  number  and 
style  of  the  piano  as  testified  to  by  the  witness- 
es for  the  plaintiff  are  not  the  same  as  testified 
to  by  the  witnesses  for  defendants;  but  what- 
ever the  contract  may  have  been,  the  same  was 
modified  by  a  subsequent  written  contract  en- 
tered into  between  the  parties,  bearing  date 
December  22,  1911,  whereby  the  said  Eilers 
Music  House  agreed  to  furnish  a  style  W 
Chickering  Grand  piano,  not  bearing  any  num- 
ber, on  special  order  from  the  factory,  accord- 
ing to  the  specifications  then  and  there  stated 
in  said  modifying  contract,  the  purdiase  price 
and  the  times  of  payment  remaining  nnmo(hfied, 
and  the  payments  hereinbefore  mentioned  being 
allowed  to  apply  upon  said  modifying  contract 
for  the  purchase  of  a  piano  to  be  furnished  on 
special  factory  order,  and  according  to  specifica- 
tions stipulated  for  by  the  defendant  Keith. 

"V.  That  the  piano  contracted  to  be  sold  by 
the  original  purchase  and  sale  contract,  with- 
out regard  to  the  style  and  number  testified  to 
by  the  different  witnesses,  was  never  delivered 
by  Eilers  Mnslc  House  to  the  defendant  Keith, 
nor  did  the  Eilers  Music  House  ever  deliver  any 
piano  to  the  defendant  Keith  under  the  modify- 
ing contract,  and  no  piano  was  ever  delivered 
to  the  defendant  Keith  by  Eilers  Music  House 
either  under  any  original  sales  contract  or  un- 
der the  modified  contract. 

"VI.  That  after  entering  into  the  modified 
written  contract  it  was  mutually  and  orally 
agreed  that,  pending  the  furnishing  and  deliv- 
ery of  the  piano  to  be  made  and  furnished  upon 
the  special  order  and  specifications  aforesaid, 
said  Eilers  Music  House  would  deUver  to  the 
defendant  Keith  a  piano  for  his  use  to  be  held 
by  liim  until  the  piano  provided  for  by  the 
modifying  contract  would  have  been  made,  fur- 
nished, and  delivered.  That  pursuant  to  said 
oral  understanding  and  agreement  EUlers  Mu- 
sic House  did  deliver  to  said  defendant  Keith 
a  piano  to  be  held  by  him  until  delivery  of  the 
piano  contracted  for,  and  subsequently  said 
piano   was   redelivered    to   the    Eilers   Music 
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House  and  a  further  piano '  furnished  the  de- 
fendant Keith  to  be  held  by  him  under  the  same 
terms  as  the  first  pianb  placed  in  liis  posses- 
sion. That  the  piano  last-mentioned  is  the 
only  piano  furnished  by  the  Bilers  Music  House 
to  the  defendant  and  which  was  in  possession 
of  the  defendant  Keith  at  the  time  of  the  com- 
mencement of  this  action,  and  the  piano  is  not 
the  piano  described  in  the  complaint  or  men- 
tioned in  the  purported  contract  in  said  com- 
plaint and  the  testimony  of  the  plaintiff's  wit- 
nesses, nor  is  it  the  piano  ordered  under  the 
modified  contract  aforesaid. 

"VII.  That  after  the  execution  of  the  modi- 
fied contract  aforesaid  the  defendant  Keith,  re- 
lying upon  the  modified  agreement  aforesaid, 
made  payments  thereunder  until  he  had  paid 
to  the  said  Eilers  Music  House,  including  the 
initial  payment,  the  sum  of  $495  principal  and 
150  interest;  and  the  said  Eilers  Music  House 
failed  and  refused  to  deliver  the  piano  and  its 
equipment  as  ordered  and  specified  in  the  modi- 
fied agreement,  and  the  said  defendant  Keith 
thereupon  refused  to  make  any  further  pay- 
ments until  and  unless  the  piano  called  for  by 
the  modified  contract  of  purchase  should  be  de- 
livered to  him,  and  that  the  piano  now  held  by 
the  said  Keith  was  not  sold  or  deUvered  to  him 
under  any  contract  of  purdiase  or  of  sale,  but 
was  delivered  to  him  solely  to  be  held  until  the 
piano  purchased  should  be  delivered;  that  the 
said  Keith  now  has  possession  of  said  piano 
under  the  oral  agreement  aforesaid,  and  not 
otherwise,  and  the  Eilers  Music  House,  or  the 
plaintiff  herein,  has  not  compUed  with  the  oral 
agreement  aforesaid  whereby  it  is  enUUed  to 
talte  possession  of  said  piano." 

It  Is  true  there  was  evidence  tending  to 
show,  and  it  is  vigorously  contended,  that 
the  second  and  last  piano  placed  in  the  pos- 
session of  respondenU  was,  or  was  intended 
to  be,  a  compliance  with  the  modified  con- 
tract, but  we  are  not  convinced  that  the 
trial  court  was  wrong,  or  disregarded  the 
weight  of  the  evidence  in  that  respect 

Since  we  cannot  find  that  the  evidence 
preponderates  against  the  findings,  it  re- 
mains only  to  determine  whether  the  right 
conclusions  were  reached  from  the  facta 
found. 

Notwithstanding  the  argument  that  repond- 
ents  have  had  the  use  of  the  piano  for  more 
than  10  years,  and  by  the  payment  of  a  little 
more  than  one-half  of  the  purchase  price  are, 
by  the  Judgment  below,  permitted  to  retain 
indefinitely,  and  virtually  become  the  own- 
ers of,  a  piano  worth  substantially  as  much 
as  the  piano  contracted  to  be  sold  to  them, 
we  think  the  Judgment  was  right.  If,  as 
found,  appellant's  predecessor  in  interest  con- 
tracted to  sell  and  deliver  a  certain  specified 
instrument,  and  to  furnish  the  use  of  another 
piano  until  the  one  sold  was  delivered  to  the 
purchaser,  then  the  r^nedy  was  at  all  times 
in  the  hands  of  the  seller.  By  complying 
with  its  contract  and  delivering  the  Instru- 
ment sold  it  would  immediately  become  en- 
titled to  the  return  of  the  substituted  in- 


strument, and  to  the  purchase  i>rice  in  ac- 
cordance with  the  terms  of  the  contract ;  but 
until  it  fulfilled  Its  part  of  the  contract  by 
such  delivery,  or,  if  that  were  impossible, 
placed  the  purchase:  in  status  quo  by  the 
return  or  tender  of  that  part  of  the  consider^ 
ation  which  had  been  paid,  it  was  not  en- 
titled to  retake  the  substituted  instrument. 
Finding  no  error,  the  Judgment  is  affirmed. 

PARKER,     C.     J.,     and     FULLERTON. 
MITCHELL,  and  BRIDGES.  33^  concur. 


(121  Wuh.  «0) 

OCHFEN  at  nx.  v.  KOMINSKY.    (No.  17206.) 

(Supreme  Court  of  Washington.    July  17, 
1922.) 

1.  Waters  and  water  eoiirsu  «=>I50— AtfverM 
user  to  create  prescriptive  right  to  maintaia 
draio  mutt  be  of  character  required  for  ao- 
quisltion  of  laud. 

Ordinarily  a  prescriptive  right  to  maintain 
a  ditch  to  drnin  land  through  adjoining  lands  in 
different  ownership  can  be  acquired  only  by  ad- 
verse user  of  the  character  required  for  the 
acquisition  of  land,  title  by  adverse  possession, 
and  the  use  must  be  adverse,  continuous,  and 
uninterrupted,  under  daim  of  right,  for  the 
statutory  period  of  10  years. 

2.  Waters  and  water  courses  «=al50>— Pr^ 
scrlptive  riglit  to  maintain  drain  and  adjoin- 
Ing  owner's  right  to  protect  against  outlaw 
surface  waters  distinguished. 

Where  a  prescriptive  right  exists  to  main- 
tain a  ditch  following  a  natural  swale  connect- 
ing various  swampy  places  and  draining  water 
onto  and  through  adjoining  lands,  and  an  ad- 
joining owner  objects  to  the  ditch  and  dams  it,  - 
the  question  of  the  prescriptive  right  to  cast 
surface  waters  by  means  of  an  artificial  ditch 
is  raised,  and  the  adjoining  owner  cannot  pre- 
vail in  contending  that  he  is  within  his  right 
because  protecting  his  land  against  outlaw  sur- 
face waters. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  Charles  Ochfen  and  wife  against 
Mike  Komlnsky.  From  a  decree  for  defend- 
ant, plaintiffs  appeal.  Reversed,  and  caae 
remanded,  with  instructions. 

E.  F.  Adams,  M.  S.  Lindsay  and  Gordon  ft 
Nolte,  all  of  Tacoma,  for  appellants. 

Louis  J.  Muscek,  of  Tacoma,  for  respond- 
ent 

BRIDOEIS,  J.  Each  the  plaintUfs  and  the 
defendant  own  160  acres  of  land  In  Pierce 
county.  The  defendant's  land  Joins  the 
plaintiffs'  on  the  west  The'  piaintifis'  land 
is,  generally  speaking,  a  little  higher  than 
that  of  the  defendant  There  is  a  atrip  of 
low,    swampy    land    commencing    near    the 
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easterly  portion  of  the  plaintiffs'  land,  and, 
continBlng  In  a  general  southwesterly  direc- 
tion, passing  Into  and  through  the  land  of 
the  defendant.  On  the  plaintiffs'  land  there 
are  three  or  four  swampy  tracts,  separated 
one  from  the  other  by  natural  barriers.  In 
1877  the  then  owner  of  the  land  now  belong- 
ing to  the  plaintiffs  constmcted  a  ditch  con- 
necting the  various  swampy  and  low  places 
of  that  land,  and  this  ditdi  was  carried 
across  a  part  of  the  land  now  owned  by  the 
defendant  The  purpose  of  this  ditch  was  to 
drain  the  low  and  fertile  lands  on  the  tract 
now  owned  by  the  plaintiffs  so  that  they 
could  be  put  under  cultivation.  This  ditch 
was  originally  dug  by  the  father  of  Mrs. 
Odifen,  who  inherited  the  land  from  him. 
At  all  times  since  it  was  made  the  plaintiffs 
and  their  predecessor  in  ownership  have  kept 
the  ditch  cleaned  out  so  that  it  would  be 
suitable  for  drainage.  In  a  general  way  it 
follows  the  natural  swale  in  the  land  in  ques- 
tion, but  It  also  serves  to  accelerate  and  in- 
crease the  flow  of  the  water  onto  and  through 
defendant's  land.  The  land  now  owned  by 
the  defendant  was  government  land  when 
this  ditch  was  dug,  and  for  some  years 
thereafter.  In  1889  it  was  entered  as  a 
homestead  and  patent  was  issued  thereto  in 
1895.  In  1917  the  deflendant  became  the 
owner  of  the  lower  160  acres,  and  in  1918 
constmcted  a  dam  in  the  ditch  at  a  point  on 
his  own  land  near  where  It  left  the  plain- 
tiffs' land  and  entered  his.  Up  to  this  time 
no  person  had  ever  interfered  with  the  ditch 
or  complained  of  its  maintenance   and  the 


dltc3i.  We  are  of  the  opinion  that  this  posi- 
tion must  be  sustained.  As  a  general  propo- 
sition, a  prescriptive  right  to  the  use  of 
waters  or  dltChes  such  as  is  Involved  here 
can  be  acquired  only  by  adverse  user  of  the 
character  which  Is  required  for  the  acquisi- 
tion of  the  title  to  land  by  adverse  posses- 
sion. To  acquire  a  prescriptive  right  there 
must  be  continuous,  uninterrupted,  and  ad- 
verse use,  under  claim  of  right,  for  at  least 
the  period  of  10  years.  In  the  case  of  Berry- 
man  V.  East  Hoquiam  Boom,  etc.  Co.,  68 
Wash.  657, 124  Pac.  130,  we  said: 

"  •  •  •  Where,  nnder  claim  of  right,  a  per- 
son OSes  snch  stream  openly  and  notoriously 
and  for  the  statutory  period  of  10  years,  a 
grant  of  the  owner's  consent  will  be  presumed. 
3  Kent's  Commentaries  (9th  Ed.)  574.  'If  the 
use  of  the  easement  for  20  years  is  nneKplained, 
it  will  be  presnmed  to  be  under  a  claim  of  right, 
and  adverse,  and  be  sufficient  to  establish  a 
title  by  prescription.  •  •  » '  Gould,  Waters 
(3d  Ed.)  p.  644.  In  this  state  the  statutory 
period  is  10  years.  Wasmnnd  v.  Harm,  36 
Wash.  170,  78  Pac.  777.  In  this  case  ifis  con- 
clusively shown  that  the  appellants  have  used 
the  stream  openly  and  notoriously  and  contin- 
uously for  more  than  10  years  prior  to  the 
time  this  action  was  brought,  and  that  this 
use  was  under  a  claim  of  right  which  was  a 
matter  of  public  record  in  the  office  of  the  sec- 
retary of  state.  •  •  •  It  is  therefore  clear 
that  defendants  have  acquired  an  easement  in 
the  plaintiffs'  premises  by  prescription." 

All  of  these  elements  are  present  in  this 
case.  There  are  some  authorities  which 
hold  that  a  prescriptive  right  cannot  be  initl- 


nse    to    which    it    was    put    The    plaintiffs  i  ^ted  on  public  lands,  even  after  they  have 
brought  this  suit  to  enjoin  the  defendant  j,een  entered  as  a  homestead,  and  that  the 

commencing  period  of  such  prescriptive  right 


from  maintaining  this  dam,  and  to  obtain  Its 
destruction,  and  also  for  damages  resulting 
to  their  crops  caused  by  the  back  waters  as 
a  result  of  the  maintenance  of  the  dam.  The 
defendant,  by  affirmative  answer,  claimed 
that  the  plaintiffs  had  no  right  to  cast  the 
surface  waters  from  their  land  onto  his  to 
bis  damage,  and  sought  to  enjoin  them  from 
ao  doing,  and  also  asked  damages  which  he 
had  already  received  because  of  the  waters 
flowing  through  the  dltCh  and  overflowing 
his  land  and  damaging  his  crops.  Although 
the  case  was  tried  as  one  in  equity,  the 
court  submitted  to  the  Jury  certain  ques- 
tions of  fact  and  entered  Its  Judgment  in 
favor  of  the  defendant,  awarding  him  dam- 
ages In  the  stun  of  $1,850,  and  enjoining  the 
plaintiffs  from  maintaining  the  ditch  or 
causing  any  of  the  surface  waters  from  their 
lands  to  run  through  the  same  onto  or 
through  the  land  of  the  defendant,  and  also 
adjudging  that  within  a  designated  period 
the  plaintiffs  should  fill  up  such  ditch  so  as 
to  prevent  the  flow  of  water  therein.  From 
this  Judgment  the  plaintiffs  have  appealed. 

[1]  Appellants  contend  that,  under  the 
facts  as  recited,  they  have  obtained,  by  lapse 
of  time,  a  prescriptive  right  to  maintain  this 


cannot  be  earlier  than  the  date  of  the  issu- 
ance of  the  patent.  There  are  cases,  how- 
ever, holding  to  the  contrary.  It  is  not 
necessary  for  us  to  decide  this  question  be- 
cause the  testimony  conclusively  shows  that 
this  ditch  was  constructed  many  years  be- 
fore this  land  was  patented  in  1895,  and  that 
in  that  year  the  ditch  was  on  the  land  in 
question  and  was  then  serving  and  has  con- 
tinued to  serve  the  purposes  of  its  construc- 
tion. More  than  15  years  elapsed  from  the 
date  of  the  issuance  of  the  patent  before  the 
respondent  built  the  dam  and  caused  the  ob- 
struction to  the  flow  of  the  water  in  the 
ditch.  Up  until  1918  the  ditch  was  main- 
tained In  the  same  manner  it  was  originally 
built,  and  during  all  that  period  was  used 
by  the  appellants  and  their  predecessor  in 
interest  for  the  purpose  of  draining  the  sur- 
face waters  from  their  land.  During  all 
those  years  this  use  was  open  and  adverse 
and  under  claim  of  right  and  without  any 
objection  or  protest  from  any  person.  These 
facts  unquestionably  give  the  appellants  a 
prescriptive  right  to  maintain  and  use  this 
ditch  in  the  way  it  has  in  the  past  been 
maintained  and  used.    It  follows  from  this 


Digitized  by 


Google 


1052 


207  PAOiriO  BBPOBTER 


(Waah. 


condusloB  that  the  respondent  had  no  right 
to  obstruct  the  flow  of  the  water  in  the  ditch 
by  placing  a  dam  there  or  in  any  other 
manner.  Railway  Co.  v.  Mossman,  90  Tenn. 
167,  16  S.  W.  64,  25  Am.  St  Bep.  670;  Fam- 
ham  on  Waters,  vol.  2,  p.  1735  et  seq. 

[2]  The  respondent  contends  that  this 
ditch  carries  off  surface  waters  whiclt,  under 
the  decisions  of  this  court,  are  outlaw  wa- 
ters, and  that  the  owner  of  the  land  lias  a 
right  to  protect  himself  against  such  wa- 
ters. We  have  so  held  in  a  number  of  cases. 
We  have  also  held  that  an  upper  landowner 
has  no  right  to  dig  a  ditch  by  means  of 
which  he  seelcs  to  rid  himself  of  surface  wa- 
ters on  his  land  by  casting  them  on  the  land 
of  bis  neighbor.  Wood  v.  Tacoma,  66  Wash. 
266,  110  Pac.  859;  Morton  T.  Hines,  112 
Wash.  612,  192  Pac.  1016;  Whiteside  T.  Ben- 
ton County,  114  Wash.  463,  195  Pac.  619. 
Other  decisions  of  this  court  will  be  found 
dted  In  the  last-mentioned  case.  But  those 
cases  are  not  in  point  here.  We  have  not 
before  us  the  question  of  the  rights  of  re- 
spective parties  concerning  outlaw  or  surface 
waters,  but  we  have  the  question  of  the  pre- 
scriptive right  of  an  owner  of  upper  land  to 
cast  such  surface  water,  by  means  of  arti- 
ficial ditches,  onto  the  land  of  his  neighbor. 

The  respondent  is  not  entitled  to  any  re- 
lief in  this  action.  Appellants  are  entitled 
to  a  decree  enjoining  the  respondent,  bis 
servants,  agents,  and  employees,  from  inter- 
fering with  the  ditch  in  question,  and  re- 
quiring respondent  to  abate  the  obstruction 
which  he  has  placed  in  the  ditch,  and  appel- 
lants are  also  entitled  to  recover  of  the  re- 
spondent such  damages  as  they  have  shown. 
We  are  satisfied  that  the  trial  court  is  in  a 
much  l>etter  position  that  we  to  determine 
what,  if  any,  amount  appellants  are  entitled 
to  recover  as  damages.  The  decree  Is  re- 
versed, and  the  case  remanded  with  instruc- 
tions to  the  trial  court  to  fix  the  amount  of 
appellants'  recovery  for  damages,  and  to  en- 
ter R  decree  in  their  favor  in  accordance 
with  this  opinion. 

PARKEB,  O.  J.,  and  PDLLEBTON, 
MITCHELL,  and  TOLMAN,  JJ,  concur. 


(120  Wash.  559) 

STATE  V.  LARSON.    (No.  17204.) 

(Supreme  Court  of  Washington.    June  26, 
1022.) 

Indictment    and    information    @=3t25(20)— In- 
formation   charging    defendant    received    and 
consented  to  and  oonnived  at  receiving  de- 
posits by  bank  when  Insolvent  is  not  dnplici- 
tou». 
An   information  drawn  under   Rem.   Code 
1015,  i  2640,  charging  that  defendant,  as  pres- 
ident of  a  bank,  did  receive,  consent  to,  and 


connive  at  the  receipt  of  a  deposit  knowing  tlw 
bank  to  be  insolvent,  did  not  dtarge  more  tlum 
one  offense  contrary  to  Bern.  (3ode  1915,  |  2068, 
in  view  of  the  rule  tliat,  where  the  atatote  pre- 
scribes that,  if  a  crime  may  be  committed  in 
one  of  several  ways,  using  the  disjunctive,  an 
information  charging  the  crime  to  have  been 
committed  in  all  of  those  ways,  nsing  the  con- 
junctive, charges  but  a  single  offense. 

Department  1. 

Appeal  from  Superior  CJourt,  Pierce  Coun- 
ty;   Wm.  D.  Askren,  Judge. 

O.  S.  Larson  was  charged  by  Information 
with  receiving  deposits  in  a  bank  when  he 
luew  it  was  insolvent,  A  demurrer  to  the 
information  was  sustained,  and  the  State 
appeals.  Reversed  and  remanded,  with  in- 
structions to  overrule  the  demurrer. 

See,  also,  204  Pac.  1041. 

J.  W.  Selden  and  J.  A.  Sorley,  both  of  Ta- 
coma, for  the  State. 

Tucker  &  Hyland,  of  Seattle,  and  Hayden, 
Langhorne  &  Metzger,  of  Tacoma,  for  re- 
spondent. 

MITCHELL,  J.  An  Information  was  filed 
in  the  superior  court  charging  O.  S.  Larson 
substantially  as  follows:  That  on  or  about 
January  15,  1921,  he  was  president  and  one 
of  the  directors  of  the  Scandinavian-Ameri- 
can Bank  of  Tacoma,  a  corporation  engaged 
in  a  general  banking  business,  and  as  such 
president  he  personally  conducted  the  gen- 
eral management  of  the  bank,  and  did  then 
and  there,  as  such  president,  accept,  receive, 
consent  to,  and  connive  at  the  reception  of 
a  certain  deposit  of  $1,409  from  George  Cliap- 
man  by  his  agent,  W.  H.  Reed;  that  the 
money  so  deposited  was  lawful  money  of  the 
United  States,  and  that  the  defendant  then 
and  there  knew,  and  had  good  reason  to  be* 
Ueve,  that  the  iMtnk  was  at  that  time  unsafe 
and  insolvent 

Upon  arraignment  the  defendant  demurred 
to  the  information  on  the  grounds :  (1)  That 
It  did  not  substantially  conform  to  the  re- 
quirement of  section  2059,  Rem.  Code  1915, 
which  provides  that  the  "information  must 
charge  but  one  crime,  and  in  one  form  only" ; 
(2)  that  more  than  one  crime  is  charged; 
and  (3)  that  the  facts  set  forth  in  the  in- 
formation do  not  constitute  a  crime.  The 
demurrer  was  sustained.  The  state,  electing 
to  stand  upon  the  information  as  drawn,  has 
appealed  from  the  judgment  dismissing  the 
action. 

It  appears  that  the  information  Is  fonndM 
on  section  388,  chapter  429,  Laws  1909,  com- 
monly known  as  the  Criminal  Code  (sectioa 
2640,  Rem.  Code  1915).  Tbe  section  pcovidea 
against  one  "who  shall  accept  or  receive 
*  *  *  any  deposit  or  who  siiall  conaoit 
thereto  or  connive  thereat";  and,  because 
section  81,  chapter  80,  Laws  of  1917,  in  deal- 


^s»For  other  case*  see  same  topic  and  KBT-NUMBER  in  alt  Key-Numbered  Digest!  and  Indexes 
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tag  with  tbe  same  subject-matter,  omits  the 
words  "or  who  shall  consent  thereto  or  oon- 
nive  thereat,"  and  becanse  these  worcis  are 
,  used  in  the  information,  considerable  argn- 
ment  has  been  Indulged  in  by  both  parties  as 
to  whether  or  not  the  act  of  1917  has  by 
implication  repealed  the  former  law  (section 
2640,  Rem.  Code  1915).  But,  since  the  in- 
formation states  a  cause  of  action  imder 
either  of  the  statutes,  wci  do  not  feel  called 
upon,  in  considering  the  general  demurrer, 
to  decide  this  feature  of  the  controversy; 
that  is,  whether  or  not  the  later  act  repeals 
the  former  by  implication.  Nor  is  a  deci- 
sion thereon  necessary  for  the  disposition  of 
the  other  causes  of  demurrer,  according  (b 
the  conclusion  we  have  reached  thereon. 

However,  it  is  contended  by  the  respond- 
ent that,  if  it  be  assumed  section  2640,  Rem. 
Code  1915,  has  not  been  repealed,  the  infor- 
mation is  bad  for  duplicity;  that  is,  because 
it  is  charged  that  the  respondent,  as  presi- 
dent of  the  bank,  did .  accept,  receive,  con- 
sent to,  and  connive  at  the  receipt  of  the 
deposit,  he  is  thereby  accused  of  more  than 
one  crime.  Attention  is  called  by  tbe  re- 
spondent to  the  cases  of  State  v.  Dodd,  84 
Wash.  436,  147  Pac.  9,  and  Todd  v.  State,  89 
Tex.  Cr.  R.  99,  229  S.  W.  515,  in  support  of 
that  contention.  An  examination  of  those 
cases  shows  that  in  each  the  defendant  was 
accused  of  two  or  more  transactions,  each 
of  which  constituted  a  completed  crime,  and 
each  of  which  had  no  readily  perceived  'con- 
nection with  the  other  transaction  or  trans- 
actions with  which  the  defendant  was 
charged.  If  the  statute  on  which  this  case 
rests  provided  that  one  should  not  accept  or 
receive  a  deposit,  and  further  provided  that 
one  should  not  solicit  a  deposit,  whether  it 
was  received  by  the  banlf  or  not,  an  informa- 
tion charging  all  of  such  things  would  be 
vulnerable  to  the  claim  of  duplicity.  It 
would  charge  more  than  one  crime,  each  of 
which  would  consist  of  different  elements. 
It  is  not  so  in  this  case.  The  statute  covers 
but  one  crime.  Different  states  have  more 
or  less  different  statutes  upon  this  subject, 
but,  "as  a  general  rule,  there  are  in  common 
with  all  statutes  three  elements  necessary  to 
the  offense:  (1)  Insolvency  at  the  time  the 
deposit .  was  received ;  (2)  knowledge  tf  the 
insolvency;  and  (3)  the  receipt  of  the  de- 
posit." 3  R.  C.  L.  Banks,  f  117,  p.  490.  There 
is  no  crime  in  this  kind  of  a  case  without 
tbe  receipt  of  the  deposit ;  and,  whether  the 
one  accused  shall  accept  or  receive  the  de- 
posit or  consent  thereto,  or  connive  thereat, 
the  crime  and  punishment  are  the  same. 
Those  are  but  ways  or  means  by  which  the 
crime  may  be  committed. 

In  the  case  of  State  v.  Holedger,  15  Wash. 
443,  46  Pac.  652,  the  rule  given  in  1  Bishop's 
Criminal  Procedure  (3d  Ed.)  §  586,  was  ap- 
proved.   That  rule  is  as  follows: 


"If  a  statute  makes  it  a  crime  to  do  tUa,  o> 
that,  or  that,  mentioiiing  several  tUnga  dis- 
junctively, an  may  indeed,  in  general,  be  charg- 
ed in  a  single  count;  but  it  must  use  the  con- 
junctive 'and'  where  'or'  occurs  in  the  statute, 
else  it  will  be  defective  as  being  uncertain.  All 
are  but  one  offense,  .laid  as  committed  hi  dif- 
ferent ways.  And  proof  of  it  in  any  one  of  the 
ways  will  sustain  tiie  allegation.  On  the  other 
hand,  the  indictment  may  equally  well  charge 
what  comes  within  a  single  clause  of  the  stat- 
ute, and  still  it  embraces  the  complete  propor- 
tions of  an  offense." 

The  rule  is  adhered  to  and  announced  in  the 
later  cases  of  State  v.  Newton,  29  Wash.  373, 
70  Pac.  31,  and  State  v.  Pettlt,  74  Wash. 
510,  133  Pac.  1014.  To  the  same  effect  see 
29  Cyc.  pp.  379,  380;  Wharton's  Criminal 
Pleading  and  Practice  (9th  Ed.)  $  251. 

The  crime  charged  against  the  respondent 
is  of  statutory  origin,  and  in  the  charging 
part  of  the  information  the  words  of  the 
statute  have  been  pursued,  using  the  con- 
nective word  "and"  where  "or"  occurs  in  the 
statute,  according, to  the  rule  approved  by 
the  authorities.  All  of  the  ways  or  means 
enumerated  in  the  information  and  charged 
upon  the  respondent  have  reference  to  the 
same  time  and  place  and  to  the  same  trans- 
action, viz.  on  or  about  January  15,  1921,  in 
Tacoma,  Pierce  county.  Wash.,  and  the  de- 
posit of  $1,409  from  George  Chapman  by  and 
through  his  agent,  W.  H.  Reed.  We  con- 
clude that  the  Information  is  well  within  the 
requirements  of  good  pleading,  and  that  the 
demurrer  to  it  should  have  been  overruled. 

Reversed  and  remanded,  with  instructions 
to  overrule  the  demurrer. 

PARKER,  0.  J.,  and  FULLERTON,  TOL- 
MAN,  and  BRIDGES,  33.,  concur. 


(120  Wash.  581) 

PRESTON  et  nx.  v.  CALIFORNIA  MEDICAL 

MISSIONARY  &  BENEVOLENT  ASS'N 

•t  al.    (No.   17269.) 

(Supreme  Court  of  Washington.    July  6,  1922.) 

1.  Appeal  and  error  «=>544(l)— No  review  of 
proposed  findings  In  absence  of  statement  of 
faots. 

Where  there  is  no  statement  of  facts,  the 
trial  court's  refusal  to  make  proposed  findings 
will  not  be  reviewed. 

2.  QuietlttO  title  <S=>40— Repiy  held  to  show 
that  escrow  holder  paid  purchase  money  to 
vrantor. 

In  an  action  to  quiet  title  where  a  reply 
alleged  tbe  placing  of  a  deed  to  plaintiff  in  es- 
crow and  payment  of  the  purchase  price,  it  was 
not  error  to  refuse  to  require  plaintiff  to  be 
more  definite  as  to  whom  the  escrow  bolder 
paid  the  money,  as  tbe  reply  was  sufficient  to 
show  that  it  was  paid  to  grantor. 
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3.  Pleading  «=>367(l)— No  error  to  refuse  to 
require  reply  to  be  made,  more  definite;  In- 
formatliM  desired  being  more  properly  ob- 
tained by  bill  of  particulars. 

K  was  not  an  abuse  of  the  trial  court's  dis- 
cretion to  refuse  to  require  a  reply  to  be  made 
more  definite  as  to  whether  the  instrnctions 
from  grantor  to  escrow  holder  were  In  writ- 
ing, and,  if  so,  to  set  forth  a  copy,  since  this 
information  could  l>e  more  properly  furnished 
by  a  bill  of  particulars  or  by  a  subpoena  duces 
tecum. 

4.  ContlMiance  «=>46(4,5,8)  —  Affidavit  not 
showing  materiality  or  substance  of  expected 
evidence  or  diligence  held  insufficient. 

A  motion  for  a  continuance  based  on  an  af- 
fidavit, which  failed  to  show,  as  required  by 
Rem.  Code  1915,  {  322,  the  materiality  of  the 
evidence  expected  to  be  obtained,  that  due  dil- 
igence had  been  used  to  procure  it,  or  what  the 
absent  witness  would  have  testified  to  if  pres- 
ent, was  properly  overruled. 

Department  1. 

Ai^eal  from  Superior  Court,  Pierce  Coun- 
ty; £>raest  M.  Card,  Judg& 

Action  by  Natlian  M.  Preston  and  wife 
against  the  California  Medical  Missionary  & 
Benevolent  Association  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal 
Aflirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellants. 
B.  A.  Crowl,  of  Tacoma,  for  respondents. 

TOIiMAN,  J.  Respondents,  as  plaistlffa 
below,  brought  this  action  to  quiet  title  to 
certain  real  property  in  the  city  of  Tacoma. 
Appellant  was  made  defendant,  and  filed  a 
cross-complaint,  alleging  that  it  was  the  own- 
er of  the  property  in  question,  attacking  the 
good  faith  of  the  foreclosure  proceeding  here- 
inafter mentioned,  and  praying  that  its  title 
thereto  be  quieted. 

The  facts,  as  gathered  from  the  record, 
appear  to  be  substantially  as  follows:  One 
Irene  lie  Page,  or  Irene  Anderson,  as  she 
seems  to  have  been  sometimes  called,  was 
the  owner  of  this  property,  subject  to  a  mort- 
gage In  the  sum  of  $950,  and  interest,  run- 
ning to  one  Arthur  Boucher.  While  the  ti- 
tle was  in  this  condition  appellant  recovered 
a  judgment  In  the  superior  court  for  Pierce 
county,  against  Irene  Anderson,  in  the  sum 
of  $270.70,  and  costs,  caused  execution  to 
be  issued  thereon,  levied  upon  the  property 
In  question,  and  on  April  15,  1916,  the  prop- 
erty was  sold  by  the  sheriff  under  such  ex- 
ecution, and  bid  in  by  the  appellant  for  the 
fuU  amount  of  its  Judgment.  A  certificate  of 
sale  was  Issued  to  it,  in  the  usual  form,  and 
thereafter,  on  January  2,  1920,  a  sheriff's 
deed,  in  the  usual  form,  was  duly  issued, 
which  was  recorded  on  June  10,  1920.  In  the 
meantime  Arthur  Boucher,  the  holder  of  the 
mortgage  brought  action  to  foreclose  the 
same,  in  which  action  appellant  and  Irene 


Anderson  were  duly  and  prapeHj  made  i»r- 
ties  defendant,  wlilch  resulted  In  a  Judgment 
of  foreclosure  rendered  on  the  29th  day  of 
January,  1917.  Thereafter  the  property  wa«. 
duly  sold  by  the  sheriff  In  that  proceeding, 
Boucher  becoming  the  purchaser  at  such  sale, 
for  the  full  amount  due  under  the  decree  of 
foreclosure  in  his  favor,  and  a  sheriff's  deed 
was  duly  issued  to  him,  bearing  date  May  18, 
1918,  and  acknowledged  May  20,  1918,  whlA 
was  thereafter  duly  recorded.  On  May  13, 
1918,  Irene  Le  Page  executed  and  acknowl- 
edged a  contract  for  the  sale  of  the  lots  in 
question  to  the  respondents,  the  purchase 
price  being  therein  fixed  at  $2,575,  of  which 
the  receipt  of  $600  was  acknowledged,  the 
remainder  to  be  paid  at  the  rate  of  $20  per 
month,  with  interest  On  the  same  day,  and 
as  a  part  of  the  same  transaction,  Arthur 
Boucher  executed  a  warranty  deed  covering 
the  property,  in  which  respondents  were 
named  as  grantees,  and,  according  to  the  al- 
legations of  their  reply,  the  $600  cash  pay- 
ment mentioned  in  the  Le  Page  contract  was 
at  that  time  paid  to  Boucher,  and  on  the 
same  day  his  deed  was  placed  in  escrow  in 
the  Scandinavian-American  Bank,  with  in- 
structions from  him  to  the  bank  to  collect 
the  deferred  payments,  and  upon  the  full  pay- 
ment to  deliver  the  deed  to  the  grantees.  It 
is  further  alleged  that  final  payment  was 
made  on  the  15th  day  of  October,  1920,  to 
the  bank,  and  the  deed  was  thereupon  deliv- 
ered to  respondents. 

[I]  From  a  decree  awarding  the  respond- 
ents the  relief  prayed  for,  appellant  beings 
the  case  here  by  appeal,  alleging  as  error,  the 
refusal  of  the  court  to  entertaha  their  mo- 
tion directed  to  respondent's  reply  in  cer- 
tain features,  the  refusal  to  make  findings  of 
fact  as  proposed  by  it,  and  the  denial  of  its 
application  for  a  continuance.  As  no  state- 
ment of  facts  is  brought  here,  we  cannot  re- 
view the  court's  refusal  to  make  findings  as 
proposed  by  appellant,  and  the  other  matters 
do  not  require  ext^ided  discussion. 

[2]  The  reply,  as  we  have  seen,  by  way  <rf 
explanation  and  denial  of  the  allegations  ct 
appellant  to  the  effect  tliat  Irene  Anderson, 
or  Le  Page,  profited  by  the  sale  from  Boudi- 
er  to  respondents,  sets  forth  the  facts  show- 
ing the  receipt  of  the  cash  payment  by  Bouch- 
er, and  the  placing  of  bis  deed  in  escrow,  to 
be  delivered  only  on  the  payment  of  the  bal- 
ance of  the  purchase  price;  and,  since  it 
was  his  deed,  delivered  in  escrow  by  talm, 
the  allegation,  properly  construed,  can  mean 
only  that  the  purchase  price  so  paid  was  bis 
money,  and  was  required  to  be,  and  was  i>aid 
to  him  by  the  escrow  bolder.  This  being 
true,  the  court  did  not  err  in  not  requiring 
the  reply  to  be  made  more  definite  and  cer- 
tain so  as  to  state  what  part  of  the  purchase 
price  of  $2,575  was  paid  to  Boucher,  and 
what  part  was  paid  to  Irene  Anderson. 
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[3]  Nor  can  we  say  that  tbe  court  erred  In 
denying  appellant's  motion  to  reqnlre  tt^e  re- 
ply to  be  made  definite  and  certain  as  to 
whether  the  Instmctlons  from  Boucher  to  the 
escrow  holder  were  In  writing,  and,  if  so,  to 
set  forth  a  copy.  This  is  a  matter  largely 
within  the  discretion  of  the  trial  court,  and 
the  information  desired  would  be  more  prop- 
erly furnished  by  a  blU  of  partlculara  than 
by  pleading  tbe  evidentiary  facts.  No  bill  of 
particulars  was  demanded.  In  any  event  evi- 
dence as  to  the  fact  might  readily  be  produc- 
ed upon  the  trial  by  the  proper  service  of  a 
subpcena  duces  tecum,  and  for  aught  the  rec- 
ord shows  was  so  produced. 

[4]  The  motion  for  a  continuance  was  bas- 
ed upon  an  affidavit  by  appellant's  attorney, 
which  fails  to  state  facts  such  as  are  requir- 
ed by  the  statute  (Rem.  Ckxle,  f  322),  In  that 
the  affidavit  wholly  falls  to  show  the  materi- 
ality of  the  evidence  expected  to  be  obtained, 
that  due  diligence  had  been  used  to  procure 
It,  or  what  the  absent  witness  would  have 
testified  to  If  present 

binding  no  error,  the  Judgment  appealed 
from  Is  affirmed. 

PARKER,  C.  J„  and  MITCHELL, 
BRIDGES,  and  rULLERTON,  JJ.,  concur. 


(121  Wash.  28) 

MOORE  V.  RflARiNE  FIREIMCN,  OILERS 
WATERTENDERS'  UNION  OF  THE 
PACIFIC.     (No.  17242.) 


(Supreme  Court  of  Washington. 
1922.) 


July  13, 


1.  Trade  unions  «=35— One  appointed  at  mass 
meeting  of  union  as  chairman  of  lockout 
committee  held  not  entitled  to  compensation. 

Where  the  by-laws  of  an  incorporated  la- 
bor union,  providiog  that  a  member  appointed 
at  a  regular  meeting  on  a  committee  to  trans- 
act necessary  bnsiness  should  be  paid  for  his 
services  and  the  constitution  of  the  union  pro- 
vided for  a  time  for  regular  meetings  and  that 
no  monetary  matter  could  be  acted  upon  at 
a  special  meeting,  a  person  selected  as  chair- 
man of  a  lockout  committee  at  a  special  meet- 
ing of  a  local  branch  of  the  union  was  not 
entitled  to  compensation  for  his  services,  since 
under  the  constitution  no  regular  meeting  could 
be  held  except  at  the  residence  of  the  local 
union,  and  he  was  not  selected  at  a  regular 
meeting. 

2.  Trade  unions  «s>5— Member  of  labor  union 
dalmino  compensation  for  work  done  for 
union  is  bound  by  by-taws  and  oonstltutlon 
of  union. 

A  member  of  a  lai>or  union,  claiming  com- 
pensation for  services  rendered  as  a  chairman 
of  a  locliout  committee,  is  bonnd  by  the  consti- 
tution and  by-laws  of  the  union  relating  to 
compensation  of  members  appointed  to  com- 
mittees. 


Department  2. 

Appeal  from  Superior  Court,  King  County; 
Austin  E.  Griffiths,  Judge. 

Action  by  J.  Moore  against  the  Marine 
Biremen,  Oilers  &  Watertenders'  Union  of  the 
Pacific.  From  Judgment  for  jAalntUf,  de- 
fendant appeals.   Reversed. 

Paid  A.  McCarthy,  of  San  Francisco,  Cal., 
and  Peters  &  PoweU,  of  SeatUe,  for  appel- 
lant 

Mark  M.  Lltchman,  of  Seattle,  for  respond- 
ent 

HOLCOMB,  J.  Appellant  la  a  labor  union, 
and  Is  also  a  corporation,  organized  under 
the  laws  of  the  state  of  California,  having 
its  principal  office  and  headquarters  in  San 
Francisco,  and  branch  offices  in  charge  of 
agents  in  other  Pacific  Coast  ports.  Including 
Seattle.  The  object  of  the  corporation, 
among  other  things.  Is  to  maintain  good 
worldng  conditions  for  Its  members,  as  stat- 
ed in  the  preamble  to  its  constitution. 

On  and  prior  to  May  6,  1921,  one  J.  Carney 
was  the  agent  in  charge  of  the  branch  of  the 
union  in  Seattle.  On  May  6,  1921,  a  locliout 
had  occurred  in  Seattle,  at  which  time  the 
agent  of  the  union  In  Seattle  was  absent 
The  lockout  Involved  three  unions,  appellant 
union,  the  Sailors'  Union,  and  the  Marine 
Cooks  &  Stewards'  Union.  A  meeting  was 
thereupon  held  at  the  Sailors'  Hall  In  Seattle, 
and  not  at  the  hall  of  appellant  union,  which 
was  apparently  a  voluntary  meeting  held  by 
common  consent,  and  not  called  by  any  officer 
or  agent  of  the  union,  or  after  notice.  The 
members  of  the  several  unions  were  appointed 
by  the  meeting  as  committees  to  organize  the 
men  for  picket  duty  In  resisthoig  the  lockout 
The  committee  for  appellant  union  was  com- 
posed of  respondent,  and  four  or  five  others. 
They  performed  services  as  committeemen 
until  May  26,  when  another  meeting  was  in- 
formally held,  at  which  the  same  persons 
were  elected  to  act  as  a  lockout  committee 
for  the  appellant  union,  and  respondent  was 
made  chairman.  The  meeting  of  May  26 
seems  to  have  been  held  for  the  purpose  of 
determining  a  controversy  as  to  strike  l>en- 
eflts  In  lieu  of  board  at  a  restaurant  and  to 
settle  differences  between  the  local  members 
of  the  union  and  the  local  agent,  Carney. 

Respondent,  a  member  of  the  union  and  a 
member  of  the  lockout  committee,  brought 
this  case  to  recover  compensation  for  serv- 
ices as  a  member  and  chairman  of  the  lock- 
out committee  during  the  period  of  the  lock- 
out, which  lasted  from  May  6,  to  July  28, 
1921.  He  based  his  action  upon  a  by-law  of 
the  union  reading  as  follows: 

"Section  16.  Any  member  appointed  at  a 
regular  meeting,  on  any  committee,  to  trans- 
act any  necessary  business,  or  perform  any 
work  for  this  union,  shall,  if  such  business  or 
work     requires     attendance     daring     working 
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hojxn,  be  paid  for  Mb  Bcrrices.    Such  pay  shall 
not  exceed  five  dollaxs  ($6)  per  day." 

The  oonatltutlon  of  the  union  contains  the 
following  provisions: 

"Article  XL 

"Section  A.  This  onion  shall  be  composed 
of  one  headquarters  and  branches  to  be  es- 
tablished along  the  Coast  from  time  to  time  as 
the  necessity  for  each  branches  arises. 

"Section  O.  San  Frandseo  shall  be  the  head- 
quarters of  this  union  and  its  branches. 

"Section  B.  Each  branch  shall  bear  the 
name  of  its  respective  locaOty." 

Regnlar  meetingB  are  provided  for  bjr  tbe 
Constitution,  as  follows: 

"Article   X, 

"Section  A.  The  regular  meetings  of  this 
nnion  shall  be  held  on  Tuesday  of  each  week, 
commencing  at  7  p.  m.  •  *  •  Fifteen  mem- 
bers in  good  standing  shall  form  a  quorum  to 
transact  any  and  all  business. 

"Section  B.  Special  meetings  may  be  called 
by  the  financial  secretary  or  by  a  written  re- 
quest signed  by  twenty-five  members  in  good 
standing,  and  presented  to  the  president,  or, 
in  his  absence,  to  the  vice  president  or  finan- 
cial secretary,   sUting  the  cause  of  such  or- 

"No  other  business  than  that  for  which  It 
may  have  been  called  shall  be  transacted  at  a 
special  meeting. 

"Twenty-five  members  shall  constitute  a 
quorum.    •    •    • 

"Section  C.  In  no  case  can  any  monetary 
Matter  be  acted  upon  at  a  special  meeting." 

[1]  The  trial  court  found  that  the  jdalntiff 
was  appointed  or  employed  at  a  regular 
meeting  of  the  union,  and  that  under  the 
provision  of  the  by-law  upon  which  his  ac- 
tion was  based  he  was  entitled  to  compen- 
sation at  the  rate  of  not  to  exceed  $5  per 
day,  and  that  he  worked  12  weeks  or  84  days, 
making  a  total  of  $420,  from  which  should 
be  deducted  and  was  deducted  the  sum  of 
|60,  which  had  been  paid  to  respondent  for 
strike  benefits. 

The  trial  court  was  in  error.  No  regular 
meeting  of  the  union  was  held,  or  could  be 
held.  In  Seattle,  under  the  constitution  of  the 
nnion.  No  regular  meeting  could  be  held  at 
any  place  except  at  San  Francisco,  the  cor- 
porate headquarters  and  place  of  business 
of  the  imion,  nor  could  any  special  meeting 
such  as  might  have  been  held  in  Seattle  on 
May  26,  although  It  was  called  In  accord- 
ance with  the  Constitution  of  the  union,  pass 
upon  any  monetary  matter.  But  the  special 
meeting  was  not  such  special  meeting  as 
was  contemplated  by  the  Constitution  of  the 
union,  but  was  merely  a  voluntary  mass 
meeting. 

[2]  This  union  Is  not  only  a  labor  union, 
but  is  a  corporation.  Its  constitution  and 
by-laws  consUtute  the  law  for  it,  by  which 
respondent  must  abide. 


Respondent  had  no  rl^t  to 
the  Judgment  la  reversed. 


raoofw,  ud 


PARKEB,    C.    3.,   and   MAIN,   IIAOCIN- 
TOSH,  and  HOYBY,  JJ..  concur. 


(ISO  Wash.  620) 

BEECHER  et  at.  v.  THOMPSON. 
'  (No.  16997.) 

(Supreme  Court  of  Washington.    June  ZS, 
1922.) 

1.  Pfeadiig  «=9l80(l)— That  oomplalnt  stated 
legal  relief  and  reply  asked  equitable  relief 
■et  a  departere. 

Where  plaintiff  brought  replevin  for  a  truck 
claiming  as  mortgagee  and  also  as  assignee  of 
the  mortgagor's  interests,  and  defendants  in 
the  cross-complaint,  set  up  and  asked  for  fore- 
closure of  a  mechanic's  lien,  prior  to  defend- 
ant's, lien,  and  plaintiff  filed  a  reply  asking  for 
forolosure  of  bis  mortgage,  defendant  having 
asked  for  equitable  relief,  his  contention  that 
there  was  a  departure,  as  the  complaint  stat- 
ed a  legal  action  and  the  reply  an  equitable  ac- 
tion, was  without  merit 

2.  Chattel  mortgages  4=3l38(i)— Siiperier  to 
subsequent  mechanic's  Ilea. 

A  chattel  mortgage  given  before  the  fur- 
nishing of  labor  and  material  on  the  chattel 
is  superior  to  the  lien  for  such  labor  and  ma- 
terials. 

3.  Chiattel  mortgages  «=>240^A88lganent  of 
mortgagor's  Interests  to  mortgagee  bold  aot 
a  merger  giving  priority  to  snbsaqaent  Ilea. 

Where  there  is  nothing  to  indicate  such 
an  intention,  the  mere  assignment  of  mortga- 
gor's interests  in  a  chattel  to  the  mortgagee 
does  not  result  in  a  merger  giving  priority  to 
a  subfiequent  mechanic's  hen,  the  presumption 
being  against  a  merger,  where  it  is  to  the  in- 
terest of  the  mortgagee  that  there  should  not 
be  one. 

Department  2. 

Appeal  from  Superior  (Tourt,  King  County ; 
Austin  B.  Griffiths,  Judge. 

Action  by  H.  W.  Beecher  and  anothw 
against  Walter  Thompson.  From  a  Judgment 
for  defendant  and  a  refusal  to  grant  a  new 
trial,  plaintiffs  ai^ieal.  Reversed,  and  new 
trial  granted. 

Kerr,  McCord  &  Irey,  of  Seattle^  for  appel- 
lants. 

B.  L.  Rlnehart,  of  Seattle,  for  respondent 

MACKINTOSH,  J.  The  trial  court,  upon 
the  following  findings  of  fact,  entered  a  Judg- 
ment in  favor  of  the  respondent,  foreidosimg 
bis  lien: 

"I.  That  plaintiffs,  W.  H.  Beecher  and  Dar- 
rah  Corbet  at  all  times  herein  mentioned  were 
copartners  as  Beecher  &  Corbet  and  Walter 
Thompson,  defendant  a  aole  trader  as  Utility 
Garage. 
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nx.  That,  on  «r  abont  October  8,  1919,  one 
A.  B.  Cody  waa  the  owner  of  one  Packard 
truck,  dump  body,  factory  No.  31477,  model 
4A;  that  on  aaid  date  the  said  Cody  gaye  a 
mortgage  to  plaintiffs  on  the  said  track  in  the 
sum  of  $1,850;  that  during  the  month  of  De- 
cember, 1919,  plaintiffs  began  foreclosure  pro- 
ceedings on  said  mortgage,  which  proceedings 
they  abandoned  on  or  prior  to  April  20,  1920; 
that,  on  or  about  January  9,  1920,  said  truck 
was  delivered  to  defendants  for  repair  work, 
and  converBion  of  the  same  into  a  trailer  truck, 
defendant  being  an  automobile  repair  and  ga- 
rage keeper,  the  delivery  being  made  by  said 
Cody.  Of  these  facta  plaintiffs  were,  when 
work  was  in  progress,  advised,  and  to  which 
they  at  no  time  made  objection.  Defendant 
thereupoi}  performed  labor  upon  and  furnished 
materials  for  the  repair  and  alteration  of  said 
truck  as  aforesaid,  of  the  valne  of  |U0.50, 
and  stored  said  truck  from  the  said  date  of  its 
delivery  to  him  to  the  present  time,  without  in- 
terruption, said  storage  being  of  the  value  of 
$150;  no  part  of  either  of  said  items  has  been 
iwid;  that  on  or  about  April  20,  1920,  said 
Cody  sold  and  assigned  all  interest  in  said 
truck  to  the  plaintiffs  by  his  legal  representa- 
tive, he  having  died  prior  thereto. 

"ni.  That  defendant  baa  a  lien  on  said  truck 
tor  the  charges  aforesaid;  that  no  part  of 
•aid  charges  have  been  paid." 

[11  The  first  question  presented  by  tbts  ap- 
peal is  raised  by  the  respondent,  who  claims 
that  the  appellants'  reply  constituted  a  de- 
partnre  from  the  complaint.  The  pleadings 
present  tbe  following  situation:  The  com- 
plaint, which  was  one  in  replevin,  alleges 
that  the  appellants  were  entitled  to  posses- 
sion for  the  reason  that  they  held  the  chat- 
tel mortgage  upon  the  truck  in  question,  and 
thereafter  bad  received  an  assignment  of 
the  owner's  interest  therein.  To  the  com- 
]ri«lnt  the  respondent  answered  denying  that 
tbe  appellants  were  entitled  to  possession, 
and  set  np  In  a  cross-complaint  his  claim  for 
a  lien  for  services  performed  on  the  truck, 
and  asked  foreclosure  thereof.  To  the  new 
matter  in  this  answer  the  appellants  filed 
an  amended  reply,  which,  in  substance,  states 
that,  although  .  the  respondent  may  have 
a  right  to  a  lien,  yet  that  the  api>eUant8 
would  have  a  right  to  foreclose  their  mort- 
gage as  against  such  a  subsequent  lien,  and 
asked  that  the  mortgage  be  so  foreclosed. 
It  Is  the  respondent's  position  that  the  ac- 
tion, having  been  begun  as  one  at  law,  the 
appellants  are  not  entitled  therein  to  the 
equitable  ranedy  of  foreclosure  of  their 
mortgage,  and  that  such  a  departure  can- 
not be  sanctioned. 

As  we  view  the  situation,  the  contention 
Is  without  merit,  for  the  reas<Mi  that  the  re- 
spondent, by  his  croes-complalnt,  had  asked 
tbe  court  of  equity  to  foreclose  his  lien,  and 
In  answer  thereto  the  appellants  allege  such 
rights  as  entitle  them  to  equitable  relief.  If 
Bucb  pleadings  were  not  allowed  in  this  ac- 
tion It  would  only  result  In  the  prosecution 
of  two  suits  instead  of  one,  where  tbe  result 
a07P.-67 
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would  have  to  be  the  same  as  that  obtained 

in    the    one    action.     We,    therefore,    hold 

against  this  position  of  the  respondent 

[2,  3]  There  being  np  statement  of  facts  In 
the  case  and  no  exceptions  to  the  exclusion 
or  admission  of  testimony,  the  only  question 
is  whether  the  findings  of  fact  sustain  tbe 
judgment.  This  brings  np  the  question  as 
to  whether  there  has  been  a  merger  of  tbe 
legal  title  and  the  Interest  of  the  mortgagee, 
so  that  the  respondent  is  entitled  to  the  fore- 
closure of  bis  lien.  Tbe  chattel  mortgage 
given  before  the  furnishing  of  labor  and  ma- 
terial upon  the  chattel  is  sui>erior  to  the  lien 
for  such  labor  and  materials.  Botbweiler  v. 
Wlnton  Motor  Car  Co.,  92  Wash.  215,  158 
I'ac.  737.  Therefore  tbe  appellants'  mort- 
gage gave  them  a  right  superior  to  tbe  re- 
spondent's liot.  Tbe  question  is  whether  the 
subsequent  acquiring  of  title  by  assignment 
of  the  legal  title  resulted  In  a  merger  which 
could  give  preference  to  the  respondent's  Uai 
over  the  appellants'  title;  The  general  rule 
Is  that  the  passing  of  tbe  interest  of  both 
mortgagor  and  mortgagee  Into  the  same  per- 
son does  not  result  In  a  discharge  of  the 
mortgage  on  the  theory  ot  a  merger,  unless 
it  was  so  Intended  by  the  parties.  As  stated 
In  11  a  J.  689: 

"The  assignment  of  interests  of  both  mort- 
gagor and  mortgagee  to  the  same  person  will 
not  operate  to  discharge  the  mortgagee  on 
the  doctrine  of  merger,  unless  the  parties  so  in- 
tended. A  fortiori,  after  the  mortgagee  has 
parted  with  his  interest  an  assignment  of  the 
equity  of  redemption  to  him  does  not  extinguish 
tbe  mortgage.  The  intention  that  the  mortgage 
lien  shall  be  extinguished  will  not  be  presum- 
ed, where  the  interest  of  the  purchaser  of  the 
mortgage  and  the  mortgaged  property  requires 
that  the  mortgage  shall  remain  in  force,  as 
where  the  result  of  the  merger  would  be  to 
give  priority  to  intervening  liens,  and  a  trans- 
fer of  the  mortgaged  property  to  the  holder 
of  the  mortgage  expressly  subject  to  the  mort- 
gage debt,  evidences  an  intention  that  no  mer- 
ger shall  be  effected." 

This  court  has  followed  that  rule  in  sev- 
eral decisions.  Hitchcodc  y.  Nixon,  16  Wash. 
281,  47  Pac.  412;  Nommenson  t.  Angle,  17 
Wash.  394,  49  Pac.  484;  Stewart  v.  Eaton, 
20  Wash.  378,  55  Pac.  314 ;  Chase  National 
Bank  v.  Hastings,  20  Wash.  433,  55  Pac.  574 ; 
Fitch  V.  Api^egate,  24  Wash.  25,  64  Pac.  147 ; 
Summy  ▼.  Ramsey,  63  Wash.  93,  101  Pac. 
506 ;  Connecticut  Investment  Co.  v.  Demick, 
105  Wash.  268,  177  Pac.  676. 

The  rule  is  stated  as  follows,  in  the  note 
to39U  R.  A.  (N.  S.)  834: 

"The  lesser  estate  in  land  will  merge  in  the 
greater  whenever  the  two  estates  are  owned  by 
the  same  person.  This  rule,  however,  does  not 
apply  where  such  merger  would  be  inimical  to 
tbe  interests  of  the  owner.  Hence,  unless  nn 
intention  to  merge  with  knowledge  of  a  junior 
lien  or  liens  clearly  appears,  oo  merger  re- 
sults from  the  acquirement  by  the  bolder  of  th* 
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senior  mortgage  of  the  inferesta  of  the  mort- 
gagor, and  the  senior  mortgage  retains  its  pri- 
ority as  against  all  junior  or  intervening  liens 
upon  the  mortgaged  property." 

There  Is  nothing  in  this  case  to  Indicate 
any  intention  to  merge  the  legal  title  and  the 
Interest  of  the  mortgagee  so  that  the  priority 
which  the  appellants  held  over  the  respond- 
ent's lien  would  be  lost.  Equity  will  not  hold 
transactions  such  a&  Is  revealed  by  the  find- 
ings of  fact  here  to  be  a  merger,  when  the 
natural  conclusion  from  those  facts  must  be, 
without  any  other  evidence  of  the  intention 
of  the  parties,  that  the  mortgagee  did  not 
Intend  to  have  a  merger  result.  It  being  more 
beneficial  to  him  to  maintain  his  interest 
under  bis  prior  mortgage,  and  there  being 
no  Intention  manifested  to  make  the  inter- 
vening lien  superior  to  bis  prior  ri^jhts  or 
accept  and  pay  such  lien.  As  was  said  in  Mc- 
Creary  v.  Coggeshall,  74  S.  C.  42,  53  S.  B. 
978,  7  L.  R.  A.  (N.  S.)  433,  7  Ann.  Gas.  693: 

"The  view  generally  held  is  that  merger  is 
not  favored  in  tlie  courts  of  law  or  equity,  and 
in  equity,  at  least,  it  will  not  take  place  if  op- 
posed to  the  intention  of  the  parties  either 
actually  proved  or  implied  from  the  fact  that 
merger  would  be  against  the  interest  of  the 
party  in  whom  the  several  estates  or  interests 
have  united.  This  doctrine  is  sustained  by  an 
unbroken  current  of  authority  in  the  otI>er 
states  of  the  Union  and  in  England." 

There  Is  nothing  In  the  circumstances  sur- 
rounding this  case  which  show  other  than 
an  intention  on  the  part  of  the  appellants 
to  bold  their  rights  under  the  mortgage. 
Mere  silence  is  not  sufficient,  the  presump- 
tion being  against  a  merger  where  it  is  to 
the  interest  .of  the  mortgagee  thai  there 
should  not  be  one,  the  taking  of  the  legal 
title  not  being  sufiicient  of  itself  to  overcome 
that  presumption. 

It  therefore  foUows  that  the  Judgment  bas- 
ed on  the  findings  is  Incorrect;  the  motion 
for  a  new  trial  should  have  been  granted. 

PARKER.  C.  J.,  and  MAIN,  HOLCOMB, 
and  HOVEY,  JJ.,  concur. 


(121  Wash.  42) 

SCHOOL  DIST.  NO.  176  OF  KINO  COUNTY 
V.  8ANF0RD  at  ux.    (No.  17087.) 

(Supreme  Court  of  Washington.    July  15, 
1922.) 

Sohools  and  sohool  districts  d=>6S— Third-class 
district  authorized  to  sell  real  estate  other- 
wise thaa  for  oash. 
Rem.  Code  1915,  {  4511,  provides  that,  if 
the  value  of  property  to  be  sold  by  first-class 
districts  is  less  than  $2,000,  directors  may  sell 
on  BDch  terms  as  they  may  decide,  but  if  over 
that  amount  the  sale  must  be  for  cash,  but  sec- 


tions 4522  and  4638,  governing  sales  by  second 
and  third  class  districts,  provide  the  I>oard 
shall  sell  real  estate  as  directed  by  vote  so  to 
do,  and  is  silent  as  to  what  kind  of  a  sale  may 
be  authorized,  and  hence  a  third-class  district 
may  sue  otherwise  than  for  cash,  thoutch  au- 
thority to  sue  does  not  of  Itself  imply  authority 
to  sell  on  credit. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  School  District  No.  176  of  King 
County,  Wash.,  against  A.  N.  Sanford  and 
wife.  From  Judgment  for  plaintiff,  dnfotd- 
ants  appeal.    Reversed  and  remanded. 

E.  C.  Million,  of  Seattle,  for  appellants. 
Malcolm    Douglas   and   Arthur   Schramm. 
Jr.,  both  of  Seattle,  for  ree^ndent. 

MACKINTOSH,  J.  Can  a  school  district 
of  the  third  class  sell  real  estate  otherwisQ 
than  for  cash?  This  is  the  question  to  be 
answered  in  this  case,  which  arises  from  the 
sustaining  of  the  demurrer  to  the  affirmative 
defense  of  the  appellants,  who  are  being  sued 
in  ejectment  The  affirmative  defense  irteads 
that  the  voters  of  the  plaintiff  school  district 
"did  decide  to  and  did  authorize  the  board 
of  directors  of  plaintiff  to  enter  into  a  con- 
tract for  the  sale  of  said  property,"  and  that 
thereafter,  in  pursuance  of  such  election,  the 
board  of  directors  entered  Into  a  contract  <tf 
purchase  and  sale. 

Authority  to  sell  does  not  of  Itself  imply 
authority  to  sell  on  credit  The  presnmption 
Is  that  the  sale  Is  to  be  for  cash.  Winders 
V.  Hill.  141  N.  C.  694,  54  S.  B.  440.  This 
presumption  can  be  overcome  In  several 
ways,  and,  if  the  act  giving  the  authority 
can,  when  fairly  read,  show  an  intention 
of  not  confining  the  sales  to  cash,  the  pre- 
sumption will  be  successfully  met  Section 
4511,  Rem.  Code,  relating  to  the  sale  by 
directors  of  first-class  school  districts,  pro- 
vides that,  if  the  value  of  the  property  to 
be  sold  is  less  than  $2,000,  the  directors 
may  sell  it  on  such  terms  as  they  may  de- 
cide, but  if  the  value  is  over  that  amount  the 
directors  must  be  authorized  by  vote  of  the 
electors  to  sell,  and  that  the  "sale  must  be 
made  for  cash."  Section  4522,  Rem.  Code, 
governing  sales  by  second-class  districts,  and 
section  4538,  Rem.  Code,  concerning  sale  by 
third-class  districts,  are  In  all  essentials  the 
same,  and  provide  that — 

"The  board  shall  build  or  remove  scboolhoas- 
es,  purchase  or  sell  lots  or  other  real  estate  as 
directed  by  vote  so  to  do." 

The  section  is  silent  as  to  what  kind  of  sale 
may  be  authorized.  Sales  are  of  various 
kinds,  and  there  is  nothing  in  the  statute 
which  indicates  that  the  Legislature  did  noC 
intend  to  authorize  the  directors  of  districts 
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of  the  first  and  second  classes  to  either  sell 
for  cash  or  on  terms  or  to  enter  Into  any 
contract  of  sale  that  Is  known  to  the  law. 
The  fact  that  the  Legislature,  In  dealing  with 
the  question  of  the  sale  of  property  by  school 
districts  of  the  first  class,  spedflcally  pro- 
vided that  those  sales  which  are  authorized 
by  the  voters  shall  be  for  cash,  and  remained 
silent  as  to  the  sort  of  sales  that  can  be  au- 
thorized by  the  voters  in  second  and  third 
class  districts,  would  seem  to  indicate  a  rec- 
ognitlcm  by  tiie  Legislature,  not  only  that 
sales  may  be  of  different  characters,  but,  by 
restricting  districts  of  the  first  class  to  sales 
for  cash  by  implication,  and  by  implication 
to  have  intended  to  allow  the  voters  of  the 
second  and  third  class  districts  to  provide 
for  sales  upon  credit,  time,  etc.  In  the  case 
of  Washington-Oregon  Corporation  v.  Che- 
halis,  76  Wash.  442,  136  Pac.  681,  this  court 
said: 

"If  the  statute  required  the  bonds  to  be  sold 
in  any  particular  manner,  no  sale,  unless  in  tbe 
manner  provided  in  tbe  statute,  would  be  valid. 
But  our  statute  contains  no  requirement  of  this 
character.  It  provides  only  for  tbe  sale  of  tbe 
bonds  in  such  manner  as  the  corporate  au- 
thorities shall  deem  'best,  thus  vesting  in  them 
•  discretion  as  to  the  method  of  sale  or  dis- 
posal. Because  the  statute  uses  the  word  'sale' 
does  not  necessarily  imply  that  the  bonds  can 
only  be  disposed  of  for  cash  and  the  cash  thus 
obtained  paid  to  the  contractor.  Tiedeman,  in 
his  work  on  Sales,  f  12,  says:  'Although  it  has 
been  sometimes  held  that  the  sale  must  be  a 
transfer  for  money,  and  that  every  other  trans- 
fer is  an  exchange  or  barter,  the  better  opin- 
ion is  that  the  transaction  is  still  a  sale,  al- 
though the  transfer  is  made  for  something  else 
than  money,  provided  each  article  is  trans- 
ferred at  an  agreed  or  market  value,  so  that 
the  one  thing  is  received  in  payment  of  the 
price  of  the  other.'  In  so  far  as  this  definition 
would  make  the  contract  between  the  city 
and  the  contractor  a  sale  of  the  bonds  because 
the  bonds  and  the  construction  were  exchanged 
at  an  agreed  valuation,  tbe  bonds  at  their  face 
value,  and  the  construction  at  the  price  bid 
and  accepted,  it  is  supported  by  the  authorities. 
A  statute  of  New  Jersey  authorized  township 
commissioners  to  issue  and  dispose  of  bonds 
in  aid  of  railway  construction  at  not  less  than 
par,  and  that  the  money  so  raised  by  any  loan 
or  sale  of  the  bonds  should  be  invested  in  bonds 
of  the  railway  company.  The  commissioners, 
instead  of  selling  tbe  bonds  and  investing  their 
proceeds  in  bonds  of  the  railway  company,  ex- 
changed them  for  a  like  amount  of  the  railway 
company  bonds,  and  it  was  held  to  be  a  compli- 
ance with  the  statute.  Montclair  v.  Ramsdell, 
107  V.  S.  147.  A  like  ruling  was  made  in  Cady 
V.  Watertown,  18  Wis.  338,  construing  a  stat- 
ute authorizing  the  commissioners  to  negotiate 
the  sole  of  bonds  and  use  the  proceeds  in  pur- 
chasing sites  for  schoolhouses  and  other  pur- 
poses. The  commissioners  accepted  a  deed 
from  Cady  and  delivered  to  him  bonds  in  pay- 
ment. It  was  contended  that  the  commission- 
ers, under  the  act,  had  «o  power  to  dispose  of 


the  bonds  except  by  sale  for  cash.  This  con- 
tention was  overruled,  the  court  saying  in  its 
holding  that  there  was  nothing  in  the  act  which 
required  tbe  sale  of  tbe  bonds  for  cash;  that 
the  exchange  of  them  for  school  sites '  was  a 
sale  of  them  within  the  meaning  of  the  law. 
and  that  it  was  not  a  departure  from  the  power 
to  negotiate  a  sale  to  pay  for  the  property  pur- 
chased in  these  securities  without  resorting  to 
the  idle  ceremony  of  first  selling  the  bonds  for 
cash  and  then  paying  the  m'oney  so  received  to 
the  owner  of  the  site.  A  third  case  hi  point  is 
O'Neill  V.  Yellowstone  Irr.  Dist,  44  Mont.  492, 
121  Pac.  283.  where  a  statute  providing  for  the 
issuance  of  bonds  for  an  irrigation  district  de- 
clared that  tbe  bonds  so  issued  should  be  sold. 
The  court  held  that  this  imposed  no  restriction 
upon  tbe  district  commissioners  in  exchanging 
the  bonds  for  water  rights,  rights  of  way,  etc.. 
tbe  court  saying:  ••.  •  •  An  exchange  of 
the  bonds  of  tbe  district  for  the  property  of 
the  company  at  its  cash  value  was  a  sale  of 
them,  the  same  as  if  they  had  been  sold  for 
cash.  •  •  •  •  Other  supporting  authorities 
are:  Germania  Sav.  Bank  v.  Town  of  Darling- 
ton, 60  S.  C.  337,  27  S.  E.  846;  Meyer  ▼.  Mus- 
catine, 1  Wall.  384;  Wiley  v.  Board  of  Educa- 
tion, 11  Minn.  371;  Harris,  Municipal  Bonds, 
n.  342;  McQuillin,  Municipal  Corporations,  i 
2303." 

Had  a  vote  of  tbe  people,  as  we  have  al- 
ready indicated,  merely  given  the  board  of 
directors  authority  to  sell,  the  presumption 
would  be  that  that  vote  would  not  have  au- 
thorized the  board  to  enter  into  a  contract 
of  sale  such  as  that  set  out  in  the  affirma- 
tive defense.  In  the  case  of  School  District 
V.  Insurance  Co.,  62  Me.  330,  it  was  decided 
under  such  circumstances  "that  a  special 
authority  or  direction  to  sell  does  not  au- 
thorize a  sale  on  credit"  Under  such  cir- 
cumstances there  '^ould  be  no  evidence  over- 
coming tbe  presumption  that  a  cash  sale 
only  was  authorized.  Tbe  Maine  case  recog- 
nizes that  proof  of  custom  to  the  contrary 
or  a  ratification  by  the  voters  of  the  credit 
sale  would  have  overcome  the  {vresumption 
and  validated  the  sale.  But  the  defense  al- 
leges that  the  vote  was  an  authorization  to 
enter  Into  a  contract  of  sale,  and  that  tbe 
contract  was  the  one  authorized  by  the  vot- 
ers. The  demurrer,  of  course,  admits  the 
truth  of  these  allegations. 

We  therefore  hold  that,  the  voters  having 
authorized  the  making  of  the  sale  by  con- 
tract, the  act  of  the  board  of  directors  in 
conformity  with  that  direction  of  the  voters 
of  the  district  was  lawful,  and  tbe  demurrer 
to  the  affirmative  defense  should  not  have 
been  sustained. 

The  Judgment  is  reversed,  and  the  causa 
remanded  to  tbe  trial  court  for  further  pro- 
ceedings. 

PARKER,  C.  J.,  and  MAIN,  HOLCOMB, 
and  HOVEY,  JJ.,  concur. 
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LAKE  UNION  BRICK  A  FIREPROOFING 
CO.  V.  MacWHINNIE.    (N*.  17071.) 

(Saprem*  Oonrt  of  Wuhington.     July  8, 
1922.) 

1.  SalM  «=>355(l)— Allegatloiis  of  eonpialat 
for  materials  sold  hold  Bofflcieat  to  admit 
proof  of  a  aow  purdiaso  and  aa  orlglaal 
promise  to  pay  for  materials  faraisbed  coa- 
traotor. 

In  a  materialman's  action  against  owner  of 
premises  on  which  a  honse  was  built,  a  com- 
plaint aUegingr  that  plaintiff  sold  and  delir- 
ered  to  defendant  building  materials  of  a  spec- 
ified valne,  which  sum  defendant  agreed  to  pay, 
and  that  the  snm  is  past  due,  and  that  demand 
has  been  made  and  defendant  has  refused  to 
pay,  was  sufficient  under  which  to  prove  a  new 
purchase  by  the  owner,  after  the  building  con- 
tractor's death,  of  materials  already  on  the 
ground  which  had  been  sold  and  delivered  to 
the  contractor  by  the  materialman. 

2.  Fradds,  statato  of  «s>23( 3) —Promise  by 
owaer  after  eoatractor's  detitb  to  pay  for 
materials  fnraishod  coatraotor  held  aa  orig- 
inal aad  iadepeadeat  ■■tfsrtaklao. 

If,  after  building  contractor's  death,  the 
owner  of  the  building  made  a  new  promise 
based  on  a  sufficient  consideration  to  pay  for 
aU  the  materials  theretofore  furnished  the 
contractor,  all  of  which  were  on  the  ground,  it 
would  not  be  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  but  an  en- 
tirely original  and  independent  undertaking 
upon  which  recourse  could  be  had  against  the 
promisor. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; C.  H.  Neal,  Judge. 

Action  by  the  Lake  Union  Brick  ft  BTre- 
prooflng  Company  against  A.  M.  MacWhin- 
nle.  From  a  Judgment  for  defendant,  plain- 
tiff aM)eals.    Affirmed. 

Kerr,  McCord  ft  Ivey,  of  Seattle,  for  appel- 
tant. 

Roberta  ft  Skeel,  of  Seattle,  for  respondent, 

HOLCOMB,  J.  Appellant  famidied  ma- 
terials consisting  of  tile,  brick,  lime,  Band, 
and  cement  to  one  Butledge,  a  contractor,  for 
the  construction  of  a  house  for  respondent, 
and,  not  having  been  paid  therefor  by  the 
contractor,  t>rought  a  law  action  against  re- 
spondent as  the  owner  of  the  house  con- 
structed, as  having  purchased  the  materials. 

The  cause  of  action  stated  In  the  com- 
plaint, omitting  certain  formal  matters  not 
necessary  to  set  out.  Is  as  follows : 

"That  in  the  month  of  August,  1920,  plaintiff 
sold  and  delivered  to  the  def^dant  building 
materials  of  the  reasonable  value  of  $834.55, 
which  sum  defendant  agreed  to  pay,  that  said 
sum  is  long  since  past  due,  and  that  demand 
has  been  made  for  the  said  sum,  and  the  de- 
fendant has  wholly  failed,  neglected  and  re- 
fused to  pay  the  same  or  any  part  thereof." 


Rntledge  had  contracted  witli  the  respond- 
oit  In  July,  1920,  to  build  the  house  of  tile 
and  brick  for  the  sum  of  $1,700.  On  August 
27  Butledge  was  killed  In  an  automobile  ac- 
cident. 

Ai^ellant  claims  that  after  the  death  of 
Butledge  respondent  approached  the  presi- 
dent and  manager  of  appellant,  Mr.  Engle- 
brecht,  and  In  the  presence  of  three  ottier 
persons  promised  and  agreed  to  pay  for  the 
amount  of  the  materials  that  had  been  sold 
and  delivered  to  Butledge,  all  of  which  were 
on  the  ground,  and  some  of  whic^  were  In 
the  building,  and  amounting  to  the  sum  stat- 
ed in  the  complaint.  If  respondent  might  pro- 
ceed Immediately  with  the  construction  of 
the  building  himself.  It  is  contended  by  ap- 
pellant that  the  latter  matter  made  a  suffi- 
cient consideration  for  the  Independent  prom- 
ise of  respondent,  that  It  was  sufficient  to 
support  an  Independent  contract  on  the  part 
of  respondent  to  pay  for  the  materials,  and 
that  the  promise  was  overwhelmingly  estab- 
lished by  the  evidence.  It  Is  further  con- 
tended that  the  finding  of  fact  by  the  court 
that  the  new  and  Independent  promise  was 
not  made  by  re^ondent  is  against  the  over- 
whelming preponderance  of  the  evidence. 

It  Is  admitted  by  appellant  that  practical- 
ly the  entire  controversy  In  this  casft  Is  over 
the  facts.  The  only  errors  assigned  are  as 
to  whether  or  not  the  decision  of  the  trial 
court  was  contrary  to  the  evidence  In  the 
case,  and,  assiuning  that  the  court  erred  In 
finding  for  the  respondent  on  the  facts  as 
stated,  whether  or  not  he  Is  entitled  to  a 
Judgment  as  a  matter  of  law. 

[1]  We  agree  with  appellant,  contrary  to 
the  contention  of  re^>ondent,  that  the  al- 
legations of  the  complaint  hereinbefore  set 
forth,  are  sufficient  under  which  to  prove 
a  new  purchase  and  original  promise  to  pay, 
and.  under  which  the  proofs  furnished  by  ap- 
pellant were  admissible. 

[2]  We  also  agree  with  appellant  that,  If 
there  had  been  a  new  promise  to  pay  on  the 
part  of  respondent,  after  the  default  of  his 
contractor,  for  all  the  materials  theretofore 
furnished  the  contractor,  based  upon  a  suffi- 
cient consideration,  It  would  not  be  a  prom- 
ise to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  but  an  entlr^  original 
and  Independent  undertaking  upon  whldi  re- 
course could  be  had  against  the  promisor. 
WlUlston  on  Contracts,  {  481. 

But  the  trouble  Is  In  this  case  the  trial 
court  found,  notwithstanding  there  were 
more  witnesses  on  behalf  of  appellant  than 
on  behalf  of  respondent,  that  the  new  and 
Independent  promise  was  not  made  by  re- 
spondent Appellant  says  respondent  did  no 
more  than  deny  that  the  promise  was  made 
to  appellant. 

The  record  shows  that  respondent  testified 
as  to  the  details  of  Us  conversation  with 
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appellant  and  with  the  widow  of  Bntledge, 
'  the  contractor,  and  does  deny  that  be  made 
any  such  promise  a?  was  testified  to  by  them. 
Be  also  testified  to  what  was  said  to  the  con- 
trary. Assuming,  but  not  deciding,  that 
there  was  sufficient  consideration  for  a  new 
promise,  we  are  unable  to  conclude  that  the 
trial  court  erroneously  found  that  no  new 
and  independent  promise  was  made  by  re- 
spondent to  pay  for  the  materials  which  had 
been  furnished  the  contractor. 

TOie  trial  court  summed  up  the  evidence 
at  tlie  conclusion  of  the  trial,  and  stated 
that,  taking  it  all  together,  be  was  not  sat- 
isfied that  the  evidence  preponderated  In 
fftyor  of  a  subsequent  agreement. 

Since  he  had  all  of  the  witnesses  before 
blm,  and  was  able  to  observe  their  demean- 
or and  Judge  of  their  credlWllty,  we  are 
unable  to  say  that  the  evidence  preponder- 
ates against  the  finding  of  the  trial  court. 

That  being  the  case,  it  is  useless  to  discuss 
the  legal  question  advanced  by  appellant. 

Judgment  affirmed. 

PARKER,  C.  J.,  and  MAIN,  MACKIN- 
TOSH, and  HOVEY,  JX,  concur. 


(IZl  Wash.  104) 

BADLEY  et  ox.  v.  ACME  MOTOR  TRUCK 
SALES  CO.,  lac.,  at  al.    (No.  17158.) 

(Supreme  (Tourt  of  Washington.    July  26, 
1822.) 

Fraad  «=320— Represeatatlons  r«fiardlno  bnsl- 
.  ness  purohaser  of  truck  would  obtain  held 
not  aetionafele. 
Statements  by  the  salesman  to  the  prospec- 
tive purchaser  of  a  truck  as  to  the  quantity  of 
bosiness  the  purchaser  would  get  under  a  milk 
route  contract  if  he  was  able  to  obtain  the  con- 
tract were  manifestly  statements  based  on  in- 
formation the  salesman  procured  from  others, 
and  did  not  give  the  purchaser  a  right  of  ac- 
tion for  fraud  after  he  purchased  the  motor 
truck  to  carry  out  the  contract,  where  it  ap- 
peared that  he  negotiated  for  the  milk  rout? 
contract  before  bujing  the  truck,  and  be  him- 
self testified  that,  if  the  milk  route  contract 
had  been  fully  performed,  he  would  hare  been 
aatisfied. 

Department  1. 

Appeal  from  Superior  Court,  King  (3oan- 
ty;    Austin  E.  Griffiths,  Judge. 

Action  by  E.  J.  A.  Badley  and  wife 
against  the  Acme  Motor  Truck  Sales  Com- 
pany, Inc.,  and  others,  to  recover  damages 
resulting  from  an  alleged  misrepresentation. 
Judgment  for  defendants  on  directed  Ter- 
diet,  and  plaintiffs  appeal.    Affirmed. 

Flick  &  Paul,  of  Seattle,  for  appellants. 
BalUnger,   Battle,    Hulbert   &   Shorts,   of 
Seattle,  for  respondents. 


TOLMAN,  J.  Appellants,  KB  plaintiffs  be- 
low, brought  this  action  to  recover  damages 
resulting  from  alleged  misrepresentations, 
made  by  respondents,  inducing  the  sale  to 
appellant  Badley  of  a  certain  automobile 
truck,  sold  on  conditional  sale  contract  The 
respondent  Acme  Motor  Truck  Sales  (Com- 
pany, Inc.,  Is  engaged  In  the  business  of  sell- 
ing Acme  trucks,  with  its  principal  place 
of  business  In  Seattle.  Respondent  W.  J. 
Kohlmeyer  Is  Its  local  agent  at  Tolt,  Wash., 
and  the  respondent  F'red  T.  HaU  ia  a  sales- 
man in  the  employ  of  Mr.  Koblmeyer.  Ap- 
pellant Badley,  desiring  to  purchase  an  auto- 
mobile truck  and  operate  it  as  a  business, 
called  on  the  Acme  Truck  Sales  Company, 
made  known  his  purpose,  investigated  a  sui>- 
posed  opportunity  to  obtain  a  logging  con- 
tract in  Snohomish  county,  with  a  view,  if  he 
obtained  such  contract,  of  purchasing  a  truck 
to  be  used  in  that  connection,  but  upon  in- 
vestigation did  not  undertake  that  proposi- 
tion. A  little  later  it  was  learned  that  the 
King  County  Dairymen's  Association  desired 
to  let  a  contract  for  the  hauling  of  milk 
from  a  country  route  near  Tolt  to  the  milk 
condensery  which  served  that  section  of  the 
country.  Mr.  Badley  was  advised  of  thla 
matter,  and  talked  with  respondents  regard- 
ing it  He  testified  that  respondents  repre- 
sented and  guaranteed  to  him  that  if  he  en- 
tered into  this  contract  with  the  dairymen's 
association  he  would  get  a  minimum  of  85 
cans  of  milk  per  day,  each  can  containing 
85  pounds  of  milk,  and  the  compensation 
to  him  would  be  22  cents  per  hundredweight 
for  the  hauling.  Several  statements  to  this 
effect  are  testified  to.  It  appears,  however, 
that  appellant  Badley  knew  that  none  of  the ' 
respondents  had  anything  to  do  with  the  let- 
ting of  the  milk-hauling  contract  and  that  if 
he  obtained  it,  It  would  be  between  himself 
and  the  King  County  Dairymen's  Association, 
and  he  was  directed  to  the  offices  of  the 
dairymen's  association  for  the  purpose  of 
learning  the  facts  and  obtaining  the  contract 
if  he  was  satisfied.  Appelant  Badley  accord- 
ingly went  to  the  offices  of  the  dairymen's 
association,  met  the  manager  and  also  the 
field  man  of  the  association,  who  was  in 
charge  of  this  particular  part  of  the  business, 
and  knew  all  of  the  facts  pertaining  to  it 
and  the  whole  matter  was  discussed  between 
them,  before  the  contract  was  entered  into 
for  the  purchase  of  the  truck,  or  any  pay- 
ment was  made  thereon.  Being  apparently 
satisfied  with  what  he  learned  from  the  repre- 
sentatives of  the  dairymen's  association,  Mr. 
Badley  made  bis  initial  payment  and  en- 
tered Into  .a  contract  for  the  purchase  of  the 
truck,  and  within  a  day  or  two  thereafter 
went  to  the  offices  of  the  dairymen's  as8ocia< 
tion,  and  there  entered  into  a  contract  for  the 
hauling  of  the  milk,  which  contract  was  to 
begin  on   November  1,   1920,  and   termlnat* 
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on  December  31,  1920,  coveting  an  already 
established  route,  which  had  been  previously 
served  by  a  Mr.  Isaacson.  Mr.  Badley  In  his 
testimony  says  that  the  -contract  with  the 
dairymen's  association  was  in  every  way  sat- 
isfactory to  him,  and  that.  If  the  contract 
bad  been  carried  out  and  he  had  obtained  the 
amount  of  mlUc  to  haul  which  the  represen- 
tatives of  the  dairymen's  association  In- 
formed him  he  would  have,  he  could  have 
carried  out  bis  contract  for  the  purchase  of 
the  trnck,  and  would  have  been  entirely 
satisfied.  It  appears  that  Mr.  Badley  began 
work  under  his  contract  about  the  8th  of 
November,  1920,  first  making  a  trip  or  two 
with  Mr.  Isaacson  to  learn  the  route,  but 
that  be  soon  discovered  that  instead  of  the 
route  producing  a  minimum  of  7,225  pounds 
of  milk  per  day  to  be  hauled,  as  represented, 
it  In  foct  produced  for  hauling  less  than 
5,000  pounds  per  day,  and  consequently,  in- 
stead of  earning  nearly  $500  per  month  un- 
der his  contract,  his  gross  earnings  fell  far 
short  of  that  figure.  At  the  close  of  plain- 
tlflTs  case,  the  defendants  and  each  of  them 
challenged  the  sufficiency  of  the  evidence,  and 
made  motions  for  Judgment  of  nonsuit  as  to 
each.  These  challenges  and  motions  were 
sustained  by  the  trial  court,  the  Jury  was 
discharged,  and  Judgment  entered  in  favor  of 
respondents,  from  which  this  appeal  is  pros- 
ecuted. 

The  only  question  presented  here  la  as  to 
the  sufficiency  of  the  evidence  to  take  the 
case  to  the  Jury.  We  have  carefully  read 
the  record,  having  in  mind  the  necessity  of 
viewing  the  evidence  in  tlie  light  most  fa- 
vorable to  appellants,  and  cannot  escape  the 
conclusion  ttiat  the  Judgment  of  the  trial 
court  was  right  Mr.  Badley  was  fully  aware 
from  the  beginning  that  the  respondents  had 
no  control  over  the  milk  route  wliatever,  and 
that  any  representations  which  they  made 
must  necessarily  be  based  upon  information 
whidi  they  had  obtained  from  others.  He  was 
fully  advised  that  the  contract  must  be  ob- 
tained from  the  dairymen's  association,  which 
bad  no  connection  whatever  with  the  re- 
spondents, or  any  of  them,  and  accordingly 
he  wont  tb  the  offices  of  the  association,  and 
was  there  given  Information,  which  he  testi- 
fies fully  bore  out  all  representations  regard- 
ing the  milk  route  which  respondents  had 
made  to  blm,  and  from  his  whole  testimony  it 
tally  appears  that  he  relied  upon  the  repre- 
■entatloDs  made  by  the  dairymen's  associa- 
tion, rather  than  representations  made  by  the 
respondents.  He  In  fact  testified  that.  If  the 
dairymen's  association  had  fulfilled  its  con- 
tract with  him  and  given  him  the  amount  of 
milk  to  hatd  which  It  bad  represented  It 
would  do,  or  had  agreed  to  do,  he  could  have 
carried  out  his  contract  for  the  purchase  of 
the  trncit,  and  would  have  been  entirely  satis- 
fied.    Under  these  circumstances  we  cannot 


see  that  he  has  any  right  of  action  against 
the  respondents. 
The  Judgment  appealed  from  is  affirmed. 

PARKER,  C.  J.,  and  MITCHEIiL,  BRIDG- 
ES, and  FULLERTON,  JJ.,  concur. 


(121  Wash.  24) 
PARKER  et  al.  v.  PARKER.     (No.    17034.) 

(Supreme  Court  of  Washington.    July  13, 
1022.) 

1.  Appeal  aad  error  i£=»l036(2)  — Making 
payee  of  aotes  party  plaintiff  held  not  prol- 
udicial. 

In  an  action  by  the  assignee  of  notes 
against  the  estate  of  the  malier,  making  the 
assignor,  the  payee,  a  party  plaintiff,  in  view 
of  the  fact  that  it  presented  no  new  issue,  and 
did  not  change  the  conduct  of  the  trial,  was 
not  prejudicial  to  defendant 

2.  Pleading  <S=»259— Permitting  answer  deny- 
ing execution  of  notes  and  setting  up  lack 
of  consideration  to  be  changed  so  as  to  al- 
lege payment  held  not  error. 

In  an  action  by  an  assignee  of  notes 
against  the  administrator  of  the  maker  is  view 
of  the  fact  that  defendant  was  a  representa- 
tive and  unfamiliar  with  the  transaction  in 
which  the  notes  were  given,  permitting  an  an- 
swer denying  the  execution  of  the  notes  and 
pleading  lack  of  consideration  to  l>e  changed 
so  as  to  allege  payment  of  the  notes  was  not 
error. 

3.  Husband  and  wifo  ^3262(1)— Property  ac- 
quired by  husband  after  marriago  presnmetf 
to  be  oommnnity  property. 

Where  property  consisting  of  cash  and 
Liberty  Bonds  was  acquired  by  a  husband  after 
his  marriage,  there  is  a  presumption  that  It 
was  community  personal  property. 

4.  Husband  and  wife  4=s>26&— Gift  of  oommnnU 
ty  property  without  consent  of  wife  held  la- 
valid. 

A  gift  by  a  husband  of  community  prop- 
erty without  the  consent  of  his  wife,  in  ab- 
sence of  testimony  showing  that  it  could  be 
deducted  from  the  husband's  share  of  the 
community  property,  was  invalid. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Calvin  S.  HaU,  Judge. 

Action  by  Howard  Parker  and  Katie  BK. 
Parker  against  Annie  C.  Parker,  adminis- 
tratrix. From  Judgment  for  defendant,  plain- 
tiffs appeaL    Affirmed. 

See,  also,  199  Pac.  723. 

J.  It.  (3orrigan  and  MUllon  &  Houser,  «U 
of  Seattle,  for  appellants. 

Shank,  Belt  &  A'airbrook,  of  Seattle,  for 
respondent 

BIACKINTOSH,  J.  This  action  was  orig- 
inally  brought  by   Howard   Parker   against 
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tbe  estate  of  his  deceased  nnde,  to  recover .  when    tbe   amount   transferred   equals   the 
upon  two  promissory  notes,  for  $1,000  ea.<sb,  \  amount  of  the  indebtedness.    The  plaintiffs 

sought  to  offset  this  presumption  by  another 
which  arises  by  reason  of  the  fact  that  the 
promissory  notes  are  still  in  their  possession, 
these  facts  giving  rise  to  the  presumption 
that  they  are  not  paid.  With  thes^  contrary 
presumptions  in  the  case,  testimony  was  in- 
troduced on  behalf  of  the  plaintiffs  from  an 
attorney  as  to  conversations  with  Joseph  H. 
Parl^er,  in  which  be  stated  that  he  had  made 
a  gift  to  bis  sister  of  these  $1,600  in  cash 
and  the  Liberty  Bonds  in  the  amount  of  $500. 
The  testimony  was  objected  to  tor  the  rea- 
son that  it  constituted  a  privileged  commimi- 
cation  between  attorney  and  client,  and  was 
therefore  inadmissible.  The  evidence,  how- 
ever, shows  that  the  attorney  was  acting 
both  for  Katie  M.  Parker  and  Joseph  U. 
Parker.  Authorities  are  not  lacking  to  sup- 
port the  position  that  communications  made 
to  an  attorney  acting  for  different  clients 
are  not  privileged  in  a  subsequent  contro- 
versy between  the  clients,  and  the  case  of 
Ualffman  v.  Haluman,  113  Wash.  820,  194 
Pac.  371,  Is  cited  to  that  point.  The  au- 
thorities upon  ttils  question  agree  that,  where 
the  communications  were  made  between  such 
parties  in  the  presence  of  the  attorney  and 
each  other,  they  are  not  privileged,  which 
was  the  situation  in  the  Halffman  Case,  but 
there  is  some  difference  of  opinion  as  to 
whether  they  are  admissible  when  made  be- 
tween one  of  the  parties  alone  and  the  at- 
torney. But  this  question  becomes  unim- 
portant in  the  case  before  us  in  view  of  what 
we  will  subsequently  have  to  say,  and  it 
may  be  assumed  that  the  testimony  was 
properly  admissible,  and  that  the  gift  was 
satisfactorily  proven. 

[3, 4]  This  brings  us  to  the  question  which 
determines  this  case  against  the  contention 
of  the  appellants,  and  that  is  that  Joseph 
H.  Parker  was  not  authorized  to  make  such 
a  gift.  The  testimony  shows  that  Joseph  H. 
Parker  had  been  married  for  a  great  number 
of  years,  and  that  the  $1,500  in  cash  and 
the  $500  In  Liberty  Bonds  were  acquired  by 
him  after  marriage.  The  presumption  there- 
fore arises  that  this  was  community  person- 
al property.  Tester  v.  Hocbstettler,  4  Wash. 
a49,  30  Paa  398;  Freeburger  v.  Caldwell,  5 
Wash.  769,  32  Pac  732;  Sa<*man  v.  Thomas, 
24  Wash.  660,  64  Pac.  819,  and  many  other 
cases  following.  This  presumption  Is  not 
overcome  in  any  way  by  any  proof  on  behalf 
of  the  appellant.  The  law  which  gives  the 
husband  the  management  and  control  of  the 
community  personal  property  does  not  give, 
him  the  right  to  make  substantial  gifts  there- 
of against  the  consent  of  the  wife.  Aa  was 
said  in  Schramm  v.  Steele.  97  Wash.  309, 
166  Pac.  634: 


given  by  the  uncle  to  Katie  M.  Parker,  the 
uncle's  sister,  and  mother  of  Ho>vard  Par- 
ker. The  notes  were  assigned  to  Howard 
Parker  for  collection.  The  answer  of  the 
estate  to  the  complaint  denied  the  execution 
Of  the  notes,  and  pleaded  lack  of  considera- 
tion. By  order  of  the  court  Katie  M.  Parker 
was  made  a  party  plaintiff.  After  the  in- 
troduction of  the  plaintiff's  case  upon  the 
trial  the  estate  was  given  permission  to 
change  its  answer  so  as  to  allege  payment 
of  the  notes. 

[1]  The  first  assignment  of  error  is  that 
the  court  was  wrong  in  compelling  the  Join- 
ing of  Katie  M.  Parker  as  plaintiff  in  this 
action.  Assuming  that  this  was  erroneous. 
It  did  not  necessarily  prejudice  the  plaintiff's 
case,  as  it  presented  no  new  Issue,  and  did 
not  change  the  conduct  of  the  trial  In  any 
manner.  This  being  true,  it  presents  no  suf- 
ficient reason  for  the  granting  of  a  new 
trial. 

[2]  It  la  next  urged  that  it  was  error  to 
allow  the  amendment  to  tbe  answer,  on  the 
ground  that  the  amendment  presented  a  de- 
fense which  was  inconsistent  with  that  pre- 
sented in  the  first  answer,  and  the  case  of 
SeatUe  NaUonal  Bank  v.  Carter,  13  Wash. 
281,  43  Pac.  331,  48  L.  R.  A.  177.  WhUe  it 
Is  true  that  inconsistent  defenses  are  not 
sanctioned,  still,  in  this  case,  we  have  a 
peculiar  situation  which  would  seem  to  Jus- 
tify tbe  relaxing  of  so  rigid  a  rule.  It  is  to 
be  remembered  that  the  defendant  in  the 
case  is  a  representative  of  the  estate,  im- 
familiar  with  the  transaction,  and  was  Jus- 
tified in  pleading  that  the  notes  were  not 
executed  and  lacked  consideration;  and, 
when  the  proof  developed  that  these  de- 
fenses were  untenable,  she  was  Justified  in 
pleading  the  other  defense  of  payment.  No 
continuance  was  asked  on  the  ground  of  sur- 
prise. The  plaintiffs  were  not  prejudiced  in 
the  presentation  of  what  evidence  was  neces- 
sary to  sustain  their  contention,  or  to  an- 
swer the  defense  finally  made  by  the  admin- 
istratrix. A  person  acting  as  administratrix 
of  an  estate  in  defense  of  an  action  of  this 
kind  may  not  be  in  such  full  possession  of 
the  facts  which  surrounded  the  transaction 
as  would  be  the  parties  to  it  during  their 
lifetime,  and  the  rigid  rule  we  have  referred 
to  is  properly  relaxed  in  such  case. 

In  proof  of  the  defendant's  plea  of  pay- 
ment, evidence  was  introduced  that  showed 
that  prior  to  the  death  of  Joseph  U.  Parker, 
be  gave  to  his  sister  $1,500  in  cash  and  $500 
In  Liberty  Bonds,  which  the  administratrix 
claims  were  Iq  payment  of  the  two  notes  for 
$1,000  each,  relying  upon  the  presumption 
that  money  transferred  from  one  person  to 
another  Is  presumed  to  be  in  payment  of  an 
obligation  between  them,  where  there  is  no 
evidence  of  the  intention  of  the  parties,  and 
that  this  presumption  is  particularly  strong 


"The  statnte  •  •  •  Intends  no  more  than 
to  make  him  a  statutory  agent  of  the  com- 
munity." 


Digitized  by 


Google 


1064 


207  PAGIBTO  BBPORTEB 


(Wash. 


•  Not  having  the  consent  of  hla  wife — the 
record,  in  fact,  disclosing  that  she  would  not 
consent  thereto — the  rale  established  in 
Marston  y.  Rae,  92  Wash.  120,  159  Pac  111, 
is  applicable,  and  the  gift  must  be  held  to 
nave  been  void.  If  the  testimony  had  shown 
that  this  sma  of  $2,000  which  was  attempted 
to  be  given  by  Joseph  H.  Parker  to  his  sister 
could  have  been  deducted  from  bis  share  of 
the  community  property  a  different  situation 
might  be  presented.  However,  there  is  no 
testimony  in  this  case  showing  what  the 
value  of  Parker's  community  interest  was, 
and,  it  being  necessary  to  decide  this  action 
upon  the  facts  presented  in  this  record,  we 
cannot  supply  this  deficiency,  and  most  hold 
that  the  gUt  was  void. 
The  Judgment  is  affirmed. 

PARKBB,  O.  J,  and  MAIN,  HOLCOMB, 
and  HUVBT,  JJ.,  concur. 


(UO  Wash.  ES6) 

T.  W.  LITTLE  CO.  v.  FYNBOH  et  ax. 
(No.  17203.) 

(Supreme  Court  of  Washington.    July  7, 1922.) 

1.  fraud  «=>3I— Cross-compialat  held  om  for 
false  represeatatlons. 

In  action  by  seller  of  truck  for  price,  buy- 
er's cross-complaint,  seeking  recovery  on  im- 
plied  warranty,  which  alleged  that  seller 
had  fuB  knowledge  that  buyer  knew  nothing 
about  trucks  and  represented  that  trud  would 
do  seller's  work,  that  truck  was  defective,  and 
was  useless  for  seller's  purpose,  held  sufficient 
to  support  a  recovery  for  false  representa- 
tions, although  the  words  "false"  and  "fraudu- 
lent" were  not  used. 

2.  Sales  «s»273(3)— Rnle  of  Implied  warraaty 
of  fitness  for  knowa  purpose  applied  to  see- 
ondhasd  tniok. 

Where  seller  of  truck  knew  of  the  work  the 
truck  was  expected  to  do,  and  the  buyer  re- 
lied on  seller's  representations,  the  contract 
being  silent  on  the  subject  of  a  warranty,  there 
was  an  implied  warranty  that  the  machine  was 
sufficient  for  the  purpose  intended,  although  the 
truck  was  a  secondhand  one. 

3.  Sales  «s»287(4)— Return  of  defective  truok 
held  snfnolent. 

Where  buyer  of  a  warranted  truck,  which 
was  defective,  drove  truck  to  seller's  place  of 
business,  tendered  it  to  seller,  and  left  it,  and 
seller  had  the  dty  police  remove  it,  there  was 
a  sufficient  return  of  the  truck. 

Vullerton,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  CiOTirt,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  the  T.  W.  Uttle  Company 
against  K  E.  S^nboh  and-  wife.  From  a 
Judgment  <for   defendant  on  Xh»  complaint. 


and  also  on  the  cross-complaint,  plaintiff  ap- 
peals.   Affirmed. 

Wm.  H.  Pratt,  of  Tacoma,  for  appellant 
Sickabaugfa  &  McElroy,  of  Taoonui,  for  re- 
spondents. 

TOLlfAN,  J.  AppeUant  broni^t  this  ac- 
tion as  plaintifr  below  to  recover  from  re- 
spondents the  amount  due  upon  a  promis- 
sory note  given  to  evidence  the  deferred 
payments  accruing  under  a  conditional  sale 
agreement  for  the  purchase  of  a  certain  au- 
tomobile truck  and  trailer.  Respondoits,  by 
amended  answer  and  cross-complaint,  plead- 
ed that  the  appellant,  a  dealer  in  new  and 
secondhand  trucks,  with  full  knowledge  that 
respondents  knew  nothing  about  automobile 
trucks,  of  the  purpose  for  which  the  pui^ 
chaser  intended  to  use  it,  and  of  the  roads 
over  which  it  was  to  be  used,  represented 
that  the  traA  would  haul  2,000  or  more  feet 
of  logs,  and  would  do  the  work  for  which 
the  purchaser  intended  it;  that  the  truck 
was  In  fact  defective  and  worn  out,  and 
would  not  do  the  work  as  represented,  and 
would  not  hatil  more  than  from  900  to  1,500 
feet  of  logs  over  the  roads  contemplated; 
that  the  truck  was  useless  for  respondents^ 
purpose,  and  that  it  was  held  subject  to  ap- 
pellant's orders. 

There  Is  ample  evidence  shown  In  tbe  rec- 
ord to  support  the  findings  of  the  trial  court 
sustaining  this  defense.  It  Is  admitted  that 
appellant's  salesman,  who  handled  the  mat- 
ter, personally  inspected  and  examined  the 
roads  before  the  sale  was  made,  was  inform- 
ed that  respondents  knew  nothing  about 
trucks,  and  tacitly,  at  least,  it  la  admitted 
that  he  r^resented,  or  expressed  the  opin- 
ion, that  the  truck  would  satisfactorily  han- 
dle 2,000  feet  of  logs  to  a  load  under  the 
conditions  which  had  been  made  known  to 
him.  The  cross-complaint  seeks  recovery  of 
$350  paid  in  cash  as  a  down  payment  <hi  the 
purchase,  and  the  Judgment  of  the  trial 
court  was  for  this  amount,  together  with  the 
cancellation  of  the  note  sued  upon. 

Appellant's  chief  contention  is  that  the 
trial  court  erred  in  admitting  oral  testimony 
tending  to  qualify  or  add  to  the  written  con- 
tract of  conditional  sale.  The  conditional 
sale  contract  describes  the  truck  and  trailer 
by  name  and  number,  fixes  the  amount  of 
the  purchase  price,  and  the  terms  of  pay- 
ment, reserves  title  In  the  vendor  until  the 
payments  are  fully  made,  contains  tbe  usual 
provisions  as  to  insurance,  payment  of  taxes, 
nonremoval  from  the  county,  and  the  Uke, 
for  the  protection  of  the  vendor,  but  Is  whol- 
ly and  entirely  without  any  warranty  or 
guaranty  of  any  kind  or  nature. 

[1  ]  Wtiile  in  .  form  the  cross^complalnt 
seeks  recovery  upon  an  Implied  warranty, 
yet  the  allegations  are  broad  enough  to  sui^ 
port  a  recovery  upon  the  ground  of  false  rep- 
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resentations,  ttiongh  the  words  "false"  and 
"fraadulent"  are  not  used,  and,  If  treated 
from  tbat  standpoint,  the  judgment  can  be 
affirmed  under  the  authority  of  Warren  t. 
Sheane  Auto  Co.  (Wash.)  203  Pac.  372. 

[2]  In  any  event,  however,  the  conditional 
sale  contract  is  entirely  silent  upon  the  sub- 
ject of  warranty,  and  we  Imow  of  no  good 
reason  why  the  admitted  rule  that  the  law 
will  imply  a  warranty  when  a  machine,  even 
though  secondhand,  is  sold  for  a  particular 
known  pnri)ose,  should  not  apply.  The  work 
to  be  done  and  the  conditions  under  which 
it  must  be  Aoae  being  fully  made  known  to 
the  seller,  the  fact  that  the  purchaser  relied 
upon  the  seller's  knowledge  of  the  truck  and 
what  it  could  or  should  do,  all  combined, 
create  a  situation  from  which,  in  the  ab- 
aoice  of  any  agreement  to  the  contrary,  the 
law  implies,  without  any  express  contract, 
that  the  seller  warrants  the  machine  suffi- 
cient for  the  purpose  intended.  What  was 
said  in  Ellers  Music  House  v.  Oriental  Co., 
89  Wash.  618,  125  Pac.  1023,  clearly  relates 
to  express  warranties  only,  and  has  no  ap- 
pUcatl(ni  here. 

[3]  While  no  direct  assignment  of  error  is 
based  thereon,  yet  in  its  brief,  and  in  oral 
argument,  appellant  attempts  to  make  the 
point  that  there  was  not  a  sufficient  tender 
badt  of  the  truck  and  trailer.  It  clearly  ap- 
pears that,  when  it  was  fully  demonstrated 
that  the  truck  would  not  do  the  work,  and 
after  appellant  had  made  repeated  and  un- 
Buccessfnl  efforts  to  cause  it  to  do  so,  the 
truck  and  trailer  were  driven  to  appellant's 
place  of  business  and  tendered  to  its  man- 
ager, who  refused  to  accept  them.  Respond- 
ents then  left  them  in  the  alley  at  the  en- 
trance of  appellant's  building.  Had  they 
been  removed  by"  a  wrongdoer,  or  without 
the  consent  or  «Hinlvance  of  appellant,  a  se- 
rlons  question  would  have  been  presented; 
but  It  appears  by  the  uncontradicted  evi- 
dence, offered  by  appellant,  that  Its  manager, 
well  knowing  all  the  facts  and  conditions, 
caused  the  police  of  the  city  of  Tacoma  to 
take  the  truck  and  trailer  away.  Clearly 
having  so  caused  the  removal  of  the  proper- 
ty, it  cannot  now  urge  a  nondelivery  to  it 
The  Judgment  ai»pealed  from  is  affirmed. 

PABKBR,    O.    J.,    and    MITOHELX.   and 
BRIimBS,  JJ.,  concur. 
FUIJjEBTON;  J.,  dissents. 


(86  OU.  256) 

DAVIS  tt  aL  V.  DAVIS  et  al.    (No.  10583.) 

(Supreme  Coart  of  Oklahoma.    Jane  20,  1822.) 

(ByXtaha*  by  the  Court.) 
I.  Wills  «=>I30— "Holographlo  will"  deflned. 

A  "hologpapbic  will"  is  one  that  is  entirely 
written,  dated  and  signed  by  the  band  of  the 


testator  himself.  It  Is  subject  to  no  other 
form,  and  may  be  made  in  or  ont  of  this  state^ 
and  need  not  be  witnessed.  Section  8347,  Bev. 
Lews  1810. 

[Ed.  Note.-rFor  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Holo- 
graphic Will.] 

2.  Wills  «s»2S9— Proponents  have  burden  of 
proving  execution  and  publication  la  accord- 
anoe  with  statute. 

The  burden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  establish  by  a  preponder- 
ance of  the  evidence  that  the  will  was  executed 
and  pnblisbed  according  to  the  provisions  of 
the  Btatates.  McCarty  et  aL  v.  Weatherly  et 
al.  (Okl.)  204  Pac  632. 

3.  Wilis  <9»302(6)— Evidence  held  not  to 
prove  Instrument  the  bolographio  will  of 
testator. 

Where  a  holographic  will  Is  offered  for 
probate,  and  the  pame  of  the  testator  is  not 
sixned  at  the  bottom  of  the  will,  but  appears 
only  in  the  body  of  the  instrument,  evidence 
showing  that  the  deceased,  prior  to  his  death, 
bad  made  isolated  statements  to  the  effect 
tbat  he  had  made  a  will  without  identifying 
the  paper  purporting  to  be  his  will,  does  not 
meet  this  proof. 

4.  Suffloienoy  of  evidence. 

The  record  examined,  and  held,  that  the 
evidence  does  not  sustain  the  Judgment  of  the 
trial  court. 

Appeal  from  District  Court,  (Jonumcfaa 
0>UDty;  Cham  Janes,  Judge. 

Proceeding  in  the  county  court  by  Pearl 
Davis  for  the  probate  of  an  Instrument  as 
the  last  will  and  testament  of  R.  B.  Davis, 
deceased.  From  Judgment  of  the  district 
court  admitting  the  will  to  probate  on  ap- 
peal from  the  county  court,  J.  P.  Davis  and 
others  ai^eaL    Reversed  and  remanded. 

Eeaton,  Wells  &  Johnston,  of  Oklahoma 
CHty,  and  J.  F.  Thomas,  of  Lawton,  and  Ben- 
son &  Benson,  and  Dcmald  &  Donald,  all  of 
Bowie,  Tex.,  for  plaintiffs  in  error. 

S.  I.  McElhoes,  of  Lawton,  for  defendants 
In  error. 

MILLER,  J.  This  proceeding  was  ln8titnl>- 
ed  In  the  probate  division  of  the  county  court 
of  Comanche  county,  OkL,  by  Pearl  Davis, 
and  others,  asking  for  the  probate  of  a  cer- ' 
tain  instrument  as  the  last  will  and  testa- 
ment of  R.  B.  Davis,  deceased,  late  of  (Com- 
anche county,  OiU.  J.  P.  Davis  and  the  oth- 
er heirs  of  R.  B.  Davis,  deceased,  except 
those  named  as  beneficiaries  in  the  will. 
Joined  in  a  protest  against  admitting  the 
will  to  probate.  The  county  court  refused 
to  admit  It  to  probate.  Pearl  Davis  and  his 
cobenefidarles  appealed  to  the  district  court 
of  Comanche  county.  On  a  full  hearing  had 
before  the  district  court  of  Comanche  coun- 
ty that  court,  on  November  7,  1918,  ordered 
the  paper  probated  as  the  will  of  the  deceas- 
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ed.  Notice  of  appeal  was  given,  and  this 
appeal  perfected.  J.  P.  Davis  and  others 
associated  with  him  objecting  to  the  probate 
of  the  will  appear  here  as  plaintiffs  in  error. 
Pearl  Davis  and  his  associates  appear  as  de- 
fendants In  error,  and  they  wlU  be  so  refer- 
red to. 

The  plalntUFs  in  error  In  their  brief  refer 
to  their  assignments  of  error  as  follows: 

"The  petition  in  error  contains  a  number 
of  assignments  of  error,  including  tbe  assign- 
ment so  necessary  to  a  consideration  by  this 
court,  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial,  and  that  the 
court  erred  in  admitting  said  will  to  probate." 

The  only  question  discussed  is  whether  or 
not  the  court  erred  in  admitting  the  will  to 
probate.  The  facts  necessary  to  determine 
this  question  may  be  brieSy  stated  as  fol- 
lows: 

R.  B.  Davis  died  April  16,  1918,  as  a  resi- 
dent of  Comanche  county,  Okl.,  and  leaving 
an  estate  therein.  The  defendants  in  error 
claim  this  estate  under  -a  holo^aphlc  will 
dated  August  1,  1901.  The  plaintiffs  in  er- 
ror are  the  other  heirs  at  law  of  the  deceased. 
On  April  1,  1018,  tbe  deceased  executed  an- 
other will  which,  after  making  certain  spe- 
cific bequests  in  amounts  of  $1,  left  the  es- 
tate to  the  defendants  in  error.  This  will 
was  filed  for  probate,  but,  it  appearing  that 
the  witnesses  thereto  did  not  sign  In  the 
presence  of  the  testator,  the  proponents  of 
tbe  will  did  not  Insist  on  its  being  admitted 
to  probate. 

Some  two  months  after  the  death  of  R.  B. 
Davis  the  will  in  question  in  this  case  was 
found  in  an  old  trunk  which  the  evidence 
discloses  Davis  k^t  locked,  and  prior  to  his 
death  he  carried  the  key.  The  will  in  ques- 
ti<ni  reads  as  follows: 

"Know  all  men  by  these  presents  that  I,  R. 
B.  Davis,  have  this  1st  day  of  August,  1901, 
made  and  executed  this  my  will  to  L.  S.  Davis 
and  his  children,  Kdgar  Davts  and  Mabel  Davis 
and  Claude  Davis  and  Pearl  Davis,  to  take  ef- 
fect at  my  demise  as  follows,  to  wit:  All  of  my 
land  and  all  of  my  stock,  both  horses  and  cattle, 
and  aD  of  my  money,  bank,  deposits,  notes 
promissory  and  otherwise,  and  all  my  house 
furnishings.  In  fact  all  of  my  incumbrances  to 
be  divided  equally  between  all  the  above  named 
when  Pearl  Davis,  the  youngest,  becomes  of 
age,  and  I  hereby  name  L.  S.  Davis  as  trustee 
for  tins  win,  and  I  further  enjoin  that  there  be 
no  legal  procedure  interceded  against  this  docu- 
ment 

"Witness  my  hand  this  the  Ist  day  of  August, 
1901.     Witness." 

This  will  is  not  signed  at  tbe  bottom,  but 
it  was  shown  by  opinion  testimony  of  a  large 
number  of  witnesses  to  be  in  tbe  handwrit- 
ing of  the  deceased.  At  least  six  witnesses 
who  appear  to  be  disinterested  testified  that 
tbe  deceased  had  told  them  on  different  oc- 
casions tliat  he  had  made  a  will  and  bad  left 
bis  property  to  Stanhc^e's  children.     It  is 


admitted  the  Stanhope  referred  to  In  the  tes- 
timony of  these  witnesses  was  a  brother  at 
the  deceased  and  Is  the  one  referred  to  in 
the  will  as  L.  S.  Davis,  and  Stanhope's  chil- 
dren referred  to  are  the  other  persons  named 
In  the  wiU  and  are  the  defendants  lu  error 
here. 

The  evidence  further  discloses  that  the  de- 
ceased formerly  resided  in  Montague  county, 
Tex.,  and  removed  to  Comanche  county,  OkL, 
bringing  with  him  his  brother,  Stanbopp,  and 
Stanhope's  four  children,  who  are  the  bene- 
ficiaries under  this  will ;  that  be  took  care 
of  Stanhope's  children  when  they  were  small, 
and  they  in  turn  took  care  of  the  house, 
making  a  home  for  him  and  helping  him 
with  bis  farm  work.  They  lived  together  as 
a  family  and  deceased  was  practically  a  fa- 
ther to  the  children. 

The  plaintiffs  In  error  contend  that  the 
name  "R.  B.  Davis"  written  by  him  In  the 
top  of  the  instrument  is  not  a  sufficient  sign- 
ing to  make  the  paper  a  valid  will;  their 
contention  beidg  that  It  must  either  be  sign- 
ed at  the  bottom  or  the  will  must  show  on 
its  face  he  intended  that  his  name  appear- 
ing in  a  different  part  of  tbe  instrument 
should  constitute  his  signature  to  the  Instru- 
ment. They  say.  In  effect,  that  evidence  al- 
iunde Is  not  admissible  to  prove  be  intended 
the  writing  of  his  name  in  the  upper  part 
of  the  instrument  to  stand  as  his  signature. 
Without  passing  upon  this  question  or  ex- 
pressing any  opinion  as  to  the  admissibility 
of  evidence  aliunde,  we  do  not  think  the  evi- 
dence offered  has  sufildent  probative  force 
to  ^tablisfa  the  factum  of  the  wilL 

[1]  Section  8347,  Revised  Laws  of  Okla- 
homa 1910,  defines  a  holographic  will  as  fol- 
lows: 

"A  holographic  will  is  one  that  is  entirely 
written,  dated  and  signed  by  tbe  band  of  tbe 
testator  himself.  It  Is  subject  to  no  other 
form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed." 

The  evidence  before  the  court  as  shown  by 
the  record  was  that  the  deceased  stated  to 
the  various  witnesses  that  he  had  made  a 
will  and  left  all  of  his  estate  to  Stanhope 
and  Stanhope's  children,  not  that  he  was  go- 
ing to  make  a  will  or  intended  to  make  a 
will.  Defendants  In  error  contend  thlft  evi- 
dence established  tbe  paper  offered  for  pro- 
bate as  the  last  will  and  testament  of  R.  B. 
Davis,  deceased.  Not  one  of  the  witnesses 
testified  they  had  ever  seen  this  paper  be- 
fore, or  that  the  paper  had  l>een  exhibited 
to  either  of  them  by  R.  B.  Davis,  and  he  had 
declared  it  to  be  his  will  or  in  any  way  In- 
dicated that  bis  name  appearing  In  tbe  top 
of  the  Instrument  was  intended  by  bim  to 
constitute  his  signature.  Neither  did  any 
witness  testify  to  the  identity  of  this  paper 
as  the  will  to  which  R.  B.  Davis  referred  in 
the  conversation  wherein  he  stated  he  had 
made  a  wiiL    Ordinarily  the  person's  name 
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apifeatlng  In  tlw  top  of  an  Instnunent,  al- 
thcrngh  written  by  his  own  hand,  is  merely 
descriptive  of  the  person  unless  there  Is  com- 
petent evidence  which  would  reasonably  tend 
to  establish  as  a  fact  that  he  intended  it  to 
constitute  a  signing  of  the  Instrument,  or 
that  his  name  so  written  by  him  was  Intend- 
ed as  a  complete  execution  of  the  Instm- 
ment. 

[3]  These  words  appearing  at  the  bottom 
of  the  paper  offered  for  probate  have  some 
signiilcance,  "Witness  my  liand  this  the  1st 
day  of  August,  1901."  The  declaration  above 
quoted  is  so  universally  used  as  apt  and  ap- 
propriate words  preceding  the  signature  that 
they  may  be  said  to  have  an  established 
meaning  and  import,  to  wit,  that  the  execu- 
tion of  the  instrument  will  be  completed  by 
signing  his  name  immediately  following  such 
declaration  of  "Witness  my  band."  This 
declaration  indicates  that  his  signature  or 
some  mark  or  attestation  made  by  Us  hand 
would  follow  to  complete  the  execution  of 
the  instrument.  The  wording  of  the  decla- 
ration is  evidence  of  an  Intent  to  sign  or 
make  some  mark  with  his  own  hand  after 
he  has  made  the  declaration.  While  this 
may  be  only  slight  evidence  of  Ills  Intent  to 
attach  his  signature  or  some  mark  of  attes- 
tation to  denote  he  had  completed  the  exe- 
cution of  the  instrument,  yet  it  would  re- 
quire some  evidence  to  rebut  the  import  of 
the  declaration.  It  cannot  be  presumed  be- 
cause he  may  have  made  statements  to  the 
effect  that  he  had  made  a  will,  neither  Is  it 
overcome  by  Isolated  statements  that  be  had 
made  a  will,  without  evidence  to  Identify 
this  paper  as  the  will  he  referred  to  in  mak- 
ing the  statements.  He  may  have  prepared 
this  as  a  rough  draft  and  then  made  a  wtU 
in  conformity  with  this  rough  draft  which 
was  duly  signed.  He  may  then  have  told 
different  persons  he  had  made  a  will,  but 
afterwards  for  some  reason  he  may  have  de- 
stroyed the  will.  The  rough  draft,  not  hav- 
ing been  executed  by  him,  received  no  fur- 
ther attention  from  him.  We  think  the  evi- 
dence lacks  the  probative  force  essential  to 
Identify  this  paper  as  his  will  or  establish 
the  factum  of  the  will. 

[2,4]  In  McCarty  et  al.  r.  Weatherly  et 
al.  (Okl.)  204  Pac.  632,  paragraphs  1  and  10 
of  the  syllabus  read  as  follows: 

"1.  The  burden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  establish  by  a  prepood- 
erance  of  the  evidence  that  the  will  wag  ez- 
ecDted  and  pablished  according  to  the  provi- 
sions of  the  statutes.    *    *    ** 

"10.  The  burden  of  proof  rests  upon  the  pro- 
ponents of  a  will  to  prove  not  only  the  due 
execution  of  the  will  as  provided  by  law,  but 
that  the  instrument  was  in  fact  the  free  and 
voluntary  act  and  will  of  the  testatrix." 

The  evidence  does  not  sustain  the  Judg- 
ment of  the  district  court  It  is  insufficient 
to  establish  the  factum  of  the  wllL     The 
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judgment  of  the  district  court  Is  reversed, 
and  this  cause  remanded,  with  Instructions 
to  sustain  the  Judgment  of  the  county  court 
and  deny  the  probate  of  the  purported  wllL 

HARBISON,  O.  J.,  and  McNBILI^  BI/T- 
ING,  KEKNAMER,  and  NICHOLSON,  JJ., 
concur. 


(Se  Okl.  288) 

LINDEBERG  V.  ME8SIMAN  at  aL 
(No.  10482.) 

(Supreme  Court  of  Oklahoma.    March  14, 1922. 
Rebearug  Denied  July  11,  1922.) 

(SyUabut  hy  th«  Court.) 

1.  Quieting  title  «=>22— Plaintiff  must  noover 
on  strength  of  own  title. 

The  plaintiff  in  an  action  to  qaiet  title  to 
land  must  allege  and  prove  that  he  is  the  own- 
er of  either  the  legal  title  or  the  complete  equi- 
table title.  Unless  plaintiff  has  the  title,  it 
is  immaterial  to  him  what  title  defendant  daims. 

2.  Quieting  title  «=>47(l),  51  —  Absence  of 
proof  of  title  In  defendant  held  not  to  war^ 
rant  quieting  title  In  plaintiff;  absenco  of 
proof  of  title  In  plaintiff  held  not  to  warrant 
quieting  title  In  defendant. 

Record  examined  and  Jield:  (a)  The  Judg- 
ment of  the  trial  court  snstaining  the  defend- 
ant's demnrrer  to  plaintilTs  evidence  is  af- 
firmed; (b)  the  judgment  of  the  trial  court 
quieting  title  to  the  laud  involved  in  the  defend- 
ant is  reversed,  and  the  cause  remanded,  with 
direction. 

Appeal  from  District  Ck)urt,  Pawnee  Coun- 
ty; Redmond  S.  C!ole,  Judge. 

Action  by  August  Undeberg  against  U.  F. 
Messman  and  others.  From  Judgment  for  de- 
fendants and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Af- 
firmed In  part,  and  reversed  and  remanded 
In  part 

Edwin  R.  McNeill,  of  Pawnee,  tor  plaintiff 
In  error. 

L.  V.  Orton,  of  Pawnee,  for  deftodants 
in  error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
judgment  rendered  in  the  district  court  of 
Pawnee  county,  state  of  Oklahoma,  on  the 
21st  day  of  May,  1918,  wherein  August  Unde- 
berg was  plaitatiff  and  U  F.  Messman, 
Claude  Macy,  and  C.  T.  Cashel,  were  defend- 
ants. The  plaintiff  in  error,  Aug^bst  Linde- 
berg,  hereinafter  caUed  the  plaintiff,  filed 
his  petition  in  said  court  on  September  13, 
1916,  against  said  defendants  in  error,  here- 
inafter called  defendants,  alleging  that  he 
was  the  owner  of  and  in  possession  of  the 
following  described  premises,  to  wit: 

"The  northeast  quarter  of  section  twen^- 
two  (22),  township  twenty  (20)  north  of  range 
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■iz  (6)  east  of  the  Indian  meridian.  Pawnee 
coontr,  state  of  Oklahoma" 

—that  he  acquired  the  same  by  deed  from 
Frank  B.  Lindeberg  on  the  3d  day  of  April, 
1913,  and  attached  a  copy  of  said  deed  to  his 
petition  which  recited  a  consideration  of  $5,- 
000,  subject  to  certain  mortgages  mentioned 
therein;  that  the  defendant  L.  F.  Messman, 
on  the  26th  of  June,  1916,  filed  a  deed  to  said 
premises  from  0.  D.  Webber,  sherlft  of  Paw- 
nee county,  state  of  Oklabmna,  and  claimed 
some  right,  title,  aod  Interest  therein;  that 
Claude  Macy  claimed  some  right,  title,  and 
interest  in  and  to  said  premises  by  reason  of 
a  mortgage  executed  by  said  Messman  to 
Macy  on  the  21st  day  of  August,  1918;  that 
O.  T.  Oashel  claimed  some  right,  title,  and 
Interest  in  said  premises  by  reason  of  an  oil 
and  gas  lease  made  by  said  L.  F.  Messman. 
Plaintiff  prayed  that  his  title  be  quieted 
against  said  L.  F.  Messman,  Claude  Macy, 
and  C.  T.  Cashd;  that  the  said  sherifTs  deed 
filed  by  the  said  L.  F.  Messman  be  declared 
null  and  void;  that  the  said  mortgage  of 
Claude  Macy  be  declared  null  and  void;  that 
the  said  oil  and  gas  lease  be  canceled;  and 
that  said  defendants  have  no  right,  title^  or 
interest  in  and  to  said  premises. 

To  this  petition  L.  F.  Messman  filed  an 
Unverified  general  denial  and  further  claim- 
ing that  he  was  the  owner  of  said  premises 
under  And  by  virtue  of  a  Judgment  rendered 
in  the  superior  court  of  Garfield  county,  Okl., 
wherein  a  Judgment  on  a  cross-petition  was 
recovered  against  Frank  L.  Lindeberg  in  the 
mm  of  $307.80,  and  thereafter,  on  the  leth 
of  November,  1912,  a  transcript  of  said  Judg- 
ment was  filed  In  the  office  of  the  clerk  of 
the  district  court  of  Pawnee  county,  and  the 
premises  herein  were  sold  under  execution, 
and  that  Ll  F.  Messman  purchased  the  same 
under  said  proceedings  at  a  sherUTs  sale, 
and  li.  F.  Messman  prayed  that  his  title  be 
quieted  as  against  the  plaintifF. 

The  defendant  Claude  Macy  also  filed  an 
unverified  general  denial  and  claimed  an  in- 
twest  in  the  premises  by  reason  of  a  mort- 
gage given  by  L.  F.  Messman  and  wife  to 
said  Claude  Macy  in  the  sum  of  $850  on  said 
premises  and  praying  that  the  court  decree 
that  said  Claude  Macy  have  a  valid  and  sub- 
sisting lien  on  said  real  estate. 

Plaintiff  filed  a  reply  and  an  amended  re- 
ply to  the  answer  of  L.  F.  Messman  and  al- 
leges that  the  Judgment  referred  to  In  Mess- 
man's  answer,  rendered  in  the  district  court 
of  Garfield  county,  was  null  and  void,  and  all 
subsequent  proceedings  .based  thereon  are 
null  and  void  and  of  no  force  and  effect,  and 
set  forth  the  reasons  why  the  same  were 
null  and  void.  The  issues  were  thus  framed, 
and  the  cause  came  on  for  triaL 

Judgment  was  rendered  on  the  21st  day  of 
May,  1918,  in  bdialf  of  the  defendants,  the 
court  sustaining  a  demurrer  to  the  evidence 
introduced  by  the  plaintiff.     A  motion  for 


new  trial  was  overruled  on  the  3d  of  Sep- 
tember, 1918,  and  this  appeal  la  prosecuted 
from  the  Judgment  and  final  order  of  the 
court  overruling  motion  for  new  trial,  and  is 
here  fbr  final  determination. 

None  of  the  pleadings  were  signed  by  die 
parties  or  In  any  way  verified,  being  simply 
signed  by  tlie  attorneys  of  the  respective  par- 
ties. 

The  plaintiff  Introduced  without  objection 
page  164,  Warranty  t>eed  Record  No.  29,  of 
Pawnee  county,  containing  the  record  of  the 
deed  from  Frank  B.  Lindeberg  to  August 
Lindeberg,  a  copy  of  which  deed  was  attached 
to  the  plaintiff's  petition,  and  called  as  a 
witness  In  bis  behalf  Frank  E.  Lindeberg, 
who  testified  that  said  deed  was  Intended  as 
a  mortgage  to  secure  his  indebtedness  to  the 
plaintiff,  August  Llndebexs:  in  the  sum  of 
about  $6,000,  representing  moneys  advanced 
to  him  by  the  plaintiff  from  time  to  time  and 
prior  to  the  execution  of  the  said  deed  fbr 
the  most  part 

With  this  testimony  the  plaintiff  rested, 
whereupon  the  defendants  demurred  to  the 
evidmce  of  the  plaintiff,  which  d«nnrrer, 
after  argument  of  the  same,  was  sustained 
by  the  court,  the  court  rendering  Judgment 
as  follows: 

"It  is  therefore  by  the  court  ordered,  adjudg- 
ed, and  decreed  that  the  demurrer  of  defendants 
to  the  evidence  of  the  plaintiff  be,  and  the  same 
is  hereby,  sustained,  aod  the  action  of  the 
plaintiff  is  hereby  cUsmissed  at  the  costs  of 
plaintiff. 

"It  is  further  decreed  that  the  plaintiff  is  not 
the  owner  of  said  real  estate,  hereinabove  de- 
scribed, and  it  is  farther  decreed  that  the  de- 
fendant L.  F.  Messman  is  the  owner  of  said 
real  estate,  and  entitled  to  the  possession 
thereof. 

"It  is  further  decreed  that  the  title  of  the  de- 
fendant L.  F.  Messman  be,  and  the  same  is 
hereby,  quieted  against  the  plaintiff,  or  any  one 
claiming  by,  through,  or  under  l)im,  and  that 
the  deed  made  on  the  3d  day  of  April,  1913, 
and  recorded  in  Book  28  of  Deed  Records  at 
page  164,  be,  and  the  same  is  hereby,  eancel«], 
set  aside,  and  held  for  naught.' 

"To  the  above  finding  and  decree  the  plaintiff 
excepts,  and  gives  notice  in  open  conrt  of  his 
intention  to  appeal  to  the  Supreme  Court. 

"Conn  T.jTin,  Judge. 

"O.  K.  U  V.  Orton,  Attorney  for  Defend- 
ants." 

TO  reverse  this  Judgment  this  proceeding 
in  error  was  cpmmenced  by  the  plaintiff. 

For  convenience  the  parties  will  be  herein- 
after referred  to  as  plaintiff  and  defendants, 
respectively,  as  they  appeared  in  the  trial 
court. 

The  plaintiff  assigns  error  as  follorws: 

"(1)  Tb«  court  erred  in  overruling  tbe  me- 
tion  of  plaintiff  in  error  for  new  triaL 

"(2)  The  court  erred  in  snBtaining  the  do* 
mnrrer  of  defendants  in  error  to  the  evidenes 
of  the  plaintiff  in  error." 
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The  sole  question  for  our  determination  is 
whether  or  not  the  trial  court  erred  In  sus- 
taining the  defraidants*  demurrer  to  the 
plaintiff's  evidence. 

Frank  lindeberg  testified  that. he  was  a 
bachelor,  and  had  lived  on  the  land  in  con- 
troversy eight  years;  that  he  continued  to 
live  on  the  same  after  making  his  deed  to 
his  brother,  August  Liodeberg;  that  he  had 
the  use  of  the  land  In  consideration  of  his 
paying  the  taxes  and  making  improvements 
thereon  from  time  to  time.  -The  defaidants 
offered  no  testimony  at  the  trial. 

The  question  of  law  arising  upon  the  facts 
therefore  is:  Is  the  plaintiff  himself  enti- 
tled to  recover  in  an  action  to  quiet  title? 

Section  4027,  B.  L.  1910,  provides  that: 

"An  action  may  be  brought  by  any  person 
ill  possession,  by  himself  or  tenant,  of  real 
property,  against  any  person  who  claims  an  es- 
tate, or  interest  therein,  adverse  to  him,  for 
the  purpose  of  determining  such  adverse  estate 
or  interest" 

This  coutt  has  frequently  held  that,  as  a 
necessary  prerequisite  to  maintaining  an  ac- 
tion to  quiet  title  or  to  remove  cloud  there- 
from, the  plaintiff  most  allege  and  prove  that 
be  Is  holder  of  the  legal  title  or  the  comidete 
equitable  title  to  the  land  Involved. 

In  the  case  of  Clark  v.  Holmes,  31  Okl.  164, 
120  Pac.  642,  Ann.  Cas.  1013D,  385,  this  court 
said  in  paragraph  2  of  the  syllabus: 

"A  person  who  has  no  interest  in  the  title  to 
real  estate  cannot  maintain  an  action  to  re- 
move a  cloud  upon  the  title  to  such  real  estate" 
— citing  in  support  thereof  Le  Force  v.  Haymes, 
26  OkL  190,  105  Pac.  644;  WheaUand  Grain, 
etc.,  Co.  V.  Dowden,  26  Okl.  441, 110  Pac  898: 
82  Cye.  1352. 

And  again,  in  Spalding  v.  Hill,  47  OkL  621, 
148  Pac.  1183.  an  opini<Hi  by  the  court  in  the 
case  of  C3ark  v.  Holmes,  supra,  was  cited 
with  approval 

The  same  doctrine  is  announced  In  5  R.  0. 
L.  646,  and  again  in  tlie  case  of  Clark  v.  Dun- 
canscm,  79  OkL  180,  192  Pac.  806, 16  A.  U  R. 
815,  this  court.  In  an  opinion  by  Ramsey,  J., 
in  the  second  paragraph  of  the  syllabus,  stat- 
ed the  rule  as  follows: 

"The  plaintiff  in  an  action  to  quiet  title  to 
land  must  allege  and  prove  that  he  is  the  own- 
er of  either  the  legal  title  or  the  complete  equi- 
table title.  Unless  plaintiff  has  the  title,  it  is 
immaterial  to  him  what  title  defendant-  daims." 

[2]  So  it  seems  quite  dear  to  as  that  that 
part  of  the  Judgment  of  the  trial  court  sus- 
taining the  demurrer  to  the  plaintiff's  evi- 
dence and  dismissing  his  cause  of  action  was 
not  erroneous,  but  should  be  sustained,  but 
the  decree  of  the  court  quieting  title  to  the 
land  in  controversy  in  the  defendant  was 
clearly  erroneous,  for  the  reason  that  the  de- 
fendant offered  no  testimony  upon  the  trlaL 
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and  therefore  tbere  was  no  evidence  to  sus- 
tain his  title. 

So  that  part  of  the  Judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  further  proceed  in  accord- 
ance with  the  views  herein  expressed. 

HARRISON,  C.  J.,  and  KANE,  MILLER, 
and  KENNAMER,  JJ.,  concur. 


Mccarty  v.  state.   (No.  a-stts.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  8,  1922.) 

(avOaUu  by  the  Oourt.) 

1.  Crlmlaal  law  «=3665 (4)— Whether  witness 
vitiating  rale  of  sequeatratioa  should  be  per* 
mitted  to  testify  Is  withia  ooarfs  dlsoretloa. 

Whether  a  witness  who  has  violated  the 
rule  of  sequestratioB  should  be  permitted  to 
testify  is  in  the  discretion  of  the  trial  court. 

2.  Crlmlaal  law  ^=3l  153(5)— >Bnrden  rests  on 
defendant  to  show  abuse  of  diseretlon  la  ex- 
cluding tostimony  of  witness  violating  se« 
questratlon  rule. 

The  burden  rests  upon  the  defendant  to 
flbow  a  manifest  abuse  of  discretion  by  the 
trial  court  in  excluding  the  testimony  of  a 
witness  who  has  violated  such  rule. 

3.  Criminal  law  «s>806(3)— Principle  of  "rea- 
sonable doubt"  need  not  be  repeated  In  each 
paragraph  of  Instructions. 

The  principle  of  "reasonable  doubt"  is  so 
firmly  intrenched  in  the  criminal  jurisprudence 
of  this  country,  and  so  well  known  by  Jurors 
generally,  as  not  to  require  constant  repetition 
of  the  rule  in  every  paragraph  of  the  instruc- 
tiona,  especially  where  the  Issues  are  not  In- 
volved, and  no  affirmative  defense  la  interposed. 

4.  Criminal  law  «=>822(l)  —  Where  Instruo- 
tlons  as  a  whole  fairly  cover  the  law  of  the 
case,  the  charge  will  be  held  sufficiently  com- 
prehensive. 

Where  the  Instructions  as  a  whole  fairly 
cover  the  law  of  the  case,  and  are  not  mislead- 
ing, although  some  instcoctions  may  be  in- 
nrtificially  drawn,  the  general  charge  will  be 
held  sufficiently  comprehensive. 

5.  Gaming  ^=398(2)— Evidence  held  sufficient 
to  sustain  convlotlon. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  conviction. 

Appeal  from  County  Court,  Grady  Coun- 
ty ;    Thos.  J.  O'Neill,  Judge. 

J.  J.  McCarty  was  convicted  of  gambling, 
and  appeals.    Afllrmed. 

Holding  &  Herr,  of  Oitckasha,  for  plain- 
tiff in  error. 

Geo.  P.  Short,  Atty.  Gen.,  and  N.  W.  Gore. 
Asst  Atty.  Gen.,  for  the  State. 
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PER  CURIAM.  By  jHdgm«nt  rendered  on 
tbe  12tb  day  of  April,  1921,  defendant  J.  J. 
McOarty  was.  In  the  county  court  of  Grady 
county,  convicted  of  the  offense  of  playing 
at  a  game  of  cards  for  money,  and  sentenced 
to  pay  a  fine  of  $50  and  the  costs  of  the 
action.  From  such  Judgment  be  has  appealed 
to  this  court . 

Counsel  contend  that  the  trial  court  erred 
in  refusing  to  permit  one  BlUs  to  testify  as 
a  witness  in  the  behalf  of  the  defendant. 

[1]  Concerning  this  assignment  of  error, 
the  record  discloses  that  Ellis  bad  been  sub- 
poenaed as  a  witness  for  the  state,  liad  teen 
sworn  as  such  witness,  and,  at  the  request 
of  couna^  for  the  defendant,  ail  the  witness- 
es were  excluded  from  the  courtroom  during 
the  progress  of  the  trial.  In  violation  of 
this  rule  the  witness  Ellis  remained  in  the 
courtroom  during  the  time  the  state's  Wit- 
nesses were  testifying.  At  the  conclusion  of 
the  state's  evidence,  the  county  attorney  hav- 
ing' failed  to  call  the  said  Ellis  as  a  witness, 
the  defendant  then  oCTered  to  introduce  Ellis 
in  his  behalf,  and  the  county  attorney  then 
Interposed  an  objection  to  Ellis'  testifying  on 
the  ground  that  he  had  violated  the  rule  by 
remaining  in  conrt  during  the  time  the  state 
was  introducing  evidence.  The  court  sus- 
tained the  objection  of  the  county  attorney, 
to  which  action  the  defendant  excepted. 
Whether  a  witness  who  has  violated  the 
rule  of  sequestration  should  be  permitted  to 
testify  is  within  the  discretion  of  the  trial 
court.  Boyd  v.  State,  153  Ala.  41,  45  South. 
691;  Belk  v.  State,  10  Ala.  App.  70,  64 
South.  515;  Fouse  v.  State,  83  Neb.  268, 
lie  N.  W.  478:  Woods  t.  State.  68  Tex.  Cr. 
R.  108,  151  S.  W.  296. 

In  the  case  of  Kllgore  v.  State,  10  Okl. 
Cr.  446,  137  Paq.  364,  this  court  held: 

"Where  the  conrt  orders  witnesses  to  be 
sworn  and  excluded  from  the  courtroom  during 
the  talcing  of  tesHmony,  and  where  the  order 
,of  the  conrt  is  willfully  violated,  it  is  a  mat- 
ter'within  the  discretion  of  the  court  to  allow 
or   exclude   the   testimony   of   such    witness." 

[2]  In  this  case  the  record  is  silent  as  to 
whether  the  violation  of  the  rule  of  the  court 
by  the  witness  Ellis  was  intentional  or  not. 
The  burden  rests  upon  the  defendant  to 
show  a  manifest  abuse  of  discretion  by  the 
trial  court  in  excluding  the  testimony  of 
this  witness.  No  such  showing  is  evident 
from  this  record. 

[3]  Further,  it  is  contended  that  the  trial 
court  erred  In  giving  the  following  instruc- 
tion: 

"To  this  charge  the  defendant  pleads  not 
guilty;  the  burden  of  proof  is  upon  the  state 
to  show  to  your  satisfaction,  and  l>eyond  a 
reasonable  doubt  by  the  proof  in  the  case, 
the  truth  of -the  charge  as  made  in  the  informa- 
tion. If  the  state  has  proven,  to  your  satis- 
faction that  this  defendant  was  engaged  in 
playing  a  ga^e  at  cards  {or.  money,  as  charged 


in  the  information,  your  verdict  ahonld  be  guil- 
ty. If,  however,  from  all  the  evidence,  and  the 
circumstances,  as  shown  by  the  proof,  you  l>e- 
lieve  the  defendant  not  guilty  of  the  crime,  or 
have  a  reasonable  donbt  as  to  whether  he  is 
guilty  or  not,  your  verdict  should  be  iiot 
guilty.' " 

It  is  urged  that  the  Instruction  Is  er- 
roneous in  not  requiring  the  state  to  prove 
the  guilt  of  the  defendant  of  the  offense 
charged  t>eyond  a  reasonable  doubt  True, 
there  is  one  sentence  In  the  Instruction 
whidi,  if  it  stood  alone,  might  l>e  susceptible 
of  such  construction ;  but  the  instruction, 
considered  in  its  entirety,  is  not  misleading 
and,  we  believe,  dearly  states  the  law  to  be 
that  the  state  must  prove  the  defendant's 
guilt  of  the  crime  cliarged  Iwyond  a  reason- 
able doubt  In  a  subsequent  paragraph  of 
the  instructions  the  court  clearly  stated  the 
law  to  be  that  the  defendant  must  l>e  proven 
guilty  beyond  a  reasonable  doubt.  And  the 
instructions,  considered  as  a  whole,  are  not 
misleading  or  confusing  on  this  question. 

In  Hawkins  v.  State  (Okl.  Cr.  App.)  186 
Pac.  490,  this  court  hel<l: 

"Though  one  instruction  was  somewhat  con- 
fusing, when  the  instructions  as  a  whole  rem- 
edy such  confusion  it  does  not  constitute  re- 
versible error." 

In  the  case  of  Cole  v.  State  (OkL  Cr.  App.) 
105  Pac.  901,  it  is  held: 

"The  principle  of  "reasonable  doubt*  is  so 
firmly  intrenched  in  the  criminal  jurisprudence 
of  this  country,  and  so  well  known  by  jururs 
generally,  as  not  to  require  constant  repetition 
of  the  rule  in  every  paragraph  of  the  instruc- 
tions, especially  where  the  issues  are  not  in- 
volved, and  no  affirmative  defense  is  inter- 
posed." 

Cases  from  other  states  to  the  same  efTect 
are  as  follows:  Bowen  v.  State,  16  Ga.  Aw>. 
179,  84  S.  E.  793;  Territory  v.  Price,  14  N. 
M.  262,  91  Pac.  733;  State  v.  FerreU,  246 
Mo.  322,  152  S.  W.  38;  Lake  v.  Common- 
wealth, 31  Ky.  Law  Rep.  1232,  104  S.  W. 
1003.  Raper  v.  State,  16  Ga.  App.  121,  84 
S.  E.  560. 

[41  Furthermore,  It  has  been  repeatedly 
held  by  this  court  that,  where  the  instruc- 
tions as  a  whole  fairly  cover  the  law  of  the 
case,  and  are  not  misleading,  although  some 
instructions  may  be  inartiflclally  drawn,  the 
general  charge  will  be  held  sufficiently  com- 
prehensive. We  find  in  this  diarge  no  error 
sufficiently  prejudicial  to  authorize  a  rever- 
sal of  this  conviction. 

[E]  It  is  also  contended  that  the  evidence 
is  insufficient  to  support  the  conviction.  The 
undisputed  evidence  in  the  case  is  that  a 
game  of  stud  poker  was  being  played  for 
money  on  the  night  of  the  23d  of  December, 
1920,  In  a  building  in  the  city  of  Chidiasha ; 
that  some  of  the  jwiice  ofUcers  of  the  city 
and  county,  at  about  the  hour  of  11  o'clock. 
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made  a  raid  on  said  place;  that  defendant 
wag  present  at  that  time  and  place.  The 
only  dispute  is  as  to  whether  he  was  engaged 
at  playing  at  the  game.  The  testimony  of 
the  officers  is  to  the  effect  that  he  was  sit- 
ting at  the  table  with  a  lay-out  of  cards  in 
front  of  him  and  50  cents  in  money  on  top 
of  the  ace  of  spades  directly  In  front  of  the 
defendant;  that  Just  before  breaking  into 
the  building  the  officers  stood  on  the  outside 
for  several  minutes  within  Just  a  few  feet 
of  where  the  defendant  was  sitting;  that 
Just  before  entering  they  beard  some  one 
say,  "By  God,  I  bet  a  half  a  dollar."  The 
d^endant  denied  playing  at  the  game,  and 
one  witness  in  his  behalf  testified  that  de- 
fendant had  Just  arrived,  and  did  not  have 
time  to  get  into  the  game.  But  the  officers 
testified  that  they  had  been  standing  on  the 
outside  of  the  building  for  five  or  six  min- 
utes before  they  broke  into  It.  and  that  dur- 
ing that  time  nobody  entered  the  building. 
Evidently  the  Jury  was  not  willing  to  be- 
lieve that  the  defendant  would  go  to  such  a 
place  at  that  hour  of  the  night  for  the  pur- 
pose of  g;ambllng  and  waive  the  privilege  of 
engaging  in  this  fascinating  American  pas- 
time for  the  length  of  time  that  the  officers 
testified  they  stood  on  the  outside  of  the 
building.  And,  furthermore,  the  testimony 
of  the  state's  witnesses  is  amply  sufficient 
to  sustain  the  verdict  and  Judgment. 

For  reasons  stated,  the  Judgment  la  af- 
firmed. 


MORRIS  V.  STATE.     (Ne.  A-4314.) 

(Criminal  Oourt  of  Appeals  of  Oklahoma.    Aug. 
6,  1922:) 

(SyUabu*  ty  Editorial  Btaff.) 

Criminal  law  4=>|  131  (5)— Defendant's  appeal 
dismissed  where  he  has  become  a  fugitive 
from  Justice. 

An  appeal  from  a  conviction  for  violation 
•f  the  intoxicating  liquor  law  may  be  dismiss- 
ed on  the  groand  that  defendant  has  become  a 
fugitive  from  justice,  and  cannot  be  made  to 
answer  the  Judgment  upon  the  merits  of  his 
appeal. 

Appeal  from  County  Court,  Greer  County ; 
Jarrett  Todd,  Judge. 

liorenzle  Morris  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  ^nd  he  ap- 
peals.   Appeal  dismissed. 

Stewart  &  Edwards,  of  Mangum,  for  plain- 
tiff in  error. 

M.  H.  MiUs,  Co.  Atty.,  and  W.  B.  Garrett, 
Asst.  Co.  Atty.,  both  of  Mangum,  and  the 
Attorney  General,  for  the  State. 

PER  CURIAM.  PlalntlfC  in  error,  Lorenzle 
JM  orris,  was,  in  December,  1921,  convicted  in 


the  county  coart  Of  Greer  county  of  the  of- 
fense of  unlawfully  manufacturing  intoxicat- 
ing liquor,  and  his  punishment  fixed  at  a  line 
of  $50  and  imprisonment  In  the  county  Jail 
for  a  period  of  30  days.  . 

Connsel  for  the  state  filed  a  motion  to  dis- 
miss this  appeal  on  the  ground  that  plaintitC 
in  error  has  become  a  fugitive  from  Justice,  ° 
and  cannot  be  made  to  answer  the  Judgment 
upon  the  merits  of  his  appeal  by  this  court. 
The  motion  was  filed  In  this  coiurt  on  the 
27th  day  of  June,  1922,  and  no  response  has 
been  made  to  the  same. 

We  have  carefully  examined  the  showing 
made  by   the   motion   and   supporting   atu-. 
davits,  and  are  of  the  opinion  that  the  mo- 
tion to  dismiss  is  well-founded,  and  should 
be  sustained. 

The  appeal   is  dismissed,   with  directions 
to  the  clerk  to  Issue  the  mandate  forthwith. 


(35  Idaho,  680) 
STATE  V.  STERRETT.    (No.  3496.) 

(Supreme  Court  of  Idaho.    June  29,  1922.) 

1.  Criminal  law  «s>2 1— Whether  criminal  In- 
tent Is  necessary  element  determined  from 
language  of  statate;  lack  of  criminal  intent 
Immaterial  if  net  a  neoeesary  element  of 
the    crime. 

Whether  a  criminal  intent  is  a  necessar; 
element  of  a  statutory  offense  is  a  matter  ot 
construction,  to  be  determined  from,  the  lan- 
guage of  the  statute,  in  view  of  its  manifest 
purpose  and  design,  and,  where  such  intent- is 
not  made  an  ingredient  of  the  offense,  the  in- 
tention with  which  the  act  is  done,  or  the  lack 
ot  any  criaiinal  intent  ia  the  premises,  is  im- 
material. 

2.  Intoxicating  liquors  ®=> 1 3 1— Transportation 
of  Intoxioating  liquor  unlawful,  notwithstand- 
ing good  faith  of  person. 

Under  O.  S.  §§  2606  and  8087,  the  hiten- 
tional  transportation  ot  intoxicating  liquor, 
without  legal  authority,  is  unlawful,  and  the 
good  intentions  and  good_  faith  of  the  person 
transporting  such  liquor  is  immaterial. 

3.  Criminal  law  9=»342--Excluslon  of  evidence 
tending- to  show  good  faith  not  errot',  where 
criminal  intent  is  not  a  necessary  eiement. 

Error  cannot  be  predicated  apon  the  action 
of  the  court  in  excluding  evidence  tending  to 
show  the  defendant's  good  intentions  and  good 
faith,  where  a  criminal  intent  is  not  a  neces- 
sary element  of  the  offense  charged. 

4.  Criminal  law  <»»l  159(2)— Verdict  not  dis- 
turbed on  appeal,  where  there  is  sufficient 
competent  evidonoe  to  support  IL 

Where  there  is  suffident  competent  evi- 
dence to  sustain  the  verdict  of  the  jury,  such 
verdict  will  not  be  disturbed  on  appeal 

Appeal    from    District    Court,    Bannock 
County;   O.  R.  Baura,  Judge. 
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T.  A.  Sterrett  was  convicted  of  transport- 
Ins  intozicatijig  liquor  into  a  prohlbItl<Mi  dis- 
trict, and  be  apgeala,^  Affirmed. 

'  J.  BL  Steyeoa  and  H.  B.  Ray,  both  of  Fo- 
cateUo,  for  appellant' 

Boy  li.  Bladt,  Atty.  Oen.,  and  Dean  Drls- 
ooU,  Asst  Atty.  Gen.,  for  (be  State. 

BUDGE,  J.  Appellant  was  convicted  of  the 
crime  of  transporting  Intoxicating  liqnor  In- 
to a  prohibition  district  in  the  state  of  Ida- 
ho, from  which  he  appeals. 

BYom  the  record  it  appears  that  appellant 
was  apprehended  by  two  deputy  sheriffs  of 
Bannock  coonty,  while  hauling  two  kegs  of 
intoxicating  liquor  in  a  wagon,  npon  a  pub- 
lic highway  within  said  county,  several  miles 
from  Alexander,  Caribou  county,  on  the  af- 
ternoon of  April  12, 1919.  There  Is  some  ev- 
idence in  the  record  tending  to  show  that 
on  the  morning  of  said  day  appellant  was 
in  Soda  Springs,  where  he  appeared  before 
the  acting  probate  Judge  of  Caribou  county 
and  made  an  affidavit  of  the  existence  of 
some  Intoxicating  liquor  near  Alexander,  that 
a  search  warrant  was  issued  by  the  probate 
Judge  and  handed  to  appellant  with  verbal 
instructions  to  seize  the  liquor.  If  found,  and 
bring  it  to  Soda  Springs,  and  that  appellant, 
as  a  de  facto  officer,  seized  the  Uquw  at  Al- 
exander and  by  reason  of  the  impassable 
condition  of  other  roads  was  hauling  it  to- 
wards Soda  Springs  by  a  road -which  lay  for 
some  distance  within  the  boundaries  of  Ban- 
nock county. 

Appellant  makes  six  assigmnents  of  error, 
the  first  five  of  which  relate  to  the  action  of 
the  court  In  sostaining  objections  of  the  state 
to  certain  testimony  sought  to  be  ^dted  in 
his  behalf,  tending  to  diow  that  he  was  trav- 
eling towards  Soda  Springs  when  he  was  ap- 
prehended; that  he  and  witness  Bamett 
were  orally  deputized  by  the  probate  Judge 
to  get  the  particular  whidiy  which  was  found 
in  his  possession  upon  his  appreh«ision ;  that 
be  exhibited  to  VTltness  Allen,  whom  he  em- 
ployed, with  a  team,  and  wagon,  to  hanl  the 
liquor  to  appdlant's  ranch  near  Alexander, 
a  search  warrant  before-  loading  the  liquor ; 
and  that  he  directed  Allen  to  drive  to  said 
ranch  for  the  purpose  of  getting  a  heavier 
team  to  haul  the  liquor  to  Soda  Springs,  and 
In  sustaining  the  objection  of  the  state  to 
the  introduction  of  the  search  warrant  claim- 
ed to  have  been  issued  and  delivered  to  him 
by  the  probate  Judge. 

Counsel  for  appellant  cites  no  authorities 
supporting  his  position  upon  these  matters, 
but  contends  merely  that  the  evidence  in  each 
case  was  competent  to  go  to  the  Jury  as  es- 
tablishing the  good  intention  and  good  faith 
of  appellant  in  the  premises. 

G.  S.  f  2606,  under  which  appellant  was 
convicted,  provides  that: 

"It  shall  be  unlawful  for  any  person  •  •  • 
to  transport  any  intoxicating  liquor  or  alcohol 


unless  the  same  was  procured  and  is  so  pos- 
sessed and  transported  onder  a  pennit  as  here- 
inafter provided.    *    •    p- 

C  S.  i  8067,  provides: 

"In  every  crime  or  publie  offense  there  mast 
exist  a  anion,  or  Joint  operation,  of  act  and 
intent,  or  criminal  negligence." 

At  common  law,  a  crime  possessed  the  de- 
ment of  an  evil  intention  together  with  an 
unlawful  act,  but  the  rule  is  well  established 
that  it  is  competent  for  the  Legislature  to 
prohibit  the  doing  of  a  particular  act  and  to 
provide  a  penalty  for  the  violation  of  the 
prohibition.  1  Wharton's  Criminal  Law  (11th 
Ed.)  f  143,  pL  187.  a%is  court  held,  in  State 
V.  Keller,  8  Idaho,  699,  70  Pac.  1051.  that : 

"Wicked  or  willful  intent  to  violate  the  crim- 
inal law  is  not  an  essential  ingredient  in  every 
criminal  offense.  And  that  is  so  in  statutory 
offenses,  when  the  statute  does  not  make  the 
intent  with  which  an  act  is  done  an  ingredient 
of  the  crime.  The  rule  is  that  in  acts  mala 
in  se  the  intent  governs,  and  in  acts  mala  pro- 
Ubito,  the  Intent  does  not  govern,  and  the  only 
inquiry  is,  'Has  the  law  been  riolated?'" 

And  in  State  v.  Shedian,  83  Idaho,  108, 190 
Pac.  71,  it  was  said: 

"The  crime  of  transporting  intoxicating  liq- 
uor into  the  state  of  Idaho  *  *  *  is  com- 
mitted whenever  one  knowingly  and  intention- 
ally transports  intoxicating  liquor.  No  other 
intent  is  necessary  in  order  to  complete  the 
offense,  when  coupled  with  the  act  of  trans- 
porting, than  the  intent  to  transport." 

[1-1]  Whether  a  criminal  intent  Is  a  neces- 
sary element  of  a  statutory  offense  is  a  mat- 
ter of  construction  to  be  determined  from 
the  language  of  the  statute.  In  view  of  its 
manifest  purpose  and  design,  and,  where  such 
Intent  is  not  made  an  ingredient  of  the  of- 
fense, the  intention  with  which  the  act  is 
done,  or  the  lack  of  any  criminal  Intent  in 
the  premises,  is  immaterial.  City  of  Hays  v. 
Schueler,  107  Kan.  635,  103  Paa  811.  11  A. 
L.  B.  1433  and  note  at  page  1434.  It  is  ap- 
parent that,  by  C.  S.  M  2006  and  8087,  the 
Legislature  has  made  the  Intentional  trans- 
portation of  intoxicating  liquor,  without  legal 
authority,  unlawful  (In  re  Bangh,  30  Idaho. 
387,  164  Pac.  629),  and  that  the  good  inten- 
tions and  good  faith  of  the  person  tranmMtrt- 
ing  the  liquor  is  ImmateriaL  In  the  Inteieec 
of  the  public,  the  burden  is  placed  upon  the 
actor  to  ascertain  at  his  peril  whether  his 
deed  is  within  the  prohibition  of  the  statute. 
8  R.  C.  Lw,  Criminal  Law,  {  12,  ii.  62,  note  4. 
Error  cannot  be  predicated  upon  the  action 
of  the  coiirt  In  excluding  evidence  tending  to 
show  the  defendant's  good  intentions  and 
good  faith,  where  a  criminal  intent  is  not  a 
necessary  element  of  the  offense  charged. 

[4]  In  the  sixth  assignment  of  error,  ap- 
pellant urges  that  the  evidence  did  not  war- 
rant the  Jury  in  finding  him  guilty.  The  Ju- 
ry was  entitled  to,  and  evidently  did,  dlsbe- 
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Ilere  the  erldence  introduced  by  appelant 
whereby  he  sought  to  show  that  he  had  be«i 
depatlsed  to  selae  the  Uanor  In  qnestlon  and 
remoTe  it  to  Soda  Springs,  but  apparently 
did 'believe  the  testimony  of  the  so-called  act- 
ing probate  judge  that  he  did  not  deputize 
appellant  Although  the  defense  Interposed 
by  -appellant  may  well  serve  as  a  testimonial 
of  legal  ingenuity,  altogetner  unique  in  the 
Judicial  annals  of  this  state,  neverthdess, 
since  the  jury  took  the  view  which  it  did,  it 
is  unnecessary  to  consider  the  question  as  to 
whether  or  not  the  depntization  of  appellant 
as  a  de  facto  special  oflScer  of  Caribou  coun- 
ty would  constitate  a  defense  to  the  crime 
with  which  he  was  charged. 

There  is  sufiSdent  competent  evidence  in 
the  record  to  support  the  verdict  of  the  jury, 
and,  no  prejudicial  error  appearing  in  the 
tecord,  the  Judgment  must  be  afllrmed.  It 
is  so  ordered. 

BIOB,  0.  J.,  and  McCABTHT  and  DUNN, 
JX,  concur. 

(S5  Idaho,  674) 

STATE  V.  MOODIE.    (No.  3509.) 

(Supreme  Oovrt  of  Idaho.  Jane  28,  1922.) 

t.  Criminal  law  «=>l090(e)— Alleged  error  In 

overruling   demurrer  to   orimlnal   complaint 

denying   motion  to  ^naah  ean  be  presented 

only  on  bill  of  exoeptloni. 

Alleged  errors  of  trial  court  in  overruling 

demurrer  to  criminal  complaint  and  in  denying 

motion  to  qnaab  complaint  can  be  presented  to 

this  conrt  only  by  bill  of  exception,  properly 

settled  and  incorporated  in  the  record. 

2.  Animals  «s3l02— Offense  of.  grazing  sheep 
on  eattle  range  shown. 

"tn  prosecotiomi  onder  C.  S.  |  8383,  it  is 
not  necessary  to  show  that  the  cattle  range  is 
on  public  land. 

3.  Criminal  law  ttssSS— Proseontlon  of  misde- 
meanors triable  In  probate  and  Justioe  oonrts 
may  be  commenced  In  district  court. 

Prosecution  of  misdemeanors  triable  in  the 
probate  and  Justioe  courts  may  be  commenced 
in  the  district  conrt  by  filing  a  criminal  com- 
plaint. 

4.  Crlnlaal  law  «s>l  1 29(3)— General  allege* 
tloB'  of  Insuffloiency  of  evidence  ssfflclent 
where  contention  Is  that  there  Is  no  evi- 
dence of  offense. 

Where  the  contention  is  that  there  is  no 
evidence  to  prove  the  offense,  or  a  material  ele- 
ment thereof,  a  general  allegation  that  the 
evidence  is  insuffident  raises  the  point.  If 
there  is  any  evidence,  the  particulars  of  in- 
sufficiency moat  be  stated. 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; F.  J.  Cowen,  Judge. 

Joseph  Moodie  was  convicted  of  grazing 
sheep  on  a  cattle  range,  and  he  aroeals.  Af- 
firmed. 
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L.  B.°01ennon,  of  Salmon,  for  appellant 
Erie  H.  Casterlin,  of  Salmon,  B.  W.  Whit- 
comb,  of  BlaCkfoot,  Boy  Ij.  Black,  Atty.  Goi., 
and  Jaa.  I>.  Boone,  Asst  Atty.  Gen.,  for  the 
Stata 

McCarthy,  J.  Appellant  was  convicted 
of  grazing  sheep  on  a  cattle  range  in  violation 
of  C.  S.  i  8333.  The  appeal  is  from  the  Judg- 
ment The  speciflcationB  of  error  are :  First, 
the  court  erred  in  not  sustaining  the  defend- 
anfa  demurrer  to  the  complaint;  second,  in 
not  sustaining  appellant's  motion  to  quash 
the  complaint ;  third,  the  evidence  is  insuffi- 
cient to  sustain  the  verdict;  fourth,  the  evi- 
dence is  insufficient  to  sustain  the  Judgment 

[1]  The  action  of  the  trial  court  in  over- 
ruling  the  demurrer  and  denying  the  motion 
to  quash  cannot  be  reviewed  because  not  pr^ 
sented  in  a  bill  of  exceptions.  State  v.  Ma- 
gnlre,  81  Idaho,  24,  169  Pac.  176;  State  ▼. 
Crawford,  82  Idaho,  166,  179  Pac.  611; 
State  V.  Snook,  34  Idaho.  408,  201  Pac  494; 
State  V.  Ricks,  34  Idaho,  122,  201  Pac.  827. 

[2,  t]  Waiving  this  technical  point,  we 
conclude  that  the  court  did  not  err.  The  spec- 
ifications of  uncertainty  set  forth  in  ai>- 
pellant's  demurrer  are  not  well  taken.  The 
point  that  the  complaint  does  not  state  that 
the  range  In  question  was  a  part  of  the  public 
domain  is  not  well  taken.  In  prosecutions 
under  C.  S.  |  8333,  it  is  not  necessary  to  al- 
lege or  prove  that  the  cattle  range  is  on  pub- 
lic land.  State  v.  Bldegain,  34  Idaho,  866, 
201  Pac.  312.  The  point  raised  by  the  mo- 
tion to  quash  was  that  the  filing  of  the  sworn 
compUint  in  the  district  court  did  not  in- 
vest the  court  with  Jurisdiction  to  try  the 
charge.  This  point  is  disposed  of  by  State 
v.  Snook,  supra,  holding: 

"Prosecution  of  misdemeanors  triable  in  the 
probate  and  jnstice  courts  may  be  commenced 
in  the  district  court  by  filing  a  criminal  com- 
plaint" 

[4]  As  to  the  third  and  fourth  specifica- 
tions, the  state  contends  they  must  be  dis- 
regarded because  they  do  not  state  the  par- 
ticulars in  which  the  evidence  is  insufficient 
C.  S.  {  0068 ;  State  v.  Snook,  supra.  Appel- 
lant's counsel  contends  in  the  brief  that 
there  is  no  evidence  to  show  that  aiqjellant 
acted  willfully  or  knowingly  in  violation  of 
the  statute.  Where  the  contoition  is  that 
there  is  no  evidence  to  prove  the  offense,  or 
a  material  element  thereof,  a  general  allega- 
tion that  the  evidence  is  iuBufflcl^at  raises 
the  point  If  there  is  any  evidence,  the 
particulars  of  insufficiency  must  be  stated. 
State  V.  Becker,  35  Idaho,  — ,  207  Paa  429. 
We  will  consider  whether  there  la  evidence 
to  show  that  appellant  acted  willfully  and 
knowingly  in  violation  of  the  law.  .  This 
court  has  held  that — 
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In  order  to  Justify  a  conyiction  under  C.  S. 
I  8333,  there  muat  be  an  intent  to  violate  the 
law,  "or  the  faHare  upon  the  part  of  the  de- 
fendamt  by  the  exercise  of  ordinary  dili- 
gence to  ascertain  whether  or  not  the  range 
upon  which  he  drives,  herds  and  grazes  his 
sheep  is  a  cattle  range  within  the  meaning  of 
said  section."  State  v.  Omaechewiaria,  27 
Idaho,  797,  152  Faa  2S0, 

"The  intention  to  commit  the  act,  as  well  as 
the  commission  of  the  act,  are  necessary  and 
essential  ingredients  of  the  crime."     Id. 

Appellant  argues  that  there  ia  no  evidence 
to  show  he  knew  he  was  grazing  his  sbeep 
upon  a  cattle  range,  and  that  any  intent  to 
violate  the  law  la  rebutted  by  the  fact  that 
two  persons  owning  ranches  in  the  vicinity 
gave  bim  permission  to  use  the  range.  He 
was  convicted  of  grazing  sbeep  on  this  range 
on  or  about  May  9.  Witness  Sboup  testified 
be  first  saw  appellant's  sbeep  on  this  range 
on  April  19,  and  remonstrated  with  bim, 
telling  bim  that  it  was  a  cattle  range.  This 
was  Bufllclent  to  justify  the  Jury  In  finding 
that  be  acted  willfully  and  Icnowingly  on 
May  0.  The  two  neighbors  in  question  de- 
nied that  tbey  absolutely  consented  to  the 
use  of  the  range.  Even  if  they  did,  this 
would  not  Justify  the  appellant  when,  as  was 
shown,  there  were  other  cattlemen  who  had 
used  and  claimed  tbe  range.  We  conclude 
the  evidence  is  sufficient  to  support  tbe  ver- 
dict and  Judgment. 

Tbe  Judgment  is  affirmed. 

BIOB,  O.  J.,  and  DUNN,  J.,  concor. 


m  Idaho,  684) 

STATE  V.  FELLI8  et  al.    (No.  3545.) 

(Supreme   Court   of   Idaho.    Jane  29.   1922.) 

1.  Intoxicating  liquors  <&=32!6,  223(3)— Vari- 
ance between  Information  charging  po«se»- 
slon  of  whisky  and  proof  that  liquor  may 
have  been  brandy  not  fatal;  Information 
charging  possession  of  Intoxicating  liquor 
need  not  specify  precise  kind  of  riquor. 

When  the  general  term  "intoxicating  liq- 
uor" is  used,  and  a  particular  bind  of  liquor 
is  named  under  a  videlicet,  proof  of  another 
kind  of  intoxicating  liquor  is  not  a  fatal  vari- 
ance; the  naming  of  the  precise  kind  of  liq- 
uor not  being  an  esBential  part  of  the  descrip- 
tion of  the  offense. 

2.  Witnesses  «=>389— Adverse  party  should  be 
allowed  to  prove  statement  of  witness  Incon- 
sistent with  present  testimony,  unless  wit- 
ness nnquallfledly  admits  making  statement. 

If  a  witness  does  not  absolutely  and  un- 
qualifiedly admit  that  he  made  at  another  time 
a  statement  inconsistent  with  his  present  tes- 
timony, the  adverse  party  should  be  allowed  to 
prove  such  statement. 

Appeal  from  District  Court,  Bannock  Coun- 
ty;  O.  B.  Baura,  Judge. 


Spire  Fellls  and  Cteorge  (3eorgantopulo8 
were  convicted  of  having  possession  of  Intox- 
icating liquor,  and  tbey  appeal.    Beversed. 

W.  H.  Witty  and  W.  H.  Anderson,  both  of 
Pocatello,  for  app^anta 

Boy  L.  Black,  Atty.  Gen.,  James  U  Boone, 
Asst.  Atty.  Gen.,  and  L  E.  McDougall,  Pros. 
Atty.,  of  Pocatello,  for  the  State. 

McCABTHT,  J.  AK>ellants  were  convicted 
of  having  Intoxicating  liquor  In  their  posses- 
sion.   They  appeal  from  the  Judgment. 

Tbe  following  are  the  only  specifications  of 
error  which  we  find  it  necessary  to  expressly 
notice:  First,  the  evidence  is  insufficient  to 
warrant  a  conviction  since  the  information 
charges  the  possession  of  whisky  while  tha 
evidence  shows  it  to  have  been  whisky  oi 
brandy;  second,  the  court  erred  ia  refusing 
defendant's  requested  instruction  No.  1; 
third,  tbe  court  erred  in  refusing  to  admit 
the  transcript  of  evidence  taken  at  tbe  pre- 
liminary examination;  fourth,  the  court  err- 
ed as  to  appellant  Georgantopuloa  In  permit- 
ting witness  Devaney  to  relate  a  conversa- 
tion between  himseU  and  appellant  Fellis 
without  the  presence  of  Georgantopulos. 

[1]  Devaney,  being  the  only  witness  who 
claimed  to  have  seen  intoxicating  liquor  in 
the  possessicm  of  the  appellants,  identified  it 
as  such  by  its.  appearance  and  smelL  On 
cross-examination  he  stated  that,  while  be 
thought  it  was  whisky,  it  might  have  been 
brandy,  there  not  being  enough  difference  in 
the  odor  of  the  two  to  enable  him  to  distln- 
gulab  with  certainty.  On  this  ground  appel- 
lants claim  that  the  evidence  does  not  show 
beyond  a  reasonable  doubt  that  the  liquor 
was  whlslcy,  as  alleged  in  the  information. 
Tbey  also  contend  that  the  court  erred  in  re- 
fusing defendant's  requested  instruction  No. 
1,  which  reads  as  follows: 

"You  are  instructed,  gentlemen,  that  if  yon 
believe  from  the  evidence  that  it  was  brandy 
in  possession  of  and  broken  by  defendant  Geor- 
gantopulos, instead  of  whisky,  you  are  in- 
structed to  acquit  the  defendants,  or  if  the 
evidence  does  not  show  whether  or  not  it  was 
whisky  or  brandy,  then  it  wonld  be  your  duty 
to  find  the  defendants  not  guilty." 

"When  the  general  term  'intoxicating  liquor' 
is  used,  and  a  particular  kind  of  liquor  is  named 
under  a  videlicet  [as  in  this  information]  proof 
of  another  kind  of  intoxicating  liquor  is  not  a 
fatal  variance;  the  naming  of  the  precise  kind 
of  liquor  not  being  an  essential  part  of  the 
description  of  the  offense."  State  v.  Petro- 
galli,  34  Idaho,  232,  200  Pac.  119;  23  Cyc. 
264  (2),  note  45,  and  cases  dted. 

This  disposes  of  the  first  two  spedflcationa 
of  error. 

We  wlU  next  consider  the  fourth  specifi- 
cation of  error.  Witness  Devaney  testified 
that  appellant  FelUs  was  in  his  store ;  that 
the  witness  asked  bim  what  would  be  tlie 
chance  to  get  a  bottle,  to  which  the  latter 
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replied  he  could  get  one  In  a  few  minutes; 
that  appellant  Fellls  said  Bomethlng  in  Greek 
to  ap{>e}lant  Georgantopulos,  who  appeared 
in  the  back  of  the  store;  that  FeUls  then 
cashed  a  $6  check  for  witness ;  that  witness 
then  walked  orer  to  the  other  appellant,  who 
puUed  a  bottle  from  under  his  bib  overalls. 
Appellant  Georgantopulos  contends  that  it 
was  error  to  admit  evidence  of  the  conTersa^ 
tion  betwieen  the  witness  and  appellant  Fel- 
lls. Aside  from  the  fact  that  there  are  cir- 
cumstances from  which  the  jury  might  rea- 
sonably have  inferred  that  Georgantopulos 
overheard  this  conversation,  the  evidence  was 
undoubtedly  admitted  upon  the  theory  that 
there  was  concert  of  action  between  the  two 
appellants.  This  theory  is  supported  by  the 
evidence  that,  following  the  conversation  be- 
tween the  witness  and  Fellis,  the  latter  spoke 
to  Georgantctpnlos,  who  thereafter  produced 
the  bottle. 

[2]  We  come  now  to  the  third  spedflcation 
of  error,  which  raises  the  most  serious  ques- 
tion in  the  case.  As  before  noted,  the  witness 
Devniiey  was  the  only  witness  who-  directly 
testified  to  having  seen  liquor  in  the  posses- 
sion of  the  appellants.  He  testified,  in  effect, 
that,  after  the  appellant  Georgantopulos  pro- 
duced the  bottle,  he  evidently  had  a  change 
of  heart,  and,  running  to  the  frontdoor,  threw 
the  bottle  upon  the  sidewalk.  The  witness 
Identified  the  contents  as  whisky  by  the  color, 
appearance,  and  especially  by  the  smell.  He 
testified  that,  about  an  hour  later  on  the 
same  day  he  returned  with  another  witness 
named  Wilson,  and  picked  up  the  fragments 
of  the  bottle.  Both  he  and  Wilson  testified 
that  the  odor  seemed  to  be  that  of  whisky. 
Appellants'  counsel  asked  the  witness  Devan- 
ey  whether  he  had  testified  upon  the  prelimi- 
hary  examination  that  this  occurred  on  the 
day  following,  rather  than  on  the  same  day. 
The  witness  replied  that  he  was  not  positive 
that  he  had  not  given  such  testimony,  but  that 
he  did  not  remember  it.  Appellants  offered  to 
prove  by  the  testimony  taken  at  the  prelimi- 
nary that  he  had  so  testified,  which  offer  was 
rejected  by  the  court 

"Sec.  8039.  A  witness  may  also  be  impeach- 
ed by  evidence,  that  he  has  made,  at  other 
times,  statements  inconsistent  with  liia  present 
testimony;  but  before  this  can  be  done,  the 
statements  must  be  related  to  him,  with  the 
drcumstancea  of  times,  places  and  persons 
present,  and  he  mnst  be  asked  whether  he 
made  siidi  statements,  and  if  so,  allowed  to 
explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any 
question  is  put  to  Mm  concerning  them."    O. 

8.  I  eo?8. 

This,  of  course.  Includes  a  contradictory 
statement  made  by  the  witness  while  testi- 
fying at  the  preliminary  examination.  State 
V.  Clark,  27  Idaho,  48,  59,  146  Paa  1107.  If 
the  witness  admits  that  he  made  such  con- 
tradictory statement,  there  Is  no  need  of  in- 


;  WARNKIN,  1075 

P.) 

trodudng  the  transcript  of  Us  tesitfanony,  and 
to  reject  it  would  not  be  error,  if  he  does 
not  absolutely  and  unqualifiedly  admit  that 
he  made  such  contradictory  statement,  then 
the  adverse  party  should  be  permitted  to 
prove  that  he  did  so.  Jones'  Commentaries 
on  Evidence,  vol.  V,  |  845,  p.  204.  Coimsel 
for  the  state  argues  that  this  was  an  attempt 
to  impeach  the  witness  on  an  immaterial 
matter.  We  do  not  so  regard  It  We  cannot  bo 
sure  what  effect  the  evidence  offered  would 
have  liad  on  the  minds  of  the  jury,  but  It 
might  well  have  had  weight  with  them  as 
affecting  either  the  veracity  or  the  accuracy 
of  the  witness.  We  regard  this  error  of  tbo 
court  as  prejudicial  and  requiring  a  reversaL 
The  Judgment  is  reversed. 

RICH,  0.  J.,  and  BUDGE,   DUNN,  and 
L|;b,  JJ.,  concur. 


(3S  Idaho,  S14) 

Mccarty  v.  warnkin  et  ai.    (No.  3467.) 

(Supreme  Court  of  Idaho.    July  1,  1922.) 

1.  Appeal  and  error  «=3553(2)  —  Reporter's 
transcript  not  considered  unless  settled  by 
trial  court. 

Where  a  transcript  an  appeal  contains  what 
purports  to  be  a  reporter's  transcript  of  the 
proceedings  at  the  trial,  which  is  not  settled 
by  the  trial  judge,  the  same  cannot  be  consid- 
ered on  appeal  from  a  Judgment. 

2.  Appeal  and  error  «=>6I6(2)— Appeal  front' 
order  denying  new  trial  dismissed  for  want  of 
transcript  containing  certifleate  as  to  papara 
asad  at  the  hearing. 

Where  the  transcript  on  appeal  from  an 
order  or  contested  motion  does  not  contain  a 
certificate  of  the  trial  judge,  clerk,  or  attorneyo 
that  the  papers  therein  contained  constitute  all 
the  records,  papers,  and  files  used  or  considered 
by  the  judge  making  the  order  on  the  bearing 
of  the  motion,  as  required  by  0.  S.  §  7167,  and. 
rule  24  of  this  court  (176  Pac.  xix),  the  ap- 
peal will  be  dismissed. 

Appeal  from  District  Coart  Bear  Lako 
County ;   Robt  M.  Terrell,  Judge. 

Action  by  W.  N.  McCarty  against  Arthur 
Warnkin  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

John  A.  Bagley,  of  'Montpelier,  and  Peter- 
son &  Coffin,  of  Pocatello,  for  appellants. 

White  &  Bentley  and  H.  B.  Thompson,  ail 
of  Pocatello,  for  respond^it 

BICE,  C.  J.  The  appeal  in  this  case  la 
from  a  Judgment  and  from  an  order  deny- 
ing appellants'  motion  for  a  new  trial. 

[1]  The  record  contains  what  purports  to- 
be  a  reporter's  transcript  of  the  evidence  and 
proceedings  at  the  trial,  which  is  not  set- 
tled by  the  trial  court.  It  cannot  be  con- 
sidered on  appeal.    Wells  t.  Gulp,  30  Idaho,. 
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438,  168  Pa&  218;  Minneapolis  Thresblng 
Madilne  C!o.  ▼.  Peterson,  31  Idabo,  745,  176 
Pac.  09;  EDawortb  t.  HUI  (Idaho)  200  Pac. 
1067. 

[2]  The  transcript  does  not  contain  a  cer- 
tlflcate  as  to  the  papers  used  upon  the  hear- 
ing of  the  motion  for  a  new  trial.  The  ac- 
tion of  the  court  in  denying  the  motion  is 
therefore  not  subject  to  reriew.  BIwer  r. 
Van  Dom,  32  Idaho,  213, 179  Pac.  963 ;  Spen- 
cer ▼.  John,  33  Idaho,  717,  197  Pac.  827. 

This  leaves  the  Judgment  roll  alone  for 
consideration.  No  error  appearing  on  the 
face  thereof,  as  supplemented  by  permission 
of  the  court  granted  at  the  hearing,  the 
Judgment  is  affirmed.    Costa  to  respondent. 

BUDOB,  McOABTHY,  DUKN,  and  LBS, 
JJ„  concur. 


(3S  Idalio,  677) 

CALL  et  al.  v.  COINER. 


(No.  S4S6.) 


(Sopreme  Court  of  Idaho.    Jnne  27.  1922.) 

Use  aad  ooonpatloa  «=>I0— Owner  who  taoitly 

conseats  to  oocapatlpa  aad  oultivatioa  of  land 

eaanot  reeover  valuf  of  crops. 

HM,  since  the  laml  in  controversr  was  oe- 

copied  ani  cnltivated  with  the  tadt  consent  of 

appellant,  he  has  no  riglit  to  recover  from  re* 

spondent  the  value  of  the  crops,  but,  in  any 

event,  can  recover  no  more  than  the  reasona* 

ble  rental  value  of  the  land. 

Appeal  from  District  Court,  Lonht  Coun- 
ty; F.  J.  Oowen,  Judge. 

Action  by  Edwin  L.  Call  and  another 
against  V.  A.  Coiner.  Judgment  for  defend* 
ant,  and  plaintiffs  appeal.    Affirmed. 

Ariel  O.  Cherry,  of  Weiser,  and  Balph  P. 
Quarles,  of  Salmon,  for  appellants. 

B.  W.  Wbitcomb,  of  Blackfoot,  for  re- 
spondent 

DUNN,  J.  On  May  11,  1905,  Alma  S. 
Bamett  made  a  desert  land  entry  at  the 
Hailey  land  office,  which,  after  survey,  was 
conformed  to  the  official  survey  and  em- 
braced, with  other  lands,  lot  3,  section  5, 
township  17  north,  range  25  B.  B.  M.,  which 
entry  passed  to  patent  October  30,  1916.  On 
February  2,  1917,  appellant  took  title  to  this 
lot  with  the  other  land  covered  by  the  pat- 
ent by  deed  from  Bamett,  and  said  patent 
was  recorded  in  the  office  of  the  recorder 
of  Lemhi  county  on  February  26,  1017.  On 
January  12,  1912,  respondent  made  applica- 
tion in  said  land  office  under  the  forest 
homestead  law  for  a  tract  of  land  for  which 
be  afterwards  received  final  certificate  er- 
roneously embracing  a  portion  of  said  lot 
three.  It  appears  from  the  evidence  that 
the  land  In  controversy,  amounting  to  about 
2%  acres,  was  reclaimed  by  respondent  and 


was  seeded  to  hay  and  the  crops  removed 
therefrom  by  him  up  to  and  including  the 
year  1918.  Both  appelant  and  recpondent 
appear  to  have  been  aware,  dnrlng  the  yeara 
1917  and  1918,  of  the  conflict  betwesi  these 
two  entries,  but  not  to  have  known  exactly 
where  the  line  would  run  separating  the 
patented  land  from  that  claimed  by  respond- 
ent. While  appellant  claimed  the  land  in 
controversy  and  in  fact  was  the  owner  of  it 
during  the  years  1917  and  1918,  respondents 
occupation  and  use  of  it  during  those  years 
appears  to  have  been  with  the  tadt  consent 
of  appellant  Whatever  labor  or  exxiense 
was  incurred  In  the  growing  and  harvesting 
of  the  hay  was  provided  by  the  respondent 
In  this  situation.  If  appellant  Is  entitled  to 
compensation  from  respondent  which  we  do 
not  dedde^  he  can  recover  only  the  reason-' 
able  rental  value  of  the  land  during  those 
years.  In  this  action  he  is  suing  for  the 
full  Talue  of  the  crops  grown  npcm  said  lands 
during  said  years,  and  this  he  is  not  enti- 
tled to  recover.  The  verdict  of  the  Jury  waa 
correct  • 

The  Judgment  la  tberetore  afllrmed.  with 
costs  to  respondent 

RICB,   0.  Jn  and  BUDOB,  McOABTHT, 
and  LEB,  JJ„  concur. 


(8S  Idftho,  6S7) 

RYAN  V.  OLD  VETERAN  MININQ  CO.  et  aL 
(No.  3041.) 

(Supreme  Court  of  Idaho.    Jnly  10,  1922.) 

1.  Appeal  nM  error  «s>597(l)— Where  amead* 
ed  pleading  filed,  original  must  not  be  pat  la 
transcript. 

When  an  amended  pleading  has  been  filed, 
and  no  question  is  raised  as  to  the  original,  the 
latter  must  not  be  put  in  the  transcript. 

2.  Appeal  and  error  «=>597( I)— Original  plead> 
,  lag  properly  made  part  of  traaserlpt  whea  fil- 
ing data  rendered  material  by  advarsa  plea. 

The  filing  date  of  the  original  pleading  is 
properly  made  part  of  the  transcript  when  that 
date  is  rendered  material,  by  the  fact  that  th» 
adverse  party  pleads  that  the  action  ia  barred 
by  the  statute  of  limltationa. 

Appeal  from  District  Court  Shoshone 
County;  A.  H.  Featherstone,  Judge. 

Action  by  Thomas  Ryan  against  die  Old 
Veteran  Mining  Company  and  others.  From 
a  Judgment  of  dismissal,  plalntUC  appeals- 
On  motion  to  dismiss  appeal  and  strike  tran- 
script or  part  of  transcript    Motion  denied. 

Isham   N.   Smith,  of  Portland,   Or.,  and 
Therrett  Towles,  of  Wallace,  for  appellant 
0.  W.  Beale,  of  Wallace,  for  reapondentl. 
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McCARTHT,  J.     [1,1]  Thla  is  an  appeal 
from  a  Judgment  of  dismissal  r«itdered  after 
the  coart  had  sustained  a  demurrer  to  the 
third  amended  complaint  One  of  the  gronnds 
of  demurrer  was  diat  the  action  was  barred 
by  the  statute  of  limitations.   The  transcript 
contains  the  third  amended  complaint,  but 
not  the  original    It  contains  the  date  of  fil- 
ing the  original  complaint,  to  wit,  September 
80,  1919.    Respondents  more  to  dismiss  the 
appeal,  to  strike  the  transcript,  and  8ti:;lke 
the  date  of  filing  the  Mdglnal  complaint  on 
the  ground  that  the  transcript  does  not  am* 
tain  a  copy  of  the  entire  Judgment  roll,  and 
that  said  filing  date  is  not  a  proper  part  of 
the  Judgment  roll  or  of  the  record  on  appeaL 
When  an  amended  complaint  is  filed,  it 
takes  the  place  of  the  original,  and  all  sub- 
sequent proceedings  in  the  case  are  based  up- 
on the  amended  pleading.    People  v.  Hunt,  1 
Idaho,  433;  Warren  v.  Stoddart,  6  Idaho,  692, 
701,  S9  Pac.  540;    Armstrong  t.  Henderson, 
16  Idaho,  666, 102  Pac.  361.    When  an  amend- 
ed pleading  has  been  filed  and  no  qnestion 
has  bem  raised  as  to  the  <Mrlginal  pleading, 
the  latter  must  not  be  put  in  the  transcript 
Warren  r.  Stoddart,  supra.    In  the  present 
case  no  question  Is  raised  as  to  the  original 
Ideadlng  Itself.    The  only  fact  in  connection 
with  it  which  is  pertinent  to  this  appeal  is 
the  date  of  its  filing.    O.  S.  |  7168,  requires 
the  appellant  to  furnish  a  copy  of  the  Judg- 
ment roll,  and  0.  S.  i  6901,  provides  that  the 
pleadings  are  a  necessary  part  of  it    These 
statutes,  however,  should  be  given  a  sensible 
construction,  which  win  carry  out  the  pur- 
pose clearly  intended,  and  not  a  construction 
which  will  put  the  litigants  to  much  useless 
trouble  and  expense.    We  conclude  that,  since 
the  amended  complaint  takes  the  place  of 
the  original,  the  filing  date  on  the  original 
complaint  pertains  to  the  amended  complaint, 
even  though  it  be  not  indorsed  on  it  and  is  a 
proper  part  of  the  Judgment  roll.    We  con- 
clude, further,  that  this  transcript  which 
contains  the  amended  complaint  and  the  filing 
date  of  the  original  complaint,  is  a  substan- 
tial compliance  with  the  statute. 

The  motions  to  dismiss  the  appeal  and  to 
strike  are  denied. 
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and  DXnm    and  LBB,  33., 


RIOB,  a  J„ 
eoncnr. 

<35  Idaho,  40») 

PHY  M  al.  V.  8ELBY  et  al.    (No.  3611.) 

(Supreme   Court  of   Idaho.     April  '28,   1922. 

On  Petition  for  Rehearing, 

July  1,  1922.) 

I.  Brokare  «=a43(2)— Statata  raqalriag  writ- 
tan  eontraet  applloaMe  to  contract  betweea 
owaer  of  real  estate  aad  breker,  bat  aot  to 
oontraet  betweea  broken. 
C.  S.  I  7979,  applies  to  a  contract  between 

the  owner  of  real  estate  and  a  broker,  and  not 


to   a  contract  between   two  brokers,   one   of 
whom  la  employed  by  the  other  to  assist  him. 

2.  Pleadlag  «=a.l92(2)— Wbaro  eomplalat  con- 
talaed  a  oouat  on  eKprass  ooatract  oa  qnan- 
tam  meruit  and  for  moaey  had  aad  reoelved, 

'  a  special  damarror  for  saoertalnty  was  prop- 
erly aastalaed. 
Where  a  complaint  attempts  to  state  in  one 
count  a  cause  of  action  on  an  express  contract 
one  on  quantum  meruit  and  one  for  money  had 
and  received,  a  special  demurrer  for  nncertain- 
ty  is  properly  sustained. 

3.  Aotloi  9=945(1)— Caasaof  aotlcn  for  money 
had  and  roeeived  held  iacoaslsteat  with 
ooaats  ea  express  esatraot  aad  qaaatom  mer- 

Bit 

In  this  ease  the  cause  of  action  for  money 
had  and  received  is  inconsistent  with,  and 
cannot  be  Joined  with,  the  one  on  an  express 
contract  or  the  one  on  quantum  meruit 

Appeal  from  District  Court  CJamaa  Coun- 
ty:  H.  F.  Ensign,  Judge. 

Action  by  J.  P.  Phy  and  another  agalnat 
F.  M.  Selby  and  another  for  a  commission 
on  sale  of  real  estate.  Judgment  for  defend- 
ants following  sustaining  of  a  demurrer,  and 
refusal  of  plaintllfs  to  plead  further,  and 
plaintiffs  appeaL  Remanded  on  r^earing 
with  authority  to  determine  appellants'  mo- 
tion to  amend  complaint  tf  made  in  10  days 
after  filing  remittitur  or  additional  time 
granted;   otherwise  affirmed. 

Paul  S.  Haddock,  of  Shoshone,  for  appel- 
lants. 

J.  W.  Edgerton,  of  Pocatello,  and  Sullivan 
&  Sullivan,  of  Boise,  for  respondents. 

McCARTHT,  J.  This  action  was  brought ' 
to  recover  a  commission  for  a  sale  of  real 
estate.  The  fourth  amended  complaint  sets 
out  that  F.  M.  Selby  (made  defendant  in  the 
origrlnal  complaint  but  later  dropped)  owned 
certain  land  in  Idaho :  that  respondent  Edg- 
erton vfas  a  real  estate  broker  and  agent 
for  Selby  for  the  purpose  of  soling  the  land ; 
that  respondent  represented  to  the  appel- 
lants, who  were  real  estate  btdkera  at  La 
Grande,  Or.,  that  if  they  would  furnish  a 
purchaser  for  said  lands  he  would  be  person- 
ally bound  to  them  for  their  commission  pri- 
or to  the  time  when  he  should  procure  a 
binding  contract  with  Selby  for  such  pay- 
ment; that,  acting  upon  such  request  appel- 
lants procured  a  purchaser  who  bought  the 
land  upon  the  terms  stipulated,  paying  there- 
for $66,000.  Appellants  incorporate  into  the 
complaint  a  letter  written  by  them  to  re- 
spondent In  which  they  stated  that  they  had 
had  a  talk  with  the  prosi>ective  purdiaser, 
Mr.  Williams,  who  had  decided  to  take  the 
place  on  Mr.  Selby's  own  terms,  and  in  which 
they  made  arrangements  for  him  to  meet  re- 
spondent and  complete  the  deal.  They  also 
stated : 
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"Now,  gettlngr  down  to  fhe  part  that  is  most 
interesting  to  me,  which  is  the  commission,  I 
would  like  a  written  agreement  about  that 
stating  that  the  amount  of  commission  shall  be 
$3,230.00.  A  wire  from  Mr.  Selbr  wiU  be  suf- 
ficient upon  this  point,  or  a  letter  authorizing 
you  or  Mr.  WiUiams  to  '  pay  me  the  said 
amount.  I  am  not  doubting  but  that  this  will 
be  attended  to,  but  it  is  business  on  my  part 
to  have  it  in  writing." 

Treating  this  letter  as  an  offer  from  them, 
they  allege  that  respondent  accepted  the  offer 
on  Itehalf  of  his  principal,  Selby,  and  him- 
self, and  commnnlcated  the  acceptance  in  the 
following  telegram,  to  wit: 

"Fairfield.  Idaho,  Oct.  10,  1917.  . 
"Henry  T.  Hill,  La  Grande,  Or.:  Selby  con- 
firms Williams'  acceptance  and  deeds  will  be 
forwarded  on  wire  from  me  that  contract  which 
I  am  authorized  to  draw  is  signed  deal  how- 
ever must  be  closed  by  November  first  and  fif- 
teen thousand  in  escrow  when  contract  signed 
wire  when  Williams  wants  possession  will  be 
away  next  week  and  Williams  should  come  not 
later  than  Friday.  Gdgerton." 

They  further  allege  that  respondent  caused 
said  Selby  to  close  the  contract  with  said 
Wllltama  and  sell  the  land  to  him  on  the 
terms  and  conditions  contained  in  the  said 
lettw,  that  respondent  failed  and  neglected 
to  procure  any  binding  contract  for  a  com- 
mission between  appellants  and  Selby,  but, 
on  the  contrary,  induced  said  Selby  to  pay 
respondent  said  commission  of  $3,260  which 
he  received  to  ai^d  for  the  use  of  appellants. 
They  pray  for  Judgment  in  the  sum  of  $3,250. 

A  demurrer  was  interposed  on  the  ground 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  (1)  On 
the  theory  of  contract,  quantum  meruit,  or 
for  money  had  and  received ;' (2)  in  that  It 
'  did  not  allege  a  contract  in  writing  between 
Selby  and  Edgerton  for  the  payment  of  a  com- 
misdmi;  (3)  in  that  the  letter  and  telegram 
set  forth  therein  did  not  constitute  a  con- 
tract for  the  payment  of  a  commission  for 
the  sale  of  real  property  as  required  by  sec- 
tion 6012  of  the  Ckimplled  Laws  of  Idaho 
(now  C.  S.  {  7970).  This  demurrer  assigns  the 
reasons  why  it  Is  claimed  that  the  complaint 
does  not  state  facta  sufficient  to  state  a  cause 
of  action,  but  it  is  in  essence  a  general  de- 
murrer. A  special  demurrer  was  also  Inter- 
posed on  the  ground  that  the  fourth  amend- 
ed complaint  is  ambiguous,  unintelligible, 
and  uncertain,  in  that  it  cannot  be  determined 
whether  the  action  is  based  upon  contract, 
quantum  meruit,  or  is  for  money  had  and 
received;  also  on  the  ground  that  several 
causes  of  action  have  been  improperly  united. 
The  demurrer  was  sustained,  and,  appellant 
refusing  to  plead  further.  Judgment  was  en- 
tered for  respondent  dismissing  the  action. 
From  that  Judgment  this  appeal  is  taken. 
The  principal  specification  of  error  is  that 
the  coiurt  erred  in  sustaining  the  demurrer. 


The  order  and  Judgment  do  not  show  opoa 
what  ground  the  court  sustained  the  demur- 
rer, and,  if  any  of  the  grounds  mentioned 
are  well  taken,  the  Judgment  should  be  sus- 
tained. 

[1]  Respondent  contends  that  any  con> 
tract  set  out  in  the  complaint  was  void  un- 
der the  provisions  of  Gmnpiled  Statutes,  { 
7979,  whldi  reads  as  follows: 

"Sec.  7979.  No  contract  for  the  payment  of 
any  sum  of  money  or  thing  of  value,  as  and  for 
a  commission  or  reward  for  the  finding  or  pro- 
curing by  one  person  of  a  purchaser  of  real  es- 
tate of  another  shall  be  valid  unless  the  same 
shall  be  in  writing,  signed  by  the  owner  of  such 
real  estate,  or  his  legal,  appointed  and  duly 
qualified  representative." 

California  has  a  similar  statute  whicih  has 
been  construed  by  the  courts  of  that  state. 
The  California  cases  are  dted  and  relied 
upon  by  both  parties.  In  Gorbam  v.  Heiman, 
90  Cal.  346,  27  Pac.  289,  the  SuiM«me  Court 
of  California  held : 

"Civil  Code  Cal.  i  1624,  snbd.  6,  requiring 
agreements  employing  an  a^ent  or  broker  to 
buy  or  sell  real  estate  for  compensation  or  com- 
mission to  be  in  writing,  does  not  apply  to  con- 
tracts between  brokers  to  co-operate  in  making 
sales  for  a  share  of  the  commissions." 

la  Aldis  V.  S(dilei(dier,  9  Cal.  App.  372,  99 
Pac.  626,  the  Court  of  Appeal  for  the  Second 
District  of  CUlfomia  held: 

"While  it  is  true,  as  said  In  Oorham  v.  Hei- 
man, 90  Cal.  346.  27  Pac.  289,  that  said  pro- 
vision was  'designed  to  protect  owners  of  real 
estate  against  unfounded  claims  of  brokers,' 
it  is  nevertheless  equally  applicable  to  any  con- 
tract whereby  one,  whether  owner  or  not.  em- 
ploys another  to  effect  a  sale  of  real  estate,  and 
agrees  unconditionally  to  pay  a  stipulated  sum 
for  the  performance  of  such  services.  Con- 
ceding that  the  compensation  recoverable  by 
a  broker  for  selling  real  estate  is  the  subject 
of  an  oral  contract  between  him  and  another, 
under  which  agreement,  the  latter  ia  to  recov- 
er the  commission  for  effecting  the  sale,  nev- 
ertheless a  complaint,  in  order  to  state  a  cauB« 
of  action,  upon  such  oral  contract,  must  allege 
that  the  one  from  whom  it  is  sought  to  recover 
was  by  his  principal  authorized  in  writing  to 
effect  a  sale." 

In  Casey  v.  Richards,  10  Cal.  App.  57.  lOl 
Pac.  36,  the  Court  of  Appeal  for  the  Second 
District  of  California  held  that,  where  the 
first  broker  ha^  no  written  contract  with 
the  owner,  a  second  broker  employed  by  the 
first  can  recover  from  the  latter  only  in  case 
the  owner  has  paid  the  commission  to  the 
first  broker,  saying,  by  way  of  interpreting 
Aldis  V.  Schleldier: 

"In  other  words,  that,  until  it  was  shown  ei- 
ther that  the  defendant  had  received  a  commis- 
sion, or  was  legally  entitled  to  recover  one  from 
the  owner,  there  was  no  commission  in  which 
the  plaintiff  conld  share." 
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In  Tohnston  r.  Porter,  21  CM.  App.  97, 
131  Pac.  69,  the  District  Court  of  Appeal 
for  the  First  District  of  California  held  that, 
even  though  the  first  broker  did  not  have  a 
written  contract  with  the  owner,  yet,  where 
the  former  had  hired  a  second  broker  to  help 
him,  and  the  owner  had  paid  the  first  broker 
the  commission,  the  second  broker  conld  re- 
cover from  the  first  broker  where  the  agree- 
ment was  to  pay  part  of  the  commission. 
In  Hageman  v.  O'Brien,  24  Cal.  App.  270,  141 
Pac.  33,  the  District  Court  of  Appeal  of  the 
Second  District  of  California  followed  Oor- 
ham  V.  Eelman  outright,  holding, 

"Civ.  Code,  1 1624,  snbd.  0,  providing  that  an 
agreement  employing  an  agent  or  broker  to 
parchase  or  sell  real  estate  for  a  commission, 
is  invalid,  unless  the  same  or  some  note  or 
memorandum  thereof  is  in  writing  and  sub- 
Bcribed  by  the  party  to  be  cbarged  or  by  his 
agent.  Held,  that  such  section  was  only  de- 
signed to  protect  owners  against  unfounded 
claims  of  brojiera,  and  did  not  apply  to  a  con- 
tract between  brokers  by  which  the  principal 
broker  contracted  to  pay  Ms  assistant  a  speci- 
fied sum  for  services  rendered  in  making  sales." 

.  It  appears  In  the  statement  of  facts,  bow- 
ever,  the  agreem«it  was  to  riiare  the  com- 
mission. In  Sellers  v.  Solway  Land  Co.,  81 
Cal.  App.  269,  160  Pac.  175,  the  District 
Court  of  Appeal  of  the  First  District  of 
California  held,  In  effect,  that.  In  ord«r  for 
the  second  broker  to  recover  of  the  first 
broker,  where  the  latter  did  not  have  a  writ- 
ten contract  with  the  owner.  It  must  appear 
that  there  was  a  partnership  between  the 
two  brokers,  or  that  the  contract  between 
them  was  for  a  division  of  the  fee,  or  that 
the  owner  has  paid  the  commission  to  the 
first  broker.    The  court  says : 

"If  we  bold  this  case  not  to  come  within  the 
provisions  of  section  1624  of  the  Civil  Code  we 
must  ignore  the  careful  insistence  to  be  dis- 
cerned in  the  cases  upon  the  existence  of  a 
partnership,  or  of  an  agreement  to  divide  com- 
missions, or  of  the  existence  of  a  fund  receiv- 
ed by  one  broker  in  which  the  second  broker 
may  be  allotted  a  share — and  lay  down  the  rule 
that  all  these  things  are  immaterial,  and  that  a 
direct  contract  of  employment  to  sell  real  es- 
tate for  a  specific  compensation  is  invalid  if 
made  by  the  owner  of  the  property  with  a 
broker,  hot  is  valid  if  made  between  two  brok- 
ers— contrary  to  the  rule  declared  in  Aldis  v. 
Schleicher,  snpra,  and  which  appears  to  as  to 
be  plainly  applicable  to  the  case  at  bar." 

The  refinements  of  the  rule  by  the  District 
-Courts  of  Appeal  do  not  Impress  ns  as  sound 
or  logical.  In  the  only  Supreme  Court  de- 
cision, to  wit,  Gorham  v.  Heiman,  the  princi- 
ple Is  established  that  the  statute  refers  to 
agreements  between  the  owner  and  a  broker, 
and  not  t«  Contracts  between  the  first  broker 
and  a  second  broker  whom  he  employs  to 
assist  him.  With  this  principle  we  are  In 
accord.  We  fall  to  see  that  It  makes  any 
■difference  whether  the  agreement  between  the 
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first  broker  and  the  second  broker  is  to  pay 
a  specified  sum,  part  or  all  of  the  commis- 
sion, or  whether  or  not  the  owner  has  paid 
the  first  broker.  These  drcomstances  do  not 
affect  the  principle.  If  the  statute  does  not 
apply  to  a  contract  between  brokers  the 
first  brokers  should  be  liable  to  the  second 
broker  on  any  contract  which  he  makes  for 
himself,  and  which  Is  supported  by  a  suffi- 
cient consideration,  as  distinguished  from  a 
contract  which  he  makes  On  behalf  of  his 
principal.  If  respondent,  acting  on  bis  own 
behalf,  made  a  contract  with  appdlants  to 
pay'  them  a  commission  for  obtaining  a  pur- 
chaser, we  conclude  that  It  was  a  valid  con- 
tract, even  though  there  was  no  written  con- 
tract between  the  owner  and  respondent,  and 
irrespective  of  how  much  respondent  agreed 
to  pay  appellants^  and  of  whether  or  not  the 
owner  paid  any  money  to  re^iondent 

If  the  owner  paid  a  fee  to  respondent  for 
appellants,  Intending  that  respondent  should 
pay  It  to  appellants,  that  would  raise  the 
question  of  whether  appellants  could  recover 
from  respondent  for  money  had  and  received, 
an  entirely  different  question  ttom  that  of  a 
contractual  liability  on  the  part  of  respond- 
ent based  on  his  contract  with  appellants. 

In  the  fourth  amended  complaint  the 
pleader  starts  out  by  alleging  that  respond- 
ent agreed  to  pay  appellants  a  commission 
If  he  did  not  obtain  a  written  contract  to 
that  effect  with  the  owner.  If  this  states 
any  cause  of  action  it  is  on  a  quantum  mer- 
uit, and  It  is  later  alleged  Inferentlally  that 
$3,260  Is  a  reasonable  commission.  Next  the 
pleader  sets  out  the  letter  from  appellants 
to  respondent  and  respondent's  telegram  in 
reply,  the  theory  evld^itly  being  that  these 
made  a  written  contract  obligating  respond- 
ent to  pay  a  jcommlssion  of  $3,^0.  Next  the 
pleader  alleges  that  Edgerton  neglected  to 
obtain  a  written  contract  between  appellants 
and  the  owner,  but  Induced  the  latter  to  de- 
liver to  him  the  commission  of  $3,250,  which 
he  received  to  and  for  the  use  of  appellants. 
Here  the  theory  is  that  the  action  Is  one  for 
money  had  and  received.  In  our  Judgment 
the  second  theory  la  not  tenable,  in  that  the 
letter  and  telegram  did  not  constitute  a  con- 
tract between  appellants  and  respondent, 
obligating  the  latter  to  pay  the  commission. 
The  third  theory  is  also  untenable  in  that  the 
complaint  does  not  allege  that  the  owner 
paid  the  money  to  respondent  to  and  for  the 
use  and  benefit  of  appellant.  If  the  com- 
plaint states  any  cause  of  action,  it  is  by 
virtue  of  the  allegations  first  above  referred 
to,  and  on  the  theory  of  quantum  meruit. 
Concluding,  as  we  do,  that  the  statute  .does 
not  apply  to  a  contract  between  the  first 
broker  and  the  second  broker,  a  contract  on 
the  part  of  respondent  to  pay  appellants  a 
reasonable  commission  for  obtaining  a  pur^ 
chaser  for  the  property  would  be  valid.  We 
conclude  that  the  complaint  states  such  a 
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cause  of  action,  and  the  general  demurrer 
waa  not  well  taken.  Incidentally  attention  Is 
called  to  the  fact  that  the  complaint  alleges 
that  the  owner  actn'ally  paid  the  commission 
to  respondent,  and  this  would  permit  a  recov- 
ery even  under  the  theory  adopted  In  the 
latest  Callfomla  decision,  to  wit,  Sellers  v. 
Solway  Land  Co.,  supra.  HowoTer,  w?  lay 
no  stress  on  that  drcumstance. 

[2]  There    roaalns,   however,   the   special 
demurrer  on  the  two  grounds:  rirst,  that  the 
complaint  Is  ambiguous,  imlntelliglble,  and 
uncertain  In  that  It  cannot  be  determined 
whether  the  action  is  based  upon  contract 
or  quantum  meruit,  or  Is  fbr  money  had  and 
received;    secondly,  that  several  causes  of 
action  have  been  Improperly  united.     We 
think  the  first  ground  Is  well  taken,  and  that 
the  complaint  Is  uncertain  for  the  reason 
given.    Even  though  the  causes  of  action  on 
express  ccmtract  and  for  money  had  and  re- 
ceived are  not  sufficiently  stated,  yet  their 
presence  In  the  complaint,  and  the  theories 
which  th«r  Inject,  make  the  complaint  uncer- 
tain.   The  fault  Is  uncertainty,  rather  than 
ambiguity  and  unlntelUglbillty;  but  the  fact 
that  the  three  adjectives  are  used  In  the  con- 
junctive does  not  render  the  demurrer  bad- 
[3]  We  turn  now  to  the  second  ground  of 
the  demurrer,  via.  that  several  causes  of  ac- 
tion have  been  improperly  united.     Disre- 
garding the  question  of  commingling  several 
causes  of  action  without  separateOy  stating 
them,  which  defect  should  have  been  raised 
by  a  motion  to  require  appdlants  to  sepa- 
rately state  their  several  causes  of  action 
rather  than  by  dfimurrer  (DarkneU  v.  Ceeur 
d'Alene,  etc.,  Transp.  Co.,  18  Idaho,  61,  108 
Pac.  638),  and  conceding  that  under  the  au- 
thority of  that  case,  an  action  on  quantum 
meruit  and  express  contract  can  be  joined. 
It  aivears  to  us  that  an  action  on  contract 
and  one  for  money  had  and  received  are  In- 
consistent.   If  inconsistent,  they  cannot  prop- 
CTly  be  Joined.     DarkneU  v.  Coeur  d'Alene, 
etc.,  Transp.  Co..  supra.    We  conclude  Uiat  the 
apodal  demurrer  was  good  on  both  grounds. 
As  stated  above.  If  elUier  the  general  or  spe- 
cial demurrer  was  weU  taken,  on  any  of  the 
grounds  covered,  the  ruling  of  tiie  court  was 

correct.  _..    *_ 

The  Judgment  Is  affirmed,  with  costs  to 

respondoitt 

RICB,  0.  3.,  and  DUNN  and  liEB,  JJ., 
concur. 

On  Petition  for  Rehearing. 

RICB,  O.  3.  Appellants  have  filed  a  peti- 
tion for  rehearing  in  thU  cause,  or  In  Ueu 
thereof,  that  the  court  modify  Its  Judgment 
and  remand  the  cause  to  the  trial  court  for 
such  fvirther  proceedings  as  may  be  deemed 
proper,  with  Uberty  to  the  trial  court  to  en- 
tertain an  application  by  them   to  amend 


their  complaint.  TTnder  the  drcnmstances 
of  this  case,  we  tlilnk  the  former  Judgment 
should  be  modified.  See  Feehan  v.  Kendrick, 
on  petition  for  modification  at  dedcdmi,  S2 
Idaho,  225,  179  Pac.  607.  The  cause  will 
therefore  be  remanded  to  the  trial  court, 
with  authority,  within  Its  legal  discretion, 
to  entertain  and  determine  a  motion  by  ap- 
ipdlants  to  amend  their  complaint,  should 
audi  motion  be  made  within  10  days  after 
filing  the  remittitur,  or  within  socb  addltton- 
al  time  as  the  trial  court  may  grant  them. 
If  such  motion  shall  not  be  made  within  audi 
time,  the  Judgment  of  the  trial  court  will 
stand  affirmed. 

BUDOK  and  DUNN,  JJ,,  oooca^ 


(»  MahOk  58») 
STATE  V.  GROVER.    (No.  SSOf.) 

(Supreme  Court  of  Idaho.    June  80^  VBOZ.} 

.  Homicide  «=>!  19— Oaa  nay  protsot  bis  IN* 

1^  all  available  means  IT  la  fear  af  raeeiv* 

lag  great  bodily  lajnry. 

On*  who  is  suddenly  atta<Aed  by  another 

lias  a  right  to  protect  his  own  life  and  bodily 

security  by  sndi  means  as  may  b«  available, 

provided  he  is  in  present  fear  of  receiving  great 

bodily  injury  and  uses  no  greater  force  tlian 

necessary  to  repel  the  attack,  in  view  of  the 

exigencies  of  the  situation  as  it  appeara  to  him 

as  a  reasonable  man. 

2.  Crimlaal  law  «=»935(l)— Rafasal  ta  paat 
new  trial  whara  svideac*  Is  oaaslstaat  with 
daf  eadaaf  s  ianooeace  Is  error. 

Where  in  a  criminal  prosecution  the  nndlB- 
pnted  evidence  is  entirely  consistent  with  the 
defendant's  innocence,  and  the  jury  neverthe- 
less retnms  a  verdict  of  guilty,  the  trial  coiat 
commits  error  in  refusing  to  grant  tite  defend- 
ant a  new  trial. 

3.  Honldda  «:=k|  15— Where  defaadaat  strask 
deceased  whea  deceased  was  attaeklag  da- 
fesdant  with  shovel,  killing  wss  jastlflaM*. 

Where  in  a  prosecution  for  murder  the 
evidence  shows  that  the  defendant  waa  at- 
tacked by  the  deceased  witii  a  ehovel,  that  the 
defendant  warded  off  the  first  of  deceaseds 
blows  with  his  own  shovel,  that  deceased  tiien 
struck  a  second  blow  at  defendant  which  tha 
latter  dodged,  and  was  to  the  act  of  administer- 
ing a  third  blow  when  he  was  fatally  struck  by 
defendant,  held,  that  tiie  homicide  was  JosOfi- 
able. 

Appeal  from  District  Court,  BIngbam 
County ;  P.  J.  Cowen,  Judge. 

William  D.  Grover  waa  convicted  of  In- 
voluntary manslaughter,  and  he  aK)eala.    Be- 

versed  and  remanded. 

Thomas  &  Andersen,  of  BUckfoot,  for  ap- 
pellant.   


"®=,For  other  cases  see  Mine  topic  and  KBY-NUMBEK  la  aU  K«l-NamberBd  pigesta  anrt  Tndexe. 
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Roy  L.  Black,  AMy.  Gen.,  James  L.  Boone, 
Aast  Atty.  Gen.,  and  W.  H.  Holden,  of  Idaho 
Falls,  for  the  State. 

BUDOB,  3.  Appellant  was  convicted  of 
Inyolnntary  manslaughter.  This  appeal  Is 
from  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  ^ew  trial. 

From  the  record  It  appears  that  on  the 
morning  of  July  7,  1919,  an  altercation  took 
iplace  be^fv'een  appellant  and  one  Joseph 
Koury,  during  the  course  of  whldi  the  latter 
received  a  fatal  blow  upcm  the  head  from  a 
shovel  in  the  hands  of  appellant,  resulting  In 
cranial  fracttires  and  practically  Immediate 
death.  The  evidence  tends  to  show  that  ap- 
pellant left  his  house  at  about  5:30  a.  m. 
on  said  date,  and  proceeded  to  a  lateral  ir- 
rigation ditch  which  runs  through  his  prem- 
ises, where  he  cbeclced  up  the  water  and 
made  a  cut  Just  above  the  headgate  on  one 
side  of  the  ditch  about  18  inches  to  2  feet 
deep  for  running  the  water  out  into  his 
sugar  beet  field.  Appellant  was  wearing  rub- 
ber boots  and  standing  in  the  water  in  the 
cut,  placing  dirt  against  the  headgate,  when, 
about  7  a.  m.,  the  deceased  came  up.  Some 
conversatiou  ensued,  and  appellant  testified 
that  deceased  attempted  to  remove  the  boards 
from  the  check  in  the  headgate,  but  that  he 
reached  forward  with  his  right  hand  and 
prevented  deceased  from  doing  so,  whereup- 
on deceased  became  enraged  and  struck  two 
blows  with  his  shovel  at  appellant,  the  first 
of  which  struck  the  shank  of  appellant's 
shovel,  and  the  second  of  which  appellant 
dodged,  whereupon  appellant,  in  defense  of 
his  person,  struck  deceased  a  left-hand  blow 
with -his  shovel  upon  the  right  temporal  re- 
gion, knocking  him  into  the  ditch  below  the 
headgate.  Appellant  lifted  deceased  out  of 
the  ditch  and  laid  him  on  the  grass  on  the 
ditch  bank  and  immediately  notified  the  sher- 
iff by  telephone  that  he  had  had  trouble  with 
deceased  and  requested  him  to  come  at  once. 
The  sherifT  arrived  at  the  scene  of  the  hom- 
icide shortly  thereafter,  found  the  body  of 
the  dc<^c&8d>  and  placed  appellant  under 
arrest  and  conveyed  him  to  the  county  JaiL 

An  autopsy  was  held  by  three  doctors,  who 
were  called  to  testify  upon  the  trial  as 
state's  witnesses,  and  testified  as  to  the  con- 
dition of  deceased's  bead,  and  that  In  their 
opinion  he  liad  received  twp  blows  rather 
than  one,  due  to  the  fact  t]ia,t  a  slight  in- 
dentation or  depression  was  found  in  de- 
ceased's skull  Just  above  the  left  eye,  but  ad- 
mitted that  all  the  other  fractures  might 
'have  been  caused  by  one  blow.  A  fourth 
doctor  who  saw  the  autopsy  and  was  called 
as  a  witness  for  api>ellant  testified  that  there 
was  no  indentation  or  depression  above  the 
left  eye,  and  that  all  the  fractures  found 
might  have  been  and  were  caused  by  one 
blow.  There  is  no  evidence  in  the  record 
whldi  accounts  for  the  indentation  or  In- 
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dicates  that  It  was  produced  by  any  act  of 

appellant,  nor  were  there  any  eyewltnessea 

to  the  affray  other  than  appellant 

The  Jury  returned  a  verdict  of  guilty  of 
involuntary  manslaughter  and  recommended 
lenience.  AHjellant's  motion  for  new  trial 
was  overruled,  and  Judgment  was  rendered, 
in  ,which  he  was  sentenced  to  imprisonment 
for  not  less  thatn  six  months  nor  more  than 
ten  years. 

Numerous  assignments  of  error  are  made 
by  appellant,  but,  as  we  view  the  case,  it 
will  be  necessary  to  consider  but  one,  viz. 
that  the  evidence  Is  InsufiBdent  to  support 
the  verdict 

It  is  undisputed  that  deceased  met  his 
death  at  the  hands  of  appellant  and  the 
state,  as  we  understand  it  practically  con- 
cedes that  if  the  evidence  shows  that  but 
one  blow  was  inflicted  by  appellant  the 
homicide  was  committed  in  self-defense  and 
is  Justifiable,  and  there  is  not  sufficient  evi- 
dence upon  which  to  base  a  conviction. 

Upon  the  trial  appellant  tcstlfled  In  part 

as  follows: 

t 

"When  he  [deceased]  went  to  push  the  boards 
oat  of  the  headgate,  I  took  bold  of  his  right 
arm  with  my  •  *  •  right  arm,  •  •  • 
and  detained  him  from  taking  the  checks  out  of 
the  gate;  told  him  to  wait  a  moment  and  lets 
reason  this  thing  out  and  do  it  in  a  proper 
way,  and  immediately  as  soon  as  I  let  go  of  bis 
arm,  without  saying  a  word  or  anything,   he 

•  •     •     hit  at   my   head  with   his   shovel. 

•  ♦  •  As  he  struck  at  my  head  I  threw 
np  my  shovel.  I  was  holding  my  shovel  in  my 
right  hand  and  threw  it  up  and  caught  the  lick 
on  the  shank  of  my  shovel,  broke  his  blow, 
stopped  it  from  hitting  me.  Then  he  struck  at 
my  head,  this  time  striking  more  directly  down 
so  that  I  was  not  able  to  catch  the  lick  on  my 
shovel,  but  managed  to  dodge  his  lick.  He  im- 
mediately threw  his  shovel  back  to  strike  the 
third  blow  at  me,  and  I  struck  at  him,  aiming 
to  hit  his  arm  and  stop  him  from  striking  me. 
As  I  stmck  he  ducked  down  and  a  little  for- 
ward and  caught  the  blow  on  the  right  side  of 
his  head.  He  turned  just  slightly  until  be  fac- 
ed the  ditch  and  pitched  forward  into  the  ditch 
with  his  shovel  under  him.  As  soon  as  I  seen 
that  I  knocked  him  down  I  Jumped  on  the 
bank  where  he  had  been  standing  and  stood  and 
looked  at  him  for  a  second  or  so  to  see  if  he 
wasn't  going  to  get  np,  and  then  I  stepped 
down  into  the  ditch  and  took  hold  of  him  and 
lifted  him  onto  the  ditch  bank  and  looked  at 
him  a  minute  or  two  longer  to  see  if  he  ap- 
peared to  be  going  to  get  up,  and  I  stepped 
down  into  the  ditch  and  picked  bis  shovel  up 
and  put  it  on  the  bank  and  took  my  shovel  and 
went  down  to  Mr.  Bernard's  place  and  called 
the  sheriff.  *  *  *  I  was  standing  in  the 
cut  in  the  ditch  bank;  the  water  was  running 
out  onto  the  l>eets;  it  was  muddy.  If  I  moved 
east  I  went  right  into  the  soft  mud,  if  I  went 
west  I  went  into  the  irrigating  ditch.  If  I  tried 
to  retreat,  *  *  *  I  had  to  go  up  over  the 
bank  about  18  inches  or  2  feet  high,  and  also 
sweet  clover  growing  there  that  was  4  or  5 
feet  high,  which  made  it  practically  impossible 
for  me  to  get  out  of  the  way. 
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"Q.  Now  at  the  time  that  yon  aimed  the 
blow  at  Mr.  Koury,  did  you  intend  to  take  liis 
?jfe?    A.  No,  sir. 

"Q.  Were  yon  afraid  at  that  timet  A.  Yes, 
sir. 

"Q.  Why  did  you  strilie  at  him?  A.  Because 
I  Icnew  that  my  person  was  in  danger  from  his 
blows,  the  way  be  was  striliinK  at  me,  and  I 
wished  to  stop  him  from  strilung  at  me.       i 

"Q.  Where  did  yon  hit  him  at  that  time? 
A.  As  near  aa  I  could  tell,  I  hit  him  on  the 
right  side  of  the  head,  just  in  front  of  the  ear. 

"Q.  What  part  of  the  shovel  did  you  strike 
with?  Which  way  did  you  hold  the  shovel? 
A.  Well,  it  was  the  back  of  the  shovel  that 
struck  Mr.  Koury. 

"Q.  The  back  and  flat  side,  in  this  manner? 
A.  Yes,  sir. 

"Q.  I  will  ask  you  if  yon  struck  Mr.  Koury  a 
blow  upon  the  front  of  the  skull,  on  the  head, 
at  a  point  approximating  this  point,  or  any  way 
about  that  point  as  shown  on  this  exhibit?  A. 
No,  sir;  I  did  not 

"Q.  The  only  place  you  struck  and  the  only 
time  you  struck  was  on  the  right  aide  and 
about  this  point?    A.  Yes,  sir." 

Dr.  W.  B.  Patrie,  a  wlti\,e6s  for  the  state, 
apon  direct  examination,  in  reference  to  the 
autopsy  performed  upon  deceased,  testified 
that: 

"A.  A  circular  Incision  was  made  across  the 
anterior  portion  of  the  cranium  or  across  the 
forehead  and  back  to  a  point  just  above  and  a 
little  posterior  to  the  ears  on  both  sides,  and 
his  scalp  was  laid  back,  the  posterior  portion 
of  the  scalp  laid  well  back,  and  the  scalp  from 
his  forehead  laid  down,  exposing  both  orbits 
in  front,  and  I  think  it  was  laid  back  as  far 
as  the  lambdoid  suture  of  the  cranium  in  the 
rear,  and  we  found  two,  we  thought,  two  dis- 
tinct fractures,  one  on  the  left  side  extending 
from  a  point  well  within  the  left  orbit  out- 
wards to  the  ridge  in  front  of  the  superciliary 
ridge  above  the  eye  and  extending  back  for  a 
distance  of  probably  four  or  five  inches  straight 
back  to  a  point  an  inch  posterior  to  the  sagit- 
tal suture  that  runs  acroas  the  head." 

On  cross-examination  he  testified  In  part 
as  follows: 

"Q.  Do  you  want  the  jury  to  believe  from 
your  testimony  that  it  ia  impossible  for  a  skull 
to  be  fractured  on  one  side  from  a  blow  on  the 
other?    A.  No,  sir. 

"Q.  You  don't  know  of  your  own  knowledge 
there  was  two  blows  struck  upon  the  head  of 
Joseph  Koury,  do  you?  A.  No,  sir.  •  •  • 
It  is  my  opinion  tliat  two  blows  were  struck. 
I  don't  say  my  opinions  are  absolutely  correct 

"Q.  So  that  you  have  information  that  a  per- 
son can  be  bit  on  one  side  of  the  head  and  the 
skull  fractured  on  the  other  side,  haven't  you? 
A.  Yes,  air. 

"Q.  Was  the  skin  at  any  point  on  the  head 
of  the  deceased  broken?    A.  No,  sir. 

"Q.  The  skin  and  tissue  were  intact  all  over 
the  head?    A.  Yes,  sir. 

"Q.  Yon  noticed  one  swelling  on  the  head, 
and  that  was  on  the  right  side?  A.  Yes,  air; 
right  side. 

"Q.  And  that  ia  the  only  place  there  was  any 
•welling?    A.  Yea,  air." 


Dr.  H.  J.  Stamnons,  called  as  a  witnen 
by  the  state,  testified  on  cross-examinatian 
In  part  as  follows: 

"Q.  And  the  question  of  whether  a  cranium 
might  be  fractured  on  the  opposite  side  from 
the  point  of  impact  depends  entirely  on  the 
nature  and  force  of  the  blow,  doesn't  it?  A. 
Force  and  direction  of  the  blow  and  the  resist- 
ance of  the  skuU. 

"Q.  And  if  struck  by  a  flat  instrument  be 
more  liable  to  produce  a  bursting  eflfect  than 
if  struck  by  a  comparatively  small  instrument? 
A.  Yes,  air. 

"Q.  •  •  •  Why  should  you  aay,  after 
saying  it  would  depend  on  the  nature  of  the  in- 
strument and  the  force  of  the  blow  the  making 
of  a  fracture  of  that  kind,  when  you  were  not 
present,  didn't  know  what  kind  of  an  Instru- 
ment was  used  or  the  force  of  the  blow,  that  it 
would  be  impossible  to  make  that  kind  of  a 
fracture?  A.  For  the  simple  reason  that  this 
fracture  was  depressed  in  front 

"Q.  And  it  is  a  linear  fracture  isn't  It,  Doc- 
tor?   A.  It  is. 

"Q.  And  as  the  books  say  usually  caused  by 
bursting?     A.  Yes,  sir." 

On  direct  examination  Dr.  F.  W.  Mitchell, 

a  witness  for  the  state,  testified: 

"Q.  I  will  ask  you  to  give  your  reasons  for 
the  opinion  you  have  expressed  to  the  eifect 
that  the  injuries  were  not  done  with  one  blow? 
A.  There  was  a  distinct  fracture  on  the  right 
side  and  a  depression  over  the  wing  of  the  tem- 
poral bone  and  a  fracture  through  tliis  line  of 
suture  and  over  to  another  fracture  from  the 
left  side  and  about  an  inch  or  such  a  matter 
above  the  ridge  of  the  eye  and  a  slight  depres- 
sion, and  I  could  not  see  how  he  could  get  this 
from  this,  get  the  two  depressions  from  one 
blow." 

On  cross^xamlnatl<ni  he  testified  that: 

"Q.  •  *  •  You  don't  think  that  a  blow  on 
one  side  of  the  head  would  produce  a  fracture 
as  you  have  testified  to  on  the  right?  A.  Yes, 
sir;   that  could  be  done. 

"Q.  All  those  fractures  could  have,  as  a  mat- 
ter of  fact,  been  produced  at  the  point  you 
have  mentioned  here?  A.  All  except  thia  de- 
pression." 

Dr.  O.  M.  dine,  also  called  aa  a  witness 
for  the  state,  testified  on  cross-examination: 

"Q.  I  will  ask  you.  Doctor,  if  you  think  it  is 
impossible  for  a  person  to  be  struck  on  the 
bead  at  this  point  here  by  an  instrument  such 
as  the  shank  of  a  shovel  •  •  •  sufficiently 
hard  to  fracture  as  indicated  on  this  •  •  • 
illustrated  skull,  whether  or  not  it  would  be 
impossible  to  produce  a  bursting  fracture  over 
here?    A.  In  my  opinion,  yes. 

"Q.  Do  you  know  of  your  own  knowledge 
that  that  couldn't  be  done?  A.  In  my  opinion 
it  could  not  be  done.  •  •  *  One  learna  in 
fractures  to  know  nothing  of  his  own  knowl- 
edge. V 

"Q.  In  other  words  you  can  never  teU  in 
looking  at  fractures?  A.  The  fracture  is  very 
erratic. 

"Q.  A  blow  made  at  one  place  might  eaoae 
any  kind  of  a  fracture?    A.  Yes,  sir." 
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•  Dr.  W.  W.  Bei^  a  witness  called  on  be- 
half of  appellant,  testified  on  direct  exami- 
nation that: 

"Q.  I  will  ask  yon,  Doctor,  if  there  was  at 
or  near  or  approximately  at  a  point  over  the 
I«ft  eye  any  depression  or  indentation  as  rep- 
resented here?  •  •  •  A.  There  was  no  de- 
pression  at  all  on  this  side  of  the  head.  •  •  • 
'  "Q.  Now,  I  will  ask  yon,  Doctor,  if  in  yonr 
opinion  a  blow  on  the  right  side  of  the  head 
such  as  you  found  npon  the  deceased,  made 
with  a  shovel,  could  have  produced  all  of  the 
fractures  *  •  •  which  you  found  npon  the 
head  of  Joseph  Koury?    A.  Yes,  sir." 

[1]  There  is  no  competent  evidence  In  the 

record  to  support  the  theory  that  fractvirea 
in  the  skull  of  the  deceased,  as  described  by 
the  state's  expert  witnesses,  could  not  have 
been  caused  by  one  blow.  However,  these 
same  witnesses  testified  that  the  slight  de- 
pression over  the  left  eye  was  not  in  their 
opinion  caused  by  the  same  blow  that  pro- 
duced the  fractures.  Conceding  that  there 
was  a  slight  depression  over  deceased's  left 
eye,  still  there  is  a  total  lack  of  evidence 
that  the  slight  depression  was  due  to  any  act 
of  appellant  The  skin  over  the  slight  de- 
pression was  not  even  broken.  There  was  no 
swelling  or  discoloration.  This  slight  de- 
pression may  have  been  due  to  many  canses, 
wholly  unconnected  with  the  appellant. 
When  we  take  into  consideration  all  of  the 
evidence,  it  is  aiq;>arent  that  there  Is  no 
0ound  reason  suggested  which  leads  to  the 
conclusion  that  the  depression  was  attribut- 
able to  appellant  rather  than  to  some  cause 
Tuiknown.  The  fact  that  the  slight  depres- 
sion was  found,  connected  with  the  admis- 
sion of  appellant  that  he  struck  the  deceased 
with  his  shovel,  may  have  been  suQlcient  to 
create  in  the  minds  of  the  jury  a  suspicion 
that  the  slight  depression  was  due  to  some 
act  of  appellant  But,  at  most,  this  suspi- 
cion must  of  necessity  rest  upon  a  mere  in- 
ference, and  it  will  hardly  be  contended  that 
appellant's  conviction  should  be  upheld  if 
Bupiwrted  by  a  mere  inference  only,  in  the 
face  of  the  universally  acceepted  rule  that 
the  evidence  must  establish  appellant's  guilt 
beyond  a  reasonable  doubt  and  to  a  moral 
certainty.  If  there  was  a  second  blow  attrib- 
utable to  appellant,  it  is  lamentable  that 
there  was  no  competent  evidence  to  establish 
this  fact  We  imderstand  the  rule  to  be  that 
where  evidence  can  be  reconciled  either  with 
the  theory  of  innocence  or  of  guilt,  the  law 
requires  that  the  theory  of  innocence  be 
adopted. 

[2,  S]  If  appellant  was  attacked  by  de- 
ceased with  a  shovel  in  the  manner  as  tes- 
tified to  by  him,  he  was  clearly  Justified  in 
defending  himself,  and  the.  homicide  was 
justifiable,  upon  the  ground  that  he  had  a 
right  to  protect  his  life  or  to  avoid  receiving 
crreat  bodily  icjory  at  the  hands  of  deceased, 
provided  be  was  in  present  fear  and  used  no 


greater  force  than  was  necessary  In  view  of 
the  exigencies  of  the  situation  as  it  ap- 
peared to  him  as  a  reasonable  man. 

The  evidence  is  undisputed  that  the  de- 
ceased strode  one  blow,  which  appellant 
warded  off  with  his  shovel.  In  this  appel- 
lant is  corroborated  by  proof  of  the  indenta- 
tion left  upon  his  shoveL  -Appellant  further 
testified,  and  in  tlUs  he  is  uncontradicted, 
that  the  deceased  struck  a  se<>ond  blow, 
which  he  dodged,  and  was  in  the  act  of  strik- 
ing a  third  blow,  when  appellant  struck  the 
deceased,  causing  the  injuries  from  which 
he  died.  Appellant  stated  that  Just  as  he 
struck  the  deceased,  the  latter  "ducked  down 
and  a  little  forward  and  caught  the  blow  on 
the  right  side  of  the  head ;  that  he  aimed  to 
strike  him  on  the  arm."  There  is  no  evidence 
of  malice,  premeditation,  or  111  will  shown  to 
have  existed  in  the  mind  of  appellant  against 
the  deceased. 

From  the  whole  evidence,  we  think  It 
clearly  appears  that  the  killing  was  acci- 
dental and  not  IntentionaL  We  think  It  can 
be  fairly  said  that  the  undisputed  evidence 
in  this  case  is  entirely  consistent  with  the 
appellant's  Innocence,  and,  if  the  settled  rules 
of  law  uniformly  recognized  in  the  trial  of 
criminal  cases  are  to  be  applied,  it  becomes 
our  duty  to  so  declare  and  grant  appellant  a 
new  trlaL 

We  therefore  conclude  that  the  trial  court 
erred  In  refusing  to  grant  a  new. trial  in  this 
case.  From  what  has  been  said,  it  follows 
that  the  Judgment  must  be  reversed,  and  the 
cause  remanded ;  and  it  is  so  ordered. 

BICE,  a  J.,  concurs. 

DUNN,  J.  (concurring).  I  think  the  evi- 
dence in  this  case  Is  suflBdent  to  support  the 
verdict  but  concur  In  reversing  the  Judg- 
ment and  granting  a  new  trial,  solely  on  the 
ground  that  the  court  committed  reversible 
error  In  giving  instruction  No.  29,  which 
reads  as  follows: 

"The  court  instructs  the  jury  that  a  killing 
is  not  in  self-defense  if  the  defendant  having 
the  opportnnity  to  decline  farther  combat  in 
good  faith,  instead  continues  the  struggle  or 
follows  the  deceased  the  result  of  which  is 
homidde." 

Under  this  instruction  a  defendant  must 
first  in  good  faith  have  declined  further 
combat  before  be  can  successfully  plead  self- 
defense,  no  matter  how  savage,  dangerous, 
and  unprovoked  the  attack  by  his  antagonist 
This  is  not  In  harmony  with  the  law  of 
self-defense  in  homidde  cases  as  laid  down 
in  our  statute,  which  reads  as  follows  (0.  S. 
f  8219): 

"Homicide  is  also  justifiable  when  committed 
by  any  person  in  either  of  the  following  cases: 
•         *••••  • 

S.  When  committed  in  the  lawful  defense  of 
such  person,  or  of  a  wife  or  husband,  parent. 
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child,  master,  miBtress  or  servant  of  stich  por- 
Ron,  when  there  is  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony  or  to  do  some 
great  bodily  injury,  and  imminent  danger  of 
sudi  design  being  accomplished;  but  such  per- 
son, or  the  person  in  whose  behalf  the  defense 
was  made,  if  he  was  the  assailant  or  engaged 
in  mortal  (mutual)  combat,  must  really  and  in 
good  faith  have  endeavored  to  decline  any  fur- 
ther struggle  before  the  homidde  was  commit- 
ted.   •    •    •- 

I  find  nothing  in  the  other  Instructions 
given  that  could  possibly  have  cured  this  er- 
ror so  as  to  leav?  the  Jury  with  a  correct  un- 
derstanding of  the  taw  of  self-defenae,  and 
therefore  concur  In  reversing  tiie  Judgment 
and  granting  a  new  trlaL 


McOABTHX,  J.,  concurs  with  PUNN,  J. 
L.BB,  3„  took  no  part  In  the  opinion. 


(28  N.  M.  ISl) 

MoDONALO  «t  al.  V.  DE  WITT  vt  al. 
(No.  266Z) 

(Supreme  0>urt  of  New  Mexico.   June  1^ 
1922.) 

(B^UaUu  b«  <A«  Conrl.) 

Appeal  and  error  «=>l 01 9(1)— Findings  sup- 
ported by  snbstantlal  evidence  not  disturbed. 

Findings  supported  by  substantial  evidence 
will  not  be  disturbed  on  appeaL 

Appeal  from  District  Oourt,  Bernalillo 
CSounty;  Hldcey,  Judges 

Action  by  W.  W.  McDonald  and  another 
against  O.  H.  De  Witt  and  another.  Judg- 
ment for  plalntUfa,  and  defendants  appeal. 
Affirmed. 

W.  A.  Keleher,  of  Albuqueraue.  for  appel- 
lants. 

J.  A.  Miller,  of  Albuquerque,  for  appellees. 

BATNOLDS,  0.  3.  The  appellees,  W.  W. 
McDonald  and  J.  P.  Gill,  recovered  a  Judg- 
ment against  the  appellants,  C.  H.  Do  Witt 
and  Emma  B.  De  Witt,  In  the  trial,  court. 
In  the  sum  of  $500,  and  from  that  Judgment 
this  appeal  has  been  perfected. 

The  complaint  alleged  the  making  of  a 
broker's  contract  for  the  sale  of  a  ranch 
owned  by  Emma  B.  De  Witt  and  the  per- 
formance thereof  by  the  appellees.  The  ap- 
pellants' main  contention  is  based  upon  the 
alleged  Insufficiency  of  the  proof.  The  con- 
tention goes  to  the  proposition  that  the  evi- 


dence dladoses  that^  while  it  Is  tme  aervlees 
were  r^dered  by  the  AppeileBi  In  the  sale 
of  the  ranch,  yet  It  appears  that  such  serv- 
ices were  purely  gratuitous,  and  for  that  rea- 
son no  recovery  was  possible;  It  U  argued 
that  the  appellants  failed  to  prove  onploy- 
ment,  performance,  procuring  cause,  and 
amount  of  compensation.  It  would  serve 
no  useful  purpose  to  set  forth  the  evidence. 
It  la  sufficient  to  say  that  In  many  respects 
It  was  conflicting,  and  that  there  was  sub- 
stantial evidence  to  austaln  the  findings  of 
the  trial  court 

For  that  reascm  the  Judgment  wiU  be  af- 
firmed; and  it  is  so  ordered. 

PABKEB  and  DAVIS,  JJ.,  concnr. 


(»  N.  IL  lO 

HINDI  V.  DURAN  (DURAN,  Intervener). 
(No.  2701.) 

(Supreme  Court  of  New  Mexico.    July  1.  1922.) 

(BtUahui  by  lie  OowrU) 
Snflloleney  of  evidenoe. 

Eividence  examined,  and  fceld  to  sustain  find* 
ing  of  trial  court. 

Appeal  from  District  Cionrt,  Torrance  Omn- 
ty;  Ed  Mechem,  Judge. 

Action  by  William  Hindi  against  DIonlslo 
Duran,  in  which  Maria  S.  Duran  intervened. 
From  Judgment  dismissing  attachment,  the 
plaintiff  appeals.     Affirmed. 

Laughlln  &  Barker,  of  Santa  1%,  for  ap- 
pellant 
W.  P.  Harris,  of  Vaughn,  for  appellee. 

DAVIS,  J.  A  writ  of  attachment  was  is- 
sued In  this  case  based  upon  an  affidavit 
charging  that  the  defendant,  appellee  here, 
was  about  fraudulently  to  dispose  of  his 
property,  and  had  fraudulently  disposed  of 
his  effects,  so  as  to  hinder,  defraud,  and 
delay  his  creditors.  These  allegations  were 
denied  by  an  answer.  After  hearing  the  evi- 
dence the  court  entered  Judgment  dismissing 
the  attachment  This  appeal  was  then  tak- 
en, and  the  argument  is  made  here  that  the 
uncontradicted  proof  was  sufficient  to  sua- 
tain  the  allegations  of  the  attachment  affi- 
davit. We  have  reviewed  the  evidence  and 
agree  with  tlie  trial  court  that  it  was  not 
sufficient  The  Judgment  la  therefore  af- 
firmed;  and  it  is  so  ordered. 


RAYNOLDS,  G  J.,  and  PABKEB,  J, 
cnr. 
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STATE  ¥. 


HERRERA  et  al.    (No.  2651.) 


(Supreme    CJoort   of   New   Mexico.    April   11, 
1922.    Rebearlng  Denied  July  1.  1922.) 


(SyOabu*  In  tha  OonrtJ 
I.  Criminal  law  «=> 1 028— Errors  not  lavolvlDg 
fandameatal  righto  not  ravlewsd  whero  not 
called  to  attention  of  lower  court 
Where  fandamental  riglits  are  not  involred, 
this  court  win  not  review  errora  not  called  to 
the  attention  of  the  trial  court. 
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Appeal  from  District  CJoort,  Valencia 
County;    S.  R.  Ryan,  Judge. 

mnldad  Herrera,  Francisco  Vallejoa,  and 
Mateo  Chavez  were  convicted  of  perjury, 
and  Uiey  appeaL    Affirmed. 

Rodey  &  Bodey,  of  Albuquerque^  for  ap> 
pellants. 
A.  M.  Edwards,  Asst  Atty.  Gen.,  for  the 

State. 


2.  Perjary  «s>29(4)  —  Variance  held  lainia< 
terlal. 
Where  an  indictment  for  perjoiy  allegea 

that  it  was  committed  in  a  case  of  the  state 
against  three  defendants,  wtiile  the  proof  shows 
that  one  of  the  persons  named  was  not  a  de- 
fendant, the  variance  is  immaterial. 

8.  Perjary  «s>29  (4)— Variance  between  allega- 
tloB  of  Indictment  and  proof  Immaterlai  whart 
allegatloB  waa  surplnsnge. 
A  variance  between  an  allegation  of  the  in* 
dictment  and  the  proof  is  Immaterial  if  the  al- 
legation was  surplusage. 

(Adiitional  BvOahiu  (y  Editorial  Btaff.) 

4.  Indictment  and  Information  «s>l24(4)— In- 
dictment charging  three  persons  Jointly  with 
perjury  held  faulty. 

Indictment  diarging  three  persons  jointly 
with  perjury  by  givliv  false  testimony  held 
faulty,  since  perjury  is  an  individual  offense 
which  may  not  be  commited  by  several  persons 
together. 

5.  Criminal  law  «3> 1 032 (I)— That  Indictment 
was  faulty  In  Joining  three  defendants  Is  net 
avallaMs  on  appeal  where  not  raised  In  lower 
court. 

In  prosecution  of  three  defendants  for  per- 
jury, the  defendants  could  not  complain  on  ap- 
peal that  indictment  was  faulty  in  improperly 
Joining  the  three  defendants,  where  audi  ques- 
tion was  not  raised  in  the  lower  court 

6.'  Criminal  law  «s»l03S(2)— Fallnre  of  ooart 
to  give  Jury  form  of  verdict  finding  some  of 
defendants  guilty  and  others  not  guilty  held 
not  available  oa  appeal  In  abssnoe  of  objection 
In  trial  court. 
In  prosecution  of  three  defendants  for  per- 
jury, failure  of  court  to  give  jury  a  form  un- 
der which  a  verdict  of  guilty  as  to  one  or  more 
of  them  snd  not  guilty  as  to  the  others  might 
be  rendered,  although  jury  wos  instructed  that 
such  a  verdict  was  possible,  held  not  available 
on  appeal,  where  the  matter  was  not  called  to 
the  attention  of  the  lower  court. 

7.  Indictment    and    Information  «=» 1 67— Sur- 
plusage need  not  be  proved  except  where  It 
constitutes  a  part  of  description  of  offense. 
Ordinarily  surplus  matter  in  an  indictment 
need  not  be  proved,  but  may  be  disregarded, 
but  such  rule  does  not  apply  where  the  facts 
nnnecessarily  alleged  constitute  a  part  of  the 
description  of  the  offense. 


DAVIS,  J.  [4]  The  three  appellants  were 
jointly  indicted  for  perjury.  The  indictment 
charged  that  each  of  tbem  was  called  and 
sworn  aa  a  witness  and  each  gave  certain 
false  testimony.  All  three  were  convicted. 
They  now  object  to  the  indictment  and  as- 
sign aa  error  that  the  charges  against  them 
were  Improperly  Joined.  The  indictment 
amounted  to  tbree  separate  accusations,  one 
against  each  of  the  appellants.  Perjury  by 
Its  very  nature  is  an  individual  offense 
which  may  not  be  committed  by  several  per- 
sons together.  The  indictment  was  faulty 
In  charging  against  the  three  appellants  of- 
fenses committed  by  each  of  them  Indlvld- 
nally  and  In  which  the  others  did  .not  par- 
ticipate. But  no  objection  to  the  Joint  in- 
dictment or  the  Joint  trial  was  made  in  the 
lower  court  The  error  Is  raised  here  for 
the  first  time. 

The  record  Is  in  the  same  condition  as  to 
various  other  errors  which  are  assigned. 
The  court  gave  the  Jury  only  two  forms  of 
verdict  one  finding  all  three  defendants 
guilty,  and  the  other  finding  them  not  guilty, 
neglecting  to  furnish  a  form  under  which  a 
verdict  of  gruilty  as  to  one  or  more  of  them 
and  not  guilty  as  to  the  others  might  be  re- 
turned, although  the  court  instructed  that 
such  a  verdict  was  possible.  Appellants  al- 
so argue  that  the  indictment  did  not  suffi- 
ciently allege  the  materiality  of  the  testi- 
mony upon  which  the  perjury  was  assigned, 
nor  was  its  materiality  proved  on  the  trial. 
But  neither  by  motion  in  arrest  of  Judgment 
for  a  directed  verdict  for  a  new  trial,  nor  in 
any  other  manner  did  appellants  call  to' the 
attention  of  the  trial  court  any  of  these  mat- 
ters of  which  they  now  complain. 

[1,S,  6]  These  phases  of  the  case,  there- 
fore, fall  fairly  within  the  rule  of  State  v. 
Garcia,  19  N.  M.  414,  143  Pac.  1012,  holding 
that  this  court  will  not  consider  errors  not 
called  to  the  attention  of  the  trial  court.  As 
pointed  out  In  the  opinion  upon  the  rehear- 
ing of  that  case,  an  exception  exists  wheif 
some  fundamental  right  has  been  Invaded  to 
the  extent  that  plain  injustice  has  been  done. 
The  errors  complained  of  here  are  not  of 
the  class  covered  by  this  exception. 

The  same  observations  in  a  more  limited 
degree  apply  to  another  assignment  of  error. 
Proof  of  the  statements  made  by  appellants 
upon  which  the  perjury  was  assigned  was 
made  by  the  stenographer  who   took   their 
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testimony  on  the  trial  in  which  the  alleged 
perjury  occurred.  He  read  their  evidence 
from  his  stenographic  notes.  The  important 
testimony  was  tliat  given  by  appellants  as 
to  the  brand  of  certain  cattlA.  It  appears 
from  the  testimony  of  the  stenographer  that 
appellant  Trinidad  Herrera  did  not  describe 
the  brand  verbally,  but  drew  It  on  a  paper 
which  was  then  Introduced  on  the  original 
trial  as  Exhibit  A.  When  the  stenographer 
had  finished  the  reading  of  the  stenographic 
notes,  counsel  for  the  state  offered  the  notes 
themselves  in  evidence.  The  attorney  for 
appellants  then  asked  to  have  Exhibit  A  in- 
troduced as  a  part  of  them.  This  exhibit 
was  not  then  available,  and  the  court  said 
that  the  notes  might  be  admitted  and  the 
documentary  evidence  produced  later.  The 
attorney  for  appellant  then  asked,  "The 
court  holds  then  that  these  exliibits  do  not 
have  to  be  produced  at  this  time,"  to  which 
the  court  replied  in  the  affirmative.  Appel- 
lants then  excepted.  There  was  no  error  in 
this  ruling.  The  notes  without  the  exhil>- 
its  were  admissible  for  what  they  were 
worth,  which  was  probably  very  little,  since 
they  were  in  stenographic  form,  and  had  al- 
ready been  read  to  the  Jury.  Failure  to  of- 
fer the  exhibit  did  not  affect  the  admissibil- 
ity of  the  notes,  and  the  court  was  within  Its 
rights  in  allowing  the  notes  In  evidence  and 
postponing  the  introduction  of  the  exhibit. 
The  failure  to  produce  it  was  never  raised 
again  in  any  form.  There  was  no  sugges- 
tion that  the  case  of  the  state  was  Incom- 
plete without  It,  nor  did  the  court  finally 
rule  upon  its  necessity.  The  matter  Is  there- 
fore not  available  as  error  be;-e. 

[2]  The  indictment  alleged  that  the  case 
In  which  the  perjury  was  committed  was 
"cause  No.  1176,  entitled  State  of  New  Mex- 
ico V.  Nicolas  Mares,  Trinidad  Herrera,  and 
Manuel  Cheeles,  upon  the  criminal  docket  of 
the  district  court  •  *  *  sitting  within 
and  for  the  county  of  Valencia."  The  proof 
was  that  Trinidad  Herrera  was  not  a  de- 
fendant in  that  case,  so  that  the  true  title 
should  have  been  the  state  against  the  oth- 
er two  parties  only.  This  variance  was 
claimed  In  the  trial  court  as  fatal,  and  the 
refusal  of  that  court  to  sustain  this  conten- 
tion is  alleged  as  error  here.  We  think  the 
variance  was  immaterial.  The  case  was  suf- 
ficiently Identified  by  stating  the  court  ill 
which  it  was  pending,  giving  its  number  up- 
on the  docket,  and  correctly  stating  the 
names  of  the  plaintiff  and  the  two  defend- 
ants. Appellant  could  not  have  been  misled 
as  to  the  proceeding  intended,  and  the  Judg- 
ment in  the  present  case  could  be  availed  of  as 
a  bar  to  a  second  proceeding.  In  State  v. 
Lucero,  20  N.  M.  65,  146  Pac.  407,  in  sustain- 
ing an  Indictment  attacted  by  demurrer, 
this  court  said: 

"The  tendency  of  courts  in  modem  times  is 
to  brash  aside  technicalities  in  pleading,  and 
to  uphold  indictments  where  the  facts  are  al- 


leged with  sufficient  certainty  to  apprise  the 
accused  of  the  specific  charge  wliich  be  is  call- 
ed npon  to  meet,  and  to  enable  him  to  plead 
the  judgment  in  bar  of  a  second  proBecation 
for  the  same  offense." 

The  docket  number  distinguishes  the  case 
Intended  in  this  Indictment  beyond  the  pos- 
sibility of  a  mistake  and  makes  unnecessary 
a  consideration  of  such  cases  as  Walker  ▼. 
State,  96  Ala.  63,  11  South.  401,  People  ▼. 
Straussman,  112  CaL  683,  46  Pac.  4,  and  Wil- 
son V.  State,  115  Ga.  206.  41  8.  E.  696,  00 
Am.  St  Rep.  104,  In  wbldi  minor  variances 
between  the  description  of  the  case  as  al- 
leged and  proved  were  held  fatal,  but  In 
which  the  identity  of  the  cases  Intended 
were  not  as  definitely  fixed  as  here. 

[3]  But  one  assignment  of  error  remains 
for  discussion.  The  indictment  alleged  that 
the  appellants  testified  that  certain  cattle 
bore  the  brand  [hi ),  whereas  in  truth  and  in 
fact  the  cattle  did  not  bear  said  brand.  If 
the  drawer  of  the  indictment  had  l>een  sat- 
isfied with  thus  negativing  the  truth  of  the 
alleged  false  testimony,  it  would  have  lieen 
suflBdent,  and  no  question  concerning  It 
would  have  arisen.  But  the  indictment  went 
further,  and,  in  addition  to  negativing  the 
truth  of  the  statements,  alleged  that  the 
brand  actually  on  the  cattle  was  M  Q— . 
Upon  the  trial  of  the  case  there  was  proof 
that  the  cattle  did  not  bear  the  [j3~I  brand, 
but  there  was  no  proof  that  they  were  brand- 
ed M  O— .  To  the  contrai'y,  the  evidence  In 
the  perjury  case  showed  that  the  cattle  bord 
the  brand  MQ.  This  was  claimed  in  the 
lower  court,  and  asserted  here,  as  a  fatal 
variance.  That  it  is  a  variance  between  thn 
indictment  and  the  proof  cannot  be  doubted, 
for  there  is  a  material  difference  in  the  two 
brands.  The  question  is  as  to  whether  tta«> 
variance  is  fatal  to  the  verdict.  The  alleg- 
ing of  the  correct  brand  after  negativing  the 
truth  of  the  testimony  as  to  the  brand  stat- 
ed was  unnecessary  and  surtdusagru 

[7]  The  ordinary  rule  is  that  surplus  mat- 
ter in  an  Indictment  need  not  be  proved,  but 
may  be  disregarded.  An  exception  to  the 
rule  exists  where  the  facta  unnecessarily  al- 
leged constitute  a  part  of  the  description  of 
the  offense.  We  do  not  think  that  the  charge 
as  to  the  brand  actually  on  the  cattle  was 
descriptive  of  the  perjury.  The  perjury  con- 
sisted in  swearing  tliat  the  cattle  were 
branded  |  N  |,  when  in  truth  they  were  not  so 
branded,  and  the  perjury  was  complete  with- 
out reference  to  what  brand  they  did  in  far:t 
bear  and  irrespective  of  whether  they  were 
branded  at  all.  The  real  brand  in  no  way  en- 
tered into  the  essentials  of  the  offense.  Proof 
of  the  falsity  of  the  testimony  was  sufficient- 
ly made  when  It  was  shown  that  the  cattle 
did  not  bear  the  brand  testified  to.  While 
there  is  no  doubt  as  to  a  variance  between 
this  unnecessary  allegation  in  the  indict* 
ment  and  the  proof  of  the  case,  It  was  not 
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upon  a  matter  material  to  the  prosecntlon, 
nor  Is  it  fatal  to  the  conviction. 
Joyce  on  Indictments,  {  263,  states: 

"It  is  a  general  rule  that  an  indictment  will 
not  be  Titiated  by  matter  which  la  mere  sur- 
plusage, and  that  sndi  matter  need  not  be 
proved." 

A  case  illnstratlTe  of  the  rule  Is  Hall  t. 
State,  120  Ind.  153,  22  N.  E.  117.  It  was  a 
prosecution  for  disturbing  a  rell^ous  meet- 
ing, and  the  information  unnecessarily  al- 
leged the  names  of  the  persons  disturbed. 
There  was  a  failure  of  proof  in  this  regard. 
The  court  said: 

"Where  unnecessary  descrlptiTe  matter  is 
mingled  with  matter  of  essential  description, 
the  whole  must  be  proved  as  laid,  bat  'the  lim- 
it of  the  doctrioe  is  that,  If  the  entire  aver- 
ment whereof  the  descriptive  matter  is  a  part 
is  surplusage,  it  may  be  rejected,  and  the  de- 
scriptive matter  falls  with  it  and  need  not  be 
proved.'  *  •  •  The  information  in  the  pres- 
ent case  was  complete  without  the  allegation 
that  the  appellant's  conduct  was  to  the  disturb- 
ance of  certain  persons  named;  and  within  the 
rule  above  stated,  since  the  matter  of  descrip- 
tion was  merely  surplusage,  it  was  not  neces- 
sary to  prove  it  as  laid." 


The  Judgment  Is  therefore  alBrmed; 
it  Is  so  ordered. 


and 


RAYNOLDS,  O.  J., 
cur. 


and  PARKER,  J.,  con- 


(24  Ariz.  230) 

MOSHEFt  V.  CITY  OF  PHCNIX. 

(No.  2053.) 

(Supreme  Court  of  Arizona.    July  29,  1922.) 

Municipal  corporations  €=a297 (2)— Commission 
cannot  order  improvement  within  six  months 
from  date  of  sufficient  protest,  though  eaough 
signers  withdraw  to  leave  majority  of  prop* 
arty  owners  In  favor  of  improvement. 
Under  ^iv.  Code  1913,  par.  1957,  as  amend- 
ed by  Laws  1917,  c.  52,  {  2,  providing  that  a 
protest  against  a  street  improvement  by  the 
owners  of  a  majority  of  the  property  will  bar 
further  proceedings  for  six  months  unless  the 
owners  of  one-half  or  more  of  the   frontage 
meanwtdle  petition  that  the  work  be  done,  a 
sufficient  protest  cannot  be  changed  by  with- 
drawals of  signers  so  as  to  confer  jurisdiction 
to  order  the  work  done  within  such  time  by 
numbering  those  withdrawing  among  those  fa- 
voring the  improvement,  whether  the  protests 
be  filed  together  or  separately. 

Appeal  from  Superior  (Tourt,  Maricopa 
County;  F.  H.  Lyman,  Judge. 

Application  by  Battle  L.  Mosher  tor  a  writ 
of  certiorari  to  the  City  of  Phcenix.  From 
an  order  quashing  the  writ,  petitioner  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  petitioner. 


J.  B.  Woodward,  of  Phoenix,  for  appellant 
R.  W.  Kramer,   aty  Atty.,   and   Kibbey, 

Bennett,  Gust  &  Smith,  all  of  Phoenix,  tix 

BLppellee. 

McAIJSTER,  J.  The  commission  of  the 
dty  of  Phoenix  passed  a  resolution  of  inten- 
tion on  May  26,  1921,  to  pave  a  portion  of 
Culver  street  in  that  city,  to  wit,  the  section 
between  the  east  line  of  Ontral  avenue  and 
the  west  line  of  Twelfth  street,  and  Immedi- 
ately thereafter  gave  the  required  notice  of 
its  contemplated  action.  According  to  the 
resolution  the  total  frontage  on  this  portion 
of  Culver  street  was  9,152.67  feet,  but  in  the 
opinion  of  the  commission  that  improvement 
was  of  more  than  local  or  ordinary  public 
benefit,  so  it  created  an  adjacent  assessmoit 
district  containing  6,642  feet,  in  order  that 
it  might  bear  a  part  of  the  costs  and  ex- 
penses of  the  work,  which  made  a  total 
frontage  of  14,694.57  feet.  A  protest  against 
the  proposed  Improvement,  signed  by  "own- 
ers of  property  fronting  on  East  Culver 
street,  and  In  the  assessment  district  adja- 
cent thereto,"  representing  on  its  face  7,9(^.- 
62  feet,  was  filed  In  the  ofllce  of  the  city 
derk  of  Phoenix  on  June  20,  1921,  but  on  the 
same  day  written  withdrawals  from  it  to 
the  extent  of  758.78  feet  were  also  filed,  and 
on  June  29th  following  the  dty  commission, 
finding  that  the  protest  after  deducting  the 
withdrawals  represented  less  than  one-half 
of  the  frontage  involved,  to  wit,  7,150.84  feet 
or  48.66  per  cent  ordered  that  the  improve- 
ment proceed.  Thereupon,  or  after  some 
other  proceedings  Immaterial  to  the  Issue  in- 
volved, appellant,  Hattie  L.  Mosher,  filed  a 
petition  In  the  superior  court  of  Maricopa 
county,  praying  for  the  issuance  of  a  writ 
of  certiorari  directed  to  the  city  of  Phoenix 
and  the  commission  of  the  dty  of  Phcenix, 
ordering  the  return  to  that  court  of  all  rec- 
ords and  proceedings  relative  to  the  propos- 
ed paving  of  Culver  street  An  order  to 
show  cause  why  the  writ  should  not  be 
granted  was  issued,  and  a  full  hearing  there- 
after had,  which  resulted  In  an  order  quash- 
ing the  writ  It  is  from  this  order  that  the 
petitioner  appeals. 

It  is  conceded  that  if  the  withdrawals 
were  not  properly  allowed  the  protest  was 
suffident  to  prevent  further  action  by  the 
commission,  since,  as  filed,  it  contained  a 
majority  of  the  property  fronting  on  the  im- 
provement and  In  the  assessment  district; 
hence  the  only  question  presented  is  whether 
signers  of  a  protest  may  withdraw  from  it 
during  the  time  allowed  owners  to  object 
and  be  counted  in  favor  of  the  Improvement. 
It  is  the  contoition  of  appellant  that  they 
cannot  because  a  proper  protest,  when  filed^ 
deprives  the  commission  of  Jurisdiction  to 
proceed  further  in  the  matter,  while  appellee 
contends  that  they  can,  since  the  Jurisdic- 
tion of  the  commission  depends  entirely  upon 
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the  action  of  tt»  property  owners  tbem- 
selves,  as  that  Is  disclosed  from  the  records 
in  the  office  of  the  city  clerk  at  the  dose  of 
the  protest  period.  The  correctness  of  these 
contentions  mast  be  determined  by  para- 
graph 1967,  Revised  Statutes  of  Arizona  1013 
<C1t.  Code),  and  amendments  thereto  as  they 
appear  In  chapter  62,  Session  Laws  of  1917, 
under  which  this  part  of  the  proceedings 
was  bad.  It  reads,  so  tar  as  pertinent  to 
this  inquiry,  as  follows: 

"1967.  The  owners  of  a  majority  of  the 
frootase  of  the  property  fronting  on  said  pro- 
posed improvement,  or  when  the  cost  of  said 
improvement  has  been  made  chargeable  npon 
a  district,  then  the  owners  of  a  majority  of 
the  frontage  of  property  fronting  npon  the  pro- 
posed improvement,  together  with  the  owners 
of  a  majority  of  the  frontage  of  property  front- 
ing upon  the  streets  or  parts  of  streets  con- 
tained within  the  limits  of  said  assessment  dis- 
trict may  make  a  written  protest  against  said 
improvement  within  fifteen  days  after  the  date 
of  the  last  pnblication  of  the  resolution  of  in- 
tention, or  within  fifteen  days  after  the  comple- 
tion of  the  posting  of  notices  of  the  proposed 
improvement  by  the  superintendent  of  streets 
if  such  date  he  subsequent  to  the  day  of  said 
last  publication.  Such  protest  shall  be  filed 
with  the  dty  derk  or  other  oflScer  ezerdsinK 
like  o£Sdal  functions,  who  shall  indorse  there- 
on the  date  of  thdr  reception  by  him,  and  such 
objections  so  delivered  and  indorsed  shall  be  a 
bar  to  any  further  proceedings  in  relation  to 
the  making  of  said  improvement  for  a  period  of 
sis  months  from  the  date  such  objections  are 
filed  unless  the  owners  of  one-half  or  more  of 
the  frontage  as  aforesaid  shall  meanwhile  peti- 
tion for  the  said  work  to  b«  done.  •  •  • 
When  no  protests  against  such  work  or  no 
objections  as  to  the  extent  of  the  proposed  as- 
sessment district  have  been  filed  within  the 
time  above  spedfied,  or  when  a  protest  shall 
have  been  filed  and  it  is  found  by  said  legisla- 
tive body  to  be  insuffident,  or  when  the  objec- 
tions to  the  extent  of  the  proposed  district 
shall'  have  been  heard,  and  shall  have  been  de- 
nied, immediately  thereupon  the  said  legislative 
body  shall  have  jurisdiction  to  order  the  pro- 
posed improvements.  Dpon  acquiring  jurisdic- 
tion, the  said  legislative  body  may  by  resolu- 
tion order  the  improvement  described  in  the 
resolution  of  intention  to  be  done." 

The  commission  of  the  dty  of  Phasniz  is 
Invested  by  a  preceding  section  with  juris- 
diction to  order  paved  or  otherwise  improv- 
ed, in  the  manner  provided,  its  streets,  and 
whenever  in  its  judgment  the  pablic  interest 
or  convenience  requires  that  an  improvement 
of  this  character  be  made,  it  Is  authorized 
and  empowered  to  initiate  proceedings  look- 
ing to  that  end,  and.  It  not  thereafter  pre- 
vented by  the  protest  of  the  required  per- 
centage of  the  property  owners  concerned, 
to  order  the  work  done.  Such  an  undertak- 
ing Is  carried  out  by  the  commission's  first 
passing  a  resolution  of  Intention  in  which 
the  work  to  be  done  Is  described,  then  giv- 
ing the  required  notice  of  its  Intended  ac- 
tion, and,  after  the  expiration  of  the  pre- 


scribed 16  days,  directing  that  the  other 
necessary  steps  be  taken,  if  there  be  not  filed 
within  that  time  a  protest  signed  by  the 
owners  of  a  majority  of  the  property  front- 
ing on  the  improvement  proposed,  and  In  the 
adjacent  assessment  district  If  there  be  one ; 
but  if  a  protest  of  this  kind  be  filed,  "sadi 
objections  to  deUverei  and  indor$ei  shall  ft« 
a  iar  to  any  further  proceedings  in  relation 
to  the  making  of  said  Improvement  for  a  pe- 
riod of  six  months,"  unless  in  the  meanwhile 
the  owners  of  one-half  or  more  ot  the  front- 
age involved  petition  that  the  work  be  d<«e> 
and  there  Is  no  dalm  that  sudi  a  petitioin 
was  filed  In  this  instance.  Tlie  mere  deliv- 
ery of  sudi  objections  to  the  dty  derk  with- 
in the  prescribed  16  days  and  the  Indorse- 
ment thereon  by  him  of  the  date  he  received 
them  constitute  under  this  statute  a  com- 
plete bar  to  any  further  work  under  that 
resolutiim  of  Intention,  except  in  the  instance 
mentioned,  and  to  say  that  their  delivery 
and  indm^ment  shall  be  a  bar  to  further 
proceedings  for  six  months  Is  to  state  as  ef- 
fectively as  language  will  iwrmlt  that  the 
filing  of  the  protest  becomes  an  Insurmount- 
able obstacle  to  farther  action  during  that 
time.  Necessarily  then  a  sufficient  protest 
(^erates  as  a  bar  from  the  day  it  is  filed, 
and.  Inasmuch  as  its  delivery  and  indorse- 
ment alone  accomplish  the  purpose  ot  Its 
signers,  its  condition,  when  filed,  must  re- 
main unchanged  and  determine  Its  saSt- 
dency. 

The  filing  of  sndi  a  protest  bdng  a  bar  to 
further  action  "in  relation  to  the  making  of 
said  Improvemmt,"  It  follows  that  jurisdic- 
tion to  order  the  work  done,  or  the  possibil- 
ity of  acquiring  It,  Is  also  defeated,  because 
the  statute  does  not  confer  on  any  tribonal 
the  right  and  power  to  order  done  a  thing 
which  it  in  express  language  prohibits  from 
being  done.  Appdiant's  contention,  there- 
fore, that  a  suffldent  protest  when  filed  can- 
not be  changed  or  modified  by  withdrawals 
from  it  is  sustained  by  the  statute,  and  this 
is  true  whether  the  protests  be  filed  together 
or  separately,  for  the  moment  the  owners  of 
a  majority  of  the  frontage  file  objections  to 
the  improvement  that  entire  proceeding,  ex- 
cept It  be  the  right  to  ascertain  after  the 
close  of  the  16-day  period  that  the  protest 
Is  sufficient,  is  foreclosed.  The  protest  in 
this  case  being  admittedly  sufficient  when 
filed  on  June  20,  1921,  the  withdrawal  from 
it  after  that  time  of  a  frontage  of  758.78  feet 
should  not  have  been  allowed.  The  owners 
of  this  property,  together  with  the  remainder 
of  the  protestants,  by  filing  thdr  objectltms 
defeated  any  possibility  of  complete  and  full 
jurisdiction's  attaching,  and  no  act  of  thdrs 
during  the  six  montlis  following,  after  they 
had  aided  in  the  accomplishment  ot  this  re- 
sult, wonld  enable  them  to  be  numbered 
among  those  favoring  the  improvement,  un- 
less it  be  that  during  this  time  they  join 
with  a  number  of  other  owners  ot  frontage 
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In  petitioning  fbat  the  Improvement  be 
made;  it  being  required  of  course  that  the 
total  signers  on  sndi  a  petition  own  one-half 
or  more  of  the  frontage  involved. 
It  is  the  ccmtention  at  appellee  that  the 
/Leglslatare  conferred  upon  the  property 
owners,  who  raider  the  law  must  pay  for  the 
improvement,  the  right  and  power  to  say 
whether  it  should  be  made,  and  that  conse- 
quently the  statute  should  be  so  construed 
as  to  allow  them  the  full  period  of  protest 
In  which  to  decide  if  they  want  it  If  pro- 
tests against  it  may  be  filed  up  to  the  end  of 
this  time,  there  is,  it  is  contended,  no  reason 
why  those  who  have  protested  may  not 
change  their  minds,  withdraw  therefrom 
within  the  time  allowed  for  objecting,  and 
be  counted  as  favoring  the  improvement, 
thoui^  it  is  not  claimed  that  the  statute  spe- 
dflcally  authorizes  such  withdrawals.  In 
substantiation  of  this  position  reliance  is 
had  prln<dpally  on  two  cases — City  of  Seda- 
lia  ex  rel.  v.  Montgomery  et  aL,  227  Mo.  1, 
88  S.  W.  1014,  127  S.  W.  BO,  and  Hawley  v. 
City  of  Butte,  63  Mont.  411,  164  Paa  805. 
In  neither  of  these  states,  however,  is  the 
law  relative  to  the  power  of  the  city  council 
to  improve  the  streets  of  the  city  similar  to 
that  of  this  state,  but  In  both  the  jurisdic- 
tion conferred  on  that  body  is  merely  condi- 
tional, that  Is,  held  In  abeyance  or  suspend- 
ed until  the  end  of  the  protest  period,  irre- 
spective of  whether  the  protest-  Is  sufficient 
or  insufficient  at  the  time  of  filing,  when  It 
is  determiaed  whether  it  shall  attach.  And, 
they  hold,  if  the  city  council  had  be«i  given 
fuU  Jurisdiction  to  order  the  improvement 
subject  only  to  annulment  by  the  owners  of 
a  majority  of  the  frontage,  the  filing  by  the- 
latter  of  a  sufficient  protest  would  defeat  it, 
and  it  could  not  be  reconferred  by  withdraw- 
als from  the  protest.  Where,  however,  ju- 
risdiction Is  in  abeyance  until  the  dose  of 
the  protest  period,  there  is  none  to  annul 
previous  to  that  time,  and  property  owners 
are  free  either  to  oppose  or  favor  the  im- 
provement If  they  have  opposed  it  by  pro- 
testing, they  may  favor  it  by  withdrawing 
from  the  protest  for  the  general  doctrine  Is 
that  a  protestant  may  withdraw  from  the 
protest  and  be  counted  in  favor  of  the  im- 
provement up  to  the  end  of  the  protest  pe- 
riod. Uttell  et  al.  v.  Board  of  Supervisors 
of  Vermilion  County,  198  111.  205,  65  N.  B. 
78;  Armstrong  et  al.  v.  Ogden  City  et  al., 
12  Utah,  476,  43  Pac  119;  Thorn  v.  SUver, 
174  Ind.  504,  89  N.  B.  943,  92  N.  R  161; 
Bodgers  v.  City  of  Ottawa,  83  Kan.  176,  109 
Pac.  765,  and  cases  cited  above.  In  para- 
graph 1957,  above,  however.  Jurisdiction  to 
order  the  Improvement  is  held  in  abeyance 
until  the  end  of  the  protest  period  only  when 
no  protest  at  all,  or  an  Insufficient  one,  has 
been  filed,  while  from  the  time  a  protest 
signed  by  the  owners  of  a  majority  of  the 
frontage  Is  delivered  to  the  dty  clerk  and 


Indorsed  by  him  with  the  hoar  he  received 
it  the  entire  proceeding  is  barred  for  a  pe- 
riod of  six  months,  unless  a  proper  petition 
is  filed  within  that  time,  and  necessarily 
there  can  be  no  Jurisdiction  to  do  what  the 
statute  bars. 

The  judgment  is  reversed,  and  the  case  re- 
manded, with  directions  to  enter  Judgment 
for  appellant 

BOSS,  a  J„  and  FLANIGAN,  J.,  concur. 


(24  Arlx.  20T) 
KJERSCHOW  et  al.  V.  DAGG8.  (No.  1979.) 
(Supreme  Court  of  Arisona;    June  28,  1922.) 

1.  Principal  and  agent  «s»l89(l)  — General 
allegation  of  agency  la  sufficient  without 
averring  that  the  agent  had  autborlty. 

Where  an  agency  is  alleged,  a  general  alle- 
gation is  suffident  without  averring  that  the 
agent  bad  anthority  to  act  in  the  premises;  that 
being  regarded  as  an  averment  of  a  condnsion 
of  law  or  an  annecessary  repetition. 

2.  Brokers  «=943(2)«^Authorlty  to  sign  con< 
tract  authorizing  or  employing  a  broker  to 
purchase  or  sell  may  be  verbal. 

Under  Civ.  Code  1913,  par.  8272,  subd.  7, 
providing  that  no  party  shall  be  sned  on  an 
agreement  authorizing  or  employing  an  agent 
or  broker  to  purchase  or  sell  real  estate, 
mines,  etc,  unless  signed  by  him  "or  by  some 
person  by  him  thereunto  lawfully  authorized," 
does  not  mean  that  the  person  authorized  must 
have  been  authorized  in  writing,  and  he  may  be 
verbally  authorized,  though  to  execute  the  con- 
veyance he  must  have  been  authorized  in 
writing. 

3.  Evidence  «=> 1 29 (I)  — Evidence  as  to  oth- 
er  transactions  and  statements  In  connection 
therewith  held  admissible  on  Issue  as  to 
whether  party  was  acting  for  copartners  In 
employing  real  estate  agent. 

On  the  issue  whether  O.,'  in  employing 
plaintiff  to  render  services  in  connection  with 
the  acquisition  of  lands,  was  acting  as  agent 
for  defendants  as  partners  with  him,  evidence 
of  the  course  of  conduct  pursued  by  defend- 
ants and  O.  in  finding  and  purchasing  otlier 
properties,  and  that,  In  discussing  proposed 
purchases,  one  of  the  defendants  made  state- 
ments indicating  that  they  and  G.  were  part- 
ners in  acquiring  properties,  and  intended  to 
continue  such  relation,  and  that  one  sent  to 
Arizona  by  such  defendant  to  assist  in  getting 
certain  options  investigated  the  property  in 
controversy,  accompanied  by  plaintiff,  heid  ad- 
missible as  tending  to  establish  a  continuing 
agency. 

4.  Appeal  and  error  «=> 1 002— Verdict  on  con- 
flicting evidence  substantially  supported  must 
stand. 

Where  the  facts  are  complicated  and  the 
testimony  conflicting  to  the  point  of  irrecon- 
dlability,  the  duty  of  passing  thereon,  if  left 
to  the  jury,  ought  to  be  respected  by  the  courts, 
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and  their  rerdiet  upheld  wliere  fovnd  to  be 
substantUtUy  aupported. 

8.  Appeal   and    error   «s>l005(2)—Rullag    of 

Jattge  denying  new  trial  held  entitled  to  some 

oonaldoraflon  aa  to  suffldency  of  evidence. 

Where  a  trial  judge  not  only  beard  the 

evidence,  bat  passed  upon  its  suffidencr  on  a 

motion  for  new  trial,  and  he,  like  the  Jory, 

had    first-hand   opportunity    to   judge    of   the 

worth  and  weight  of  testimony,  his  ruling  on 

the  motion  is  entitled  to  some  consideration. 

6.  Trial  9=3333— Verdict  for  recovery  of  mon- 
ey not  stating  amount  Is  snfflclent  basis  for 
Judgment  where  pleadings  and  evidence  point 
unerringly  to  the  amount 

The  provision  of  Civ.  Code  1918,  par.  644, 
that,  when  a  verdict  for  recovery  of  money  is 
foand  for  plaintiff  or  for  defendant  on  a  coun- 
terclaim, the  jury  shall  find  the  amount,  is 
for  the'  purpose  of  making  the  verdict  certain 
and  definite,  and,  while  it  is  best  to  write  into 
the  verdict  the  amount  of  the  money  recovery 
decided  by  the  jury,  yet,  when  it  finds  the  issue 
generally  for  plaintiff,  and  the  pleadings  and 
evidence  nnerringly  point  to  the  amount  that 
ought  to  have  been  written  into  the  verdict, 
it  is  a  snfficient  basis  for  the  judgment. 

7.  Trial  9=3340(5)— Pleadings  and  ewidenoe 
held  to  warrant  Judgment  on  money  verdict 
for  amount  to  be  determined  by  arithmetical 
eaiculation. 

Where  a  verdict  for  recovery  of  money  for 
services  due  upon  a  written  contract  did  not 
state  the  amount,  evidence  and  pleadings  held 
such  that  the  verdict  could  be  made  certain  and 
definite  by  the  process  of  arithmetical  calcula- 
tion, so  that  it  was  proper  for  the  court  to 
make  such  calculation  and  render  judgment  on 
the  verdict  in  the  amount  found. 

It.  Appeal  and  error  9=3883— Defendant  should 

not  be  permitted  to  question  form  of  verdict 

where  form  should  be  held   to   have   been 

stipulated,  eopeclally  when  defect  la  merely 

technical. 

Where  the  court  submitted  two  forms  of 

verdict  and  stated,  "These  two  forms  are  as 

eonnsd  for  plaintiff  desired  them  to  be,  and 

I  beUeve  counsel  for  defendant  desired,  so  I 

think  it  is  understood,  is  it  not,  gentlemen?" 

no  objection  having  been  made,  the  defendants 

should  be  held  to  have  stipulated  the  form  of 

verdict  returned  by  the  jury,  and  should  not 

be  allowed  to  question  the  deficiency,  especially 

where  the  defect  is  merely  technical. 

Appeal  from  Superior  Court,  Maricopa 
Cotinty;    R.  O.  Stanford,  Judge. 

Action  by  Hugh  R.  Dagga  against  H.  KJer- 
acbow  and  others.  Judgment  for  plalntUT, 
and  from  an  order  overruling  a  motion  for 
new  trial  and  from  the  Judgment,  defendants 
aiq>eal.    Affirmed. 

R.  E.  Sloan,  0.  R.  Holton,  and  Grelg  Scott, 
all  of  PhoBnlx,  for  appellants. 

ilayes,  Laney  &  Allee,  of  Phcenlz,  for  ap- 
pellee. 


ROSS.  C.  J.  This  to  an  action  by  Hugli 
R.  Daggs  against  Vic  Hanny,  as  administra- 
tor of  the  estate  of  John  Christy,  deceased, 
H.  KJerschow  and  Birger  Lie,  for  a  l>alance 
of  $11,668.67  alleged  to  be  due  him  upon  a 
written  contract  for  nerrices  in  necuring  from 
the  Gila  Land  &  Cattle  Company,  a  corpora^ 
tlon,  an  agreement  to  sell  and  convey  to  said 
Christy  4,280  acres  of  land  situated  in  Mari- 
copa county  and  owned  by  the  said  corpora- 
tion. The  contract  which  la  the  foundation 
of  plaintUTs  action  was  dated  January  21. 
1920.  On  its  face  it  was  between  Christy 
and  plaintiff,  and  by  its  terms  Christy  obli- 
gated himself  to  pay  Daggs  $5  per  acre  if 
he  would  secure  from  the  Gila  Land  &  Cattle 
Company  an  agreement  to  sell  and  convey  to 
him  said  4,280  acres  at  $35  per  acre;  It  is 
not  questioned  that  plaintiff  performed  his 
part  of  the  contract  and  earned  his  commis- 
sions. Christy  died  in  April,  1920.  The  ad- 
ministrator of  his  estate  did  not  contest 
plalntifTs  claim,  but  admitted  the  liability. 
The  other  defendants,  KJerschow  and  Lie, 
against  whom  Judgment  was  also  entered, 
contested  plaintiff's  claim  against  them  upon 
grounds  that  will  be  hereafter  stated.  The 
theory  upon  which  the  plaintiff  bases  his 
claim  of  liability  against  KJerschow  and  Lie 
is  that  Christy,  in  entering  Into  the  agree- 
ment to  pay  plaintiff  commissions  for  his 
services  in  procuring  a  contract  of  sale  from 
the  Gila  Land  &  Cattle  Company,  was  acting 
not  only  in  his  own  behalf,  but  as  the  agent 
and  representative  of  said  defendants,  the  al- 
legations of  the  complaint  in  that  regard  be- 
ing as  follows: 

•  "^bat  on  the  21st  day  of  January,  1920,  the 
plaintiff  entered  into  an  agreement  in  writing 
with  John  Christy,  acting  for  himself  and  as 
the  agent  and  representative  of  the  defendants 
H.  KJerschow  and  Birger  Lie,  whereby  the 
plaintiff  agreed  to  procure  from  the  Gila  Land 
&  Cattle  Company,  a  corporation,  a  contract 
and  agreement  to  sell  and  convey  to  the  said 
Christy  the  said  company's  real  estate  and 
lands  situate  in  the  county  of  Maricopa,  state 
of  Arizona,  comprising  4,208  acres,  for  a  con- 
sideration and  purchase  price  to  be  paid  to 
said  company  of  $35  per  acre,  or  a  total  con- 
sideration to  be  paid  to  said  company  of  $149,- 
800,  said  purchase  price  to  be  paid  in  the  fol- 
lowing sums  and  at  the  following  timea,  to  wit: 
Ten  thousand  dollars  on  the  1st  day  of  Feb- 
ruary, 1920,  and  the  balance  of  said  purchase 
price  on  the  Ist  day  of  April,  1920— the  said 
Christy  agreeing  with  the  plaintiff  that,  im- 
mediately upon  the  delivery  by  the  said  com- 
pany to  the  said  Christy  of  good  and  sufficient 
deeds  of  conveyance  of  said'  real  estate,  the 
said  Christy,  acting  in  that  behalf  for  himself 
and  as  the  agent  and  representative  of  the 
defendants  H.  Kjersdiow  and  Birger  Lie,  would 
pay  to  the  plaintiff  the  sum  of  five  dollars  for 
each  and  every  acre  of  land  so  conveyed." 

The  defendants  KJerschow  and  Lie  demur- 
red generally,  and  denied  the  allegations  of 
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the  complaint,  and  particularly  that  John 
Christy  In  entering  into  the  contract  set  forth 
In  the  complaint  was  "acting  aa  the  agent 
and  representative  of  said  defendants:"  It 
appears  from  the  complaint  and  the  answer 
that  the  deal  was  consummated  by  the  de- 
fendants and  others  associated  with  them, 
Instead  of  taking  a  conveyance  of  the  lands, 
purchasing  all  the  outstanding  stock  of  the 
Gila  Land  &  Cattle  Company  at  a  price,  as 
defendants  allege  in  their  answer,  equal  to 
$40  per  acre  for  the  lands  owned  by  the  com- 
pany. It  Is  further  alleged  by  defendants 
KJerschow  and  Ue  that  at  the  time  they 
became  purchasers  of  stock  of  the  Gila  Land 
&  Cattle  Company  they  did  not  know  nor  had 
any  information  that  plaintiff  was  entitled 
to  receive  by  virtue  of  any  agreement  with 
Christy,  the  equivalent  of  $5  per  acre  for 
said  land,  and  that,  If  anybody  owed  plain- 
tiff anything,  It  was  Chrtsty  in  his  lifetime, 
and,  since  his  death,  bis  estate.  The  lurm 
of  the  verdict  was: 

"We,  the  Jury  duly  impaneled  and  sworn  in 
the  above- entitled  action,  upon  our  oaths  do 
find  for  the  plaintiff  against  the  defendants." 

Upon  this  verdict  the  court  entered  Judg- 
ment against  the  defendants  KJerschow  and 
Lie  for  the  sum  of  $U,66S.67,  with  Interest 
at  the  rate  of  6  vot  cent  per  annum  from 
April  1,  1920.  Defendants  objected  to  the 
entering  of  Judgment  upon  said  verdict  up- 
on the  ground  that  the  verdict  failed  to  find 
the  amount  of  recovery.  The  appeal  is  from 
the  order  overruling  the  motion  for  a  new 
trial  and  from  the  Judgment 

tl]  It  Is  first  contended  by  defendants  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them, 
and  that  the  court  erred  In  overruling  their 
general  demurrer.  It  is  claimed  that  the  al- 
legation that  John  Christy,  "acting  for  him- 
self and  as  the  agent  and  representative  of 
the  defendants"  KJerschow  and  Lie  in  mak- 
ing said  contract  falls  short  of  being  an  al- 
legation that  he  had  authority  from  said  de- 
fendants to  enter  into  said  contract  for  them, 
an  essential  fact  to  be  shown.  We  are  cited 
to  no  pertinent  authority  sustaining  this 
view.  On  the  contrary,  the  rule  seems  to  be 
that— 

"Where  Agency  is  alleged,  a  general  allega- 
tion is  sufficient,  without  averring  that  the 
agent  had  authority  to  act  in  the  premises, 
that  being  regarded  aa  an  averment  of  a  con- 
clusion of  law,  or  at  best  an  unnecessary  repe- 
tition of  a  fact  already  stated."  2  C.  J.  906, 
i  611. 

[2]  It  Is  said  the  complaint,  for  another 
reason.  Is  insufficient  in  that  it  fails  to  al- 
lege that  Christy  had  written  authority  to 
enter  into  said  contract  In  their  behalf  from 
defendants  EJerscbow  and  Lie.  This,  It  Is 
contended,  Is  necessary  under  subdivision  7, 


par.  3272,  Civil  Code,  which  provides  that  no 
party  shall  be  sued  upon  "an  agreement  au- 
thorising or  employing  an  ag«it  or  broker 
to  purchase  or  sell  real  estate,  mines,  or  oth- 
er property  for  compensation  or  a  commis- 
sion," unless  the  same  be  signed  by  him,  "or 
by  some  person  by  him  thereunto  lawfully 
authorized."  The  contract  In  this  case  Is  In 
writing  and  signed  by  Chrtsty  in  his  own  be- 
half  and  as  agent  and  representative  of  the 
other  defendants  if  the  allegatimis  to  that 
effect  are  to  be  believed.  This  court  in  Mur- 
phey  V.  Brown,  12  Ariz.  268-276,  100  Pac, 
SOI,  ruled  against  defendants'  contention,  In 
construing  subdivision  4  of  paragraph  2696, 
Civil  Code  of  1901,  practically  the  same  as 
subdivision  7  of  paragraph  3272,  Civil  Code 
1913,  stattog: 

"That  one  shall  be  lawfully  authorized'  to 
sign  a  binding  memorandum  under  section  4 
of  the  statute  of  frauds  does  not  mean  that 
he  must  bare  been  authorized  in  writing;  he 
may  have  been  verbally  anthorized,  although  to 
execute  the  conveyance  be  must  have  been 
authorized  in  writing." 

Daggs'  employment  was  not  to  convey  the 
lands  In  question,  but  to  secure  an  agree- 
ment from  the  owner  to  sell  and  convey.  So 
we  conclude  that  the  complaint  stated  a 
cause  of  action  against  the  defendants,  KJer- 
schow and  Lie. 

[3]  The  next  assignment  of  error  Is  as  fol- 
lows : 

"The  court  erred  during  the  trial  is  permit- 
ting, over  the  objection  of  the  defendants 
KJerschow  and  lae,  the  witness  Desmond 
Christy  to  testify  to  a  conversation  between 
the  defendant  Birger  Ue  and  John  Christy 
relative  to  business  relations  existing  between 
said  Lie  and  said  Christy  on  November  18, 
1919,  for  the  reason  that  it  related  to  other 
matters  than  that  set  forth  in  plaintiff's  com- 
plaint and  did  not  prove  or  tend  to  prove  the 
allegations  of  said  complaint  and  for  the  fur- 
ther reason  that  the  witness  stated  that  the 
substance  of  the  conversation  was  as  to  mat- 
ters fully  disclosed  by  an  instrument  in  writ- 
ing which  had  been  offered  in  evidence  by 
plaintiff  and  refused  by  the  court  upon  the 
ground  that  it  did  not  relate  to  the  transac- 
tions set  forth  in  the  complaint,  and  the  evi- 
dence was  too  remote,  and  therefore  incom- 
petent" 

We  think  It  necessary,  In  order  to  under- 
stand the  above  assignment,  to  make  a  state- 
ment of  some  of  the  facts  not  in  dispute,  and 
then  the  evidence  toward  which  the  assign- 
ment is  directed.  The  defendants  KJerschow 
and  Lie  (brothers-in-law)  during  the  time  of 
this  deal,  and  before,  were  residents  of  Chris- 
tiana, Norway,  and  John  Christy  resided  at 
Clifton,  Arizona.  Prior  to  September,  1919, 
these  three  parties  became  Interested  togeth- 
er In  the  acquisition  of  mines  and  mining 
claims  and  timber  lands  and  cattle  In  Green- 
lee and  Apache  counties,  Ariz.,  and  In  Grant 
county,  N.  M.    Christy's  contribution  to  the 
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entenvlae  conBlated  In  flnding  desirable 
proitertleB,  and  EJerschow  and  Lie  were"  to, 
and  did,  fumlsb  itte  money  to  pay  for  tlie 
properties.  Christy  had  authority  to  acqolre 
all  such  ijuroperty  in  bis  own  name,  in  trust 
for  all,  and  they  were  to  be  equal  owners 
thereof ;  that  is,  each  was  to  hare  one-third 
of  all  i^roperty  acquired  and  of  the  rents,  is- 
sues, profits,  interests,  and  accruments  there- 
of, and  to  bear  expenses  and  losses  equally. 
This  arrangement,  so  far  as  the  record 
shows,  was  originally  verbal,  but  on  Septem- 
ber 20,  1919,  it  was  reduced  to  writing  in  a 
paper  designated  a  "declaration  of  trust" 
signed  by  Christy,  Klerschow,  and  Lie.  This 
Instrument  was  offered  by  plaintiff  as  evi- 
dence tending  to  show  the  relation  that 
Christy  sustained  to  the  other  defendants 
and  as  tending  to  show  the  course  of  dealing 
between  them  from  which  Christy's  agency  to 
make  contract  with  Daggs  might  be  Inferred, 
but  upon  objection  of  defendants  that  it  was 
concerning  other  transactions,  and  therefore 
immaterial,  the  court  rejected  it  Later  it 
was  admitted  upon  an  offer  of  the  defend- 
ants, and  its  substance  we  have  stated. 

We  next  state  the  substance  of  the  evi- 
dence admitted  over  defendants'  objection 
and  assigned  as  error.  In  November,  1919, 
Lie  came  to  Arizona,  and  was  with  Christy 
three  weeks  or  more  looking  over  the  prop- 
erties in  Apache  and  Greenlee  counties, 
Ariz.,  and  In  Grant  county,  N.  M.  During 
this  visit  Lde  and  John  Christy  (according  to 
the  testimony  of  Desmond  Christy,  son  of 
John)  became  Interested  in  two  tracts  of  land 
known  as  the  Palomas  tract  and  the  Santa 
Cruz  tract  near  Tucson,  and  they  also  dis- 
cussed the  possibilities  of  cotton  develop- 
ment in  the  Salt  River  Valley.  Desmond 
Christy,  in  speaking  of  what  he  heard  be- 
tween his  father  and  Lie,  testified,  among 
other  things: 

"The  substance  of  the  conversation  was  that 
Mr.  Lie,  my  father,  and  Mr.  Kjerschow  were 
associated  in  agreements  as  partners  in  variona 
enterprises  in  Arizona  and  would  continue  to 
be  80  in  tlie  future;  *  *  •  that  nnder  a 
partnership  agreement  which  was  then  in  ex- 
istence he  and  my  father  and  Mr.  Kjerschow 
were  equal  partners  in  propositions  which  they 
were  then  working  on,  and  it  wag  their  inten- 
tion to  acquire  more  interests.  •  •  •  He 
was  satisfied  with  the  work  and  wanted  to 
continue  in  the  same  manner  and  wanted  my 
father  to  acquire  more  interests  for  himself, 
his  brother-in-law,  Mr.  Kjerschow,  and  my 
father." 

Stat^nenta  of  a  similar  character  were 
made  to  two  or  three  other  witnesses.  He 
also  testified  that  on  Lie's  leaving  Arizona 
he  stated  he  would  send  his  New  York  office 
man,  Christian  Schiott,  out  to  Arizona  with 
the  books  of  the  Globe  Copper  Company  (one 
of  the  properties  they  had  acquired),  and 
that  be,  Scbiott,  would  help  his  father  get 
options   on   the   Palomas   and   Santa   Cruz 


tracts ;  that  Schiott  did  come  to  Arizona,  and 
with  his  father  visited  Ptusnlx,  and  on  his 
return  therefrom  between  the  2Sd  and  26tb 
of  January,  1920,  told  him  that  he  had  gone 
over  the  Gila  Land  4  Cattle  Company  prop- 
erties and  had  investigated  them  thorouglily 
He  showed  Desmond  Christy  a  number  of 
pictures  taken  out  on  the  property  of  the 
Gila  Land  &  Cattle  Company,  in  which  plain- 
tiff, Daggs,  was  taken.  Schiott  said  Daggs 
accompanied  him  in  his  investigations. 

This  evidence  was  offered,  as  stated  by 
plaintUTs  counsel,  for  the  purpose  of  estab- 
lishing "ngtsacy  or  repres^itative  capacity  of 
the  deceased  (John  Christy)  and  a  continuing 
representative  capacity,  right  down  through 
this  transaction,"  and  we  think  It  was  com- 
petent for  that  purpose.  Plaintiff's  theory 
being  that  the  three,  Kjerschow,  Lie,  and 
Christy,  were  equal  partners  not  only  in  the 
properties  acquired  before  Sept»nber  20, 
1919,  but  that  their  agreement  contemplated 
an  extension  of  the  enterprise  upon  like 
terms  to  the  acquisition  of  other  property  in 
Arizona,  any  oral  statements  of  Lie  or  Kjer- 
schow admitting  such  an  undenitandlng  or 
agreement  would  be  admissible  as  evidence 
for  what  it  is  worth.  The  fact  that  the  Gila 
Land  &  Cattle  Company  contracts  were  all 
taken  In  Christy's  name,  the  course  of  con- 
duct pursued  in  the  flnding  and  purchasing 
their  other  properties,  while  not  conclusive 
that  they  acquired  the  Gila  Land  &  Cattle 
Company's  lands  upon  the  same  terms,  is  not 
so  unrelated  as  to  be  incompetent. 

"The  law  of  partnership  is  a  branch  of  the 
law  of  agency.  The  functions,  rights,  and  du- 
ties of  the  partners  in  a  great  measure  com- 
prehend those  of  agents,  and  the  general  roles 
of  law  applicable  to  agents  likewise  apply  to 
partners.  Accordingly  tbe.liability  of  one  part- 
ner for  the  acts  of  his  copartner  is  founded 
on  the  principles  of  agency."  20  R.  0.  L.  8^2, 
f  94. 

The  testimony  of  Desmond  Christy  had  a 
tendency  to  establish  a  relationship  between 
the  defendants  and  Christy,  similar  to  that 
in  connection  with  the  properties  acquired  by 
them  in  Apache  and  Greenlee  counties,  Arlz^ 
and  Grant  county,  N.  M. 

Assignment  No.  3  is  practically  a  restate- 
ment of  the  objections  contained  in  assign- 
ment No.  2,  and  what  we  have  said  concern- 
ing assignment  No.  2  disposes  of  this  assign- 
ment. 

[4]  At  the  close  of  plaintiff's  case;  the  de- 
fendants moved  the  court  to  direct  a  verdict 
in  their  favor  because  there  was  no  legal 
evidence  to  establish  that  John  Christy,  in 
signing  the  contract,  did  so  as  the  agent  and 
representative  of  the  defendants.  At  the 
conclusion  of  all  the  evidence  the  same  mo- 
tion was  renewed.  Both  motions  were  denied 
by  the  court.  These  rulings  are  assigned  as 
error.  As  we  have  heretofore  said,  there  Is 
no  question  but  that  Daggs  earned  his  com- 
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missions,  and  the  liability  of  tbe  Cbristy  es- 
tate is  not  only  admitted,  bnt  settled  beyond 
peradventure.  The  serious  question,  and  one 
of  considerable  doubt,  is  the  liability  of  tbe 
other  defendants,  KJerschow  and  Lie.  If  the 
agency  of  Christy,  as  alleged  in  the  com- 
plaint, was  established  by  competent  evi- 
dence, either  as  growing  out  of  their  part- 
nership arrangement,  or  out  of  the  relation 
of  principal  and  agent,  the  other  defendants 
would  be  liable  on  the  contract.  We  con- 
fess, after  a  careful  review  of  the  whole 
evidence,  we  entertain  some  doubt  upon  tbe 
question.  There  is  evidence  that  defmdants 
KJerschow  and  Lie  had  a  general  under- 
standing with  Christy  that  their  relationship 
of  partners  should  lie  extended  to  cover 
other  properties  upon  like  terms  as  those 
Included  in  the  "declaration  of  trust,"  and 
that  Christy  might  in  the  same  manner  ac- 
quire such  property  as  he  had  theretofore 
pursued. 

'  Letters,  telegrams,  and  cablegrams  from 
defendants  KJerschow  and  Lie  to  Christy, 
were  introduced  in  evidence,  which,  when 
considered  with  other  evidence,  show,  or 
strongly  tend  to  show^  that  they  and  Christy 
were  Interested  together  in  the  Gila  Land  & 
Cattle  Company  purchase  as  in  their  former 
acquisitions.  It  a  letter  dated  March  3, 1020, 
Lie  wrote  to  Christy,  among  other  things : 

"When  your  message  aI>ont  the  Gila  Bend 
came  I  wavered  between  a  deep  admiration 
for  your  coarage  and  despair.  •  •  •  Harald 
[BCjerschow]  considered  it  lost  game  from  the 
start.  *  *  *  At  the  precipice  of  failure  I 
resorted  to  Bilr.  Erichsen  and  explained  our 
dilemma  and  we  have  arranged  to  raise  $80,000 
on  tlie  presumption  that  he  gets  in  on  the 
ground  floor.  *  *  *  I  do  not  for  a  moment 
doubt  that  tbe  investment  is  splendid  and  will 
be  the  basis  for  the  Exploration  Company 
[the  holding  company  for  E^erschow's,  Lie's, 
and  Christy's  properties].  •  •  •  Yon  can 
feel  that  your  efforts  in  our  behalf  are  highly 
appreciated  on  this  side,  and  Harald  is  doing 
nothing  but  preparing  for  Arizona." 

On  Janaary  0,  1920,  KJerschow  and  lie 
sent  a  cablegram  to  Christy  in  which  tbey 
said: 

"Convinced  can  make  everlasting  connec- 
tions for  an  propositions." 

February  28,  1920,  KJerschow  cabled 
Christy : 

"  *  *  *  Cable  highest  obtainable  mortgage 
Gila  Bend  and  consequently  when  and  how 
much  cash  required  for  purchase.  •  •  •  All 
documents  and  description  property  necessary 
[to]  obtain  result  here.  If  necessary  draw 
on  Birger  [Lie]  ten  thousand  dollars  as'  others 
not  available." 

There  were  several  other  cablegrams  of 
the  same  nature  as  the  ones  we  have  quoted 
from  sent  by  KJerschow  or  Lie  to  Christy. 
Beside  there  was  evidence  that  after  KJers- 
chow came  to  Arizona  in  July,  1920,  and  af- 


ter he  had  made  8(»Be  local  Investigations 
and  inquiries,  he  acknowledged  to  the  plain- 
tiff, and  to  another  witness,  that  there  was 
due  Daggs  the  amount  sued  for. 

Since  the  Jury,  and  not  we,  are  the  triers 
of  the  facts,  we  feel  constrained  to  yield  to 
their  Judgment.  In  this  case,  as  In  all  others 
where  the  facts  are  somewhat  complicated, 
and  the  testimony  thereon  conflicting  to  the 
point  of  irreconcilability,  the  duty  and  oflice 
of  passing  thereon,  if  left  to  a  Jury,  is,  and 
of  right  ought  to  be,  respected  by  the  courts, 
and  their  verdict  upheld,  if  in  the  evidence 
the  court  finds  substantial  support  thereof. 
If  there  was  an  agreement  between  Christ?, 
KJerschow,  and  Lie  to  extend  the  partner- 
ship to  cover  other  properties,  and  as  to  that 
it  was  for  the  Jury  to  say,  then  Christy's  con- 
tract made  in  pursuance  of  the  alms  and  pur- 
poses of  such  partnership  would  be  binding 
alike  on  all  tbe  partners. 

[S]  The  question  of  agency  as  growing  out 
of  the  relations  of  partners  and  tbe  power 
of  one  partner  to  make  contracts  binding  the 
other  partners,  and  the  proper  Umitiitions  of 
that  power,  was  submitted  to  the  Jury  in  in- 
struction unobjectionable  as  applied  to  the 
evidence  in  the  case.  It  would  extend  thig 
opinion,  and  serve  no  useful  purpose,  to  re- 
view in  detail  the  evidence,  and  we  will  not 
undertake  the  task. 

Tbe  trial  judge  not  only  heard  the  evi- 
dence, but  passed  upon  Its  sufficiency  on  a 
motion  for  a  new  trial.  He,  like  the  Jury, 
had  a  first-hand  opportunity  to  Judge  of  the 
worth  and  weight  of  the  testimony  as  gained 
by  actual  contact  and  observation  of  the  wit- 
nesses. His  action  on  the  motion  for  new 
trial  is  entitled  to  some  consideration.  4  C. 
J.  864,  {  2839. 

[S]  It  is  next  contended  the  form  of  the 
verdict  is  not  In  compliance  with  the  statute 
which  reads: 

"When  a  verdict  is  found  for  the  plaintiff  in 
an  action  for  the  recovery  of  money  or  for 
the  defendant,  when  a  coanterclaim  for  the 
recovery  of  money  is  established  exceeding  the 
amount  of  the  plaintiff's  claim  as  established, 
the  Jury  shall  also  find  the  amount  of  the 
recovery."    Par.  644,  Civil  Code. 

The  purpose  of  this  provision  is  that  the 
verdict  shall  be  certain  and  definite  as  to 
the  amount  intended  to  be  given  the  success- 
ful litigant  and  form  the  sole  basis  for  the 
Judgment  to  be  entered.  One  way,  and  by 
far  the  l>est  way,  is  to  write  into  the  verdict 
the  amount  of  the  money  recovery  decided 
upon  by  the  Jury.  But  when  the  jury  finds 
the  issues  generally  for  the  plaintiff,  and  the 
state  of  the  pleadings  and  the  evidence  is 
such  as  unerringly  to  point  out  tbe  amount 
that  ought  to  have  been  written  into  the  ver- 
dict, we  think,  on  principle  and  authority,  it 
is  sufficient  to  form  the  basis  of  a  Judgment. 
38  Cyc  1880;  Warren  v.  Smith,  24  Tex.  488, 
76  Am.  Dec.  115;   Carothers  v.  Lange  (Tex. 
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Civ.  App.)  55  S.  W.  580;  Hedmond  v.  Weiss- 
man,  T7  Cal.  423,  20  Pac.  544;  Sandell  t. 
Norment,  19  N.  M.  549,  145  Pac.  250.  In  the 
last  case  it  Is  said: 

"Where  the  qnestion  as  to  the  amoant  of 
the  money  judgment  which  plaintiff  ig  entitled 
to  recover,  if  a  recovery  is  to  be  had,  is  not 
dispoted,  and  can  be  ascertained  from  the 
pleadings,  and  is  simply  a  matter  of  calcula- 
tion, a  verdict  returned  by  the  jury,  finding  the 
issues  in  the  case  for  the  plaintiff,  without 
stating  the  amount  of  the  recovery,  is  suffi- 
cient to  support  a  judgment" 

{7]  In  the  present  case  It  was  admitted  by 
all  that  Liaggs  was  entitled  under  the  con- 
tract to  $5  per  acre  from  the  estate  of  John 
Christy;  the  only  qnestion  Ijeing  as  to  wheth- 
er be  was  also  entitled,  under  the  contract, 
to  a  recovery  against  KJerschow  and  lie. 
The  liability  was  In  dispute,  and  not  the 
amount,  in  case  liability  was  established. 
While  defendants'  general  denial  of  any  In- 
debtedness to  plaintiff  in  any  sum  whatever 
was  broad  enough  to  admit  evidence  of  other 
defenses,  the  fact  remains  that  defendants' 
evidence  was  all  directed  to  disproving  au- 
thority in  Christy  to  act  in  making  the  con- 
tract as  their  agent  and  representative,  and 
not  to  disprove  the  amount  claimed  by  plain- 
tiff after  allowing  all  credits.  By  the  pro- 
cess of  arithmetical  calculation  the  verdict 
can  be  made  very  certain  as  to  the  amount 
intended  to  be  given  plaintiff.  The  total 
amoant  of  Daggs'  commissions  at  15  per 
acre,  for  4,&0  acres,  was  $21,400.  This 
sbopld  be  credited  with  a  draft  paid  to  Daggs 
for  $10,000,  less  exchange.  While  witness 
Hanny  testified  plaintiff  acknowledged  the 
$10,000  draft  as  a  credit  to  that  amount,  the 
uncontradicted  testimony  is  that  the  ex- 
Change  thereon  was  the  sum  of  $268.67,  and 
that  he  received  out  of  such  draft  only  $9,- 
731.33.  Deducting  this  payment  from  the  to- 
tal of  commissions,  there  Is  left  a  balance  of 
$11,668.67.  This  is  the  amount  of  the  Judg- 
ment as  entered,  together  Mth  interest  at  6 
per  cent  per  annum  from  April  1, 1920,  being 
the  amount  prayed  for  in  the  complaint 

(I]  At  all  events,  before  the  Jury  retired 
to  consider  the  case,  the  court  submitted  to 
tbem  two  forms  of  verdict  and  stated: 

"These  two  forms  are  as  connBel  for  plaintiff 
desired  them  to  be,  and  I  believe  counsel  for 
-defendants  desired,  so  I  think  that  is  under- 
stood, is  it  not  gentlemen?" 

No  objection  having  been  made,  we  think 
defendants  should  be  held  to  have  stipulated 
the  form  of  verdict  returned  by  the  jury,  and 
should  not  be  allowed  to  question  its  suffi- 
ciency, especially  when  the  defect  is  merely 
technical,  as  in  this  case. 

The  Judgment  is  affirmed. 

McALISTEOl  and  FLANIGAN,  JJ.,  con- 
cur. 


(IM  Or.  473) 
BEEM  V.  BEEM. 

(Supreme  Conrt  of  Oregon.   July  2S,  1922.) 

Divorce  «3>I24— Evldsaoe  held  not  to  a1for# 
gronnds  for  rMrtmlaatioa. 
Evidence  considered,  and  kM  not  to  show 
grounds  of  recrimination,  where  the  reputation 
of  plaintiff,  who  came  of  an  excellent  family, 
was  not  questioned  by  defendant,  and  plain- 
tiff retained  the  esteem  of  her  associates. 

Appeal  from  Circuit  Court,  Union  County ; 
J.  W.  Knowles,  Judge. 

On  petition   for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  207  Pac  6(H. 

L.  Denham,  of  Elgin,  for  apiiellant 

R.  J.  Green,  of  La  Grande,  for  respondent 

HARRIS,  J.  In  the  petition  for  a  rehear- 
ing It  is  asserted  that  we  overlooked  the 
evidence  concerning  the  conduct  of  the  i)lain- 
tiff  occurring  subsequent  to  April  4,  1920; 
and  it  is  argued  that  ber  conduct  after  that 
date  was  such  as  to  constitute  a  cause  of 
divorce,  and  that  therefore  the  plaintiff  can- 
not prevail  even  thoqgb  the  defendant  was 
guilty  of  cruelty  as  charged  In  the  complaint 
The  rule  that  divorce  Is  a  remedy  for  the 
innocent  against  the  guilty  is  quite  generally 
recognized,  and  has  been  frequently  applied 
in  this  JurisdicUon.  9  B.  C.  L.  387;  19  O. 
J.  03.  But  though  the  rule  is  conceded, 
the  conclusion  urged  by  the  defendant  can- 
not be  conceded. 

We  expressly  stated  in  the  original  opinion 
that  "If  the  plaintiff  is  entitled  to  a  divorce, 
it  is  because  of  what  liappcned  on  or  before 
April  4,  1920,"  and,  although  we  did  not 
discuss  in  detail  the  evidence  relating  to 
occurrences  subsequent  to  April  4,  1920,  the 
date  when  the  defendant  was  gtillty  of  the 
brutal  and  Inexcusable  conduct  narrated  in 
the  original  opinion,  we  did  not  overlook  any 
evidence  concerning  the  conduct  of  the  plain- 
tiff, nor  is  it  necessary  now  to  rehearse  the 
details  found  in  the  record,  for  it  is  suffidtnit 
to  say  that  the  plaintiff  did  nothing  which, 
in  the  circumstances  revealed  by  the  record, 
could  have  constituted  cause  for  divorce.  As 
stated  in  the  original  opinion,  the  plaintiff 
comes  from  an  excellent  family,  and  her 
standing  and  reputation  are  not  even  ques- 
tioned by  the  defendant.  It  is  not  going 
far  afield  to  say  that  if  her  t>ehavlor  had 
been  censurable  she  could  not  have  retained, 
as  she  did,  the  esteem  and  confidence  of  the 
people  among  whom  she  has  lived.  The  plain- 
tiff, whether  In  attendance  upon  meetings 
or  dances  or  social  functions,  was  almost 
invariably  chaperoned  by  her  mother.  The 
petition  for  a  rehearing  Is  denied. 
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(104  Or.  36S) 

LIVESLEY  at  al.  v.  STRAUSS. 
(Supreme  Court  of  Oregon.    July  18,  1922.) 

1.  Costs  «=a247— Term  property  laeludea  oaly 
Indemnity  for  attorney  fees. 

Under  Or.  L.  |  561,  the  term  "costa"  prop- 
erly includes  only  the  indemnity  for  attorney 
fees  fixed  by  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Costs.] 

2.  Costs  «=>252  —  $15  allowed  la  Supreme 
Court  on  appeal. 

The  amount  of  costa  allowed  in  Sapreme 
Court  to  the  party  prerailing  on  an  appeal  ia 
$15. 

3.  Costs  «=3254(  I)— Cost  of  transcript  ofiarg*. 
able  In  Supreme  Court. 

By  force  of  Lavs  1021,  p.  021,  the  cost  of 
a  transcript,  including  certified  copies  of  the 
Judgment,  notice  of  appeal,  and  undertaking  on 
appeal,  skeleton  or  short  form  of  bill  of  ex- 
ceptions, transcript  of  the  whole  testimony, 
and  all  of  the  proceedings  at  the  trial,  or  long 
form  of  bill  of  exceptions,  la  chargeable  in  the 
Supreme  Coort. 

4.  Costs  ®=s236( I)— Appellant  not  entitled  to 
reimbursement  for  duplication  If  he  flies  both 
long  and  short  bill  of  exceptions. 

An  appellant  may  prepare  and  file  both  a 
long  and  a  short  form  of  bill  of  exceptions,  but, 
if  he  prevails,  is  not  entitled  to  reimbursement 
for  the  expense  of  duplication. 

9.  Costs  «=>254(6)  —  Reimbursement  allowed 
for  certified  copy  of  Judgment  and  other  cop- 
les  prepared  by  oooaty  clerk. 

Reimbursement  may  be  had  for  the  certified 
copy  of  the  Judgment  and  other  copies  pre- 
pared by  the  county  clerk  at  the  rates  fixed  by 
Or.  Ia  {  3635. 

6.  Costs  «=3254(6)  —  Reimbursement  allowed 
for  expense  of  transcript. 
Reimbursement  may  be  had  for  the  expense 
of  the  transcript  of  the  whole  testimony  and  all 
of  the  proceedings  at  the  rate  fixed  by  Or.  L. 
i  931. 

Department  1. 

Ai>peal  from  Clrcnlt  Court,  Marion  Oonn- 
ty;   George  O.  Bingham,  Judge. 

Action  by  T.  A.  Llrealey  and  another,  do-. 
Ing  buBineaa  under  tbe  firm  name  and  style  of 
T.  A.  Livesley  &  Co.,  against  Edwin  Strauss, 
doing  business  under  the  firm  name  and  style 
of  Strauss  &  Co.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Judgment  affirm- 
ed, and  plaintiffs  objected  to  defendant's  cost 
bill.    Objections  sustained  in  part. 

See,  also,  206  Pac.  850. 

John  H.  McNary  and  Walter  B.  Keyes, 
botb  of  Salem  (McNary,  McNary  ft  Keyes, 
of  Salem,  on  tbe  brief),  for  appellants. 
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(JOT  p.) 

C.  O.  Fenlason,  of  Portland  (CJoy  Eumett, 
F.  Gronnert,  and  Chester  A.  Sheppard,  all 
of  Portland,  on  the°  brief),  (or  respondent. 


HARRIS,  J.  [1, 2]  Ttie  plalntUTs  filed  a 
cost  bill,  claiming,  among  other  items,  the 
sum  of  1159  as  "costs,"  and-  the  further  sum 
of  $70.60  as  "cost  of  transcript."  The.  de- 
fendant objected  to  the  item  listed  as  "costs 
$159."  The  term  "costs"  properly  Includes 
only  the  Indemnity  for  attorney  fees  fixed 
by  statute.  Section  561,  Or.  U;  In  re  Pit- 
tock's  Estate  (Or.)  202  Pae.  216.  The  amount 
of  costs  allowed  In  the  Supreme  Ooiut,  on 
an  appeal,  to  the  prevailing  party  Is  $15. 
The  item  listed  as  "costs"  will  be  reduced 
from  $159  to  $15. 

[3]  The  defendant  objected  to  the  Item 
listed  as  "cost  of  transcript  $70.60"  upon  two 
grounds :  (1)  That  it  is  not  properly  charge- 
able; and  (2)  that  it  is  "unreasonable  and 
out  of  proportion  to  tbe  actual  cost  of  the 
same."  This  Item  is  now  by  force  of  a  stat- 
ute, recently  enacted,  properly  chargeable  in 
this  court  Chapter  322,  Laws  1921.  See 
Shepherd  v.  Inman,  Poulsen  Lumber  Co.,  86 
Or.  639,  167  Pac.  785;  Burdick  v.  Tum-a-Lom 
Lumber  Co.,  97  Or.  459,  461, 191  Pac.  654. 

[4-t]  We  shall  assume  that  the  plaintiffs 
intended  the  word  "transcript"  to  include 
certified  copies  of  the  judgment,  notice  of 
appeal,  and  undertaking  on  appeal,  tbe  skel- 
eton or  short  form  of  a  bill  of  exceptions, 
and  also  the  transcript  of  the  whole  testi- 
mony and  all  of  the  proceedings  at  the  trial 
or  long  form  of  a  bill  of  exceptions.  The  ap- 
pellants presented  a  short  form  of  a  bill  of 
exceptions,  accompanied  by  a  transcript  of 
the  wb<de  testimony  and  of  all  of  the  proceed- 
ings at  the  triaL  .  See  Malloy  ▼.  Marshall- 
Wells  Hardware  Co.,  90  Or.  303,  321,  173 
Pac.  267,  175  Pac,  659,  176  Pac.  689.  An  ap- 
pellant may,  of  course,  if  he  wishes,  prepare 
and  file  both  a  long  and  a  short  form  of  a 
bill  of  exceptions,  but  if  he  prevails  upon 
the  appeal  he  is  not  entitled  to  reimbursement 
for  the  expense  of  duplication.  Tbe  appel- 
lants are  entitled  to  rdmbursement  for  the 
certified  copy  of  the  judgment  and  other  cop- 
ies prepared  by  the  county  clerk  at  the  rates 
fixed  by  section  3636,  Or.  L.  The  appellants 
are  entitled  to  reimbnrsement  for  the  ex- 
pense of  the  transcript  of  the  whole  testimo- 
ny and  all  of  the  proceedings  at  the  rate 
fixed  by  section  931,  Or.  L.  The  item  listed 
as  "cost  of  tranacrlpt  $70.00"  will  be  reduced 
to  $21.80. 

BURNETT,  O.  JT,  and  McBRIDB  and 
RAND,  JJ.,  concur. 
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HOWLANO  V.  FENNER  MFQ.  CO. 

(Snprem*  Court  of  Oregon.   July  18,  1022.) 

r.  Coata  «s>2S4(6)— Coat  of  prlatlag  brief  and 
abstracts  allowed  at  $1.25  a  |»age. 
Under  rale  29  (202  Pae.  ziil),  proTicUng 
that  the  preTaiUng  party  upon  appeal  ia  allow- 
ed the  actual  cost  of  printing  abatract  and 
brief  not  to  exceed  $1.25  a  page,  including  cov- 
er, unices  for  some  special  reason  apparent  In 
the  record  it  should  be  otherwise  ordered,  kdd 
an  appellant  who  had  paid  for  printing  aueh 
abatract  and  brief  was  entitled  to  charge  there- 
for at  that  rate. 

2.  Coata  «s>256(3)— Cost  of  entire  traasorlpt 
of  taatlmoay  allowed  whoa  aaoeaaarlly  a  part 
of  reoord  on  appeal. 
Under  Oen.  Lawa  1921,  p.  821,  providing 
that,  when  costs  are  allowed  to  the  prevailing 
partjr  on  appeal  to   the   Supreme   Court,   the 
transcript  of  testimony  or  other  proceedings, 
when  necessarily  forming  part  of  the  record 
on  appeal,  shall  be  taxed  as  costs  of  the  ap- 
peal, appellant  was  entitled  to  necessary  ex- 
penses paid  by  him  to  secure  the  entire  tran- 
acript  of  testimony,  since,  under  the  questions 
involved,  it  necessarily  formed  a  part  of  the 
record  on  appeal. 

Bn  Banc. 

Appeal  from  drcnlt  Oonrt,  Hultnomata 
Coan^;  W.  N.  Gatena,  Judge. 

Action  by  B.  J.  Howland  against  the  Fen- 
ser  Manufactaring  Company.  From  a  Judg- 
ment for  plaintlir,  defendant  appeals.  Re- 
versed, and  plaintiff  objects  to  defendant's 
cost  bill.    Objection  sustained  in  part 

See,  also,  206  Fac.  730. 

W.  L.  Cooper  and  W.  B.  Farrell,  trath  of 
Portland  (Davis  &  Farrell,  of  Portland,  on 
the  bri^,  for  the  objections. 

Joba  W.  Shuler  and  A.  B.  Wlnfree,  both 
of  Portland  (Teal,  Minor  ft  Wlnfree,  of  Port- 
land, on  the  brief),  oJKKwed. 

RAND,  J.  The  respondent  objects  to  the 
following  Items  of  appellant's  cost  bill : 

Tranicrlpt  ot  testimony (177 10 

Paid  tor  prlntlns  appellant'i  abstract  ot  reo- 
ord       74  70 

Paid  tor  prlDtlag  sppallant'i  brief 83  60 

[1]  Appellant's  printed  abstract  of  record, 
including  cover,  consists  of  SO  pages.  Ap- 
pellant's printed  brief,  Including  cover,  con- 
sists of  40  pages.  Under  rule  29  (202  Pac. 
ziil)  the  prevailing  party,  upon  appeal,  is 
allowed  the  actual  cost  of  printing  abstract 
and  brief,  providing  such  cost  does  not  ex- 
ceed $1.25  a  page,  including  cover,  unless  for 
some  special  reason  apparent  in  the  record 
it  should  be  otherwise  ordered.  It  appears 
from  the  cost  bill  and  from  the  answer  to 
respondent's  objection  to  the  cost  bill  that 
the  appellant  paid  for  printing  his  abstract 
of  record,  $74.70,  and  for  printing  his  brief. 


$68.50.  Under  the  rule,  appellant  was  enti- 
tled to  charge  in  his  cost  Mil,  for  printing 
his  abstract  <^  record,  $62.50,  and  for  his 
brief  he  is  «>titled  to  charge  the  sum  of  $50. 
and  the  Items  mentioned  will  be  decreased 
accordingly. 

[2]  Chapter  322,  p.  621,  Q«ieral  Laws  of 
Oregon  1921,  provides: 

"When  costs  are  allowed  to  the  prevailing 
party  on  appeal  to  the  Supreme  C!ourt  the  ap- 
pearance fees,  trial  fees,  attorney  fees,  as  pro- 
vided l>y  law;  the  necessary  expenses  of  tran- 
script or  abstract,  as  the  law  or  nilea  require; 
the  printing  required  by  rule  of  the  eonrt,  and 
the  transcript  of  testimony  or  other  proieeed- 
ings,  when  necessarily  forming  part  of  the 
record  on  appeal,  shall  be  taxed  in  the  Supreme 
Court  aa  costs  of  the  appeal" 

Objection  is  made  to  the  item  of  $177-30 
for  transcript  of  testimony  upon  the  gronnd 
that  the  short  form  of  a  bill  of  ezceptioBS, 
instead  of.  the  entire  transcript  of  testimony, 
could  have  been  used.  We  find  that  under 
the  Questions  involved  this  transcript  of  tes- 
timony necessarily  formed  a  part  of  the  rec- 
ord of  aK>eal,  and  under  the  statute  above 
quoted  appellant  was  entitled  to  the  neces- 
sary expenses  paid  by  him  to  secure  the 
transcript  used  upon  the  appeaL  For  that 
reason  the  objections  to  this  item  will  be 
overruled.  The  other  items  forming  the  cost 
bill  are  not  objected  to.  The  cost  bill  shows 
a  total  charge  of  $861JS0.  This  amount  will 
be  decreased  to  the  sum  of  $326.80,  and  Judg- 
ment for  that  sum  will  be  allowed  accord- 
ingly. 


OMOr.  IS3) 


TAYLOR  V.  WINN. 


(Supreme  Conrt  of  Oregon.    July  18;  1922.) 

1.  Judgment  «S3645— Sntt  In  equity  lies  te  liti- 
gate eqaltable  matter*  after  law  Jadgment, 
provided  question  Involved  was  not  deter- 
mined. 

A  litigant  may  defend  an  action  at  law  and. 
after  judgmoit,  begin  a  suit  in  equity  to  urge 
an  equitable  defense  against  the  cauae  of  ac- 
tion on  which  judgment  was  rendered,  pro- 
vided the  question  involved  in  such  defense  was 
not  litigated;  if  litigated,  however,  by  Or.  Ia, 
(  756,  the  Judgment  is  condusive  t>etween  the 
partiea  and  their  representativea  and  sueees- 
sors  in  interest  t»y  tiUe  sobsequent  to  the  com- 
mencement of  the  action,  suit,  or  proceeding 
litigated  for  the  same  tiling,  under  the  same  ti- 
tle, and  in  the  same  capaci^. 

2.  Judgment  «=9720— No  reformation  of  dead 
where  Issue  baa  been  determined  la  legal  ac- 
tion. 

Where  a  grantee  recovered  a  Judgment  In 
an  action  at  law  against  his  grantor  for  rent 
collected  by  the  latter  in  the  year  following 
the  grant,  contrary  to  a  covenant  in  the  war- 
ranty deed  given,  the  issue  of  mistalce  having 
been  determined  in  the  action  at  law.  the  Judg- 
ment therein  was  conclusive  against  a  anit  to 
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reform  the  deed  on  the  ground  of  mistake  in 
the  warranty. 

Appeal  from  Circnlt  Court,  Umatilla  Coun- 
ty; T.  K  J.  Dufty,  Judge. 

Suit  by  Moses  Taylor  against  Iley  Winn. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals.   AfiSrmed. 

See,  also,  98  Or.  666, 194  Faa  867. 

Edward  J.  Clark,  of  Pendleton  (Peterson, 
Bisbop  ft  Clark,  of  Pendleton,  on  the  brief), 
for  appellant. 

Homer  I.  Watts,  of  Athena  (E.  C.  Prestbye, 
of  Athena,  on  the  brief),  for  respondent 

BTntNETT,  O.  J.  The  plaintiff  was  the 
owner  of  real  property  in  Umatilla  county, 
which  he  had  let  to  a  tenant,  Hansell,  tor  a 
term  of  years,  by  a  lease  which  required  the 
pajrment  of  a  sum  of  money  In  cash,  also  $6 
per  acre  on  October  1,  1914,  and  a  like  sum 
per  acre  payable  on  October  1,  1915,  and  the 
1st  of  each  October  thereafter  during  the 
term.  The  lease  began  on  April  21, 1914,  and 
ran  "until  the  Ist  day  of  October  in  the  year 
1919."  On  August  21,  1917,  the  plaintiff 
Taylor  issued  to  the  defendant  a  receipt  re- 
citing the  payment  of  $10,000  as  earnest  mon- 
ey on  the  purchase  price  of  the  lands,  which 
Taylor  thereby  agreed  to  deed  to  Winn  on 
the  further  payment  of  $40,000  on  or  before 
November  1,  1917,  the  balance  of  |60,440  to 
be  paid  in  cash  or  secured  by  note  and  first 
mortgage  on  the  land.  In  that  receipt  Taylor 
used  this  language: 

"I  also  agree  to  furnish  abstract  of  title 
showing  all  of  above  lands  dear  of  incnm- 
brances." 

On  October  2,  Taylor  collected  the  rent 
from  his  tenant,  being  the  installment  due 
the  day  before,  in  the  sum  of  13,622.  There- 
after on  October  17,  1917,  Taylor  executed, 
acknowledged,  and  delivered  to  Winn  a  war- 
ranty deed  for  the  lands  in  question,  contain- 
ing a  covenant  that — 

"The  premises  are  free  from  all  incumbranc- 
es except  the  right  of  way  of  the  O.  W.  R.  & 
N.  Company  through  the  lands,  *  •  *  and 
that  he  [Taylor]  will,  and  his  heirs,  executors 
and  administrators  shall  warrant  and  forever 
defend  the  above  granted  premises,  and  every 
part  and  parcel  thereof,  against  the  lawful 
claims  and  demands  of  all  persons  whomsoever, 
save  and  except  as  to  incumbrance  above  men- 
tioned," 

Afterwards  Winn  sued  Taylor  to  recover 
the  money  thus  collected  as  rent  due  October 
1, 1917.  In  his  complaint  the  matters  hereto- 
fore stated  were  recited,  and  sid)8tantially 
all  of  them  were  admitted  by  the  answer  of 
Taylor. 

That  pleading  contains  the  following  lan- 
guage: 

"That  on  or  about  the  2l8t  day  of  August, 
1917,  he  agreed  in  writing  to  sell  the  real  prop- 
erty described  in  plaintiifs  complaiot  to  the 
taid  plaintiff,  a  copy  of  which  said  writing  is 


hereto  atUched,  marked  'Exhibit  A,'  hereby 
referred  to  and  made  a  part  hereof,  but  it  was 
specifically  understood  and  agreed  prior  there- 
to and  at  said  time  and  as  a  part  of  the  same 
transaction,  though  not  so  stated  in  said  writ- 
ing, that  the  defendant  would  be  entitled  to 
collect  the  lease  money  coming  due  and  paya- 
ble on  account  of  said  real  property  from  the 
said  M.  W.  Hansell  on  the  1st  day  of  October, 
1917,  and  he  did  collect  it.  Thereafter,  on  the 
ntb  day  of  October,  1917,  at  the  time  when 
the  plaintiff  paid  another  portion  of  the  pur- 
chase price  and  secured  the  payment  of  the 
balance  of  it,  thereby  completing  the  purchase 
of  the  said  real  property,  defendant  executed 
and  delivered  to  the  plaintiff  a  warranty  deed 
to  it;  but  before  doing  so  it  was  expressly  and 
specifically  understood  and  agreed  by  and  be- 
tween plaintiff  and  defendant  that  the  lease 
money  which  was  due  and  payable  on  the  said 
Ist  day  of  October,  1917,  should  belong  to  the 
defendant." 

This  in  turn  was  denied  by  the  reply. 
That  case  went  to  judgment  in  favor  of  Winn 
for  the  full  amount  claimed,  and  was  affirmed 
on  appeal  to  this  court  in  Winn  v.  Taylor,  98 
Or.  656,  190  Pac.  842,  194  Pac.  857.  The  es- 
sence of  the  dispute  is:  Who  was  entitled  to 
collect  the  Installment  of  rent  due  October  1, 
1917/  As  disclosed  by  the  opinions  of  Mr. 
Justice  Johns  and  Mr.  Justice  Brown,  the  de- 
cision was  made  to  depend  largely  but  not 
exclusively  upon  the  effect  of  the  warranty 
in  the  conveyance  from  Taylor  to  Winn. 

The  present  suit  in  equity  has  been  insti- 
tuted for  the  purpose  of  procuring  the  refor- 
mation of  the  covenant  of  warranty  In  that 
deed,  so  as  to  except  therefrom  the  lease  men- 
tioned, and  in  addition  thereto  to  secure  the 
cancellation  of  the  Judgment  in  favor  of 
Winn  and  against  Taylor  as  a  cloud  on  the 
latter's  realty  and  that  of  his  surety  on  ap- 
peal. 

[11  Without  question,  a  litigant  may  de- 
fend an  action  at  law  even  to  judgment,  and 
afterwards  may  begin  a  suit  in  equity  upon 
proper  grounds,  to  urge  an  equitable  defense 
against  the  cause  of  action  which  has  ripen- 
ed into  judgment.  Churchill  v.  Meade,  92 
Or.  626,  82  Pac.  368.  All  this,  however,  is 
subject  to  the  condition  that  the  8ame>  ques- 
tion involved  has  not  been  litigated  at  law. 
If,  however,  the  matter  has  been  directly  de- 
termined in  the  action  at  law,  it  is  conclu- 
sive between  the  parties  and  their  represen- 
tatives and  successors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action, 
suit,  or  proceeding  litigated  for  the  same 
thing,  under  the  same  title,  and  iii  the  same 
capacity.    Or.  I*  f  756. 

[2]  The  situation  here  is  that  the  plaintiff 
was  sued  in  the  action  at  law  for  the  money 
which  he  had  collected  as  rent  due  on  the 
1st  day  of  October,  1917.  The  warrantee  in 
the  deed  claimed  that  this  rent  was  due  for 
the  year  succeeding  his  purchase  of  the  prop- 
erty, and  that  instead  of  conveying  to  him 
the  full  fee-simple  title,  Taylor  had  con- 
veyed less  than  that  by  as  much  at  least  M- 
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the  installment  of  rent  amounted  to.  In  otb- 
er  words,  while  professing  by  his  covenant  to 
convey  the  fee,  Taylor  bad  In  fact  diminished 
that  estate  by  carving  ont  of  it  an  estate  for 
years  the  issues  of  which  he  was  enjoying. 
By  a  competent  allegation  already  quoted, 
Taylor  asserted  in  the  action  his  right  to  col- 
lect that  rent.  It  was  an  averment  compe- 
tent to  be  made,  and  if  he  could  have  proved 
it  and  convinced  the  jury  of  the  truth  of  his 
statement,  he  would  have  recovered  a  ver- 
dict He  gave  testimony  on  that  subject,  as 
the  record  before  us  discloses.  Among  other 
things,  he  put  In  evidence  the  oral  admissions 
of  Winn  to  the  effect  that  it  was  satisfactory 
to  him  for  Taylor  to  collect  the  rent  How- 
ever, the  latter  was  confronted  with  his  war- 
ranty In  the  deed.  That  document  spoke  as 
a  witness  against  him,  saying  in  effect  that 
"this  title  is  not  incumbered  except  by  the 
right  of  way."  The  jury  believed  that  wit- 
ness and  ctmduded  that  Taylor  bad  no  right 
to  the  money  he  had  collected.  The  effect  of 
this  proceeding  is  nothing  more  than  this, 
that  the  plaintiff  says: 

"I  have  discovered  since  then  that  the  wit- 
ness, the  deed,  did  not  speak  the  truth,  owing 
to  a  mistake  of  the  scrivener  in  writing  that 
document.  Having  tried  out  that  issue,  bow- 
ever,  and  a  judgment  having  been  entered  es- 
tablishing  the  truth  of  the  controversy  between 
the  parties  as  to  the  right  to  collect  the  rent, 
I  now  seek  to  overturn  that  judgment  because 
I  conceive  that  I  am  able  to  prove  that  the  wit- 
ness did  not  indeed  testify  truly." 

In  our  judgment,  even  if  we  were  to  re- 
form the  deed,  It  could  not  affect  t^ie  ques- 
tion raised  by  Taylor's  allegation  in  the  ac- 
tion. He  submitted  the  main  question,  the 
right  to  collect  the  rent,  to  a  tribunal  having 
jurisdiction  of  the  parties  and  of  the  subject- 
matter.  He  produced  oral  testimony  consist- 
ing of  his  own  statements  directly  as  a  wit- 
ness, and  admissions  attributed  to  Winn,  who 
in  turn  confronted  Taylor  with  his  deed. 
Even  if  the  deed  were  reformed,  it  would 
not  preclude  the  admission  of  other  legal 
evidence  to  sustain  or  to  controvert  the  con- 
tention of  'either  party.  The  decision  must 
therefore  remain  as  determined  by  the  judg- 
ment. With  the  record  all  before  it  the  cir- 
cuit court  was  right  in  rendering  a  decree  in 
favor  of  the  defendant  on  the  pleadings  in 
the  equity  suit 

The  decree  is  therefore  affirmed. 


(!»  Wyo.  m 

SPENCER  et  al.  V.  LOEWENSTEIN. 
(No.    1039.) 

(Supreme  Court  of  Wyoming.    July  20,  1922.) 

I.  Appeal  and  error  ®=33S6— Appeal  dismissed 
where  notice  of  appeal  not  givea  within  stat- 
utory period. 
Where  judgment  was  entered  on  April  29, 

1020,  and  notice  of  an  appeal  was  not  served 


and  filed  until  September  7,  1920,  a  motion 
to  dismiss  the  appeal  was  granted,  under 
Comp.  St  1920,  I  6402,  reqauring  notice  of 
appeal  to  be  filed  within  10  days  of  the  entry 
of  judgment 

2.  Appeal    aad  .  error   <8=>345(l)— Motloa   for 

new  trial  held  not  to  extend  time  for  fliing 

notice  of  appeal. 

Where  after  trial  of  an  issue  of  fact  and 

ordinary  motion  for  new  trial  was  made  and 

filed  under  Comp.  St  1920,  ff  6870  and  6872, 

not  being  a  motion  under  sections  6923-5934, 

it  did  not  extend  the   time  for   serving   and 

filing  notice  of  appeal  from  the  judgment 

Appeal  from  District  Court,  Uinta  County ; 
John  R.  Arnold,  Judge. 

Action  by  George  Spencer  and  another,  do- 
ing business  under  the  firm  name  of  Spencer 
&  Bird,  against  Fred  Loewenstein.  Judgment 
for  plaintiffs,  and  defendant  appeals.  On 
motion  to  dismiss  the  appeal.  Api)eal  dis- 
missed. 

Reuel  Walton,  of  Evanston,  for  appellant 
Louis  Kabell,  Jr.,   of  Evanston,   for   re- 
spondent. 

EIMBALIik  J.  [1]  This  case  has  been 
brought  here  by  direct  appeal  from  the  judg- 
ment entered  April  20,  1920.  The  respond- 
ents move  to  dismiss  the  appeal  for  the  rea- 
son, among  others,  that  the  notice  of  appaal 
was  not  served  and  filed  within  10  days  from 
the  entry  of  the  judgment  as  required  by  sec- 
tion 6402,  C.  S.  Wyo.  1920.  The  notice  was 
not  served  and  filed  until  September  7,  1920, 
and  it  is  therefore  apparent  that  the  appeal 
from  the  judgment  has  not  been  taken  with- 
in the  time  required  by  statute,  and  must  be 
dismissed. 

[2  J  A  motion  for  a  new  trial  filed  May  7. 
1920,  was  denied  August  30,  1920,  but  as  was 
held  in  Mitter  v.  Black  Diamond  Coal  Co., 
27  Wyo.  72,  191  Pac.  1069,  193  Pac.  620,  the 
filing  of  that  motion  did  not  extend  the  time 
for  serving  and  filing  the  notice  of  appeal 
from  the  judgment  In  the  Mitter  Case  on. 
rehearing  (27  Wyo.  78,  193  Pac.  520,  and  206 
Pac.  152),  because  of  the  peculiar  circum- 
stances then  brought  to  its  attention,  the 
court  felt  justified  in  considering  the  motion 
for  a  new  trial  as  a  motion  under  diapter  870, 
C.  S.  Wyo.  1920,  to  vacate  the  judgment,  and 
the  order  denying  It  as  an  appealable  order; 
the  notice  of  appeal  in  that  case  reciting  that 
the  appeal  was  taken  from  that  order  as 
well  as  from  the  judgment  The  dismissal 
of  the  appeal  from  the  judgment  was  not  af- 
fected by  the  rehearing.  The  reasons  which 
induced  the  court  to  entertain  the  appeal,  for 
limited  purposes,  on  the  rehearing  in  the 
Mitter  Case,  do  not  appear  in  the  case  at 
bar.  Here  the  record  shows  that,  there  had 
been  a  trial,  a  Judicial  investigation  of  an 
issue  of  fact;  and  the  motion  for  a  new 
trial,  asking  a  re-examination  of  that  issue. 
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was  dearly  the  ordinary  motion  applying  for 
that  relief  under  section  5870.  It  was  filed 
at  the  same  term  and  within  10  days  after 
the  Judgment  was  rendered,  as  required  by 
section  5872.  There  was  nothing  in  Its  form 
or  substance  to  indicate  that  it  was  intended 
or  should  be  treated  as  anything  other  than 
what  it  purported  to  be.  We  can  find  no 
reaswi  why  the  motion  should  have  been  be- 
low or  should  be  here  considered  as  a  mo- 
tion under  chapter  370.  If  we  were  to  hold 
otherwise  on  that  point,  we  would  then  be 
met  by  the  fact  that  there  was  no  notice  of 
appeal  from  the  order  denying  that  motion, 
for  the  notice  found  in  the  record  recites  that 
the  defendant  appeals  frcHU  the  Judgment  of 
April  29  only. 
The  appeal  is  dismissed. 

BLUME,  J.,  concurs. 

POTTER.  0.  J.,  being  ill,  did  not  sit 


(29  Wyo.  1) 

SPARKS  et  al. 


V.  MOUNT  et  al. 


(Supreme  Court  of  Wyoming.    July  20,  1922.) 

1.  Mines  and  mlnaraJt  «=»36-^taking  and 
posting  notice*  held  to  Indicate  extent  of 
possession  taken  pursuant  to  location  of  site 
for  oil  wells. 

Where  a  location  for  oil  and  prospecting 
was  made  February  16,  1918,  but  do  actual  dis- 
covery was  perfected  thereunder,  the  land  in 
question  was  open  to  entry  under  the  mineral 
laud  laws  of  the  United  States  on  Angast 
29,  1919,  and  where  idaintiffs  entered  and 
took  possession  of  the  land  lawfully,  and  duly 
staked  and  marked  the  boundaries  under  their 
location,  and  duly  recorded  the  location  no- 
tice, their  acts  indicated  'the  extent  of  pos- 
session taken  pursuant  to  the  location. 

2.  Mines  and  minerals  €=>36— No  rights  ad- 
verse to  party  lawfully  in  possession  of 
oiaim  can  be  Initiated  by  trespass. 

Where  party  is  lawfully  in  possession  of 
land  duly  located  and  claimed  for  oil  pros- 
pecting, no  rights  adverse  to  him  can  be  ini- 
tiated by  trespass. 

8.  Mines  and  minerals  9=336— Prospector  on 
oil  claim  held  entitled  to  possession  thereof. 
Where  defendants  entered  on  public  lands 
and  made  a  location  for  prospecting  for  oil 
on  February  1B»  1918,  but  had  not  made  any 
discovery,  and  plaintiffs,  finding  no  one  in 
poBseesion,  entered  Angust  29,  1919,  and  took 
possession  of  the  land  lawfully  pursuant  to 
a  locatiOQ  which  they  made  to  prospect  for 
oQ,  and  defendant  during  a  short  tempora- 
ry absence  of  plaintiffs'  manager  entered  on 
the  land  and  sat  up  an  oil  derrick  to  which 
action  plaintiffs  at  once  protested,  and  insti- 
tuted a  suit  to  oust  defendants  five  days  there- 
after, plaintiffs  were  entitled  to  possession, 
having  acquired  the  right  thereto  by  peaceful 
and  lawful  entry  on  lands  open  to  location. 


Appeal  from  District  Court,  Weston  Coun- 
ty; Ernest  C. Raymond,  Judge. 

Action  by  O.  F.  Sparks  and  another 
against  3.  D.  Mount  and  others.  From  Judg- 
ment for  defendants,  plaintiffs  appeal.  Be- 
versed  and  remanded. 

B.  B.  McNally,  of  Sheridan,  and  B.  E. 
Wakeman,  of  Newcastle,  for  appellants. 

Hagens  It  Murane,  of  Gasper,  and  Green- 
wood &  Dunbox,  of  Newcastle,  for  respond- 
ents. 

BLUME,  3.  The  parties  will  herein  be 
referred  to  in  the  same  manner  as  in  the 
case  below.  It  will  not  be  necessary,  for 
the  purposes  of  this  case,  to  set  forth  in 
detail  the  rights  of  the  defendants  as  be- 
tween themselves.  There  is  some  eonfllet 
in  the  evidence  as  to  whether  or  not  the  de- 
fendants bad  discovered  oil  on  December  22, 
1919,  but  for  the  purposes  of  this  case  we 
shall  have  to  treat  that  as  an  established 
fact  With  that  so  taken,  the  evidence  In 
this  case  is  substantially  undisputed,  and  vse 
must  determine  as  to  whether  the  Judgment 
herein  was  warranted  thereunder.  The  testi- 
mony, so  far  as  it  bears  materially  on  the 
questions  here  involved,  is  in  substance  as 
herein  set  out  The  predecessors  in  interest 
of  the  defendants  filed  an  oil  placer  location 
on  the  S.  E.  %  of  section  6,  tovmship  46 
north,  range  63,  Weston  county,  Wyo.,  on 
February  16,  1918.  No  possession  of  the 
land  was  taken  under  fbls  location  until 
about  December  15;  1919,  and  no  discovery  is 
claimed  thereunder  until  December  22,  1919. 

On  August  29,  1919,  the  predecessors  in 
interest  of  the  plaintiffs  made  an  oil  placer 
mining  claim  on  the  same  land,  duly  marked 
the  boundaries  thereof,  and  placed  of  record 
the  location  notice.  These  locators  leased 
the  land  to  B.  J.  Armstrong  Company,  who 
in  turn  leased  the  land  to  plaintiffs.  Plain- 
tiffs entered  and  took  possession  of  the  land, 
for  the  purpose  of  drilling  for  oil.  In  the 
latter  part  of  November,  1919.  No  other 
party  was  then  in  possession.  Plaintiffs 
through  a  drilling  contractor  erected  a  small 
building  on  the  land,  and  moved  an  oil- 
drilling  machine  onto  the  premises,  and  com- 
menced about  that  time  to  drill  for  oil,  pur- 
suing the  work  diligently  until  December  13, 
1919,  when  the  well  was  "plugged"  by  some 
unknown  party  during  the  nighttime.  The 
drilling  contractor  thereupon  attempted  to 
get  the  material  from  the  well,  succeeded  in 
getting  out  at  least  most  of  it,  and  shortly 
thereafter,  the  exact  date  not  appearing, 
plaintiffs  commenced  another  well,  diligently 
pursuing  the  work,  till  the  commencement  of 
this  suit,  on  December  22,  1919,  and,  in  tact, 
until  the  trial  c^  this  case  on  December  29, 
1919.  The  drilUng  outfit  was  visible  at  all 
times  to  parties  entering  upon  the  land. 

In  the  meantime,  about  December  ISth,  de- 
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fendants,  Qironifb  one  Briggs,  entered  the 
land,  apparently  In  the  daytime,  and  on  that 
and  the  suooeedlng  day  moved  some  material 
onto  the  land.  On  December  17,  1919,  they 
moved  a  dillJlng  outfit  onto  the  premises  for 
the  parpose  of  drilling  for  oU,  locating  the 
well  a  short  distance  from  where  plaintiffs 
were  drilling.  No  one  made  any  objections 
to  such  entry  on  December  15th,  but  on  De- 
cember 17th,  the  plaintur  Sparks,  who  In  the 
meantime  had  temporarily  been  In  Sheridan, 
and  in  response  to  a  telegram  that  the  land 
in  question  was  being  entered  by  other  par- 
ties, followed,  within  about  one  honr  and  a 
half,  the  moving  of  the  drilling  outfit  onto 
the  land.  Defendants  had  not  then  commenc- 
ed drilling.  What  took  place  then  will  best 
be  stated  by  setting  out  the  testimony. 
Plaintiff  Sparks  testified: 

"Q.  And  for  what  purpose  did  yon  go  ont 
there?  A.  To  see  whether  anybody  had  moved 
on  and  notify  them  to  get  oS,  if  they  had. 

"Q.  What  did  you  find  when  yoo  got  oat 
there  7  A.  We  found  they  Jnst  pulled  a  rig 
in  just  ahead  of  na. 

"Q.  Do  yon  know  about  how  long  ahead  of 
you  they  bad  moved  the  rig  in  before  you 
heard  about  it?  A.  As  nearly  as  I  could  find 
out,  from  inquiry,  not  to  exceed  an  hour  and 
a  half. 

"Q.  Now,  what  did  you  do,  Ur.  Sparkes, 
when  you  went  on  the  ground  and  found  a 
rig  there?  A.  I  talked  with  a  man  named 
Briggs,  and  asked  him  if  he  knew  what  ground 
he  was  on,  and  he  said  he  did.  I  asked  him 
if  he  knew  that  we  were  drilling  on  it,  and  he 
said  he  didn't  know  whether  we  were  or  not, 
and  I  pointed  to  the  rig  right  under  the  hill 
from  him,  and  he  said  it  didn't  make  any  dif- 
ference; he  had  a  lease  on  It.  I  notified  him 
that  we  were  working  under  a  lease  from  the 
Armstrong  Company,  and  told  him  if  he  didn't 
get  oir,  we  would  begin  proceedings,  and  he 
said  that  is  just  what  he  wanted  done. 

"Q.  Was  Mr.  Briggs  apparently  in  charge 
there?  A.  Said  he  was.  He  was  running  the 
outfit" 

The  witness  Briggs  testified  on  this  matter 
as  follows: 

"Q.  Ton  recall  Mr.  Wakeman  and  Mr. 
Sparkes  coming  out  to  see  yon  when  you 
moved  the  rig  in  the  first  day?    A.  Yes,  sir. 

"Q.  And  when  you  got  the  rig  there  "they 
notified  you  they  were  in  possession  of  that 
land?     A.  That  is  what  they  said. 

"Q.  And  that  they  didn't  want  you  to  come 
on  there?  A.  That  is  what  they  said;  some- 
thing in  regard  to  that." 

The  plaintiffs  immediately  placed  the  mat- 
ter into  the  hands  of  their  attorney,  but  ow- 
ing to  the  difficulty  of  obtaining  an  injunc- 
tion bond,  this  suit  was  not  commenced  till 
December  22,  1919.  The  action  was  institut- 
ed for  the  purpose  of  restraining  the  defend- 
ants from  trespassing  on  said  land.  A  tem- 
porary restraining  order  was  issued.  The 
case  was  tried  on  December  29,  1919,  upon 
issues  joined,  and  judgment  was  entered 
herein,  dismissing  plaintiffs'  petition  and  ad- 


judging the  rtght  of  possession  to  defend- 
ants. From  this  judgment  plaintiffs  appeal 
under  the  so-called  direct  appeal  statute. 

[1  ]  No  possession  having  been  taken  under 
the  location  of  February  16, 1918,  and  no  ac- 
tual, real  discovery  having  been  perfected 
thereunder,  the  land  in  question  was  open  to 
entry  under  the  mineral  land  laws  of  the 
Unitetl  States  on  August  29, 1919.  Hence  the 
plaintiffs,  finding  no  one  In  occupcmcy,  and 
having  reasonable  cause  to  believe  that  oil 
would  be  discovered,  entered  and  took  posses- 
sion of  the  land  lawfully,  pursuant  to  the 
location  made  on  the  latter  date,  for  the  pur- 
pose of  making  a  discovery  of  olL  These 
propositions  are  not  seriously,  if  at  all,  ques- 
tioned. The  ground  had  been  duly  staked, 
the  boundaries  marked  under  the  latter  loca- 
tion, and  the  location  notice  had  been  duly 
recorded.  Under  these  circumstances,  these 
acts,  as  we  said  in  Phillips  v.  Brill,  17  Wyo. 
26,  36,  95  Pac.  866,  Indicated  the  extent  of 
possession  taken  puirsuant  to  such  location. 
The  rule  appears  to  be  reasonable,  nor  Is  any 
question  raised  thereon.  It  Is  supported  by 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  112  Fed.  4,  16,  50  O.  C.  A.  79,  61  L.  E. 
A.  230,  and  cases  there  dted.  See,  also. 
Miller  v.  Chrisman,  140  Cal.  440,  73  Paa  1083, 
74  Pac.  444,  98  Am.  St  Rep.  63.  As  a  prac- 
tical matter  In  oil  placer  mining  claims,  dis- 
covery generally  follows  the  posting  of  no- 
tices and  other  acts  of  location.  If  posses- 
sion were  confined  to  the  ground  actually  oc- 
cupied by  the  drilling  outfit,  then  by  reason 
of  the  interest,  nay,  excitement,  often  creat- 
ed by  the  findings  of  considerable  traces  of 
oil,  scrimnfages  and  contests  as  to  who  should 
first  occupy  the  soU  adjacent  to  the  drilling 
ground  would  be  apt  to  eoBue,  lending  to 
breaches  of  peace. .  Hence  the  plaintiffs  must 
be  held  to  have  been  in  actual  occupancy  of 
the  whole  of  the  land  in  question.  They  com- 
menced to  drill  and  work  toward  discovery  of 
oil  in  the  latter  part  of  November,  1919,  and 
continued  sudi  work  diligently  up  to  the  time 
that  the  defendants  attempted  to  enter.  At 
that  time,  therefore,  plaintiffs  were  lawfully 
In  possession  of  the  land,  and  the  question  is 
whether,  notwithstanding  that  fact,  they 
were  lawfully  ousted  therefrom. 

[2]  The  rule,  of  law  upon  which  counsel  for 
defendants  rely  is  stated  aptly  in  the  late 
case  of  Cole  v.  Ralph,  252  V.  S.  2861,  40  Sup^ 
Ct  321,  64  L.  Ed.  667,  as  follows: 

"In  advance  of  discovery  an  explorer  in  ae- 
tual  occupation  and  diligently  seardiing  for 
miueral  is  treated  as  a  licensee  or  tenant  at 
will,  and  no  right  can  be  initiated  or  acquired 
through  a  forcible,  fraudulent,  or  dandestine 
intrusion  upon  his  possession.  But  if  liia  oc- 
cupancy l>e  relaxed,  or  be  merely  incidental 
to  something  other  than  a  diligent  seardi  for 
mineral,  .  and  another  enters  peaceably,  and 
not  fraudulently  or  clandestinely,  and  makes 
a  mineral  discovery  and  location,  the  location 
so  made  is  valid  and  must  be  re8pect<Hl  ac- 
cordingly.    Belk  V.  Meagher,  104  U.  &  279, 
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287,  26  L.  Ed.  736;  Union  Ofl  Co.  r.  Smith, 
249  U.  S.  337,  840,  348,  39  Snp.  Ct  808,  68 
li.  Bd.  636,  and  eaiM  dted." 

Defendants  claim  that  the  acts  of  entry 
of  Brlggs  for  them  can  in  no  manner  be  (diar- 
acterized  as  "forcible,"  "frandolent,"  or 
"clandestine";  that,  on  the  contrary,  It  was 
peaceable;  that  therefore,  defendants  hav- 
ing made  a  discovery  first,  the  possession  of 
the  land  was  legally  adjudicated  to  them. 
The  cases  do  not  throw  a  great  deal  of  light 
on  the  qnestlon  as  to  what  is  meant  by  the 
terms  "forcible,"  "fraudulent,"  and  "dan- 
destine"  when  used  In  connection  with  an 
entry,  nor  when  such  entry  is  effected  In  a 
forcible  manner.  In  the  case  of  Grossman 
T.  Pendery  (C.  G.)  8  Fed.  683,  the  adverse 
entry  was  effected  by  tiie  consent  of  the  first 
entryman.  In  the  case  of  Ferris  v.  McNally, 
45  Mont  20,  121  Paa  889,  the  first  locator 
had  neither  actual  possesskni,  nor  was  he 
doing  any  work  of  discovery.  In  Gole  v. 
Balpb,  supra,  no  diligent  search  leading  to 
dlscovory  was  being  made  when  the  second 
locator  entered.  Similar  facts  appear  In 
other  cases.  Hence  these  cases  throw  no 
light  on  the  case  at  bar.  We  may,  however, 
glean  some  light  from  cases  which  treat  the 
question  here  Involved  and  state  tiie  rule  of 
law  applicable  In  a  somewhat  different  man- 
ner. Thus,  It  was  said  In  the  case  of  Smith 
▼.  OU  Go..  1«6  Gal.  217,  136  Pac.  966: 

"If  a  qnalified  person  peaceably  enters  upon 
public  lands  of  the  United  States  for  tlie  pnr- 
pose  of  discovering  oil  or  other  valuable  min- 
eral deposits  therein,  and  such  land  is  at  the 
time  unoccupied  and  there  is  at  the  time  no 
valid  mineral  location  or  lawful  entry  there- 
on, under  the  land  laws  of  the  United  States, 
such  person  has  the  right  to  continue  in  pos- 
session 80  long  as  he  continues  to  occupy  the 
same  to  the  exclusion  of  others,  and  diligently 
and  in  good  faith  prosecutes  thereon  the  work 
of  endeavoring  to  discover  sudt  mineral  there- 
to." 

In  three  Gallforala  cases  language  similar 
to  that  employed  in  Cole  v.  Ralph  was  used, 
but  the  courts  elucidated  the  question  some- 
what more  fully.  These  cases  are  MQler  v. 
Cbrlsman,  140  GaL  447,  78  Pac.  1083,  74  Pac. 
444,  98  Am.  St  Rep.  63;  McLemore  v.  Bx- 
prees  Oil  Co.,  168  Cat  662,  112  Pac.  69,  138 
Am.  St  Rep.  147;  Weed  v.  Snook,  144  Gal. 
443,  77  Pac.  1023.  In  the  first  of  these  cases 
the  court  also  said: 

"It  further  appears  that  certain  valuable 
rights  become  the  property  of  such  locators 
even  before  discovery.  They  have  the  right 
of  possession  against  all  intruders  (Oarthe  v. 
Hart,  73  Gal.  641,  16  Pac.  93),  and  they  may 
defend  this  possession  in  the  courts  (Richard- 
son V.  McNulty,  24  Gal.  389).  They  have 
then  the  right  of  possession  and  with  It  the 
right  to  protect  their  possession  against  all 
intrusions,  and  to  work  the  land  for  the  val- 
nable  minerals  it  is  thought  to  contain."  j 


In  the  second  case  tlM  ecntt  says  also: 

"What  the  attempting  locator  has  is  the 
right  to  continue  in  possession,  undisturbed 
by  any  form  of  hottUe  or  otandettme  entrf, 
while  he  Is  dlHgentiy  prosecuting  his  work  to 
a  discovery."     (Italics  are  ours.) 

In  the  third  case  the  court  also  says: 

"And  we  regard  the  law  as  settied,  that 
while  a  locator,  who  has  made  his  location  Is 
engaged  in  good  faith  in  prospecting  it  for 
minerals,  and  complies  with  the  laws  as  to 
expenditures,  and  is  in  possession,  the  land  is 
not  open  for  location  by  others.  In  case  of 
petroleum  lands  the  discovery  cannot  in  moat 
cases  be  made  except  by  considerable  labor 
and  expense  in  sinldng  wells.  In  making  the 
location  the  locator  necessarily  takes  into  con- 
sideration surface  indications,  geolo^cal  for- 
mations, proximity  to  known  mines  or  wells 
prodndng  oU.  He  must  make  his  location  in 
good  faith  and  use  proiier  diligence  to  make 
discovery  of  oil.  If  he  does  not  do  so,  he 
will  lose  his  rights  under  his  location,  as  to 
parties  who  may  afterwards  to  good  faith  ac- 
quire rights.  But  where  the  locator  is  to 
possession  under  his  location,  and  is  actively 
at  work  through  his  lessees  or  otherwise,  and 
expending  money  for  the  purpose  of  discov- 
ertofl  ofl,  his  rights  cannot  he  forfeited  to 
third  parties  who  attempt  to  make  locations 
under  sndi  drcumstanc^s.  The  law  must  be 
given  a  liberal  and  equitable  toterpretation 
with  a  view  of  protecting  prior  rights  ac- 
quired to  good  faith." 

The  foregoing  citations  seem  but  to  state 
the  general  rule,  that  where  one  party  Is 
lawfully  to  possession  of  a  claim,  no  rights 
adverse  to  him  can  be  initiated  by  a  tres- 
pass. That  rule  has  been  announced  by  a 
number  of  courts,  Including  this  court,  to  the 
cases  of  Whiting  v.  Straup.  17  Wyo.  1,  96 
Pac  849,  129  Am.  St  Rep.  1093,  and  PhllUps 
V.  Brill,  17  Wyo.  26.  It  Is  supported  by  27 
Cyc.  660;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  112  Fed.  4,  60  C.  G.  A.  79,  61 
L.  R.  A.  230;  Goodwin  v.  McCabe,  75  GaL 
684,  17  Pac.  706 ;  Field  v.  Grey,  1  Ariz.  404, 
25  Pac.  793 ;  Uncoto-Lncky  &  Lee  Mto.  Co.  v. 
Hendry,  9  N.  M.  149,  60  Pac.  330;  Cook  v. 
Johnson,  3  Alaska,  606,  642 ;  Cowell  v.  Lam- 
mers  (G.  C.)  21  Fed.  200,  and  other  cases. 

[3]  Since  on  December  16,  1919,  the  plain- 
tiffs were  to  lawful  possession  of  the  land, 
attempting,  by  diligent  prosecution  of  the 
work,  to  discover  oil,  the  entrance  on  the 
land  by  the  defendant  Brlggs,  without  the 
consent  of  plaintiff,  constituted  a  trespass 
through  which  the  defendants  could  not  to- 
itiate  any  rights  of  possession  against  plato- 
tiffs.  In  face  of  the  protest  made,  we  should 
hardly  characterize  the  entrance  made  as 
peaceable.  It  was  certainly  hostile.  We  fur- 
ther think  it  not  entirtiy  free  from  clandes- 
tlneness.  Brlggs  entered  on  the  land  during 
a  abort  temporary  absence  of  the  platoUff 
Sparks,  who,  apparentiy,  was  looldng  after 
the  land  for  himself  and  his  coplalntlff.  De- 
fendants were  not  entitied  to  take  advantage 
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of  such  short  tonporary  absence.  See  Ne- 
vada Sierra  Oil  Co.  v.  Home  OU  Co.  (C.  ,C.) 
»8  Fed.  673;  Hanson  y.  Craig,  161  Fed.  861, 
89  C.  C.  A.  55.  The  work  on  the  premises 
was  done  without  IntMTuptlon  by  agents  of 
the  plaintiffa  Because  these  agents  were 
not  instructed  to  look  out  for  and  promptly 
stop  intru^on  by  strangers  should  not  oper- 
ate to  the  prejudice  of  {dalntlffs.  The  latter 
were  not  compelled  to  anticipate  trespass  up- 
on their  lawful  possession.  If  they  were  en- 
titled to  indulge  in  any  presumptions,  it  was 
that  men  would  respect  lawful  possession, 
rather  than  the  opposite.  The  agents  of 
plaintiffs  apparently  promptly  notified  Sparks 
by  telegram  of  an  intended  intrusion,  though 
not  feeling  called  upon  to  stop  it  Sparks 
promptly  left  Sheridan  to  meet  the  situation, 
and  as  soon  as  possible  notified  Briggs  of  his 
rights,  and  that  he  wonld  Institute  suit  if 
necessary  to  protect  them.  This  was  before 
any  drilling  was  done  for  the  defendants. 
We  do  not  think  that  it  was  necessary  to  keep 
on  protesting  prior  to  the  commencement  of 
the  suit  Briggs  apparently  well  understood 
the  claims  of  the  latter;  his  attitude  was  in 
defiance  of  those  claims,  and  he  welcomed 
a  suit.  Xo  hold  that  plaintiff  should  have 
protested  sooner,  under  the  drcnmstances, 
would  be  equivalent  to  holding  that  the  pos- 
session of  a  mining  claim,  held  as  in  this 
case,  cannot  be  legally  maintained  except  by 
placing  around  the  land  a  fence,  with  gates, 
or  to  have  some  one  on  the  boundaries  of 
the  land  continually  on  the  watch  against 
Intruders.  We  do  not  think  that  the  law 
abould  place  that  burden  on  a  locator  In  good 
faith.  In  practice,  the  building  of  a  fence 
would  often  be  out  of  the  question.  To  re- 
quire a  constant  watch  would  frequently  lead 
to  attempts  to  evade  him,  and  would  simply 
encourage  strife,  breaches  of  the  peace,  and 
violence.  Nor  do  we  think  that  there  Is 
shown  herein  a  waiver  of  the  rights  of  plain- 
tiff by  reason  of  the  fact  that  the  suit  herein 
was  not  Instituted  till  December  22,  1919, 
five  days  after  Sparks  protested  to  Briggs. 
Plaintiffs  continued  their  work  until  the  in- 
stitution of  the  suit  and  even  to  the  triaL 
The  delay  of  bringing  the  action  sooner  was 
caused  by  circumstances  beyond  their  con- 
trol. We  do  not  think  that  because  of  their 
inability,  on  account  of  the  lack  of  financial 
resources,  instantly  to  furnish  an  injunction 
bond,  we  should  visit  punishment  upon  them. 
The  learned  trial  court  Was  no  doubt  misled 
herein  by  the  somewhat  ambiguous  language 
used  In  Cole  v.  Kalph,  supra,  and  other  cases, 
and  by  the  apparent  equity  existing  in  favor 
of  defendants  after  they  had  gone  to  the  ex- 
pense and  trouble  of  drilling  and  had  actual- 
ly made  a  discovery.     But  such   apparent 


equity  cannot  outweigh  the  dear  legal  rights 
of  plaintiffs,  particularly  when  practically  aU 
the  expense  of  defendants  was  incnrred  after 
definite  warning  of  the  claims  of  plaintiffs 
had  been  received. 

The  case  Is  accordingly  reversed  and  re- 
manded to  the  district  court  of  Weston  coun- 
ty, with  directions  to  enter  judgment  for  the 
plaintiffs  as  prayed. 

Keversed  and  remanded. 

KIMBALL,  J„  concurs. 
POTTER,  G.  J.,  being  ill,  did  not  partld- 
pate  in  the  final  decision. 


(45  Nev.  J9S> 

PAGE  V.  SUTTON.    (N«.  2499.) 

(Supreme   Conrt  of  Nevada.     Jaly  6,  1922.) 

Appeal  asd  error  4=»835(2)  —  No  revlMv  ef 
question  preseatad  for  first  time  on  petition 
for  rehaarlai. 

A  qaestion  presented  for  the  first  time  on 
petition  for  rehearing  will  not  be  considered. 

On  petition  for  rehearing.     Petition  de- 
nied. 
For  fwm»  opinion,  see  204  Pac  881. 

Robblns,  Elklns  &  Van  Fleet,  of  San  Fran- 
cisco, CaL,  for  appellant 

Booth  B.  Goodman,  of  Lovelodc,  for  re- 
spondent. 

COLEMAN,  J.  The  petition  for  rehear- 
ing must  be  denied.  It  Is  contended  that  in 
February,  1918,  and  before  Loring  visited 
Mill  City,  Sutton  sold  an  interest  In  the 
property  to  W.  O.  Pitt,  and  hence  the  plain- 
tiff Is  not  entitled  to  commission  thereon. 
This  point  was  not  urged  in  the  briefs,  nor. 
.<!o  far  as  we  remember,  or  as  appears  from 
our  notes  or  the  notes  of  the  offlctal  report- 
er, was  it  presented  upon  the  oral  argument 
In  view  of  the  oitlre  record'  in  the  case,  we 
think  there  is  no  merit  Hn  the  contention ; 
but,  in  any  event,  we  cannot  consider  it 
when  presented  for  the  first  time  on  petition 
for  rehearing.  Nelson  v.  Smith,  42  Nev.  302, 
176  Pac.  261,  178  Pac  625:  In  re  Forney's 
Estate,  43  Nev.  227,  184  Pac.  206,  186  Paa 
678. 

As  to  the  other  matters  urged  tn  the  pe- 
tition, we  are  entirely  satisfied  with  what 
we  said  in  our  former  opinion. 

For  the  reasons  givoi,  the  petition  is  de- 
nied. 


SANDERS,  C  J.,  and  DUGKEB,  J., 

cur. 
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Ex   pvto  WEINROTH. 

(Sapreme  Ooart  of  Nevada. 


Criminal  law  «=3i!208(9)— Indetermlnata  sen- 
tMoe  for  receiving  stolen  goods  held  proper. 
Under  Rev.  Lews,  {  6648,  providiiig  that  a 
person  convicted  of  receiving  stolen  goods  shall 
be  imprisoned  for  a  term  not  exceeding  five 
years,  and  section  7260  as  amended  by  St  1913, 
c.  199,  St.  1915,  c  158,  and  St.  1921,  c.  176, 
authorizing  indeterminate  sentences  limited  only 
>  by  the  minimum  and  maximum  terms  of  impris- 
onment provided  for  the  offense  when  no  fixed 
period  of  confinement  is  imposed  by  law,  and, 
where  no  minimum  term  is  fixed,  authorizing 
the  court  to  impose,  a  sentence  of  not  less  than 
one  or  more  than  five  years,  the  court  was  au- 
thorised to  give  a  defendant  convicted  of  re- 
ceiving stolen  goods  an  indeterminate  sentence 
of  not  less  than  one  year,  as  section  6648  fixed 
only  the  maximum  punishment. 

Original  application  for  a  writ  of  habeas 
corpus  on  behalf  of  Lonte  Welnroth.  Re- 
fused. 

A.  Grant  Miller,  of  Reno,  for  petitioner. 

I,.  B.  Fowler,  Atty.  Gen.,  Robert  Richards, 
Deputy  Atty.  Gen.;  and  Lester  D.  Summer- 
field,  DIst.  Atty.,  and  Harlan  L.  "Heward, 
Deputy  Dlst.  Atty.,  both  of  Rmo,  for  re- 
spondent. 

SANDERS,  C.  J.  Upon  the  conviction  of 
Louis  Welnroth  of  the  offense  of  receiving 
stolen  goods,  he  was  sentenced  under  and  by 
virtue  of  the  Indeterminate  Sentence  Law  to 
confinement  In  the  state  prison  for  a  term 
of  not  less  than  one  year,  where  he  has  been 
confined  for  some  months  past  by  a  commit- 
ment issued  out  of  the  Second  Judicial  dis- 
trict court  of  this  state  In  and  for  Washoe 
county,  wherein  he  was  tried  and  convicted. 

In  his  petition  for  a  writ  of  habeas  corpus, 
addressed  to  this  conrt,  be  alleges  that  his 
confinement  and  detention  by  the  warden  of 
the  state  prison  Is.  illegal,  in  that  the  judg- 
Inent  or  sentence  pronounced  against  him  is 
entirely  unlawful,  illegal,  and  void,  for  the 
reason  that  the  statnte  which  defines  the  of- 
fense of  receiving  stolen  goods  prescribes  the 
only  punishment  that  can  be  Imposed  by 
law  for  that  offense. 

In  the  exercise  of  our  original  Jurisdiction 
in  such  matters,  we  issued  the  writ  to  In- 
qnire  into  the  legality  of  the  sentence ;  there 
being  no  question  raised  as  to  the  court's  Ju- 
risdiction of  the  offense  and  of  the  petitioner. 

The  precise  qdestion  before  ns  is  whether 
tfie  court  had  Jurisdiction  to  pronounce  the 
particular  sentence  and  order  petitioner's 
commitment. 

The  statute  (Rev.  Laws,  |  6648),  which  de- 
fines the  offense  of  receivinsr  stolen  goods 
provides  that  the  person  charged  "shall  upon 
conviction,  be  imprisoned  In  the  state  prison 
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(107  P.) 

for  a  term  not  exceeding  live  yean,  or  by  a 
(No.  2557.)  fine  not  exceeding  one  thousand  dollars,  or 

both." 
July  25,  1922.)       The   Indeterminate    Sentence   Law    (Rev. 

Laws,  f  7260),  as  amended  (Stats.  1913,  p. 

275;  State.  1915,  p.  192;   Stats.  1921,  p.  265), 

provides,  inter  alUi: 


"Whenever  any  person  shall  be  convicted  of 
any  felony  for  which  no  fixed  period  of  con- 
finement is  imposed  by  law  and  where  a  Judg- 
ment of  confinement  is  rendered,  the  court 
shall,  in  addition  to  any  fine  or  forfeiture  which 
be  may  impose,  direct  that  such  person  be 
confined  in  the  state  prison  for  an  indetermi- 
nate term  limited  only  by  the  minimum  an^ 
maximum  term  of  imprisonment  prescribed  by 
law  for  the  offense  of  which  such  person  shall 
be  convicted;  and  where  no  minimum  term  of 
imprisonment  is  prescribed  by  law,  the  court 
shall  fix  the  minimum  term  in  his  discretion  at 
not  less  than  one  year  nor  morethan  five  years, 
and  where  no  maximum  term  of  imprisonment 
is  prescribed  by  law,  the  court  shall  fix  such 
maximum  term  of  imprisonment.    *    *     *  ** 

The  lower  court  manifestly  based  its  an- 
thority  to  pronounce  the  sentence  upon  the 
assumption  that  the  minimum  punishment 
prescribed  by  law  for  the  offense  of  receiv- 
ing stolen  goods  (a  felony)  Is  indeterminate, 
or.  In  other  words,  that  no  fixed  minimum  pe- 
riod of  confinement  In  the  state  prison  Is  im- 
posed for  the  offense.  And  It  Is  argued  by 
counsel  for  the  state  that,  as  no  minimum 
term  of  imprisonment  Is  prescribed  by  the 
statute  making  It  a  felony  to  receive  stolen 
goods,  the  sentence  of  petitioner  t»  Imprison- 
ment in  the  state  prison  for  a  term  of  not 
less  than  one  year  is  entirely  legaL  In  this 
counsel  are  correct.  It  Is  true  the  maximum 
punishment  for  such  offense  is  {H-escribed, 
but  the  minimum  Is  not  fixed.  It  is  our  view 
that  the  Indeterminate  Sentence  Lav,  among 
other  things,  was  designed  and  enacted  to 
cover  and  include  statutes  which  fix  the  max- 
imum puni^ment,  but  fall  to  prescribe  the 
minimum;  and  to  accomidlsh  ite  purpose  it 
expressly  provides  that — 

"Where  no  minimum  term  of  imprisonment  is 
prescribed  by  law,  the  court  -shall  fix  the  mini- 
mum term  in  his  discretion  at  not  less  than 
one  year  nor  more  than  five  years." 

But  It  is  argued  by  coupsel  for  petitioner 
that  apon  every  reasonable  Intendment  the 
statute  (section  6648)  must  be  construed  or 
Interpret^  as  fixing  the  minimum  pnnish- 
ment  for  the  offense  of  receiving  stolen  goods 
at  one  day's  imprisonment  in  the  state  pris- 
on, and  the  court  therefore  exceeded  its  Ju- 
risdiction in  sentencing  the  petitioner  for  a 
term  of  not  less  than  one  year  In  the  state 
prison.  The  statute  (section  6648)  fixes  only 
the  maximum  punishment,  and  we  are  of 
the  opinion  that  the  sentence  is  entlrdy  le- 
gal. Therefore  the  petitioner  must  be  re- 
manded to  the  custody  of  the  warden  of  the 
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state  prison,  there  to  remain  nntU  otberwlse 
legally  discharged. 

DUCKBB  and  OOiLEMAX,  33n  ooncor. 


(4$  Nev.  107) 

DAHLQUIST     V.    NEVADA     INDUSTRIAL 
COMMISSION.    (No.  2527.) 

(Snprone  Coart  of  Iferada.    July  26,  1922.) 

Master    and    servast    «=MI7(I)— Compensa- 
tion   suit    against     industrial     Commission 
original  proooeding  not  tried  "do  novo"  on 
Issue  rolled  on  before  Commission. 
Since  there  is  no  appeal  from  a  mBng  of 
the   Indnstrial   Commission,   Imt  the   salt  for 
compensation    tvoagiit   against    the    Commis- 
sion in  the  district  conrt  is  an  original  suit, 
plaintiff  can  rely  in   the  district  court  on   a 
common-law  marriage  vith  the  deceased  em- 
ployee, thongh  her  daim  before  the  commis- 
sion  was    based   on   a    eeremonial    marriage, 
there  being  in  sndi  ease  no  trial  "de  novo" 
in    the   technical    sense,   which    signifies   that 
there   had   already   been   a   trial  before  some 
tribunal,  and  that  the  trial  de  novo  was  not 
before  a  conrt  upon  an  original  hearing,  bat 
on  appeal 

[X!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  De  Noto.] 

Appeal  from  District  Court,  Nye  County; 
Hark  B.  AverOl,  Judge. 

On  petltton  for  rehearing.     Petition  de- 
nied. 
For  former  oirinlon,  aee  20S  Paa  107. 

L.  B.  Fowler,  Atty.  Oen.,  and  Bohert  Bldi- 
ards,  Deputy  Atty.  Oen.,  for  appellant 

Harry  Dunseatb  and  A.  BC  Hardy,  both  of 
Tonopah,  for  respondent 

OOLiBMAN,  J.  A  very  earnest  i>etltion  for 
a  rehearing  has  been  filed.  It  appears  that 
the  only  conclusion  reached  In  our  former 
opinion  complained  of  is  the  last  one  stated 
In  the  opinion.  In  the  petition  for  a  rehear- 
ing counsel  quote  In  full  our  views  expressed 
on  that  point,  and  then  observe: 

"We  dedare  that  this  question  is  .  a>  vital 
question,  not  in  so  much  as  its  decision  af- 
fects the  respondent  or  appellant  in  the  in- 
stant tase,  but  becanse,  if  the  quoted  language 
is  carried  to  its  logical  analysis,  it  is  a  man- 
date to  any  uid  all  daimants  to  ignore  the 
act  and  its  requirements  in  egtabliBiung,  or  at- 
tempting to  establish,  jurisdictional  'conditions 
precedent  before  the  Commission  prior  to 
prosecuting  an  action  de  novo  upon  a  reject- 
ed daim,  and  because,  if  the  quoted  language 
is  not  carried  to  its  logical  analysis,  it  leaves 
the  Commission  without  judicial  guidance  in 
administering  tlie  act  establisliing  and  creating 
It" 

Counsel  then  ash  this  question: 

"But  does  the  court  intend  by  its  opinion 
and  dedsioB  that  the  trial  de  novo  does  not 


contemplate  that  the  Jarlsdietiooal  conditions 
precedent  provided  for  in  the  act  need  be  ful- 
filled by  the  daimant  to  an  award  before  the 
Commisaioa? 

We  may  say  that  we  are  entirely  satisfled 
with  the  disposition  made  of  the  question 
urged  upon  our  consideration  In  the  petition, 
and  would  not  deem  it  neceoary  to  file  this 
response  to  the  petition  but  for  the  fact  that 
we  wish  to  malce  it  clear  that  we  do  not 
Intend  to  convey  any  idea  save  that  definitely 
expressed  In  the  opinion.  We  are  of  the 
opinion  that  the  point  suggested  by  the  query  * 
quoted  was  not  before  us,  and  we  do  not  un- 
derstand that  we  decided  it  In  our  former 
opinion.  Upon  the  oral  argument  we  asked 
the  counsel  the  question : ' 

"Is  there  anything  in  the  act  which  provides 
that  when  a  daim  is  presented  and  a  hearing 
had  (before  the  Commission)  and  its  deter- 
mination entered,  as  to  the  method  of  pre- 
cednre  thereafter? 

To  wUdli  counsel  replied: 

"No  more  than  the  blanket  statement;  and 
the  Brown  ease,  that  the  Commission  may  sue 
and  be  sued." 

Counsel  seem  to  base 'their  entire  argu- 
ment upon  the  theory  that  the  case  in  the 
district  court,  wherein  the  Judgmoit  was 
rendered  which  was  appealed  to  this  court, 
was  tried  by  that  court  de  nova  Since  the 
term  "de  novo"  means  anew,  it  may  be  that, 
literally  speaking,  the  trial  in  that  court 
was  de  novo;  but  in  legal  parlance  the  term 
"de  novo"  signifies  that  there  had  already 
been  a  trial  before  some  tribunal,  and  that 
the  trial  de  novo  was  not  before  a  court  up- 
on an  original  hearing,  but  upon  appeal, 
whereas  this  case  was  originally  Instituted 
in  the  district  court  We  are  sure  that 
learned  counsel  are  well  aware  of  the  terms 
of  section  1,  art  6,  of  our  C^enstitution,  and 
of  the  holding  in  Ormsby  County  v.  Kearney, 
87  Nev.  314,  142  Pac.  803,  and  foUowing  In 
V.  L.  *  S.  Co.  V.  District  Court,  42  Nev.  1, 
171  Pac  168,  wherein  It  was  hehl  that  the 
Legislature  had  no  authority  to  create  a 
tribunal  with  Judicial  powws,  other  than  as 
provided  in  the  sectlm  of  the  CJonstltution 
mentioned,  from  which  an  appeal  ml^t  be 
taken  to  the  district  court  in  this  state. 

We  have  not  been  cited  to  any  provision 
in  the  Workmen's  Compensation  Act  (St 
1913,  a  111,  as  amended  by  St  1915,  c.  190. 
St  1917,  c.  233,  and  St  1919,  c.  17Q  author- 
izing an  appeal  from  the  Commission  to  tite 
court,  nor  do  we  understand  that  it  Is  con- 
tended that  there  can  be  such  an  a^veal.  If 
there  can  be  no  such  appeal,  we  are  at  a 
loss  to  know  how  there  can  be  a  trial  de 
novo  before  that  court  of  a  matter  consid- 
ered 1^  the  Commission.  There  Is  absolutely 
no  connection  between  the  proceeding  he- 
fore  the  Commission   and  that  before  thla 
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'  conrt,  nor,  as  appears  from  the  answer  of 
counsel  to  the  query  propounded  during  the 
oral  argument,  is  there  any  contention  that 
there  is. 

Ciounsel  relies  upon  the  following  antfaorl- 
tles  to  sustain  their  position:  Englebret- 
son  T.  Ind.  Ace.  Comm.,  170  OaL  793,  151 
Pac.  421;  Employers  t.  Ind.  Ace.  Oomm., 
170  Cal.  800, 161  Pac.  423 ;  Tlrre  v.  Bush  T. 
Co.,  172  App.  DlT.  386,  1S8  N.  Y.  Supp.  883; 
Int  H.  Co.  ▼.  Ind.  Comm.,  167  Wis.  187,  147 
N.  W.  63,  Ann.  Caa.  1916B,  330 ;  In  re  Pierro, 
223  Mass.  378,  111  N.  B.  067.  We  do  not 
think  any  of  these  cases  is  in  point.  It  ap- 
pears that  the  first  case  mentioned  was  a 
proceeding  in  certiorari  "under  the  proVidons 
of  the  Workmen's  Compensation  Act"  Just 
how  It  can  be  authority  in  this  case  we  are 
unable  to  see.  The  second  case  was  before 
the  court,  as  appears  from  the  preliminary 
statement,  on  a  writ  of  review.  We  are  not 
Informed  as  to  the  authority  of  the  court  In 
such  matters,  but  it  is  very  evident  that  the 
situation  was  entirely  unlike  that  presented 
here.  The  case  of  Tirre  v.  Bush  T.  Co.,  su- 
pra, was  one  In  which  an  appeal  was  taken 
from  the  award  of  the  Commission.  Such  is 
not  the  case  before  us.  The  case  of  Int  H. 
Co.  T.  Ind.  Comm.  supra,  was  one  which 
was  on  review  by  the  court  pursuant  to  ex- 
press legislative  authority,  and  last  case 
mentioned  was  before  the  court  on  appeal 
In  eadt  of  these  cases  it  appears  that  the 
court  was  authorized  to  review  the  proceed- 
ings had  before  the  Oommisslon.  In  the  case 
before  us  the  court  reviewed  nothing;  It 
merely  determined  a  suit  commenced  before 
It  There  was  no  connection  between  the 
proceedings  before  the  Commission  and  the 
court  proceeding.  We  fall  to  see  wherein 
any  of  the  cases  mentioned  Is  an  authority 
In  point 

The  petition  is  denied. 


SANDERS,  C. 
cur. 


J.,  and  DX7CKER,  J.,  con- 


(46  Nov.  U3) 

STATE  ax  rel.  THATCHER  at  al.  v. 

JUSTICE  COURT  OF   RENO  TP„ 

WASHOE    COUNTY    tt    al. 

(No.  2514.) 

(Supreme  Court  of  Nevada.    Aug.  6,   1922.) 

1.  Certiorari  «=>e4(2)— JnrlsdlotloR'  of  oosrt 
Is   limit  of  Inquiry   upon  certiorari. 

The  limit  of  inquiry  upon  certiorari  is  the 
qneBtion  of  the  Jurisdiction  of  the  court 

2.  Justices  of  the  peace  «=9l22(2)— Copy  of 
complaint  served  on  defendant  must  be  oer- 
tilled  as  being  a  true  copy  In  order  to  give 
court  Jurisdiction  to  enter  default  Judg- 
ment. 

Where  the  copy  of  complaint  served  per- 
sonally on  defendant  was  not  certified  by  the 
justice  or  the  attorney  for  plaintiff  to   be   a 


true  and  correct  copy  of  the  eomplahit  on  file 
in  the  Justice  court  the  Justice  acquired  no 
jurisdiction,  and  hence  had  no  power  or  au- 
thority to  render  a  default  Judgment  against 
defendant 

3.  Justices  of  the  peace  «=984(6)— Want  «f 
process   cannot   be   waived. 

The  rule  that  where  one  against  whom  a 
Judgment  has  been  rendered  t>y  default  with- 
out a  valid  service  of  process  appears  to  ask 
that  the  default  I>e  set  aside  and  for  leave  to 
answer  on  the  merits,  he  theretiy  waives  want 
of  process,  does  not  apply  where  the  copy  of 
the  complaint  served  on  defendant  was  not 
certified  as  being  a  true  copy  of  the  complaint 
on  file  in  the  justice  court 

4.  Election  ot  remedies  «=>3( I)— Remedies 
held  not  Inconsistent 

Tliat  defendant  in  an  action  in  a  justice 
court  appeared  and  asked  that  the  defaidt 
Judgment  against  him  lie  set  aside  on  the 
ground  of  inadvertence  and  excusable  delay 
did  not  pre(>Iude  liim  from  setting  up  in  a  cer- 
tiorari proceeding  that  the  Justice  was  with- 
out 'jurisdiction  to  render  the  judgment  be- 
cause of  invalid  process,  as  there  was  nothing 
inconsistent  between  the  remedies. 

5.  Election  of  remedies  45>3(l)— One  mnstrs* 
sort  to  one  or  two  Inconsistent  remedies  t» 
constitute  an  eleotlon. 

The  very  essential  of  election  is  that  a 
party  must  resort  to  one  of  two  inconsistent 
remedies. 

6.  Estoppel  «=9Sfr— One  must  have  changed 
his  position  to  his  detriment  by  conduct  of 
the  other  party. 

An  essential  to  the  invoking  of  the  doe- 
trine  of  estoppel  is  that  a  party  lias,  bj  the 
conduct  of  the  other  party,  been  induced  to 
change  his  iwsition  to  his  detriment 

Appeal  from  District  0>urt  Washoe  Ckran- 
ty;   Edward  F.  Lunsford,  Judge. 

Certiorari  proceeding  by  the  State  of  Ne- 
vada, <a  the  relatl(m  of  George  Ttiatcbpj  and 
others,  against  the  Justice  (3ourt  of  Reno 
Township,  Washoe  (bounty,  and  Sidn^  0. 
Poster,  Justice.  Judgment  for  petitioners, 
and  respondents  appeal.    AiBrmed. 

Augustus  Tilden,  of  Reno,  for  appellant 
Hoyt,   Norcross,    Thatcher,    Woodbnin   ft 
Henley,  of  R«io,  tor  respondenta. 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  rendered  In  a  proceeding  In  cer- 
tiorari and  from  an  order  denying  a  new 
trial  therein. 

The  undisputed  facts  are  that  Augustus 
Tilden  obtained  a  Judgment  by  default 
against  relators  in  the  Justice  court  of  Renb 
township  for  their  failure  to  appear,  answer, 
or  demur.  Seventeen  days  after  the  rendi- 
tion and  entry  of  the  Judgment  the  relators 
moved  in  said  Justice  court  to  have  the  Judg- 
ment set  aside  and  vacated,  upon  the  ground 
of  inadvertence  and  excusable  neglect  The 
Justice  denied  the  motion,   and   thereafter 
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they  sued  out  a  writ  of  certiorari  to  review 
tbe  Judgment  Upon  the  return  to  tbe  writ 
and  the  answer  of  Augustus  Tllden  to  the 
petition  therefor,  the  reviewing  court  de- 
cided and  held  the  Judgment  to  be  void  for 
want  of  Jurisdiction.  Counsel  for  appellant 
asserts  that  the  Judgment  Is  against  law,  and 
that  the  evidence  Is  Insufficient  to  support 
the  Judgment. 

[1]  The  rule  Is  so  well  established  that  the 
limit  of  the  Inquiry  upon  certiorari  Is  the 
question  of  the  Jurisdiction  of  the  court,  that 
it  should  never  again  be  questioned,  directly 
or  Indirectly,  In  this  Jurisdiction.  Ignoring, 
then,  all  errors  of  law  and  the  insufficiency 
of  evidence  except  in  so  far  as  they  relate  to 
the  question  of  Jurisdiction,  we  shall  inquire 
whether  the  return  shows  that  the  justice 
court  exceeded  its  Jurisdiction. 

[2]  It  Is  conceded  that  the  copy  of  tbe 
complaint  served  personally  upon  relator  was 
not  certified  by  the  Justice  or  the  attorney  for 
plaintiff  to  be  a  true  and  correct  copy  of  the 
complaint  on  file  In  the  justice  court  The 
reviewing  court,  upon  the  authority  of  Mar- 
tin V.  Justice  Court  of  Elico  Tp.,  44  Nev.  140, 
190  Pac.  977,  held  this  to  be  a  jurisdictional 
requirement  and  that  the  Justice  was  with- 
out Jurisdiction,  power,  or  authority  to  ren- 
der the  Judgment 

[3]  Counsel  for  appellant  does  not  question 
this  autliority,  but  invokes  the  rule  that  if 
one  against  whom  a  Judgment  has  been  ren- 
dered by  default  without  a  valid  service  of 
process  appears  to  ask  that  the  default  be 
set  aside  and  for  leave  to  answer  on  the  mer- 
its, he  thereby  waives  the  want  of  process. 
It  Is  not  for  want  of  process  that  relators  at- 
tack the  Judgment  but  for  the  failure  of  the 
plaintiff  or  the  Justice  to  comply  with  what 
the  court  held  in  the  Martin  case  to  be  a  Ju- 
risdictional requirement  of  the  statute. 
,  This  court.  In  Iowa  M.  Co.  v.  Bonanza  M. 
Co.,  16  Nev.  at  page  73,  said: 

"There  is  a  marlced,  and  in  many  respects, 
important  and  substantial  distinction,  between 
defects  in  practical  proceedings,  which  consti- 
tute mere  irregularities,  or  sucb  as  render  tbe 
proceeding  a  total  nuility  and  altogether  void. 
Where  the  proeeeding  adopted  is  that  pre- 
scribed by  the  practice  of  the  court  and  the 
error  is  merely  in  tbe  manner  of  conducting 
it,  such  an  error  is  an  irregularity,  and  ma; 
be  waived  by  tbe  laches  or  subsequent  acta  of 
the  opposite  party;  but  where  the  proceed- 
ing is  altogether  unwarranted,  totally  dissim- 
ilar to  that  which  the  law  authorizes,  then 
the  proceeding  is  a  nullity,  and  cannot  be 
made  regular  by  any  act  of  either  parly." 

We  are  not  disposed  to  change  the  rule 
thus  adopted.  Sustaining  the  rule  are:  Bas- 
.Uns  V.  Wylds,  39  Ark.  347;  Southern  B.  & 
L.  Ass'n  V.  HaUum,  69  Ark.  583,  28  S.  W. 
420;  CorreU  v.  Greider,  246  lU.  378,  92  N. 
B.  266,  137  Am.  St  Rep.  327;  Mills  v.  State, 
10  Ind.  114;  Osborn  v.  Cloud,  21  Iowa,  238; 
{teals  V.  Shules,  29  Iowa,  507;    Mayfield  v. 


Bennett  48  Iowa,  194 ;  Godfrey  ▼.  Valentine, 
39  Minn.  336,  40  N.  W.  163,  12  Am.  St  Rep. 
657;  Roberts  v.  Railway  Co.,  48  Minn.  521, 
51  N.  W.  478;  Spencer  v.  Court  of  Honor, 
120  Minn.  422,  139  N.  W.  816;  McGuinness 
▼.  McGuinness,  72  N.  J.  B3q.  381,  68  AtL  768; 
Yorke  v.  Torkc,  8  N.  D.  343,  55  N.  W.  1006. 
And  a^e  Simensen  v.  Slmensen,  13  N.  D.  306, 
100  N.  W.  708. 

[4, 6]  We  do  not  thlnlc  there  is  any  ground 
for  the  contenticm  that  there  was  such  an 
election  of  remedies  as  precluded  the  prose- 
cution of  this  proceeding.  The  very  essMi- 
tlal  of  election  is  that  a  party  must  resort  to 
one  of  two  inconsistent  remedies.  Robertson 
V.  Robertson,  43  Nev.  50,  180  Pac  122,  187 
Paa  929.  There  is  nothing  Inconsistent  be- 
tween the  remedy  resorted  to  In  the  Justice 
court  and  In  this  proceeding. 

(•]  Aa  to  the  contention  of  eston>el,  we 
need  only  say  that  an  essential  to  the  suc- 
cessful Invoking  of  the  doctrine  of  estoppel  la 
that  a  party  has,  by  the  conduct  of  the  other 
party,  been  Induced  to  change  his  position  to 
his  detriment  Sharon  v.  MInnock,  6  Nev. 
377.  There  has  been  no  change  of  position 
on  the  part  of  appellant  audi  as  contem- 
plated by  the  law. 

The  Judgment  la  affhmed. 


(lUlUn.132> 

PHILLIPS  et  al.  v.  OKEY.    (No.  23865.) 
(Supreme   Court  of  Kansas.     July  8,  1922.) 

fSvUahut  by  the  Court.) 

1.  IMaster  and  servaat  «=3405 (4)— Evideaca  aa 
to  cause  of  death  of  miner  within  Compensa- 
tion Act  held  lnS;Ufflolent. 

In  an  action  for  compensation  for  tbe  death 
of  an  employee  oc  the  ground  that  liis  injury 
and  consequent  death  were  caused  by  breath- 
ing bad  air  in  his  employer's  mine,  when  the 
state  of  the  evidence  was  such  that  the  trial 
court  was  constrained  to  find  that  there  was 
"not  sufficient  evidence  to  show  that  the  death 
[of  tbe  woriunan]  was  caused  by,  or  contributed 
to,  by  the  breathing  of  the  bad  air,"  and  when 
the  evidence  was  uncertain  as  to  what  did  cause 
the  workman's  death,  there  was  no  error  in  the 
trial  court's  refusal  to  make  a  finding  thereon. 

2.  Trial  «s>395( I)— Finding  of  fact  in  har- 
mony with  evidenca  accepted  by  court  held 
sufficient. 

The  findings  of  fact  were  in  harmony  with 
tbe  evidence  to  which  the  trial  court  gave 
credence,  and  they  were  sufficiently  pertinent 
and  comprehensive  to  satisfy  tbe  mandate  of 
av.  Code,  S  297  (Gen.  St  1915,  {  7197). 

3.  Trial  «s>395(l)— Court  not  bouad  la  nak- 
Ing  flndings  of  faot  to  follow  catagorioal  ovt- 
line  submitted  by   litigants. 

In  making  findings  of  fact  aa  required  by 
Civ.  Code,  i  297  (Gen.  St  1915,  |  7197),  the 
trial  court  is  not  bound  to  adopt  and  follow  a 
categorical  outline  of  questions  of  fact  sab- 
mitted  by  the  litigants  or'  either  of  them. 


«s>For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Kay-Numbered  DlgaoU  and  ladaxaa 


Digitized  by 


Google 


Kan.) 


PHILLIPS 

<tOT 


Appeal  from  District  Court,  CSierokee 
Coonty. 

Action  by  Laura  Phillips  and  others,  by  a 
next  friend,  against  O.  D.  Okey.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Skldmore  ft  Skldmore,  of  C!olumbu8,  for 
appellants.  * 

O.  W.  Eamshaw,  of  Joplin,  Mo.,  and  Don 
H.  EUeman,  of  Columbus,  for  aiHPellee. 

DAWSON,  J.  This  was  an  action  for  an 
allowance  under  the  Workmen's  Comiwnsa- 
tlon  Act  (Laws  1911,  C.  218,  as  amended  by 
La-'s  1913,  c.  216). 

[1]  The  plaintiffs  are  the  wife  and  chil- 
dren of  the  late  John  Henry  Phillips,  who  in 
his  lifetime  had  been  a  miner  and  employed 
by  the  defendant  for  a  short  time  during  the 
year  1920.  On  August  8,  the  air  compressor 
in  defendant's  mine  became  defective,  and 
the  air  became  so  foul  that  Phillips  and  his 
fellow  miners  had  to  be  takai  out  of  the 
mine  twice  during  the  day.  Some  of  the 
workmen,  including  Pliillips,  were  somewhat 
affected,  temporarily  at  least,  by  the  bad  air. 
That  night  the  defendant  was  ill  at  his  home. 
About  ten  days  later,  a  doctor  was  called,  and 
he  found  that  Phillips  "was  suffering  pain 
and  had  a  chill  and  some  fever."  The  doctor 
said  he  "could  not  ascertain  the  cause  of  his 
illness.  •  •  •  It  might  possibly  be  the 
bad  air  he  had  breathed  in  the  mine.  •  •  • 
He  spit  up  substances,  •  *  •  in  *  smoky 
condition,  •  •  •  attended  Phillips  about 
six  times.  *  •  •  An  abscess  formed  and 
afterwards  broke  in  the  chest.  He  reported 
to  the  state  board  of  health  an  abscess  on 
the  lungs,  •  •  •  could  not  say  what 
caused  his  death.  It  was  due  to  formed  ab- 
scess."   Phillips  died  on  September  5,  1920. 

The  counter  abstract  supplies  the  attending 
physician's  testimony  in  greater  detail: 

"Q.  I  wish  you  would  state  bis  condition  a 
little  more  fully.  Did  be  spit  up  anything?  A. 
The  first  trip  I  made  to  the  man,  he  did  not,  but 
the  second  trip,  this  abscess  had  broken,  and  he 
was  spitting  up  this  matter. 

"Q.  Now,  Doctor,  was  you  able  to  ascertain 
the  cause  of  this  illness?    A.  No.    *    •    * 

"Q.  Too  say  that  an  abscess  formed  and 
afterwards  broke  in  bis  chest?  A.  Yes, 
sir.    •    •    • 

"Q.  Is  that  your  judgment  as  to  what  caused 
his  death?  A.  I  could  not  say  what  caused  his 
death.  It  was  due  from  the  abscess  that  caus- 
ed his  death.    •    •    • 

"By  the  Court:  Dr.  Jones,  have  you  a  Judg- 
met  as  to  bow  long  that  abscess  was  there?  A. 
I  have  not;  no  sir.  I  have  no  history  of  it  and 
no  way  of  diagnosing  that." 

There  was  considerable  evidence  Intro- 
duced on  both  sides,  from  which  the  trial 
court  might  possibly  have  found  either  way 
as  to  the  main  issue  of  fact ;  but  among  the 
findings  which  the  trial  court  did  make  are 
these: 
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"3.  The  court  further  finds  that  there  is  not 
sufficient  evidence  to  show  that  the  death  of 
said  John  Henry  Pbfllips  was  caused  by,  or 
contributed  to,  by  the  breathing  of  the  bad  air 
on  August  8,  1920.    •    •    • 

"&  That  no  notice  of  the  alleged  injury  was 
ever  given  defendant,  nor  was  any  claim  for 
compensation  made  upon  the  defendant  until 
.the  service  of  summons  in  this  action  which 
was  on  the  12th  day  of  November,  1920." 

Judgment  for  defendant  was  rendered  pur- 
suant thereto,  and  plaintiffs  appeal. 

They  complain  of  the  trial  court's  refusal 
to  fiud  "what  was  the  cause  of  the  death  of 
Jolm  Henry  Phillips."  But  surely  that  was 
not  error.  It  was  Incumbent  on  the  plain- 
tUTs  to  prove  to  the  satisfaction  of  the  trial 
court  that  the  death  of  Phillips  flowed  from 
an  injury  which  lie  had  received  in  the  course 
of  his  employment  in  defendant's  mine.  This 
they  failed  to  do.  The  Immediate  caiise  of 
hfs  death  was  the  abscess;  but  the  doctor 
who  attended  him  could  not  tell  what  caused 
the  abscess ;  and  neither  he  nor  either  of  the 
other  two  medical  experts  called  as  witness- 
es would  concede  more  than  a  possibility 
that  the  bad  air  Phillips  had  Inhaled  on  Au- 
gust 8  had  caused  the  abscess,  although  two 
of  them  testified  that  it  might  possibly  have 
aggravated 'an  existing  abscess.  Since  there 
was  no  convincing  testimony  that  the  ab- 
scess was  caused  or  aggravated  by  the  foul 
air  In  the  mine,  the  trial  court  properly  re- 
fused to  trace  Phillips'  Injury  and  death  to 
anything  arising  out  of  and  in  the  course  of 
his  employment  What  else  may  have  caused 
the  abscess  and  consequent  death  was  not  a 
primary  concern. 

[2]  Complaint  is  also  made  because  the 
trial  court  refused  to  find  whether  Phillips 
was  made  sick  by  the  bad  air  in  the  mine 
and  whether  he  ever  recovered  from  such 
sickness.  This  criticism  is  ID  founded.  1?he 
trial  court  did  find: 

"That  some  of  said  men,  Including  Phillips, 
became  affected  to  .some  extent  on  account  of 
said  bad  air  and  said  Phillips  went  home  about 
4  o'clock  that  afternoon  after  being  so  hoisted 
from  said  mine  and  still  felt  some  effects  of 
said  bad  air.  That  on  the  following  day,  and 
for  some  days  thereafter,  he  remained  at  home 
and  was  in  bed  a  part  of  the  time  and  was  up 
a  part  of  the  time,  and  on  the  18tb  day  of 
August  a  physician  was  called,  and  on  his  sec- 
ond visit,  probably  two  or  three  days  later,  as- 
certained that  the  patient  was  suffering  from 
an  abscess  on  the  lung,  which  abscess  resulted 
in  his  death  on  September  15,  1920." 

[3]  It  was  not  necessary  that  the  trial 
court's  special  findings  of  fact  should  follow 
the  categorical  outline  submitted  by  counsel 
for  plaintiffs.  The  court's  findings  as  made 
fully  satisfied  the  mandate  of  the  Civil  Code 
(Civ.  Code,  |  297;  Gen.  St.  1915,  {  7197; 
In  re  Appeal  from  Survey,  106  Kan.  222,  18T 
Pac.  677;  Alexa  T.  Alexa,  108  Kan.  38,  46. 
193  Pac.  1083), 
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In  view  of  the  foregoing,  fhe  correctness 
of  the  trial  court's  finding  that  there  was  no 
notice  given  to  the  defendant  of  Phillips*  In- 
jury and  that  no  dalm  for  compensation  had 
becoi  made  becomes  Immaterial. 

The  record  discloses  no  iwejudicial  error, 
and  the  Judgment  Is  affirmed. 

All  the  Justices  ooncurringi 


(lU  Kan.  6G») 
SMITH  V.  Mchenry  et  al.    (No.  23751.) 

(Supreme  Coort  of  Kansas.    May  6, 1922.    Mo- 
tion  for  Rehearing  Denied  July  8,  1922.) 

^SyRobM  (y  th«  OourlJ 

I.  Deed*  «s>l98(l)--Wllls  <3=358(l)— May  be 
set  aside  becanse  of  fldoolary  relattoas  of 
parties;  owser's  ooatraot  to  give  aaetber  her 
land  In  oonsldaratioa  ef  sapport  held  not  pro- 
eared  by  fraad  or  mdne  Iplinance. 
Although  a  deed  bcMed  upon  a  valoable  con- 
sideration, as  well  as  a  mere  gift,  may  be  set 
aside  under  some  eircumstances  because  of  the 
relations  of  the  parties,  where  no  further  show- 
ing of  fraud  or  undue  influeoce  has  been  made, 
and  no  proof  of  fair  dealing  has  been  supplied, 
it  is  held  that  in  the  present  case  the  evidence 
does  not  support  a  finding  that  the  contract  in 
question  was  procured  by  fraad  or  nndne  influ- 
ence. 

Z.  Wills  «s>88(S)— Contract  to  onvey  land  In 
oonsldsratlon  of  support  during  lifetime^  if 
not  operative  as  deed  or  will,  effective  as  ooa- 
traot. 
A  writing  by  which  the  owner  of  land,  in 
consideration  of  the  other  party  thereto  sup- 
porting her  during  her  life,  agreed  to  give  and 
convey  it  to  him  "either  by  last  will  and  testa- 
ment, or  in  lien  thereof,  tliis  instrument  to 
operate  in  all  respects  as  a  good  and  sufficient 
conveyance,"  is  heU,  even  if  not  operative  as 
either  a  deed  or  a  wUl,  to  be  effective  as  a  con- 
tract that  he  should  liave  the  land  at  her  death. 

3.  Wills  «=368— Evidence  held  to  show  per- 
formance of  agreement  to  support  owner  In 
consideration  of  owner's  agreement  to  give 
or  convey  land. 

The  fact  that  after  execution  of  the  con- 
tract described  in  the  foregoing  paragraph  the 
grantor  allowed  a  will  she  had  previously  exe- 
cuted, which  devised  to  the  grantee  the  land  in 
question  and  other  property,  to  remain  untO 
her  death  unrevoked  and  unchanged,  shows  an 
acceptance  on  her  part  of  bis  performance  of 
his  agreement  to  support  her.  The  perform- 
ance of  other  agreements  on  his  part  is  held  to 
have  been  sufficiently  excused. 

On  Motion  for  Rehearing. 

4.  Wills  «s>56— Contract  to  leave  another  all 
property  remaining  at  death  does  not  affeot 
subsequent  contract  that  land  owned  at  death 
shall,  on  death,  go  to  another  In  considera- 
tion of  support. 

The  fact  that  one  has  made  a  binding  con- 
tract to  leave  to  another  all  the  property  re- 
maining to  him  at  his  death  does  not  prevent 
his  making  a  later  valid  contract  that  a  tract  of 
land  then  owned  by  him  shall  upon  his  death 


go  to  a  ditferent  person  fat  conrideratlon  of  his 
caring  for  him  during  the  rest  of  his  life.  The 
first  contract  has  relation  to  the  inroperty, 
which  up  to  the  time  of  his  death  remains  sub- 
ject to  his  disposal,  and  the  nse  in  good  faith  of 
a  particular  piece  of  property,  althou^  com- 
prising practically  his  entire  estate,  to  secure 
his  maintenance  during  his  life,  withdraws  it 
from  that  category.  Evea  if  a  will  Is  made 
devising  the  tract  in  pursuance  of  the  second 
contract,  the  person  named  as  devisee  acquires 
his  rights  with  respect  thereto  ihrongh  the  con- 
tract; the  devise  serving  merely  to  transfer  the 
formal  legal  title  in  accordance  with  the  agree- 
ment. 

Appeal  from  District  Odnrt,  Washlngtcm 
Connty. 

Action  by  Geo.  A.  Smith  against  O.  I.  Mc- 
Henry  and  others.  Judgment  for  plalntUT, 
and  named  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Monroe,  Hurah  &  Monroe,  of  Topdca,  for 
appellant 
N.  J.  Ward,  of  Belleville,  for  appellee. 

MASON,  J.  This  case  Involves  a  contro- 
versy as  to  the  right  to  an  80-acre  farm  for^ 
merly  owned  by  Helen  Smith,  the  widow  of 
Daniel  Smith,  who  died  In  1912,  the  dalm- 
ants  being  George  A.  Smith  and  O.  I.  Mc- 
Henry.  The  claim  of  the  plaintiff  Qeorge  A. 
Smith,  Is  based  upon  two  oral  contracts  with 
his  foster  parents,  Daniel  and  Helen  Smith, 
to  the  effect  that  when  the  survivor  of  them 
died  he  was  to  have  all  the  property  left. 
In  consideration  for  certain  services.  The 
dalm  of  McHenry,  a  defendant,  la  based  up- 
on a  written  contract  entitling  him,  as  he 
contends,  to  the  tract  referred  to  upon  the 
death  of  Helen  Smith,  In  consideration  of  hia 
caring  for  her  from  the  time  it  was  entered 
into  and  In  discharge  of  an  existing  Indebt- 
edness of  $1,500.  The  court  allowed  McHen- 
ry a  Hen  for  the  $1,I$00,  but  otherwise  the 
plaintiff  recovered  Judgment  McHenry,  who 
will  be  referred  to  as  the  defendant  aiq>eal8. 

The  trial  court  found  spedfically  that  the 
contracts  under  which  the  plaintiff  claimed 
had  been  entered  into,  and  that  he  bad  per- 
formed both  on  his  part;  that  the  written 
contract  relied  upon  by  the  defendant  had 
been  procured  by  fraud  and  imdue  Influence, 
and  that  he  had  not  performed  the  obliga- 
tions he  had  assumed  under  it  The  defend- 
ant asserts  that,  while  there  was  evidence  to 
the  effect  that  Daniel  and  Helen  Smith  had 
promised  the  plaintiff  that  he  diould  be 
adopted  and  treated  as  their  heir,  there  was 
none  tending  to  show  any  agreement  that 
would  prevent  them  from  disposing  of  all 
their  property  elsewhere  by  will.  We  shall 
assume  that  upon  this  proposition  the  evi- 
dence supports  the  finding,  and  that  the 
plaintiff  in  addition  to  having  the  rights  of 
an  heir,  was  entitled  to  any  propwty  left  by 
Mrs.  Smith,  who  survived  her  bnsband,  which 
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was  within  her  power  to  dispose  of  by  wIlL 
Upon  that  assumption  the  case  must  be  de- 
termined according  to  the  effect  given  to 
the  written  contract  relied  upon  by  the  de- 
fendant. 

[1]  1.  The  defendant's  mother,  while  not 
related  to  the  Smiths,  had  been  reared  In 
their  home,  and  the  defendant  lived  there 
from  boyhood  until  he  was  married.  Mrs. 
Smith  lived  with  blm  during  the  last  years 
of  her  life  upon  the  farm  now  In  dlj<^ute. 
She  appears  to  hare  been  about  68  years  old 
at  the  time  Oie  contract  was  executed,  and 
died  some  5  years  later.  The  plaintltt  eon- 
tends  that  by  reason  of  the  .fiduciary  relation 
which  the  defendant  sustained  toward  Mrs. 
Smith  her  assent  to  the  written  contract 
mnst  be  presumed  to  have  been  obtained  by 
undue  Influence,  and  that  In  order  to  derive 
a  benefit  therefrom  the  defendant  was  re- 
quired to  prove  the  contrary.  l%e  defendant 
maintains  that  the  rule  Invoked  does  not 
apply  here,  the  contract  l>elng  hosed  upon  a 
valuable  consideration  and  the  relation  of  the 
parties  not  being  such  as  to  give  rise  to  that 
presumption.  The  rule  is  often  stated  as 
though  applying  only  or  especially  to  vol- 
untary cmveyances  or  gifts  inter  vivos. 
Smith  ▼.  Smith,  84  Kan.  242,  114  Pac.  246, 
and  note  in  36  U  R.  A.  (N.  S.)  S60;  12  B. 
O.  L.  968,  note  6;  14  A.  ft  El  Encyc.  of  Ix 
1011.  A  deed  or  contract,  based  upon  a 
valuable  consideration,  may,  however,  un- 
der some  circumstances  be  set  aside  because 
of  the  relations  of  the  parties,  wherei  no 
further  showing  of  fraud  or  undue  influence 
has  been  made,  and  no  proof  of  fair  dealing 
has  been  supplied.  6  R.  C.  TJ.  637 ;  note,  21 
Am.  St.  Rep.  103.  See,  also,  18  O.  J.  422, 
note  06. 

"While  equity  does  not  deny  the  possibility 
of  valid  transactions  between  the  two  parties, 
yet  because  every  fiduciary  relation  Implies  a 
condition  of  superiority  held  by  one  of  the  par- 
ties over  the  other,  in  every  transaction  be- 
tween them  by  which  the  superior  party  ob- 
tains a  possible  benefit,  equity  raises  a  pre- 
sumption against  its  validity,  and  casts  upon 
that  party  the  burden  of  proving  affirmatively 
its  compliance  with  equitable  requisites,  and  of 
thereby  overcoming  the  presumption."  2  Pom- 
eroy's  Eq.  Jur.  I  956. 

The  lawyer  by  whom  the  contract  in  ques- 
tion was  prepared  and  in  whose  office  it  was 
ezecated  testified  that  Mrs.  Smith  came  to 
see  him,  accompanied  by  two  fri^ids,  who 
signed  It  as  witnesses;  that  he  had  had  no 
previous  conversation  about  the  matter  with 
the  defendant ;  that  the  data  were  furnished 
him,  and  the  instrument  was  drawn  before 
the  defendant  arrived;  and  that  there  was 
nothing  to  indicate  that  the  agreemait  was 
not  her  free  and  voluntary  act.  While  the 
trial  court  was  not  bound  to  acc^t  the  tes- 
timony of  any  witness,  there  is  nothing  what- 
ever in  the  record  to  suggest  that  full  cre- 
dence was  not  given  to  this  versien  of  what 


took  place  at  the  time  of  the  preparation  and 
signing  of  the  instrument,  or  that  there  li 
any  doubt  of  Its  correctness.  The  testimony 
of  the  two  witnesses  referred  to  was  to  the 
^ect  that  they  were  fellow  diurcb  mem- 
bers of  Mr&  Smith;  that  they  came  with 
her  at  her  request,  she  stating  in  a  general 
way  the  purpose  of  the  visit ;  and  that  there 
were  no  Indications  of  any  duress  exercised 
upon  her.  Without  attempting  to  lay  down 
any  general  rule  by  which  more  or  less  simi- 
lar cases  may  be  solved,  we  hold  that  what- 
ever tendency  the  relation  of  the  parties  may 
have  had  to  cast  suspicion  upon  the  good 
faith  of  the  transaction,  and  to  call  for  evi- 
dence of  voluntary  ctmsent  on  the  part  of 
Mrs.  Smith,  was  fnlly  met  by  this  uncon- 
tradicted evidence  of  what  actually  took 
place  when  the  contract  was  signed,  and  that, 
if  it  is  to  be  held  invalid,  it  must  be  by  rea- 
son of  othCT  evidence  tending  to  show  the 
exercise  of  undue  influence  or  fraud. 

No  such  evidence  was  produced,  unless  it 
is  to  be  found  in  testimony  that  may  be  thus 
summarized :  Mrs.  Smith  often  said  that  Hie 
defendant  wanted  a  deed  to  the  farm;  that 
be  was  always  "shouldering  around  after  her 
for  it" ;  that  he  was  deviling  her  all  the  time 
about  the  place,  and  she  could  not  stand  it 
down  there,  but  she  would  not  let  him  or 
any  one  else  have  a  deed  to  it  until  she  was 
through  with  it,  and  had  refused  to  make 
a  deed;  that  she  had  flxed  everything  the 
best  she  knew  how — the  best  Way  she  knew 
without  deeding  it,  but  he  did  not  seem  satis- 
fled — that  he  would  have  to  be  satisfied  with 
what  she  had  done.  (It  does  not  appear 
whether  these  statements  were  made  before 
or  after  the  execution  of  the  contract;  a 
part  of  the  language  seems  to  Indicate  the 
latter.)  She  said  that  the  home  was  un- 
pleasant; there  was  so  much  profane  lan- 
guage ;  that  at  one  time  when  she  had  start- 
ed to  go  to  a  neighbor's  the  defendant  took 
her  back  and  sat  her  down  In  a  chair  not 
very  easy,  and  told  her  she  could  not  go. 
She  would  sometimes  visit  at  the  home  of 
friends  and  pay  her  board.  One  Christmas 
the  defendant  had  been  tantalizing  her  about 
his  contract  with  her,  and  she  went  to  her 
room.  He  followed  her  in,  and  told  her  if 
she  wanted  to  lie  down  to  come  out  on  the 
conch,  so  she  would  not  catch  cold.  He  took 
her  by  the  arm  and  brought  her  out,  and 
threw  her  on  the  conch  not  very  easy.  One 
witness  characterized  her  as  "old,  not  very 
strong,  and  feeble  and  childish."  Another 
said  she  seemed  to  be  a  woman  that  had  a 
will  of  her  own  with  respect  to  making  the 
deed,  but  otherwise  she  was  not.  She  exe- 
cuted the  contract  in  question,  and  also  the 
Will  hereafter  referred  to,  by  making  her 
mark.  Many  checks  drawn  by  Mrs.  Smith 
were  witnessed  by  the  defendant  Presum- 
ably a  short  time  after  the  contract  was  exe- 
cuted a  neighbor,  who  had  noticed  the  de- 
fendant's riding  around  two  or  three  times, 
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said  to  him  that  he  had  been  riding  around 
a  good  deaL  He  answered,  "Yes;  I  am 
throngli  now."  He  was  asked  if  he  had  hia 
business  fixed  up  now,  and  said,  "Yes;  I 
got  It  fixed,  and  fixed  the  way  I  want  it, 
too." 

The  court  does  not  regard  this  evidence,  or 
other  evidence  of  the  same  general  charac- 
ter, as  having  any  substantial  tendency  to 
show  the  exercise  of  undue  influence  upon 
Mrs.  Smith,  or  the  perpetration  of  any  fraud 
upon  her.  A.  presumption  of  undue  influence 
arises  more  readily  with  respect  to  the  execu- 
tion of  a  deed  or  contract  than  of  a  wilL 
Ginter  t.  Ointer,  79  Kan.  721,  744,  101  Pac. 
634.  643,  22  L.  B.  A.  (N.  S.)  1024.  But  In 
either  case.  In  order  for  the  evidence  to  be 
Buflldent  to  warrant  setting  aside  the  In- 
strument upon  that  ground,  it  must  show 
that  a  real  consent  was  lacldng.  "The  un- 
due Influence  for  which  a  will  or  deed  will 
be  annulled  must  be  such  as  that  the  party 
making  It  has  no  free  will,  but  stands  In 
vinculls."  Conley  v.  Nailor.  118  V.  S.  127, 
134,  135,  6  Sup.  Ct.  1001,  1005  (30  L.  Ed.  112). 
"In  wder  to  render  a  deed  void,  it  must 
operate  to  deprive  the  grantor  of  his  free 
agency,  by  substituting  for  his  will  that  of 
another.  It  does  not,  therefore,  consist  in 
mere  gratitude  for  kindness,  affection,  or  es- 
teem, where  a  conveyanice  is  Induced, 
•  *  nor  In  a  mere  desire  by  the  con- 
veyance to  gratify  the  wishes  of  another, 
if  the  free  agency  of  the  grantor  is  not 
impaired,  nor  even  in  suggestions,  entreaties, 
and  Importunities,  short  of  exactions  over- 
powering the  Krantor's  volition.  •  •  •" 
8  R.  O.  I*  1032. 

[2]  2.  The  plaintiff  contends  that  the  con- 
tract was  not  effective  as  a  deed  because  it 
was  testamentary  in  its  nature,  and  was  not 
effective  as  a  will  because  It  was  not  pro- 
bated. It  contained  an  agreement  on  the 
part  of  Mrs.  Smith  "to  give,  and  to  convey, 
either  by  last  will  and  testament,  or  in  lieu 
thereof,  this  instrument  to  operate  in  all  re- 
spects as  a  good  and  sufficient  conveyance 
of  the  following  described  real  estate,"  and 
this  agreement  among  others  on  the  part  of 
the  defendant,  "upon  the  death  of  the  said 
I«rty  of  the  first  part  the  foregoing  condi- 
tions having  been  carried  out,  and  the  title 
to  said  lands  vesting  in  him  by  virtue  here- 
of, to  pay,  or  cause  to  be  paid,  within  three 
months  from  such  time,  the  sum  of  $100  In 
cash  to  O.  A.  Smith."  It  was,  at  all  events, 
a  valid  contract  that  in  consideration  of  the 
$1,600  for  which  she  was  already  indebted  to 
the  defendant  and  of  his  caring  for  her  and 
furnishing  her  a  home  during  the  rest  of  her 
life,  and  of  other  agreements  on  his  part,  he 
was  to  have  the  farm  at  her  death.  If  it  had 
been  a  will,  it  would  at  the  same  time  have 
been  a  cmitract,  and  while  revocable  in  its 
aspect  as  a  will  would,  notwithstanding  such 
a  revocation,  have  been  enforceable  as  a 
contract    Nelson  v.  Schoonover,  89.  Kan.  388> 


181  Pac.  147.  tbe  prior  contract  with  th* 
plaintiff  Interpf^sed  no  obstacle.  That  pro- 
vided tliat  wliatever  property  was-  left  un- 
diq>osed  of  at  the  death  of  Mrs.  Smith  should 
go  to  the  plaintiff.  It  did  not  prevent  her 
disposing  of  the  farm  during  her  lifetime. 
She  could  sell  it  or  mortgage  it,  or  perhaps 
even  give  it  away.  At  all  events  she  could 
contract  with  reference  to  it.  She  could  use 
it  as  she  did  as  a  means  for  providing  for 
her  future  support.  Whether  the  Instrument 
was  itself  sufficient  to  pass  a  legal  title  to 
the  defendant  at  once  or  at  the  time  of  Mrs. 
Smith's  death  is  not  now  important  It  was 
at  least  as  effective  as  the  Camiliar  type  of 
oral  contracts  which  are  often  enforced, 
where  a  promise  made  that  in  return  for 
services  the  i>er8on  performing  them  shall  re- 
ceive certain  property  at  the  death  of  the 
owner.  Moreover,  about  two  years  before 
this  contract  was  entered  into,  Mrs.  Smith 
had  executed  a  will  which  was  duly  probat- 
ed, leaving  $100  to  the  plaintiff  and  giving 
the  rest  of  her  property  to  the  defendant 
No  reason  is  apparent  why  the  contract  may 
not  be  interpreted  as  one  to  give  the  plaintiff 
the  farm  by  will,  effectuated  on  the  part  of 
Mrs.  Smith  by  allowing  the  will  she  had  al- 
ready made,  which  gave  him  that  with  her 
other  property,  to  remain  unchanged.  The 
plaintiff  suggests  that  the  will  referred  t» 
was  revoked  by  the  later  instrument  which 
was  in  itself  a  will.  If  it  should  be  regarded 
as  a  will,  not  being  inconsistent  with  that 
already  executed,  it  could  not  eft'ect  its  rev- 
ocation.   40  Cyc.  1173. 

[3]  8.  The  court  found  that  the'  defendant 
had  failed  to  j)erform  the  contract  on  his 
part  in  that  he  did  not  as  his  agreement  re- 
quired, furnish  Mrs.  Smith  with  a  suitable 
home  or  provide  her  one  elsewhere,  or  make 
semi  annual  payments  to  her,  or  pay  the  ex- 
penses of  her  last  sickness  and  funeral,  or 
erect  a  monument  over  her  grave.  The  de- 
fendant argues  that  so  far  as  concerns  her 
support  which  would  Include  the  payment  of 
money  for  her  necessary  expenses,  the  objec- 
tion is  one  that  could  only  be  raised  by  Mrs. 
Smith  herself.  Where  a  deed  has  been  exe- 
cuted in  consideration  of  the  grantee  under- 
taking to  support  the  grantor  for  life,  there 
are  cases  holding  that  the  grantee's  failure 
to  perform  his  agreement  can  be  taken  ad- 
vantage of  only  by  the  grantor.  18  C.  J.  170, 
note  68;  18  C.  J.  864,  365,  note  16(b) ;  Roche 
V.  Roche,  286  lU.  836,  121  N.  El  621.  The 
reasons  given  for  the  rule  may  not  apply 
where  the  instrinnent  executed  is  not  a  deed, 
but  a  contract  to  make  a  will,  no  question 
there  arising  as  to  a  forfeiture,  or  of  divest- 
ing title  by  reason  of  the  nonperformance 
of  a  condition  subseqnmt  There  was  evi- 
dence that  Mrs.  Smith  complained  somewhat 
of  the  treatment  she  received,  expressed  dis- 
satisfaction with  it  and  at  times  stayed  with 
friends,  paying  board.  It  does  not  appear, 
however,  that  she  was  refused  money,  or  that 
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she  abandoned  her  home  with  the  defendant 
On  the  contrary,  she  seems  to  have  remained 
with  him  until  her  death.  Inasmuch  as  she 
refrained  from  revoking  or  dianglng  the  will 
she  bad  already  made  In  bis  favor,  we  think 
she  must  be  regarded  as  having  shown  her- 
self snfflciently  satisfied  with  the  existing 
conditions  to  accept  such  performance  as  he 
ofTered  and  treat  the  contract  as  stlU  in 
force.  Of  tbe  defendant's  omission  to  pay 
the  expenses  of  Mrs.  Smith's  last  illness  and 
funeral  and  to  erect  a  monument,  these  ex- 
planations are  offered  In  his  brief :  Such  ex- 
penses were  paid  Id  due  course  of  the  admin- 
istration of  her  estate,  he  supposing  that. 
Inasmuch  as  he  was  her  residuary  legatee. 
It  came  to  the  same  thing  as  payment  by 
him ;  and  Mrs.  Smith  before  her  death  caused 
a  monument  to  be  erected.  Neither  state- 
mont  of  fact  is  challenged  in  the  brief  of  the 
plaintiff,  and  we  deem  the  excuses  sufflcirait 

The  Judgment  is  reversed,  and  the  cause 
la  remanded,  with  directions  to  render  Judg- 
ment Jn  favor  of  the  defendant,  quieting  his 
title  to  the  land  as  against  tbe  plaintiff. 

All  the  Justices  concurring. 

On  Motion  for  RehearinK. 

[4]  In  a  motion  for  a  rehearing  it  is  urged 
that  Mrs.  Smith's  contract  that  McH«iry 
should  have  the  80-acre  tract  when  she  died 
cannot  be  enforced  without  violating  the 
rights  of  tbe  plaintiff  under  her  earlier  agree- 
ment to  leave  to  him  all  the  property  re- 
maining to  her  at  the  time  of  her  death. 
This  matter  was  discussed  in  the  original 
opinion,  but  perhaps  not  at  sufficient  length 
to  make  the  view  of  the  court  clear.  By  the 
first  contract  Mrs.  Smith  did  not  agree  that 
the  plaintiff  was  to  receive  any  particular 
property.  She  did  not  undertake  that  she 
would  hatve  any  property  when  she  died,  but 
that  whatever  she  then  had  should  be  left  to 
him.  This  agreement  we  regard  as  having 
reference  to  property  of  which  at  the  time  of 
her  death  she  had  the  power  of  disposal. 
She  could  have  deeded  the  tract  in  question 
to  McHenry  or  to  any  pne  else,  reserving  a 
Mfe  interest  in  herself,  without  any  Invasion 
ef  the  plalntirs  rights.  See  40  Cyc.  1069. 
What  she  did  was  to  bargain  away  tbe  own- 
ership of  the  land  after  her  death  to  secure 
her  support  during  life  and  to  satisfy  tbe 
debt  she  owed.  The  contract  was  immediate- 
ly effective;  it  was  not  ambulatory;  there 
was  no  power  of  revocation.  Mra  Smith  had 
hj  her  earlier  contract  lost  tbe  power  to  de- 
vise or  bequeath  to  any  (me  but  the  plaintiff 


property  which  at  tbe  time  of  her  death  still 
remained  to  her.  In  the  sense  of  still  being 
subject  to  her  disposition.  But  property 
which  she  had  in  good  faith  bargained  away 
to  secure  he;r  support,  although  no  convey- 
ance had  been  executed,  was  thereby  with- 
drawn from  that  category. 

In  Reed  v.  Hazieton,  37  Kan.  321,  16  Pac. 
177,  tbe  provision  of  a  contract  that  after  the 
death  of  one  party  tbe  title  of  land  then 
owned  by  him  should  rest  in  the  other,  who 
agreed  to  care  for  him  during  his  life,  was 
held  to  be  unenforceable,  because  it  was  tes- 
tamentary. In  a  later  decision,  however,  the 
case  was  distinguished  from  those  In  which 
specific  performance  of  somewhat  similar 
contracts  had  been  allowed,  upon  the  ground 
that  an  adequate  remedy  at  law  was  avail- 
able, because  of  the  brief  period  during 
which  services  had  been  rendered  under  it. 
Hazieton  v.  Reed,  46  Kan.  73,  26  Pac.  450, 
26  Am.  St  Rep.  86.  Our  statute  has  abro- 
gated the  common-law  rule  that  an  estate  to 
vest  in  tbe  future  cannot  be  directly  granted. 
Miller  V.  Miller,  91  Kan.  1,  4,  6,  136  Pac. 
953,  L.  R.  A,  1915A,  671,  Ann.  Cas.  1917A, 
918.  A  deed  which  purports  to  "take  ef- 
fect" upon  the  death  of  tbe  grantor,  but  of 
which  he  has  made  a  delivery  by  placing  it 
beyond  his  power  of  recall,  has  often  been 
held  valid  by  ctmstruing  it  as  intended  to 
pass  a  present  title,  the  enjoyment  alone  be- 
ing postponed.  Nolan  ▼.  Otney,  75  Kan.  311, 
88  Pac.  680.  9  U  IL  A.  (N.  S.)  317.  and  cases 
there  cited;  note,  U  A.  L.  R.  23,  74.  Of 
course  an  instrument  which  literally  does 
not  take  effect  until  the  grantor's  death  is 
testamentary  and  revocable.  The  present 
contract  obviously  became  effective  at  once 
and  was  irrevocable.  It  undertook  to  bring 
about  results  which  were  unquestionably 
within  the  power  of  the  parties,  notwith- 
standing the  prior  agreement  of  Mrs.  Smith 
that  the  plaintiff  should  receive  the  property 
remaining  to  her  at  her  death.  If  it  failed 
in  this  respect  the  reason  can  only  have  been 
because  the  method  pursued  was  not  adapted 
to  the  purpose,  although  expressing  clearly 
the  Intention  of  the  parties,  and  we  do  not 
think  this  Was  the  case.  Although  the  legal 
ownership  of  the  tract  is  conceived  as  reach- 
ing McHenry  through  the  will,  his  rights 
with  respect  thereto  were  acquired  under  the 
contract ;  the  devise  serving  merely  to  trans- 
fer the  formal  title  in  accordance  with  the 
agreement. 

The  motion  for  a  rehearing  is  denied. 

All  tbe  Justices  concurring. 
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(71  Colo.  478} 

V08BURQH  V.  KNIQHT  et  aL    (No.  10002.) 

(Supreme  Goart  of  Colorado.     Jane  6,  1922. 
Rehearing  Denied  Jnly  8,  1022.) 

I.  Trusts  «=944(2)— Fiadiag  of  •xlstanoe  of 
trust  held  supportad  by  evideiioe. 
In  a  Bait  by  one  of  two  daughters  to  set 
aside  a  deed  purporting  to  convey  to  the  chil- 
dren of  the  other  all  of  certain  land  which  had 
been  conveyed  to  them  by  their  deceased  fa- 
ther and  their  mother  jointly,  except  a  dwelling 
and  a  life  estate  reserved  respectively  to  each 
grantor,  evidence  held  snffident  to  support  a 
finding  that  the  land  was  subject  to  a  trust 
in  the  daughters  to  maintain  the  property,  col- 
lect the  income,  and  support  the  mother  out 
of  the  net  income,  using  the  corpus  of  the  es- 
tate for  that  purpose  if  necessary. 

Z  Trusts  «=»IIO— CoDstmctlve  trnst  estab- 
Hshod  by  oral  testimony. 
In  a  suit  by  one  of  two  daughters  to  set 
aside  a  deed  purporting  to  convey  to  the  chil- 
dren of  the  other  all  of  certain  land  which  had 
been  conveyed  to  them  by  their  deceased  fa- 
ther and  their  mother  jointly,  except  a  dwell- 
ing and  a  life  estate  reserved  respectively  to 
each  grantor,  held,  in  view  of  the  confidential 
relations  between  the  parties,  that  oral  testi- 
mony was  sufficient  to  establish  the  existence 
of  a  constructive  trust. 

En  Banc. 

Brror  to  District  Court,  CSty  and  Ctoonty 
of  Denver ;  Charles  G.  Butler,  Judge. 

Suit  by  Elor«ioe  J.  VosbnrE!&  against  Grace 
B.  Enlght  and  others,  and  Mary  K.  T.  Bum- 
ham,  Intervener.  From  a  Judgment  for  de- 
fendants and  Intervener,  plaintiff  brings  er- 
ror.   Afflnnnd. 

Ponsford,  CJamlne  ft  Kavanaugh  and  Jo- 
seidi  D.  Pender,  all  of  Denver,  for  plaintiff 
In  error. 

Wilbur  F.  Denious,  Charles  F.  Morris,  and 
John  W.  Sleeper,  all  of  Denver,  for  defend- 
ants in  error  Grace  B.  Knight,  Gtenevleve  K. 
Smith,  and  W.  Bumham  Knight 

EMward  Ring,  of  Denver,  for  defendant  In 
error  Mary  K.  T.  Bumham. 

DBNISON,  J.  Florence  J.  Vosbnrgh  was 
ttie  plaintiff  below,  and  brings  the  case  here 
on  error,  c<Hnplalnlng  of  the  decree  whereby 
the  court  diarged  upon  her  and  her  sister, 
the  defendant  Grace  B.  Knight,  a  trust  on 
certain  property  and  directed  how  the  title 
thereof  should  ga 

The  essential  facts  are  as  follows:  The 
defendant  In  error,  Mary  K.  T.  Bumham,  is 
the  widow  of  the  late  Dr.  Norman  O.  Burn- 
ham,  of  Denver.  The  plaintiff  and  Grace  B. 
Knight  are  their  daughters,  and  the  defend- 
ants in  error  Genevieve  K.  Smith  and  W. 
Bumham  Knight  are  the  children  of  Grace 
B.  Knight.    The  plaintiff  has  no  children. 

Dr.  and  Mrs.  Burnham,  in  his  lifetime, 
gave  to  each  -of  their  said  daughters  a  dwell- 


ing house,  which  does  not  concern  us  now, 
and  not  long  before  his  death  they  conveyed 
to  their  daughters  all  their  property,  amount- 
ing, perhaps,  to  $100,000  In  valn& 

February  10,  1920,  some  time  after  Dr. 
Bumham's  death,  Mrs.  Kni^t  and  Mrs. 
Bumham  came  with  a  notary  to  Mrs.  Vos- 
burgh's  house,  bringing  a  deed  which  they 
persuaded  her  to  sign  with  Mrs.  Knight  By 
this  deed  the  plaintiff  and  Mrs.  Kni^t  pur- 
ported to  convey  to  Mrs.  Knight's  chlldrai 
all  the  said  property  except  the  two  dwell- 
ings above  named,  reserving,  however,  to 
each  of  the  grantors  an  estate  in  an  undivid- 
ed half  thereof  for  her  life. 

Relenting  of  her  act,  Mrs.  Vosbur^  that 
night  consulted  an  attorney,  and  shortly  aft- 
er brought  suit  to  set  aside  this  deed,  alleg- 
ing undue  influence  by  reason  of  her  sister's 
dominating  character  and  her  own  weakness 
from  illness  and  C(xisequent  mental  Incapacity. 
The  defendants  allege  that  the  purpose  of 
the  original  ctmveyance  to  the  sisters  was 
that  they  should  taise  care  of  their  parents 
during  their  lives,  retain  life  eetat^  for 
themselves,  with  remainder  to  their  chiidroi, 
and  that  the  deed  sought  to  be  set  aside  was 
made  in  pursuance  of  that  understanding. 

Mrs.  Bumham  Intervened,  alleging  that  up 
to  the  beginning  of  the  suit  the  sisters  had 
suiworted  her  out  of  a  joint  bank  account 
which  was  made  up  of  the  proceeds  of  the 
rents  from  the  propert7  conveyed  to  them,  but 
that  since  this  suit  the  plaintiff  refused  to 
sign  checks  thereon,  and  she,  the  Intervener, 
was  thus  without  support  and,  by  an  amend- 
ment, she  prayed  that  a  trust  be  declared  In 
her  favor,  with  the  plaintiff  and  Mrs.  Knight 
as  trustees,  to  maintain  the  property,  ocfl- 
lect  the  income,  maintain  the  intervraier  out 
of  the  net  income,  using  the  corpus  of  the 
estate.  If  necessary,  for  that  purpose. 

The  decree  is  in  accordance  with  this 
prayer.  It  adds,  however,  a  provision  In  ac- 
cordance with  the  answer  that  a  life  estate 
In  said  property,  subject  to  said  trust  is 
vested  in  the  plaintiff  and  the  defendant 
Mrs.  Knight,  remainder  to  the  child  (»  chil- 
dren of  their  bodies  them  surviving. 

Plaintiff  In  error  argues  a  numb^  of 
points,  all  of  which  we  have  examined  witb 
care,  but  find  it  necessary  to  mention  only 
two:  Elrst,  that  the  evidence  does  not  sup- 
port the  finding;  second,  that  the  court  baa 
established  a  trust  upon  oral  testimony  tmly. 

[1,2]  As  to  the  first  proposition  it  is  oiougti 
to  say  that  the  evidence  was  conflicting.  As  to 
the  second  we  think  the  court  was  right  It 
would  require  strong  evidence  to  prove  tbat 
Dr.  Bumham  and  bis  wife  denuded  tliem- 
selves  of  all  their  property  by  deed  to  their 
daughters  without  an  understanding  of  some 
kind,  e.  g.,  that  they  were  to  be  supported  oat 
of  the  Income ;  .  and,  in  view  of  the  OMifiden- 
tial  relations  between  the  parties,  that  most 
be  said  to  be  sufflcient  to  create  a  construe- 
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tlve  tnut  Bohm  r.  Bohm,  9  Colo.  100,  10 
Pac.  790.  It  follows  that  the  trust  was 
rlghtl^  established  by  the  court  so  far  as  the 
life  estates  are  concerned.  As  to  the  re- 
mainder to  the  grandchildren,  the  plaintiff 
is  In  no  position  to  object,  for  she  lias  parted 
with  her  title  thereto  by  deed  which  the 
court  has  declined  to  cancel;  b,ut  the  life  es- 
tates and  the  remainder  constitute  the  whole 
estate;  therefore  the  validity  of  the  trust 
cannot  be  denied. 
The  Judgment  is  affirmed. 

TESLLSSB,  Acting  Cihief  Justice,  and  Air 
hEN  and  BURKS],  JJ.,  concur. 


(71  Colo.  47») 

UNION   AUTOMOBILE    INS.   CO.  V.  SAM* 
EL80N.     (No.  iOISO.) 

(Supreme  Court  of  Colorado.     Jane  0k  1922. 
Rehearing  Denied  July  8,  1922.) 

lasiinuioe  «=»6t5  —  Assured  not  deprived  of 
right  to  reimbursement  bacaase  party  bavlag 
elalm  against  bim  happeneit  also  to  be  a 
party  assarad. 
Where  automobile  UabUity  policy  insured 
against  loss  from  claims  on  account  of  acci- 
dental bodily  injuries  to,  or  death  of,  "any 
person  or  persons"  resulting  from  the  opera- 
tion of  the  automobile,  assured  was  not  de- 
priTed  of  his  right  to  reimbursement  for  an 
amount  recoversd  from  and  paid  by  assured 
for  such  an  injury  to  a  third  party,  simply  be- 
cause the  third  party  happened  also  to  Im  a 
party  assured  under  another  paragraph  «t  the 
same  policy,  which  provided  tliat  "the  assured 
*  *  *  shall  include  the  assured  named  in  the 
declarations  and  any  person  or  persons  while 
riding  in  or  operating"  the  automobile  with 
the  permission  of  assured  or  any  adult  mem- 
ber of  his  family. 

Department  1. 

Error  to  Onmty  Court,  City  and  County  of 
Denver;  Oeorge  W.  Dunn,  Judge. 

Action  by  Nathan  Samelson  against  the 
TJnion  Automobile  Insurance  (Company.  From 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

O.  W.  Humphrey,  S.  D.  Crump»  and  K.  V. 
Riley,  all  of  Denver,  for  plaintiff  in  error. 

William  W.  Garwood,  Omar  El  Garwood, 
Harry  Sobol,  and  Oeorge  O.  Marrs,  all  of 
Denver,  for  defendant  In  error. 

ALLEN,  J.  This  is  an  action  to  recover 
up<m  a  policy  or  contract  of  liability  insur- 
ance. Prior  to  the  bringing  of  this  action, 
the  plaintiff  incurred  a  liability  to  one  Na- 
than Snyder  by  injuring  him  iSirough  the 
manipulation  and  use  of  an  automobile.  He 
was  sued  by  Snyder  for  damages  on  account 
'of  such  injury.  Snyder  obtained  a  Judgment 
against  plaintiff  for  $300,  which  amount  the 
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latter  thereafter  paid.  To  be  reimbursed  this 
amount  by  the  insurance  company  is  the  pur- 
pose of  the  action  brought  by  plaintiff.  The 
cause  was  tried  to  the  court  without  a  Jury. 
Findings  and  Judgment  were  for  plaintiff,  and 
the  defendant  the  insurance  company,  brings 
the  cause  here  for  review. 

The  first  contentiou  of  the  plaintiff  In  er- 
ror, defendant  below,  is  that  the  action  by 
Snyder  against  the  plaintiff  In  the  instant 
case  was  a  collusive  suit  The  trial  court 
found  the  fact  otherwise,  and  the  finding  is 
supported  by  the  evidence.  It  is  undisputed 
that  Snyder  was  Injured  by  plaintiff,  and 
there  is  evidence  to  show  plaintUTs  liability 
to  respond  in  damages  on  account  of  the  in- 
Jury.  The  defendant  insurance  company  was 
duly  DOtlfled  of  the  accident  and  had  an  op- 
imrtunlty  to  defend  In  Snyder's  action  against 
plaintiff. 

The  plaintiff  in  error  denies  its  liability  in 
the  Instant  case  on  the  ground  that  Snyder, 
as  it  claims,  was  also  an  assured  imder  the 
policy,  and  that  by  reason  of  that  fact  cou- 
pled with  certain  provisions  of  the  policy,  the 
plaintiff,  who  is  the  nsmed  assured  in  the 
policy,  cannot  recover  in  this  action. 

The  provisions  of  the  policy,  pertinent  to 
this  discussion,  are  as  follows: 

"Union     Automobile     Insurance     Company 

*  *  *  does  hereby  agree  to  insure  tbe  per- 
son •  *  •  named,  •  •  •  hereinafter  call- 
ed the  assured:    •    •    • 

"Section  n.  Against  direct  loss  or  expense 
arising  or  resulting  from  claims  upon  the  as- 
sured for  damages  by  reason  of  the  ownersliip, 
maintenance,  manipldation  or  use  of  the  auto- 
mobile described  *  *  *  if  such  claims  are 
made  on  account  of:  (A)  Bodily  injuries  or 
death  accidentally  suffered  or  alleged  to  have 
been  suffered  by  any  person  or  persons  as  the 
result  of  an  accident  occurring  while  this  poli- 
cy is  In  force.    •    •    •    This  policy  is  issued 

•  •  •  subject  to  the  following  conditions, 
limitations,  agreements:  *  *  *  (16)  The 
assured,  wherever  referred  .to  under  section  11 
of  this  policy,  shall  include  the  assured  named 
in  the  declarations,  and  any  person  or  persons 
wbile  riding  in  or  operating  any  automobile  de- 
scribed in  statement  3  of  the  Schedule  of  Dec- 
larations for  private  or  pleasnre  pnrposes  or 
for  making  business  calls,  with  the  permission 
of  the  said  named  assured,  or  with  the  permis- 
sion of  any  adult  member  of  the  said  named  as- 
sured's  famOy." 

Assuming,  without  conceding  or  deciding, 
that  at  the  time  of  the  accident  Snyder  was 
"riding  In"  and  "operating"  the  automobile, 
and  under  paragraph  (16)  of  the  policy,  above 
quoted,  was  an  assured,  this  fact  does  not 
deprive  the  plaintiff,  who  is  the  assured 
named  In  the  policy,  of  the  right  to  reimburse- 
ment or  to  recover  under  the  policy.  In  other 
words  there  is  nothing  in  paragraph  (16)  or 
elsewhere  in  the  policy  which  deprives  the 
named  assured  of  the  right  to  recover  simply 
because  the  party  who  has  or  had  a  claim 
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against  him  happens  or  happened  to  be  a  par- 
ty himself  assured.  There  is  nothing  In  the 
policy  which  modifies  the  plain  prorisions  of 
paragraph  (A)  of  section  II,  which  indemni- 
fies the  named  assured  for  any  loss  or  ex- 
pense  occasioned  by  certain  claims  on  account 
of  injuries  suffered  or  alleged  to  have  been 
suffered  by  any  person  or  persons. 

Neither  the  provisions  of  the  policy  above 
quoted  nor  any  others  make  It  material 
whether  Snyder  is  a  member  of  plaintUTs 
family  or  whether  he  is  an  assured.  If  plain- 
tiff Incurred  a  liability  to  Snyder  and  sus- 
tained a  loss  or  expense  on  account  thereof, 
the  defendant  Insurance  company  Is  liable  to 
plaintiff,  If  the  case  comes  within  section  II 
of  the  policy. 

There  is  no  error  In  the  record.  The  Judg- 
ment Is  affirmed. 

TELLER.  J.,  sitting  for  SCOTT,  a  J«  and 
DEa^NISON.   J.,   concur. 


(60  UUb.  278) 

F0NNE8BECK  v.   OREGON  SHORT   LINE 
R.  CO.  at  al.    (No.  3757.) 

(Snpreme  Court  of  Utah.    Jane  19,  1922.) 

Rallroaila  9=>5Vt,  New,  vol.  6A  Key-No.  Series 
—Company   not   llablo  for  damaoes  oausad 
durlaa  government  eontrol. 
While  a  railroad  was  under  control  of  the 
Director  General  of  Railroads,  a  railroad  com- 
pany was  not  liable  for  damages  resulting  from 
an  accident  in  operating  the  railroad. 

Appeal  from  IMstrict  Court,  Box  Elder 
County;  A.  A.  Law,  Judge. 

Action  by  Christian  Fonnesbeck  against 
the  Oregon  Short  Line  Railroad  Company  and 
James  C.  Davis,  Agent  and  Director  General. 
From  a  Judgment  for  plaintiff,  defendant 
Railroad  Company  appeals.  Reversed,  with 
directions. 

Geo.  H.  Smith,  J.  V.  Lyle,  R.  B.  Porter, 
and  J.  T.  Hammond,  Jr.,  all  of  Salt  Lake 
City,  for  appellant 

Le<Hi  Itonnesbeck,  of  Logan,  for  respondent. 

WEBEB,  J.  Suit  was  instituted  by  plain- 
tiff against  James  C.  Davis,  Agent  of  the 
President  and  Director  General  of  Railroads, 
and  the  Oregon  Short  Line  Railroad  Com- 
pany. Plaintiff  obtained  Judgment  against 
the  Oregon  Short  Line  Railroad  Company  for 
damages  sustained  by  him  In  a  collision  be- 
tween an  auto  driven  by  him  and  a  train 
operated  by  the  Director  General  of  Rail- 
roads over  a  track  of  the  Oregon  Short  Line 
Rallroa^.  The  district  court  denied  a  mo- 
tion, interposed  by  the  Oregon  Short  Line 
Railroad  Company,  for  a  dismissal  of  the  ac- 
tion so  far  as  it  was  concerned.    This  ruling 


is  one  of  the  errors  assigned  by  the  railroad 
company,  the  appellant 

The  assignment  must  be  sustained.  At  the 
time  of  the  accident  the  Oregon  Short  Una 
Railroad  system  was  operated  by  the  Di- 
rector General  of  Railroads.  The  Oregon 
Short  Line  Railroad  Comi>any  had  no  control 
over  the  operation  of. its  railroad,  and  was 
not  liable  to  damages  resulting  from  the  ac- 
cident Missouri  Pacific  R.  R.  Co.  ▼.  Ault, 
2S6  U.  S.  G44,  41  Sup.  Ct  593,  65  U  Ed.  1087. 

The  Judgment  is  reversed,  and  the  dis- 
trict court  of  Box  Elder  county  is  directed 
to  dismiss  the  cause  of  action  aa  against 
the  railroad  company.  Appelant  to  recover 
its  taxable  costs. 

CORFMAN,  C.  J,  and  GIDEON.  THTJB^ 
MAN,  and  FRICK,  JJ.,  concur. 


(60  VtaJx.  asi) 

TINTIC  MILLING  CO.  et  al.  v.  INDUSTRIAL 
COMMISSION  OF  UTAH.    (No.  3813.) 

(Supreme  Court  of  Utah.    Jnne  19,  1922.) 

1.  Mkater  and  servant  «=>38B— Father  held 
partial  "dependent"  of  son  wKhin  Conipea* 
•atlon  Act 

Eighty  year  old  father  who  was  tmable  to 
support  himself  and  had  no  means  of  support 
except  what  he  received  from  his  son,  who 
had  contributed  to  the  father's  support  over  a 
period  of  years,  In  amounts  of  about  |300  a 
year,  held  a  partial  dependent  of  the  son,  with- 
in the  Workmen's  Compensation  Act,  though 
no  contributions  had  been  made  for  some  time 
before  the  injury.^ 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  De- 
pendent] 

2.  Master  and  servant  ^»4 1 7  (7)— Findings  of 
commission  on  substantial  svldenoe  la  oom- 
pensation   case  conclusive. 

In  proceedings  under  the  Workmen's  Com- 
pensation  Act,  the  conclusions  of  the  Industrial 
Commission  based  upon  substantial  evidence, 
will  not  be  disturbed  on  review. 

3.  Mastsr  and  servant  «s34i 6— Industrial  Co«<- 
mlssion.  empowered  to  appoint  traste*  to 
disburse  oompensatlon  awarded  to  aged  ajipll- 
cant. 

In  workmen's  compensation  proceeding,  the 
Industrial  Commiission  was  empowered  to  ai>- 
point  a  trustee  to  disburse  the  money  to  an 
aged  applicant  for  death  benefits  where  tlie  ar- 
rangement  was  made  with  his  consent 

Proceeding  under  the  Workmen's  CcMnpen- 
sation  Act,  by  Peter  Christensen,  for  com- 
pensation tot  death  of   Soroi  CSuistensen. 


>aiob«  araln  A  UllUns  Ca  t.  Industrial  Oom- 
mlBslon  (Utab)  19S  Prc.  642;  Hancock  t.  Industrial 
Commission  (Utah)  188  Pac  160;  American  Poel 
Co.  y.   Industrial  Commlasloo  (Utah)   tot    Pac  TSa. 


^=9For  other  cases  see  same  topic  aad  KEY-MUMBGR  in  all  Key-N  timbered  Digests  and  Indezoa 
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opposed  by  the  Tlntlc  Milling  Company,  em- 
ployer, and  the  ^tna  lAte  Insurance  Com- 
pany, insurance  carrier.  Award  by  the  In- 
dustrial Commission  for  the ,  claimant,  and 
the  employer  and  insurance  carrier  petition 
for  review.    Affirmed. 

Bagley,  Fabian,  Clendenln  ft  Jndd,  of  Salt 
Lake  City,  for  plaintiffs. 

Harvey  H.  Cluff,  Atty.  Oen.,  and  J.  Robert 
Robinson,  Asst.  Atty.  Oen.,  for  defendant 

WBIBER,  J.  On  January  27,  1922,  Soren 
Chrlstensen  died  as  the  result  of  an  acci- 
dental injury  sustained  by  him  two  days  be- 
fore while  working  as  a  miner  for  the  Tin  tic 
Milling  Company  in  a  mine  at  Silver  City, 
Utah.  Application  tor  cMnpensatlon  was 
made  to  the  Industrial  Commission  by  Peter 
Chrlstensen,  father  of  the  deceased.  Upon 
bearing  the  evidence,  the  commissicm  made 
an  award  to  Peter  Chrlstensen,  payble  In  in- 
stallments of  $13.S6  per  week  for  a  period  of 
90  weeks,  or  a  total  of  $1,246.00,  less  $55.40 
already  paid.  The  commission  further  or- 
dered that  said  weekly  payments  should  be 
made  to  the  Tracy  Loan  &  Trust  Company, 
as  trustee,  for  the  use  and  benefit  of  Peter 
Chrlstensen,  and  that,  beginning  April  1, 
1922,  the  Tracy  Loan  &  Trust  Company  pay 
the  sum  of  §20  per  month  to  Peter  Chrlsten- 
sen from  the  trust  fund  thus  created,  and  pay 
additional  amounts  to  Peter  Chrlstensen  only 
upon  the  order  of  the  Industrial  Commis- 
sion. Application  for  a  rehearing  was  made, 
and,  upon  denial  of  the  petition  by  the  com- 
mission, plaintiffs  Sled  their  petition  In  this 
court  for  review  of  the  proceedings. 

[1,2]  It  is  claimed  that  the  record  is  de- 
void of  any  evidence  to  sustain  the  commis- 
sion's conclusion  of  partial  dependency  by 
Peter  Chrlstensen  upon  his  son  Soren  Chrls- 
tensen. At  the  time  of  the  son's  death,  the 
father  was  80  years  of  age  and  not  able  to 
support  himself.  He  could  do  little  work 
and  had  practically  no  means  of  sui^ort  ex- 
cept what  he  received  from  his  son.  Soren 
ChrtBtensen  usually  contributed  about  $300 
per  year  to  his  father's  support  His  son 
bad  not  been  home  for  over  a  year  prior  to 
his  death,  but,  at  the  last  time  he  was  home, 
be  left  $300  and  sent  money  at  different 
times  since  then — at  one  time  $15.  The  rec- 
ord shows  that  the  son  contributed  money  to 
bis  father's  support  over  a  period  of  years 
and  that  the  father  depended  upon  this  mon- 
ey for  maintenance  and  support  Plaintiffs 
claim  that  this  case  comes  within  the  doctrine 
of  the  Globe  Grain  &  Milling  Co.  et  al.  v. 
Industrial  Commission  (Utah)  193  Pac.  642; 
Hancock  v.  Industrial  Commission  (Utah)  198 
Pac.  169,  and  American  Fuel  Co.  et  aL  v.  In- 
dustrial Commission  (Utah)  206  Pac.  786,  in 
which  It  was  held  that  occasional  gifts  or 
contributions  n&ade  at  the  pleasure  of  the 
d<mor  do  not  constitute  dependency  within 
the  Workmen's  O>mpensation  Act  (Comp.  St 


1917,  li  3061-3165).  The  doctrine  announced 
in  the  cases  cited  Is  not  aK>llcablA  to  the 
facts  here.  What  Soren  Chrlstensen  gave  to 
his  father  was  not  in  the  nature  of  an  occa- 
sional gift  or  donation  but  for  the  puri>ose  of 
furnishing  actual  and  needed  support  It  Is 
argued  by  counsel  for  plaintiffs  that,  as  the 
statute  provides  that  "the  question  of  de- 
pendency, in  whole  or  in  part,  shall  be  deter- 
mined in  accwdance  with  the  facts  In  each 
particular  case,  existing  at  the  time  of  the  in- 
jury resulting  in  the  death  of  the  employfi^i" 
the  fact  that  the  son  had  not  for  some  time 
before  the  injury  contributed  to  his  father's 
support  does  not  tend  to  establish  i>artlal 
dependency.  The  father  was  unable  to  sup- 
port himself  at  the  time  of  his  son's  death, 
and  bad  no  one  else  to  assist  him.  The  sta- 
tus of  dependency  is  thus  clearly  established. 
It  Is  only  as  to  contributions  that  any  ques- 
tion arises.  Certainly  it  was  never  the  legis- 
lative intent  that  contributions  for  mainte- 
nance and  support  of  a  dependent  father 
must  have  been  made  at  the  very  time  of  the 
injury  to  establish  depeiCdency.  Such  a  nar- 
row construction  would  In  many  cases  defeat 
the  plain  intent  of  the  law.  In  cases  of  par- 
tial dependency  the  question  is  not  whether 
the  contributions  were  made  at  regular  inter- 
vals, but  whether  they  were  made  for  the 
purpose  of  continued  support,  whether  at  the 
time  of  the  injury  resulting  in  the  death  of 
the  contributor  there  was  actual  dependency, 
and  whether  the  facts  in  the  particular  case 
indicate  that  the  contributions  for  mainte- 
nance and  support  would  have  continued,  had 
the  death  of  the  employ^  not  occurred.  The 
Workmen's  Compensation  Act  of  this  state 
does  not  limit  the  period  of  time  preceding 
the  Injury  during  which  the  fact  of  contribu- 
tion made  for  support  must  be  shown.  That 
subject  Is  wisely  left  to  the  discretion  of  the 
commission,  whose  conclusions,  when  based 
upon  some  substantial  evidence,  are  not  as- 
sailable on  review. 

[3]  Plaintiffs  object  to  the  manner  of  pay- 
ment ordered  by  the  commission,  claiming 
that  the  Insurance  carrier  is  not  protected 
and  that  the  commission  has  no  power  to  ap- 
point a  trustee  to  disburse  the  money  to  the 
applicant  The  arrangement  complained  of 
was  made  by  the  commission  with  the  con- 
sent of  the  applicant  As  long  as  the  bene- 
ficiary has  no  objection  to  having  the  money 
handled  by  the  trustee,  as  long  as  he  is  satis- 
fied, the  plaintiffs  have  no  cause  for  com- 
plaint The  money  being  paid  to  the  trustee 
with  the  applicant's  consent  the  insurance 
carrier  is  fully  protected.  The  commissioa 
was  prudent  in  making  the  order  relating  to 
the  payment  of  the  compensation.  We  un- 
reservedly approve  its  course  of  action. 

The  award  Is  affirmed,  with  costs. 

CORBTHAN,  C.  J.,  and  GIDEON,  THUB- 
.MAN,  and  FRICK,  JJ,  concur, 
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PEOPIiB  ▼.  BTAN.  (Cr.  No.  610.)  (Dis- 
trict Court  of  Appeal,  Third  District,  Califor- 
Dia.  April  20,  1022.)  Appeal  from  Superior 
Court,  Sacramento  County;  Malcolm  C.  Olenn, 
Judge.  William  Ryan  was  cooTicted  of  aasaolt 
with  Intent  to  commit  murder,  and  he  appeals. 
Affirmed.  Thomas  J.  Horan,  of  Tallejo,  and 
L.  B.  Jacobson,  of  San  Francisco,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Oen.,  for  the  People. 

BURNETT,  J.  The  defendant  was  charged 
in  an  information  Cled  by  the  district  attorney 
of  Sacramento  county  with  the  crime  of  as- 
sault with  intent  to  murder  one  W.  B.  Cook,  a 
deputy  sheriff  of  said  county.  He  was  regular- 
ly tried  and  convicted,  he  moved  for  a  new 
trial,  which  was  denied,  and  has  appealed 
from  said  order  and  the  judgment  sentencing 
him  to  the  penitentiary.  There  has  been  no 
appearance  for  him  in  this  conrt,  but  we  have 
exatnined  the  record  and  find  that  he  was  fairly 
tried  and  jDstly  convicted.  The  Judgment  and 
order  are  therefore  affirmed. 

We  concur:  FINCH,  P.  J.;  HART,  J. 


STATE  T.  KOOTIiAS.  (No.  8716.)  (Su- 
preme Court  of  Idaho.  May  29,  1022.)  Ap- 
peal from  District  Court,  Adams  County;  Ed. 
L.  Bryan,  Judge.  John  Kootlas  was  convicted 
of  robbery,  and  he  appeals.  On  motion  to  af- 
firm judgment.  Judgment  affirmed.  Stinson, 
Harris  &  McClure,  of  Council,  for  appellant. 
Roy  Ij.  Black,  Atty.  Oen.,  and  L.  L.  Burten- 
shaw.  Pros.  Atty.,  of  Council,  for  the  State. 

McCarthy,  J.  The  case  having  been  set 
for  hearing,  appellant  submitted  no  brief  or 
statement  of  points  and  authorities  and  was 
not  represented.  The  Attorney  General,  rep- 
resenting respondent,  appeared  and  moved  that 
the  judgment  be  affirmed.  The  motion  is  sus- 
tained. Rule  48  (176  Pac.  zzii) ;  BlUworth 
T.  Hill,  34  Idaho,  — ,  200  Pac.  1067.  Accord- 
ingly the  judgment  is  affirmed. 

RICE,  C.  J.,  and  BDD6B,  DUNN,  and  liBB, 
JJ.,  concur. 


STATE  V.  ORBEA  (No.  8717.)  (Supreme 
Conrt  of  Idaho.  May  20,  1922.)  Appeal  from 
District  Court,  lincoln  County;  H.  F.  E>naign, 
Judge.  Joe  C>rbea  was  convicted  of  being  a 
persistent  violator  of  the  prohibition  laws,  and 
he  appeals.  On  motion  to  affirm  judgment. 
Motion  granted,  and  case  affirmed.  Perky  & 
Brlnck,  of  Boise,  and  C.  O.  Stockslager,  of 
Shoshone,  for  appellant.  Roy  L.  Black,  Atty. 
Gen.,  and  Paul  S.  Haddock,  Pros.  Atty.,  of 
Shoshone,  for  the  State. 

McCarthy,  j.  The  case  having  been  set 
for  bearing,  appellant  submitted  no  brief  or 
statement  of  points  and  authorities,  and  was 
not  represented.  The  Attorney  General,  rep- 
resenting respondent,  appeared  and  moved  that 
the  judgment  be  affirmed.  The  motion  is  sus- 
tained. Rule  48  (176  Pac.  zxU);  ElUworth  v. 


Hin,  84  Idaho,  — ,  200  Pae.  106T.   Aeeordlni^ 
the  judgment  la  afflrmed. 


RICE,  O.  J., 
JJ.,  concur. 


and  BDDOB,  DUNN,  and  LBB, 


BOUIiET  V.  BUTTE  MOTORS  CAR  00. 
(Supreme  Court  of  Montana.  June  20,  1921.) 
(No.  4885.)  Appeal  from  District  Court,  Sil- 
ver Bow  County.  Harry  Meyer,  of  Butte,  for 
appellant.  John  O.  Brown,  of  Helena,  for 
respondent. 

PER  CURIAM.  On  motion  of  respondent  in 
the  above-entitled  canse,  the  appeal  la  dis- 
missed. 


CONRAD  et  al.  ▼.  DAY  HANSEN  SECURI- 
TY CO.  (Supreme  Court  of  MonUna.  Sept 
IS,  1921.)  (No.  4884.)  Appeal  from  District 
Court,  Powell  County;  Geo.  B.  Winston,  Judge. 
S.  P.  Wilson,  of  Deer  Lodge,  for  respondents. 

PER  CURIAM.  On  motion  of  respondent* 
to  dismiss  the  appeal  herein  for  failure  of  ap- 
pellant to  file  transcript  or  brief  within  the 
time  allowed  by  law,  the  appeal  is  dlsmisaed. 


COSTBLLO  T.  OOSTBIjLO.  (Sapreme 
Court  of  Montana.  Sept.  23,  1921.)  (No. 
4598.)  Appeal  from  /  District  Court,  Silver 
Bow  County;  Edwin  M.  Lamb,  Judge.  Nolan 
&  Donovan,  of  Butte,  for  appellant.  Binnard 
&  Rodger,  of  Butte,  for  respondent. 

PER  CURIAM.  This  cause  this  day  came 
on  for  judgment  and  decision  by  stipulation 
of  the  parties.  Whereupon,  In  pursuance  of 
said  stipulation  of  the  respective  parties  filed 
herein,  it  is  now  here  ordered  and  adjudged 
that  the  judgment  of  the  court  below,  made  on 
the  30th  day  of  August,  1919,  and  the  order 
made  on  the  20th  day  of  December,  1919,  be 
and  the  same  are  hereby  affirmed;  each  par^ 
to  pay  his  own  costs  of  appeal. 


DONOHUB  v.  PRAIRIE  COUNTY.  (Su- 
preme Court  of  Montana.  May  10,  1921.) 
(No.  4566.)  Appeal  from  District  Court,  Prai- 
rie County;  (3eo.  P.  Jones,  Judge.  Jos.  C. 
Tope,  of  Terry,  and  George  W  Farr,  of  Miles 
City,  for  appellant.  N.  A.  Rotering,  of  Butte, 
for  respondent. 

PER  CURIAM.  Upon  motion  of  respondent, 
the  appeal  In  the  above-entitled  cause  is  dis- 
missed. 

FOLGER  V.  UPPER  GLENDIVB-FALLON 
IRR.  DIST.  (Supreme  Court  of  Montana. 
June  4,  1921.)  (No.  4883.)  Appeal  from  Dis- 
trict Court,  Dawson  County;  Daniel  L.  O'Hem, 
Judge.  Loud  &  Leavitt,  of  Miles  City,  for  M>- 
pellant. 

PER  CURIAM.  On  motion  of  appellant,  the 
appeal  In  the  above-entitled  cause  is  dismiosed 
as  settled 
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HAYDBN  T.  LALOB.  <  Supreme  Court  of 
Montana.  Jnne  28,  1921.)  (No.  4886.)  Ap- 
peal from  District  Court,  Granite  Countj;  Geo. 
B.  WinBton,  Judge.  J.  J.  McDonald,  of  Fhil- 
ipsburg,  H.  F.  O'Flynn,  of  Butte,  and  S.  P.  Wil- 
son, of  Deer  Lodge,  for  appellant.  Cooper, 
Stephenson  &  Hoover,  ot  Great  Falls,  and  Bodg- 
era  &  Bodgers,  of  Anaconda,  for  respondent 

FEB  CURIAM.  Upon  stipnlation  of  the  par- 
ties, the  appeal  in  the  aboTe-entiUed  canse  la 
dismissed. 


liEABT  V.  CSTY  OF  BUTTE.  (Supreme 
Court  of  Montana.  Oct.  8, 1921.)  (No.  4866.) 
Appeal  from  District  Court,  KiTer  Bow  Coun- 
ty.   M.  Donlan,  of  Butte,  for  respondent 

PBB  CURIAM.  The  motion  of  respondent  to 
dismiss  the  appeal  herein,  for  the  reason  tiiat 
the  transcript  has  not  been  filed  within  the  time 
allowed  by  law,  is  granted,  and  the  appeal  dis- 
missed. 


MEST  T.  McKAY.  (Supreme  Court  of  Mon- 
tana. Sept  17,  1921.)  (No.  4810.)  Appeal 
from  District  Court  Madison  County.  Geo.  R. 
Allen  and  I<nn>n  H.  Bennett  both  of  Virginia 
City,  and  E.  B.  Howell,  of  Butte,  for  appellant 
M.  M.  Duncan,  of  Virginia  CSty,  for  respondent 

FEB  CUBIAM.  Pursuant  to  motion  of  ap- 
pellant the  appeal  herein  is  dismissed. 


MID  NOBTHEBN  OIL  CO.  t.  WALKER  et 
al.  (Supreme  Court  of  Montana.  July  1, 
1921.)  (No.  4899.)  Original  action  for  injunc- 
tion to  restrain  defendant  from  carrying  out 
the  proTisions  of  House  Bill  No.  116  of  the  Sey- 
enteenth  LegislatiTe  Assembly  (chapter  266, 
Lava  1921).  Donald  CampbeO,  of  BilUnga,  for 
plain  tUf. 

PER  CURIAM,  ^e  application  of  plaintiff 
for  an  order  requiring  defendants  to  show  canse 
why  they  should  not  be  restrained  from  carry- 
ing out  the  provisions  of  chapter  206,  Laws  of 
1821,  and  asking  that  the  court  take  original 
Jurisdiction,  Is,  after  due  consideration,  denied. 


MONTANA  GRAIN  GROWERS  t.  SCOL- 
LARD.  (Supreme  Court  of  Montana.  May  20, 
1921.)  (No.  4836.)  Appeal  from  District  Court, 
Cascade  (>>nnty.  John  W.  Stanton,  of  Great 
Falls,  for  respondent. 

PER  CURIAM.  On  potion  of  respondent  to 
dismiss  the  appeal  herein,  because  an  under- 
taking on  appeal  has  not  been  filed,  the  appeal 
is  dismissed. 


MONTANA  GRAIN  GROWERS  t.  WEERS- 
INO.  (Supreme  Court  of  Montana.  Mar  10, 
1921.)  (No.  4862.)  Appeal  from  District  Court, 
Cascade  County.  John  W.  Stanton,  of  Great 
Falls,  for  respondent. 

PER  CURIAM.  On  motion  of  respondent 
asking  for  the  dismissal  of  the  appeal  herein 
op  the  ground  of  failure  to  file  transcript  the 
appeal  ia  dismissed. 


NELSON  et  al  r.  TRUST.  (Supreme  Court 
of  Montana.  Sept  13,  1821.)  (No.  4628.) 
Appeal  from  District  Court,  W-m  Bow  Coun- 
ty; Edwin  M.  Lamb,  Judge.  James  B.  Murray 
and  J.  F.  Emigh,  both  of  Butte,  ff>r  appellant 
J.  A.  Poore,  of  Butte,  for  rcjspondenta. 

PER  CURIAM.  Pursuant  to  stipulation  of 
the  parties  herein,  the  appeal  is  dismissed; 
each  party  to  pay  his  own  coata. 


POINTER  ▼.  MULLIN.  (Supreme  Court  of 
Montana.  Jnne  8,  1921.)  (No.  441&)  Ap- 
peal from  District  Court,  PoweU  County;  Geo. 
B.  Winston,  Judge.  W.  E.  Keeley  and  W.  B. 
Castleton,  both  of  Deer  Lodge,  for  appellant 

PER  CURIAM.  This  canse  coming  on  for 
hearing  this  day,  and  counsel  for  the  respective 
parties  not  appearing,  and  briefs  not  having 
been  filed,  the  appeal  is  dismissed. 


REPUBLIO  COAL  CO.  v.  CARTER.  (Su- 
preme Court  of  Montana.  Sept  20,  1^1.) 
(No.  4466.)  Appeal  from  District  Court  Mus- 
selshell (bounty;  Geo.  P.  Jones,  Judge.  Thos. 
J.  Mathews,  of  Roundup,  for  appellant 

PER  CURIAM.  This  cause  coming  on  for 
hearing  this  day,  and  it  appearing  that  no 
briefs  have  been  filed,  it  is  ordered  that  that 
certain  judgment  of  nonsuit  made  by  the  court 
below  on  the  9th  day  of  July,  1818,  be  and  it  is 
hereby  afSrmed,  at  the  cost  of  the  appellant 


SMITH  V.  MILLER.  (Supreme  Court  of 
Montana.  May  11,  1921.)  (No.  4366.)  Appeal 
from  District  Court,  Yellowstone  County;  A. 
C.  Spencer,  Judge.  B.  L.  Price,  of  Laurel,  and 
DiUavon  &  Moore,  of  Billings,  for  appellant 
Thad.  S.  Smith,  of  BilUngs,  and  Scott  S.  Smith, 
of  Salt  Lake  CSty,  Utah,  for  respondent. 

PER  CURIAM.    Pursuant  to  praecipe  for  dis- 
missal filed  herein,  the  appeal  in  the  above-en-  ' 
titled  cause  la  dismissed  as  settled. 


STATE  V.  HBNKEL.  (Supreme  Court  of 
Montana.  May  23,  1921.)  (No.  4462.)  Ap- 
peal from  District  Court  Flathead  Conn^;  T. 
A.  Thompson,  Judge.  Logan  &  Child,  of  Kalis- 
pell,  for  appellant 

PER  CURIAM.  On  motion  of  appellant  the 
appeal  herein  ia  dismissed. 


STATE  V.  PERCY.  (Supreme  Court  of 
Montana.  May  16,  1921.)  (No.  4415.)  Ap- 
peal from  District  Court  Fergus  County: 
Roy  E.  Ayres,  Judge.  John  A.  Coleman,  of 
Lewiston,  for  appellant 

PER  CURIAM.  At  the  personal  request  of 
appellant  that  the  appeal  in  the  above-entitled 
cause  be  not  prosecuted,  it  is  dismissed. 


STATE  ez  rel.  BOURQUIN  et  al  t.  DIS- 
TRICT COURT.  SILVER  BOW  COUNTY,  et 
aL    (Suprem*   Court   of   Montana.    Sept   26, 
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1921.)  (No.  4911.)  Oriftoal  application  for 
writ  of  snperrisory  control,  directed  to  the  Dis- 
trict Court  ot  Silver  Bow  CSonnty  and  Jeremiah 
J.  Ivynch,  a  Jadge  thereof.  Wellington  D. 
Rankin,  Atty.  Gen.,  and  Ed.  Fitspatrlck,  of 
Butte,  for  relator*. 

PER  CURIAM.  The  application  of  th«  rela- 
tors  for  writ  of  anpervisory  control  is,  after 
due  consideration,  denied. 


STATE  ex  rel.  DYER  r.  DISTRICT 
COURT,  POWELL  (30UNTY,  et  al.  (Supreme 
Conrt  of  Montana.  Sept  26,  1921.)  (No. 
4906.)  'Original  application  for  writ  of  super- 
visory control,  directed  against  the  District 
Court  of  Powell  County  and  Geo.  B.  Winston, 
its  Judge.  S.  P.  Wilson,  of  Deer  Lodge,  for 
relator. 

PER  C!URIAM.  The  application  of  the  re- 
lator herein  for  writ  of  snpervisoir  control  is, 
after  doe  consideration,  denied. 


STATE  ex  rel.  SEVEN  PRODUCTS  (X).  ▼. 
DISTRICiT  COURT,  SBCKDND  JUDICIAL 
DIST.,  et  aL  (Supreme  Court  of  Montana. 
June  20,  1921.)  (No.  4891.)  Original  applica- 
tion for  writ  of  prohibition,  directed  to  the  Dis- 
trict Court  of  the  Second  Judicial  District  and 
W.  E.  Carroll,  a  Judge  thereof.  Frank  & 
Gaines,  of  Butte,  for  relator. 

PER  CURIAM.  The  application  of  the  rela- 
tor herein  for  writ  of  prohibition  is,  after  due 
consideration,  denied. 


STATE  ex  rel.  TAYLOR  et  aL  t.  DISTRICT 
C!OURT,  THIRD  JUDICIAL  DIST.,  et  aL 
(Supreme  (3ourt  of  Montana.  Sept.  13,  1921.) 
(No.  4819.)  Original  application  for  writ  of 
prohibition,  directed  against  the  District  Court 
of  the  Third  Judicial  District  and  Geo.  B. 
Winston,  Judge  thereof.  J.  H.  Duffy,  of  Ana- 
conda, and  R.  B.  McHugh,  of  Pbiilipsburg,  for 
relators. 

PER  CURIAM.  The  application  of  the  rela- 
tors herein  for  writ  of  prohibition  is,  after  due 
consideration,  denied. 


STATE  ex  reL  TROGLIA  t.  DISTRICT 
COURT,  FIFTH  JUDICIAL  DIST.,  et  aL 
(Supreme  Court  of  Montana.  Sept.  13,  1921.) 
(No.  4900.)  Original  application  for  writ  of 
supervisory  control,  directed  to  the  District 
Court  of  the  Fifth  Judicial  District  and  Joseph 
C.  Smith,  a  Judge  thereof.  J.  R.  Jones,  of 
Twin  Bridges,  for  relator. 

PER  CURIAM.  The  application  of  the  rela- 
tor herein  for  writ  of  supervisory  control  is, 
after  due  consideration,  denied. 


STATE  ex  rel.  WORDAL  t.  DISTRKJT 
COURT,  FOURTH  JUDICIAL  DIST.,  et  al. 
(Supreme  Court  of  Montana.  June  80,  1921.) 
(No.  4897.)  Original  application  for  writ  of 
supervisory  control,  directed  to  the  District 
Court  of  the  Fourth  Judicial  District  and  Asa 


L.  Doncan,  a  Judge  thereof.    Joseph  B.  '^^ne, 
of  Helena,  for  relator. 

PER  (7URIAM.  The  application  of  the  re- 
lator for  writ  of  supervisory  control  is,  after 
due  consideration,  denied. 


STEWART  V.  ABEL.  (Supreme  (3onrt  of 
Montana.  June. 7,  1921.)  (No.  4413.)  Appeal 
from  District  Court,  Yellowstone  County;  A. 
C.  Spencer,  Judge.  Reynolds  &  Shea,'  of  Bill- 
ings, for  appellant 

PER  CURIAM.  It  having  been  made  to 
appear  to  the  court  that  the  al>ove-entitied 
cause  has  been  settied,  the  appeal  is  dismissed. 


BRUCF.  V.  STATE.  (No.  A-3982.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  June  12, 
1922.)  Appeal  from  District  Court  Carter 
County,  ThoB.  W.  C!hampion,  Judge.  C.  C. 
Bruce  was  convicted  of  manslaughter  in  the 
first  degree,  and  sentenced  to  four  years'  im- 
prisonment in  the  penitentiary,  and  he  appeals. 
Appeal  dismissed  on  appellant's  motion,  and 
cause  remanded,  with  direction  to  cause  judg- 
ment and  sentence  to  be  executed.  C!hampion 
&  George  and  Brown  &  Williams,  all  of  Ard- 
more,  for  plaintiS  in  error.  Geo.  F.  Short, 
Atty.  Gen.,  and  N.  W.  Gore,  Asst  Atty.  Gen.. 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  C.  a 
Bruce,  was  by  information  charged  with  the 
murder  of  one  Sidney  Jordan,  alleged  to  have 
been  committed  in  Carter  county  on  or  about 
the  6th  day  of  December,  1919,  by  shooting  him 
with  a  pistol.  Upon  his  trial  the  jury  found  him 
guilty  of  manslaughter  in  the  first  degree,  and 
fixed  his  punishment  at  four  years'  imprison- 
ment in  the  penitentiarr.  From  the  judgment 
rendered  on  the  verdict  on  the  26th  day  of  No- 
vember, 1920,  he  appealed  by  filing  in  this  court 
on  May  18,  1921,  a  petition  in  error  with  case- 
made.  His  counsel  of  record  has  filed  a  motion 
to  dismiss  the  appeal  herein.  The  motion  to 
dismiss  is  sustained,  the  appeal  herein  dis- 
missed, and  the  cause  remanded  to  the  trial 
court  with  direction  to  cause  its  judgment  and 
sentence  to  be  carried  into  execution.  Mandate 
forthwith. 

BARBARE  v.  MIHICTH  et  aL  (No.  17146.) 
(Supreme  Court  of  Washington.  June  26, 
1922.)  Department  2.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 
Action  by  Nicholas  Barbare,  doing  business  as 
Barbare  Brother  Boat  Building  Department, 
against  John  Mihich  and  another.  Judgment 
for  plaintiff,  and  the  named  defendant  appeals. 
Affirmed.  Allen  &  Griffith  and  Chas.  P.  Mur- 
phy, all  of  Seattle,  for  appellant  Wright, 
KeUeher,  Allen  &  Hilen  and  B.  F.  Jacobs,  all 
of  Puyallup,  for  respondent 

PER  CURIAM.  This  appeal  is  prosecuted 
only  by  appellant  Mihich;  no  bond  having  been 
given  and  filed  on  behalf  of  Mezich.  There  is 
nothing  involved  but  a  question  of  fact  Mi- 
hich and  Mezich  contracted  for  the  lionstruction 
of  one  boat  by  respondent  and  about  the  same 
time  one  Nezich  contracted  for  the  construction 
of  another.     The  names  all  look  very  mnch 
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alike  on  paper.  Nezicb  sent  respondent  a  pay- 
ment npon  bis  boat,  whidi  respondent's  book- 
keeper first  credited  to  Mihich  and  Mezicb,  and 
later  was  compelled  to  undo,  wben  be  attempted 
to  collect  from  Nesich,  who  promptly  proved 
his  payment.  A  receipt  showing  full  payment 
was  given  Mihich  and  Mezich,  which  later 
was  repudiated  by  respondent  to  the  extent  of 
$1,000.  Appellant  claims  payment  by  cash  in 
March,  1920.  The  trial  court  found  otherwise 
on  the  evidence,  and  the  testimony  sustains  the 
finding.    Affirmed. 


In  re  DISORGANIZATION  OF  SCHOOL 
DISTRICT  NO.  97  OF  LEWIS  COUNTY. 
(No.  17070.)  (Supreme  Court  of  Washington. 
June  20, 1022.)  Department  2.  Appeal  from  Su- 
perior Court,  Lewis  (Tonnty;  W.  A.  Reynolds, 
Judge.  In  the  matter  of  the  Disorganization  of 
School  District  No.  87  of  Lewis  County.  From 
a  judgment  of  the  superior  court,  affirming  an 
order  and  decision  of  the  superintendent  of 
schools  of  Lewis  county,  disorganizing  School 
District  No.  97  of  such  county,  and  attaching 
territory  thereof  to  other  contiguous  districts, 
an  appeal  is  taken.  Affirmed.  C.  D.  Cunning- 
ham, of  Centralis,  for  appellant.  Herman  Al- 
len, of  Chehalis,  for  respondent. 

PARKER,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  for  Lewis  coun- 
tji  which  affirmed  an  order  and  decision  of  the 
snperintendent  of  schools  of  that  county,  dis- 
organizing school  district  No.  97  of  that  county, 
and  attaching  the  territory  thereof  to  other 
contiguous  districts.  The  order  and  decision  of 
the  superintendent  was  made  and  rendered  un- 
der the  provisiona  of  section  4470,  Rem.  Code, 


as  amended  by  Chapter  90  of  the  Laws  of  1919. 
giving  the  superintendent  power  to  make  sucb 
order  and  decision  "^n  rase  any  school  district 
shall  have  less  than  an  average  daily  attend- 
ance of  four  pupils  or  shall  not  have  maintained 
at  least  the  minimum  amount  of  school  re- 
quired by  law  during  the  last  preceding  school 
year,  •  •  •  ."  Section  2,  c.  90,  p.  208,  Laws 
1919.  It  seems  plain  from  the  record  before  us 
that  the  sdiool  of  the  district  so  disorganized 
did  not,  daring  the  year  immediately  preceding 
the  making  of  the  superintendent's  order  and 
decision,  maintain  an  average  daily  attendance 
of  four  pupils.  (Counsel  for  the  school  district, 
in  resisting  the  action  of  the  superintendent, 
contends,  however,  that  the  average  daily  at- 
tendance of  pupils  at  less  than  four  during  the 
year  was  the  result  of  the  fault  of  the  super- 
intendent, in  her  arbitrary  interference  with 
the  affairs  of  the  school  district' and  neglect  of 
her  official  duty  with  reference  thereto,  and 
that,  viewing  ^I  her  actions  relative  to  the 
school  district  in  connection  with  her  order  and 
decision  disorganizing  it,  the  latter  was  an  ar- 
bitrary abuse  of  her  power,  such  as  to  call  for 
interference  at  the  hands  of  the  court  This 
question  was  determined  upon  oral  evidence 
heard  by  the  superior  court  upon  an  appeal  to 
that  court  from  the  superintendent's  order  and 
decision.  We  deem  it  sufficient  to  say  that, 
after  a  careful  review  of  the  evidence,  we  are 
not  convinced  that  the  trial  court  reached  a 
wrong  conclusion.  We  do  not  feel  that  it 
would  be  profitable  to  analyse  the  evidence  in 
detail  here.  The  Judgment  of  the  superior 
court,  affirming  the  order  and  decision  of  the 
superintendent,  is  affirmed. 

HOLCOMB,     MAIN,    MACKINTOSH    and 
HOVEX,  JJ.,  concur. 
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